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CITATION OF REPORTS

Rule 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63rd have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C. as follows:

1 and 2 Martin, 9 Iredell Law.... ..a8 31N.C.
Taylor & Conf.E """"""" a8 IN.G | qp " W 482
1 Haywood ...coovrcceceserssnerenne “ 2 ¢ 11 ¢ ¢ L33«
2 Y s “ g ¢ 12 ¢ “ L34 ¢
1 and 2 Car. Law Re- “ o4 13 “ “o, L35 ¢
pository & N. C. Term 3 1« Eq. ... .86 ¢
1 MUTIDhEY .oovrvirvececcvnsssensssens “ B« 2 ¢ “n W38T ¢
2 ¢ rereersssnressasesrnnsiasess “ g « 3 “ e vesnsssersssnenss “ 38 ¢
3 “ “o o7 4 “ [ aessnenssssas “ 39 ¢
1 Hawks ... “ g 5 « “ W40 ¢
[ “ 4* [ i3 [ [y
5 o« I Tagg w | ow e T T
4 e w11 ] ¥ e rveraserasasasnensans “ 43 «
1 Devereux Law.. e 12 ¢ Busbee Law ... AR 2 S
2 [y " . vers [ 13 “" 3 qu " [ 45 [
3 “ “ 14 1 Jones Law . L 48 ¢
4 [ ¢ 15 [ 2 4 o - [ 47 “
1 “ 4% 16 [ 3 [ [ - “ 48 4
2 L " 17 " 4 13 % . 13 49 [}
1 Dev. & Bat. Law.. “18 4 5 o« .50 -
2 “ [ N - 4 19 [ 6 g “ e 3 51 (1}
3 & 4 4 o“ v vese “ 20 “ 7 “ “ ““ 52 [}
1 Dev. & Bat. Eq.... w21« g e “ 53
2 o« O e 22% 11 B, “ B¢
1 Iredell Law... “9g w g o« “ 55
% 13 [ [} % “ [y (13
3w eI - A « 57
4 “o8 « |5 o« “ 58 «
50« o« B B “ 59
6 4 .. 28 “ | 1and 2 Winston .60 ©
T “ 20 “ | Phillips Law ... L8
I “80 “ | 4 EQ e “ g2 “

B® In quoting from the reprinted Reports, counsel will cite always the
marginal (i.e., the original) paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819.

From the Tth to the 62d volumes, both inclusive, will be found the opinions
of the Supreme Court, consisting of three members, for the first fifty years
of its existence or from 1818 to 1868. The opinions of the Court, consisting
of five members, immediately following the Civil War, are published in the
volumes from the 63d to the 79th, both inclusive. From the 80th to the
101st volumes, both inclusive, will be found the opinions of the Court, con-
sisting of three members, from 1879 to 1889. The opinions of the Court, con-
sisting of five members, from 1889 to 1 July 1937 are published in volumes
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212,
the Court has consisted of seven members.
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JUSTICES

OF THE

SUPREME COURT OF NORTH CAROLINA

FALL TERM, 1963
SPRING TERM, 1964

CHIEF JUSTICE:

EMERY B. DENNY.

ASSOCIATE JUSTICES :

R. HUNT PARKER, WILLIAM B. RODMAN, JR,,
WILLIAM H. BOBBITT, CLIFTON L. MOORE,
CARLISLE W. HIGGINS, SUSIE SHARP.

EMERGENCY JUSTICE !

J. WALLACE WINBORNE.

ATTORNEY-GENERAL:

THOMAS WADE BRUTON.

DEPUTY ATTORNEYS-GENERAL:
HARRY W. McGALLIARD, PEYTON B. ABBOTT,
RALPH MOODY.

ASSISTANT ATTORNEYS-GENERAL:
HARRISON LEWIS JAMES F. BULLOCK,
CHARLES D. BARHAM, JR. RAY B. BRADY,
CHARLES W. BARBEE, JR. RICHARD T. SANDERS.

SUPREME COURT REPORTER:

JOHN M. STRONG.

CLERK OF SUPREME COURT:

ADRIAN J. NEWTON.

MARSHAL AND LIBRARIAN:

DILLARD 8. GARDNER.!

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE:
BERT M. MONTAGUE.
1Died 15 April 1964.
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JUD

GES

OF THE
SUPERIOR COURTS OF NORTH CAROLINA

FIRST DIVISION

Name District Address
CHESTER R. MORRIB....cccosueiracsnrensrosarse First Coinjock.
ELBERT S. PEEL, JRiiiinineniainsiniiinn. Second.....uceeiniinrenans .. Wiliiamston,
WILLIAM J. BUNDY ineimmenesssessaecsensanessenens Greenville,
HoWARD H. HUBBARD......cvsssurens Fourth Clinton.

R. 1. MINTZ Fiftheunmmmnicn. Wilmington.
JosePH W, PARKER Sixth... ... Windsor,
GEORGE M. FOUNTAIN..uuceesnrssacecs sessessesannes Seventhu oo Tarboro.
ALBERT W. COWPER Righth. vcceceniiessnnne. Kinston.
SECOND DIVISION
HAMILTON H. HOBGOOD...cccmurrcsriorsrnssrensssne Ninthe..covviinnnerceeensions Louisburg.
WiLLiaM Y. BICKETT. Tenth .... Raleigh.
CLAWSON L. WILLIAMSL....coceernvanrieenreesecnnanes Eleventh..... ... Sanford.
E. MAURICE BRASWELL Thirteenth. .... Fayetteville,
RAYMOND B. MALLARD...ccssrssnsssncsecsrnssesssnes TWelfth....convvnesseesnecsecn: Tabor City.
C. W. HalLL........ Fourteenth....cceneiinens Durham
LEO CARR.......... wFifteenth...cenemene Burlington,
Henry A. McKINNON, JR.... Sixteenth Lumberton.
THIRD DIVISION
ALLEN H, GWYN Seventeenth.......ceeunns Reidsville.

WALTER E. CRISSMAN

................................

Eighteenth-B.... .High Point.

EUGENE G. SHAW... Eighteenth-A.....coceiuiene Greensboro.

FRANK M. ARMSTRONG Nineteenth Troy.

JouN D. McCONNELL Twentieth.....usie. Southern Pines,

WALTER E. JOHNSTON, JBu.ccrceiceseessersersnsens Twenty-First......coceueee ‘Winston-Salem.

JoHN R. MCLAUGHLIN...couveene cesseerssnnnansnsns LWENLY-Second....onen. Statesville,

ROBERT M. GAMBILL Twenty-Third......oeee North Wilkesboro.
FOURTH DIVISION

J. FRANEKE HUSKINS....ccmrrirssacsrenssnrossrnerenes Twenty-Fourth........... Burnsville,

JAMES C. FARTHING...cc.vrensresssrsnsssnessarassnes Twenty-Fifth........c.... Lenoir.

FRANCIS O. CLARKSON ..ccocreressssunresssssensessens Twenty-Sixth-B.......... Charlotte.

HueH B. CAMPBELL Twenty-Sixth-A..........Charlotte.

P. C. FRONEBERGER
W. K. McLEAN....
J. WiLL PrLEss, JR
GEORGE B. PATTON

SPECIAL
H. L. RIDDLE, JR..ccccrrnns Morganton.
HaL HAMMER WALKER...Asheboro,
HARRY C. MARTIN........ «..Asheville,
J. WiLLiaM CoPELAND...Murfreesboro.,

Gastonia.
Asheville,

Twenty-Seventh
Twenty-Eighth

Twenty-Ninth........cc.... Marion,
Thirtieth.....ccceeeirennns Franklin.
JUDGES.

‘WALTER E. BROCK......00ne Wadesboro.
James F. LATHAM..........Burlington.

...Elizabethtown.
Nashville.

Ebpwarp B. CLARK....
Husert E. MAY

EMERGENCY JUDGES.

H. HOYLE SINEK....coimene Greensboro. J. PAUL FRIZZELLE..........Snow Hill.

W. H. 8. BURGWYN....... Woodland. WALTER J, BONE....c.cveurn. Nashville.

Q. K. NiMOCKS, JR......Fayettevillee HENRY L. STEVENS, JR.. Warsaw.

ZEB V. NETTLES.....c0crresreres Asheville. Huserr E. OLIVE........... Lexington.
F. DoNALD PHILLIPS Rockingham.

1Died 12 April 1964. Succeeded by William A. Johnson, Lillington.
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SOLICITORS

EASTERN DIVISION

Name District Address
WALTER W. COHOON........ First. . Elizabeth City.
Roy R. HOLDFORD, JR Second.....cuuivrirvennene Wilson.

W. H. S. BurewYN, JB Third ‘Woodland.
ARCHIE TAYLOR Fourth.....iiiinens Lillington.
LutHER HAMILTON, JR Fifth.... Morehead City.
WaLTER T. BRITT Sixthocmeereenenenn, Clinton.

..Raleigh.
Southport.

LESTER G. CARTER, JB, Ninth Fayetteville,
JoHEN B. REGAN.... St. Pauls,
Daxn K. EDWARDS.... Tenth........ treeterreesenneesnne Durham.
THoMAS D. COOPER, JR...ccorurunes rosnenane eesennns Tenth=A.....coovrveeccesrrenes Burlington.

WESTERN DIVISION

HARVEY A. LUPTON Eleventh.....ccueeiiinee Winston-Salem.
L. HERBIN, JR.... Twelfth.... .... Greenshoro.
M. G. BOYETTE Thirteenth.. ....Carthage,
Max L. CHILDERS Fourteenth.... ....Mount Holly.
KENNETH R. DOWNS..coeiecnremennrenresnns Fourteenth-A ...Charlotte.
ZEB. A. MORRIS.. Fifteenth.....ccerinnnans Concord.

B. T. FaLis, Jr Sixteenth .Shelby.

J. ALLIE HAYES Seventeenth.. North Wilkesboro.
LEONARD LOWE. Eighteenth..... .Caroleen.
ROBERT S. SwWAIN Nineteenth.. .Asheville.
GLENN W. BROWN Twentieth...... .Waynesville.
CHARLES M. NEAVES Twenty-first....ccoeveren. Elkin.




SUPERIOR COURTS, FALL TERMV,

1964.

FIRST DIVISION

First Digtrlct—Judge Fountaln.

Camden—Sept. 28; Dec. 14f%.
Chowan—=Sept. 14; Nov. 30.
Currituck—Sept. 7; Dec. 7%.
Dare—Oct. 286,
Gates—Oct. 19.

Pasquotank—Sept. 21t; Oct. 12%; Nov.
9%; Nov, 16%.

Perqmmans—l\ov. 2,
Second District—Judge Cowper,

Beaufort—Sept 7t; Sept, 21*; Oct. 19%;
Nov. 9%; Dec. 77.

Hyde——Oct 12, Nov. 2%

Martin—Aug. 107; Sept. 28*; Nov. 23%;
Dec. 14.

Tyrell—Aug. 31%; Oect. 5.

Washington—=Sept. 14*; Nov., 16%.

Third District—Judge Morris.
Carteret—Aug, 317(a)(2); Oct. 197; Nov.
9.

Craven—=Sept. 7(2); Oct. 5%(2); Nov. 2+
(a); Nov. 16; Nov. 807(2).
Pamhco—Sept 21(a); Oct. 26.
Pitt—Aug. 24(2); Sept. 21%(2); Oct, 12
(a); Oct. 267(a); Nov. 2; Nov, 23; Dec. 14,

Fourth District—Judge Peel,

Duplin—Aug. 31; Oct, 5{(a);
Nov. 9*; Dec. T1(2).

Oct. 12;

Onslow—July 20(a); Sept. 28(2); Oct,
19%(a)(2); Nov. 161(2); Dee. 7(a).

Sampson—Aug. 10(2); Sept. 7{(2); Oct.
19*; Oct. 26%; Nov. 30(a).
Fifth District—Judge Bundy.

New Hanover—Aug. 10*(2); Aug. 24%
(2); Sept. 14%(2); Oct. 5*; Oct. 181(2);

Nov. 2*(2); Nov, 231f(3); Dec. 14*,
Pender—Sept, 71; Sept. 28; Oct. 12%1(a);
Nov. 16.

Sixth District—Judge Hubbard.
Bertie—Sept. 7; ’\‘ov 23(2).
Oct.

Halifax—Aug. 17(2); 51(2); Oct.
26*; Dec. 14,

Hertford—July 27(a); Oct. 19.

Northampton—Aug. 10; Nov. 2(2).
Seventh District—Judge Mintz.

Edgecombe—Aug. 17*; Sept. 7f(a); Oct.
5*(a); Nov. 27(2); Nov. 16%.

Nash-—Aug. 24*; Sept. 14f(2); Oct. 12*;
Oct. 191(2); Nov. 28*(a)(2); Dec. 14F.

Wilson—July 20*; Aug., 31*(2); Sept.

28%1(2); Oct. 18*(a)(2); Nov, 231(2); Dec.
T*.

Eighth District—Judge Parker.
Greene—Oct. 12F; Oct. 19*(a); Deec. 7.
Lenoir—Aug, 107(a)(2); Aug. 24*; Sept.

14%(2); Oct. 197; Oct. 26*%(2); Nov. 161(a);

Nov. 30%; Dec. 14.
Wayne—Aug. 10*(2); Aug, 311(2); Sept.

Jones—Sept. 28(a); Nov, 21; Nov. 80. 287(2); Nov, 9*(2); Dec. Tt(a)(2)
SECOND DIVISION

Ninth District—Judge Carr. 28*(2); Oct. 12%(2); Oct. 19*(a)(2); Oct.

j Franklin—Sept. 211(2); Oct. 18%; Nov. geez: Now. oG B ooy, BT (B)i Nov.
Granville—July 20; Oct. 12%; Nov. 16(2). Hoke—Aug. 24; Nov. 23.

Derc’er7son—Sept. 14; Oct. 57(a) (D)5 Nov. 23 | qyyveenth District—Judge Johnson.
Vance—Oct. 5*; Nov. 9T Dec. 141, Bladen—Aug. 24; Oct. 19*; Nov. 1671.
Warren—Sept. 7~ Qct. 267, Brunswick-—Aug. 31%; Sept 21; Oect.

26(1“; Dec. T§(2). e 284 (2
olumbus—Sept. 7*(2); Sept. 28%(2); Oct.

Tenth District—Judge McKinnon. 12%; Nov. 24(2); Nov. 23%(2),

Wake—July 18*(a)(2); July 271#(a);

?4“1.%‘;(3;(3.2; Auégl.‘%og‘; :ug. 3117';(25); Eku7g1_ Fourteenth District—Judge Braswell.
#(a); Aug. a); Aug. ; Sept. Durham—July 13%(2); ;
(a)(2); Sept. 7*(2); Sept. 21t#(a); Sept. 27#<L121~).‘L21ug. ugy(a;‘i;(A)“g..Tléller(ZaO)'l‘((;.)); g‘:‘lgy
211(2); Sept. 28*(a); Oct. 5%(a)(2); Oct. 31%(2); Sept. 14*%(a)(2); Sept. 14%(2); Oct.
5*(2); Oct, 19f#%(a); Oct. 26*(a); Oct. = . * . ' . * .

= 5t(a); Oct. 5*(2); Oct. 26%1(2); Nov. 2*(a);

BB Now. BRI SB (NOV BB Nov. | Nov. 8%i Nov. “16+(2); Nov. 23*(a); Nov
7#(a); Nov. T(a)(2); ov. s P ; - : ’ .

Dec, 14(a)(2); Dee. 7+(2). 30*(2); Dec. T1((a)(2); Dec. 14%*.

Fifteenth District—Judge Mallard.

Eleventh District—Judge Hobgood. Alamance—July 20%(a); Aug. 3%t; Aug.
Harnett—Aug. 17f; Aug, 24%(a); Aug. 17*(2); Sept. 14%(2); Oct. 19*(2); Nov,

31*; Sept. 147(a)(2); Oct. 127(2); Nov. 167(2); Dec. 7*.

2t(a); Nov. 16*(a)(2); Deec. 14%(a). Chatham—Aug. 31%; Sept. 7; Nov. 21(2);
Johnston—Aug, 24; Aug. 31t(a); Sept, Nov. 30.

28%(2); Oct. 19%(a); Oct. 26; Nov. 9%(2); Orange—Aug. 10*; Sept. 28}(2); Nov.

Dec. 7(2). 167(a)(2); Dec. 14,

Lee—-Aug. 3*%; Aug, 10%; Sept. 14; Sept. .
21%; Oct. 121(a); Nov. 2*; Nov., 30%. Sixteenth District—Judge Hall.
?obesotnT'Jl;I)y 5131'(3.),1_ Aug, 17¢; 1_ug
311; Sep (2); Sept. 21%(2); Oct. 12 (2);

Twelfth District—Judge Bickett. Oct. 26%(2); Nov. 16+(2); Nov. 80%.

Cumberland—Aug. 10t; Aug. 17*; Aug, Scotland-—July 27%; Aug., 24; Nov. 9%,

31*(2); Sept. 147(2); Sept. 281 (a)(2); Sept.

Dec. 7(2).




COURT CALENDAR. vii

THIRD DIVISION

Seventeenth District—Judge McLaughlin.
Caswell—Sept. 28(a): Dee. 71.
Rockingham—Aug. 24*(2); Sept. 211(2);

Oct. 197(a); Oct. 26(2); Nov. 237(2); Dec.

14*.

Stokes—Oct. 5; Oct. 12(a).
Surry—Aug. 10*(2); Sept.
127(2); Nov. 8*%(2); Dec 7(a),

71(2); Oct.

Eighteenth District—Guilford.

Schedule A—Judge Gambill,

Gr.——July 13*; July 27%; Aug. 31*; Sept.
7t; Sept. 147(2); Oct. 5*; Oct. 127(2); Oct.
26%; Nov. 9*%; Nov. 161(2); Nov, 30%*(2);
Dec. 1475,

H.P.—Sept. 28*%; Nov, 2*

Schedule B~~Judge Gwyn.,

Gr.—July 13*; Aug. 31%(2); Sept. 281(2);
Oct. 12*%(2); Oct 26F(2); Nov. 231(2); Dec.

T*,
H.P.—July 20*; Aug. 24%; Sept. 147(2);
Nov. 47(2); Dec. 14*.

Schedule C—Judge to be Assigned.

Gr.—Aug. 17*; Aug. 311#; Sept. 14*(2);
Sept. 2813 \ox 9*(2); Nov. 30*; Dec. 14*,
H.P.—Oect. 26F; Dec. 7.

Nineteenth District—Judge Shaw.

Rowan—=Sept. Oct.

26t(a)(2); Nov.

14(2); Sept.
307 (a); Dec. T*.

Twentieth District—Judge Crissman.

28%;

Anso ; Sept. 287; Nov. 23%.
Moore—-Aug 17“(8.), Sept. 71(2); Nov.
16.

Richmond—July 20f; July 27*; Aug.

3li(a);

T (2).
Stanly—July 13; Oct. 19f; Nov. 30.
TUnion—Aug. 247(a); Aug. 31; Nov. 2(2).

QOct. 51; Oct. 12*; Nov. 97(a); Dec.

Twenty-First District—Judge Armstrong.
Forsyth—July 137(2); July 271(a)(2);

July 27(2); Aug. 10(a)(2); Aug. 3lt#(a);
Sept. T71{(a)(3); Sept. 7(?) Sept. 281(2);
Oct. 12F(a)(2); Oect. 2(2); Oct. 267(3);
Nov., 2(a)(3); XNov. 16,#, Nov, 237(2);
Dec. 71(a)(2); Dec. T(2).

Twenty-Second District—Judge McConnell,

Alexander—Sept. 28,

Davidson—July 207(a); Aug. 24; Sept.
147(2); Sept. 28(a); Oct. 12F; Oct. 197(a);
Nov. 16(2); Deec. Ti(a); Dec. 147%.

Davie—Aug. 3; Oct. 5T; Nov. 23(a).

Iredell—Aug. 31; Sept. T1; Oct. 19%; Oct.
26(2); Nov. 307(2).

Cabarrus—Aug. 24*; Aug. 81%; Oct. 12 Twenty-Third District—Judge Johnston.

(2); Nov. 8f(a)(2); Dec. 147%. Alleghany—Aug, 31; Oct. 5.
Montgomery—July 13; Oct. 5; Nov 23 Ashe—July 20%; Sept. 14F; Oct. 26*,
Randolph—July 20%(a)(3); Sep Wilkes—July ’4, Aug. 24; Sept. 211(2);

Sept. 217(a)(2); Oct. 267(2); Nov. 9'[‘(2), Oct. 12; Nov. 2%; Nov. 9; Dec, 7.

Nov. 30*; Dec. 7f(a)(2). Yadkin—Sept. 7*; Nov. 167(2); Nov. 30.

FOURTH DIVISION

Twenty-Fourth District—Judge Pless. Twenty-Seventh District—Judge Campbell.
Avery—July 13(a)(2); Oct. 19(2). Cleveland—July 13(a)(2); Sept. 28%1(2);
Madison—Aug. 311(2); Oct. §%; Nov. 27; Nov. 2*; Nov, 30f(a)(2).

Dec. T*. Gaston-—July 13t(a); July 13%*; July
Mitchell—Aug. 3% (a); Sept. 14(2). 207(2y; Aug. 3f(a); Aug. 3*; Aug. 31*(a)
Watauga—Sept. 28%; Nov. 16 (2); Sept. 71; Sept. 14f(a)(2); Sept. 28%
Yancey—Aug. 10; Aug 117(2),1\ov 23. (2); Oect. 12%(a); Oct. 12*; Oct. 191(2);

Nov. 9f(a); Nov. 9*; Nov. 161(2); Nov,

Twenty-Fifth District—Judge Patton.
Burke—Aug. 17; Oct. 5(2); Nov. 23(2).
Caldwell—Aug, 24(2); Sept. 217(2); Oct.

267(2); Dec. 7T(2).

Catawba—Aug. 77(2);

a(2).

Twenty-Sixth District-——Mecklenburg.
Schedule A—Judge Huskins.

Aug. 3*(2); Aug. 17f; Aug. 24f(a); Aug.
317; Sept. 71(2),; Sept. 21F(2); Oct. 5%*(2);
Oct. 19f(a); Oct. 261(2); Nov. 91(2); Nov.
237(2); Dec. T*(2).

Schedule B—Judge Farthing.

3(2); Sept. Nov.

Aug. 177(3); Sept. 7¥(2); Sept. 211(2):;
Oct. 57(3); Oect. 26%; Nov. 2*(3); Nov.
231(2); Dec. 71(2).

Schedule C—Judge to be Assigned.

July 13*(2); Aug. 171(2); Aug. 311(2);
Sept. 147(2); Oct. 5F(2); Oct. 197(2);
Nov. 27(2); Nov. 161(3); Dee. 71(2).

Schedule D—Judge to be Assigned.

Aug. 171(2); Aug. 311(2): Sept. 147(2);
Oct. 57(2); Oct. 197(2); Nov, 21(2); Nov.
167(3); Dee. TT(2).

30*(2); Dec. 14%.
Lincoln—Sept.14(2),

Twenty-Eighth District—Judge Clarkson.

Buncombe—July 13*(a)(2); July 27f(a)
(2); Aug. 107(2); Aug, 24*(2): Aug. 31%1#
(a); Sept. 7T7(2); Sept. 217(a)(2); Sept.
21%(2); Oet. 51(3); Oct. 26%(a)(2); Oect,
26%(2); Nov. 91(2); Nov. 23%#(a); Nov,
23%; Nov. 30F; Dec. T1(2); Dec. 14%(a).
Twenty-Ninth District—Judge Froneberger.

Henderson—aAug. 17¥(2); Oct, 19,

McDowell--8ept. 7(2); Oct. 5F(2).

TPolk—Aug. 31.

Rutherford—Aug. 17*f(a); Sept. 217*(2);
Nov, 9*F(2).

Tzansxlvama—July 13; Oct. 26(2).

Thirtieth District—Judge McLean.
Cherokee—Aug. 3; Nov. 9(2).
Clay—Oect. 5.
Graham—Senpt, 14,
Haywood—July 13(2); Sept. 21{(2); Nov.
23(2).

Jackson—Oct. 12(2).
Macon—Aug. 10; Dec, 7(2).
Swain—July 27; Oct. 26.

Numerals following dates indicate num-
ber of weeks term may hol
* For criminal cases.

T For civil cases.
(a) Indicates judge to be assigned.
# Indicates non-jury term.



UNITED STATES COURTS FOR NORTH CAROLINA

EASTERN DISTRICT

Judges

ALGERNON L. BUTLER, Chief Judge, CLINTON, N. C.
JOHN D. LARKINS, JR., TrenToN, N. C.

U. 8. Attorney
ROBERT H. COWEN, RareeH, N. C.

Assistant U. 8. Attorneys
WELDON A. HOLLOWELL, RarecH, N. C.
ALTON T. CUMMINGS, RareicH, N. C.
WILLIAM M. CAMERON, JR., RarEiGH, N. C.
HAROLD W. GAVIN, RacrrieH, N. C.
GERALD L. BASS, RarLeigH, N, C.
JOHN ROBERT HOOTEN, RatrieH, N, C.

U. 8. Marshal
HUGH SALTER, RaLeicH, N. C.

Clerk U. 8. District Court
SAMUEL A. HOWARD, RairkicH, N. C.

Deputy Clerks
WILLIAM A. KOPP, JR., RaLeigH, N. C. (Chief Deputy)
MRS. MAUDE 8. STEWART, RarecH, N. C.
MRS. ELSIE LEE HARRIS, RaLelcH, N. C.
MRS. BONNIE BUNN PERDUE, RaLereH, N, C.
MISS NORMA GREY BLACKMON, RareeH, N. C.
MISS CORDELLIA R. SCRUGGS, RarrigH, N. C.
MRS. NANCY H. COOLIDGE, FAYETTEVILLE, N. C.
MRS. ELEANOR G. HOWARD, New BERN, N. C.
R. EDMON LEWIS, WiLmMIingTON, N. C.
L. THOMAS GALLOP, ErizaBerH CIry, N. C.

MIDDLE DISTRICT

Judges

EDWIN M. STANLEY, Chief Judge, GrReENsrORO, N. C.
EUGENE A. GORDON, WinstoN-SateMm, N. C.

Senior Judge
JOHNSON J. HAYES, WirkEsgoro, N. C.
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UNITED STATES COURTS.

U. 8. Attorney
WILLIAM H. MURDOCK, GreensBoro, N. C.

Assistant U. 8. Attorneys
ROY G. HALL, JR., GrReENsBORO, N. C.
HENRY E. FRYE, GRreExNssoro, N. C.
R. BRUCE WHITE, JR., GREENSBORO, N. C.
U. 8. Marshal
E. HERMAN BURROWS, Greenssoro, N. C.

Clerk U. 8. District Court
HERMAN AMASA SMITH, GrReensBoro, N. C.

Deputy Clerks

JAMES M. NEWMAN, GreeEnssoro, N. C.
MRS. JOAN E. BELK, GgeenNsBoro, N. C.
MRS. SUE L. BUMGARNER, WiLKEsBORO, N. C.
MRS. RUTH R. MITCHELL, Greenseoro, N. C.
MRS. BOBBIE D. WYANT, GrReeNsBoRo, N. C.
WAYNE N. EVERHART, GrReeNsBORO, N. C.
MRS. DEANE J. SMITH, GreenNssoro, N. C.

WESTERN DISTRICT

Judges
J. B. CRAVEN, JR., Chief Judge, MorcaNTON, N. C.
WILSON WARLICK, NEwToN, N. C.

U. 8. Attorney
WILLIAM MEDFORD, AsHEVILLE, N. C.

U. 8. Marshal
PAUL D. SOSSAMON, AsHEVILLE, N. C.

Clerk U. 8. District Court
THOMAS E. RHODES, AsHEVILLE, N. C.

Deputy Clerks

WILLIAM A. LYTLE, AsHEVILLE, N. C.
VERNE E. BARTLETT, AsHEVILLE, N. C.
MISS M. LOUISE MORISON, AsHEVILLE, N. C.
MISS ELVA McKNIGHT, CHARLOTTE, N. C.
MRS. GLENIS S. GAMM, CHarLOTTE, N. C.
MISS ANNIE ADERHOLDT, STATESVILLE, N. C.
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CASES

ARGUED AND DETERMINED

SUPREME COURT
NORTH CAROLINA
RALEIGH

FALL TERM, 1263

IN THE MATTER OF: THE TRUSTEESHIP OF SARAH GRAHAM
KENAN.
IN RE: PETITION TO THE RESIDENT JUDGE OF THE FIFTH JU-
DICIAL DISTRICT (Purstant 1o CHAP. 111, P. L. 1963).
AND
IN THE MATTER OF: THE TRUSTEESHIP OF SARAH GRAHAM
KENAN.
IN RE: PETITION TO THE RESIDENT JUDGE OF THE FIFTH JU-
DICIAL DISTRICT (PursuanNT To Cm, 112, P.L. 1963).
AND
IN THE MATTER OF: THE TRUSTEESHIP OF SARAH GRAHAM
KENAN,.
IN RE: PETITION TO THE RESIDENT JUDGE OF THE FIFTH JU-
DICIAL DISTRICT (Purstant 10 CHAP. 113, P.L. 1963).

(Filed 17 January 1964.)

1. Constitutional Law §§ 2, 6—
Within its compass the Constitution is supreme and any governmental
act which violates its mandates or which thwarts the power granted to
the United States is void.

2. Constitutional Law § 23—

The comstitutional prohibitions against the taking of private property
without due process of law limits the powers of the executive and judicial
branches as well as the legislative branch, and protects incompetents
equally with persons of sound mind. Constitution of North Carolina, Art.
I, § 17; Fifth and Fourteenth Amendments to the Constitution of the
United States.
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3. Same—

The constitutional prohibitions against the taking of private property
except by due process of law preclude the Legislature from sanctioning the
taking of a person’s property except in satisfaction of a legal obligation or
for a public purpose upon the payment of just compensation.

4, Same; Insane Persons § 4—

A court of equity may not, either in the exercise of its inherent juris-
diction or with legislative sanction (G.S. 33-29.1, 4, .5, .10, .11, .16), au-
thorize the taking of income or corpus of the estate of an incompetent for
a purpose other than the incompetent’s own support and the discharge of
the incompetent’'s legal obligations.

5. Same— Court may sanction gift to charity by trustee of incompetent
only upon finding that incompetent, if sane, would make such gift.

A court of equity may not aunthorize the fiduciary of an incompetent to
make gifts to charity either from the income or the corpus of the in-
competent’s estate when such gifts are based upon the fiduciary’s sense of
moral fitness or judgment in the proper management of the estate in view
of the rate of income tax paid by the estate or the difference between the
rate of gift and imheritance taxes, since such order would amount to a
taking of property in derogation of the incompetent’s constitutional rights,
but the court may authorize the fiduciary to make gifts to charity only on
a finding based upon the preponderance of the evidence at a hearing duly
had after notice that the incompetent, if then of sound mind, would make
such gifts.

6. Same; Appeal and Error § 49—

Where upon the hearing by a court of equity of a fiduciary’s application
for authority to make charitable gifts from the estate of his incompetent,
there is no evidence that the incompetent, if sane, would malke such gifts,
order authorizing the fiduciary to make such gifts must be reversed, since
such order must be predicated upon a finding based on evidence that the
incompetent, if sane, would have made such gifts.

Hiceixns, J., dissenting.

PArRkER and Szarp, JJ., join in dissent.

ArpraLs by W. C. Murchison and Louis A. Burney as guardians
ad litem and by W. R. Kenan, Jr. and A, R. MacMannis as trustees
from Mintz, J., June 1963 Civil Session of NEw HANOVER.

Sarah Graham Kenan (hereafter Mrs. IKenan), a resident of New
Hanover County was, in May 1962, found by a jury to be “physically
and mentally incompetent from want of understanding to manage her
affairs by reason of physical and mental weakness on account of old
age, disease or other like infirmities.” Based on this finding the clerk
of the Superior Court adjudged her incompetent and, as authorized by
G.S. 35-2, appointed her nephew, Frank H. Kenan, as trustee “to con-
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trol and handle the person and entire estate of Sarah Graham Kenan
wheresoever located.”

In March 1963 the Legislature enacted three statutes, c¢. 111, 112,
and 113, 8. L. 1963, codified as G.S. 35-29.1 — 294, 29.5 — 29.10, and
29.11 — 29.16. These statutes authorize a guardian or trustee of an
incompetent with the approval of the resident judge of the Superior
Court to make gifts for religious, charitable, or educational purposes.
C. 111 permits gifts to be made from income, c¢. 112, from principal,
and c¢. 113 permits the trustee to surrender the right to revoke a trust
created by the incompetent and make a gift of the reserved life estate.

In May 1963 Frank H. Kenan as trustee of Mrs. Kenan filed three
petitions with the clerk of the Superior Court. In the first he sought
authority to make gifts aggregating $731,600 from the income of his
ward, in the second, a gift of $100,000 from the principal, and in the
third, authority to surrender the right reserved by incompetent to re-
voke a trust created by her in 1956 and to donate to designated in-
stitutions the income rcserved for her life.

Summarized, the petitions allege: Mps. Kenan is and was in 1962
a resident of New Hanover County. She was there adjudged incompe-
tent. Petitioner was appointed as trustee of her pemson and estate. It
is improbable that she will hereafter have mental capacity to manage
her affairs. She is a widow. She has no descendants and will never have
any. Her estate, worth many millions, consists in part of a revocable
inter vivos trust created by her in December 1956. Her annual income
for the past five years has substantially excceded $2,000,000. Her fed-
eral taxable income for 1963 is estimated to excced $2,800,000. Her fed-
eral and state income taxes for 1963 are not expected to exceed $2,000,-
000. Expenditures for her maintenance in the five years preceding 1962
averaged $31,000. They were $35,500 for the year 1962, and are expect-
ed to amount to that sum in 1963. After the payment of all taxes and
other expenses of the incompetent and the making of the gifts as pro-
posed, the remaining income would be adequate to maintain Mrs.
Kenan in the manner she is accustomed to and in excess of twice the
sums expended annually for her maintenance for the preceding five
years. The bulk of Mrs. Kenan’s estate consists of stocks and bonds
deposited for safekeeping in New York. She owns her home in Wil-
mington and other tangible property located in North Carolina. She
has bank aceounts in North Carolina and New York. On the same
day in 1955 she executed two related testamentary writings. One, desig-
nated her North Carolina will, disposcs of property located here; the
other, designated her New York will, disposes of property located in
that state. Each of the proposed donees meets the requirement of the
particular statute under which petitioner seeks authority to act.
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The gifts proposed to be made from income total $731,600, from
principal, $100,000, and from the surrender of incompetent’s right to
receive the income from the 1956 trust created by her, approximately
$300,000 per annum for her life.

The petition seeking authority to make gifts from income contains
allegations in the language of G.S. 35-29.2(1) ; the petition seeking au-
thority to make a gift from principal contains allegations in the lan-
guage of G.8. 35-29.6(1). The proceeding to surrender the right to re-
voke the inter vivos trust and make a gift of Mrs. Kenan’'s right to
receive the income for her life not only seeks to make a gift to tax-
exempt beneficiaries but would impose a tax liability on Mprs. Kenan's
estate. Petitioner, in that proceeding, alleged:

“(A) That all gift taxes which will be incurred by reason of
the making of said trust irrevocable and the making a gift of the
lifetime interest to charity are properly payable out of the prin-
cipal assets of the estate of the incompetent rather than from the
principal assets held in said revocable inter vivos trust and no
part of sald gift taxes should be paid out of said revocable inter
vivos trust assets; that the long term effect under the present
Internal Revenue Code and Rulings would enable the estate of
the incompetent to pay substantially less in gift taxes than would
be incurred in estate and inheritance taxes by reason of the assign-
ment of income and declaration of irrevocability because gift taxes
are computed at a lower rate compared to the maximum rate of
estate and inheritance taxes and are a credit against any estate
and inheritance taxes which might be payable with respeet to the
trust estate and because the amount paid in gift taxes will not be
subject to estate or inheritance taxes. In addition, it would save
executors’ fees and commissions on the amount of the gift taxes
and administration costs in connection therewith and would con-
stitute sound, wise, progressive, needed and essential estate plan-
ning in the best interests of the incompetent and of those who
stand to take this estate upon her death and is within the dis-
cretionary authority of the Court and it is requested by your
petitioner that he be permitted to raise sufficient funds for the
purpose of paying said gift taxes by selling, or borrowing on the
security of, such of the securities as your petitioner shall deter-
mine which are owned by the incompetent and are now held by
Morgan Guaranty Trust Company of New York in custody in
New York, New York. That in all probability, the incompetent, if
competent, would take the necessary steps to accomplish these
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purposes. To allow the matter to remain in status quo with ref-
erence to the trust would serve only to needlessly deplete the
estate and would benefit nobody except the executors or adminis-
trators of the incompetent's estate and the taxing authorities,

“(B) The petitioner respectfully petitions the Court to effectu-
ate this sound estate planming, based on the tax and other econ-
omies involved and for the preservation of the estate of the in-
competent which the incompetent would do for herself if com-
petent, and eliminate what would otherwise be an unjust penalty
and treatment of an incompetent and which would not befall a
competent person making a sound estate plan.”

Notice and summons were served on (1) those who would take as
heirs or distributees if Mrs. Kenan had died when the petitions were
filed, (2} those who would take as legatees or devisees under her wills,
{3) the trustees of the inter vivos trust created in December 1956, and
those beneficially interested in the trust. Guardians ad litem were ap-
pointed for Mrs. Kenan and minor or other incompetent bencficiaries.

Murchison, guardian ad litem for Mrs. Kenan, and Burney, guardian
ad litem for minors and unborn partics, by answers challenge the right
of thie trustee to make the proposed gifts. Thev allege the statutes (e.
111, 112, and 113, S.L. 1963) violate provisions of the Constitutions of
North Carolina and of the United States. Among other constitutional
rights asserted to be violated if the gifts are authorized are Art. I, sec.
17 of the Constitution of North Clarclina and the Fifth and Fourteenth
Amendments of the Constitution of the United States.

W. R. Kenan, Jr. and A, R. MacMannis, two of the trustees of the
trust created by Mre. Kenan in 1956, aver they seek to faithfully per-
form the duties Mrs. Kenan imposed on them. Their answer to sec. 15
of the petition filed under the provisions of e. 113, 8.1.. 1963, reads:

“(A) Answering the allegations of paragraph 15(A) of the Pe-
tition, these respondents admit that no part of the gift taxes should
be paid out of the revoeable inter vivos trust assets. With regard
to the other allegations of paragraph 15(A), these respondemts
deny any knowledge or information sufficient to form a belief as
to the truth thereof, except as to such allegations which may be
questions of law, which they are informed and believe that they
are not required to answer.

“(B) These respondents deny any knowledge or information
sufficient to form a belief as to the truth of allegations of para-
graph 15(B) of the petition.”
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Sec. 2 of their further answer reads:

“That your respondents are informed and believe that the trust
agreement dated December 26, 1956, is a validly executed and
existing contract for which consideration has passed between the
parties. That among other things the trust agreement provides in
effect as follows:

‘“(a) Article 1-A. The net income shall be paid to or applied for
the benefit of the donor so long as she shall live.

“(b) Article 2-A(1). That in the event any beneficiary shall be
‘incompetent,’ that the income payable to said beneficiary may be
paid to the guardian or committee or other legal representative
wherever appointed of the said incompetent.

“(¢) Article 2-D, That no beneficiary shall have the right to
dispose of or to assign or transfer any income from said trust until
the same shall be paid or distributed to such beneficiary.

“(d) Article 5. The donor reserves the right to revoke or amend
this agreement at any time and from time to time by a written
instrument other than a will, duly executed and acknowledged by
her and delivered during her life to the trustee at the time in
office.

“That under these provisions of the said revocable trust agree-
ment dated December 26, 1956, it was clearly the intention of the
donor that she should receive the net income from said trust so
long as she should live, and that in the event she became incom-
petent that the said income should be paid to her guardian or duly
authorized legal representative; that no person entitled to receive
income from said trust has the right to assign or dispose of the in-
come prior to its receipt, and that she alone reserved the right to
revoke or amend the said trust agreement during her lifetime, That
the effect of the relief requested by the petitioner in this action
would be to rewrite the provisions of the contract to completely
change donor’s intention with respect to the paragraphs and
articles hereinabove referred to, and that these respondents are
informed and believe that the court is without authority to rewrite
said trust agreement in the respects requested.”

Judge Mintz, resident judge of the Fifth Distriet, of which New
Hanover is a part, presided over the June 1963 Session. The parties
stipulated that the proceedings might be consolidated for the purpose
of taking testimony, and waived a jury trial on all factual questions
raised by the pleadings, except as to the probability of Mrs. Kenan’s
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regaining mental capacity. To determine that question, the court sub-
mitted this issue to a jury: “Is it improbable that Sarah Graham
Kenan, incompetent, will recover competency during her lifetime?”
The jury answered in the affirmative.

Judge Mintz made findings of fact in each proceeding. Except as
noted in the opinion, these findings are in accord with the allegations
of the petition. Based on the factual findings, the court drew legal
conclusions and entered orders authorizing petitioner to make the
gifts as requested except the proposed gift of $125,000 to The North
Carolina Episcopal Church School for Boys, Inc., which was not then
authorized.

John T. Manning and Poisson, Marshall, Barnhill & Williams by
Alan A. Marshall for petitioner appellee.

Hogue and Hil by C. D. Hogue, Jr. for A. R. MacMannis and Wil-
liam R. Kenan, Jr., trustees under a revocable trust agreement dated
December 26, 1956, appellants.

Wallace C. Murchison and Louis A. Burney, guardians ad litem, ap-
pellants.

Ropman, J. The appeals of Murchison and Burney as guardians
ad litem are directed to the orders entered in each proceeding. The ap-
peal of MacMannis and Kenan as trustees is directed to the validity of
the order entered in the proceeding seeking permission to give away
Mrs. Kenan's right to receive for her life the income from the trust
created by her.

Defendant Murchison, appointed by the court to protect Mrs.
Kenan's rights, challenges both the right of the trustee to make and
the power of the Legislature or the court to authorize the proposed
gifts.

The question for decision then is: Do the facts found, standing alone,
suffice to sustain the order? The answer must, we think, be in the neg-
ative.

Ours is a constitutional form of government. “It is axiomatic under
our system of government that the Constitution within its compass is
supreme a8 the established expression of the will and purpose of the
people. Its provisions must be observed by all.” In re Advisory Opinion
House Bill 65, 227 N.C. 708, 43 S.E. 2d 73.

Any governmental act which overrides the restrictions declared in
our Constitution or which thwarts the powers granted to the United
States is void. S. v. Felton, 239 N.C. 575, 80 S.1. 2d 625; Freeman v.
Comrs. of Madison, 217 N.C. 209, 7 S.E. 2d 354; Bayard v. Singleton,
1 N.C. 5.
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Sec. 17, Art. I, of our Constitution imposes this limitation on govern-
mental authority: “No person ought to be . . . disseized of his free-
thold . . . or in any manner deprived of . . . his property, but by the
law of the land.” This limitation on governmental authority has been
in force since the adoption of our first Constitution in 1776, See sec. 12
of that Constitution.

It is a matter of common knowledge that North Carolina delayed
ratification of the Constitution of the United States until Congress had
submitted to the States amendments guaranteeing fundamental rights.
Among the amendments so submitted was the Fifth, declaring: “No
person shall . . . be deprived of . . . property, without due process of
law; nor shall private property be taken for public use without just
compensation.” The Fourteenth Amendment to the Constitution of the
United States says: “No state . . . shall . . . deprive any person of
life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.” These
constitutional limitations are not confined to the Legislature, They are
applicable to courts and to the executive branch of the government. It
is immaterial, therefore, whether a court of equity has the authority,
without legislative sanction, to authorize the use of an incompetent’s
income or the prineipal of his estate for a purpose other than his own
support and the discharge of his legal obligations. Blake v. Respass, 77
N.C. 193, or whether the right to so direct is dependent upon legislative
authority. Brooks v. Brooks, 25 N.C. 389; In the Matter of Latham, 39
N.C. 231; In re Hybart, 119 N.C. 359; Binney v. R. I. Hospital Trust
Co., 110 A, 615.

It scarcely need be said that the constitutional limitation against
taking of property of a citizen affords the same protection to a lunatic
that it affords to a person of sound mind.

The Legislature cannot sanction the taking of one’s property unless
(a) in satisfaction of a legal obligation, or (b) for a public purpose,
Utilittes Comm. v. Story, 241 N.C. 103, 84 S.E. 2d 386; Charlotte v.
Heath, 226 N.C. 750, 40 S.E. 24 600; Cozard v. Hardwood Co., 139 N.C.
283; and when taken for a public purpose, just compensation must be
paid. Davidson v. Stough, 258 N.C. 23, 127 S.E. 2d 762; Eller v. Board
of Education, 242 N.C. 584, 89 S.E. 2d 144.

An interesting illustration of the scope of the constitutional limita-
tion against taking of property of a citizen is to be found in Allen v.
Peeden, 4 N.C. 442. There the Legislature enacted a statute emanci-
pating slaves of & deceased owner. Although the deceased had express-
ed a wigh that the slaves be emancipated, the statute was held void be-
cause title to the slaves had passed to others upon the death of the
former owner.
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The motives prompting the filing of the several petitions are in no
way challenged. The gifts, which the trustee proposes making for his
ward, are to deserving beneficiaries and would undoubtedly be of ma-
terial assistance in promoting the laudable purposes for which each was
created and is now functioning.

The amounts proposed to be given from the current income would
largely be offset by a reduction in income taxes. The net cost would
still leave Mrs. Kenan with ample income for her own needs. She has
no financial (legal) obligation which would be adversely affected. The
gift from the principal and the taxes to be paid from the principal for
the privilege of surrendering the life income from the trust estate, while
large when considered as individual items, are relatively small in rela-
tion to the total of Mrs. Kenan's estate. If the gifts are authorized,
there will be a substantial saving in eztate taxes.

While an incompetent’s property may not, either with legislative
sanction or court order, be ftaken for charitable purposes notwithstand-
ing the part not taken is ample for incompetent’s needs, M onds v. Dug-
ger, 144 SV, 2d 761, Binney v. R. I. Hospital Trust Co., supra; it is
nonetheless true that courts of equity have authorized the gift of a part
of Imcompetent's income or principal.

A court may authorize a fiduciary to make a gift of a part of the
estate of an incompetent only on a finding, on a preponderance of the
evidence, at a hearing of which interested parties have notice, that the
lunatie, if then of sound mind, would make the gift. Appellees’ argu-
ment that the gift may be authorized “if the court under all of the cir-
cumstances believes that such gift should be made,” if accepted as a
correct statement of the law, would permit the court to do that which
the lunatic had not done and would not do if sane. Such an order,
would amount to a taking of property in derogation of lunatic’s consti-
tutional rights.

Perhaps the most frequently cited case on the power of a court of
equity to authorize the use of an incompetent’s property for purposes
other than his own support and the support of those to whom he owes
a legal obligation is Ex parte Whitbread, 35 Eng. Rep. 879, decided in
1816. There a niece of the incompetent sought an allowance from his
estate. Lord Chancellor Eldon said: “The difficulty I have had was as
to the extent of relationship to which an allowance ought to be granted.
I have found instances in which the Court has, in its allowances to the
relations of the Lunatic, gone to a further distance than grand-children
—to brothers and other collateral kindred; and if we get to the prin-
ciple, we find that it is not becausc the parties are next of kin of the
Lunatic, or as such, have any right to an allowance, but because the
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Court will not refuse to do, for the benefit of the Lunatic, that which it
is probable the Lunatic himself would have done.” (Emphasis sup-
plied).

In the Matter of The Earl of Carysfort, 41 Eng. Rep. 418, the com-
mittee of the person of a lunatic proposed that an annuity be granted
to a personal servant who had served the lunatic for many years. The
allowance was made upon the statement that if the lunatic was sane
he would approve.

In the Matter of Willoughby, decided in 1844, 11 Paige (N.Y.) 257,
a stepdaughter of the incompetent sought an allowance. The chancel-
lor said: “The court, in such cases, acts for the lunatic, and in reference
to his estate, as it supposes the lunatic himself would have acted if he
had been of sound mind.”

In In re Strickland, 6 Ch. Ap., 225, a donation was requested by the
officials of a church and school. The lunatic had an income after the
payment of annuities and other charges of about 2,656 pounds. The
sum of 900 pounds was set aside annually for his maintenance “and it
appeared that his comfort could not be increased by any addition to
it.” The committee of the lunatic’s estate and person requested auth-
ority to make a donation of 230 pounds to the building of a church and
a like sum to the building of a school. The court authorized the dona-
tions, citing as authority therefor Ex parte Whitbread, supra, and Oz-
endin v. Lord Crompton, 2 Ves. 69,

In In the Matter of Heeney, 2 Barb. (N.Y.) 826, the chancellor said:
“In the case under consideration, the lunatic, when in full possession
of all his faculties, placed himself in the situation of a father to the
two yvoung ladies mentioned in the petition, and supported them as
members of his family and sent them to a boarding school; where one
of them completed her education and has again returned and become a
member of his family, leaving the other still at school. I have no
doubt, therefore, that if Mr. Heeney had retained the full possession
of his faculties he would have continued to support them in the same
way while they remained unmarried. I shall therefore but carry out
his undoubted intentions, by directing the committee to let these two
young ladies remain in the family and be supported as they have here-
tofore been, until their marriage, or the death of the lunatic, or the
further order of the court.”

In a later New York case, In re Flagler, 224 N.Y.8. 30, a second
cousin of Mrs. Flagler (the incompetent) sought an allowance from the
surplus income. The court said: “In granting applications of this char-
acter the court is not actuated by any supposed interest which the ap-
plicant may have in the property of the incompetent. Relief may be



N.C] FALL TERM, 1963. 11

IN RE TRUSTEESHIP OF KENAN.

had upon the principle that the court will act with reference to the
lunatic and for his benefit as it is probable that he would have acted
for himself, if he were of sound mind.” The order there approved was
reviewed by the New York Court of Appeals, Re Flagler, 162 N.E. 471.
That court said: “If Mrs, Flagler today could decide upon the dispo-
sition of the income of her great estate, moral or charitable conzidera-
tions would dictate her decision only to the extent that she felt their
force. Her great affluence might impel her to relieve the distress of her
cousin; the law would not compel her to do so if she decided otherwise.
The power of the court to dispose of her income is not plenary. The
court may not be moved by its own generous impulses in the disposi-
tion of the income of the incompetent. In reaching decision it may give
moral or charitable considerations only such weight as it finds that the
incompetent herself would have given to them. Allowances for the sup-
port of collateral relatives of the incompetent have been made ‘upon
the theory that the lunatic would, in all probability, have made such
payments if he had been of sound mind.” Re Lord, 227 N.Y. 145, 124
N.E. 727. The appellate division correctly held that the allowanece made
at special term may be justified upon no other theory.” Sec also In re
Hudleson's Estate, 115 P. 2d 805 ; In re Brice Guardianship, 8 N.W. 2d
576; Re Beilstein, 62 N.E. 2d 205; Potter v. Berry, 53 N.J. Lq. 151;
and the annotations in 34 L.R.A. 297, 59 A.LR. 633, and 160 A.L.R.
1435.

A summary of the English and Irish cascs dealing with the right of
a court of cquity to use an incompetent’s estate other than for his own
maintenance and the maintenance and support of his dependants may
be found in an article entitled “The Surplus Income of a Lunatie,” 8
Harv. L. Rev. 472 (1894-95).

The power and limitation on the power of a court of equity to au-
thorize a fiduciary with respect to the use or other handling of the
estate entrusted to him is illustrated in two recent decisions of this
Court.

In Ford v. Bank, 249 N.C. 141, 105 S.E. 2d 421, adult children of an
incompetent, sought permission to use a part of his estate to purchase
a home, We gaid: “No one can doubt that financial assistance would
be of benefit to the children of the incompetent occupying the economic
status in life depicted by the evidence and the findings of fact, If their
father were mentally competent, would he not aid them? If so, the
court has the authority to use his money for that purpose.”

In Cocke v. Duke University, 260 N.C. 1, we denied authority to
invest trust funds in securities not sanctioned by the trust agreement.
As the basis for the denial, we quoted with approval the language of
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Carter v. Kempton, 233 N.C. 1, 62 S.E. 2d 713: “It is not the province
of the courts to substitute their judgment or the wishes of the bene-
ficiaries for the judgment and wishes of the testator.”

After oral argument appellees, with our permission, filed a supple-
mental brief which contained a copy of the opinion of the chancery
court of the state of Delaware in the case of In re Dupont, 194 A. 2d
309. There the chancellor as the basis of his order authorizing large
gifts from the incompetent’s estate, said: “The guardians have offered
substantial and convincing proof that the ward in fact intended to
make such distributions prior to his incompetency.”

Relating to the question of what Mrs, Kenan would do if competent,
the court found in the proceedings relating to gifts from income and
principal:

“In the absence of tax deductible gifts, income retained by
Sarah Graham Kenan would be depleted in excess of 85% by
State and Federal income taxes and any balance thereof remain-
ing in her estate at her death would be depleted in excess of 75%
by death taxes; so that, even in the absence of current expenditure
by the general trustee, less than 4% of the income received by
Sarah Graham Kenan would remain to be transmitted to her leg-
atees, heirs or next of kin upon her death . . . .”

“Petitioner herein, trustee of the estate and person of Sarah
Graham Kenan, has concluded that it is wise and provident, and
consistent with the desires of Sarah Graham Kenan (if she were
competent) to make the gifts herein authorized and directed.”

“It is proper in the exercise of sound judicial discretion, if not
mandatory under the provisions of Chapter 111 of the 1963 Ses-
ston Laws of North Carolina, to approve such declaration and
gifts . ..

Based on his findings of fact the court concluded as a matter of law:

“Considering the situation of Sarah Graham Kenan and her
estate, it is in no way detrimental to Sarah Graham Kenan, as a
practical matter, but rather it is wise and provident for the pe-
titioner to make the gifts herein authorized and directed.

“It is reasonable to assume that if Sarah Graham Kenan were
competent and heeding sound advice, she would make these or
similar gifts.

“It ig proper in the exercise of sound judicial discretion, if not
mandatory under the provisions of Chapter 111 of the 1963 Ses-
sion Lews of North Carolina, to approve these gifts.”
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In the proceeding relating to the sumrender of life income reserved in
the trust, the court found:

“The Petitioner herein, trustee of the estate and person of Sarah
Graham Kenan, has concluded that, for the total net benefit of
Sarah Graham Kenan and the natural objects of her bounty, it is
wige and provident to declare the trust irrevocable and to make
gifts of the life income to the donees named in paragraphs 30 and
31 above.”

Based on its factual findings the court concluded as a matter of law:

“Considering the situation of Sarah Graham Kenan and her
estate, it 1s in no way detrimental to Sarah Graham Kenan, and
from the standpoint of total net benefit to her and the natural
objects of her bounty, it is wise and provident for the Petitioner to
declare the 1956 trust agreement irrevocable and to make gifts of
the life income to the donees specified in the Order herein. Indeed,
it would be improvident not to do so.

“It is reasonable to assume that if Sarah Graham Kenan were
competent and heeding sound advice, she would declare the 1956
trust agreement irrevocable and make these or similar gifts, in
view of the amount of the estate involved.

“It is proper in the exercise of sound judicial discretion, if not
mandatory under the provisions of Chapter 113 of the 1963 Ses-
sion Laws of North Carolina, to approve such declaration and
gifts . . .7

The lauguage in which the court phrases its findings of facts and its
legal conclusions is, we think, significant. They amount only to this:
The cost to Mrs. Kenan of making the gifts is, when considered with
the size of her income and the principal of her estate, insignificant; and
the trustee, not Mrs. Kenan or the court, has concluded that it is wise
and consistent with the desires of Sarah Graham Kenan, if she were
competent. The legal conclusion that it is reasonable to assume that
Mrs. Kenan, if competent, “and heeding sound advice,” would make the
gifts is not supported by the findings of fact. 1f it be said that although
stated as a conclusion of law this is in reality a finding of fact, we find
no evidence to support such a finding.

Mr. MacMannis, selected by Mrs, Kenan as one of the trustees of
the trust created by her in December 1956, has acted as financial ad-
visor and accountant for Mrs. Kenan, her brother, Mr. William R.
Kenan, another trustee appointed by Mrs. Kenan, and her sister, Mrs.
Wise, for many years, He testified:
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“I did state that I met Mrs. Kenan at least once a year, to go
over her income tax returns and have her sign them, and that she
and I discussed these returns, and that she was fully aware of the
impaet of the taxes . . . . She was aware that her income was be-
ing taxed 87% or 89% for the last ten or fifteen years. That is the
flat percentage applied to her entire taxable income . . . . I have
discussed with Mrs., Kenan and she was aware of the fact that
her income was being taxed at close to or perhaps slightly over
90% each year, and that if gifts were made to charity, which were
deductible on the return, the out-of-pocket expense to Mrs., Kenan
for making those gifts would be about 10% of the amount of the
gift, within the applicable limits of deduetibility.”

John L. Gray, Jr., a member of the firm of Dewey, Ballantine, Bush-
by, Palmer & Wood, a prominent law firm in New York City, for many
years represented and advised Mrs. Kenan with respect to legal mat-
ters, Mr. Gray specialized “in the field of estate and trust work and
taxation as it relates to those fields.” He drafted Mrs. Kenan’s wills.
He drafted for her the trust created in 1956. He did this after consul-
tation with Mrs, Kenan's brother, Mr. William R. Kenan, well inform-
ed with respect to financial problems and a generous benefactor of edu-
cational and charitable institutions in North Carolina.

There is nothing in the recond to contradict the testimony of Mr.
MacMannis that Mrs. Kenan was well aware of the impact of federal
taxes on her income and her estate. Fully informed as she was, her gifts
to charity were $8,160 in each of the years 1958, 1959, 1960, and 1961,
and in 1962, the year in which she was adjudged incompetent, $8,360.
These charitable gifts she had been accustomed to make for many
yvears. After Mrs. Kenan was adjudged incompetent, the trustee filed
his petition with and was authorized by the court by order dated 26
November 1962 to continue to make these charitable gifts. The largest
single gift which Mr. MacMannis could recollect Mrs. Kenan making
in the past twenty-five or thirty years was a gift of $25,000.

The ordens, based as they are, either on a misapprehension of the
power of the Legislature or upon findings not supported by any evi-
dence, are erroneous and must be vacated.

In view of the conclusion we reach on the fundamental question
raised by appellants, we deem it unnecessary to lengthen this opinion
by discussing the other assignments of error.

Petitioner may, if he elects, obtain permission to amend his peti-
tions to allege that the authority which he seeks is something which
Mrs. Kenan would do, if competent. If permission to amend is allowed,
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petitioner may then offer evidence to establish the truth of his allega-
tions.

The order in each proceeding is

Reversed.

Hicerns, J., dissenting: The record in this proceeding is volum-
inous, Time does not permit me to do more than record a few of the
reasons why I can not concur in the opinion. The fundamental error,
I think, is the assumption that these proceedings authorize a taking of
property. If the beneficiaries of the gifts had brought this action to
force the making of the gifts, the opinion would be sound. What the
opinion says, however, is that the owner, acting througl her trustee
and with the approval of the court under legislative authority, cannof
voluntarily make the gifts. The statutes discussed in the opinion
(Chapters 111, 112 and 113, Session Laws of 1963) do not require or
compel the trustee to do anything, They are permissive only. Before
the trustee may exercise any of the powers conferred, the court must
make critical findings of fact and then approve.

Until now this Court has not undertaken to say the North Carolina
General Assembly may not pass laws regulating the disposition of
property by deed, by will, by inheritance, by distribution, even by
escheat. Neither has its power been doubted to provide for the ap-
pointment of guardiams, administrators, receivers, and trustees, and
prescribe their duties. Ford v. Bank, 249 N.C. 141, 105 S.E. 2d 421.
This Court has no power to legislate. “It is our duty to interpret and
apply the law as 1t is written, but it is the function and prerogative of
the Legislature to make the law.” State v. Scoggins, 236 N.C. 19, 72
S.E. 2d 54. “Whether a statute produces a just or an unjust result is a
matter for the legislators and not for judges.” Deaton v. Deaton, 237
N.C. 487, 75 S.E. 2d 398. “Nor are we the judges of the wisdom or im-
policy of the law. It is enough that the General Assembly has spoken
on the subject. Wells v. Wells, 156 N.C. 246, 72 S.E. 311. The de-
fendant complains both at the law and at the insistence of the plain-
tiffs, but these are mattens belonging not to the courts.” Cooper v.
Cooper, 221 N.C. 124, 19 S.E. 2d 237, “Outside the power granted to
the Federal Government, the power of the Legislature of North Car-
olina to enact statutes is without limit, except as restrained by the
Constitution of North Carolina.” Milk Commission v. Galloway, 249
N.C. 658, 107 S.E. 2d 631.

In so far as T have been able to discover, not a single case cited in
support of the Court’s decision involved legislative authority compar-
able to Chapters 111, 112, 113, Session Laws of 1963. The enactments
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are presumed to be valid until the contrary appears beyond a reason-
able doubt. “. . . (T)he presumption is in favor of constitutionality
iand & statute will not be declared unconstitutional unless the conclu-
sion is so clear that no reasonable doubt can arise.” Strong’s North
Carolina Index, Constitutional Law, § 10, Vol. 1, and supplement there-
to, citing 25 cases.

In the hearing before the trial judge, all conceivable interests ad-
verse to the petitioner’s request were represented. Near relatives who
are sui juris joined with the petitioner in recommending the court’s ap-
proval. After hearing, the trial court concluded with respect to the
gifts from income:

“21. Considering the situation of Sarah Graham Kenan and her
estate, it is in no way detrimental to Sarah Graham Kenan, as a
practical matter, but rather it is wise and provident for the pe-
titioner to make the gifts herein authorized and directed.”

With respect to the gifts from the corpus of the estate, the court con-
cluded:

“16. Considering the situation of Sarah Graham Kenan and
her estate, it is in no way detrimental to Sarah Graham Kenan, as
a practical matter, but rather it is wisze and provident for the pe-
titioner to make the gift herein authorized and directed.”

With respect to the trust, the court concluded:

“9. This reduction in taxes will be greatly in excess of the
amount of trust income remaining to be transmitted to her lega-
tees, heirs, or next of kin in the absence of such declaration and
gifts. It is, therefore, to the general, over-all financial advantage
of the legatees, heirs and next of kin of Sarah Graham Kenan that
the declaration and gifts be made, and in no way detrimental to
the incompetent, as a practical matter.”

* % %

“81. That the relief sought by the Petitioner herein is consistent
with sound estate planning and is in keeping with the action which
might be reasonably expected of a competent person acting upon
advice of qualified advisors experienced in such matters.”

Sarah Graham Kenan is 87 years of age. She has no lineal de-
scendants, no dependents, no debts. She has been adjudged incompe-
tent. The jury has found that condition will continue. The corpus of
her estate is worth more than eighty million dollars. The annual in-
come exceeds three million dollars. Why may not the Legislature au-
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thorize her trustee, with the approval of the court after full hearing, to
do that which a competent owner similarly situated may, should, and
usually does do; that is, plan and prepare for the day when the vast
estate shall pass to other hands?

The records of this and other courts are replete with cases setting up
trusts and making contributions to foundations, educational institu-
tions, churches, and other charitics. The trustee seeks to follow these
sound business practices, but the Court says this is taking private
property. To my single-track mind the only thing taken is the right of
the trustee, acting for his beneficiary, to do with this vast estate what
the General Assembly of North Carolina authorized him to do. The
relatives in this public spirited family who are sui juris appear to
have joined in the trustee’s requests. The authority to follow the plan
has been authorized by 170 of the people’s representatives in session
on Halifax Street. It is now set aside by a majority of the seven on
Morgan.

This decision will haunt us. I vote to affirm.

Pirker and SHare, JJ., join in dissenting opinion.

STATE v. GENE KNIGHT Axp JOE WATKINS.
(Filed 17 January 1964.)

1. Indictment and Warrant § 8—
An indietment may jointly charge two defendants with non-burglarious
breaking and entry, with larceny, and with receiving, since the offenses
may be comitted by more than one person at the same time,

2, Same—
An indictment may join a count of non-burglarious breaking and entry
with a count of larceny and a count of receiving.

3. Burglary and Unlawful Breakings § 2.1—
An indictment charging the non-burglarious breaking and entry of a
certain store, shop, warehouse, dwelling, house and building occupied by
a named person is not subject to quashal for failure to inform defendants
of the type of structure they are charged with breaking into, defendant’s
remedy being by motion for a bill of particulars if they desire more spe-
cifiec information to formulate their defense. G.S. 15-143.

4. Criminal Law § 34—
Testimony that some four months prior to the larceny of the safe as
charged in the bill of indictment, one of defendants stated that drawings
of the working parts of a safe shown to him by the witness belonged to
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6.

7.

8.

9.

10.

defendant, that he had memorized them and that if he ever robbed another
safe it would be a big one, held competent against such defendant in con-
nection with the other evidence adduced by the State tending to show that
such defendant’s enimus continued to and through the date of the offense
charged and naturally included the commission of such offense.

Criminal Law § 90—

Upon a joint indictment of two defendants, evidence tending to incrim-
inate one of the defendants is properly admitted when its admission is
restricted by the court exclusively to such defendant alone.

Burglary and Unlawful Breakings § 1-—

There is a sufficient breaking where a person enters a building with a
felonious intent by unlocking a door with a key.

Larceny § 6—

Upon the prosecution of two defendants jointly for larceny, evidence
tending to show that each defendant possessed a quantity of the stolen
money shortly after the commission of the theft is competent respectively
against each.

Burglary and Unlawful Breakings § 4; Larceny § 7—  Evidence
of defendants’ guilt of unlawful entry and larceny held for jury.

Evidence tending to show that a car borrowed by defendants in another
municipality was seen several days before the commission of the crime in
front of the house that was robbed, that two men, one identified as ome
defendant and the other who appeared to be about the same size and age
as the other defendant, were seen a few hours before the offense was com-
mitted in front of the house, that the house was unlawfully entered and a
quantity of money was taken from a safe kept therein, and that a day or
two after the offense each defendant had in his possession large amounts
iof money, which money was identified by its musty smell as money taken
from the safe in question, is keld sufficient to be submitted to the jury as
to each defendant on charges of both non-burglarious breaking and entry
and larceny.

Criminal Law §§ 67%%, 83, 97—

During the examination of the prosecuting witness defendants have the
right to have the witness identify a television recording for the purpose of
establishing their right to later introduce the recording in evidence, if
they should so elect, but defendants are not entitled to introduce the
television recording in its entirety on cross-examination while the State is
putting on its evidence, and when defendants are allowed to put the en-
tire recording in evidence without objection, the defendants are putting on
evidence so as to entitle the State to the opening and closing arguments to
the jury.

Jury § 4——

In a prosecution of two defendants jointly for offenses less than capital,
the State is entitled to challenge peremptorily four jurors for each de-
fendant. G.S. 15-164.

BossitT, J., dissenting in part.
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ArpeAL by defendants from Shaw, J., 10 June 1963 Regular Criminal
Session of ROCKINGHAM.

Criminal prosecution on a three-count indictment charging the de-
fendants with (1) non-burglariously breaking and entry, (2) larceny
of a metal safe, of $75,000 in U. 8. currency, and of stock and securi-
ties of the value of $100,000, and (3) receiving.

Before defendants pleaded, the prosecuting officer for the State an-
nounced in open court that he was putting the defendants on trial on
the first two counts in the indictment and not on the third count charg-
ing receiving. Each defendant pleaded not guilty. The jury returned a
verdict that each defendant was guilty as charged in the first two
counts in the indictment.

From a judgment that Gene Knight be imprisoned for a term of ten
years on his conviction on the first count in the indictment and for a
term of five years on his convietion on the second count in the indict-
ment, the sentence on the second count to begin at the expiration of
the sentence on the first count, and from a similar judgment against
Joe Watking, each defendant appeals.

Attorney General T. W. Bruton and Deputy Attorney General Harry
W. McGalliard for the State.
Robert S. Cahoon and J. Qwen Lindley for defendant appellants.

Pirker, J. Defendants assign as error the denial of their motion
to quash the indictment, made in apt time before pleading to the in-
dictment. They contend the indictment should be quashed for the fol-
lowing reasons: One, it is improper to charge them jointly in one in-
dictment; two, the three counts of a non-burglariously breaking and
entry, of larceny and of receiving are cenflicting and broadside and im-
properly joined; and three, that the first count charges them with a
non-burglariously breaking and entry into “a certain storehouse, shop,
warehouse, dwelling house and building occupied by one Dr. C. W.
MecAnally,” ete., which does not give them any specific information as
to the type of structure they are charged with breaking into. This as-
signment of error is without merit.

“When an offense is one which may be committed by more than one
person at the same time, the several persons engaged in its commis-
sion may be jointly charged.” 42 C.J.8,, Indictments and Informations,
sec. 139, a, p. 1106.

In S. v. Mincher, 178 N.C. 698, 100 S.E. 339, the Court said: “It has
been the uniform practice in this State to join a count for larceny
with one for receiving in one indictment, and this has been repeatedly



20 IN THE SUPREME COURT. [261

STATE v. KNIGHT.

approved.” It is also proper to join a count for a non-burglariously
breaking and entry with one for larceny at the same time and with
one for receiving at the same time in one indictment in order to meet
the evidence which may possibly be adduced at the trial, and this has
been the uniform practice in this State. The three counts in the indict-
ment correctly charge in the usual form all the essential elements of
the three offenses charged.

The first count charging a non-burglariously breaking and entry
charges the breaking and entry into certain buildings specified in G.S.
14-54, which creates the offense. The first count in the indictment
charges all the essential ingredients of the offense created by G.8.
14-54, and is good. Where an indictment correctly charges all the es-
sential elements of the offense, but is not as definite as the defendant
may desire for his better defense, his remedy is by a motion for a bill
of particulars, G.S. 15-143, and not by a motion to quash. S. v. Ever-
hardt, 203 N.C. 610, 166 S.E. 738. When a bill of particulars is furn-
ished, it limits the evidence to the transactions or items therein stated.
S. v. Williams, 211 N.C. 569, 190 S.E. 898.

The next question for decision is whether the State’s evidence sur-
vives each defendant’s motion for judgment of nomsuit, and suffices to
carry the case to the jury against both defendants or any one of them
on the first two counts in the indictment or either of them.

The State’s evidence, considered in the light most favorable to it,
presents these facts:

Dr. C. W. MecAnally, a practicing dentist for 40 years, lives in his
own home in the town of Madison. About 25 or 30 years before 17
January 1963, he bought a metal safe, which he has had in his house
since then. On 17 January 1963 this safe was located in a closet ad-
joining his bedroom, and he had in it bonds, stocks, insurance papers
and $75,000 in U. S. money, all his property. This money consisted of
hundred dollar bills, fifty dollar bills, twenty dollar bills, and a lesser
number of five dollar bills. Some of that money was Series 1937, a large
part of it was Series 1950. From time to time he went through his se-
curities and money in the safe. He got some stock out the morning of
17 January 1963. This money, by reason of being kept for years in his
safe, had a moldy, stinky odor.

He is a widower and lives alone. On 17 January 1963 his maid was
off. On that day he went home for lunch about 11:40 a.m. He kept the
key to his front door in a little wicker basket on the right-hand side
when one enters the front door. He ate lunch in his kitehen. He then
went into his bedroom and sat down in a chair. His house is surround-
ed by a fence. Between his fence and the street there is a tree. Looking
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through his window in his bedroom, he saw standing on the sidewalk
behind this tree a man he had never seen before. Ile watched him about
thirty minutes. During this time this man moved once or twice to a
little fill adjoining the sidewalk and was watching his house. About
12:55 p.m. he came out of his front door, locked it, put his key in the
wicker basket, and started to his office. As he came out of his house,
this man, whom he identified -at the trial as defendant Gene Knight,
looked at him, and he looked at this man. Then Gene Knight walked
across the street to another man standing on Tuttle's Chevrolet lot,
whom he had seen from the window of his bedroom standing there fif-
teen or twenty minutes, This man standing on the Chevrolet lot ap-
peared about the same size and age as the defendant Joe Watkins.

He returned home about 5:00 p.m. His front door and the back door
were unlocked. The wicker basket and the front door key were lying in
the hallway. He went to the closct adjoining his bedroom, and his safe
and all its contents were gone.

On 10 or 12 January 1963 John J. McCaskill, who lives in Greens-
boro, North Carolina, loaned his automobile, a 1956 two-door, two-
tone Mercury sedan, to defendants. Between 9 and 10 p.m. on 18 Janu-
ary 1963 Joe Watking, his first wife Ruby Dunn and her sister Bob-
bie Dunn, and 4 man whose name is not stated in the evidence, went to
Salisbury, North Carolina, in Watkins' automobile. There Bohbie
Dunn got in a 1956 Mercury sedan, drove it back to Greensboro, and
parked it where Watkins showed her to park it, which was in front of
where John J. MeCaskill lives. The next morning MeCaskill found
his automobile parked in front of his home. It then had a dent in it
from the left front door to the back panel. Later Watkins told him he
had ‘had an accident with the automobile and gave him three hundred
dollars in twenty dollar bills saying that ought to take care of the
damage. He spent two hundred dollars of this money and turned one
hundred dollars of it over to the State Bureau of Investigation. The
State introduced this hundred dollars in evidence. Dr. MeAnally ex-
amined and sielled the five twenty dollar bills and testified he could
identify it.

A few days before 17 January 1963 two men in Madison saw around
10 or 11 a.m. a two-tone automobile with a mashed-in side around the
left front door parked in the street near Dr, McAnally’s home. Two or
three men were in it.

On the afternoon of 14 January 1963 the defendants and another
man brought, or had pulled, a 1956 two-tone Mercury automobile into
an automobile repair shop in the town of Randleman. They stayed
there about an hour while James Brown, the foreman, fixed the
starter.
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Between 5 and 6 p.m. on 18 January 1963 Joe Watkins went to the
home of his sister Mrs. Martha Baynes in Greensboro. He gave his
sister $320 in money and told her to send money orders with it. He also
left & suitcase with her. When Watkins left, his sister opened the suit-
case and found in it a pillowease looped at the top full of money. She
immediately shut the suitcase and called her husband and her father.
They called police officers in Greensboro and turned over to them the
suitcase and its contents. In the pillowcase was $15,570 in paper
money; it was straight or folded, had a musty smell and stunk, and a
lot of it was Series 1928-1934. The odor from the paper money was so
bad Mrs. Baynes sprayed her bedroom with an air-room deodorizer.
This $15,570 was introduced in evidence by the State. Dr. McAnally
examined it in detail, smelled it, and testified that this money, by
reason of its odor, was his and was in his safe on 17 January 1963.

One Mary Ann Daye had her automobile financed by the Scottish
Bank in Salisbury, North Carolina. On 18 January 1963 she and Joe
Watkins came in the bank together, and she paid off the loan in
money and assigned the title to Joe Thomas Watkins, Joe Watkins
signed the certificate of title as purchaser in the bank. A certified copy
of the certificate of title from the Department of Motor Vehicles was
introduced in evidence. G.S, 20-42, This shows the bank released its
lien on 18 January 1963, though the record on page 76 shows the loan
was paid off 18 January 1962, which it seems manifest is a typograph-
ical error.

About 5:15 am. on 19 January 1963 two members of the military
police stationed at Fort Bragg stopped an automobile on Highway 87,
because it was “weaving” in the road and ran through a red traffic
light. The driver, Joe Watkins, was drunk. In the automobile with him
was his former wife Ruby Dunn. They carried him to the Military
Police Station. Watkins had on his person $1,198, of which $1,180 was
in twenty dollar bills. These bills were straight and had a musty
smell, and were mildewed. Watkins had a hearing before C. W. Jack-
son, U. 8, Commissioner, who put him under a bond of $300 to appear
in U. 8. District Court. Watkins gave the commissioner as bail fifteen
twenty dollar bills. The commissioner testified, “there was a distinet
odor of mustiness, an unpleasant odor to the money.” The commis-
sioner later turned over this $300 in money to an officer of the State
Bureau of Investigation. This money was introduced in evidence by
the State. Dr. McAnally examined it, smelled it, and testified that this
money, by reason of its odor, was in his safe on 17 January 1963.

On the afternoon of 18 January 1963 Joe Watkins went to the home
of his first wife Ruby Dunn and left with her a shoe box, supposedly
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containing clothes for dry cleaning. Later a police officer of Greensboro
came to her home, and she turned this box over to him. He opened the
shoe box, and it contained $335 in money, most of it in twenty dollar
bills. The State introduced this money in evidence. Dr. McAnally ex-
amined it, smelled it, and testified that it was in his =afe on 17 Janu-
ary 1963.

On the afternoon of 18 January 1963 Gene Knight bought a second-
hand Chevrolet automobile from I. M. Leonard, a second-hand car
dealer in Lexington, North Carolina. He paid Leonard $2,100 in twenty
dollar bills for this automobile, He had this money in a white envelope
in an inside pocket. The next morning Leonard deposited this money,
and an additional $105 in money and a $425 check, in a local bank,
where 1t was received by Mrs., Jaunita Craver, a teller in the bank.
Mrs. Craver testified, “I noticed about the money when I took in the
deposit, it had a foul odor. It was kind of a pack-away smell, musty.”
About a week later Mrs. Craver tuwrned over $920 of this foul-smell-
ing money to Paul Case, chief of police of Madison. The State offered
this $920 in evidence. Dr. McAnally examined this money, smelled it,
and testified it was in his safe on 17 January 1963.

Paul Case and William H. Jackson, a captain of the Greensboro
police department, on 21 January 1963 brought Gene Knight from
Charlotte to Greensboro, and he was later carried to the Rockingham
County jail. On the way from Charlotte to Greenshoro they passed a
road sign hearing the name Madison, and Gene Knight said, “There’s
one damn sign that T wish T had never seen.” On one occasion Knight
asked Paul Case, “Where did you run across my name in Madison?”
and further said: “He could name thrce SOB’s and one of them would
be it. * * * if you make a good score, they get jealous. * * * he had
not been in Madison since 1952.”

John Vanderford, a special agent with the State Bureau of Investi-
gation, testified he talked with Gene Knight on 15 September 1962 in
Lincoln County. Defendants objected to anything that was said or done
on this occasion. The State announced it was offering it only against
Gene Knight. The court overruled Knight's objection and instructed
the jury that the evidence was competent against Knight, admitted it
against Gene Knight alone and not against Joe Watkins, and the jury
should so consider it. Vanderford testified in substance that he had
with him some eight drawings of the working parts of safes, and that
he showed them to Knight. That Knight told him these drawings “be-
longed to him, and that he knew I was going to keep them, but that he
had memorized them and it didn’t make any difference * * * that if
he ever robbed another safe, it would be just one big one.” Over de-



24 IN THE SUPREME COURT., [261

STATE . KNIGHT.

fendant’s objection the court permitted the State to introduce these
drawings in evidence. In overruling the objection, the court instructed
the jury that these exhibits were admitied in evidence against Knight
and mot against Watkins, and the jury should so consider them. To all
these rulings defendants objected, excepted, and assign them as error,

The closest case in point that we have found is Commonwealth v.
Corkery, 175 Mass. 460, 56 N.E. 711. Corkery was indicted for the lar-
ceny of numerous milk cans from various owners. From a judgment of
conviction he appealed. He took an exception to the admission in evi-
dence of a conversation of his in February 1899, with a fellow servant,
one Conlon, to the effect that if Conlon was short of cans, he could go
out and steal them, and that, if Conlon did not do it, there were others
that could do it. In overruling the exception, the Court said:

“The cans in question were shown to belong to the alleged own-
ers, and were found in the defendant’s custody, under suspicious
eircumstances, not necessary to be detailed. The defendant testified
that they were put where they were found about the 1st of May.
Evidence of his animus in February, in connection with other
circumstances of suspicion, was not too remote. Remoteness de-
pends a good deal on the nature of the case. If the remark was
found to have been made seriously, it showed that, less than three
months before the cans were traced to his possession, the defen-
dant contemplated with complacency the crime with which he was
charged. It could not be presumed by the judge that he had ex-
perienced a change of heart in the meantime.”

In S. v. Ham, 224 N.C. 128, 29 S E. 2d 449, on a trial upon an in-
dictment for robbery from the person of a woman, evidence that one
of defendants was heard in effect to say some time before the alleged
robbery was committed, in a conversation relative to other robberies in
the community, that he knew an old woman who kept money under her
dress, was held competent. The Court said:

“This evidence was competent as tending to show that the de-
fendant Ham knew the prosecutrix had money and kept it under
her dress, of which money she was subsequently robbed. This was
a circumstance, which standing alone may not have had any po-
tency, but when considered in connection with all the other ecir-
cumstances appearing in the evidence may not have been entirely
feckless. In criminal cases every circumstance calculated to throw
any light upon the supposed crime is permissible.”

The statement of Knight to the effect that the eight drawings of the
working parts of safes shown him by John Vanderford were his, that
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he had memorized them, and that if he ever robbed another safe it
would be just one big one, made a little over four months, according to
the State's evidence, before Dr. McAnally’s safe was stolen, and the
evidence that some of the money therein was traced to Knight’s pos-
session, show that Knight “contemplated with complacency the erime
with which he is charged” here. The evidence of Knight's animus on 15
September 1962, in connection with the other evidence adduced by the
State against him, tends to show that such animus continued to and
through 17 January 1963, and naturally included the commission of
the offenses charged in the first and second counts in the indictment.
This evidence was competent against Knight. It was not admitted
against Watkins, Defendants’ assignment of error to the admission of
this evidence is overruled.

In respect to the money which the State’s evidence tends to show
belonged to Dr. McAnally and was in Watkins’ possession a day or
two after 17 January 1963, the court carefully instructed the jury that
this evidence was admitted against Watkins alone and not against
Knight, and the jury should so consider it. In respect to the State’s
evidence tending to show Knight purchased a second-hand automobile
from I. M. Leonard on 18 January 1963, his payment of $2,100 for it
in twenty dollar bills which had a foul odor, and the identification of
$920 of this money as being in his safe on 17 January 1963 by Dr,
MeAnally, the court carefully instructed the jury that this evidence
was admitted against Knight alone and not against Watking, and the
jury should so consider it.

Dr. MecAnally’s testimony is to the effect that about 12:55 p.m. he
came out of his front door, locked it, put his key in the wicker basket,
and went to his office. When he returned home about 5 p.m., his front
door and back door were unlocked, and the wicker basket and the front
door key were lying in the hallway. This evidence permits a reasonable
inference that an entry was made into Dr. McAnally’s house by un-
locking the front door with his key, which was in the wicker basket.
There is a sufficient breaking where & person enters a building with a
felonious intent by unlocking a door with a key. Creel v. State, 23 Ala,
App. 241, 124 So. 507, reh. den. 25 June 1929, cert. den. 220 Ala. 220,
124 So. 510; S. v. Wurtz, Mo., 11 S.W. 2d 1029; Hawkins v. Com., 284
Ky. 33, 143 3.W. 2d 853; Rippey v. State, 86 Tex. Crim. 539, 219 S.W,
463; McGilveray v. State, 111 Tex. Crim. 256, 12 SW. 2d 585; 12
C.J 8., Burglary, sec. 3, p. 670. See S. v. Best, 232 N.C. 575, 61 S.E. 2d
612.

The State’s evidence, considered in the light most favorable to it,
tends to show that defendant Knight and a man who appeared about
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the same size and age as defendant Watkins were in front of Dr. Mc-
Anally’s home on 17 January 1963 for fifteen or twenty minutes or
more, and that a short time thereafter—some one or two or three
hours—Dr. McAnally’s house was entered by unlocking the fromt door
with a key and his safe and its contents stolen. A day or two later each
defendant had in his possession large amounts of money, which the
State’s evidence tends to show belonged to Dr. McAnally and were in
his safe when it was stolen on 17 January 1963. The Court said in S.
v. Best, supra: “Then, too, the defendant’s possession of the fruits of
the crime recently after its commission justified the inference of guilt
on his trial for larceny.” The State’s evidence, considered in the light
most favorable to it, further tends to show that on 10 or 12 January
1963 John J. McCaskill loaned his automobile, a 1956 two-door, two-
tone Mercury sedan, to defendants; that a few days before 17 January
1963 two men in Madison around 10 or 11 a.m. saw a two-tone auto-
mobile with a mashed-in side around the left front door parked in the
street near Dr. McAnally’s house and that two or three men were in it;
that during the night of 18 January 1963 Bobbie Dunn, acting under
the direction of the defendant Watkins, parked McCaskill’s automobile
in front of where he lives; that the next morning McCaskill found his
automobile parked in front of his house, and it had a dent in it from
the left front door to the back panel., Later Watkins told him he had
an accident with the automobile and gave him $300 in twenty dollar
bills to pay for the damage. McCaskill spent $200 of this money and
turned $100 of it over to the State Bureau of Investigation. The State
introduced this $100 in evidence, and Dr. McAnally examined it, smell-
ed it, and testified he could identify it. There is ample evidence ad-
duced by the State to carry the case to the jury against both defen-
dants on the first two counts in the indictment, and the court prop-
erly overruled their separate motions for judgment of nonsuit.

On cross-examination of Dr. McAnally by defendants’ counsel, he
testified in cffect: A lot of the money he had in his safe, when it was
stolen, was Series 1950 money. He made a statement in his office about
his money in his safe, when it was stolen, and it was recorded by the
television people. It went on television, and he saw it. He thinks he
would recognize himself in that picture on television. He never made
the statement that nothing had been put in his safe in the last 25
years. The record shows defendants’ counsel asked this question:
“Would you come and set that up, please, sir? I want to see if you
recognize your statement.” Apparently defendants’ counsel asked some-
one to set up a television screen and show or play the recording to see
if Dr. McAnally would identify the statement recorded as his own, The
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State objected to the showing of the recording, unless defendants want-
ed to put it on .as their evidence. Defendants’ counsel said in effect he
just wanted Dr. McAnally to say as to whether that is his voice and
his statement; he wanted to put the statement in on cross-examination,
and cross-examine him about it. The court ruled that when defendants
put this statement in evidence, they were putting on evidence. Defen-
dants excepted and assign this as error.

When the State closed its case, defendants called Dr. McAnally, as
the record states, “for further cross-examination.” The Court stated
that it holds defendants are now putting on their own evidence. De-
fendants excepted and assign this as error, Dr. McAnally took the wit-
ness stand, the television recording was shown in its entirety without
any objection on the part of the State, and he observed it. This is the
television recording:

“Q (By the interviewer) Dr. McAnally, when did the burglary
oceur?

“A We think 1t occurred between 2:30 and 3:30.

“@Q What day?

“A  Thursday.

“Q And how did you discover it?

“A When I went home from the office approximately 4:55, my
door was generally locked. The key was not where I generally kept
it. I turned the knob, the door was unlocked and the key and the
container was laying in the hallway in front of the door. I im-
mediately walked back to my back door and it was unlocked. My
back gate was wide open and naturally I supposed something
should have or could have happened to this safe and T walked in
to see and it was gone.

“Q How much money was stolen?

“A Approximately $75,000.00.

“Q Were there any other securities or bonds?

“A $25,000 or $35,000 in Government bonds.

“Q TIave you made an accurate estimate of how much was in
the safe since your rebbery?

“A  No, I have not.

“Q Has it always been your custom to keep large amounts of
cash on hand?

“A  This amount of money and these bonds have been in that
location for 25 or 85 years. There has not been anything new plac-
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ed in that safe in that length of time. The money that I have made
in the past 25 or 30 years has been placed in banks, Building &
Loan, or some type of investment.

“Q  Will you keep this large amount of money in the future in
your safe?

“A T will not keep $1500.00 in my safe from now on. I won't
have a safe.

“Q In other words, you have learmed your lesson?
“A Yes, sir, the hard way.”

When the showing of the television recording ended, Dr. McAnally
said: “That was me. That's my statement. To this extent. I did not
place any money in there. My wife placed money in there the past ten
or fifteen years.” The record shows further cross-examination of Dr.
McAnally by defendants’ counsel.

When Dr. McAnally left the witness stand, the court ruled that de-
fendants by introducing in evidence the television recording had put on
evidence, and the State was entitled to open and conclude the argu-
ments to the jury. To this ruling, defendants excepted and assign this
as error.

In 1963 Cumulative Supplement to 20 Am. Jur., sec. 258, pp. 45-6,
it 13 said: “Sounds are most commonly recorded on discs, wire, tape, or
sound motion-picture film, and reproduced by various devices such as
the phonograph, dietaphone, or sound projector. Usually the recording
is effected by an electrical or electro-magnetic process. ® * * Sound
recordings which are shown to be accurate are admissible for purposes
of impeachment, to present statements by witnesses or parties contra-
dicting their trial testimony * * *.”” See Annotations 58 A.L.R. 2d
1024, Admissibility of sound recordings in evidence, particularly sec.
15, and 168 A L.R. 927; and also S. v. Walker, 251 N.C. 465, 112 S.E.
2d 61, use of a tape recorder. See also 20 Am. Jur., Evidence, sec. 738,
in respect to the admissibility of motion pictures as evidence.

In State v. Porter, 125 Mont. 503, 242 P. 2d 984, which was a prose-
cution for embracery, a failure to permit the defendant to introduce
three recordings to impeach the credibility of certain prosecuting wit-
nesses by showing that they had made prior contradictory statements
different from those sworn to on their direct examination was held
error.

In Com. v. Clark, 123 Pa. Super. 277, at p. 285, 187 A, 237, at p. 240,
the Court said:

¢“* * * The phonograph, the dictaphone, the talking motion pic-
ture machine, and similar recording devices, with reproducing ap-
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paratus, are now in such common use that the verity of their re-
cording and reproducing sounds, including those made by the hu-
man voice in conversation, is well established; and as advances
in such matters of scientific research and discovery are made and
generally adopted, the courts will be permitted to make use of
them by way of presenting evidentiary facts to the jury.”

This was quoted with approval in Com. v. Hart, 403 Pa. 652, 170 A. 2d
850.

Defendants were within their rights in asking Dr. McAnally on
cross-examination if he had not made a certain statement to the effect
that nothing had been put in his safe in the last 25 years, which state-
ment was inconsistent with, or contradictory to, his testimony in the
trial that a lot of that money that he claimed was in the safe was
Series 1950 money. S. v. DeGraffenrerd, 223 N.C. 461, 27 S.E. 2d 130;
98 C.J.3., Witnesses, sec. 596. When Dr. McAnally denied making such
a statement in respect to the subject matter about which he was being
examined, the defendants had a right to introduce in evidence a tele-
vision statement made by him inconsistent with, or contradictory to,
his testimony in the trial in order to impeach him, provided a proper
foundation was laid for the admission of such television recording by
proof of its aceuracy and of its being made by Dr. MeAnally. S. v.
Patterson, 24 N.C. 346; S. v. Wellmon, 222 N.C. 215, 22 S.E. 2d 437;
Smith v. Telegraph Co., 168 N.C. 515, 84 S.E. 796; 98 C.J.3., Witnesses,
gee. 573, sec. D98 el seq.

The record plainly shows that the court did not limit defendants’
cross-examination of Dr. McAnally, while he wias a State's witness and
before the State closed its case, in respect to prior inconsistent or con-
tradictory statements made by him. It further shows that defendants’
counsel desired to have the entire television recording shown or put in
evidence, while he was cross-examining Dr. McAnally as a State's
witness and before the State rested its case to see if Dr. MecAnally ree-
ognized his statement. Defendants had a right to have Dr. McAnally
identify the television recording as correct and made by himself in
order that they could introduce it in evidence when their turn came to
introduce evidence, if they so desired, but they had no right to intro-
duce the television recording in its entircty on cross-examination while
the State was putting on evidence. However, the ruling of the court
that defendants could not show or play the television recording to Dr.
MeAnally on cross-examination, before the State rested its case, to see
if he recognized his statement was not prejudicial to defendants, be-
cause they put or played the entire television recording in evidence be-
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fore the jury without any objection by the State, and had the full bene-
fit of it, and Dr. McAnally testified after seeing it, “That was me.
That’s my statement.” The court was correct in its ruling that when
defendants put this television recording in evidence, they were putting
on evidence, and consequently the State was entitled to the opening
and closing arguments to the jury. As to opening and closing argu-
ments in a criminal case, see S. v. Smith, 287 N.C. 1, 23, 74 S.E. 2d 291,
306. Defendants’ assignments of error 4 and 7 are based on exceptions
relating to the television recording as set forth above, and to the
court’s ruling as to argument of counsel set forth above, and are over-
ruled.

Defendants assign as error the court's permitting the State to chal-
lenge peremptorily a fifth juror. This assignment of error is overruled.
G.S. 15-164 provides that in all criminal cases other than capital “a
challenge of four jurors shall be allowed in behalf of the State for
each defendamt.” 8. v. Levy, 187 N.C. 581, 584, 122 S.E. 386, 388,
which speaks of C.S. 4634, which is identical with G.S. 15-164, with
the sole exception that more peremptory challenges are allowed by
G.S. 15-164.

An examination of defendants’ other assignments of error brought
forward and discussed in their brief shows no prejudicial error sufficient
to warrant a new trial.

All defendants’ assignments of error are overruled. In the trial be-
low we find

No error.

BossrrT, J., dissenting in part as to defendant Knight: In my
opinion, the admission over Knight’s objection of (1) Mr. Vanderford’s
testimony as to what Knight said to him on September 15, 1962, and
(2) of the drawings referred to in this testimony, was prejudicial error
for which Knight is entitled to a new trial. This evidence tended to
show that Knight, prior to September 15, 1962, had studied the work-
ing parts of safes and had “robbed” one or more safes and was the
kind of person you would suspect whenever there was a “robbery” of
a safe.

The applicable rule is stated as follows: “Evidence of other offenses
Is inadmissible if its only relevancy is to show the character of the
accused or his disposition to commit an offense of the nature of the
one charged; but if it tends to prove any other relevant fact it will not
be excluded merely beecause it also shows him to have been guilty of an
independent crime.” Stansbury, North Carolina Evidence, Second Edi-
tion, § 91. In my opinion, the general rule controls here and the evi-
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dence should have been excluded. Here there is no question as to the
animus of the person(s) who broke and entered Dr. McAnally’s home
and carried away his safe and its contents.

EMILY ALLRED v. FRANK GRAVES, WILLIE GRAVES, PERRY CHRIS-
COE, J. C. CHRISCOE, DEMPSEY FREEMAN, DEMPSEY ODOM,
THURMAN CHRISCOE, PETE BEAN axp GLENN CHRISCOE.

(Filed 17 January 1964.)

1. Constitutional Law § 83—

The constitutional guaranties against self-incrimination are to be Ilib-
erally construed and they apply not only to criminal prosecutions but to
any proceedings sanctioned by law, including examinations before trial.
Constitution of North Carolina, Art. I, § 11.

2. Damages § 10—
Punitive damages may be awarded in a civil action, not as an award of
compensation, but by way of punishment or penalty for conduct intention-
ally wrongful.

3. Same; Execution § 17—

Punitive damages are recoverable in an aection for unlawful and ma-
licious assault and, when awarded, execution against the person of de-
fendants may issue after return of execution against their property wholly
or partly unsatisfied, G.S. 1-410(1), G.S. 1-311, in which event G.S. 23-
29, 2 applies and defendants are entitled to their discharge only upon
payment or upon giving notice and surrender of ail property in excess of
850.00 (G.S. 23-28, G.8. 23-30 through G.S. 23-38) which deprives defend-
ants of their homestead and personal property exemptions above the
$50.00.

4, Damages § 10; Constitutional Law § 33—

Constitutional guaranties against self-inerimination apply not only to
strictly criminal actions but also to ecivil actions in which defendant may
be arrested under G.S. 1-410 and in which execution against the person is
authorized by G.8. 1-311, upon return of execution against the property
unsatisfied. Constitution of North Carolina, Art. I, § 11, but the constitn-
tional guaranties would not apply to such action if plaintiff relinquishes
her claim to punitive damages.

5. Bill of Discovery § 8-—

In a civil action to recover compensatory and punitive damages for ma-
licious assault, defendants are not entitled to the denial of plaintiff’s ap-
plication for an examination of defendants prior to trial, G.S. 1-568.11(a)
(b), solely because they claim that any answer they might make might
subject them to a penalty, since that would rest the matter upon the ipse
dizit of the party and not the judgment of the court.
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6. Appeal and Error § 8—

While an appeal from an order for an adverse examination prior to trial
may be subject to dismissal as premature, the Supreme Court in the ex-
ercise of its supervisory jurisdiction may consider the appeal on its merits
to determine a question of first impression in the interest of the exped-
itious administration of justice.

BogsiTT, J., dissenting.

Arpesn by defendants from Walker, 8.J., 16 September 1963 Civil
Session of RANDOLPH.

Plaintiff alleges in her complaint that about 8:30 p.m. on Saturday,
5 May 1962, all nine defendants, pursuant to a preconcerted con-
spiracy, came to her house and unlawfully and maliciously assaulted
her and certain members of her family. She alleges the casualties as
follows: Out in the yard her sixteen-year-old son Larry Allred had
an open knife pulled on him by J. C. Chriscoe and a pistol pointed at
him by Perry Chriscoe, was hit in the jaw by one of them knocking
him down and bursting his jaw, and then when he jumped up and ran,
he was shot at by Perry Chriscoe. Doug Purvis, a visiting neighbor,
was shot at by Perry Chriscoe when he was running. Out in the yard
her twenty-five-year-old son Merlin Alired had a double-barreled shot-
gun drawn on him by Frank Graves, was seized by Willie Graves and
two other defendants, and was hit in the mouth and nose by Willie
Graves “bursting two teeth.” Peggy Allred, while in the house, was shot
in the right shoulder by persons in a car. Plaintiff, while in the house,
was shot in the back by persons in a car and had a double-barreled
shotgun drawn on her by Dempsey Odom while she was in the yard.
Shots were fired into plaintiff's home and into the automobiles of her
daughter Dorothy and her son Merlin, She pravs a recovery of $5,000
compensatory damages and of $25,000 punitive damages from all the
defendants,

All the defendants filed a joint answer. In their answer they deny
assaulting plaintiff or anyone or shooting. They allege they went to
plaintiff's house to buy some non-tax-paid liquor. While they were in
the fromt yard, plaintiff’s daughter Dorothy Garner sereamed and she
and persons unknown to them began fighting, All they did was run
away. Their sole casualty was Willie Graves, who was hit in the head
with an axe.

On 12 August 1963, and after the complaint and answer had been
filed, plaintiff, pursuant to G.S. 1-568.11 (a) and (b), filed an applica-
tion with the clerk of the superior court for an order to examine all
nine defendants in the courthouse at Asheboro, Randolph County, the
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County of their residence, On the same day the clerk entered an order
for their examination, pursuant to G.3. 1-568.11 (c).

The following appears in Judge Walker’s order as facts found by
him: On the date of the examination all the defendants, except Demp-
sey Freeman, were present with their attorney, H. F. Seawell, Jr.
Before the defendants present were sworn, their attorney made a mo-
tion before the clerk of the superior court to dismiss the order of exam-
ination for the reason that plaintiff is seeking punitive damages, and
if punitive damages are awarded by a jury, a judgment for punitive
damages could .affect their liberty, and consequently the order of
examination Is tantamount to requiring the defendants to give evi-
dence against themselves and is contrary to the provisions of the
Federal and State Constitutions. The clerk denied the motion, and
defendants excepted and appealed. Defendants were then sworn before
the commissioner appointed in the order to hold the examination, and
each of them refused to answer questions as to whether or not they
were with the other defendants on 5 May 1962, and as to whether or
not they went to plaintiff’s house on that night. Plaintiff through her
attorney gave notice that the defendants would be cited for contempt
in refusing to answer questions. Whereupon, the parties and their at-
torneys agreed that the motion for contempt should be heard by the
presiding judge at the 16 September 1963 Session.

The parties stipulated before Judge Walker, “the defendants and
each of them had heretofore been tried in the superior court of the
State of North Carolina for criminal charges growing out of the same
facts and circumstances as alleged in the complaint in this eivil action,
the defendants, through their attorney, contending, however, that this
was in the nature of a quasi-criminal action wherein the plaintiff sceks
punitive damages against the defendants, and each of them, and
® % % that to require them to give testimony in an adverse examina-
tion would be in viclation of their rights under Article I, seetion 11,
and Article I, section 29 of the North Carolina Constitution.”

Judge Walker ruled as a matter of law that sections 11 and 29 of
Article T of the State Constitution apply only to eriminal actions and
do not apply to a civil action in which punitive damages are sought,
and that defendants are required to give testimony as required in the
order for their examination. Whereupon, he affirmed the order of the
clerk for examination of the defendants and the order of the clerk re-
fusing to disiiss the order of examination, and ordered the defendants
to appear before the commissioner appointed to hold the examination
at such time as may be set by her to answer questions asked them
within the scope of the matters set forth in the complaint and answer.
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From this order, defendants appeal.

H. F. Seawell, Jr., for defendant appellants.
H. Wade Yates for plamntiff appellee.

Parkrr, J. This appeal presents another facet of the recurring
problem of the extent of the comstitutional privilege against self-in-
crimination. Unlike most of the cases which have received the atten-
tion of the highest courts, the instant case does not involve a eriminal
prosecution or the inquisitorial act of a legislative committee. The
claim of privilege here is interposed in an examination before trial in
a civil action, after filing of the complaint and answer, on the ground
that punitive damages are sought.

It is an ancient principle of the law of evidence that a witness shall
not be compelled, in any proceeding, to make disclosures or to give
testimony which will tend to incriminate him or subject him to fines,
penalties or forfeitures. Ward v. Martin, 175 N.C. 287, 95 S.E. 621;
Counselman v. Hitcheock, 142 U.S. 547, 35 L. Ed. 1110; Brown v.
Walker, 161 U.S. 591, 40 L. Ed. 819; 58 Am. Jur., Witnesses, sec. 43;
Annotation 118 A.L.R., p. 628; 98 C.J.8., Witnesses, sec. 431 et seq.
However, it has been held that this privilege does not apply to pen-
alties of a purely remedial character. 58 Am, Jur., Witnesses, sec. 43.
“The facts protected from disclosure are distinctly facts involving a
criminal liability or its equivalent.” 8 Wigmore, Evidence (1961), p.
331. The rule against self-incrimination has existed from an early date
in the English common law, and its origin has been said to be based
on no statute and no judicial decision but on a general and silent ac-
quiescence of the courts in a popular demand. This rule, it has been
said in Twining v. New Jersey, 211 U.S. 78, 53 L. Ed. 97, distinguished
the English common law “from all other systems of jurisprudence.” It
was 50 well established that on the separation of the colonies from
Great Britain and the establishment of the United States, it was uni-
versally recognized therein as a part of the fundamental law. Brown v.
Walker, supra. In Brown v, Walker, the Court said:

“So deeply did the iniquities of the ancient system impress
themselves upon the minds of the American colonists that the
states, with one accord, made a denial of the right to question an
accused person a part of their fundamental law, so that a maxim
which in England was a mere rule of evidence became clothed in
this country with the impregnability of a constitutional enact-
ment.”
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The constitutional guaranties against self-incrimination should be
liberally construed. Gouled v. United States, 255 U.S. 298, 65 L. Ed.
647; Quinn v. United States, 349 U.S. 155, 99 L. Ed. 964; Ullmann v.
United States, 350 U.S. 422, 100 L. Ed. 511, 53 A.L.R. 2d 1008; 98
C.J.S., Witnesses, sec. 432.

The privilege against self-incrimination may be exercised by a wit-
mness in any proceeding. It has been held that “even though the con-
stitutional provision is worded simply that no person ‘shall be com-
pelled in any criminal case to be a witness against himself,’ the privi-
lege of refusing to answer extends to all proceedings sanctioned by law
and to any investigation, ex parte or otherwise, litigious or not.” 98
C.J.5., Witnesses, sec. 433, This is said in 98 C.J.S., Witnesses, p. 246:
“The privilege also applies in civil actions and procecdings, as, for
example, with reference to an answer in chancery, a proceeding for
discovery or for examination before trial, to interrogations of a party
in equity before trial, to the examination of a bankrupt, or an insol-
vent, or a judgment debtor, to the examination of a trustee in bank-
ruptcy before a referee, to proceedings to take a deposition, * * *
and to proceedings to enforce forfeitures.”

“Punitive damages are not recoverable in any case as a matter of
right. If the pleading and evidence so warrant, an issue as to punitive
damages should be submitted to the jury. Upon submission thereof, it
is for the jury to determine (1) whether punitive damages in any
amount should be awarded, and if so (2) the amount of the award.
These questions are determinable by the jury in its diseretion.” Hinson
v. Dawson, 244 N.C. 23, 92 S.EE. 2d 393, 62 A.L.R. 2d 806.

In Smith v. Myers, 188 N.C. 551, 125 S.E. 178, the Court said: “Vin-
dictive or punitive damages are treated as an award by way of punish-
ment to the offender and as a warning to other wrongdoers; they are
not allowed as a matter of course, but only when there are some fea-
tures of aggravation, as willfulness, malice, rudeness, oppression, or a
reckless and wanton disregard of the plaintiff’s rights.” In Transpor-
tation Co. v. Brotherhood, 257 N.C. 18, 125 S.E. 2d 277, cert. den. 371
U.S. 862, 9 L. Ed. 2d 100, reh. den. 371 U.8, 899, 9 L. Ed. 2d 131, the
Court said: “Punitive damages are never awarded as compensation.
They are aswvarded above and beyond actual damages, as a punishment
for the defendant’s intentional wrong. They are given to the plaintiff
in a proper case, not because they are duc, but because of the oppor-
tunity the case affords the court to inflict punishment for conduct in-
tentionally wrongful.”

In Tripp v. Tobacco Co., 193 N.C. 614, 137 S.E. 871, the Court
quotes with approval from Day v. Woodworth, 54 G.S. 363, 371, 14 L.
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Ed. 181, as follows: “ ‘It is a well-established principle of the common
law, that in actions of trespass and all actions on the case for torts, a
jury may infliet what are called exemplary, punitive, or vindictive
damages upon a defendant, having in view the enormity of his offense
rather than the measure of compensation to the plaintiff. * * * By the
common, as well as the statute law, men are often punished for aggra-
vated misconduct or lawless acts, by means of civil action, and the
damages, inflicted by way of penalty or punishment, given to the
party injured’.” In Voltz v. General Motors Acceptance Corp., 332 Pa.
141, 2 A. 2d 697, the Court said punitive damages “are, as the nomen-
clature indicates, penal in character.”

In Life and Casualty Insurance Co. v. McCray, 291 U.S. 566, 78 L.
Ed. 987 (992), Mr. Justice Cardozo speaking for the Court said:
“‘Penalty’ is a term of varying and uncertain meaning. There are
penalties recoverable in vindication of the public justice of the state.
There are other penalties designed as reparation to sufferers from
wrongs,”

When the penalty lies in the payment of money, the Courts are in
conflict. The following cases hold that the privilege against self-in-
crimination applies: Lees v. United States, 150 U.S. 476 (1893) (action
to recover statutory penalty for illegal transportation of aliens;
privilege applies) ; Speidel Co. v. Barstow Co., 232 Fed. 617 (D. R. L.
1916) (where a statute imposes triple damages for infringement of a
patent, interrogatories for discovery under Equity Rule 58 are privi-
leged from answer); Wilson v. Union Tool Co., 275 Fed. 624 (S. D.
Cal. 1921) (treble damages for infringement of a patent); Bowles v.
Trowbridge, 60 F. Supp. 48 (N. D. Cal. 1945) (action for treble
damages under EPCA; privilege applies) ; Malouf v. Gully, 187 Miss.
331, 192 So. 2 (1939) (immunity statute construed to protect against
a sult for statutory penalties for illegal liquor sales); Serio v. Gully,
189 Miss. 558, 198 So. 307 (1940) (same) ; Zambront v. State, 217 Miss.
418, 64 So. 2d 335 (1953) (same); Bailey v. Muse, 227 Miss. 51, 85 So.
2d 918 (1956) (same); Boyle v. Smithman, 146 Pa. 255, 274, 23 Atl.
397, 398 (1892) (action to recover penalties for not posting a statement
of business done, under a statute declaring that the defendant “shall
forfeit and pay” $1,000 for each act; privilege applied) ; City of Phila-
delphia v. Cline, 158 Pa, Super. 179, 44 A. 2d 610 (1945) (action under
municipal ordinance to recover penalties for failure to file tax returns;
privilege applies) ; Anonymous, 1 Vern. 60, 23 Eng. Rep. 310 (Ch. D.
1682) (bill for tithes; discovery declined, as a treble penalty was
collectible; principle apparently sanctioned). These cases hold that
the privilege is inapplicable: Perkins Oil Well Cementing Co. v. OQwen,
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293 Fed. 759 (3. D. Cal. 1923) (patent infringement suit for treble
damages; privilege inapplicable) ; Standard Oil Co. v. Roxana Petrol-
eum Corp., 9 F. 2d 453 (S. D. Ill. 1925) (same); United States ex rel.
Marcus v. Hess, 317 U.S. 537 (1942) (semble; “qui tam’ for double
damages and penalty held not within proscription of double jeopardy
clause) ; Bowles v. Chew, 53 F. Supp. 787 (N. D. Cal. 1944) (action
for treble damages by Administrator under Emergency Price Control
Act; privilege not applicable) ; Bowles v. Seitz, 62 F. Supp. 773 (W. D.
Tenn. 1945) (same); Amato v. Porter, 157 F. 2d 719 (10th Cir. 1946)
(same) ; Crary v. Porter, 157 F. 2d 410 (8th Cir. 1946) (same); Woods
v. Robb, 171 F. 2d 539 (5th Cir. 1948) (same); Southern Ry. v. Bush,
122 Ala. 470, 26 So. 168 (1899) (in an action for death, the damages,
though punitive and not compensatory, are not a penalty, and the
privilege does not apply to the defendant); Levy v. Superior Court,
105 Cal. 600, 38 Pac. 965 (1895) (administrator’s citation of one charg-
ed with concealing and embezzling the estate of the deceased; the
statute provided for double damages; an order of compulsory examina-
tion was held proper, the statute being remedial, not penal).

The complaint alleges that all nine defendants, pursuant to a pre-
concerted conspiracy, came to plaintiff's house about 8:30 p.m. on
Saturday, 5 May 1962, and unlawfully and maliciously assaulted her
and certain specified members of her family, and shot into automobiles
and into the house.

In this State a person may he arrested and held to bail “in an ac-
tion for the recovery of damages on a cause of action not arising out
of contract where the action is for wilful, wanton, or malicious injury
to person or character or for wiltully, wantonly, or maliciously injur-
ing, * * ¥ real or pensonal property.” G.S. 1-410 (1); Long v. Love,
230 N.C. 535, 53 S.E. 2d 661. For such acts, when a cause of action is
properly alleged and proved and at least nominal damages are recov-
ered by the plaintiff, a jury in its diseretion can award punitive dam-
ages. Worthy v. Knight, 210 N.C. 498, 187 S.E. 771. In such cases, if a
judgment is rendered against a defendant for a cause of action speci-
fied in G.3. 1-410 (1), G.S. 1-311 authorizes an execution against the
person of the judgment debtor, after the return of an execution against
this property wholly or partly unsatisfied.

G.S. 23-29, 2, provides that “every person taken or charged in execu-
tion of arrest for any debt or damages rendered in any action what-
ever” iz entitled to the benefit of G.8. Ch. 23, Art. 4, which is entitled
“Discharge of Insolvent Debtors.” The provisions of G.S. 23-29, 2, are
broad and strong, and plainly extend to and embrace every person who
may be arrested by virtue of an order of arrest issued pursuant to the
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provisions of G.8. 1-410, and also extend to and embrace every person
who has been seized by virtue of an execution against his person by
authority of the provisions of G.S. 1-311. Burgwyn v. Hall, 108 N.C.
489, 13 8.E. 222. When a person is taken by authority of an execution
against his person by virtue of the provisions of G.S. 1-311, he can be
discharged from imprisonment only by payment or giving notice and
surrender of all his property in excess of fifty dollars. G.S. 23-23, 23-30
through 23-38. Oakley v. Lasater, 172 N.C. 96, 89 S.E. 1063; Fertilizer
Co.v. Grubbs, 114 N.C. 470, 19 S.E. 597.

In Oakley v. Lasater, the Count said: “The effect of an execution
against the person, therefore, is to deprive the defendant in the execu-
tion entirely of his homestead exemption and of any personal property
exemption over and above $50.”

Punitive damages under our decisions are undoubtedly by way of
punishment imposed by law, and not compensatory. Considering the
provisions of G.8. 1-410, G.8. 1-311, and G.8. Ch. 23, Art. 4, we think
that part of the instant case seeking punitive damages for an alleged
unlawful and malicious assault on plaintiff and malicious injury to
her house is penal in its mature, and not in essence for a civil liability,
and under such circumstances the award of punitive damages would
be in a broad sense a penalty. Penalty “is an elastic term with many
different shades of meaning. The term involves the idea of punishment,
either corporal or pecuniary, or civil or criminal, although its meaning
is generally comfined to pecuniary punishment.” 70 C.J.8., Penalties,
see. 1. The provisions of our Constitution should receive a liberal con-
struction, especially with respect to those provisions which were de-
signed to safeguard the liberty and security of the citizens in regard to
both persons and property. State v. Harris, 216 N.C. 746, 6 S.E. 2d
854, 128 A.L.R. 658. Consequently, liberally construing Article I, sec-
tion 11, of the North Carolina Constitution, which reads in relevant
part, “In all criminal progecutions, every person charged with erime
has the right * * * not (to) be compelled to give self-incriminating
evidence * * *” in order to carry out its intent and purpose, it is our
opinion, and we so hold, that its provisions protect defendants here
from being required to answer questions on the order of examination,
which will necessarily tend to subject them to a verdict or an award
of punitive damages, and to an execution against the person, the effect
of which would be to deprive them entirely of their homestead exemp-
tion and of any pensonal property exemption over fifty dollars. Counsel
for appellants vividly states in his brief, “no man should be forced to
give evidence against himself to put himself in jail.” Judge Walker was
in error in ruling that Article I, section 11, of the State Constitution
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applies only to strietly criminal actions, and does not apply to a civil
action in which punitive damages are sought under the facts of the
instant case and in requiring defendants to give testimony in the
order for their examination, and his order will be modified by striking
this out, and by making it conform to what is said above in this
opinion. His ruling that Article I, section 29, of the State Constitution
applies only to eriminal actions and does not apply to a civil action
in which punitive damages are sought seems to be superfluous and
needs no comment as to its correctness or incorrectness.

“In order to vacate an order for examination, all those authorities
hold that it must be plainly apparent that the evidence sought must
necessarily tend to convict the party to be examined of a erime or to
subject him to a penalty or forfeiture.” Ward v. Martin, supra. To
paraphrase what is said in this case, we are inclined to the view that
plaintiff should not be denied a plain statutory right to examine de-
fendants here before trial solely because they claim that any answers
they make may subject them to a penalty. This rests the matter upon
the ipse dizit of each defendant and not upon the judgment of the
court. Proceeding with the examination will not deny defendants any
constitutional right. If any defendant cannot answer the questions, or
any of them, propounded to him on the examination without giving
testimony that would necessarily tend to subject him in this case to
punitive damages, and to an execution against his person, and to a
deprivation of his homestead exemption and of any personal property
exemption over and above $30, he can then claim his privilege and re-
fuse to answer, and if plaintiff pursues the matter further pursuant to
the provisions of G.S. 1-568.18 and G.S. 1-568.19, his claim of privilege
can be properly ruled on according to the provisions of these statutes.
Galyon v. Stutts, 241 N.C. 120, 84 S.IZ. 2d 822, The judge was correct
in affirming the clerk’s order refusing to dismiss the order of examina-
tion.

There are decisions of this Court holding that a party cannot appeal
from an order to appear and be examined under oath concerning the
matters set out in the pleadings. Pender v. Mallett, 122 N.C. 163, 30
S.E. 324; Holt v. Warehouse Co., 116 N.C. 480, 21 S.E. 919; Vann v.
Lawrence, 111 N.C. 32, 15 S.E. 1031. In the exercise of our discretion,
as the question presented is of first impression here, we have concluded
to conzsider the appeal on its merits. Ward v. Martin, supra.

It must not be understood that we express any opinion as to whether
or not the allegations of the complaint are sufficient as to punitive dam-
ages. That question is not before us on this appeal.

If plaintiff here should seek merely compensatory damages, and
should relinquish all claim to punish defendants by punitive damages
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and to arrest them by virtue of the provisions of G.8. 1-410 (1) and
to issue an execution against their persons by virtue of the provisions
of G.8. 1-811, defendants’ claim of privilege would not apply. In stat-
ing this, we assume that the stipulation entered into by the parties is
to the effect that all criminal charges against the defendants, and each
one of them, in respect to the facts alleged in the complaint have been
finally disposed of.

The order of the judge directing the examination of defendants under
the statute, as modified above, is affirmed.

Modified and affirmed.

Boserrt, J., dissenting: The appeal is premature and should be
dismissed. In my opinion, discussion of a defendant’s constitutional
privilege against self-inerimination should be deferred until such time
as such defendant refuses to answer specific questions and then with
reference to his refusal to answer such questions,

NETTIE LOWE WILSON v, CHARLES CALVIN WILSON.
(Filed 17 January 1964.)

1. Husband and Wife § 2—

The law imposes upon the husband the duty to support his wife, which
duty may be enforced by decree of the court, and such duty is a continu-
ing one so that the fact that the husband has performed such duty in the
past is no defense against present failure to perform.

2, Husband and Wife § 11—

A separation agreement when properly executed is binding and conclu-
sive on the parties.

8. Cancellation and Rescission of Instruments § 5-—
Rescission is an equitable remedy which may be invoked only for a
breach of condition or covenant constituting an indispensable part of the
contract and without which the agreement would not have been made.

4. Divorce and Alimony 8§ 16, 18; Husband and Wife § 11— Where
husband breaches separation agreement the wife may recover support.

A properly executed deed of separation under which the husband con-
veys to the wife certain property, agrees to pay her a certain sum monthly
for 18 months and the wife agrees not to seek further support from him
after such sums had been paid, is held not to bar her suit for alimony
without divorce or preclude an order for alimony pendente lite therein
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when the husband breaches the agreement after eight monthly payments
by refusing to make further payments in accordance with the agreement,
since in such event he refuses to perform the very condition which is the
basis of her promise to surrender her rights, although she must account
for the benefits, if any, which she may have received under the agreement.

Hiceiys, J., dissenting.

BospsirT, J., joins in dissent.

ArpEsL by plaintiff from Johnston, J., in Chambers in ForsyTH on
16 May 1963.

This is an action for alimony without divorce. Plaintiff alleges: The
parties were married in 1952; defendant abandoned plaintiff in Janu-
ary 1962 in April 1962 the parties executed a seperation agreement,
copy of which is annexed to and made a part of the complaint; de-
fendant iz an able-bodied man making good wages; plaintiff has had
muech sickness and many financial reverses; she is not able to subsist
on the income she earns, nor docs she possess the means to prosecute
an action against defendant.

The agreement made a part of the complaint s dated 10 April 1962.
It recites: The marriage in 1952; the fact that no children have been
born of the marriage; a separation in 1962; the parties owned real
property as tenants by the entirety, household and kitchen furniture,
and other articles of personal property subject to mortgages for un-
specified amounts on the real estate and on the household and kitchen
furniture. The acknowledgment complies with the requirements of G.S.
52-12.

The agreement obligated defendant to convey his interest in the
real estate and the household and kitehen furniture to plaintiff subject
to the recited mortgages. (The record does not indicate the value of
the real estate or the amount of the liens thereon.) The agreement de-
elared the husband the owner of designated articles of personalty and
the wife the owner of the remaining personalty. (Value of the person-
alty is not revealed.)

Sec. VIIT of the separation agreement reads:

“Tt is agreed that the husband will pay to the wife the sum of
One Thousand Eight Hundred Dollars ($1,800.00) which pay-
ments shall be made in the following manner: The sum of One
Hundred Dollars ($100.00) on or before the 30th day of May
1962, and a like sum, to-wit: One Hundred Dollars ($100.00) on
or before the 30th day of each succeeding month thereafter until
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the full sum is paid. It is further understood and agreed that after
said sum is paid, the wife will seek no further support from the
husband and the husband shall not thereafter be required to pro-
vide the wife with any maintenance or support whatsoever, it be-
ing understood that she will thereafter provide her own mainten-
ance and support.” (Emphasis supplied.)

Plaintiff alleged defendant had made eight of the eighteen payments
called for by the contract, but he “has told the plaintiff that if she
ever got anything out of him, she would have to get it in Court.”

Defendant has not answered. Notice was given that plaintiff would
apply for alimony pendente lite.

Judge Johnston found: The separation agreement was duly executed ;
defendant had not complied with its provisions; the parties had not
resumed marital relations. On these findings he concluded: “Now,
therefore, upon the foregoing facts, the Court is of the opinion that the
Motion of the plaintiff in the present action should not prevail and the
Motion of the plaintiff for alimony pendente lite and attorney fees
pending the final trial of this suit is accordingly denied.”

Henderson & Yeager by Frank J. Yeager for plaintiff appellant.

Ropmaxn, J. When man and woman marry, the law imposes a duty
on the husband to support his wife. Bowling v. Bowling, 252 N.C. 527,
114 S.E. 2d 228. Where he separates himself from his wife and fails to
perform this duty, the wife may compel performance by judicial de-
cree. G.S. 50-16. He cannot, by merely providing support until he gets
beyond the jurisdiction of the court, deprive his wife of this efficacious
means of enforeing performance of the obligation imposed on him by
law. Thurston v. Thurston, 256 N.C. 663, 124 S.E. 2d 852.

An agreement between husband and wife which, recognizing an
existing cessation of marital relations, provides for a settlement and
adjustment of their respective property rights and obligations upon the
assumption that marital relations will not be renewed is, when freely
executed, acknowledged by the parties, found by the probating officer
not to be unreasonable or injurious to the wife, and performed, binding
and conclusive on the parties. Archbell v. Archbell, 158 N.C. 408, 74
S.E. 327; Taylor v. Taylor, 197 N.C. 197, 148 8.E. 171; Kiger v. Kiger,
258 N.C. 126, 128 S.E. 2d 235; Williams v. Williams, post, 48.

The question to be decided evolves upon this situation: The wife con-
tracts to surrender her marital rights upon condition that the husband
shall provide for her support in a fixed amount. Thereafter the husband



N.C] FALL TERM, 1963. 43

WiLsoN v, WILSON,

refuses to perform the very condition which is the basis for the wife’s
promise to surrender her rights,

Is the wife limited to an action for breach of the contract? Or may
she accept her husband’s declaration that the instrument is “a mere
scrap of paper” and for that reason not binding on either?

Judicial decisions and text books on the law of contract are in agree-
ment that where there 18 a material breach of the contract going to the
very heart of the instrument, the other party to the contract may elect
to rescind and is not bound to seek relief at law by an award for dam-
ages. This rule was stated by the Supreme Court of Florida in Steak
House v. Barnett, 65 So0. 2d 736, in this language: “A covenant is de-
pendent where it goes to the whole consideration of the contract; where
it is sueh an essential part of the bargain that the failure of it must be
considered as destroying the entire contract; or where it 1s such an in-
dispensable part of what both parties intended that the contract would
not have been made with the covenant omitted. Black on Rescission
and Cancellation, 2d Ed., Vol. I, pp. 535, 601. A breach of such a
covenant amounts to a breach of the entire contract; it gives to the
injured party the right to sue at law for damages, or courts of equity
may grant rescission in such instances if the remedy at law Will not be
full and adequate.” Dula v. Cowles, 52 N.C. 290; Carrow v. Weston,
247 N.C. 735, 102 S.E. 2d 134; TV allace v. Smi ‘th, 240 P. 2d ¢09 Wllson
Corrugated ]uaft (ontaznms 256 P. 2d 1012; ﬁandc;s V. Ueymstezn

124 F. Supp. 77; Fish v. Ialley Nat. Bank of Phoeniz, 167 P. 2d 107,
Village of TV ells v. Layne-Minnesota C'o., 60 N. W, 2d 691, 12 Am. Jur.
972: 17A C.J.2 517; Restatement of Contracts, sec. 274; Black on Re-
scizsion and Cancellation, 2d Ed. Vol. I, sces. 196, 214 215.

Reseission, an equitable remedy, is allowed to promote justice. The
right to rescind does not exist where the breach is not substantial and
material and does not go to the heart of an agreement. Childress v.
Trading Post, 247 N.C. 150, 100 3.E. 2d 391; Jenkins v. Myers, 209
N.C. 312, 183 S.E. 529; Hughway Comm. v. Rand, 195 N.C. 799, 143
S.E. 851.

If the wife is content to look to the contract for relief, she may be
awarded damages, not for failure to perform a duty, but because of
her husband's breach of his contract. Neither the needs of the wife nor
hardship imposed on the husband is a defense. Any judgment rendered
for nonperformance is a debt. It can only be enforced by a levy on and
sale of defendant’s property. He cannot be imprisoned. N. C. Const.,
Art. I, see. 16; Dantel v. Owen, 72 N.C. 340; Stanley v. Stanley, 226
N.C. 129, 37 S.E. 2d 118. On the other hand, the duty of a husband to
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support his wife is imposed by law. The amount, if any, to be paid is
fixed by order of the court, having due regard to the situation of the
parties, the ability of the husband to pay, and the needs of the wife.
A willful failure of the husband to comply with the court’s order is a
contempt, and can be punished as such by imprisonment. It is not
within the constitutional inhibition against imprisonment for debt.
Pain v. Pain, 80 N.C. 322; 8. v. Morgan, 141 N.C. 726.

The duty of the husband to support is a continuing one. The mere
fact that a husband has performed his duty in the past is no defemse
against present failure to perform. Hence this Court rejected the plea
of a defendant that his past performance of his separation agreement
to provide monthly payments relieved him of his obligation to perform
in the future. It said in Cram v. Cram, 116 N.C. 288: “If we concede
that plaintiff had the right to demand that the agreement mentioned
in the answer be enforced, had she chosen to sue upon it, the defen-
dant will not, neverntheless, be allowed, after repudiating it by ceasing
to pay or offer to pay according to its provisions, to set it up as a bar
to her recovery in this action . .. It is not the contract to pay a
certain sum in liew which quits the husband of his duty to furnish a
support for the wife when he is discharged, but the actual payment or
attempt or offer to pay in fulfillment of his agreement. Kelly’s Con-
tracts of Married Women, p. 73, 1 Cord’s Legal and eq. Rights of
Married Women, secs. 144, 145. Having ceased to perform his agree-
ment to pay the monthly allowance referred to in the pleadings, it will
not avail him now as a defense to this proceeding for maintenance on
the part of the plaintiff, to whom he admits that he was married, and
whom it is conceded that he afterwards deserted.” (Emphasis sup-
plied.)

In Rector v. Rector, 186 N.C. 618, 120 S8.E. 195, plaintiff sought ali-
mony without divorce. As a defense to her action defendant pleaded
the separation agreement by which he obligated himself to pay $85
per month for plaintiff’s support. He made three payments and then
ceased further performance. Clark, C.J., disposed of defendant’s con-
tention that the separation agreement defeated plaintiff’s right to ali-
mony with this terse sentence: “The defendant having failed to pay
the installments as provided by the agreement, the plaintiff can main-
tain this action. Cram v. Cram, 116 N.C, 288.”

In Butler v. Butler, 226 N.C. 594, 39 S.E. 2d 745, plaintiff, notwith-
standing a separation agreement, sought the security of an award of
alimony. She alleged that the husband was complying with the pro-
visions of the contract and making the monthly payments there called
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for. She also said that the payments so made were sufficient for her
support. She predicated her claim to an award of alimony on the fact
“that defendant has expressed to plaintiff his intention to obtain an
absolute divoree at the end of two years from the date of their separa-
tion and has made statements causing plaintiff to anticipate and fear
that defendant would not comply with the =aid separation agreement
after obtaining a divoree.”

The appellant’s brief in the Butler case states the question the Court
was called upon to decide in this language:

“Ts a wife whose husband has been convicted of an assault upon
her resulting in their separation entitled to an order for main-
tenance pendente lite under G.S. 50-16 when her husband is mak-
ing the payments in conformity with the terms of a valid separa-
tion agreement but threatens to obtain a divoree on grounds of
two years separation and discontinue payments upon his con-
tract?”

Seawell, J., speaking for the Court, gave this answer:

“The Court is of opinion that the jurisdiction of the court in-
voked under G.S. 50-16, i not barred by the separation agreement
pleaded, and that within the frame of her present action, the
plaintiff may seek such relief as she may be entitled to have.”

The existence of a separation agreement is not a bar to an award of
alimony pendente lite. Oldham v. Oldham, 225 N.C. 476, 35 3.E. 2d
332; Taylor v. Taylor, 197 N.C. 197, 148 S.E. 171. If relief is here de-
nied, those cases were erroncously deeided.

The conclusion reached by this Court in Cram v. Cram, supra, is
recognized in decisions clsewhere as correct. Meyerl v. Meyerl, 84 N.W.
1109; Hefele v. Hefele, 160 A. 368; I'rench v. French, 134 N.E. 33;
Bradford v. Bradford, 4 N.I. 2d 1005; Walker v. Walker, 94 A. 346,
Ann. Cas. 1916B 934; Scheinkman v. Scheinkman, 118 N.Y.S. 775;
Verdier v. Verdier, 223 P. 2d 214; Sellers v. Sellers, 164 S.E. 769;
Lindey: SEPARATION AGREEMENTS AND ANTE-NUPTIAL
CONTRACTS, sec. 25.

The contention that the order denying alimony is supported by
Lentz v. Lentz, 193 N.C. 742, 138 8.E. 12, 5. ¢. 194 N.C. 673, 140 S.E.
440; Brown v. Brown, 205 N.C. 64, 169 S.E. 818; Turner v. Turner, 205
N.C. 198, 170 S.E. 646; Davis v. Davis, 213 N.C. 537, 196 S.E. 819;
Luther v. Luther, 234 N.C. 429, 67 S.E. 2d 345; and Sprwill v. Nizon,
238 N.C. 523, 78 3.E. 2d 323, and similar cases, is fallacious.
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That these cases do not control the decision in the present case is,
we think, apparent from an examination of them. In the first appeal in
Lentz v. Lentz, supra, the Court held that a husband who had obtain-
ed a divoree could not thereafter be required to pay alimony, nor did
the divoree constitute a breach of the separation agreement the parties
had executed. It is elementary that the husband’s legal duty to support
his wife, unlike his contractual obligation, terminates when the mar-
riage relationship has been terminated by a divorce a vinculo. It was to
avoid this very situation that the plaintiff brought her action in Butler
v. Butler, supra. Both Lentz and Butler were decided by a unanimous
Court.

The decision on the second Lentz appeal is an application of the law
declared in Stanley v. Stanley, supra, that the husband cannot be im-
prisoned for a breach of his contractual obligation.

In Brown v. Broun, supra, the wife sought a divorce a mensa and
alimony notwithstanding the provision of a valid separation agree-
ment which the husband had “fully performed.” Of course she could
not, after her husband had performed his part of the contract, obtain
an award of alimony.

Here the husband has not only not performed; he has, according to
the allegations of the complaint, which are not denied by him, an-
nounced that he has no intention of performing.

The conclusion reached in Turner v. Turner, supra, is not in con-
flict with Cram v. Cram, supra. The Cram case was referred to in the
briefs. Manifestly the Court did not intend to overrule it without re-
ferring thereto, but instead relied on Brown v. Brown, supra, and
Lentz v. Lentz, supra.

Davis v. Davis, supra, is a mere application of the doctrine declared
in the first Lentz case that an absolute divorce terminates the hus-
band’s legal duty to support. He cannot thereafter be held in contempt
for nonsupport even though he has contracted to provide support.

Luther v. Luther, supra, merely holds the wife may not be punished
for contempt when she refuses to abide by an agreement. which is not
approved as required by G.8. 52-12 and is void under the statute of
frauds. The statement in that case and in Sprwill v. Nizon, supra, that
a consent judgment is a contract binding on the parties which cannot
be vacated unless by consent or for fraud or mistake is undoubtedly a
correct statement of the law. It is not here challenged, but that legal
principle cannot be expanded so as to require performance by one
when the other party declares he has no intention of complying with
the condition precedent to his right to bind the other.

It must not be forgotten that the public official who adjudged the
contract not injurious to the wife had before him an instrument which
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divested her of the right to support only after the husband had per-
formed his part of the contract.

When the wife, as here, elects to seek alimony rather than damages
for the breach of the contract, she is only entitled to such an award
as would be proper if no contract had been signed. 1f there has been
a partial performance, she must account for the net benefits, if any,
which she may have received.

Reversed.

Hiceins, J., dissenting: The plaintiff attached the separation
agreement to her complaint and made it a part of her alleged cause
of action. The agreement was exccuted in accordance with the formali-
ties required by law. Among other things, it provided:

“WITNESSETH: WHEREAS, the parties hereto are husband
and wife, having been lawfully married on the 23rd day of De-
cember 1952, but WHEREAS, by reason of irreconcilable differ-
ences and disagreements, the parties scparated on the 20th day
of January 1962, and have since said date lived continuousty
separate and apart from each other and are presently living sep-
arate and apart from each other; and WHEREAS, the parties
have agreed that they will continue to live separate and apart
from each other in the future, each being of the opinion that it
will promote their happiness and welfare to live separate and
apart in the future”;

The agreement required the defendant to convey to the plaintiff the
home held by them as an estate by entireties, the deed to be, and pre-
sumably was, delivered simultaneously with the execution of the sepa-
ration agreement. All the personalty belonging to the parties was
given to the plaintiff except one incomplete set of dishes, one empty
bookease, one rollaway bed, the 1961 Chevrolet, and “his personal
clothing and his purely personal belongings.” In so far as the record
discloses he left the home without anything else of value except his
ability to work. He agreed to pay to the plaintiff $100.00 each
month for 18 months. At the time she instituted this suit she had been
paid $800.00, and three of the remaining payments were then past due.

Under the facts alleged, the plaintiff was entitled to maintain an
action for the recovery of $300.00 and interest for breach of contract
and she would have been entitled to amend her complaint after it was
filed, alleging any additional payments that were past due up to the
time of the trial. Failure to meet the payments does not entitle the
plaintiff to have the contract declared void. A breach of the contract
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is cause for rescission only when the contract is indivisible and the
breach defeats it. Childress v. Trading Post, 247 N.C. 150, 100 S.E.
2d 391. By rescission the whole transaction must be avoided. A party
may not rescind in part and affirm in part. “The nonperformance on one
side must go to the entire substance of the contract and to the whole
consideration, so that it may safely be inferred . . ., if the act to be
performed on the one side is not done, there is no consideration for the
stipulation on the other side.” Jenkins v. Myers, 209 N.C. 312, 183
S.E. 529; New Orleans v. R.R., 171 U.S, 334. Cancellation or rescission
of a contract even when the contract is procured by fraud (not even
suggested here) requires the return of all consideration. Kee v. Dilling-
ham, 229 N.C. 262, 49 8.E. 2d 510. The plaintiff does not offer to re-
turn anything.

Assuming all plaintiff’s factual allegations are true, she is entitled
to maintain a cause of action for breach of contract. Instead, she sues
for alimony and counsel fees. Her factual allegations show that in so
doing she attempts to assert a defective cause of action. Judge Johnston
was correct in so holding,.

Valid contracts betsveen husband and wife executed while they are
living in a state of separation are binding in the same manner as
other contracts. However, in so far as the contract is executory and
relates to obligations and duties growing out of the marriage, the re-
sumption of the marriage relationship restores the rights incident
thereto. Fuchs v. Fuchs, 260 N.C. 635; Hutchins v. Hutchins, 260 N.C.
628.

The defendamt’s failure to pay does not add one cent to the amount
he is due under the contract, and as the parties agreed so shall they
be bound. I vote to affirm.

BospiTT, J. joins in this dissenting opinion.

MARGUERITE L. WILLIAMS v. JEROME O. WILLIAMS,
(Filed 17 January 1964.)

1. Divorce and Alimony § 17; Husband and Wife § 11—

The court is without authority to award the wife alimony and counsel
fees while a valid deed of separation between the parties remains unim-
peached.

2. Same~—
A resumption of marital relations rescinds a prior deed of separation.
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3.

Lt

8.

Divorce and Alimony § 18—

Defendant in an action for divorce from bed and board may not contend
that the court is without power to award counsel fees and subsistence
pendente lite until after the validity of a prior deed of separation between
the parties had been determined by a jury, but the court may enter the
order pendente lite upon its finding that the deed of separation had been
rescinded by a resumption of the marital relations, although its finding in
this respect is not binding on the trial on the merits. G.S. 50-15.

Appeal and Error § 85—

Statements in the record disclosing that the order appealed from was
duly heard in regular course are controlling motwithstanding statements
in appellant’s brief to the contrary.

. Appeal and Error § 22a—

An assignment of error to the denial of a motion to strike portions of
the complaint must disclose the matter which appellant sought to have
stricken without a voyage of discovery through the record.

. Appeal and Error § 16—

The granting of certiorari does not relieve movant of the necessity of
preserving his exceptions and of perfecting his appeal with regard to the
assignments of error as required by the Rules of Practice in the Supreme
Court.

Divorce and Alimony § 18—

Under the 1961 amendment to G.8. 50-15 the lower cournt is no longer
under the necessity of setting forth its findings of fact in detail in award-
ing subsistence pendente lite under G.S, 50-15, and when the evidence is
suflicient to sustain an affirmative finding of all the predicate facts it will
be presumed on appeal that the court found the facts entitling the wife to
subsistence, and that it appeared to the court that the wife lacked suffi-
cient means on which to subside during the pendency of the suit.

Divorce and Alimony § 23; Husband and Wife § 11—

A separation agreement does not deprive the court of its authority to
enter an order requiring the husband to malke specific monthly payments
for the support of the minor children of the marriage, and the amounts
agreed upon in the deed of separation for the support of the children is
merely evidence for the count to consider with other evidence in deter-
mining a reasonable amount for their support.

9, Parent and Child § 6—

The primary obligation for the support of a minor child rests upon the
father, and such duty does not end with the furnishing of mere necessities
if the father is able to afford more, and in addition to the actual needs of
the child the father has a legal duty to give the child those advantages
which are reasonable, considering his financial condition and position in
society.
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10. Divorce and Alimony § 23—

The amount to be allowed by the court for the support of the minor
children of a marriage rests in the court’s sound discretion upon consid-
eration of the needs of the children in the light of the special circum-
stances of the parties, their dtation in life, their standard of living and
the advantages to which they had become accustomed.

O~ writ of certiorart, treated as an appeal by defendant to review
the order of McLaughlin, J., signed July 20, 1963 in chambers in an
action pending in IREDELL.

The plaintiff, wife, instituted this action to obtain a divorce from
bed and board. She asked for both temporary and permanent alimony,
counsel fees, the custody of the two minor children of the marriage,
and an allowance for their support. In the complaint and the two
amendments thereto, she alleged that she and the defendant separated
on August 8, 1961, resumed marital relations on July 15, 1962 and
separated again on August 12, 1962, on which date the defendant
wrongfully abandoned her and since which he has willfully refused to
provide her and the children with adequate support. She further alleg-
ed that each separation was preceded by conduct (detailed in some
paragraphs and pungently characterized in others) which rendered her
life burdensome and her condition intolerable.

The defendant filed a motion to strike numerous portions of the
original complaint and each amendment in its entirety. He has as yet
filed no answer to the complaint but, prior to the hearing on plaintiff’s
application for temporary alimony and counsel fees, he filed a “Plea
in Bar” in which he set up a deed of separation, duly executed and ac-
knowledged by the parties on June 8, 1962, as a complete bar to plain-
tiff's elaim for support and counsel fees, A copy of the deed of sepa-
ration was attached to the plea. It recited that in consideration of ten
thousand dollars, plus “certain tangible personal property” which she
had removed from their home, plaintiff released defendant from his
obligation to support her and conveyed to him all her interest in their
joint property. The parties agreed therein that plaintiff should have the
custody of the two children of the marriage subject to certain visitation
rights in the defendant and that he would pay plaintiff two hundred
dollars & month to compensate her for the living expenses of each
child while in her custody.

Plaintiff replied to the plea in bar, alleging that after the execution
of the deed of separation the parties became reconciled and lived to-
gether as man and wife from July 15, 1962 until August 12, 1962 when
the defendant, without justification, abandoned her and the minor
children.
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On July 20, 1963 Judge McLaughlin heard plaintiff’s motion for
temporary alimony and counsel fees, His Honor found the facts in ac-
cordance with the plaintiff's evidence and contentions. It would serve
no useful purpose to recapitulate the evidence which covers 150 pages
of the record. It recounts in oppressive detail a sad and tragic saga
which, if true, fully justified the judge's findings. Only the evidence
pertinent to this decision will be referred to in the opinion. On the
hearing the judge considered and denied defendant’s motion to strike,
his appeal from the clerk’s order allowing the amendments to the com-
plaint, and the plea in bar. He awarded the custody of the two chil-
dren to the plaintiff, and denied the defendant any contact whatever
with them. Pending the further orders of the court, he directed the de-
fendant to pay the plamtiff $1,500.00 a month—$500.00 for her support
and $500.00 for the support of each child. From this order the defen-
dant appealed, assigning nine errors.

Deal, Hutchins & Minor by Fred S. Hutchins and Edwin T. Pullen;
Chamblee & Nash by M. L. Nash for plaintiff eppellee.

Williams, Willeford & Boger; E. T. Bost, Jr.; and W. R. Battley for
defendant appellant.

Suarp, J. Defendant's assignments of error 1, 4, 5, and 8 relate,
in substance, to his Honor's ruling that the deed of separation did not
constitute a valid plea in bar. A wife who, in a valid deed of scpara-
tion, has released her husband from his obligation to support is remit-
ted to her rights under the agreement. As long as the deed of separation
stands unimpeached, the court is without power to award her alimony
and counsel fees. Kiger v. Kiger, 258 N.C. 126, 128 S.E. 2d 235; Broun
v. Brown, 205 N.C. 64, 169 S.E. 818. A resumption of marital relations
by the parties, however, will annul and rescind the deed of separation.
Turner v, Turner, 242 N.C. 533, 89 S.E. 2d 245; Reynolds v. Reynolds,
210 N.C. 554, 187 S.E. 768. The defendant recognizes this rule of law
but he contends that since he had denied any resumption of marital
relations with the plaintiff, the court was without authority to award
ther alimony pendente lite until that issue had been determined by a
jury. When the judge declined to delay the hearing on this ground, de-
fendant attempted to delay it by noting an immediate appeal to the
Supreme Court. However, the judge proceeded to hear the entire mat-
ter, including the parties’ evidence pertaining to the plea in bar. After
doing so he found the facts against the defendant.

The defendant’s contention with reference to the hearing of his plea
cannot be sustained. It was decided adversely to him in Oldham v.
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Oldham, 225 N.C. 476, 85 S.E. 2d 332, and Taylor v. Taylor, 197 N.C.
197, 148 8.E. 171. In each of these cases (actions for alimony without
divorce) the defendant contended that a deed of separation between
the parties must first be declared invalid before the judge could award
alimony pendente lite. In each case the court overruled this conten-
tion. In Oldham, Denny, J. (now C.J.) said, “We know of no defense
that Hmits the power of a trial court to award subsistence pendente lite
under G.S. 50-16, except the defense specified in the statute (adultery)
. . .. Therefore, in an action for alimony without divorce the validity
or reasonableness of a separation agreement need not be determined
before the court can award temporary allowances. The statute express-
ly provides that such allowances may be made ‘pending the trial and
final determination of the issues involved in such action’.”

Oldham and Taylor, although decided under G.3. 50-16, are equally
applicable to a motion for temporary alimony under G.S. 50-15 pend-
ing the trial of an action for divorce from bed and board. “The grant-
ing of alimony pendente lite is given by statute for the very purpose
that the wife have immediate support and be able to maintain her
action. It is a matter of urgency.” 2 Lee, North Carolina Family Law
§ 138.

The defendant was not entitled either to have his plea in bar de-
termined by a jury or to have this court review the judge’s ruling on
the plea in bar before the judge could award plaintiff temporary ali-
mony. Cf. Veazey v. Durham, 231 N.C. 354, 57 S.E. 2d 375. The find-
ing of fact by the judge that the parties had resumed marital relations
after the execution of the deed of separation is not binding on them
upon a trial on the merits, and is not competent in evidence thereon.
Hall v. Hall, 250 N.C. 275, 108 S.E. 2d 487. Assignments of error 1,
4, 5 and 8 are not sustained.

In the record, defendant’s exception No. 2 appears as follows:

“To the ruling of the Court overruling the defendant’s objection
and exception to the Orders of the Clerk of the Superior Court al-
lowing amendment to the pleadings by the plaintiff, the defen-
dant excepts.”

However, in the grouping of the assignments of error, assignment No.
2 appears as follows:

“2. To the ruling of the Court overruling the defendant’s ob-
jection and exception to the orders of the Clerk of Superior Court
allowing amendments to the pleadings by the plaintiff, without
notice or hearing thereon. (Italics ours).
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EXCEPTION No. 2 (R. pp. 43-44).
(Petition for Writ of Certiorari filed as to this ruling.)”

The record fails to sustain the statement that the ruling complained
of was “without notice or hearing thercon.” The order appealed from
recites that this matter was “heard upon all the motions filed herein as
appears of record and all appeals from the Clerk of Superior Court as
appears of record and upon the plea in bar. . . .” Statements in the
appellant’s brief to the contrary canmot be considered or acecpted. The
allowance of the motion to amend the complaint was in the sound dis-
cretion of the court and no abuse appears.

Assignment of error No. 3 is to “the ruling of the Court in denying
the defendantls motions to strike. . . .” The omission indicated is iden-
tical with the italies in assignment No. 2 above. Plaintiff’s complaint
and the amendments thereto constitute fourteen pages of the printed
record. Defendant’s motion to strike portions of the complaint relates
to words, phrases, whole paragraphs, and parts of paragraphs. No-
where in the record are these segregated nor are they delineated in the
complaint itself. Assignment of error No. 3 is equivalent to an assign-
ment relating to a motion to strike which the court characterized as
“broadside” in Harris v. Light Co., 243 N.C. 438, 90 S.E. 2d 694. It
was to review the ruling of the trial judge in denying defendant’s
motion to strike in its entirety that this court allowed certiorari there-
by granting defendant the right to an immediate appeal from the
order of Judge McLaughlin. However, in perfecting this appeal, so far
as it pertains to the ruling on the motion to strike, the defendant has
totally disregarded Rules 19(3) and 21 of the Rules of Practice of the
Supreme Court which apply to all appeals whether they come to this
Court by writ or in regular order. Products Corporation v. Chestnutt,
252 N.C. 269, 113 S.E. 2d 587. See Nuchols v. McFarland, 249 N.C. 125,
105 S.E. 2d 294. In order to review his Honor’s ruling on the motion
to strike it would be necessary for this Court to perform a mapping
operation before undertaking a “voyage of discovery” through the
record. We will do neither. Pratt v. Bishop, 257 N.C. 486, 126 S.E. 2d
597. However, we assume that the motion to strike was not made be-
cause defendant apprehended any prejudice from the challenged al-
legations in any hearing before the judge.

Assignment of error No. 7 is to “the failure of the Court to find
facts to the effect that the plaintiff has not sufficient means wherein to
subsist during the prosecution of the suit as the basis for the award
of alimony pendente lite under G.S. 50-15.” It is not necessary to de-
cide whether this assignment challenges the award to the wife because
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assignment of error No. 9 to the entry of the order allowing plaintiff
temporary alimony raises the question whether the facts found are
sufficient to support the order. Clark v. Freight Carriers, 247 N.C. 705,
102 S.E. 2d 252; 1 Strong, N. C. Index, Appeal & Error § 21.

The judge found these facts: On August 12, 1962 the defendant
“willfully and wrongfully abandoned and deserted the plaintiff and
has willfully failed and refused to provide adequate support for plain-
tiff and the children in keeping with his financial ability and station in
life and before, at and since said time has offered such indignities to
the person of the plaintiff as to make her condition intolerable and her
life miserable as set out in detail in her complaint and amendments
thereto and in her other affidavits filed herein, and the Court further
finds as a fact and conclusion of law that the resumption of the marital
relationship on July 15, 1962 voids (the) deed of separation executed
prior thereto on June 8, 1962.” He further found that plaintiff is with-
out the necessary funds with which to prosecute her action.

Prior to 1961 when the statute was amended, for a wife to obtain
temporary alimony under G.S. 50-13, the requirement of the statute
was that she set forth in her complaint facts which would entitle her
to the relief demanded, which facts “shall be found by the judge to be
true. . . .” This Court consistently held that when an award of tempo-
rary alimony was made under G.8. 50-15 the statute required the judge
to find the essential and issuable facts and set them out in detail so
that, upon appeal, the court could determine from the facts whether
the judge’s conclusion that the wife had a right to alimony was legally
correct. Laseley v. Easeley, 173 N.C. 530, 92 S.E. 333; Moody v.
Moody, 118 N.C. 926, 23 3.E. 933; Griffith v. Grifith, 89 N.C. 113. The
court frequently pointed out the difference between G.S. 50-15 and G.S.
50-16 which contains no requirement that the judge make specific find-
ings with reference to the facts upon which he bases his order for
temporary alimony except when the adultery of the wife is pleaded in
bar. Caudle v. Caudle, 206 N.C. 484, 174 S.E. 304; McManus v. Mc-
Manus, 191 N.C. 740, 133 S.E. 9; Price v. Price, 188 N.C. 640, 125 S.E.
264.

As amended by Chapter 80 of the Session Laws of 1961, G.S. 50-15
now provides that it shall be lawful for the judge to order the husband
to pay alimony if the facts set forth in her complaint “shall probably
entitle her to the relief demanded.” Apparently, the purpose of this
amendment was to eliminate the distinction between G.S. 50-15 and
G.S. 50-16 insofar as finding the facts with reference to the truth of
the allegations of the complaint is concerned. It removed from G.S.
50-15 the requirement that the judge make specific findings that the
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facts set forth in the complaint are true and entitle plaintiff to the
ultimate relief demanded thercin as a condition precedent to an award
pendente lite. It iz noted, however, that the amendment does not dis-
pense with the requirement that the judge hear the evidence of both
parties and determine in his sound legal discretion whether movant is
entitled to the relief sought. Parker v. Parker, post, 176.

The 1961 amendment did not materially change the wording of G.S.
50-15 with reference to the wife’s need for temporary alimony as a re-
quirement for an asward. After she has satisfied the judge of her right
to alimony under the first portion of the statute, it formerly provided
that if “it appears to the judge of such court, either in or out of term,
by the affidavit of the complainant, or other proof, that she has not
sufficient means whereon to subsist during the prosecution of the suit,
and to defray the necessary and proper expenscs thereof, the judge may
order the husband to pay her such alimony during the pendency of
the suit as appears to him just and proper. . . .” (Italies ours). The
only change which the 1961 amendment made in that portion of the
statute quoted above was to substitute for the italicized words the fol-
lowing: “it shall be lawful for the judge to. . . .” Thus, there is, and
has been, no requirement in G.S. 50-15 that the judge shall find specific
facts with reference to the wife's finaneial condition.

When the judge, after hearing the evidence upon a motion for
temporary alimony in an action instituted under G.S. 50-16, either
makes an award of alimony or deeclines to make one, it is presumed
that he found the facts from the evidence presented to him according
to his convietions about the matter and that he resolved the crucial
issucs in favor of the party who prevailed on the motion. Deal v. Deal,
259 N.C. 489, 131 S.E. 2d 24; Byerly v. Byerly, 194 N.C. 532, 140
S.E. 158. This presumption now applies in all respects to an award
under G.S. 50-15.

When the trial judge allows alimony under this section, and there
18 evidence sufficient to sustain his action, it is presumed (1) that he
found the facts and resolved them in the wife’s favor and (2) that it
appeared to him that the wife lacked sufficient means on which to sub-
sist during the pendency of the suit. The evidence in this case is suffic-
jent to sustain his Honor's order.

Nevertheless, as the court has from time to time emphasized, Price
v. Price, supra, Holloway v. Holloway, 214 N.C, 662, 200 S.E. 436,
where the facts are in dispute, the better practice is for the judge to
make specific findings on all material points. Ordinarily the attorney
for the prevailing party prepares the judgment. As this case demon-
strates, good technique would require that he incorporate findings as to all
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the material facts upon which the judgment is based. Facts found by
the judge are binding upon this court if they are supported by any
competent evidence notwithstanding the fact that the appellant has
offered evidence to the contrary. Mercer v. Mercer, 253 N.C. 164, 116
S.E. 2d 443; Briggs v. Briggs, 234 N.C. 450, 67 S.E. 2d 349. Assign-
ments of error 7 and 9 are overruled.

Assignment of error No. 6 presents this question: Is the award of
$500.00 a month for the support of each child excessive as a matter
of law under the evidence and findings of this case? The evidence of
the plaintiff tends to show that prior to their separation the parties
had enjoyed a very high standard of living, one in keeping with de-
fendant’s income. They belonged to the Country Club. In addition to
a home on Country Club Drive in Concord, the defendant owned a
farm. The children were brought up to love horses, to ride and to show
them. The defendant is, by profession, a pathologist. He receives a
percentage of the net operating income from the Cabarrus Memorial
Hospital. The judge found that he has a gross annual income of at
least $76,120.53. The plaintiff maintained that his annual net income
is in excess of $40,000.00. In an affidavit offered at evidence at the
hearing, defendant averred that in 1962 he had an “expendable income”
after taxes of $30,385.65. In 1961 he declared it to be $38,369.70.

By affidavit, the plaintiff asserted that in order to live in the manner
to which she and the two children, now aged fifteen and ten respec-
tively, had become accustomed before the separation, she must re-
ceive at least $1,500.00 a month. Her itemization of expenses corrobo-
rated this figure. The judge found the facts to be as set forth in
plaintiff’s affidavit and ordered the defendant to pay this amount.
Inter alia, the rent on the home the plaintiff and the two children oc-
cupy is $200.00 a month; one of the children is being treated by an
orthodontist; and they still have their two horses—a luxury or ad-
vantage which their father had initiated.

The primary obligation for support of a minor child rests upon the
father. Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Lee v.
Coffield, 245 N.C. 570, 96 S.E. 2d 726. While a husband and wife can
bind themselves by a separation agreement ‘“‘they cannot thus with-
draw children of the marriage from the protective custody of the
court,” Fuchs v. Fuchs, 260 N.C. 635, ...... S.E. 2d .. ; Story v. Story,
2921 N.C. 114, 19 S.E. 2d 136, or deprive a minor child of support in ac-
cordance with the standards established by law. The concensus of the
myriad decisions on the subject is that the measure of the father’s
obligation is the child's needs in relation to the father’s station in life,
his pecuniary resources, and his earning ability honestly exercised.
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Coggins v. Coggins, 260 N.C. 765, 133 S.E. 2d 700; Bishop v. Bishop, 245
N.C. 573, 96 S.E. 2d 721; De Brauwere v. De Brauwere, 203 N.Y. 460, 96
N.E. 722, 38 L.R.A. (N.S.) 508; 39 Am. Jur., Parent and Child § 36; 67
C.J.S,, Parent and Child § 15. The following statement from 3 Lee, North
Carolina Family Law § 229 is pertinent:

‘

‘.. .. It is frequently said that the parent must supply his
minor children with necessaries, but the word ‘necessaries’ is a
relative and elastic term. Necessaries are not limited to those
things which are absolutely necessary to sustain life, but extend
to articles which are suitable in view of the rank, position, fortune,
earning capacity and mode of living of the parent. Articles that
might be a luxury to one person may very well be a necessary to
another. The customs and fashions of the time as to articles in
general use may be a factor to be considered. Many articles which
at one time were commonly regarded as luxuries for the few have
at a later time become reasonable necessaries for the many. The
standard of living has been constantly improving. The law re-
quires the parent to do no more than the best he can do to support
his child in the manner suitable to his station and circumstances.”

Whatever may have been the rule at common law, a father’s duty of
support today does not end with the furnishing of mere necessities if he
is able to afford more. In addition to the actual needs of the child, a
father has a legal duty to give his children those advantages which are
reasonable considering his financial condition and his position in so-
ciety.

In Hecht v. Hecht, 189 Pa. Super., 276, 283, 150 A. 2d 139, 143,
Woodside, J., observed:

“Children of wealthy parents are entitled to the educational
advantages of travel, private lessons in musie, drama, swimming,
horseback riding, and other activities in which they show interest
and ability. . . . It is possible that a child with nothing more
than a house to shelter him, a coat to keep him warm and sufficient
food to keep him healthy will be happier and more successful
than a child who has all the ‘advantages,” but most parents strive
and sacrifice to give their children ‘advantages’ which cost money.

. Much of the special education and training which will be of
value to people throughout life must be given them when they are
young, or be forever lost to them.”

What amount is reasonable for a child’s support is to be determined
with reference to the special circumstances of the particular parties.
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Things which might properly be deemed necessaries by the family of a
man of large income would not be so regarded in the family of a man
whose earnings were small and who had not been able to accumulate
any savings. Coggins v. Coggins, supra. In determining that amount
which is reasonable, the trial judge has a wide discretion with which
this court will not interfere in the absence of a manifest abuse. Harris
v. Harris, 258 N.C. 121, 128 S.E. 2d 123; Wright v. Wright, 216 N.C.
693, 6 S.E. 2d 555.

It is never the purpose of a support order to divide the father’s
wealth or to distribute his estate. Furthermore, even though the father
be a man of great wealth, an excessive award which would encourage
extravagant expenditures either by the child or in his behalf would not
be in his best interest.

As the court pointed out in Libby v. Arnold, 161 N.Y.S. 2d 798, 803:

“‘Additional advantages’ do not justify providing luxuries or
fantastic notions of style adapted to a tempo of living not normal
for the stable, conservative, natural upbringing of a child accord-
ing to the comfort, dignity and manner in which the father over
the years has been accustomed to live. ‘Additional advantages’ do
not mean that even where a father has unlimited means, extrav-
agant demands must be created for the child. The Court may, in
its discretion and judgment, on the facts adduced, after as com-
plete a disclosure as is reasonably and realistically available of
the essential elements that reveal true insight into the father’s
income, means and station in life, evaluate and determine the fair
measure of support to be ordered.”

There is nothing in this record to indicate that Judge MecLaughlin did
not evaluate and determine “the fair measure of support” when he fixed
the allowances in this order.

We have not overlooked the fact that the allowances are more than
double the amount which the parties agreed upon in the deed of sepa-
ration. When a wife petitions the judge to increase the amount which
the Court itself has previously fixed for the support of minor children,
she assumes the burden of showing that circumstances have changed
between the time of the order and the time of the hearing upon the
petition for the inerease. In such case, she must show either that the
need of the children or the cost of their support has increased, or that
the ability of the father to pay has increased if the amount originally
fixed was inadequate because of the father's inability to pay more.
However, prior to the entry of the order appealed from in this case,
the defendant’s support payvments for the children had been made pur-
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suant to the terms of a deed of separation which was in no way binding
on the court insofar as it applied to the children. Therefore, plaintiff’s
only burden was to show the amount reasonably required for the sup-
port of the children at the time of the hearing. The amount which the
parties fixed on June 8, 1962 was merely evidence for the judge to con-
sider, along with all the other evidence in the case, in determining a
reasonable amount for support of the children.

In Fuchs v. Fuchs, supra, this Court held that in the absence of evi-
dence to the contrary, there is a presumption that the amount mutually
agreed upon in a8 deed of separation is just and reasonable and that a
judge is not warranted in ordering an inecrease in the absence of any
evidence of the need of such increase. Obviously an award for chil-
dren’s support should never be based solely on the ability of a wealthy
father to pay. Such action would disregard both the rights of the
father and the welfare of the children. Here, however, there is evidence
that the amount agreed upon in the deed of separation was inadequate,
iconsidering the income of the defendant, the mode of life to which he
had accustomed the children prior to the separation, and the station in
life of the parties. In view of all the circumstances disclosed by the
evidence in this case we cannot say that Judge MeLaughlin abused his
judicial diseretion in fixing the amount he did for the support of the
defendant's children. There is no contention that the allowance for the
plaintiff herself is excessive. Assignment of error No. 6 is overruled.

The order of the court below is

Affirmed.

LAURA TAYLOR HONEYCUTT, BY HER NEXT FRIEND, A, A. HONEYCUTT,
PraixTirr v. JERRY WAYNE STRUBE axp RALPH NEIL STRUBE,
DEFENDANTS.

AND
A. A. HONEYCUTT, Praixtirr v. JERRY WAYNE STRUBE axp RALPH
NEIL STRUBE, DEFENDANTS.

(Filed 17 January 1964.)

1. Automobiles § 38—

FEvidence disclosing that the attention of the witness was attraeted to a
car with a loud mufiler which passed her home a quarter of a mile from
the scene of the collision, that no other car with a loud muffler passed her
home that morning, and that the collision occurred shortly thereafter, with
evidence tending to identify the car she saw with that driven by defen-
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dant, is held to render competent her testimony from her observation of
the car as to its speed.

2. Automobiles § 41b— Evidence of excessive speed constituting prox-
imate cause of injury held sufficient to take the issue to the jury.
The accident in suit occurred immediately north of a one-way bridge on
a two-lane highway, between a car driven south by plaintiff and a car
driven north by defendant. Opinion testimony as to the speed of defen-
dant’s car immediately prior to the collision together with testimony as
to the physical facts at the scene immediately after the collision, held
sufficient to show that defendant was operating his car at an excessive
and unlawful speed and that notwithstanding he saw, or by the exercise
iof due care should have seen, plaintiff’s car in motion or standing on the
north side of the bridge, defendant did not bring his car under control but
continued across the bridge at such unlawful speed until the moment of
collision, and that such negligence was a proximate cause of the collision.

8. Negligence § 21—
The burden is upon defendant to prove contributory negligence.

4. Automobiles § 44—

Where the physical facts at the scene of the collision permit inferences
that immediately before the impact plaintiff’s car was on its right side of
the highway and also that it was to ithe left of its center of the highway,
there being no eyewitness to the collision, the position of plaintiff's car
immediately prior to the collision rests in mere surmise, and the evidence
is insutlicient to be submitted Ito the jury on the contention that plaintiff
was guilty of contributory negligence in failing to keep her car on the
right side of the highway, and therefore any error in the court’s instruc-
tion upon the issue of contributory negligence is harmless upon defen-
dant’s appeal.

ApreAL by defendants from Olive, Emergency Judge, February 1963
Civil Session of CABARRUS.

These civil actions, consolidated for trial, grow out of a collision
that occurred September 6, 1960, about 11:00 a.m., between a 1950
Chevrolet (Honeycutt car) and a 1956 Ford (Strube car). The Honey-
cutt car was owned by A. A. Honeycutt and was being operated by
his wife, Laura Taylor Honeycutt. The Strube car was owned by Ralph
(Neil) Strube and was being operated by his minor son, Jerry (Wayne)
Strube.

The pleadings establish the following facts: The collision occurred
m Cabarrus County, North Carolina, on a paved two-lane highway
known as Roberta Mill Road, which extends between the Roberta Mill
community (Roberta) and Concord. This highway, at the place where
the collision occurred, runs generally north-south. The Honeycutt car
was proceeding in a southerly direction approaching (from the direc-
tion of Concord) the bridge (approximately sixteen feet wide) across
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Meadow Branch. The Strube car, proceeding in a northerly direction
toward Concord, crossed the Meadow Branch bridge and collided with
the Honeycutt car at a point north of the bridge. At each end of the
bridge, and some distance therefrom, the State of North Carolina had
erected a sign bearing she legend, “One Lane Bridge”’; and one of these
signs was visible to drivers approaching the bridge from each direc-
tion, In approaching the bridge from the south, ‘“there is a curve to the
right and then a downgrade for several hundred feet . . . before reach-
ing the bridge.”

Mrs. Honeycutt’'s action is to recover damages for serious and
permanent injuries she sustained as a result of said collision. Her hus-
band's action is to recover (1) damages for alleged destruction of the
Honeycutt car and (2) for amounts he paid or is obligated to pay for
expenses (hospital, medical, nursing, drugs, special equipment) neces-
sarily incurred by him in connection with the care and treatment of his
wife.

The complaints contain identical allegations as to the alleged action-
able negligence of defendants. Each plaintiff alleged the collision and
resulting injuries and damages were proximately caused by the negli-
gence of defendants in that Jerry Strube, in approaching and crossing
the bridge and in colliding with the Honeycutt car, operated the
Strube ecar (1) at excessive and unlawiul speed; (2) failed to keep a
proper lookout; (3) failed to keep his car under proper control; (4)
failed to drive on his right half of the highway; and (5) in general,
under existing conditions, operated his car in a reckless and heediess
manner,

In each action, Jerry Strube, by his guardian ad litem, Ralph Strube,
and Ralph Strube, individually, filed joint answens. They denied all
allegations as to the alleged actionable negligence of Jerry Strube. Con-
ditionally, they pleaded contributory negligence, alleging as a basis
for such plea that the collision was proximately caused by the negli-
gence of Mrs, Honeycutt in that (1) she failed to drive her car on her
right half of the highway, (2) failed to keep a proper lookout and (3)
failed to keep her ear under proper control.

Counterclaims alleged by defendants are not now involved. A settle-
ment thereof was made, without the consent or approval of plaintiffs,
by and between plaintiff's liability insurance carrier and defendants
“without prejudice to the rights of the plaintiffs to proceed with the
prosecution of their respective causes of action against the defendants
to final adjudication.”

The cases came on for trial on issues relating solely to plaintiffs’
causes of action.
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It was admitted that Ralph Strube is lable for damages caused by
the actionable negligence, if any, of Jerry Strube.

The only evidence was that offered by plaintiffs. Pertinent portions
thereof will be set forth in the opinion,

The issues submitted and the jury’s answers are as follows: “1. Was
the plaintiff, Laura Taylor Honeycutt, injured by the negligence of
the defendants as alleged in the complaint? ANSWER: Yes. 2. If so,
did the plaintiff by her own negligence contribute to her injuries as
alleged in the answer? ANSWER: No. 8. What amount, if any, is
the plaintiff, Laura Taylor Honeycutt, entitled to recover of the de-
fendants on account of said injuries? ANSWER: $25,000.00. 4. What
amount, if any, is the plaintiff, A. A. Honeycutt, entitled to recover of
the defendants a. For property damage? ANSWER: $250.00. b. For
medical expenses? ANSWER: $9,000.00.”

A (consolidated) judgment for plaintiffs, in accord with the verdict,
was entered. Defendants excepted and appealed.

Craighill, Rendleman & Clarkson; Hartsell, Hartsell & Mills and
John R. Ingle for plaintiff appellees.
Williams, Willeford & Boger for defendant appellants.

Bosritt, J. The occupants of the Honeycutt car were Mrs. Honey-
cutt and a little boy (aged fifteen months) whom she was keeping.
Since the collision, as a result of the brain injury she received, Mrs.
Honeycutt has been and is now unconscious, unable in any respect to
take care of herself. She is fed artificially. Artificial means are re-
quired for the functioning of her kidnevs and bowels. Constant nursing
has been and is required. In the opinion of the physician who has
treated her from the day she was injured, “the prognosis is completely
hopeless as far as ever recovering any consciousness or ever becoming
aware of her surroundings. . . . she has complete, total disability as a
result of the wounds which I saw that she had on the 6th day of Sep-
tember, 1960.”

The foregoing explains (1) why Mrs. Honeycutt was not and
could not be a witness and (2) why this action is being prosecuted in
her behalf by a next friend. It is noted that defendants do not assign
error in respect of the amount of damages awarded in either case.

Defendants assign as error (1) the denial of their motions for judg-
ments of involuntary nonsuit, (2) the admission of certain testimony
as to the speed of the Strube car, and (3) the failure of the court to
apply the law to the facts in the instructions given the jury with

reference to the contributory negligence issue.
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No person who saw the collision testified. The evidence indicates
there was no eye witness other than the occupants of the two cars.

There was evidence tending to show the following:

The Reverend Howard Taylor lives on the Roberta Mill Road ap-
proximately one mile south of the Mcadow Branch bridge. On Sep-
tember 6, 1960, about 11:00 a.m., the Strube car, a 1956 dark blue
Ford, headed toward Concord, approached and passed the Taylor
home, attracting attention by the noize of its “loud mufflers.”

Mprs. Nancy Easley lives on the Roberta Mill Road, “approximately
middleways” between the home of the Reverend Howard Taylor and
the Meadow Branch bridge. Mrs. Easley’s testimony includes a state-
ment that she lived “a little under a quarter of a mile from the Mea-
dow Branch bridge.” Approaching the bridge from the south, Mis,
Easley’s home i3 on the left side of the road. Her attention was at-
tracted by the roar of the motor of “a 55 or '56 model dark blue
TFord” which, in her opinion, approached and passed her house at a
speed of “(a)round eighty miles an hour.” Mrs, Easley testified it
passed her house “approximately betwveen quarter to eleven and
eleven o'clock” on the morning of September 6, 1960. No other car
with a loud muffler passed her home that morning,

Mrs. Rachel Crisco lives on the Roberta Mill Road “at least 300
feet’ south of Meadow Branch bridge, “on the left going towards Con-
cord.” A “few seconds” beforc the collision, a car, headed toward Con-
cord, “whizzed by” Mrs. Crisco’s home, attracting her attention by the
loud and unusual “noise” and “racket” it was making. “Right after”
the car passed, Mrs, Crizeo heard “the erash.” She testified: “It sound-
ed like it was just tearing it all to picees.” Mrs. Crisco went to the
road. From there she saw “the baby” standing “on the cdge of the
bridge.” 3he did not go to the scene of the collision until after an am-
bulance had taken Mys, Honeyeutt to the hospital,

Mr. and Mrs, Willlam Taylor saw and identified the Strube car
while standing in thie front yard of the Reverend Howard Taylor. They
had stopped while on their wayv from Roberta to Concord and were
getting into their car when the Strube car passed. Resuming their trip,
they arrived at tlie scene of collision “about two minutes” after the
Strube car had passed the Taylor home. Meanwhile, the collision had
occurred. Upon arrival at the scene, onc Jerry Cochrane “was picking
up the baby about middle way of the hridge.” Jerry Cochrane handed
the babyv to Mrs. Taylor.

In addition to the foregoing, evidence (set forth below) descriptive
of the contour of the highway south of the Meadow Branch bridge and
of the consequences of the impact bears upon whether the Strube car
was being operated at excessive and unlawful speed.
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It seems appropriate now to consider defendants’ assignment of
error based on their exception to the admission over their objection
of the opinion evidence of Mrs. Easley ag to the speed of the “ '55 or
'56 model dark blue Ford,” with loud mufflers, that passed her home
headed toward Concord about 11:00 a.m. on September 6, 1960.

Defendants contend the opinion testimony of Mrs. Easley was inad-
missible on account of “remoteness, lack of observation, failure of
identity, and lack of foundation.”

“It is a general rule of law, adopted in this State, that any person of
ondinary intelligence, who has had an opportunity for observation, is
competent to testify as to the rate of speed of a moving object, such as
an automobile.” Lookabill v. Regan, 247 N.C. 199, 201, 100 S.E. 2d
521, and cases cited; Hicks v. Love, 201 N.C. 773, 161 S8.E. 394,

There was plenary evidence that the dark blue Ford ('35 or ’586),
the subject of Mrs. Easley’s testimony, was the Strube car. There was
ample foundation for her opinion in that, her attention having been at-
tracted by the roar of the motor, she ohserved the Strube car as it
approached, as it passed and as it moved on toward the Crisco home
and the Meadow Branch bridge. As to remoteness, we think the evi-
dence affords a sufficient basis for a finding that there was no appreci-
able interval between the time the Strube car passed from Mrs. Eas-
ley’s vision until the collision. The approach of the Strube car at-
tracted the attention of Mrs. Crisco in the same manner it had at-
tracted Mprs, Easley’'s attention and ‘“(r)ight after” it passed Mrs.
Crisco’s home the crash was heard. Too, when the Taylors arrived at
the scene of collision, “about two minutes” after they saw the Strube
car pass the home of the Reverend Howard Taylor, sufficient time had
elapsed for Jerry Cochrane to get to the bridge and pick up the baby.

In our view, the opinion testimony of Mrs. Easley was not inadmis-
sible on account of remoteness or otherwise. Defendants’ contentions
bear on the weight rather than the competency of this testimony. De-
cisions supporting the view that Mrs, Easley’s opinion testimony was
not inadmissible on the ground of remoteness include the following:
S. v. Leonard, 195 N.C. 242, 251, 141 8.E. 736; S. v. Peterson, 212 N.C.
758,194 S.E. 498; Wilson v. Camp, 249 N.C. 754, 107 S.E. 2d 743; Ad-
kins v. Dills, 260 N.C. 206, 132 8.E. 2d 324. The only case cited by de-
fendants is Coruwm v. Comer, 256 N.C. 252, 123 S.E. 2d 473. Suffice to
say, the law as stated therein is in accord with present decision but
the facts are quite different.

All testimony concerning the Honeycutt ecar relates to physical
facts observed after the collision. Plaintiffs’ allegations that the Honey-
cutt car was brought “to a stop, or substantially to a stop,” prior to
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collision, wag denied by defendants. There is no evidence, unless infer-
ences from physical facts, bearing upon whether the Honeycutt car
was stopped or in motion when the collision occurred.

There was testimony tending to show the following:

In approaching Meadow Branch bridge from Concord, there is “a
slight curve” and then “for several hundred feet” the road is straight.

In approaching the bridge from Roberta, there is “a pretty sharp
curve” to the right. Before you get to this curve, a sign gives warning
that you are approaching a one-way bridge. From the apex of this
curve to the bridge, the road is straight for 250 feet. You can see the
bridge “approximately 250 to 300 feet before you get to it.” Generally,
from Roberta to the bridge “the road is up and down right smart, right
smart unlevel.”

The road was dry. The weather was clear. The maximum speed limit
was 55 miles per hour. The width of the paved portion of the road
was gixteen feet and ten inches. The width of the bridge was seventeen
feet. The center of the road was not marked “right at the bridge.” The
pavement “had been put down in two sections” and you eould “pretty
generally tell from looking at the pavement where the center was’—
“the breaking point was about the center of the road.” There was no
evidence as to the length of the bridge.

With reference to conditions existing at the scene after the collision,
there was evidence tending to show the following:

Both cars were north (on the Concord side) of the bridge. The pa-
trolman testified “(t) he skid marks and debris were approximately 15
feet from the end of the bridge.” The Honeyecutt car was on the right
side of the road going toward Roberta. The front wheels were near or
“Just off” the edge of the pavement. The rear of the Homeycutt car
“was near the center of the road.” Aceording to one witness, the Honey-
cutt car “was facing the woods.” Another testified the Honeycutt car
was “pointed towards the banister of the bridge.” One witness testi-
fied the Honeycutt car was “about two foot from the corner of the
bridge.”

The right door of the Honeycutt (two-door) car was open. The left
door was closed. The baby was on the bridge. Mrs. Honeycutt was on
the left side of the road going toward Roberta. She was “laying across
a barbed wire fence” with her head “against that post in the grass,”
near the northeast corner of the bridge, approximately 21 feet from the
Honeyeutt ear. The motor from the Honeycutt car, which weighed 200-
300 pounds, and the battery (“busted all to pieces”) were to the right
of the road going toward Roberta, down the bank and near the branch,
some 25-45 feet from the Honeyecutt car.

44
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The Strube car was headed at an angle into a diteh and bank “off
to the right hand side of the road” going toward Concord. The rear of
it was toward the road. It was 160 feet or more north of the Honeycutt
car. A witness testified he went to the Strube car and that Jerry
Strube, the only person he saw there, told him “he couldn’t lift his leg.”

The Honeycutt car blocked the right side of the road going toward
Roberta. The greater part of the debris was on that side of the road.
The right side going toward Concord was not blocked, Traffic could
move on the paved portion thereof.

The front portions of both cars were damaged. The more extensive
damage was to the right front of the Honeycutt car and to the left
front of the Strube car. Apparently, the Strube car struck the Honey-
cutt car with such force as to cause it to spin around and make nearly
a complete circle, There was much evidence concerning the circular
shape of certain lateral tire or skid marks. There was evidence a por-
tion of such marks extended a short distance to the left of the center
of the road going toward Roberta. As described by the investigating
patrolman, “the circular skid marks” were “in a counter-clockwise
motion as you are looking towards the bridge from the Concord side.
. . . As to the center of the highway, the skid marks ranged from the
right side of the road over . . . just a little bit across the center . . .
of the road and back.”

Further statement of the evidence is unnecessary. It is noted that
neither Jerry Strube nor Jerry Cochrane testified. The evidence does
not disclose how and when Jerry Cochrane arrived at the scene of
collision,

When considered in the light most favorable to plaintiffs, the evi-
dence was sufficient to support findings that Jerry Strube, when ap-
proaching Meadow Branch bridge, was operating the Strube car at
excessive and unlawful speed; that notwithstanding he saw or by the
exercise of due care should have geen the Honeyeutt car in motion or
standing still on the north side of the bridge he did not bring the
Strube car under control but continued across the bridge at such
speed until the moment of collision; and that such negligence of Jerry
Strube was a proximate cause of the collision and resulting injuries
and damage. Hence, defendants’ motions for judgment of nonsuit were
properly denied.

Even so, defendants contend a new trial should be awarded for error
in the charge in respect of the contributory negligence issue.

The burden was on defendants to prove their allegations in respect
of contributory negligence. No person testified who observed (or
should have observed) the Honeycutt car prior to the collision. There
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is no evidence as to Mrs. Honeyecutt's alleged failure to keep a proper
lookout or her alleged failure to keep her car under proper control.
The question is whether there is evidence that she operated her car on
her left half of the highway in violation of G.S. 20-146 (b) and G.8. 20-
148 and whether such negligence was a proximate cause of the collision.

There is no evidence as to the positions of the cars as they approach-
ed the scene of colliston. Was the Strube car in the act of turning from
its left to its right side of the highway when the collision occurred?
There is no evidence this occurred. On the other hand, the evidence is
not nconsistent with such oceurrence.

Plaintiffs attempt to draw conclusions from physieal facts observable
after the collision as to the positions of the cars at the moment of col-
lision. While there is evidence as to physical facts consistent with
theories favorable to plaintiffs and other theories favorable to defen-
dants as to the positions of the cars at the moment of collision, where
the cars were as they approached the scene of collision and when the
collision occurred remains the subject of theory, conjecture and sur-
mise,

Under well settled legal principles stated in Boyd v. Harper, 250
N.C. 334, 339, 108 S.E. 2d 598, and in cases cited therein, the evidence
was insufficient to justify the submission of the contributory negligence
issue. In this connection, see Parker v. Flythe, 256 N.C. 548, 124 S.E.
2d 530. Henee, error, if any, in respect of the court’s instructions bear-
ing upon the contributory negligence issue is harmless. Bruce v. Flying
Service, 234 N.C. 79, 66 S.E. 2d 312.

No error.

RALPH WILLIAMS HARDIN v. THE AMERICAN MUTUAL FIRE INSUR-
ANCE COMPANY.

(Filed 17 January 1964.)

1, Pleadings § 12—
Whether allegations set forth as the basis for a plea in bar to plain-
tiff’s entire cause of action are sufficient for that purpose may be tested
by demurrer. G.S. 1-141,

2, Appeal and Error § 3—

A judgment sustaining plaintiff’s demurrer to defendant’s plea in bar
affects a substantial right of defendant and is appealable, G.S. 1-277, Rule
iof Practice in the Supreme Court No. 4 being applicable only when the
demurrer is overruled.
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8. Insurance § 3—

Where the language of a policy is plain and unambiguous it must be
given its plain and commonly accepted meaning, and there is no room
for construction.

4. Insurance § 47.1—

The fact that the carrier of liability insurance on the other vehicle in-
volved in the collision becomes insolvent subsequent to 'the collision does
not constitute such other vehicle an uninsured vehicle within the meaning
of a persomal injury policy protecting insured against damages inflicted
as the result of the negligent operation of an uninsured vehicle. G.S. 20-
279.21.,

AprraL by defendant from Gambill, J., April 1963 Civil Session of
Davibsox,

Civil action upon an automobile liability policy of insurance heard
upon a demurrer to defendant’s Third Further Answer and Defense
alleged in its answer as a complete bar to any liability in this action.

From a judgment sustaining the demurrer, defendant appeals.

Walser & Brinkley by Walter F. Brinkley for defendant appellant.
Charles F. Lambeth, Jr., for plaintiff appellee.

Parxer, J. Plaintiff commenced this action by the issuance of sum-
mons on 4 January 1963, which was served on defendant on 10 January
1963. In his complaint he alleges in substance:

On 18 November 1961 he was injured while riding as a passenger in
his Ford automobile, which at the time was being driven by Ruby
Blackwell, when his automobile was involved in a collision in the in-
tersection of U. S. Highway 74 and North Carolina Highway 226 in
the town of Shelby, North Carolina, with a Plymouth automobile
which was registered in South Carolina and was being operated by
Ronnie Lee Bradley. Specific acts of negligence on the part of Bradley
are alleged as the proximate cause of the collision and of personal in-
juries sustained by plaintiff in the collision. The particular personal
injuries sustained by plaintiff are alleged in detail.

On or about 11 October 1961 the defendant insurance company had
issued to plaintiff an automobile liability policy No. ACF 43 34 11,
under the terms of which plaintiff was the named insured, which policy
was in effect at the time of the collision, covering the Ford automobile
in which plaintiff was riding. This policy of automobile liabilty insur-
ance has attached to it an endorsement effective 11 October 1961, and
forming a part thereof, entitled “PROTECTION AGAINST UNIN-
SURED MOTORISTS INSURANCE.” A copy of this endorsement is
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attached to the complaint and marked Exhibit A, Its provisions rele-
vant to this appeal are as follows:

“In consideration of the payment of the premium [$2.00] for
this endorsement, the company agrees with the named insured,
subject to the limits of liability, exclusions, conditions and other
terms of this endorsement and to the applicable terms of the
policy:

INSURING AGREEMENTS

“I. DAMAGES FOR BODILY INJURY AND PROPERTY
DAMAGE CAUSED BY UNINSURED AUTOMOBILES: To
pay all sums which the insured or his legal representative shall be
legally entitled to recover as damages from the owner or operator
of an uninsured automobile because of:

“(a) bodily injury, sickness or disease, including death result-
ing therefrom, hereinafter called ‘bodily injury,” sustained by the
imsured;

“(b) [Relates to property damage and is not applicable.]
caused by accident and arising out of the ownership, maintenance
or use of such uninsured automobile.

“II. DEFINITIONS.

“(¢) UNINSURED AUTOMOBILE. The term ‘uninsured au-
tomobile’ means:

“(1) with respect to damages for bodily injury and property
damage an automobile with respect to tire ownership, mainten-
ance or use of which there is, in the amounts specified in the
North Carolina Motor Vehicle Safety and Financial Responsibili-
tv Act, neither (i) in cash or securities on file with the North
Carolina Commissioner of Motor Vehicles nor (ii) a bodily injury
and property damage liability bond or insurance policy, applie-
able to the accident with respect to anv person or organization
legally responsible for the use of such automobile, or * * *7

Ronnie Lee Bradley was an uninsured motorist, and the automobile
he was operating at the time of the collision resulting in injuries to
plaintiff was an uninsured automobile within the meaning of the pro-
visions of the uninsured motorists endorsement made a part of the
policy issued by the defendant insurance company to plaintiff, and
that under the terms of this endorsement plaintiff is entitled to recover
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the sum of $5,000 as the insured’s portion of the damages he sustained.
He duly notified defendant of his claim, but it has refused and still re-
fuses to pay it, and the defendant is now indebted to him in the sum
of 85,000 with interest,

Defendant in its answer admits the allegations of the complaint re-
lating to the residence of plaintiff, its existence as an insurance cor-
poration, and the ownership of the automobiles, but it denies that
plaintiff was injured by the negligence of Ronnie Lee Bradley. De-
fendant further admits that it issued to plaintiff the automobile lia-
bility insurance policy described in the complaint, with an endorse-
ment attached thereto and made a pavt thereof, as set forth in plain-
tiff's exhibit attached to the complaint, providing protection against
uninsured motorists, and that said policy with its endorsement was in
effect on 18 November 1961, but it denies that the automobile operated
by Ronnie Lee Bradley was an uninsured automobile within the pro-
visions of the endorsement attached to its policy. It further admits re-
ceipt of notice of claim from plaintiff and its denial of any liability.

For a First Further Answer and Defense, it pleads contributory neg-
ligence of plaintiff as a bar to recovery. For a Second Further Answer
and Defense, it pleads its right to have Ronnie Lee Bradley and the
owner of the automobile he was driving at the time of the collision
made defendants in this action.

For & Third Further Answer and Defense, it alleges that at the
time of the collision in which plaintiff was injured, a policy of auto-
mobile liability insurance insuring Ronnie Lee Bradley against lia-
bility for damages caused by the negligent operation of the automobile
which he was driving at that time had been theretofore issued by the
Guaranty Insurance Exchange. This policy had been issued to Richard
Bradley, the father of Ronnie Lee Bradley, covered the Plymouth auto-
mobile which Ronnie Lee Bradley was operating at the time of the
collision, and was in full force and effect at such time. This policy pro-
vided for the payment of damages in an amount equal to or in excess
of the amount specified in the North Carolina Motor Vehicle Safety
and Financial Responsibility Act and qualified under the provisions
of Paragraph II (e) (1) (i) and (ii) of the Insuring Agreements of
the endomsement forming a part of the automobile liability insurance
policy as set forth in Exhibit A as a “bodily injury and property dam-
age liability bond or insurance policy, applicable to the accident with
respect to any person or organization legally responsible for the use
of such automobile.”

The Guaranty Insurance Exchange became insolvent, and on 29
August 1962 was placed in receivenship in the State of Kansas where its
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principal office was located. It was further placed in receivership in the
State of South Carolina on 4 September 1962. Subsequent to 18 No-
vember 1961 and until the date of its insolvency, the Guaranty In-
surance Exchange engaged in the normal course of its business, in-
cluding the investigation, determination and settlement of claims
against 1t, and the defense of any claims which were determined to be
unfounded. The Guaranty Insurance Exchange investigated the claim
of plaintiff. The plaintiff instituted suit against Ronnie Lee Bradley
and Richard Bradley, and the Guaranty Insurance Exchange employed
counsel to defend this suit.

It is informed and believes that this action is still pending in the
superior court of Davidson County, but that counsel employed by the
Guaranty Insurance Company have withdrawn from the defense, and
that the Guaranty Insurance Exchange is not now in a position to
provide a defense for its insureds or to pay at this time any judgment
which may be recovered against them to the extent provided by the
Motor Vehicle Safety and Financial Responsibility Act of North
Carolina.

There was at the time of the occurrence of the accident upon which
plaintiff's claim is based a bodily injury and property damage liability
insurance policy in cffect on the automobile which collided with the
automobile of the plaintiff, and the subsequent insolvency of the
company which issued this policy does not invoke the coverage of an
uninsured motorists endorsement issued by defendant to plaintiff, and
the defendant pleads the existence of this automobile liability policy
issued by the Guaranty Insurance Exchange covering the automobile
which Ronnie Lee Bradley was driving at the time of the accident as a
complete defense and plea in bar to plaintiff's entire action and to any
liability of the defendant in this action.

Defendant alleges as a Fourth Further Answer and Defense that the
extent of the insolvency of Guaranty Insurance Exchange is unknown
to it, but it is advized and believes it has substantial assets which
are available to creditors, and its affairs are being administered by a
receiver of a court of competent jurisdiction. That even if it should be
held that the endorsement forming a part of the policy of automobile
liability insurance issued by it to plaintiff obligates it to plaintiff in
this action, which it denies, it is impossible to determine its amount of
liability until a determination has been made of assets of Guaranty
Insurance Exchange available for claims of plaintiff in this action.
Plaintiff has not recovered a judgment against Ronnic Lee Bradley or
Richard Bradley and has not pursued his claim against Guaranty In-
surance Exchange. Its liability would not accrue, if there is any, until
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plaintiff has exhausted all his remedies against Guaranty Insurance
Exchange, and it has been finally determined that his claim against
this company will not be paid in full by the receiver of Guaranty In-
surance Exchange.

Defendant’s Third Further Answer and Defense is a plea in bar that
extends to plaintiff’s entire cause of action and denies his right to
maintain it, and if established, will destroy his action. Brown v. Cle-
ment Co., 217 N.C. 47, 6 S.E. 2d 842, Whether the allegations therein
contained are sufficient as such a plea in bar can be tested by a de-
murrer. G.S. 1-141; Bumgardner v. Groover, 245 N.C. 17, 95 S.E. 2d
101. The judgment sustaining plaintiff’s demurrer to this plea in bar of
defendant affects a substantial right of the defendant, and the de-
fendant may appeal therefrom. G.S. 1-277; Mercer v. Hilliard, 249
N.C. 725, 107 S.E. 2d 554. As pointed out in the Mercer case, Rule
4 (a), Rules of Practice in the Supreme Court, 254 N.C. 783, 785, when
otherwise applicable, limits the right of immediate appeal only in in-
stances where the demurrer is overruled,

The 1961 General Assembly enacted “an act to amend G.S. 20-
279.21 defining motor vehicle liability insurance policy for financial
responsibility purposes so as to include protection against uninsured
motorists,” This act became effective 1 August 1961. 1961 Session
Laws, Chapter 640. The pant of this act revelant on this appeal is the
new subdivision added to G.S. 20-279.21, which is codified as G.8. 20-
279.21 (b) (8), and reads as follows:

“3. No policy of bodily injury liability insurance, covering lia-
bility arising out of the ownership, maintenance, or use of any
motor vehicle, shall be delivered or issued for delivery in this
State with respect to any motor vehicle registered or principally
garaged in this State unless coverage is provided therein or sup-
plemental thereto, in limits for bodily injury or death set forth in
Subsection (¢) of paragraph 20-279.5, under provisions filed with
and approved by the Insurance Commissioner, for the protection
of persons insured thereunder whao are legally entitled to recover
damages from owners or operators of uninsured motor vehicles
and hit-and-run motor vehicles because of bodily injury, sickness
or diseage, including death, resulting therefrom. Such provisions
shall include coverage for the protection of persons insured there-
under who are legally entitled to recover damages from owners or
operators of uninsured motor vehicles because of injury to or de-
struction of the property of such insured, with a limit in the ag-
gregate for all insureds in any one accident of five thousand dol-
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lars ($5,000.00) and subject, for each insured, to an exclusion of
the first one hundred dollars ($100.00) of such damages. The cov-
erage required under this Section shall not be applicable where any
insured named in the policy shall reject the coverage.”

Pursuant to this amendment to our Motor Vehicle Safety and Fi-
nancial Responsibility Aet, the motor vehicle liability policy issued by
defendant to plaintiff on or about 11 October 1961 has an endorse-
ment forming a part of the policy designated as “PROTECTION
AGAINST UNINSURED MOTORISTS INSURANCE.”

Our Motor Vehicle Safety and Financial Responsibility Act defines
a “motor vehicle liability policy,” G.5. 20-279.21, but it does not de-
fine an uninsured motor vehicle or an uninsured motorist. The endorse-
ment on the motor vehicle liability policy issued by defendant to plain-
tiff clearly defines an “uninsured automobile” as follows:

“The term ‘uninsured automobile’ means:

“(1) with respeet to damages for bodily injury and property
damage an automobile with respect to the ownership, maintenance
or use of which there is, in the amounts specified in the North
Carolina Motor Vehicle Safety and Financial Responsibility Aect,
neither (1) in cash or sccurities on file with the North Carolina
Commissioner of Motor Vehicles nor (11) a bodily injury and prop-
erty damage liability bond or insurance policy, applicable to the
accident with respect to any person or organization legally re-
sponsible for the use of such automobile, or * * *.

It seems clear that any cause of action which plaintiff may have ac-
quired against Ronnie Lee Bradley and his father Richard Bradley,
cither or both, as a result of the collision in question arose at the time
of the collision, to wit, 18 November 1961, and any right which he may
claim against defendant here under the laws of this State and under
the uninsured motorists insurance coverage of the policy in the instant
case must be determined by the facts existing at the time of the eolli-
sion, 18 November 1961. Shearin v. Lloyd, 246 N.C. 363, 98 S.E. 2d
503; Adams v. Mills, 286 U.S. 397, 76 L. Ed. 1184; Federal Insurance
Co. v. Speight, 220 F. Supp. 90; 1 Am. Jur. 2d, Actions, sec. 88. This
statement of law is supported by the provisions of G.8, 20-279.21 (f)
(1), which is a part of the same statute requiring the issuance of unin-
sured motorists coverage as a part of each policy of automobile lia-
bility insurance written in the State of North Carolina subsequent to
1 August 1961, and provides as follows:
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“(f) Every motor vehicle liability policy shall be subject to
the following provisions which need not be contained therein:

“(1) The liability of the insurance carrier with respect to the
insurance required by this article shall become absolute whenever
injury or damage covered by said motor vehicle liability policy
occurs ¥ * *7

Plaintiff contends that the uninsured motorists coverage of the pol-
icy here defines with particularity an uninsured automobile, but it does
not have “a provision to the effect that an uninsured automobile shatll
not include an automobile which has lability coverage by an insur-
ance company at the time of an acecident, which insurance company
subsequently becomes insolvent,” although the endorsement on its
policy excludes from the term “uninsured automobile” a number of
automobiles, for instance, an automobile defined as an “insured auto-
mobile,” an automobile owned by the named insured or by any resident
of the same household, an automobile owned by the United States,
Canada, a state, a political subdivision of any such government or
any agency of the foregoing, that the definition of an “uninsured auto-
mobile” is ambiguous, and consequently construing the endorsement
on the policy liberally in his favor it should be interpreted to mean
that at the time of the collision the Bradley automobile was an “un-
insured automobile.,” Plaintiff's contention is ingenious, but not con-
vineing. The definition of an “uninsured automobile” set forth in the
endorsement on the policy here is plain and unambiguous, there is no
occasion for construction, and the language used must be given its
plain and commonly accepted meaning. Johnson v. Casualty Co., 234
N.C. 25, 65 S.E. 2d 347; 7 Am. Jur. 2d, Automobile Insurance, sec. 2,
p. 294,

For the purposes of the demurrer, accepting the allegations of fact of
defendant’s Third Further Answer and Defense as true, it seems clear
that at the time of the collision here the Bradley automobile was an
“insured automobile” covered by an automobile liability insurance
policy issued by Guaranty Insurance Exchange, which policy at the
time was In full force and effect, providing for the payment of dam-
ages proximately ccaused by its negligent operation by Ronnie Lee
Bradley, in an amount equal to or in excess of the amount specified in
our Motor Vehicle Safety and Financial Responsibility Act. It is
further admitted by the demurrer that plaintiff instituted suit against
Ronnie Lee Bradley and his father Richard Bradley, and that Guar-
anty Insurance Exchange employed counsel to defend this suit.

It is our opinion, and we so hold, that as the demurrer admits that
the Bradley automobile was an “insured automobile” as alleged in the



N.C] FALL TERM, 1963. 75

HARDIN v. INSURANCE Co.

Third Further Answer and Defense at the time of the collision here, it
did not become an “uninsured automobile’” under the language of the
statutes of this State and the defendant’s policy provisions so as to
extend the coverage of the provisions of the endorsement on the policy
here providing “PROTECTION AGAINST UNINSURED MOTOR-
ISTS INSURANCE” to plaintiff for injuries sustained in a collision
on 18 November 1961, by reason of the fact that Guaranty Insurance
Exchange, which did not deny coverage under its policy of automobile
liability insurance covering the negligent operation of the Bradley au-
tomobile, went or was thrown into receivership on 29 August 1962, over
nine months subsequent to the collision in which plantiff was injured,
and if the facts alleged in defendamnt’s Third Further Answer and De-
fense are established, the plea in bar therein is good.

To date, so far as our investigation and the briefs of counsel dis-
close, comparatively few cases involving uninsured motorists have re-
ceived the attention of the courts outside of New York, and these cases
have presented a variety of questions relating to different phases of
such coverage. Annotation 79 A L.R. 2d 1252, “Rights and liabilitics
under ‘uninsured motorists’ coverage.”

We are fortified in the conclusion we have reached here by the fact
that the following cases, which are the only ecases having a substantial-
ly similar factual situation that we have found in our research and in
studyving the briefs of counsel, have reached a similar conelusion as we
have: Uline v. Motor Vehicle Accident Indem. Corp., 213 NY.S. 2d
871 (10 April 1961); Federal Insurance Co. v. Speight, supra (2 Au-
gust 1963 ) ; Fidelity Insurance Co. v. Crosland, County Cowrt for Rich-
land County, South Carolina, which is apparently not reported but is
set forth in the opinion in Federal Insurance Co. v. Speight; and by
what 1z ®aid in 7 Am. Jur. 2d, Automebile Insurance, see. 136, “What
constituted an ‘uninsured’ automobile or motorist.”

The General Assembly in the future may fecl that our Motor Ve-
hicle Rafety and Financial Responsibility Act should be amended so
as to provide coverage under the circumstances of the instant case.
However, if the coverage is to be extended or broadened, it is for the
General Assembly to do 0, and not the courts,

The judgment sustaining the demurrer below is

Reversed.



76 IN THE SUPREME COURT. [261

HOUSING AUTHORITY v. JOHNSON, COMR. OF REVEN UE.

HOUSING AUTHORITY OF THE CITY OF WILMINGTON, NORTH CAR-
OLINA v. W. A, JOHNSON, COMMISSIONER OF REVENUE OF THE STATE OF
NORTH CAROLINA.

(Filed 17 January 1964.)

1. Declaratory Judgment Act § 1; Taxation § 36—
The Commissioner of Revenue cannot be sued pursuant to the provisions
of the Declaratory Judgment Act to determine liability for a tax.

2, Taxation § 36—

The rights granted under G.8. 105-266.1 are in addition to the rights
provided by G.S. 103-267, and a taxpayer may sue to recover sales taxes
paid within ninety days from the denial of its claim for refund of said
taxes notwithstanding more than ninety days may have elapsed since the
payment of the sales tax on specific items purchased, since the limitation
envisions the computation of time from a decision rendered applicable to
a specifiec factual situation in a quasi-judicial hearing.

8. Taxation § 15—

A housing authority is not entitled to a refund of sales taxes paid by it
on purchases made by it, since G.8. 157-26 has no application to sales
taxes but applies to ad valorem taxes, and although a housing authority
is a municipal corporation, it is not a county or unincorporated city or
town which are the only agencies entitled to a refund under G.S. 105-
164.14(c), and since a housing authority is a municipal corporation, it is
not a charitable organization entitled to a refund under G.S. 105-164.14
(b), nor is 42 U.S.C.A,, § 1405(e) applicable.

ArpEAL by defendant from Latham, Special Judge, March Regular
Civil Session 1963 of WAKE.

The plaintiff Housing Authority of the City of Wilmington, North
Carolina, instituted this action to recover sales taxes paid on pur-
chases of supplies between 1 July 1961 and 31 December 1961 in the
sum of $643.46. A claim for refund of said taxes was filed with the de-
fendant Commissioner of Revenue on 8 February 1962, This claim was
denied on 10 April 1962. Within 90 days thereafter the plaintiff began
this action in the Superior Court of Wake County, alleging that the
defendant is subject to suit pursuant to the provisions of G.S. 105-
266.1, for refund of said taxes.

It is alleged that the plaintiff is a housing authority created and ex-
isting under the provisions of the Housing Authorities Law of North
Carolina, and is an independent, nonprofit, charitable corporation with
the powers granted by the aforesaid law; that the plaintiff is entitled
to a refund of the sales taxes involved pursuant to the provisions of
G.S. 105-164.14, and that the plaintiff is entitled to a declaratory judg-
ment if the action cannot be maintained punsuant to the provisions of
G.S. 105-266.1.
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The defendant demurred to the complaint for that, it fails to state
a cause of action; that the plaintiff is not a taxpayer under the pro-
visions of G.S. 105-266.1; and that the court lacked jurisdiction be-
cause the State has not consented to be sued under the Declaratory
Judgment Act, Chapter 1, Article 26, codified as G.3. 1-233, el seq.

Plaintiff was allowed to amend its complaint to allege it was exempt
from sales tax under the provisions of G.S. 157-26 and 42 U.S.C.A.
1405 (e), and alleged that it is entitled to judicial review of the Com-
missioner’s decision denying the refund under G.S. 143-306, et seq. The
defendant again demurred and the demurrer was overruled.

The cause was tried by the judge, jury trial having been waived. The
court found that the plaintiff Housing Authority was not operated for
profit but for the benefit of low-income {amilies; that the tax was paid
as alleged; that a claim for refund was properly filed under G.8. 105-
164.14; that defendant had denied elaim; that plaintiff had properly
brought suit under G.S. 105-266.1; and that the action was instituted
within the time allowed by G.S. 143-309 bccause the defendant did
not serve a written copy of the decision denying the refund on the
plaintiff.

The court below held that the plaintiff is a taxpayer under the pro-
visions of G.S. 105-266.1; that plaintiff is controlled by the Federal
government, and iz not a charitable organization under the provisions
of G.S, 105-164.14 (b); that plaintiff is entitled to recover the taxes
paid; that plaintiff was exempted from the payment of said taxes by
G.S.157-26 and 42 U.S.C.A. 1405 (e); and that it is entitled to recover
under G.S. 105-266.1 or 105-267.

Judgment was entered accordingly. The defendant appeals, assign-
ing error.

Attorney General Bruton; Deputy Attorney General Peyton B. Ab-
bott; Asst. Attorney General Charles D. Barham, Jr., for the State.

Royce S. McClelland; Daniel K. Edwards; and Allen, Steed &
Pullen for plaintiff.

Dexyy, CJ. It is apparent from the facts set out above that the
plaintiff brought this action pursuant to the provisions of G.S. 105-
266.1, and alleged in its complaint that it is entitled to a refund of the
sales taxes pald in the sum of $643.46 pursuant to the provisions of
G.S8. 105-164.14. In its prayer for relief, it prayed that should it be de-
termined that this is not a proper action for refund under the pro-
visions of G.S. 105-266.1, that the court render judgment under the
provisions of the Declaratory Judgment Act. However, when the de-
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fendant demurred to the complaint, the plaintiff moved for leave to
amend its complaint in order to allege its exempt status under the
provisions of G.S. 157-26, 42 U.S.C.A. 1405 (e), and G.S. 105-164.13
(17), and requested the court to consider the amended complaint a pe-
tition filed under the provisions of G.S. 143-306, et seq., or if the court
should determine that this is not a proper action for refund under the
provisions of either G.S. 105.266.1 or G.S. 143-306, et seq., that the
court render judgment under the provisions of the Declaratory Judg-
ment Act. The defendant again demurred and the demurrer was over-
ruled.

This Court has held in a number of cases that the Commissioner of
Revenue cannot be sued pursuant to the provisions of the Declaratory
Judgment Act.

In the case of Buchan v. Shaw, Comr. of Revenue, 238 N.C. 522, 78
S.E. 2d 317, it is said: “An action against the Commissioner of Rev-
enue, in essence, is an action against the State. Insurance Co. v. Unem-
ployment Compensation Com., 217 N.C. 495, 8 S.E. 2d 619. Since the
State has not waived its immunity against suit by one of its citizens
under the Declaratory Judgment Act to adjudicate his tax liability
under the sales tax statute, the court properly sustained the demurrer.
Insurance C'o. v. Unemployment Compensation Com., supra. See also
Bunn v. Maxwell, Comr. of Revenue, 199 N.C, 557, 155 S.E. 250; Rotan
v. 8., 195 N.C. 291, 141 S.E. 733.

“Plaintiff’s only remedy is provided by G.S. 105-267. He must follow
the procedure there preseribed.” The rights granted in G.8. 105-266.1
are in addition to the rights provided by G.S. 105-267. See 1957 Ses-
sion Laws of North Carolina, chapter 1340.

Likewise, this Court in considering the provisions of G.S. 143-306 in
the case of Duke v. Shaw, Commissioner of Revenue, 247 N.C. 236,
100 S.E. 2d 506, said: “Manifestly this statute contemplated a quasi-
judicial hearing in which the parties were permitted an opportunity to
offer evidence and a decision rendered applicable to a specific factual
situation. In re Berman, 245 N.C. 612, 97 S.E. 2d 232.

“It does not authorize the filing of a petition in the Superior Court
seeking an advisory opinion on the correctness of an executive inter-
pretation of a statute.”

The plaintiff Housing Authority when it filed its elaim for refund
on 8 February 1962, based its claim for refund solely upon the pro-
visions of G.8. 157-26, being a portion of the provisions of the Housing
Authorities Law enacted by the General Assembly of North Carolina,
Chapter 456, Public Laws of 1935, and which reads as follows: “The
authority shall be exempt from the payment of any taxes or fees to the
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State or any subdivision thereof, or to any officer or employee of the
State or any subdivision thereof. The property of an authority shall be
exempt from all local and municipal taxes and for the purposes of such
tax exemption, it is hereby declared as a matter of legislative deter-
mination that an authority is and shall be deemed to be a municipal
corporation. Bonds, notes, debentures and other evidences of indebted-
ness of an authority heretofore or hereafter issued are declared to be
issued for a public purpose and to be public instrumentalities and, to-
gether with the interest thereon, shall be exempt from taxes.”

The plaintiff cited as authority in support of its claim for refund,
Wells v. Housing Authority, 213 N.C. 744, 197 S.E. 693 (which con-
strued the statute with respect to ad valorem taxes only), and 42
U.S.CA,, sections 1401, 1409 and 1410 of the National Housing Act.

On 10 April 1962, the defendant Commissioner of Revenue denied
that the plaintiff Housing Authority was exempt from the pavment of
sales tax on its purchases of tangible personal property, notwithstand-
ing the provisions of G.S. 157-26, and cited Chapter 826 of the Session
Laws of 1961 which provides for the refund of such taxes to “counties
and incorporated cities and towns,” and further provides that “The re-
fund provisions contained in this subsection shall not apply to any
bodies, agencies or political subdivisions of the State not epecifically
named herein.” The only agencies named in the subsection are coun-
ties and incorporated cities and towns. G.S. 105-164.14 (c).

The 1961 Act referred to hereinabove likewise provides, in pertinent
part, in subsection (b) of G.8. 105-164.14 as follows: “The Commis-
sioner of Revenue shall make refunds annually to hospitals not op-
erated for profit, educational institutions not operated for profit,
churches, orphanages and other charitable or religious institutions and
organizations not operated for profit of sales and use taxes paid under
this article by such institutions and organizations on direct purchases
of tangible personal property for use in carrying on the work of such
institutions or organizations. * * * The refund provisions contained
in this subsection shall not apply to organizations, corporations and in-
stitutions which are governmental agencies, owned and controlled by
the federal, State or local governments. In order to receive the refund
herein provided for, such institutions and organizations shall file a
written request for said refund within sixty days of the close of each
calendar year, and such request for refund shall be substantiated by
such proof as the Commissioner of Revenue may require, and no refund
shall be made on applications not filed within the time allowed by this
section and in such manner as the Commissioner may otherwise re-
quire.”
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It is clear that the plaintiff in its complaint, as amended, alleges it
is exempt from the payment of taxes or fees to the State or any sub-
division thereof under the provisions of G.S. 157-26, That in addition
thereto, the plaintiff, by virtue of the provisions of 42 U.S.C.A., section
1405 (e}, is exempt from all taxation imposed by the United States or
by any State, and by reason of such law, the plaintiff is within the
exempt status group preseribed by the provisions of G.S. 105-164.13
(17) of the North Carolina Sales Tax Act.

The provisions of 42 U.S.C.A,, section 1405 (e), are as follows: “The
Administration, including but not limited to its franchise, capital, re-
serves, surplus, loans, income, assets and property of any kind, shall
be exempt from all taxation now or hereafter imposed by the United
States or by any State, county, municipality, or local taxing authority.
Obligations, ineluding interest thereon. issued by public housing agen-
cles in connection with low-rent-housing or slum-elearance projects,
and the income derived by such agencies from such projects, shall be
exempt from all taxation now or hereafter imposed by the United
States.”

The first part of the above statute exempts the “Administration”
from being taxed by the United States or by any State, county, mu-
nicipality or local taxing authority. The term “Administration” is an
entirely different entity from a local housing authority and means the
“Public Housing Administration.” 42 U.8.C.A., section 1402, subsec-
tron (13).

Subsection (11) of the foregoing section provides: “The term ‘public
housing agency’ means any State, eounty, muniecipality, or other gov-
ernmental entity or public body (exeluding the Administration), which
s authorized to engage in the development or administration of low-
rent-housing or slum-clearance. The Administration shall enter into
contracts for finanecial assistance with a State or State agency where
such State or State agency makes application for such assistance for
an eligible project which, under the applicable laws of the State, is to
be developed and administered by such State or Stare agencyv.”

The latter part of section 1405 (e) makes no reference to any tax
imposed by any State, county, municipality or local taxing authority.
It merely provides that the obligations, including interest thereon, is-
sued by public housing agencies in connection with low-rent-housing
or slum-clearance projects, and the income derived by such agencies
from such projects, shall be exempt from all taxation now or here-
after imposed by the United States.

Therefore, as we construe the provisions of 42 US.C.A., section
1405 (e), they have no bearing whatever on the questions presented-on
this appeal.
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G.S. 105-164.13 (17) reads as follows: “Sales which a state would be
without power to tax under the limitations of the Constitution or laws
of the United States or under the Constitution of this State.” Certain-
ly, neither the Constitution of this State nor the Constitution and laws
of the United States prohibit the collection of a sales tax on pur-
chases of tangible personal property made by a housing authority
duly created, organized and existing under and by virtue of the Hous-
ing Authorities Law enacted in 1935 by the General Assembly of North
Carolina.

The plaintiff was allowed a refund of sales taxes paid on the pur-
chase of tangible personal property used in connection with the op-
eration of its housing project prior to the enactment of Chapter 826
of the Session Laws of 1961, which became effective 1 July 1961. The
provisions under which the plaintiff obtained refunds until their repeal
by the enactiment of the 1961 Act, were set out in .8, 105-164.13 (30)
as follows: “Sales made to the State of North Carolina or any of its
subdivisions, including sales of tangible personal property to agencies
of State or local government for distribution in publie welfare or relief
work. This exemption shall not apply to sales made to organizations,
corporations, and institutions that are not governmental agencies,
owned and controlled by the State or local governments. Sales of build-
ing materials made directly to State and local governments in this
State shall be exempt from the tax on building materials levied in this
article, and =sales of building materials to contractors to be used in
construction work for State or local governments shall be construed as
direct sales.”

While the plaintiff in its complaint, as amended, alleges it is exempt
from the payment of any tax pursuant to the provisions of G.S. 157-26,
42 U.S.C.A. 1405 (e), and G.3. 105-164.13 (17), it alleges its right to a
refund of the sales taxes paid under the provisions of G.S. 105-164.14.

We have held that a housing authority created pursuant to the pro-
visions of our Housing Authorities Law is a municipal corporation.
Wells v. Housing Authority, supra. Even so, such a corporation is not
an incorporated city or town, and is not entitled to the refund of sales
taxes paid on purchases of tangible personal property pursuant to the
provisions of G.S. 105-164.14 (c¢).

Since the plaintiff is a municipal corporation or public agency
created, organized and existing under and by virtue of the laws of
North Carolina, more particularly the Housing Authorities Law, codi-
fied as G.S. 157-1, et seq., we concur in the conclusion reached by the
court below that the plaintiff is not a charitable organization within
the meaning of the refund provisions of G.S. 105-164.14 (b).
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We concur in the ruling of the court below that the plaintiff is a tax-
payer within the meaning of G.8. 105-266.1, and had the right to in-
stitute this action. However, in our opinion, the plaintiff is not entitled
to recover the taxes paid pursuant to the provisions of the statute
upon which it relies, to wit, G.S. 105-164.14 (b) (c¢). The statute con-
tains no provision whatever authorizing such refund, but on the con-
trary, by its terms, it expressly excludes governmental agencies,

It would seem that since the plaintiff is a nonprofit organization and
a public housing agency, and could not exist were it not subsidized by
the annual contributions of approximately $200,000 by the Public
Housing Administration, in our opinion, there is no meritorious reason
why such agencies should not be included within the refund provisions
of G.S. 105-164.14 (b) (c). However, they are not, and such inclu~
sion or exclusion is a legislative matter and not one for the courts.

The judgment of the court below is

Reversed.

JAMES T. STRICKLAND v. RICHARD A. SHEW,
(Filed 17 January 1964.)

1. Easements § 8—

The grantor of an easement of access may not obstruct the easement so
as to interfere with its reasonable enjoyment by the grantee, and he has
no right to do or permit the doing of anything which results in the impair-
ment of the easement granted.

2, Same— Whether grantor interferred with reasonable use of easement
held for jury on evidence.

The deed in suit conveyed a lot with an easement in a street to be open-
ed along the side of the lot. The evidence disclosed that the grantor, under
the provision of a restrictive covenant in the deed, approved plans for
middle, opposite the carport, there was a cut of some six feet, so that a
street to be constructed, and that when the street was constructed its
grade was approximately even with the lot at each end, but that in the
middle, opposite the carport there was a cut of some six feet, so that a
driveway useable by automobiles could not be constructed from the street
to the carport. Held: The evidence requires the submission to the jury of
the question whether the street so constructed afforded reasonable ingress,
egress, and regress with respect to plaintiff’s lot.

Moore, J., concurring in result.

PAarkER and Bossitr, JJ., join in comcurring opinion.
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AppraL by plaintiff from Parker, J., March 1963 Session of NEw
Haxover.

Aection for damages for interference with an easement of access.

These facts are established by the pleadings: In 1956 defendant was
the owner and developer of a residential subdivision in Wilmington
known as Sherwood Forest. On S8eptember 19, 1956 he sold plaintiff a
lot fronting on East Lake Shore Drive in the subdivision. At that time
the defendant exhibited to plaintiff a plat showing the general layout
of Sherwood Forest and agreed that a street would be constructed
along the south side of the lot. The deed which defendant delivered
granted plaintiff an easement in and to that street in the following
language:

“The parties of the first part hereby give, grant, and convey
unto the said parties of the second part a right-of-way and ease-
ment of egress, ingress and regress over and upon that said road or
roads, adjoining the above described lot and bounded and de-
scribed as follows.” (Deseription of the street is set out by metes
and bounds.)

The deed also contained, inter alia, the following restrictions:

“2. No building shall be located on said lot nearer than fifty
(50) feet to the front of said lot and not nearer than ten (10) feet
from the side of said lot, or nearer than ten (10) feet from the
rear of =aid lot.”

“5. The plans and specifications of all buildings which shall be
erected or moved on any lot shall be subject to approval by the
developer, and the lot cannot be subdivided without the approval
of the developer.”

Plaintiff submitted the plans for his house to the defendant who ap-
proved them on January 30, 1957. Thereafter plaintiff constructed a
house on the lot in accordance with the plans which included a carport
on the south side of the house.

At the trial, plaintiffis evidence was sufficient to show the following:
His lot fronts west 95 feet on Liake Shore Drive and South 201 feet on
Robin Hood Drive. At the time plaintiff submitted his plans to the de-
fendant, it was understood between them that the house was to be lo-
cated near the center of the lot and that the carport would open to
the south on the new road to be constructed (Robin Hood Drive). The
house, when completed in July 1957, was situated 70 feet back from
Lake Shore Drive, 10 feet from the north property line, and the en-
trance to the carport was 18 feet from Robin Hood Drive.
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At the time of the sale, a dirt road ran from East I.ake Shore Drive
along the south side of plaintiff’s lot, cutting across it at the rear. This
road was level with plaintiff’s lot but was considerably higher than the
lot across the road on the south. As an inducement to the plaintiff to
purchase the lot for $2,300.00, defendant pointed out the enhanced
value it would have as a cormer lot when the new road was opened.
They did not discuss the manner in which the road was to be con-
structed.

Defendant began the construction of Robin Hood Drive about Sep-
tember 18, 1961. Over plaintiff’s protest, the road was graded in such
a way that there is now a perpendicular drop of from 3 to 6 feet along
the south side of the lot. At the entrance to the carport the drop is 6
feet. The dirt removed when the road was graded was used to fill in
the lots across the street as well as another low area in the develop-
ment. The low grade of Robin Hood Drive has made the plaintiff’s
carport inaccessible. Any driveway constructed to it from the street
would have to be so steep that a car would drag upon entering the car-
port. If the carport is ever to be used, it must be rebuilt so that it can
be entered from the east over a drive constructed from the rear of the
lot. This comstruction would cost $1,121.85. As a result of the grading
of Robin Hood Drive the market value of plaintiff’s property has been
reduced $2,750.00. On August 30, 1963 the State Highway Commission
took over the maintenance of Robin Hood Drive.

At the conclusion of plaintiff’s evidence, the defendant’s motion for
judgment as of nonsuit was allowed and the plaintiff appealed.

Poisson, Marshall, Barnhill & Williams for plaintiff appellant.
Aaron Goldberg and John J. Burney for defendant appellee.

Suare, J. At all times pertinent to a decision of this case Robin
Hood Drive was not a public road. While the State Highway Commis-
sion is now maintaining it, the rights and liabilites of the parties are
to be determined by their deed and not the rules applicable to a gov-
ernmental agency when it opens or changes the grade of an existing
street, or highway. See Smith v. Highway Commission, 257 N.C. 410,
126 S.E. 2d 87; Jenkins v. Henderson, 214 N.C. 244, 199 S.E. 37; Wood
v. Land Co., 165 N.C. 367, 81 S.E. 422; Cf. Bennett v. R.R., 170 N.C.
389, 87 S.E. 133; McGarrity v. Commonwealth, 311 Pa. 436, 166 A.
895.

By purchasing a lot within a subdivision with reference to the plat
thereof, plaintiff acquired the private right to have each and all of the
streets shown on the plat kept open or available for opening as occa-
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sion might require. Steadman v. Pinetops, 251 N.C. 509, 112 S.E. 2d
102; Somersette v. Stanaland, 202 N.C. 685, 163 S.E. 804. Here, how-
ever, plaintiff is not relying upon any rights which he might share in
common with other property owners in the subdivision or upon any
implied right of access as an abutting landowner. By lLis deed from de-
fendant, plaintiff acquired a specific easement of access in the road ad-
joining his lot on the south, Access from the street was not limited to
any particular portion of the lot.

One, who by his deed has specifically granted to another an ease-
ment of access, may not obstruct the easement in such manner as to
prevent or to interfere with its reasonable enjoviment by his grantee.
The grantor is obligated to refrain from doing, or permitting anything
to be done, which results in the impairment of the easement. 17 A, Am.
Jur., Easements § 137.

It is apparent that the parties contemplated direct, practical, and
reasonable access to all parts of the lot from the street whenever it
was opencd, Such use in a residential development today necessarily in-
cludes access by automobile. At the time plaintiff purchased the prop-
erty in question a dirt road, level with the lot, ran from Hast Lake
Shore Drive along a portion of its south line. Prior to the construction
of Robin Hood Drive defendant approved house plans for the plain-
tiff which showed that access to the carport could be had only from
that street. The fact that plaintiff's property would eventually be-
come a corner lot, with access from two streets, was one of the ma-
terial inducements of the sale. Obviously a second street would add
nothing to the value of a lot if, when opened, it provided only a jump-
ing off place for children to disport themselves.

Under the evidence in this case it is for the jury to say whether the
defendant constructed Robin Hood Drive so as to afford reasonable
ingress, egress, and regress with respect to the plaintiff’s lot. If he did
not, the plaintiff would be entitled to recover the depreciation in the
market value of his lot which was proximately caused by his failure
to provide such access.

The judgment of nonsuit is

Reversed.

Mooge, J., concurring in result:

When land is subdivided into lots and a map is made thereof show-
ing streets, and lots are sold with reference to such map, the owner of
the subdivision thereby dedicates the streets to the use of those who
purchase the lots for ingress and egress. The lot purchasers acquire
easements of ingress and egress, but are entitled to exercise only such
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rights thereunder as may be necessary to a reasonable and proper en-
joyment of their premises. Hine v. Blumenthal, 239 N.C. 537, 80 S.E.
2d 458; Rudolph v. Glendale Improvement Co., 137 S.E. 349 (W. Va.).
In the instant case, the deed from defendant to plaintiff sets out this
right of ingress and egress in express terms, as follows: “The parties
of the first part give, grant, and convey unto the parties of the second
part a right of way and casement of egress, ingress and regress over
and upon that certain road or roads, adjoining the above described lot
»

Nothing passes by implication as incident to the grant of easement
except what is reasonably necessary to its fair enjoyment. Hine v.
Blumenthal, supra. In construing the grant of easement, the court will
look to the circumstances attending the transaction, the situation of
the parties and the object to be obtained. Stevens v. Bird-Jex Co., 18
P. 2d 292 (Utah).

Plaintiff’s lot is residential property and restricted to one residence.
It was undoubtedly contemplated that plaintiff might own one or
more automobiles for use of himself and family, and would require one
or more entrances to the street and road abutting his lot on the west
and south, respectively, for the car or cars. It was not contemplated
that plaintiff would be permitted to enter the street at every point
along the 205 feet of scuth frontage. Barrett v. Duchaine, 149 N.E,
632 (Mass.). This is true for two reasons. Such extensive use is not nec-
essary to the fair and reasonable enjoyment of the easement. An ease-
ment must not unreasonably interfere with the rights of the owner of
the servient estate. Ingelson v. Olson, 272 N.W. 270, 110 A.L.R. 167
(Minn.).

Plaintiff’s easement as set out in the deed does not fix the location of
the entrance or entrances to plaintiff's lot. When an express easement
does not fix the location of the way, the grantor of the easement has
the right to designate the location in a reasonable manmer with due
regard to the rights of grantee. If grantor does not locate the way,
grantee may do so if he takes into consideration the interest and con-
venience of grantor. Andrews v. Lovejoy, 247 N.C. 554, 101 S.E. 2d
395; Cooke v. Electric Membership Corp., 245 N.C. 453, 96 S.E. 2d
351; Anno: 110 A.L.R. 176-178.

“When the grant of an easement of way does not definitely locate it,
it has been consistently held that a reasonable and convenient way for
all parties is thereby implied, in view of all the circumstances.” 110
A.L.R. 175. When plaintiff purchased his lot the road in question had
not been opened. There was a “dirt road from East Shore Drive (the
street along the west end of plaintiff’s lot) along the south of plain-
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tiff’s lot, cutting across it at the rear,” but there is no contention that
this was the road shown on the map, or that the proposed road when
opened would be the same in construction, elevation or exact location
—“They did not discuss the manner in which the road was to be con-
structed.” Plaintiff’s lot was low at the east and west ends and high in
the middle. At the place where the proposcd road was to be constructed
the terrain sloped downward to the south so that the lot on the south
gide of the proposed road was a low place, much lower than the high
point on plaintiff’s lot. The purchaser of a lot is fixed with notice of
its natural condition. 41 A L.R. 1443, In constructing the strect it was
necessary for defendant to take many things into consideration. Plain-
tift's witness, Mr. Von Oesen, a civil engincer, testified:

“The streets and roadways in a subdivision, in being graded, af-
ter they are located are generally governed by several factors, each
of which has a certain kind of bearing on the elevations and grad-
ing of the streets. The natural factor is always economy, and it is
necessary to build a good street economically, and that means
vou would balance your cuts and fills so that the areas you cut
down can fill the areas you have to fill in. The next governing
factor would probably be drainage, and the roadway levels to
provide adequate drainage to remove rain waters from surround-
ing areas of the street. There must be a surface sufficient to drive
on, and also as for the eliminaticn of sight obstructions. Another
factor which is involved is the matter of conformity to adjacent
lands, and access thereto, for the strect s built primarily for the
people building nearby; the access te adjacent lands, Normally
the roadways serve areas they pass through.

Thus defendant was required to consider the suitability of the road as
a thoroughfare, drainage and obstructions, as well as its adaptability
to access to plaintiff’s lot and the lot direetly opposite. Whether de-
fendant could reasonably provide an entrance to plaintiff’s lot at the
point plaintiff desired and also meet the other requirements is a ques-
tion for the jury. When the road was opened, it was about at even
grade with plaintiff's lot at the cast and west ends of the Iot; in the
center the lot was mueh higher than the street. The differcnce in ele-
vation between the edge of the pavement and the floor of plaintiff's
carport is 6 feet—it does not appear how far above the surface of the
lot the floor of the carport is. Plaintiff could not enter his carport from
a driveway (if constructed) leading directly to the street because the
elevation is such that a car would “serape.” But at many points both
east and west of the carport a car can enter the lot at grade or by an
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entrance of slight elevation, The door of the carport is 18 feet from
the edge of the lot and at least 20 feet from the point where the cut
begins. A car entering the lot to the east or west of the carport “could
go in (the carport) with a skillful driver.” It does not appear in evi-
dence how wide the door to the carport is, but it is common knowledge
that ordinary automobile operators drive cars into narrow driveways
and parking spaces at right angles from highways and streets with less
turning space than 18 to 20 feet, Plaintiff is not entitled, at all events,
to the most convenient and direct route to his carport, else all streets
and roadways in subdivisions must be approximately at lot grade re-
gardless of the natural contour of the land. What plaintiff is entitled to
is a reasonably convenient and proper entrance or entrances to his lot
under the circumstances.

The location of an easement of way may be determined and fixed by
implied agreement, acquiescence, or by parol agreement. 110 A.L.R.
178-180. And once it is located and fixed, it may not be altered except
by mutual consent. Smith v. Jackson, 180 N.C. 115, 104 S.E. 169;
Mullen v. Canal & Water Co., 130 N.C. 496, 41 S.E. 1027; Interna-
tional Pottery Co. v. Richardson, 43 A. 692 (N.J.); Tripp v. Bagley,
276 P. 912, 69 A.L.R. 1417 (Utah). Plaintiff contends that by approv-
ing his house plans, including the plans for the carport, and by an “un-
derstanding” that the house would be built near the center of the lot
with the earport facing the road in question, defendant assented to an
entrance from the road directly into the carport. Defendant, of course,
contends otherwise. This is also a question for jury determination.

I do not agree with the following statements in the majority opinion,
as legal conclusions and principles: (1) . . . “Access from the street
was not limited to any particular portion of the lot.” (2) “It is ap-
parent that the parties contemplated direct, practical, and reasonable
access to all parts of the lot from the street whemever it was opened.”
For reasoms already stated, it is my opinion that these statements are
too broad and assume the truth of much plaintiff must prove by the
greater weight of the evidence if he is to prevail.

Parxer and BossrrT, JJ. join in this concurring opinion.
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FLOYD F. CORRELL axp wirg, HESSIE W. CORRELL v. DAVID L. HART-
NESS, /4 HARTNESS REALTY COMPANY, AND J. CARROLL ABER-
NETHY, JR., AS TRUSTEE.

(Filed 17 January 1964.)

1. Cancellation and Rescission of Instruments §§ 2, 10%—

Where the agreement between the parties as contended by defendant
and supported by his evidence is to the effect that plaintiffs were under
contractual obligations to sign the note and deed of trust in question, the
submission of the issue of fraud solely on the basis of plaintiff’s contention
that the execution of the note and deed of trust was procured by defen-
dant’s false representation that the papers were releases relating to other
property owned by plaintiffs, is error, since the court is required to charge
on all substantive features of the case arising on defendant’s pleadings and
evidence as well as on plaintiff's’,

2, Trial § 38—

The court is required to charge the law on every substantive feature of
the case arising on the allegations and evidence, even in the absence of a
special request for instruections.

ArPEAL by defendant Hartness from Campbell, J., April 1963 Session
of Catawsa.

Civil action instituted January 26, 1962, to have adjudged null and
void (1) a deed of trust to J. Carroll Abernethy, Jr., Trustee, and (2)
the $6,000.00 note described therein and purportedly secured thereby,
on the ground the execution thereof by plaintiffs was procured by false
and fraudulent representations of defendant Hartness.

Uncontroverted evidence discloges the following background facts:

Prior to August 28, 1960, David L. Hartness, hereafter called de-
fendant, or David L. Hartness and wife, Mathalda A. Hartness, own-
ed Lot 9 of Belle View Acres Subdivision on which a new house had
been constructed, hereafter referred to as the Belle View property.
Plaintiffs then owned a lot on Sandy Ridge Road Extension on which
there was a five-room house in which they lived, hereafter referred to
as the Correll property. There was another lot on Sandy Ridge Road
Extension on which there was a four-room house in which the mother
of the feme plaintiff lived. This property, for reasons indicated below,
will be referred to hereafter as the Lail property. Mrs, Wilma C. Lail
is the daughter of plaintiffs.

The Lail property was the subject of a lease-option agreement ex-
ecuted in June, 1957, by C. R. Looper and wife as lessors and by
Robert E. Lail and wife, Wilma C. Lail, as lessees. The lease was from
August 1, 1957, through July 31, 1962. It provided for the payment by
the lessecs of a rental of $80.00 per month and all taxes, assessments
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and fire insurance premiums. The lessees were granted the option to
purchage the property at any time during the term of the lease at the
price of $5,000.00. In the event the lessees exercised this option, the
amount theretofore paid as rent (with certain deductions) was to be
credited as part payment of the purchase price.

Plaintiffs alleged they and defendant (on or about August 28, 1960)
entered into the following agreement: Plaintiffs agreed to purchase the
Belle View property from defendant at $15,500.00 and pay therefor
as follows: (1) Plaintiffs would obtain a loan of $9,500.00 from a
building and loan association, to be secured by a first mortgage on the
Belle View property, and pay this amount to defendant. (2) Plaintiffs
would convey to defendant the Correll property subject to a mortgage
of $1,914.34. (3) Plaintiffs would have the Lails transfer their lease
and option to defendant so that defendant, upon payment of a balance
of $3,612.00, could obtain a deed for the Lail property. (4) Defendant
agreed to pay plaintiffs $500.00 (a total of $1,000.00) as and when de-
fendant sold each of said properties, to wit, the Correll property and
the Lail property. (Note: There is nothing in plaintiffs’ allegations or
evidence purporting to relate the conveyance of the Correll property
and the assignment of the lease-option agreement on the Lail prop-
erty to the specific sum of $6,000.00, to wit, the balance due on the
agreed purchase price of $15,500.00, or to the effect the Correll prop-
erty or the Lail property was accepted by defendant at any agreed
valuation.)

Plaintiffs alleged they obtained the $9,500.00 mortgage loan as
agreed and paid the amount to defendant; that they conveyed the Cor-
rell property to defendant; and that the Lails assigned the lease and
option on the Lail property to defendant.

The note and deed of trust plaintiffs attack are not set out in the
record. A stipulation discloses the following: Plaintiffs executed the
$6,000.00 note and the deed of trust to Abernethy, Jr., Trustee, both
dated September 23, 1960. The deed of trust is on a standard printed
form. The deed of trust recites that plaintiffs are indebted to David L.
Hartness and wife, Mathalda A. Hartness, in the sum of $6,000.00, for
which they executed and delivered to David L. Hartness and wife,
Mathalda A. Hartness, their note in the sum of $6,000.00 payable
three vears after date, with interest from date at the rate of 6% per
annum, payable annually. The deed of trust provides that plaintiffs
convey to Abernethy, Jr., Trustee, as security for the payment of their
said $6,000.00 note, the real estate they had purchased from David L.
Hartness and wife, Mathalda A. Hartness, to wit, the Belle View
property. Plaintiffs’ execution of the deed of trust “was notarized” by
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W. E. Frye, a notary public, on September 27, 1960; and the deed of
trust was filed for record and recorded on October 17, 1960, in the
Catawba County Registry.

Plaintiffs alleged Floyd F. Correll executed the $6,000.00 note and
the deed of trust to Abernethy, Jr., Trustee, in reliance upon defen-
dant’s false and fraudulent representations that the papers he was re-
quested to sign and did sign were releases relating to the Correll and
Lail properties and upon defendant’s assurance that the papers would
not be presented to his wife, Hessie W. Correll, for her signature unless
and until submitted to and approved by Mrs. Lail, their daughter;
and that Hessie W. Correll executed the $6,000.00 note and the deed of
trust to Abernethy, Jr., Trustee, in reliance (1) upon defendant’s false
and fraudulent representations that the papers she was requested to
sign and did sign were releases relating to the Correll and Lail prop-
erties and (2) that said papers had been submitted to and approved by
Mms, Lail. Plaintiffs alleged they did not learn the papers they had
signed were a note and deed of trust on the Belle View property until
“several months after this occasion” when a party who was interested
in purchasing the $6,000.00 second mortgage note came to inspect the
Belle View property.

Plaintiffs prayed (1) that “the said deed of trust and note be de-
clared void and marked canceled from the record”; (2) that “the de-
fendant pay to the plaintiffs the sum of $500.00”; and (3) that the
defendant be taxed with the costs of the action.

In a separate answer J. Carroll Abernethy, Jr., Trustee, denied all
allegations of the complaint (except those relating to the residence of
the parties) for lack of knowledge or information sufficient to form a
belief as to the truth thereof.

Answering, defendant denied categorically all of plaintiffs’ allega-
tions that their execution of the $6,000.00 note and the deed of trust to
Abernethy, Jr., Trustee, was procured by false and fraudulent repre-
sentations of defendant. As to the terms of their agreement, defendant
alleged the purchase price for the Belle View property was, as alleg-
ed also by plaintiffs, the sum of $15,500.00 of which $9,500.00 was to
be and was obtained by plaintiffs from the First Savings and Loan As-
sociation of Hickory on a first mortgage on said property and paid
over to defendant. Too, defendant alleged, also in accord with plain-
tiffs’ allegations, that plaintiffs were to convey the Correll property to
defendant and were to assign or cause to be assigned to defendant all
rights of the lessees under the lease-option agreement on the Lail prop-
erty. Defendant alleged further that plaintiffs agreed to execute a
note and deed of trust for the balance of the purchase price for the
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Belle View property, to wit, $6,000.00, and that the $6,000.00 note and
the deed of trust to Abernethy, Jr., Trustee, were executed by plain-
tiffs in exact accord and compliance with their agreement. Defendant
alleged further that the Correll property and the Lail property were
each valued in the trade at $4,500.00 and that, under their agreement,
as each of these properties was sold by defendant the difference between
$4,500.00 and the debt on such property was to be credited on plain-
tiffs’ said $6,000.00 balance purchase price note. Defendant alleged
further that he had sold the Correll property and, in accordance with
sald agreement, had entered a credit of $1,517.61 on said $6,000.00
note. Defendant alleged the $6,000.00 note and the deed of trust to
Abernethy, Jr., Trustee, are valid obligations.

Defendant prayed (1) that “the plaintiffs recover nothing of the de-
fendants and that this action be dismissed”; (2) that the costs of this
action be taxed against plaintiffs; and (3) that “the defendant have
and recover from the plaintiffs such other and further relief as this de-
fendant may be entitled to receive in the premises.”

The court, without objection, submitted one issue, namely: “Did the
defendant procure the execution and delivery of the Deed of Trust re-
corded in Book 641, at Page 350, and the note in the amount of $6,-
000 by fraud?” The jury answered, “Yes.”

Upon said verdict, the court entered judgment as follows:

“NOW, THEREFORE, it is ORDERED, ADJUDGED and DE-
CREED that that certain Deed of Trust recorded in Book 641, at
Page 350, and that certain promissory note dated September 23 (sic),
and signed by Floyd F. Correll and wife, Hessie W. Correll, made pay-
able to David L. Hartness be, and the same are declared hereby to be
null and void and of no effect and that the aforesaid Deed of Trust is
hereby ordered canceled from the public records of this State.

“The Court takes judicial notice of the fact that David L. Hartness
is the defendant referred to in the above issue and that the other de-
fendant named in this case, being J. Carroll Abernethy, Jr., as Trustee,
has no liability mor interest in the case except as having been named
trustee in the Deed of Trust specified above.

“It is FURTHER ORDERED that the defendant, David L. Hart-
ness, be taxed with the cost of this action as same may be determined
by the Clerk.”

Defendant excepted and appealed.

Joe P. Whitener for plaintiff appellees.
George D. Hovey and G. Hunter Warlick for defendant appellant

Hartness.
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Bossirt, J. In Umine, it is noted that Mathalda A. Hartness is not
a party to this action. Hence, her interest, if any, in the $6,000.00 note
and the deed of trust to Abernethy, Jr., Trustee, is not affected by the
verdict and judgment.

The verdict, whether considered alone or in conjunction with the
charge, does not establish the terms of the agreement entered into be-
tween plaintiffs and defendant. While the court adjudged the $6,000.00
note and the deed of trust to Abernethy, Jr., Trustee, null and void,
whether plaintiffs are now indebted to defendant for any part of the
agreed purchase price of $15,500.00 for the Belle View property has not
been determined.

The single issue submitted relates solely to whether the execution by
plaintiffs of the $6,000.00 note and the deed of trust to Abernethy, Jr,,
Trustee, was procured by false and fraudulent representations of de-
fendant. The following is typical of instructions to which defendant
excepted and assigns as error: “Now, the Court instruets you if you
are satisfied from this evidence and by its greater weight that Hartness
did make a misrepresentation to Mr. and Mrs. Correll—that he wil-
fully and purposely made a misrepresentation to them and that he
misled them and misinformed them that they were signing a release,
when in truth and in fact he knew that they were signing a Deed of
Trust and a note, and that he purposecly misled them and that they
(Mr. and Mrs. Correll) reasonably, by the exercise of due care on
their part . . . that they reasonably relied upon these representations
by Mr. Hartness and they signed under those circumstances, then the
Court instructs you that yvou would answer that first question ‘Yes.
If you are not so satisfied from this evidence and by its greater weight
that they were misled and that they exercised rcasonable care—the
care of a reasonable business person in signing papers—then you
would answer it ‘No'.”

With reference to whether defendant represented the $6,000.00 note
and the deed of trust to Abernethy, Jr., Trustee, to be a release or re-
loases, the evidence for plaintiffs and defendant, respectively, is in
sharp conflict.

Apart from conflicting allegations and evidence as to whether such
representations were in fact made, defendant alleged and offered evi-
dence tending to show that plaintiffs were obligated by the terms of
their agreement to execute the $6,000.00 note and the deed of trust to
Abernethy, Jr., Trustee, and that their execution thereof was merely
a compliance with their contractual obligation. If the jury accepted
this view, the issue should have been answered, “No.” However, the
issue was submitted and the jury was instructed solely with reference
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to whether the $6,000.00 note and the deed of trust to Abernethy, Jr,,
Trustee, were signed by plaintiffs on account of alleged misrepresenta-
tions by defendant as to what they were and without reference to
whether plaintiffs were obligated by their agreement to sign them.

In our view, the validity of the $6,000.00 note and the deed of trust
to Abernethy, Jr., Trustee, must be determined in the context of the
entire agreement entered into between plaintiffs and defendant.
Whether plaintiffs were obligated by their agreement to execute the
86,000.00 note and the deed of trust to Abernethy, Jr., Trustee, was a
substantive feature of the case arising on defendant’s pleading and
evidence. Failure to charge the law on such substantive feature, even
in the absence of special request for such instruction, was prejudicial
error for which defendant is entitled to a new trial. Whiteside v. Mec-
Carson, 250 N.C. 673, 680, 110 S.E. 2d 295, and cases cited.

Defendant assigns as error the overruling of his motion for judgment
of involuntary nonsuit. In this connection, defendant relies on Isley v.
Brown, 253 N.C. 791, 117 S.E. 2d 821, on cases cited therein and other
decisions of like import. However, as indicated above, the trial pro-
ceeded on an erroneous theory. Clearly, whether plaintiffs were obli-
gated by their agreement with defendant to execute the $6,000.00 note
and the deed of trust to Abernethy, Jr., Trustee, was of material sig-
nificance in passing upon the sufficiency of plaintiffs’ evidence to war-
rant submission of the single issue on which the caze was tried. In these
circumstances, defendant’s assignment of error is overruled. Upon re-
trial, the court will be free to consider defendant’s motion for judg-
ment of nonsuit, if interposed, without direction or restraint by any
statement in this opinion.

While not the basis of decision on this appeal, it seems appropriate
to call attention to the matters set out below.

There is a variance betswveen plaintiffs’ allegation that defendant
agreed to pay them $500.00 (a total of $1,000.00) as and when defen-
dant sold each of said properties, to wit, the Correll property and the
Lail property, and plaintiffs’ evidence. Plaintiffs’ evidence is to the
effect that these amounts were to be loans to enable plaintiffs to con-
golidate certain outstanding small obligations. Plaintiff Floyd F. Cor-
rell testified: “I was to pay the $1,000.00 back to Mr. Hartness at the
rate of $30.00 a month.” The evidence tends to show plaintiffs did re-
ceive $500.00 from defendant when defendant sold the Correll prop-
erty.

All the evidence tends to show defendant did not obtain a deed from
Looper for the Lail property and did not advance to plaintiffs the
second $500.00. The causes and consequences of defendant’s failure in
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these respects are not pertinent on this appeal. Suffice to say, defen-
dant contends he was without fault in connection with his failure to
obtain a deed for the Lail property and contends further that any fail-
ure on his part in this respect would at most entitle plaintiffs to a
credit of some undetermined amount on their $6,000.00 note.

Whether the parties should ask leave to file amendments to the
pleadings to the end that all of their rights and liabilities inter se may
be determined in this action should receive consideration.

New trial.

ANNE ATUSTIN MURPHY v. DELEON TIMOTHY MURPHY, JR.
(Filed 17 January 1964.)

1. Divorce and Alimony § 23-—

A complaint alleging that defendant had abandoned the children of the
marriage and wags in default in the monthly payments he had agreed to
make for their support under the terms of a deed of separation executed

by the parties, but without seeking or alleging facts constituting grounds

for divorce, either absolute or from bed and board, does not allege a cause
of action under G.S8. 30-13 or G.8. 30-16. to adjudicate the right to the
custody and support of the children. the remedy under the statutes being
ordinarily collateral to an action for divorce or for alimony without di-
vorce.

2, Pleadings § 4—

The facts alleged in the complaint determine the relief to which plaintiff
is entitled and not the prayer for relief.

3. Pleadings § 19—

If the complaint presents facts suflicient to constitute a cause of action
or if facts sufficient for that purpose can be fairly gathered from it, it is
cood as against demurrer, notwithstanding the prayer for relief is for an
inapposite remedy.

4. Husband and Wife § 13; Habeas Corpus § 3—Allegations held to state
cause of action for breach of separation agrecement or for habeas
corpus.

A complaint in an action by the wife alleging that defendant had exe-
cuted a separation agreement under which he agreed to pay a stipulated
sum monthly for the support of his children, that defendant had refused
to comply with this provision in the agreement and had abandoned the
children, is held sufficient to state a cause of action in favor of the wife
upon contract to recover the amount in default under the separation agree-
ment and also sufficient to support the issuance of a writ of habeas corpus,



96 IN THE SUPREME COURT. [261

MvUrrPHY v. MURPHY.

G.8. 17-39, G.8, 17-39.1, for the custody and support of the children, and
the court may ex mero motu so consider it.

5. Trusts § 6—

A trustee of an express trust may sue without joining his cestui que
trust.

6. Appearance § 2— Action may not be dismissed for want of service dur-
ing 90 day period for alias summons or extension of time for service.

Where tliere has been no personal service of process, defendant’s motion
to dismiss an in personam action for want of jurisdiction must be allowed,
notwithstanding defendant’s later demurrer for failure of the complaint to
state a cause of action, if at the time of the demurrer more than the
ninety days has elapsed during which plaintiff was entitled to procure the
issuance of an alias summons or an extension of time for service of the
original summons, G.S. 1-93, but if at the time of the demurrer the ninety
days allowed by the statute has not expired, defendant is not entitled to
dismissal, and the demurrer for failure of the complaint to state a cause
of action constitutes a general appearance waiving the service of process.
G.S. 1-131.

7. Judgments § 2—

Where defendant files a demurrer for failure of the complaint to state
a cause of action, which demurrer constitutes a general appearance waiv-
ing service of process, the court may not, upon overruling the demurrer,
enter an order on the merits without giving defendant an opportunity to
plead and to a hearing on the motion.

8. Habeas Corpus § 3—

While a reasonable allowance for attorney’s fees may be made a part of
the costs in a habeas corpus proceeding, this may not be done until there
is a proper hearing or an opportunity for defendant to be heard. G.S. 6-21,

9. Receivers § 1—
Receivership is a harsh remedy and ordinarily will be granted only
where there is no other safe or expedient remedsy.
10. Same—

In an action by the wife against her husband to recover support for the
minor children of the marriage, the appointment of a receivership to take
possession of bank deposits of the husband is inappropriate, even though
the complaint alleges that the husband had abandoned the children and
was about to dispose of his property for the purpose of defeating plain-
tift’s claim for support of the children, since plaintiff has an expedient
and appropriate remedy by attachment,

AppeanL by defendant from Johnston, J., July 19, 1963, Session of
ForsyTH.

Clyde C. Randolph, Jr., for plaintiff.
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Harold R. Wilson for defendant.

Moorg, J. This is an action for subsistence and support for minor
children.

The action was commenced 23 May 1963 by issuance of summons
which was returned 28 May 1963 by the sheriff of Forsyth County en-
dorsed, “After due and diligent search and inquiry Deleon Timothy
Murphy, Jr., is not to be found in Forsyth County, N. C., whereabouts
unknown,”

The complaint in substance alleges: Plaintiff and defendant were
married in December 1952, and are residents of Forsyth County, North
Carolina. Three children, ages now 8, 5 and 3, were born to this union.
Plaintiff and defendant were separated 7 May 1962 pursuant to a sep-
aration agreement of that date. By virtue of tiie separation agreement
“defendant is obligated to pay $40 per month for the support of each
of the children . . . until such child reaches the age of 21 years.”
Defendant’s contributions to the support of the children have been ir-
regular, and he is in arrears in the amount of $240. Defendant refuses
to comply with the agreemenmt with respect to the support of the
children. Plaintiff needs and is entitled to the security and protection
of a court order providing to her reasonable subsistence for the minor
children. Defendant has abandoned the children and left the State, is
in parts unknown and is about to dispose of his property for the pur-
pose of defeating plaintiff’s elaim for support of the children. Defen-
dant has an account in a substantial amount in the Wachovia Bank
and Trust Company. Plaintiff is a fit and suitable person to have the
custody of the children. Plaintiff prays for an award of custody, an
allowance of “reasonable subsistence to plaintiff for the use and bene-
fit of the . . . children . . . pursuant to the provisions of G.8. 50-16,”
temporary support without noticc to defendant who has left the State
and is in parts unknown, the application of the bank deposit to such
support, and reasonable attorney fees,

On 24 May 1963 there was a hearing “upon plaintiff’s application
for an order awarding to her child support from the estate of the de-
fendant, pursuant to . . . G.8. 50-16,” and the judge, finding that de-
fendant had abandoned the children, left the State and was in parts
unknown, awarded plaintiff custody of the children, appointed George
E. Clayton, Jr., receiver to take charge of defendant's funds on de-
posit in the First Union National Bank and any other property or
funds of defendant he might find within the jurisdiction of the court,
the receiver to pay therefrom costs of the receivership and of this ac-
tion, including an allowance of 8100 to plaintiff’s counsel, and $40 per
month for the support of each child.
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Pursuant to orders of 29 May, 1 June, 4 June and 19 June, 1963,
the receiver took charge of the bank deposit of $395.76 and a deposit
of $1000 which defendant had at Wake Forest College. 1t does not ap-
pear whether any of these funds have been disbursed by the receiver.

The defendant on 20 June 1963 made a special appearance through
counsel and moved to dismiss the action “on the ground that the
court does not have jurisdiction over said defendant in that no service
has been had on said defendant, either personally, by publication, or
by any other means.”

Thereafter, defendant demurred to the complaint on the grounds
that (1) plaintiff is not the real party in interest, and (2) the facts
alleged fail to state a cause of action, and particularly do not state a
cause of action under the provisions of G.S. 50-16.

At a hearing on 19 July 1963 the court overruled both the motion to
dismiss and the demurrer. Defendant excepted and appeals to this
Court.

Certain language in the prayer for relief, quoted above, indicates
that plaintiff assumes that the facts alleged constitute a cause of ac-
tion under the provisions of G.3. 50-16, entitled “Alimony without Di-
vorce.” This statute in its original form was enacted in 1872 (Laws of
North Carolina, 1871-72, Ch. 193, § 39). Prior thereto there was no
statutory provision for alimony. Schlagel v. Schlagel, 253 N.C. 787,
117 S.E. 2d 790. To state a cause of action under G.S. 50-16 it is nec-
essary to allege (1) the marriage, (2) the separation of the husband
from the wife and his failure to provide the wife and children of the
marriage reasonable subsistence, i.e., abandonment, or some conduct
on the part of the husband constituting cause for divorce, either abso-
lute or from bed and board, and (3) want of provocation on the part
of the wife. Schlagel v. Schlagel, supra; Bailey v. Bailey, 243 N.C. 412,
90 S.E. 2d 696; Trull v. Trull, 229 N.C. 196, 49 S.E. 2d 225; Brooks v.
Brooks, 226 N.C. 280, 37 S.E. 2d 909.

Plaintiff’s complaint does not allege that defendant has abandoned
plaintiff, has failed to provide her with subsistence, or is guilty of any
conduct which would be a ground for divorce, either absolute or from
bed and board. On the contrary, it is alleged that plaintiff and defen-
dant separated 7 May 1962 pursuant to a separation agreement. There
is no suggestion that plaintiff is not satisfied with the agreement or
that defendant has breached the agreement relative to plaintiff in-
dividually. The complaint is that defendant has abandoned the chil-
dren and is in default in the monthly payments he agreed to make for
the benefit of the children. At most the complaint states a cause of ac-
tion for custody of and support for the minor children.
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Prior to 1953 custody of children could not be determined in a pro-
ceeding under G.S. 50-16. S.L. 1953, Ch. 925, provided for such deter-
mination in lieu of habeas corpus (G.S. 50-16, second paragraph}. In
1955 it was enacted that “The court may enter orders in a proceeding
under this section relating to the support and maintenance of the
children of the plaintiff and the defendant in the same manner as such
orders are entered by the court in an action for divorce, irrespective of
what may be the rights of the wife and the husband as between them-
selves in such proceedings, S.L. 1955, Ch. 1189—G.S. 50-16, third para-
graph. These amendments (of 1953 and 1955) mean that when a wife
has instituted an action, upon proper allegations, for alimony without
divorce she may in the original complaint, or either party may by
motion in the cause, seek and thereby obtain a determination of the
custody of the children of the marriage and an order for the support of
such children, even if it be determined that the wife is not entitled to
alimony. But an action for custody of and support for children of a
marriage may not be maintained under G.8. 50-16 in the absence of a
claim, upon proper allegations, of alimony by the wife. Custody and
support of children are determined under G.S. 50-16 “in the same
manner . . . asin an action for divorce.” In Cox v. Cox, 246 N.C. 528,
530, 98 S.E. 2d 879, we said: “When a divorce action is 1m~t1tuted ]ur—
w~dlct10n over the cu~t0wdv of the children of the marriage vests . . . in
the court before whom the divorce action is pending and becomes a
concomitant part of the subject matter of the court’s jurisdiction in the
divorce action.” Thus, a controversy concerning child custody and sup-
port accompanies, is collaterally connected with, and is incidental to
an action for divorce or for alimony without divorce, but may not be
determined under G.3. 50-13 and G.3. 50-16 when it is the only cause
of action alleged (except in those special and unusual circumstances
provided for in the second paragraph of G.S. 50-13, not applicable here.
See In re Cranford, 231 N.C. 91, 56 S.E. 2d 35).

The complaint does not state a cause of action under G.S. 50-16,
but this does not require that the demurrer be sustained. Plaintiff
prays for relief in accordance with G.S. 50-16, but “The relief to which
plaintiff is entitled is to be determined by the facts alleged in the com-
plaint and established by the evidence, and not the prayer for relief.
The fact that the prayer for relief demands relief to which plaintiff is
not entitled does not preclude recovery on a theory supported by the
facts alleged.” 8 Strong: N. C. Index, Pleadings, § 4, p. 610. If the
complaint, in any portion of it or to any extent, presents facts sufficient,
to constitute a cause of action, or if facts sufficient for that purpose can
be fairly gathered from it, it will survive the challenge of a demurrer
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based on the ground that it does not allege a cause of action. Bailey v.
Bailey, supra.

Plaintiff alleges that she and defendant entered into a separation
agreement whereby “defendant is obligated to pay $40 per month for
the support of each of the children . . . until such child reaches the
age of 21 years.” From other allegations it is inferred that the pay-
ments were to be made, and some of them were made, to plaintiff for
the benefit of the children. It is also alleged that at the time of the in-
stitution of the action defendant was $240 in default. Plaintiff may
maintain an action upon the contract to recover the $240 default.
Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Campbell v.
Campbell, 234 N.C. 188, 66 S.E. 2d 672, Of course, plaintiff is not the
beneficiary of the fund, she is merely trustee for the children. Good-
year v. Goodyear, supra. A trustee of an express trust may sue with-
out joining his cestut que trust. Ingram v. Insurance Co., 258 N.C. 632,
129 8.1, 24 222.

We note that the relief primarily sought by plaintiff is a court order
awarding her the legal custody of the children and providing for their
future support. Juvenile courts and domestic relations courts, where
established, have jurisdiction. G.S., Ch, 110, art. 2; G.S., Ch. 7, art. 13.
A habeas corpus proceeding is also available to plaindiff. G.S. 17-39;
(.38, 17-39.1. The facts alleged are sufficient to support the issuance of
a writ of habeas corpus. We perceive no reason why the court, upon
motion of plaintiff or ex mero motu, may not treat the complaint as a
petition for writ of habeas corpus and proceed accordingly. It is op-
tional with the superior court whether it will proceed in the cause of
action referred to in the next preceding paragraph or by habeas corpus.
The demurrer is not sustained.

Defendant entered a special appearance and moved to dismiss the
action for want of jurisdiction of defendant, no summons having been
served upon him personally, by publication or otherwise, Defendant did
not waive the motion to dismiss by later filing demurrer. G.8. 1-134.1.

Summons was issued 23 May 1963 and returned by the sheriff 28
May 1963 with the endorsement that defendant is not to be found in
Forsyth County and his whereabouts is unknown. So far as the record
discloses nothing further was done with respect to service of process.
However, the court properly denied the motion to dismiss, Plaintiff had
by statute 90 days within which to procure the issuance of an alias
gummeons or an extension of time for service of the original summons
{G.8. 1-95) and the attachment of defendant's property as a basis for
service by publication (G.S., Ch. 1, art. 35, part 1). The hearing on the
motion and notice of appeal to this Court occurred 57 days after the
issuance of the original summons,
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Demurrer on the ground that the complaint does not state a cause
of action or for defect of parties is a general appearance. Dellinger v.
Bollinger, 242 N.C. 696, 89 S.E. 2d 592. Not being entitled to a dis-
missal of the action for want of scrvice of summons, defendant’s de-
murrer brings him in by general appearance and waives service of
process. Harmon v. Harmon, 245 N.C. 83,95 8.E. 2d 355. He is entitled
to time for answering. G.S. 1-131.

If so advised defendant may move to set aside and vacate the or-
ders awarding the custody and care of the children of the marriage to
plaintiff, decreeing the payment of support for the children, allowance
of counsel fee, and appointing a receiver to take over the assets of de-
fendant within the State.

At the time the custody and support order was entered, the court
was without authority to make it. Defendant had not been served with
sumnions or notice and had not made a general appearance. In a
habeas corpus proceeding custody or support of children may not be
determined until defendant has been served with process, personally or
by publication, or has made a gencral appearance, and then only after
time for answering has expired or after notice duly given. In an action
upon a separation agreement, such as may be maintained upon the
pleadings herein, custody is not involved. A reasonable allowance for
attorney’s fees may be made as a part of the costs in habeas ecorpus
proccedings (G.8. 6-21), but not until there is a proper hearing or an
opportunity for defendant to be heard.

By statute and under general equitable principles a receiver may be
appointed hefore judgment when plaintiff establishes an apparent right
to specifie property which is the subject of the action and is in posses-
sion of the adverse party or where specific property, or its rents and
profits, are in danger of being lost or materially injured or impaired.
G.8. 1-502; Sinclair v. R.R., 228 N.C, 389, 45 S E. 2d 5535, A receiver
may be appointed pendente lite in the discretion of the court. Hanna v.
Hanna, 89 N.C. 63. But receivership is a harsh remedy and will be
granted only where there 18 no other safe or expedient remedy. Scog-
gins v. Gooch, 211 N.C. 677, 191 8.Ii. 750; Neighbors v. Fvans, 210
N.C. 550, 187 S.I%. 796; Woodall v. Bank, 201 N.C. 428, 160 S.E. 475.
Receivership is ordinarily ancillary to some cquitable relief. Sinelair
v. R.IR., supra. Reccivers have been appointed in domestic relations
cases to preserve specific property and to collect rents and income.
Lambeth v. Lambeth, 249 N.C. 315, 106 S.E. 2d 491; Perkins v. Per-
kins, 232 N.C. 91, 59 S.E. 2d 356. In the instant case the property con-
sists of two small cash deposits. Upon the pleadings, attachment is the
safe, expedient and appropriate remedy. G.8., Ch. 1, art. 35. Receiver-
ship overreaches the bounds of discretion.
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The judgment below, overruling the motion to dismiss and the de-
murrer, is affirmed and the cause is remanded for further proceedings
not in conflict with this opinion,

Remanded.

TINA M. SCOTT, EXeEcUuTRIX OF THE ESTATE oF W. H. SCOTT, DECEASED V.,
WILLIAM THOMAS CLARK axp CHARM P. CLARK.

(Filed 17 January 1964.)

1. Automobiles § 21—

The owner of an automobile is not an insurer of the safety of the tires
on the vehicle but is required to use reasonable care to see that each tire
is in a safe and proper condition for operation on the highways, and may
be held liable for injuries proximately resulting from a defective condi-
tion of a tire when he has actual or implied knowledge of such unsafe
condition, but otherwise an accident resulting from a blowout is usually
considered unavoidable.

2, Automobiles § 41r— Evidence held sufficient to present question for
jury as to negligence in operating vehicle with defective tire.
Evidence tending to show that one of the tires on defendant’s car had
imprinted on it the words “mobile home tire”, that such tires were in-
tended to be used on mobile homes exclusively and that they did not have
ag much insulation on the cord and insulation between the plies as tires
manufactured for use on motor vehicles, that the tire had only 15 or 20
per cent of the itread on it at the time of the collision, that it had heat
and impact breaks in the center of the tread and in the side wall, that it
had been bought as a used tire almost three years prior to the collision in
suit, and that the collision resulted when the tire blew out whem the ve-
hicle operated by plaintift’s testate was approaching on the highway from
the opposite direction and was distant only by a car length, causing the
vehicles to collide on the left of defendant’s center of the highway, is held
sufficient to raise the question whether defendant knew or in the exercise
of reasonable care should have known of the dangerous condition of the
tire and should have foreseen that consequences of a generally injurious
nature would result from the operation of the vehicle on the highway with
the tire in such condition,

ArpeanL by plaintiff from McKinnon, J., June 1963 Session of
CHATHAM.

Civil action to recover damages for the alleged wrongful death of
plaintiff’s testate. G.S. 28-173.

Plaintiff’s testate, W. H. Scott, met his death on 29 June 1961 at
about 3:45 p.m. as a result of a collision of motor vehicles, when a
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1950 Chevrolet pickup truck operated by William Thomas Clark in
an easterly direction on U. S. Highway 64, a two-lane highway, about
1300 feet east of its intersection with N. C. Highway 55 in Wake
County, crossed to its left of the white center line on the highway and
its left front collided with the left front of a 1956 Chevrolet pickup
truck, which W. H. Scott was driving in a westerly direction on the
same highway. The hard-surfaced part of the highway was about
twenty feet wide and on each side were shoulders six feet wide. At
the seene of the collision, the maximum speed limit was 55 or 60 miles
an hour. The weather was fair and the highway was dry. During the
trial the parties stipulated that the 1950 Chevrolet pickup truck was
owned by the defendant Charm P. Clark, and that at the time of the
collision the defendant William Thomas Clark was operating it as
agent of Charm P. Clark and within the scope of his agency.

Plaintiff alleges in her complaint and amendment thereto that de-
fendants were negligent in the operation of the 1950 Chevrolet pickup
truck, which proximately caused her testate’s death, in the following
respects: One, reckless driving in violation of G.8. 20-140; two, driv-
ing at a speed greater than was reasonable and prudent under the cx-
isting conditions, in violation of G.S. 20-141 (a) ; three, failing to keep
a proper lookout; four, failing to keep it under proper control; five,
driving into its left lane of traffic without ascertaining that it could
be done in safety; six, driving into its left lane of traffic directly in
front of the approaching pickup truck operated by her testate; seven,
driving with steering equipment in a worn and defective condition;
eight, driving it equipped with old, worn, defective and unsafe tires,
when each of the defendants had, or by the exercise of ordinary care
should have had, knowledge of the defective and unsafe condition of
the tires; and nine, failing to give to her testate’s approaching pickup
truck one-half of the main-traveled portion of the highway as nearly
as possible, in violation of (.S, 20-148,

Defendants in their joint answer deny that they were negligent in
any respect. As a further answer and defense, they allege that William
Thomas Clark was operating the 1950 Chevrolet pickup truck at a rea-
sonable rate of speed, that it was in good repair and condition accord-
ing to the best of their knowledge, and that as he came near Scott’s ap-
proaching pickup truck, the left front tire of his pickup truck suddenly
blew out, causing it to veer suddenly to its left and into the approach-
ing Scott pickup truck causing a collision, and that the collision was a
pure accident caused by no negligence on their part.

Plaintiff and defendants offered evidence. The jury found by its
verdict that the death of plaintiff’s testate was not caused by the neg-
ligence of defendants as alleged in the complaint.
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From a judgment, in accord with the verdict, that plaintiff take
nothing by this action and taxing her with the costs, she appeals.

Barber & Holmes and Dupree, Weaver, Horton & Cockman by Jerry
S. Alvis for plaintiff appellant.

Teague, Johnson & Patterson by C. Woodrow Teague and Ronald
C. Dilthey for defendant appellees.

Parker, J. The court charged the jury in part as follows:

“The plaintiff further alleged that the defendants did drive the
pickup on the highway while the steering gear thereof was in a
worn and defective condition and did operate with tires that were
old, worn and defective and unsafe.

“(As to those last two specifications of negligence, gentlemen,
with respect to operating with defective steering gear and operat-
ing with defective, worn and unsafe tires, I instruct you that there
Is not here sufficient evidence of any defect of steering condition
or of tires existing prior to the accident and known to the defen-
dants or should have been known to them in the exercise of rea-
sonable care, for you to consider and for those two specifications
of negligence to be submitted to you. However, the plaintiff con-
tends that the defendant was negligent in all of the other respects
alleged, or at least some of them, and that you should be so satis-
fied from the evidence and by its greater weight.)”

Plaintiff assigns as error the part quoted above in parentheses.

During the trial and before plaintiff rested, the parties stipulated
that the tire on the left front wheel of the Chevrolet pickup truck own-
ed by Charm P. Clark was manufactured by Mansfield Tire Company
in June 1956, and that on 6 August 1958 Charm P. Clark bought it ag
a used tire from the Siler City Tire Company in Siler City, North Car-
olina.

Plaintiff’s evidence tended to show the following facts: Her testate
about 3:45 p.m. on 29 June 1961 was driving a Chevrolet pickup truck
in a westerly direction on U. S. Highway 64 at a speed of hetween 40
and 45 miles an hour where the maximum speed limit was 55 or 60
miles an hour. Meeting him on the highway was a Chevrolet pickup
truck driven by William Thomas Clark at a speed of about 35 or 40
miles an hour. Just before the pickup trucks met, there was a loud
noise and the Clark pickup truck veered to the left, and its left front
part collided with the left front part of the Scott pickup truck. As a
result of the collision, plaintiff’s testate was instantly killed.
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The court found that Sion D. Jennings, a witness for plaintiff, was
an expert in the manufacture and repair of automobile tires. He testi-
fied in substance, except when quoted, as follows: The Mansfield tire
that was on the left front wheel of the Clark pickup truck at the time
of the collision, and which is marked defendants’ Exhibit 6, has im-
printed on it the words “mobile home tire.” “Mobile home tires are
manufactured and marketed to haul mobile homes exclusively. * * *
There is a difference in the manufacture of a mobile home tire and a
tire to be used on wheels of a motor vehicle. There is not as much in-
sulation to the cord and there is not as much insulation betsveen the
plies of the tire.” This Mansfield tire lias between 15 and 20 per cent
of tread on 1t; it has not been recapped. It has five holes in it; one in
the crown, another in the bead, and the other three here and here and
here, pointing them out to the jury. Therc are four patches in the in-
ner tube, which has been marked defendants’ Exhibit 1.

Charm P. Clark, testifying in his own behalf, said on eross-examina-
tion: “I rvecall that I bought the tire [the Mansfield tire on the left
front wheel of his pickup truck] from Ar. Whitehead in Siler City,
and the date of that was August 6, 1958, At the time I bought it 1t was
put on by 3r. Whitehead in Siler City. The tube was put in it from
the other tire. T did not put a new tube in at the time I put the Mans-
field tive on. The tube was in good condition. It had one or two patches
on it. I had used that tube at that time approximately two years. It
had been used approximately two years, and that was the same tube
in the Mansfield tire the date of the collision. It had been in there con-
tinuously.”

William T. Clark, testifving in his own behalf, said on direct ex-
amination: “On June 29, 1961, a Thursday, I believe, I took my fath-
ar's piekup truek and started toward Raleigh. * * * T had driven
that truck before that day, at least three times a week. The condition
the truek was in with respeet to brakes and steering equipment was all
0. K. * * * As I approached this point where the accident occurred, I
was driving on the right side of the road. As to the first thing that hap-
pened out of the ordinary, the tire blew, which caused me to swerve
over. The left front tire blew out. I was on my right side of the road
at that time. * * * At that time, I was going approximately 40 or
45 mph. When the tire blew out, the truck I was driving swerved into
the oncoming traffic on the lane. When the tire blew, I attempted to
pull it back to the right but I just could not do it. I pulled into the
other lane. I attempted to pull it to the right, but I kept going to the
left side. T attempted to pull it to the right, but I just couldn’t do it.
At the time the tire blew out on the left front wheel of my truck, the
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Scott truck was on his side of the road approaching me, * * * The
left front of my truck and the left front of the Scott truck collided.”
He testified on cross-examination: “When I had what I call a blow-
out, my distance from the Scott truck was then a car-length or a car-
length-and-a-half. I am positive of that.”

The court found that W. M. Shaffer, a witness for defendants, was
an expert in automobile tire construction and tire failure. He testified
in substance on direct examination that he examined the Mansfield
tire that blew out, and that it had a heat and impact break practically
in the center of the tread all the way through the tire. In addition,
he found another break through the tire on the sidewall. In describing a
heat and impact break, Shaffer testified: “It would break the cords on
the inside and they will be damaged sometimes for a week or longer be-
fore the actual blow. That is commonly known as a road hazard, the
one in the center of the tread, which is the one I am describing.” In
response to hypothetical questions, Shaffer expressed the opinion that
there was a blowout in the heat and impact break of the tire before
the collision. He testified on cross-examination in substance that this
Mansfield tire had on it the words “mobile home tire.”

The allegation in plaintiff’s complaint that defendants were negli-
gent in operating the pickup truck with old, worn, defective and unsafe
tires, when each of them had, or by the exercise of ordinary care
should have had, knowledge of the defective and unsafe condition of
the tires, which proximately resulted in her testate's death, and the
evidence and stipulations above set forth present a factual situation
presenting in terms of realities the abstract legal principle that al-
though the owner or driver of a motor vehicle does not at common law
owe to other users of the highway the absolute duty to keep the tires,
and each one of them, on his vehicle or the vehicle driven by him in
a safe and proper condition, he is, nevertheless, required by law to use
reasonable care to see that the tires, and each one of them, are in a safe
and proper condition for operation on the highway, and is generally
held liable for an injury or death which proximately results from a de-
fective condition of the tires, or any one of them, of which condition
the owner or operator had knowledge express or implied. Where there
is no evidence that the owner or operator had knowledge or should
have had knowledge of the defective condition of the tires, or any one
of them, by a reasonably careful inspection, the resulting accident is
usually considered to have been unavoidable, and there is no liability.
8 Am. Jur. 2d, Automobiles and Highway Traffic, see. 708; Annota-
tions, 24 A.L.R. 2d, p. 177, and 79 A.L.R. 1218, The following cases in-
volving injuries alleged to have been due to defective tires, although



N.C] FALL TERM, 1963. 107

Scort v. CLARK.

the factual situations are variant from the facts in the instant case,
support the general rule: Sherman v. Frank, 63 Cal. App. 2d 278, 146
P. 2d 704; Dostie v. Lewiston Crushed Stone Co., 136 Me. 284, 8 A, 2d
393; Zarrillo v. Stone, 317 Mass, 510, 58 N.E. 2d 848; Delaw v. Mc-
Adoo, 324 Pa. 392, 188 A. 181; Saxon v. Sazon, 231 8.C. 378, 98 8.E. 2d
803.

In Delair v. McAdoo, supra, the Supreme Court of Pennsylvania
said:

“It is common experience that the blow-out of an automobile
tire is a hazardous oceurrence. A blow-out has a known tendency
to cause the vehicle to swerve and become unmanageable, render-
ing possible injury to others due to the lack of control. See Selig-
man v. Orth, 205 Wis. 199, 236 N.W. 115, 117. In Klein v. Leeten,
169 Wis, 385, 172 N.W. 736, 737, 5 A.L.R. 1237, the court stated:

YTt is familiar knowledge that the blow-out of the * * * tire
of an automobile is a dangerous occurrence, the degree of danger
of course depending upon the rate of speed, and, we apprehend,
somewhat upon the character of the car.’

“While blow-outs may result from untoward accidents for which
no responsibility exists such as from spikes and other causes
[eiting authority], where they result from defects in the tire
arising from age or wear, there seems little doubt that responsi-
bility should attend the dereliction of the vehicle owner in using
such equipment, if the faults would be disclosed on reasonable in-
spection.”

In Huddy, The Law of Automobiles, Vol. 3-4, p. 127 et seq. (1931),
it is stated:

“Generally speaking, it is the duty of one operating a motor ve-
hicle on the public highways to see that it is in reasonably good
condition and properly equipped, o that it may be at all times
controlled, and not become a source of danger to its occupants or
to other travelers.

“To this end, the owner or operator of a motor vehicle must
exercise reasonable care in the inspection of the machine, and is
chargeable with notice of everything that such inspection would
disclose.”

In the Restatement, Torts, sec. 307, it is stated: “It is negligence to
use an instrumentality, whether a human being or thing, which the ac-
tor knows or should know to be so incompetent, inappropriate, or de-
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fective, that its use involves an unreasonable risk of harm to others.”
In the same section of this text it is pointed out that there are certain
relations, of which that of Master and Servant is an instance, in which
the actor is required to take reasonable care to ascertain by inspection
the actual character of a thing turned over to him by even a careful
person, and that even in the absence of such a special relation, there
is a similar duty of inspection where the work in hand threatens ser-
ious danger unless the instrumentality used is appropriate and in good
condition, and then it goes on to state: “* * * the duty of preparation
includes a generally operative duty of inspection where the circum-
stances are such as would lead a reasonable man to believe that an
inspection is necessary, as where the thing used is one likely to de-
teriorate by previous use or other causes or where the actor has some
other reason for suspecting that the article may be defective.”

There is no evidence that the steering gear of the Clark pickup truck
was in a worn and defective condition, and the judge correctly instruet-
ed the jury that he would not submit the allegation of negligence in
plaintiff's complaint in respect thereto to the jury.

However, an entirely different factual situation exists in respect to
the left front tire on the Clark pickup truck. The parties stipulated
that it was manufactured by Mansfield Tire Company in June 1956,
and that on 6 August 1958 Charm P. Clark bought it as a used tire.
The evidence of plaintiff and defendants is that this Mansfield tire is
a “mobile home tire,” and that such words are imprinted on it. Such
evidence would permit a reasonable inference by the jury that am
ordinary inspection of this tire by the defendants, or either one of
them, would disclose that it was a “mobile home tire.” Plaintiff’s evi-
dence and defendants’ evidence favorable to her and the stipulations
would permit a jury to find that this “mobile home tire” had only 15 or
20 per cent of tread on it at the time of the collision, had five holes in
it at such time, was old, worn, dangerous and unsafe for use on a pick-
up truck on the highway, was not manufactured and marketed for use
on g motor vehicle on the highway, and that such old, worn, dangerous
and unsafe condition of this “mobile home tire” on the left front wheel
of the Clark pickup truck was known to Charm P. Clark or should
have been known to him by a reasonable inspection of it, and was also
known to Willilam Thomas Clark, the operator, or should have been
known to him by a reasonable inspection of it, because he testified he
“had driven that truck before that day, at least three times a week,”
that the defendants in the exercise of the reasonable care of an ordi-
marily prudent person should have foreseen that consequences of a
generally injurious nature would result from the operation of the Clark
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pickup truck due to such condition of this “mobile home tire” on its
left front wheel, that this “mobile home tire” on the left front wheel of
the Clark pickup truck blew out by reason of such condition, which
caused it to veer into its left lane of traflic and to collide with the Scott
pickup truck, proximately resulting in the death of plaintiff’s testate,

The trial judge committed prejudicial error against plaintiff in in-
structing the jury that there was not sufficient evidence of any defect
of tires existing prior to the accident and known to the defendants or
should have been known to them in the exercise of reasonable care for
them to consider, and that he would not submit the allegation of neg-
ligence in respect to the tires in plaintiff’s complaint to them. Such
prejudicial error entitles plaintiff to a

New trial,

EDWARD A. BASSINOV v. MAX FINKLE.
(Filed 17 January 1964.)

1. Malicious Prosecution § 3—
An action for malicious prosecution must be based upon a valid war-
rant, and the validity of the warrant may be challenged by motion to
nonsuit.

2. Same—

The law does not require the same particularity in warrants as in in-
dictments, and, in an action for malicious prosecution, a warrant charging
the larceny of goods of a value constituting a felony will not be held void
for failure to use the word “feloniously” if the clerk issuing the warrant
had authority to issue warrants for felonies and the court has the power
to bind defendant over on felony charges, G.8. 7-395, G.8. 7-396.

3. Malicious Prosecution 8§§ 4, 5—

The rule in North Carolina is that advice of counsel upon a full dis-
closure of the facts will not of itself afford protection from a suit for
malicious prosecution as a matter of law, but is only evidence to be con-
sidered on the issue of probable cause and malice. However, in the instant
case, the evidence is held not to show that defendant acted on the advice
of counsel in instituting the prosecution.

o

Pleadings § 25—

The court has discretionary power to allow an amendment to a plead-
ing provided the amendment does not set up a wholly different or incon-
sistent cause of action, and the allowance of an amendment for the re-
covery of punitive damages on the cause of action originally stated does
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not change the cause of action but merely permits a new kind of relief
in the same cause, and is within the discretion of the court.

AppEAL by defendant from Bundy, J., November 1962 Civil Session
of PERrsoN.

Action to recover damages for malicious prosecution.

Plaintiff Bassinov and his wife moved to Roxboro in 1948. About
1954 they decided to purchase a new home. Plaintiff discussed the
matter with defendant Finkle, his father-in-law, who agreed to make
the down payment. Finkle resided in Raleigh. The purchase was con-
summated, Finkle made the down payment and took title in his
(Finkle's) name, Plaintiff and his wife and children occupied the house
and plaintiff made monthly payments to a savings and loan association
which had financed the balance of the purchase price. From time to
time defendant Finkle either carried or sent articles of household furn-
iture and equipment to the Bassinov home. Plaintiff contends these
items were gifts to the family but defendant insists he loaned them to
the Bassinovs. In June 1960 plaintiff’s wife, and children, left Roxboro
ostensibly for a three-weeks visit with her sister in Arizona. They
have not returned and plaintiff and his wife have been separated since
that time. Soon after the separation defendant requested plaintiff to
vacate the home in Roxboro and leave the furnishings in it. Plaintiff
vacated the premises and had all furniture and equipment removed
and stored.

On 14 September 1960 defendant caused a warrant to issue charg-
ing plaintiff with the larceny of household furniture and equipment of
a value of more than $100. Plaintiff was arrested thereunder and re-
leased on bail. In the county court of Person County on 27 September
1960 the State took a nol pros and Bassinov was discharged.

On 25 January 1961 defendant swore out a warrant charging plain-
tiff with the embezzlement of $450 from a sale of a station wagon
jointly owned by plaintiff and his wife, the sale having been procured
at the instance of plaintiff without authority from his wife. The county
court of Person County on 7 March 1961 dismissed the action for want
of probable cause.

Plaintiff instituted the present suit alleging two causes of action for
malicious prosecution, (1) based upon the larceny prosecution, and (2)
based upon the embezzlement prosecution. Plaintiff asked for punitive
damages in the second cause of action. At the trial the court allowed
defendant’s motion for nonsuit of the second cause of action at the
close of plaintiff’s evidence, but denied such motion as to the first cause
of action. The judge in his discretion then allowed plaintiff to amend
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the complaint so as to allege grounds, and ask, for punitive damages in
the first cause of action.

The jurors found for their verdict that defendant prosecuted plain-
tiff for the felony of larceny, maliciously and without probable cause,
and that defendant was motivated by actual malice. They awarded
$3000 compensatory damages and $12,000 punitive damages. Judgment
was entered accordingly. Defendant appeals.

Melvin H. Burke and Blackwell M. Brogden for plaintiff.
Jordan & Toms for defendant. (In the Supreme Court only.)

Moorg, J. Defendant assigns as error the denial of his motion for
nonsuit made at the close of all of the evidence.

First, defendant contends that the action is not maintainable for the
reason that the larceny warrant is fatally defective and invalid.

An action for malicious prosecution must be predicated upon a valid
warrant. Caudle v. Benbow, 228 N.C. 282, 45 S.E. 2d 361. A motion
for nonsuit in an action for malicious prosecution challenges the valid-
ity of the warrant upon which plaintiff was prosecuted. Carson v. Dog-
gett, 231 N.C. 629, 58 S.E. 2d 609; Young v. Hardwood Co., 200 N.C.
310, 156 S.E. 501.

The challenged warrant charges that plaintiff on 1 August 1960 “did
wilfully, maliciously and unlawfully take, steal and carry away house-
hold & kitehen furniture; venitian (sic) blinds; two television sets;
kitchen utensils and linens, having a value of over $100.00, the prop-
erty of Max Finkle, with intent to deprive the owner of same, against
the statute,” ete. The warrant was signed under oath by Max Finkle
before Norma G. Clayton, “Dep. Clerk County Court” of Person
County, on 14 September 1960. On the date of the alleged offense, the
date of the warrant, and the date nol. pros. was entered, the larceny
of goods of a value in excess of 8100 was a felony. S.L. 1949, Ch. 145,
§ 2. The value element was raised by S.L. 1961, Ch. 39 § 1 effective
1 July 1961. See G.S. 14-72.

Defendant’s specific contention is that the omission of the word
“feloniously” renders the warrant inwvalid. The complaint alleges in
effect, and the trial proceeded on the theory, that the offense charged
in the warrant was a felony. This Court has repeatedly held that bills
of indictment charging criminal offenses punishable with death or im-
prisonment in the State’s Prison, in which there has been a failure to
use the word “feloniously,” are fatally defective, unless the Legislature
otherwise expressly provides. State v. Callett, 211 N. C. 563, 191 S.E.
27. In a malicious prosecution case, Moser v. Fulk, 237 N.C. 302, T4
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S.E. 2d 729, it i said: “A warrant is insufficient and void if, on its face,
it fails to state facts sufficient to constitute an offense. However, the
strictness required in an indictment is not essential.”

In State v. Jones, 88 N.C. 671, defendant was charged with the mur-
der of an officer who had served on defendant a warrant, issued by a
justice of the peace, charging him with larceny of an ox. In attempting
to escape from custody, defendant killed the officer. Defendant con-
tended that the officer was without authority to arrest and detain him
for that the larceny warrant was defective in omitting the word “fe-
loniously.” The court held that the law does not require the same par-
ticularity in warrants as indictments, and the officer was bound to
obey the warrant, and said: “The conclusion we deduce from the au-
thorities is, if the warrant is for an offence within the jurisdiction of
the justice (jurisdiction to issue warrant), and the crime charged is
described with sufficient precision to apprise the accused of the offence
with which he is charged, the warrant is good and will protect the offi-
cer. But this applies only to those cases where the justice acts minis-
terially, as in warrants to arrest offenders where he has no final juris-
diction. Where he takes cognizance of criminal actions within his
jurisdiction, the warrant is ‘the indictment,” and must set out the
facts, constituting the offence, with such certainty that the accused may
be enabled to judge whether they constitute an indictable offence or
not, and that he may he able to determine the species of offence with
which he is charged.” (Parentheses added).

The county court of Penson County was established pursuant to P.L.
1931, Ch. 78 (codified as G.3., Ch. 7, art. 36). It does not have final
jurizdiction of felonies. G.8. 7-393. But the clerk may issue warrants
in felony cases, and the court is empowered to determine whether prob-
able cause exists in such cases. G.8. 7-395; G.S. 7-396. The warrant in
question describes the erime charged with sufficient precision to apprise
plaintiff of the offense he was required to answer; it was the sheriff’s
duty to execute it; it was sufficient to bring plaintiff to trial. The war-
rant was drawn on a form in common use in the county court, and the
printed portion does not contain the word “feloniously.” The mere
omission of that word does not defeat the action for malicious prosecu-
tion.

Defendant recognizes that the long established rule in North Caro-
lina is “that advice of counsel, however learned, on & statement of
facts, however full, does not of itself and as a matter of law afford
protection to one who has instituted an unsuccessful prosecution
against another; but such advice is only evidence to be submitted to
the jury” on the issues of probable cause and malice. Bryant v. Mur-
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ray, 239 N.C. 18, 23, 79 S.E. 2d 243; Downing v. Stone, 152 N.C. 525,
530, 68 S.E. 9.

The North Carolina rule is not in accord with the weight of au-
thority in other jurisdictions. 32 N.C.L. Rev. 504, Defendant considers
the North Carolina rule a harsh one and requests that it be re-exam-
ined. A similar request was made in the Bryant case (1953), and the
Court, quoting from the Downing opinion, said: “it has been too long
accepted and acted on here to be now questioned, and we are of the
opinion, too, that ours is the safer position.”

The majority rule is that defendant makes out a complete defense
by showing that he truly and correctly stated to counsel fully, fairly,
and in good faith, all of the facts bearing upon the guilt or innocence
of the accused, that in good faith he received advice justifying the
prosecution, and that he aeted on that advice in instituting the pro-
ceedings of which plaintiff complains. 54 C.J.3., Malicious Prosecution,
§§ 46, 49, pp. 1010, 1014, Even if this were the rule in North Carolina
it would not avail the defendant in this case. He did not testify. Mr.
R. B. Dawes, Jr., County Solicitor, testified that defendant related to
him facts bearing upon the accusations againgt Bassinov, and he (Mr,
Dawes) suggested that defendant consult Mr., Charles Wood, a private
attorney, “with a view toward investigation.” Nowhere in the evidence
does 1t appear that Mr. Dawes advised defendant either to prosecute
or not to prosecute. Mr. Wood testified that he gave no advice prior to
the 1ssuance of the warrant whether the facts would justify a prosecu-
tion for larceny. He was under the impression that defendant “had
elected a course of -action.” After the issuance of the warrant, and after
he had learned the facts, Mr. Wood advised that the case be dismissed.
No inference may be drawn from the evidence that defendant acted
upon the advice of counsel in instituting the prosecution.

Plaintiff's evidence upon each of the elements of malicious prose-
cution is sufficient to withstand the motion for nonsuit.

Defendant contends that the judgment relating to punitive damages
should not be permitted to stand for the reason that the court erred
in permitting the amendment to the complaint as a basis for recovery
of such damages.

The court in its discretion may, before or after judgment, amend
any pleading by inserting other allegations material to the case, or,
when the amendment does not change substantially the claim, by con-
forming the pleading or proceeding to the facts. G.S. 1-163. Perkins v,
Langdon, 233 N.C. 240, 63 S.E. 2d 565, discusses this statute fully and
establishes some guidelines for its application. We do not undertake to
repeat the discussion here; we merely refer to a few established prin-
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ciples. Since the authority is discretionary, there are no inflexible rules.
But the court may not permit a litigant to set up by amendment a
wholly different cause of action or an inconsistent cause. The allow-
ance of an amendment which only adds to the original cause of action
is not such substantial change as to amount to an abuse of discretion.
Parker v. Realty Co., 195 N.C. 644, 143 S.E. 254. In the case at bar
the amendment does not change the cause of action but merely permits
a new kind of relief in the same cause. In this respect it is analagous
to the Parker case. Furthermore, it is not at all clear that the pleadings
as originally cast would not permit a recovery of punitive damages.
This assignment of error is not sustained.

There are 96 assignments of error and most of them are brought
forward and discussed in the briefs. Suits involving penalties are not
favored by the courts. Therefore, we have given utmost consideration
to defendant’s assignments of error and discussions of legal questions
involved, and to each of them. Even so, we find no prejudicial error,
The case was carefully and patiently tried. The charge of the court is
in full compliance with the requirements of G.S. 1-180; it clearly states
all applicable principles of law and applies the law to the facts. The
jury resolved the issues against defendant. We find no ground for dis-
turbing the judgment.

No error.

A. J. ABDALLA aNp wIFE, BETSY ABDALLA v. STATE HIGHWAY COM-
MISSION.

(Filed 17 January 1964.)

1. Appeal and Error § 40—
Where as a matter of law plaintiff is not entitled to recover on the
record, judgment dismissing the action, even though entered on an er-
roneous ground, will not be disturbed.

2. Eminent Domain § 2; Highways § 5—

At common law the owner of land abutting a highway, while not en-
titled to access at all points along the boundary between his land and the
highway, has a special right of easement for access purposes, and substan-
tial interference with this free and convenient access to the highway is a
“taking” of a property right for which he may recover just compensation.

8. Same—

The common law right of access of the owner of property abutting a
highway does not apply when the owner has conveyed a right of way to
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the Highway Commission, since in such instance the respective rights of
the panties must be ascertained from the comstruction of the right of way
agreement.

4. Same; FEasements § 7—

Where the Highway Commission purchases the right of way from an
abutting owner, with provision that the owner should have access to the
highway, the Highway Commission is in effect the servient owner with
respect to the right of access, and it has the right to locate the access road
under the general rule that, where the grant does not fix the location of
an easement, the owner of the servient estate has the right in the first
instance to designate the location, subject to the limitation that it must
exercise the right in a reasonable manner with due regard to the rights
of the abutting owner.

5. Same— Restricted access to service road and denial of access along
interchange ramp held in conformity with right of way agreement.

The right of way agreement in suit provided that the owners of abutting
land should have “no right of access to the highway” except by way of
service roads and ramps built in connection with the project. The project
was an overpass of one highway over another with connecting ramps. The
Commission provided plaintiffs access at the point where a service road
was adjacent to plaintiffs’ property, from which point plaintifts had ac-
cess to the highway by way of a ramp, but completely denied plaintiffs
direct access to the ramp. Held: Plaintiffs were given reasonable access to
the highways by way of the service road and ramp in conformity with
the right of way agreement, and plaintifts were not entitled to additional
compensation on the ground that the denial of access to the ramp at all
puints contiguous to their property was an additional “taking.”

APpEAL by plaintiffs from Braswell, J., May 1963 Session of Jou~-
STON.

Proceeding for compensation for the alleged taking by eminent do-
main of an easement of access to a public highway.

In 1956 defendant, State Highway Commission, in furtherance of a
project to construct that portion of Interstate Highway 95 in the vi-
cinity of its proposed intersection with U. S, Highway 70A near Selma,
North Carolina, negotiated with the heirs at law of Tom Abdalla, in-
cluding male plaintiff, for the purchase of an easement of right-of-way
on and over a portion of a tract of land owned by them. As a result of
the negotiations, the heirs at law of Tom Abdalla, and their spouses,
on 23 October 1956 entered into a “Right of Way Agreement,” in writ-
ing, with defendant, conveying the latter an easement of right-of-way
on and over approximately 14 acres of land, for which defendant paid
them $15,000. There remained to grantors adjoining the right-of-way
3.67 acres which they conveyed to plaintiffs herein.
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The “Right of Way Agreement” provides that grantors “and their
heirs and assigns shall have no right of access to the highway con-
structed on said right-of-way except by way of service roads and
ramps built in connection with this project in the vieinity of survey
station O~00"” (the intersection of Interstate 95 and Highway 70 A).

The highway project in question, a link of Intenstate 95, was com-
pleted 17 December 1959, Interstate 95 overpasses Highway 7T0A and
access from one to the other is by interchange ramps.

According to a map introduced in evidence by plaintiffs, the 3.67
acre tract is on the north side of the right-of-way of Interstate 95 and
is about 400 to 500 feet northeast of Highway 70A. It extends north-
wardly from the right-of-way of Interstate 95 an average width of
about 200 feet. The boundary line between the right-of-way of Inter-
state 95 and plaintiffs’ 3.67 acre tract 1s 718.7 feet long. This boundary
is irregular and for convenience we describe it as consisting of two
arcs, the eastern end (Arc E) is 170.5 feet long, the western end (Arc
W) is 548.2 feet long. Defendant has established along Interstate 95 a
“control of access line” which coincides with Are W, but runs to the
south of Arc E and inside the right-of-way of Interstate 95, crosses a
service road and continues eastwardly, leaving the eastern extension
of the service road outside the “control of access line.” The service
road, proceeding westwardly a short distance from its intersection with
the “control of access line” is south of and within said line and con-
mects with an interchange ramp. The ramp runs generally parallel to
plaintiffs’ south boundary, but is at all points south of the “control of
access line” and within the “no access” area established by defendant.

Defendant restricts plaintiffs’ access as follows: Plaintiffs may enter
upon that part of the right-of-way on Interstate 95 which is adjacent
to Arc E and which lies north of the “control of access line,” and in
said portion of the right-of-way enter the service road, and from there
proceed along the service road and ramp to the main highways; but
they shall have no access to the service road or ramp, for direct en-
trance purposes, at any point south of the “control of access line.” De-
fendant contends that this disposition of the matter is consistent with
the provisions of the “Right of Way Agreement.”

On the other hand, plaintiffs contend that the “Right of Way Agree-
ment” gives them direct access, for entramnce purposes, to the ramp
and service road at all points along the ramp and service road opposite
their southern boundary (Arc E and Are W). They so contended in
conversations with officials of the Highway Commission, but were ad-
vised by 4a letter, dated 9 February 1961, written to their attorney by
defendant’s Area Right-of-Way Agent, that defendant insists on the
access control it established.



N.C] FALL TERM, 1963. 117

AppAaLLa v. HiIiGHWAY COMMISSION,

It is plaintiffs’ position that the letter of 9 February 1961 amounts
to a taking by defendant for public use of plaintiffs’ rights of direct
access to the ramp and service road. Plaintiffs instituted this proceed-
ing on 24 July 1961 and filed petition sctting out the transactions be-
tween the partics and asking for compensatory damages for the alleg-
ed taking. Defendant, answering, denied liability, alleged that 1t was
in compliance with the contract, and pleaded the six months and twelve
months statutes of linitation, G.8. 136-19 (as in effect on 17 December
1959). Commissioners were appointed by the clerk of superior court
and they assessed $16,000 damages. Defendant filed exceptions. The clerk
affirmed the report of the commissioners and defendant excepted and
appealed to superior court.

The cause came on for trial in superior court. At first the judge
announced that only the issue involving the plea in bar would be tried.
During the course of the trial, the judge, deciding that a construction
of the “Right of Way Agreement” was necessary preliminary to a
determination of the plea in bar, ruled in favor of plaintiffs’ conten-
tion and interpretation of the “Right of Way Agreement.” At the close
of plaintiffs’ evidence the court allowed defendant’s motion for non-
suit on the ground that the plaintiffs’ evidence was insufficient to make
a prima facie showing, by any inferences to be drawn therefrom, that
the action had been instituted within one vear of the completion of the
project.

Plaintiffs appeal.

Levinson & Levinson and Knox V. Jenkins, Jr., for plaintiffs.

Attorney General Bruton, Assistant Attorney General Harrison
Lewis, Trial Attorney Edwin S. Preston, Jr., Norman C. Shepard and
Robert A. Spence for defendant,

Moogrg, J. Plaintiffs assign as error the action of the court in en-
tering the judgment of nonsuit.

The action was nonsuited on the theory that it is barred by the
statute of limitations. Conceding for the purpose of this appeal, but
not deciding, that the court erred in its ruling on the plea in bar, we
nevertheless hold that the judgment must be affirmed for it clearly ap-
pears from the record that the defendant is entitled to a dismissal of
the action as a matter of law. The rights of the parties are fixed and
controlled by the “Right of Way Agreement” and defendant has ac-
corded to plaintiffs all the rights to which they are entitled thereunder,
It is not after the manner of appellate courts to upset judgments when
the action of the trial court, even if partly erroneous, could by no possi-



118 IN THE SUPREME COURT. [261

ABpALLA ©. HIcHWAY COMMISSION.

bility injure the appellant. Justice v. Mitchell, 238 N.C. 364, 78 S.E.
2d 122; Wells v. Clayton, 236 N.C. 102, 72 S.E. 2d 16; Munday v.
Bank, 211 N.C. 276, 189 S.E. 779; Bank v. McCullers, 201 N.C. 440,
160 S.E. 494.

It is generally recognized that the owner of land abutting a high-
way has a right beyond that which is enjoyed by the general public, a
special right of easement in the public road for access purposes, and
this is a property right which cannot be damaged or taken from him
without due compensation. Hedrick v. Grakam, 245 N.C. 249, 96 S.E.
2d 129; Williams v. Highway Commission, 252 N.C, 772, 114 S.E. 2d
782; Sanders v. Smithfield, 221 N.C. 166, 19 S.E. 2d 630; Hiatt v.
Greensboro, 201 N.C. 515, 160 S.E. 748; State v. Department of High-
ways, 8 8. 2d 71 (La. 1942) ; Breinig v. County of Alleghany, 2 A, 2d
842 (Penn. 1938); Genazzi v. Marin County, 263 P. 825 (Cal. 1928).
But a landowner is not entitled, as against the public, to access to his
land at all points in the boundary between it and the highway, al-
though entire access cannot be cut off. It he has free and convenient
access to his property, and his means of ingress and egress are not sub-
stantially interferred with by the public, he has no cause of complaint.
Genazzi v. Marin County, supra; Warren v. Iowa State Highway Com-
mission, 93 N.W. 2d 60 (Iowa 1938); King v. Stark County, 266 N.W.
654 (N.D. 1936) ; State Highway Board v. Baxter, 144 S.E. 796 (Ga.
1928); Gilsey Buwildings, Ine. v. Incorporated Village, 11 N.Y.8. 694
(1939).

In Barnes v. Highway Commaission, 257 N.C, 507, 126 S.E. 2d 732,
plaintiff owned land abutting the highway. On his land were three
business establishments—a wservice station, a bulk oil plant and a
frozen custard place. The Highway Commission constructed curbing
along the edge of the highway at certain points in front of these
establishments and left spaces for ingress and egress. The opinion, de-
livered by Bobbitt, J., states the following principle of law (at p. 517):
““While entire access may not be cut off, an owner is not entitled, as
against the public, to access to his land at all points in the boundary
between it and the highway; if he has free and convenient access to his
property and to the improvements thereon, and his means of ingress
and egress are not substantially interfered with by the publie, he has
no cause of complaint.” 39 C.J.S., Highways, § 141; . . .” The opinion
concludes that plaintiff “is entitled to recover compensation on ac-
count of injury to . . . his . .. property to the extent, if any, such
curbing substantially impairs free and convenient access thereto and
the improvements thereon.” (Emphasis added).

The principles stated in the two preceding paragraphs relate to a
landowner’s common-law right of access. In the instant case plaintiffs



N.C] FALL TERM, 1963. 119

ABpALLA v. HIGHWAY COMMISSION.

do not, and cannot, rely on the common-law right of access; such
rights as they have are embodied in and limited by the “Right of Way
Agreement.” The agrecment provides that plaintiffs “shall have no
right of access to the highway constructed on said right-of-way except

. . .7 Thus, the partics knew at the time of making the contract that
the highway to be constructed was one of limited and restricted access
and they were contracting with respect to the question of access. Yet
plaintiffs contend they reserved under the contract the right of direct
access to all points along the service road and ramp opposite their
property, which is a greater right than they would have had at com-
mon law had the contract been silent as to access. Under the terms of
the contract plaintiffs first gave up all right of access and then by way
of exception reserved a specific right of access to the highway “by way
of service roads and ramps.” Defendant has made available to plain-
tiffs exactly what the contract calls for, access from plaintiffs’ land to
the highway by way of service roads and ramps.

Easements of right-of-way acquired by the Highway Commission
for public highways are, under existing law, =0 extensive in nature and
the control exercised by the Commission so exclusive that the servient
estate in the land, for all practical purposes, amounts to little more
than a right of reverter mn the event the State’s easement is abandoned.
It is for this reason that an abutting landowner’s right of access to a
public highway is generally defined as an easement, even though he
may own the fee in the land over which the highway runs. Hence, a
right of access to a public highway is an easement appurtenant to land.
Walliams v. Highway Commission, supra; Hedrick v. Graham, supra.
The Highway Commission is in effect the servient owner and has the
right to locate the access route under the general rule that where an
easement is granted or reserved in general terms which do not fix its lo-
cation, the owner of the servient estate has the right in the first in-
stance to designate the location of such easement, subject to the lim-
itation that he exercise such right in a reasonable manner and with
due regard to the rights of the owner of the easement. Andrews v.
Lovejoy, 247 N.C. 554, 101 S.E. 2d 395: Cooke v. Electric Membership
Corp., 245 N.C. 453, 96 S.E. 2d 351. Indecd, the Highway Commission,
as trustee for the public, has greater right of control than a private
gervient owner,

Plaintiffs do not complain that they have been denied access; they
complain that they are not permitted to designate and locate the route
of access. It is their position that the word “highway,” as used in the
“Right of Way Agreement,” refers to the main highway and not to
service roads and ramps, that their access to the main highway s re-
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stricted and limited to access “by way of service roads and ramps,”
but, as to the service road and ramp on the right-of-way near and par-
allel to their boundary, direct access thereto is not limited by contract
or otherwise, However, according to the map introduced by plaintiffs
and the information and explanation thereon and attached thereto, the
Highway Commission has made available to plaintiffs direct access to
all of the service road opposite their boundary except a very short
segment at the junction of the service road and ramp. The ramp has a
specific purpose and function. It is not established for the accommoda-
tion of abutting landowners; it is for the interchange of traffic between
two heavily travelled highways (one overpassing the other). It is in-
deed the junction or joinder of the two highways. For all practical
purposes it is a part of the main highway within the meaning of the
word “highway’” as set out in the “Right of Way Agreement.” Under
the circumstances clearly disclosed by plaintiffs’ evidence, we hold as
a matter of law that plaintiffs’ access to the service road is free and
convenient and defendant has not substantially interfered therewith,
and under the contract between the parties plaintiffs are not entitled to
direct access to the ramp.
Affirmed.

IN Re ArresL oF M. R, TADLOCK axp wiIFe, LURA S. TADLOCK, FROM THE
ZOXING BOARD OF ADJUSTMENT FOR THE CHARLOTTE AREA,

(Filed 17 January 1964.)

1. Municipal Corporations § 25—

Where the facts are not in dispute, whether the activities of the owner
amount to a completion of a project started before the enactment of the
zoning ordinance or amount to an enlargement of a nonconforming use, is
a question of law.

2, Same— Landowner is entitled as a matter of law to complete project
already begun at the time of the enactment of ordinance.

The uncontradicted evidence was to the effect that petitioners were en-
gaged in developing their land into a trailer-park, having divided it into
three areas, and that at the time of the enactment of the ordinance in
question had actually completed construction of fourteen units and were
proceeding to construct the eleven other units of the first area when the
building inspector gave notice to stop construction and to remove four
units constructed subsequent to the passage of the ordinance. Held: Pe-
titioners are entitled as a matter of law to complete the construction of
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the units on the first area, but, since the matter had not progressed beyond
the planning stages as to the other two areas, the construction of units on
them would amount to an enlargement of a nonconforming use within the
prohibition of the ordinance, unless allowed as a matter of discretion as a
hardship case.

Arprarn by M. R. Tadlock and wife, Lura 8. Tadlock, from Cope-
land, S.J., February 4, 1963, Special “B” Civil Session, MECKLENBURG
Superior Court.

This controversy grew out of the following:

“ORDER OF ZONING INSPECTOR, City of Charlotte,
North Carolina, August 16, 1962,

“Mr. Ralph Tadlock, Route 7, Box 474, Charlotte, North Car-
olina. Dear Mr, Tadlock: An inspection of the property on Per-
kins Road, located in a R-12 District as established by the Char-
lotte Zoning Ordinance has revealed a mobile home court. The
ordinance specifically prohibits this type of use in this District.
It is the duty of this Department to enforce the provisions of the
Ordinance. All units that have been established after January 29,
1962 will have to be removed. This letter is, therefore, official
notice to move non-conforming units within (15) days from the
date of this letter. Your prompt cooperation will make further ac-
tion by this Department unnecessary. Yours truly, /¢/ D. W.
Long, Zoning Inspector.”

“NOTICE OF APPEAL.

“Notice is hereby given the Board of Adjustment and the Build-
ing Inspector relative to an appeal from the ruling of the Building
Inspector on the 10th day of September 1962, for ten acres of land
in Mallard Creek Township lying on the westerly side of Perkins
Road located at: in the City of Charlotte, North Carolina,
(Perimeter arvea). Title to this property is in the name of M. R.
Tadlock and wife, Lura 8. Tadlock. The grounds for this appeal
are as hereinafter set forth:

“The appellants allege and contend that prior to January 30,
1962, they had begun the development of a trailer park on the
above described ten acre tract; that said trailer park was in the
process of completion on January 30, 1962, and that they have the
right to complete the development thus started.

“Signature of Appellants: Lura 8. Tadlock, M. R. Tadlock.”

The Board of Adjustment held a hearing on November 27, 1962, at
which Mr. and Mprs, Tadlock offered evidence of which this 1s a short



122 IN THE SUPREME COURT. [261

INx RE TADLOCK.

summary: On November 29, 1957, they completed the purchase of an
unimproved tract of land containing 10 acres in Mallard Creek Town-
ship, Mecklenburg County. Their purpose was to construct a trailer
or mobile home park to accommodate 75 units, each on a site ap-
proximately 40 by 100 feet. Their plan was to complete the entire
development in three stages, beginning at Perkins Road and extending
eastward until the entire construction was completed. Area 1, as sur-
veyed and mapped, was designed to accommodate 25 units.

Soon after the purchase in 1957, development work on Area 1 be-
gan. The owners graded the entire area. They graded and surfaced a
street from Perkins Road eastwardly near the center of this area, dead-
ending near its eastern boundary. Two wells were bored, of sufficient
capacity to meet the needs of 25 units. The wells were on the south
side of the street. Water and sewer lines were laid, a septic tank was
installed, power lines were erected, and concrete patios and footings
were poured on the 14 sites north of the street. A mobile home was in
place on each of these sites. A third, or reserve, well was being com-
pleted, also on the south side of the street. The owners were moving
toward the installation of 11 sites south of the street. Already they had
spent $12,000.00 to $15,000.00 at the time the inspector gave the order
on August 16, 1962,

From the beginning, it was the purpose of the owners to develop
Area 2 directly to the rear and to the east as soon as Area 1 was com-
pleted; and, likewise, to complete Area 3 upon the completion of Area
2. However, actual construction was confined to Area 1. The evidence
indicated that Areas 2 and 8 are of little value, or will be of little use
except as parts of the development. Both areas are cut off from Perkins
Road by Area 1.

The City Council passed a zoning ordinance effective January 380,
1962. According to all the evidence, the Tadlocks had no knowledge
their development had been zoned until the inspector issued the notice
dated August 16, 1962. The owners asked the Board of Adjustment for
a hearing. After notice, the Board of Adjustment held a hearing on
November 27, 1962, The owners presented evidence in substance as
stated above, none of which was controverted. Neighbors appeared in
opposition to the granting of a nonconforming use permit to complete
the development. Their objections were upon the ground that a trailer
park would make their neighborhood a less desirable place in which to
live, increase the traffic hazards, and reduce the value of their proper-
ties due to the undesirable type of people who would live in the mobile
homes.

The Board of Adjustment concluded:
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“In accordance with Section 23-95 Paragraph (a) ‘the Board
shall not grant a variance whose effect would be to allow the
establishment of a use not otherwise permitted in a District by
this Ordinance, to extend a non-conforming use of land,” the de-
cision of the Building Inspection Department is therefore upheld.”

The Superior Court, on certiorari, reviewed and entered the follow-
ing order:

“IT IS HEREBY ORDERED, ADJUDGED AND DE-
CREED that the action of the Board of Adjustment in denying
the appeal of M. R. Tadlock and wife, Lura S. Tadlock and affirm-
ing the Zoning Inspector’s denial of the petitioners’ request for ap-
proval of additional trailer sites is sustained. This the 12th day of
February 1963. J. William Copeland, Judge Presiding.”

The property ownens appealed.

Dockery, Ruff, Perry, Bond & Cobb by James O. Cobb for petitioner
appellants.

John T. Morrisey, Sr., by T. LaFontine Odom, Sr., for respondent
appellee.

Hiceins, J. The Board of Adjustment for the Charlotte Zoning
Area, and the Superior Court on reviewing its order, based decision on
the Zoning Ordinance which provided: “A non-conforming open use of
land shall not be enlarged to cover more land than was occupied by
that use when it became non-conforming.” The ordinance, however,
authorized the Board of Adjustment, in its discretion and upon appli-
cation, to allow a variance in hardship cases. The latter provision is
not here involved. The landowners contend they have the legal right
not only to complete the 11 additional patios for 11 home units on the
south side of the street opposite the 14 units already installed, but to
install 50 units on Areas 2 and 3. The zoning authorities contend any
additional installations subsequent to January 30, 1962, would be an
enlargement of the use and hence prohibited by the ordinance.

According to the evidence, which is not in conflict, the owners plan-
ned to develop the entire acreage in three area stages. Area 1 was sur-
veyed, mapped and graded. Actual construction of home foundations,
streets, water, sewer, and light were completed, or were under way for
all of Area 1 before January 30, 1962, The wells from the south side of
the street furnish water for the units installed on the north side. The
evidence not being in dispute, questions of law and not of fact arise.
Johnson v. Board of Education, 241 N.C. 56, 84 S.E. 2d 256; Jarrell v.
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Board of Adjustment, 258 N.C. 476, 128 S.E. 2d 879. What is said here
is not in conflict with the case In Re Appeal of Hasting, 252 N.C. 327,
113 S.E. 2d 433. In that case the evidence as to essential facts was in
conflict, permitting the Board of Adjustment to make the findinggs.

Inasmuch as the evidence is free of conflict as to the determinative
facts, whether completion of Area I as planned is an enlargement of a
nonconforming use becomes a question of law. “An entire tract is gen-
erally regarded as within the exemption of an existing nonconforming
uge, although the entire tract is not so used at the time of the passage
or effective date of the zoning law.” 58 Am. Jur., “Zoning,” § 151.

he case of Kessler v. Smith, 104 O.A,, 213, 142 N.E. 2d 231, appeal
dismissed, 146 N.E. 2d 308, appears to be exactly in point, although in
factual situation not as strong in favor of the landowners. The owners
had planned a trailer park for 200 units, 28 of which were completed
at the time the ordinance became effective. The court said: “While
Smith’s business was not completely established at the time of the
initiation of these proceedings in November of 1952, still there was
such a substantial establishment and development thereof prior to the
enactment of the ordinance that we think it comes within the protec-
tion of the due process clauses of both the Federal and State Consti-
tutions.” The owners were permitted to complete the project.

In Commissioners v. Petsch, 172 Neb. 263, 109 N.W. 2d 388, the court
said: “In other words, where a trailer-court project is partially com-
pleted when zoning regulations become effective, and the evidence is
clear as to the extent of the project, the completed project will ordi-
narily determine the scope of the nonconforming use.” Meuser v. Smith,
74 Abs. 417 (Court of Appeals of Ohio), 141 N.E. 2d 209, citing Mec-
Quillan on Municipal Corporations, 3rd Ed., Vol, 8, § 25.157, p. 272.

The undisputed evidence in this case discloses the Tadlocks, from the
date of their purchase in 1957, were continuously thereafter engaged in
completing plans for 25 units covering the whole of Area 1. The 14
units were completed and in use on the north side of the access road or
street which they graded and surfaced with the clear intent of placing
11 other units on the south side of the street. All wells were actually
located on the south side. Apparently finaneial limitations and not a
change of plans account for the delay in completing the installations.
But the evidence is plenary that the owners at all times were working
towards the completion of all the installations on Area 1. “(T)he
criterion is whether the nature of the incipient nonconforming use, in
the light of its chavacter and adaptability to the use of the entire
parcel, manifestly implies an appropriation of the entirety to such use
prior to the adoption of the restrictive ordinance.” C.J.S., Vol. 101,
“Zoning,” § 192, p. 954.
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At no time after purchase was the plan abandoned or changed. Work
continued until the inspector gave notice to stop and to remove four
units constructed subsequent to January 30, 1962.

Under the evidence and applicable rules of law, the appellants are
entitled to complete the installation of 11 additional units in Area 1.
However, by planning the development in three stages and confining
actual construction to Area 1 only, the applicants as to Areas 2 and 3
fall within the rule that planning a development alone is insufficient to
enlarge a nonconforming use. We have no doubt the landowners in-
tended the full ten acres as a trailer park and that its value for other
purposes is greatly reduced. However, any extension of the use beyond
Area 1 rests in the discretion of the Board of Adjustment as a hardship
case.

Judge Copeland should have reversed so much of the Board of Ad-
justment’s order as denied the owners the right to complete their plans
by constructing 11 additional units in Area 1, With respect to the area
outside of No. 1, the Board's order should be affirmed.

The Superior Court of Mecklenburg County will remand this cause
to the Board of Adjustment for the Charlotte Zoning Area with in-
structions to proceed as here directed.

Reversed in part — Affirmed in part.

J. ALTON BASS v. PATSY ALEASE ROBERSON axp C. A. ROBERSON.
(Filed 17 January 1964.)

1. Automobiles § 41]1—

Evidence in this case held sufficient to be submitted to the jury on the
question of defendant motorist’s negligence in failing to use due care to avoid
colliding with a pedestrian he saw, or in the exercise of reasonable care,
shounld have seen, in the street, notwithstanding that defendant had the
right of way.

2, Appeal and Error § 51—

Where a new trial is awarded on other exceptions, the Supreme Court
will refrain from discussing the evidence in sustaining the denial of non-
suit except to the extent deemed necessary in the disposition of the other
assignments of error.

3. Automobiles § 33—
It is unlawful for a pedestrian to cross a street between intersections at
which traflic signals are maintained unless there is a marked crosswalk
between the intersections at which he may cross and on which he has the



126 IN THE SUPREME COURT. [261

Bass v. ROBERSON.

right of way over vehicular traffic, and his failure to observe the statutory
requirements is evidence of negligence but not negligence per se.

4. Automobiles § 14—

Evidence tending to show that a truck parked diagonally at the curb
was backed into defendant’s lane of travel as defendant approached on
her right side of the street, that no trafic was approaching from the op-
posite direction, and that defendant pulled to her left to go around the
truck, held not to reveal a violation of G.S. 20-149(a), and an instruction
to the effect that the right to pass to the left under G.S. 20-149 and G.S.
20-150 did not apply, is error.

5. Automobiles § 46—

Where all of the evidence tends to show that a pedestrian attempted to
icross a street within a municipality between intersections at a place
where there was no marked crosswalk, an instruction leaving it to the
jury to determine whether a motorist had the right of way over the pe-
destrian is error, since the law gives the motorist the right of way upon
the uncontradicted facts.

ApreEaL by defendants from Braswell, J., February Civil Session
1963 of HARNETT.

This action was instituted by the plaintiff to recover for pensonal
injuries sustained under the circumstances hereinafter set out.

On 8 November 1960, at approximately 7:55 a.m., the plaintiff was
injured when struck by a car driven by defendant Patsy Alease Rober-
son (now Carroll) on South Wilson Avenue in Dunn, North Carolina.
The car was owned by defendant C. A. Roberson, father of Patsy
Carroll.

J. Alton Bass, the plaintiff, was crossing South Wilson Avenue diag-
onally, approximately in the middle of the block, Traffic at the inter-
sections at either end of the block was controlled by electric signals
and there was mo crosswalk at any point within the block other than
at the intersections. The block in which the accident occurred is 300
feet long and the street 43 feet wide. The weather was fair and the
pavement was dry. It was stipulated that the speed limit was 20 miles
per hour,

At the time in question, the plaintiff J. Alton Bass had alighted from
a pick-up truck which had been parallel parked against the west curb
of Wilson Avenue headed southward. From this point, he walked south-
ward along the west sidewalk until he reached a point in front of a
soda shop located on the west side of Wilson Avenue directly across
the street from the Dunn Police Station, which is 153 feet south of the
intersection of Broad Street and Wilson Avenue.

Adjoining the soda shop on the south was the Dunn Theatre in
front of which there was a marked “No Parking” zone. There was
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parked in the no parking area in front of the theatre a Curtis Candy
walk-in truck headed southward. Between the rear of this truck and
the intersection of Broad and Wilson the only other vehicle parked on
the west side of Wilson Avenue was the pick-up truck from which the
plaintiff had alighted.

Plaintiff testified he stopped at the curb in front of the soda shop,
looked both ways, saw no traffic coming from either direction and step-
ped off the curb to cross the street and heard a noise to his right. “I
stepped sideways one step, looked both ways, and then stepped on out
into the middle of the southbound lane and looked both ways. * * #
I was in the middle of the southbound lane the last time I looked to my
left to observe traffic approaching from the north going south.”

Plaintiff further testified that he had reached the middle of the
northbound lane of Wilson Avenue when “I heard something to my
left and turned as quick as I could and tried to hold the car off of me
and it knocked me down in the cast lane.”

On cross-examination, this plaintiff testified he never saw the car
operated by defendant Patsy Carroll until it hit him.

Defendant Patsy Carroll testified that she was driving southward on
Wilson Avenue at a speed of not more than 10 miles per hour; that she
was driving on her right-hand side of the street; that the Curtis Candy
truck was parked “diagonal-like” with its back portion extending into
the traveled portion of Wilson Avenue, and that as she approached it
it began to back up and she thereupon pulled to the left a little to go
around it. At this time she saw Mr, Bass. She further testified: “When
I first saw him, he was on the right-hand <ide of my ecar, and he was
jumping to the left-hand side of my car. At that time I jerked the car
and applied my brakes at the same time. I jerked it to the left some.
My automobile struck Mr. Bass. T had applicd brakes at that time. It
hit him as it stopped. After striking him it immediately stopped. At
that time, with respect to the approximate center of Wilson Avenue,
my car was in the middle of the street, partly on the right-hand side
and partly on the left. It was headed straight——sort of diagonal, like it
was going around. It was headed to the left side.”

The jury returned a verdict in favor of the plaintiff. From the judg-
ment entered on the verdict, the defendants appeal, assigning crror.

Everette L. Doffermyre and James M. Johnson for plaintiff.
Dupree, Weaver, Horton & Cockman for defendants.

Dexwyy, C.J. This is a borderline case. However, when the evidence
adduced in the trial below is considered in the light most favorable to
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the plaintiff, as it must be on a motion for judgment as of nonsuit, in
our opinion it is sufficient to warrant its submission to the jury.

Since g new trial is awarded for reasons hereinafter stated, we re-
frain from a discussion of the evidence set forth in the record except
to the extent deemed necessary in the disposition of other assignments
of error. Powell v. Clark, 255 N.C. 707, 122 S.E. 2d 706; Tucker v.
Moorefield, 250 N.C. 340, 108 S.E. 2d 637.

It is unlawful for a pedestrian to cross a street between intersections
at which traffic signals are maintained unless there is a marked cross-~
walk between the intersections at which he may cross and on which he
has the right of way over vehicular traffic, and his failure to observe
the statutory requirements is evidence of negligence but not negligence
per se. Templeton v. Kelley, 216 N.C. 487, 5 S.E. 2d 555; Simpson v.
Curry, 237 N.C. 260, 74 S.E. 2d 649, and cited cases; Moore v. Bezalla,
241 N.C. 190, 84 S.E. 2d 817; G.8. 20-174.

Appellants’ assignment of error No, 16 is to the following portion of
the charge: “Now, gentlemen, we have a statute in this State, General
Statutes 20-146, that I wish to read to you in connection with the al-
legations of the complaint. It is as follows: Upon all highways of
sufficient width, except one-way streets, the driver of a vehicle shall
drive the same upon the right-hand half of the highway and shall
drive a slow-moving vehicle as closely as possible to the right-hand
edge or curb of such highway unless it is impractical to travel upon
such side of said highway, except when overtaking or passing another
vehicle, subject to the limitations applicable in overtaking and passing
set forth in General Statutes 20-149 and 20-150, which I charge you
you are not to be concerned with in this case. I further instruct you,
gentlemen of the jury, that if the defendant violated this statute just
read to you, that it would constitute negligence. I charge you in this
connection, if the defendant Patsy Carroll operated her automobile to
the left of the center of said street, on the left half of said street, and
she was not in the act of overtaking and passing another vehicle at that
time, and that it was practical for her at that time to drive on the
right half of said street, that this would be evidence of negligence.”

The defendants in their further answer and defense allege that sud-
denly and without warning the plaintiff darted into the street immed-
iately in front of the car being driven by defendant Patsy Carroll; that
upon being confronted with this emergency which had been solely caus-
ed by the negligence of the plaintiff, defendant Patsy Carroll applied
the brakes and “made every effort to avoid the plaintiff and had
brought the car to a virtual stop when 1t lightly bumped against the
plaintiff causing him to fall to the pavement.”
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It is further alleged that the plaintiff at the time of the accident
was suffering from defective eyesight which kept him from observing
approaching vehicles. Evidence was introduced by the defendants tend-
ing to support these allegations.

In our opinion, there was error in the foregoing instruction to the
jury. The court pointed out that the jury was not to be concerned with
the limitations applicable in overtaking and passing another vehicle as
set forth in G.S. 20-149 and 20-150.

The evidence of the driver of the Roberson car was to the effect that
the Curtis Candy truck was parked half in and half out of the parking
place, on the right-hand side of the strcet; that the back of the truck
extended into the traveled portion of Wilson Avenue. “As I proceeded
southward on Wilson Avenue, I was driving on the right~hand side.
When this white (Curtis) truck began to back up, I pulled over to the
left a little to go around.” The record also reveals that at the time of
the accident there were no other vehicles being operated in the block
in which the accident occurred.

G.S. 20-149 provides as follows: “(a) The driver of any such ve-
hicle overtaking another vehicle proceeding in the same direction shall
pass at least two feet to the left thereof, and shall not again drive to
the right side of the highway until safely clear of such overtaken ve-
hicle. This subsection shall not apply when the overtaking and passing
is done pursuant to the provisions of G.S. 20-150.1. (b} The driver of
an overtaking motor vehicle not within a business or residence distriet,
ais hercin defined, shall give audible warning with his horn or other
warning device before passing or attempting to pass a vehicle pro-
ceeding in the same direction, but his failure to do so shall not con-
stitute negligence or contributory negligence per se in any civil action;
although the same may be considered with the other facts in the case
in determining whether the driver of the overtaking vchicle was guilty
of negligence or contributory negligence.”

The pertinent part of G.3. 20-150 reads as follows: “(a) The driver
of a vehicle shall not drive to the left side of the center of a high-
way, in overtaking and passing another vehicle proceeding in the same
direction, unless such left side is clearly visible and is free of oncoming
traffic for a sufficient distance ahead to permit such overtaking and
passing to be made in safety.”

We think the evidence supports the view that the accident occurred
while the driver of the Roberson car was in the act of passing the
Curtis Candy truck, and the evidence reveals no act in connection
therewith in violation of the statutes with respect to such attempted
passing. The negligence, if any, on the part of the driver of the Rober-
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son car must be determined in light of the plaintiff’s presence in the
street and whether or not Patsy Carroll used due care to avoid collid-
ing with plaintiff after she observed him or should have observed him
in the street. G.S. 20-174 (e).

Assignment of error No. 22 also challenges the correctness of the
following portion of the court’s instruction to the jury: “I charge you
that if the plaintiff, Mr. Bass, crossed South Wilson Avenue at a point
other than on a marked crosswalk, that it was his duty under General
Statutes 20-174 (a) to yield the right of way to all vehicles upon the
roadway, and if you find from the evidence and by its greater weight
that he failed to yield the right of way to the defendant Patsy Rober-
son Carroll, and you find that she had the right of way, then this
would be evidence of negligence on the part of the plaintiff, Mr. Bass.”

It was error to leave it to the jury to determine whether or not de-
fendant Patsy Carroll had the right of way. The law gave her the
right of way. G.S. 20-174 in pertinent part provides: “(a) Every pe-
destrian crossing a roadway at any point other than within a marked
crosswalk or within an unmarked crosswalk at an intersection shall
vield the right of way to all vehicles upon the roadway, * * * (¢)
Between adjacent intersections at which traffic control signals are in
operation pedestrians shall not cross at any place except in a marked
crosswalk,”

We deem it unnecessary to discuss the remaining assignments of er-
ror since they may not recur on another trial.

New trial,

TREASURE CITY OF FAYETTREVILLE, INC., A CORPORATION, ON BEHALF OF
ITSELF AXND SUCH OTHER PERSONS, FIRMS AND CORPORATIONS AS ARE
SIMILARLY AFFECTED BY NORTH CAROLINA GENERAL STATUTE 14-346.2 v.
W. G. CLARK, SHErirf OF CUMBERLAND COUNTY.

(Filed 17 January 1964.)

1. Constitutional Law § 4—
While ordinarily the constitutionality of a statute may not be challeng-
ed in an action to enjoin its enforcement, injunction will lie as an excep-
tion to this rule to prevent the deprivation of constitutional rights.

2. Statutes § 2—

A statute proscribing the sale on Sunday of merchandise falling within
certain classifications is a statute regulating trade under the purview of
Article 11, § 29 of the State Constitution.
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3. Same—

G.S. 14-346.2 proscribing the sale of merchandise of speeific classifica-
tions within the State but exempting designated counties aud parts of
counties therefrom, with provision that the areas exempted were exempt-
ed upon the classification of such areas as resort or tourist areas, but
which does not define “resort area” and which as a matter of common
kunowledge does not exempt all recognized tourist areas of the State or by
its classifications of goods, permit in the exempted area only such merchan-
dise as is appropriate to the tourist trade, is held void as a local law in viola-
tion of Article II, § 29 of the State Constitution.

Appran by plaintiff from Braswell, J., July 24, 1963, Session of
CUMBERLAND.

Plaintiff’s action is to restrain defendant, the Sheriff of Cumberland
County, North Carolina, from making arrests for alleged violations of
Chapter 488, Session Laws of 1963, which provides:

“AN ACT TO REWRITE GS. 14-346.2 TO PROHIBIT CER-
TAIN BUSINESS ACTIVITIES ON SUNDAY.

“The General Assembly of North Carolina do enact:

“Section 1. .8, 14-346.2, as the same appears in the 1961
Cumulative Supplement of the General Statutes, is hereby rewrit-
ten to read as follows:

48 14-346.2. Any person, firm or corporation who engages on
sunday in the business of selling, or sells or offers for sale on such
day, clothing and wearing apparel, clothing accessories, furniture,
home, business or office furnishings, household, busincss or office
appliances, hardware, tools, paints, building and lumber supply
materials, jewelry, silverware, watches, clocks, luggage, musical
instruments or recordings, shall be guilty of a misdemeanor, and
upon conviction shall be fined or imprisoned, or both, in the dis-
cretion of the court.

“‘Each separate sale or offer to sell shall constitute a separate
offcnse: Provided this Seetion shall not be applicable to Avery,
Currituck, Wilkes, Madison, Yancey, Watauga, Graham, Chero-
kee, Clay, Hyde, Henderson, Mitehell, Camden, Swain, Pamlico,
Carteret, Brunswick, Dave, Haywood, Jackson, Aacon, New Han-
over, Pender, Polk, and Transylvania Counties.’

“This Aet shall not apply to Chimney Roek Township of Ruth-
erford County, Colly Township of Bladen County, or Edneyville
Township of Henderson County.

“This Act shall not apply to facilities within the right-of-way
of the Blue Ridge Parkway in Ashe, Alleghany and Watauga
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Counties ‘as shown on recorded plats of the same and this Act
shall not apply to Blowing Rock Township of Watauga County.

“The areas that are exempted from this Act by the foregoing
provisions are so exempted upon the classification of such areas as
resort or tourist areas, the General Assembly recognizing that
different considerations apply to such areas. By exempting such
areas from this Act the General Assembly hereby classifies such
areas as resort or tourist areas.

“Sec. 1%. In the event the provisions of this Act exempting
certain areas of less than county size from the effect thereof be
held unconstitutional, such provisions shall be considered as sev-
erable from the other provisions of this Act and such exemptions
shall then be void and be disregarded in determining the constitu-
tionality of the other provisions of this Act.

“Sec. 2. All laws and clauses of laws in conflict with this Act
are hereby repealed.

“Sec. 3. This Act shall become effective July 1, 1963.

“In the General Assembly read three times and ratified, this the
22nd day of May, 1963.”

Plaintiff, a North Carolina corporation, has its principal office in
Mecklenburg County, North Carolina. It operates a general retail
merchandising store in Cumberland County, North Carolina, approxi-
mately one mile from the city limits of Fayetteville. On Sundays, in
said store, plaintiff engages in the business of selling many of the
articles referred to in said 1963 Act and derives “a substantial dollar
volume of business” from such Sunday sales,

Plaintiff alleges the 1963 Act is unconstitutional and therefore void;
that it has no adequate remedy at law; and that, unless defendant is
restrained, plaintiff will suffer irreparable damage and injury by “sub-
stantial loss of dollar volume of business on Sunday” and by a multi-
plicity of arrests and criminal prosecutions.

When the cause came on for hearing as to whether a temporary re-
straining order theretofore issued should be continued in effect pend-
ing final determination of the action, defendant demurred to the com-
plaint on the ground the 1963 Act is valid and therefore the complaint
did not allege faets sufficient to constitute a cause of action.

After hearing, the court entered judgment sustaining the demurrer,
dissolving the temporary restraining order and dismissing the action.
Plaintiff excepted and appealed. Thereupon, the court, exercising the
discretionary power conferred by G.S. 1-500, ordered that the tempo-
rary restraining order remain in effect pending disposition of plaintiff’s
appeal,
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McDougle, Ervin, Horack & Snepp for plainttff appellant.

Clark & Clark and Lester G. Carter, Jr., for defendant appellee.

Smith, Leach, Anderson & Dorsett for North Carolina Merchants
Association, amicus curiae.

Warren C. Stack for Clark’s Charlotte, Inc., amicus curiae.

Boserrr, J. In Surplus Store, Inc. v. Hunter, 257 N.C. 206, 125
S.E. 2d 764, this Court on May 23, 1962, held void the 1961 Act (S.L.
1961, Chapter 1156) codified as G.S. 14-346.2 (1961 Supplement), on
the ground it was “unconstitutionally vague, uncertain and indefinite.”
The 1963 Act now challenged by plaintiff as unconstitutional is entitled
“AN ACT TO REWRITE G.S. 14-346.2 TO PROHIBIT CERTAIN
BUSINESS ACTIVITIES ON SUNDAY.” Even =o, the 1963 Act is
an entirely new, independent and complete statute.

As in Surplus Store, Inc. v. Hunter, supra, and {or like reasons, this
Court deems it appropriate to pass now upon the validity of the 1963
Act, notwithstanding the general rule that the constitutionality of a
statute may not be challenged in an action to enjoin its enforcement.

Plaintiff alleges and contends the 1963 Act is void on the ground,
inter alia, it violates Article TI, Section 29, of the Constitution of
North Carolina, which, in pertinent part, provides: “The General As-
sembly shall not pass any local, private, or special act or resolution

. regulating labor, trade, mining, or manufacturing; . . . Any lo-
cal, private or special act or resolution passed in viclation of the pro-
visions of this section shall be void. The General Assembly shall have
power to pass general laws regulating matters set out in this section.”

The 1963 Act, within the portions of North Carclina to which it
applies, regulates trade by prohibiting the sale on Sunday of certain
articles of merchandisc. For a definition of “trade,” see 8. v. Dizon,
215 N.C. 161, 164, 1 S.E. 2d 521, and Speedway, Inc. v. Clayton, 247
N.C. 528, 533, 101 S.E. 2d 406.

The erucial question is whether the 1963 Act is a “local, private or
special act” as contended by plaintiff, or a general law as contended
by defendant. If a “local, private or special act,” the 1963 Act, by the
express provicions of Artiele IT, Section 29, is void.

In MelIntyre v. Clarkson, 254 N.C. 510, 119 S.E. 2d 888, this Court,
in opinion by Moore, J., discussed and defined local and special legisla-
tion in contradistinetion to general laws. The legal prineciples there
stated control decision as to the validity of the 1963 Act.

The 1963 Act does not apply to any portion of twenty-five counties,
to wit, Avery, Cwrrituck, Wilkes, Madison, Yancey, Watauga, Gra-
ham, Cherokee, Clay, Hyde, Henderson, Mitchell, Camden, Swain,
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Pamlico, Carteret, Brunswick, Dare, Haywood, Jackson, Macon, New
Hanover, Pender, Polk and Transylvania. It does not apply to portions
of four other counties, to wit, Chimney Rock Township of Rutherford
County, Colly Township of Bladen County, and the portions of Ashe
and Alleghany Counties within the right of way of the Blue Ridge
Parkway. (Note: The separate provisions for the exemption of Edney-
ville Township of Henderson County, Blowing Rock Township of Wa-
tauga County and the portion of Watauga County within the right of
way of the Blue Ridge Parkway may be disregarded as surplusage.)

The 1963 Act does not define a resort area or a tourist area. Nor does
it contain a general statewide exemption of resort areas or tourist areas.
It purports to classify specific counties or portions of specific counties
and no other portions of North Carolina *“as resort or tourist areas.”

Mindful of the slogan, “Variety Vacationland,” it is doubtful
whether there is any county in North Carolina which does not have
within its borders an area which could be reasonably described as a
resort area or as a tourist area. Reference to the following matters
of common knowledge (among many such instances) will suffice. Por-
tions of Buncombe County fall within any reasonable definition of a
resort area and of a tourist area. This is true as to portions of Moore
County. Onslow County, to which the 1963 Act applies, and coastal
counties exempted therefrom, contain areas equally indentifiable as
resort areas or tourist areas. Any list of outstanding tourist attractions
in North Carolina would include the Old Salem Restoration, the North
Carolina Museum of Art and Tryon Palace. Yet no portion of Forsyth,
Wake or Craven Counties is exempted from the 1963 Act. It is clear
there are many areas within the portions of North Carolina to which
the 1963 Act applies which would fall within any reasonable definition
of a resort area or a tourist area as well as or better than many of the
areas exempted from its operation,

Moreover, the 1963 Act applies to the sale of articles of merchandise
appropriate primarily to the nceds of permanent residents rather than
to the distinctive needs of patrons of a resort arca or of a tourist area.
It contains no prohibition with reference to food, drugs, lodgings, auto-
motive supplies and services or other articles or services appropriate
to the distinetive neceds of tourists. Nor does it prohibit the operation
of places of amusement, entertainment or recreation or the sale of mer-
chandise appropriate to the distinctive needs of patrons thereof. Con-
sideration of the articles of merchandise to which the 1963 Act applies
(e.g., business or office furnishings) dispels the suggestion that there
exists in a resort area or in a tourist area a need for the sale of such
merchandise on Sunday sufficiently distinctive to constitute a reason-
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able basis for the separate classification of such areas with reference to
the sale of such articles of merchandise, In M cGowan v. Maryland, 366
U.S. 420, 6 L. Ed. 2d 893, 81 8. Ct. 1101, cited in support of defendant’s
position, the constitutionality of a Maryland statute was challenged
on grounds different from that now under consideration. Even so, it 1s
noteworthy that the Maryland statute exempted from its operation in
Anne Arundel County the retail sale of “merchandise essential to, or
customarily sold at, or incidental to, the operation of” bathing beaches,
amusement parks, cte.

The 1963 Act 1s not general because it does not apply to and operate
uniformly “on all members of any class of persons, places or things re-
quiring legislation peculiar to itself in matters covered by the law.” S.
v. Dizvon, supra, concurring opinion of Barnhill, J. (later CJ.); Mec-
Intyre v. Clarkson, supra. On the contrary, it applies to and operates
only on merchants in designated counties or portions thereof and not on
similarly situated merchants in other counties or portions thereof and
no reasonable basiz exists for the attempted classification of the exemp-
ted countics or portions thereof as resort arveas or tourist arveas. Cf. Sar-
ner v. Union Twp. (N.J. Super)), 151 A. 24 208. Hence, the 1963 Act
must be considered a local and special act in vielation of Article I1,
Section 29, and therefore void. Accordingly, the judgment of the court
below is reversed and the cause s remanded for further proceedings
consistent with the law as stated herein.

Decizion on the ground stated above renders unnecesszary a discus-
sion of other grounds on which plaintiff attacked the 1963 Act as un-
constitutional.

Reversed and remanded.

VALERIA ROBERSON, ADMINTSTRATRIX OF THE ESTATE or EARLINE ROB-
ERSON, Deceasep v. THE CITY OF KINSTON, NORTH CAROLINA, A
Mrx1cipAL CORPORATION, AXD THE HOUSING AUTHORITY OF TIHE
CITY OF KINSTON, NORTH CAROLINA, A MuNIcIPAL CORPORATION,

(Filed 17 January 1%64.)

1. Negligence § 36—

Since the attractive nuisance doctrine generally is not applicable to naturat
bodies of water, and since the owner of land is not under duty to erect a
fence or other obstruction to protect small children from obtaining access
to a branch or creek flowing in its natural state, a Housing Authority may
not be held liable for the death of a child of one of its tenants who
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drowned when she fell into a stream, swollen by heavy rains, flowing ad-
jacent the property.

2, Municipal Corporations § 12; Waters and Water Courses § 1—

A hastening of the flow of surface waters necessarily results from the
construction of streets and gutters by a municipality, and the city may
not be held liable for injuries resulting from such acceleration in flow if
the surface waters are not diverted from their natural direction of flow.

8. Same—

The failure of a municipality to provide adequate culverts to take care
of the drainage of surface water through a natural stream in ordinary
and foreseeable storms cannot be a contributing cause of the drowning of
a child who fell into the stream when the evidence discloses that there
was no backup of waters at the point where the child fell in, but to the
contrary, that the water was flowing rapidly at that place and that the
child's body was recovered some two blocks downstream.

AppEAL by plaintiff from Morrs, J., February Civil Session, 1963,
LEexoir Superior Court.

The plaintiff, administratrix of her daughter, Earline Roberson, age
eight years, instituted this civil action to recover damages for her
daughter’'s death, allegedly resulting from the actionable negligence
both of the City of Kinston and the Housing Authority of that eity.
Both defendants, by answer, denied negligence.

At the conclusion of the plaintiff's evidence, the court entered judg-
ment of compulsory nonsuit, from which the plaintiff appealed.

White & Aycock by Chas. B. Aycock; H. E. Beech for plaintiff ap-
pellant.

Geo. B. Greene for City of Kinston defendant appellee.

Whitaker & Jeffress for defendant Housing Authority of The City
of Kinston, appellee.

Hiceins, J. The evidence discloses the following: In the year
1940 the Housing Authority of the City of Kinston was chartered by
the State of North Carolina as o municipal corporation. The charter
authorized it to acquire property in the City of Kinston on which were
located unsanitary and unsafe buildings and to replace them with san-
itary and safe buildings for rent to families of low income. The Au-
thority acquired 9.69 acres of land in Kinston, bounded on the north
for a distance of 418 feet by Adkin Branch, or Canal. The plaintiff’s
complaint described it as “Adkin Diteh.” The canal had its source
north of the city and emptied into the Neuse River to the south. It
drained the entire City of Kinston and surrounding area. The plain-
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tiff’s witness described the canal as four to four and one-half feet in
depth, and 10 to 12 feet in width.

The Housing Authority erected a number of housing units, in one of
which the plaintiff and her daughter lived. The rear of this unit was 20
to 25 feet from the canal. The Authority built a concrete driveway be-
tween the building and the canal.

On July 9, 1956, 1.69 inches of rain fell in the Kinston area. Ger-
aldine Rooks, nine at the time involved, gave this account of what
happened on the 10th: “We (the witness and Earline Roberson) went
to the Adkin Canal to see how far the water had come up, and there
were a number of other children standing around; and there was a
young boy, Donald Bradshaw, throwing pecans in Adkin Canal and
she (Earline Roberson) was bending over to get one and when she
stepped from the street to the dirt, the ground caved in and she fell in
the water. The depth of the water was about an inch less than the
paved street. . . . With reference to the water, it was going down-
gtream in a swift manner.”

The distance between the road and the canal, “about a foot and a
half.” The body was recovered about two hours later, three blocks
downstream.

The cvidence disclosed that in case of unusually heavy rainfall
Adkin Canal overflowed its channel. Mr. Sutton, who was familiar
with the area, testified: “I have seen the water high enough on one
occasion that it came inside the apartment building.”

The Housing Authority had provided a playground and a reerecation
building for the children of the tenants. The rear of the plaintiff’s
apartment was not in the playground arca. However, children fre-
quently played along the canal.

Prior to 1956, the City of Kinston had engaged in an extensive pro-
gram of street widening and paving. These improvements had hasten-
ed the flow of surface water into Adkin Canal. Several blocks down-
stream from the housing project the City had placed three 72-inch tile
culverts under the Caswell Street. crossing, The plaintiff's evidence was
to the cffect that these were insufficient to carry the flow of Adkin
Canal in case of rainfall of 1.69 inches.

The plaintiff alleged the death of her intestate resulted from the
joint and concurrent negligence of the two defendants: (A) The Hous-
ing Authority was negligent in building the roadway too close to the
canal, and in failing to erect a fence or barricade along its banks to
protect the children from the dangers incident to the canal. (B) The
City of Kinston was negligent in failing to deepen and widen Adkin
Canal to accommodate the accelerated flow of surface water resulting
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from its extensive street paving program, and in failing to erect suit-
able barricades along the canal.

The defendants filed separate answers, each denying its negligence.
The answers make it unnecessary to consider any question of misjoin-
der. Likewise, the City of Kinston does not claim any governmental
immunity. Henece liability is determined by the application of the rule
of due care under existing eircumstances and conditions.

The Housing Authority, by its demurrer to the evidence, presents
essentially the defense interposed by demurrer to the complaint in
Fitch v, Seluyn Village, 234 N.C. 632, 68 2.E. 2d 255, The rule of law
declared in Fiteh, and followed in many cases, sustains the Housing
Authority’s demurrer to the evidenec: “The attractive nuisance doc-
trine generally is not applicable to bodies of water, artificial as well
as natural, in the absence of some unusual condition or artificial fea-
ture other than the mere water and its location . . . But, we know of
no decision in this or any other jurisdiction, where the owner of land
has been held liable for failure to erect a fence or other obstruetion to
protect small children from obtaining access to a branch or creck upon
his premises which flows in its natural state. . . . If it should be con-
ceded that a branch or ereek is inherently dangerous to children of
tender vears, it must be conceded that such streams cannot be casily
guarded and rendered safe.” See also, Matheny v. Mills Corp., 249
N.C. 575, 107 S.E. 2d 143; Lovin v. Hamnlet, 243 N.C. 399, 90 S.E. 2d
760; Ford v. Blythe Bros. Co., 242 N.C, 347, 87 S.E. 2d 879; Stribbling
v. Lamm, 239 N.C. 529, 80 S.E. 2d 270; 65 C.J.S., “Negligence,” §
29(12), p. 475.

In determining the liability of the City of Kinston, it must be con-
ceded the planning and construction of streets are necessary public
functions. There is neither allegation nor proof of defects in the plans,
nor negligence in their execution. The complaint is the paving of
streets hastened the flow of surface waters from rain and melting snow
into the Adkin Canal. Hastening the flow, causing a more rapid rise in
the natural and only outlet, is a physical necessity resulting from the
improvements. It is not negligence. “First, we are of the opinion that,
in respect to the drainage or diversion of surface water, a railroad
company enjoys the same privileges as any other landowner, but no
greater, to be exercised under the same restrictions. . . . Secondly, a
railroad company or any other landowner has a right to cut ditches
and conduct the surface waters inte a natural watercourse passing
through its land, and if this right is exercised in good faith, and in a
reasonable manmner, for the better adaptation of the land to lawful and
proper uses, no damage can be recovered if the lands of a lower own-
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er are injured. . . . ‘No doubt, the owner of land through which a
stream flows may increase the volume of water by draining into it,
without any li: LblhtV to damages by a lower owner'.” Jenkins v. R.R.,
110 N.C. 438, 15 S.E. 193; Waflle v. R.IR., 53 N.Y. 11.

o (;3)@ m regard to the flow and dizposal of surface water in-
cident to the grading and paving of strcets, a different rule is recog-
nized, and a municipality, acting pursuant to legislative authority, is
not ordinarily responsible for the increnze in the flow . . . unless there
has been negligence . . . causing the damage complained of.” Youw-
mansg . Hendersonville, 175 N.C. 574, 96 S.E. 45

Drainage is us necessary for a tewn or city as for a railroad or an
individual. The surface water must net be diverted 1?‘0111 itz normal
outlet. Acceleration is necessarily involved in drainage. The (\wi\ nee,
however, failed to show negligence on the part of Kinston in its strect
CODSU‘uCt}OH work.

Was the City of Kinston negligent in failing to widen and deepen
Adkin Canal? On the oceasion giving rize to this action the banks of
the canal were practically full. On rare oceasions th (*z'c Wi 20Me 0ver-
flow. On one oceasion the water hacked up to the fGrst floor of apart-
ment building No. 12, We must remember a ity does 1ot w1 the Tand

nelosed within its boundaries. Incorpox (\t'mn foliows the nvntmn and
e\}x“]\ur,n of a settlement, Likewise, the ety cannot contral rainfall.
It cannot guarantee <afety from floods on the natural watereoursos, It
may be Hable if it no lwel itly impedes the flow, eqnd oo, A elty
on a natural watercourse is not responsible for damage e N‘\(‘I by a
downpour. The doctrine of reasonable foreseoalilitv 1‘1 pliclt in negli-
genee cages removes a city even farther away {rom liabi ity for a« death
by drowning in a natural watercourse.

The plaintiff offered evidence that culverts under Caswell Street,
several bloeks below the housing development, were inadequate on
July 10, 1956, to carry the flow of Adkin Canal. How ever, there was
no backup of water at the housing development. The thI girl who
saw the plaintiff's intestate fall into the stream said: “The water

- was going downstrean in a swift manner.” The body was found
and recovered three or four blocks downstream. So, any mpounding of
water at the Caswell Qtr‘oeft crassing had no bearing on the flow at the
housing pl() ject where the little givl fell into the current and was sw opt
to her death. Regretia })Ie and sad as the case is, lability on the part
of either dufcnd&nt is not establiished by the evidence, The judgments
of nonsuit are

Affirmed.
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BLAKE C. CLARK v. A. L. MEYLAND, CHAIRMAN GUILFORD COUNTY BOARD
orF ELecTioNs ; FRED M. UPCHURCH axp ARTHUR UTLLEY, MEMBERS
or THE GUILFORD COUNTY BoaRrD OF ELECTIONS ; AND MARGARET SCHEC-
TER, SECRETARY OF THE GUILFORD COUNTY BOARD OF ELECTIONS.

(Filed 17 January 1964.)

1. Elections §§ 2, 14—

That part of G.S. 163-50 which requires an elector desiring to change
his party atliliation to swear that he desires to make the change in good
faith held constitutional and valid in having as its purpose the preven-
tion of raids by one political party into the ranks of another in primary
nominations, but the remainder of the statutory oath requiring the elector
to swear or aflirm that he will support the nominees of the party at that
and in future elections until he should again chaage his affiliation, is void
as preventing a voter from casting his ballot according to the dictates of
his conscience. Art. I, § 10 of the Constitution of North Carolina.

2. Statutes § 4—
Where that part of a statute imposing an unconstitutional limitation is

divisible from other parts of the statute, which are constitutional, the
statute stands with the unconstitutional provision deleated.

AppeAL by plaintiff from Shaw, J., September 9, 1968 Civil Session,
Gruivrorp Superior Court, Greensboro Division,

The plaintiff instituted this civil action to have the court determine
by declaratory judgment his mght to change his political party affilia-
tion on the registration books of Guilford County Board of Elections
without making oath “that I will support the nominees of the party to
which I am now changing my affiliation in the next election and the
said party nominees thereafter until I shall, in good faith, change my
party affiliation in the manner provided by law.” The plaintiff prayed
for a writ of mandamus to compel the election officials to permit the
requested change without requiring him to take the (to him) objection-
able part of the loyalty oath above quoted.

The pleadings and stipulations establish the following: On and
prior to October 3, 1962, plaintiff was a qualified and registered elector
in Guilford County. He was registered as a Democrat. The defendants
at all times pertinent to this inquiry held offices as stated in the cap-
tion. The plaintiff applied to the Secretary of the County Board of
Elections for a change in party affiliation from ‘“Democrat” to “Re-
publican.” He agreed to take the oath preseribed in G.S. 163-50, ex-
cept the part above quoted, to which he objected upon the ground he
did not know who the Republican nominees would be, their views on
public questions at the time of the election, nor who the party candi-
dates would be in future elections. Hence, in good conscience, he could
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not swear that he would support them. He offered to take the oath if
the objectionable clause were eliminated. The officials of the Board
of Elections refused to permit the change without the full oath. The
plaintiff exhausted all administrative remedies prior to the institution
of this action, in which Judge Shaw entered the following:

%2, The oath required by G.S. 163-50, does not abridge, modi-
fy or deprive any registered elector of any constitutional Rights,
State or Federal, to which he is lawfully entitled.

“IT IS THEREFORE ORDERED, ADJUDGED, AND DE-
CREED that the plaintiff’s action be dismissed, the relief sought
by the plaintiff be denied, and the costs of this action be taxed
against the plaintiff.

“This 18th day of September 1963.

“/s/ Eugene G. Shaw, Judge Presiding.”

William L. Osteen, J. Halbert Conoly, Charles E. Dameron, Jordan
J. Frassineti for plaintiff appellant.

Durwood S. Jones, for defendant appellees.

T. W. Bruton, Attorney General, James F. Bullock, Assistant At-
torney General, Amicus Curiae.

Hiceins, J.  In this case the plaintiff, a registered Democrat, sought
to change his party affiliation and to qualify himself to vote in the
Republican Primary. The election officials, as a condition precedent to
the change, demanded that he take the oath prescribed by G.S. 163-50,
as follows:

CT, , do solemnly swear (or affirm) that I desire in
good faith to change my party affiliation from the. ... to
the ... party, and that such change of affiliation be made

on the party registration books, and I further solemnly swear (or
affirm) that I will support the nominees of said party to which I am
now changing my affiliation in the next election and the said party
nominees thereafter until I shall, in good farth, change my party affilia-
tion in the manner provided by law, so help me God.” (emphasis
added).

The plaintiff refused to take that part of the oath above in italics.
The election officials refused to make the requested transfer. The case
presents this question: Did the General Assembly aet within its com-
petence in requiring, as a condition of the party transfer, that the
plaintiff make oath in the manmer set forth in the statute? The plain
wording of the oath obligated the plaintiff to support the nominees of
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the Republican Party “in the next general election and the said party
nominees thercafter until I shall, in good faith, change my party
affiliation in the manner provided by law.” For additional emphasis to
bhis in futuro commitment, the Legislature by G.S. 163-197, provided
that any person shall be guilty of a felony who knowingly swears
falsely with respect to any matter pertaining to any primary or elec-
tion.

The true intent and purpose of the primary laws are stated in States’
Rights Democratic Party v. Board of Elections, 229 N.C. 179, 49 S.KE.
2d 379: “But they (primary laws) do not undertake to deprive the
voter of complete liberty of consecience or conduct in the future in the
event he rightly or wrongly comes to the conclusion subscquent to the
primary that it is no longer desirable for him to support the candidates
of the party in whose primary hie has voted. Besides, the Legislature
has expressly declared that nothing contained in the laws governing
primary elections ‘shall be construed to prevent any clector from cast-
ing at the general election a free and untrammeled ballot for the ean-
didate or candidates of his cholee” G.8. 163-126.” The court held il-
legal rules of the State Board of Llections disqualifying those regis-
tered to vote in the primary from filing a petition for a new party.

Many of the cases in other states hold that obligation to support
the nominees of the primary imposes a moral obligation which is al-
ready implieit in the very act of taking part in the primary. “(T)he
primary voter, with or without the statute, incurred a moral obliga-
tion binding on his honor.” The court concluded that the obligation was
no greater with than without the oath. “The voter’s conduct must be
determined largely by his own peculiar sense of propriety and of right,
It 1s for such reasons that the courts do not undertake to compel per-
formance of the obligation.” Westerman v. Mims, 111 Tex. 29, 227 SV,
178; Ray v. Garner, 257 Ala, 168, 57 S.IE. 2d 824; Chapman v. King,
154 Fed. 2d 460 (5th Ct. denied), 327 U.S. 800; State v. Michel, 121
La. 374.

Without the binding commitment to support the “next” and the
“thereafter” candidates of the party, the remaining parts of the oath
would scem to furnish adequate means by which to determine good
faith membership in the party and to prevent raids by one party into
the ranks of the other in primary nominations. Any elector who offers
sufficient proof of his intent, in good faith, to change his party affilia-
tion cannot be required to bind himself by an oath, the violation of
which, if not sufficient to brand him as a felon, would certainly be
sufficient to operate as a deterrant to his exercising a free choice among
available candidates at the election—even by casting a write-in ballot.
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His membership in his party and his right to participate in its primary
may not be denicd because he refuses to take an oath to vote in a
manner which violates the constitutional provision that elections shall
be free. Article I, Sce. 10, Constitution of North Carolina.

When a member of either party desires to change his party affiliation,
the good faith of the change is a proper subject of inquiry and chal-
lenge. Without the objectionable part of the oath, ample provision is
made by which the officials may strike {from the registration books the
names of those who arc not in good faieh members of the party. The
vath to support future candidates violates the prineipic of freedom of
consclence. It denies a {ree ballot—one that is cast according to the
dictates of the voter’s judgment. We must hold that the Legislature is
without power to shackle a voter's conscicnee by requiring the objec-
tionable part of the oath as a price to pay for his right to participate
in hiz party’s primary.

The oath as prescribed by G.3. 163-30 is divisible. Tt stands, but
with the objectionable part climinated. Banlis v. Raleigh, 220 N.C. 25,
16 S, 2d 413. And, as stated in Starbuck ©. Havelock, 252 N.C. 176,
113 S.I5. 24 978, “We apply to this Act the law so frequently deelared
with respeet to partially invalid legislative acts” Citing Constantian
v. Anson County, 244 N.C. 221, 93 S.I%. 2d 163 Commissioners v. Bor-
ing, 175 N.C. 103, 85 3.E. 43; Smith v. Wilkins, 164 N.C. 135, 80 S.IE,
168.

No doubt, the authorities, upon a new appileation, will permit the
plaintiff to change his party affiliation without requiring that part of
the oath hiercin declared to he invalid.

The judgment of the Supericr Court of Guilford County is

Reversed.

BARBARA LEE WATT (xow WAGSTAFF) v. WILLIAM VERNON CREWS
AND THIS TRANSIPORT CORPORATION, ORIGINAL DEFENDANTS, AND
WILLIAM O'BRIEN, ADDITIONAL DEFENDANT.

(Filed 17 January 1964.)

1. Trial § 22—
Contradictions, even in plaintiff’s evidence, do not justify nonsuit.

2. Automobiles § 41e—

Ividence tending to show that defendant’s tractor-trailer was left stand-
ing on the hardsurface, unattended at nighttime without lights, flares, or
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warning, and that a motorist was unable to see the vehicle in time to
stop before colliding with its rear, takes the issue of negligence to the
jury, notwithstanding contradictory evidence that there were lights on the
vehicle and reflectors up to 200 feet to its rear.

8. Automobiles § 43—

In determining the question of the sufficiency of one defendant’s evi-
dence to go to the jury on its cross-action against the other defendant, the
first defendant’s evidence must be taken as true, and where its evidence
tends to show that its driver left lights and reflectors back of its stalled
tractor-trailer as required by statute and that the other defendant drove
his car into the rear of the tractor-trailer, its evidence is sufficient to be
submitted to the jury on the cross-action.

4, Trial § 85—

The court is not required to give the contentions of the litigants in its
charge, but when it undertakes to do so the court must give equal stress
to the respective contentions of the parties, and the giving of the conten-
tions of one party alone must be held for prejudicial error.

5. Trial § 84—

The court is required to charge the jury as to which party has the
burden of proof on each issue, and the failure of the court to charge the
jury that the burden is on the original defendant to prove the negligence
of the additional defendant and that such negligence was a proximate
cause of the injury, must be held for prejudicial error.

AppEAL by Transport Corporation and additional defendant O'Brien
from Williams, J., 6 May 1963 Civil Session of WAKE.

The plaintiff instituted this action to recover for personal injuries
sustained in a collision between a tractor-trailer, operated by defen-
dant Transport Corporation, and an automobile in whieh the plaintiff
was riding and which was owned and operated at the time of the col-
lision by the additional defendant O'Brien.

On 23 August 1961, about 11:00 p.m., defendant Transport Corpora-
tion’s tractor-trailer was being operated by its driver, defendant Wil-
liam Vernon Crews, in a westerly direction on U. 8, Highway 70 near
the bridge over Interstate Highway 95. The truck stalled due to a de-
fective switching mechanism on the gas tank; the driver pulled the
tractor-trailer on the side of the highway as far as its momentum
would carry it, but succeeded only in getting the right wheels of the
tractor not more than a few inches off the pavement while the right
wheels of the trailer remained on the pavement. After trying unsuccess-
fully to start the motor, according to the testimony of the driver of the
tractor-trailer, he placed reflector flares at intervals to the rear of the
truck, turned on the left turn signal, and left the clearance lights burn-
ing on the rear of the truck. All the clearance lights were on the bed
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of the truck which was loaded with 21 hogsheads of tobacco and cov-
ered by a dark green canvas. The driver of the truck left for Smith-
field to get gas. The collision occurred just before the driver returned
to his truck.

About 11:45 p.m., the plaintiff and the additional defendant O'Brien
were procecding in a westerly direction on U. 8. Highway 70 in
O’Brien’s car, which was being operated at a speed of approximately
50 to 60 miles per hour. The night was dark and cloudy. O'Brien fail-
ed 1o see the truck in time to stop, and struck the rear of the truck
after skidding 69 feet.

The plaintiff Barbara Lee Watt (now Wagstaff) brought this ac-
tion against the Transport Corporation, and defendant Transport
Corporation had O'Brien joined as an additional defendant. The
Transport Corporation filed a cross-action against O’Brien pursuant
to the provisions of G.S. 1-240. O'Brien filed a counterclaim against de-
fendant Transport Corporation for his personal injuries and property
damage.

The jury found that the plaintiff was injured by the negligence of
the Transport Corporation and O'Brien and assessed her damages at
$5,000. Judgment was entered for the plaintiff against the Tramsport
Corporation for $5,000, for the Transport Corporation against O’Brien
for contribution in the sum of $2,500, and against O’Brien on his
counterclaim.

Defendant Transport Corporation and O'Brien appeal, assigning
error.

Yarborough, Blanchard & Tucker for plaintiff.

Maupin, Taylor & Ellis for Transport Corporation.

William T. Crisp; Howard F. Twiggs; Smith, Leach, Anderson &
Dorsett for O’Brien.

Dexxy, CJ. We shall first consider the appeal of the Transport
Corporation. This appellant has abandoned all its exceptions and as-
signments of error except those challenging the action of the trial
judge in refusing to grant its motion for judgment as of nonsuit as to
plaintiff at the close of all the evidence.

The evidence is in sharp confliet with respect to lights on the rear of
the parked tractor-trailer at the time of the accident. The Highway
Patrolman who arrived at the scene of the accident about 20 minutes
after it occurred testified: “When I arrived at the scene of the acci-
dent, there were three reflectors behind the truck on the east side of
the truck. The furtherest reflector was approximately 200 feet from
the rear of the trailer. * * * The reflectors were 3-1% to 4 inches in



146 IN THE SUPREME COURT. [261

Wart ©. CREWS,

diameter and had a base so that they would sit on the pavement. The
reflector part, when a light would shine on it, would reflect a red light.
There was no lighted portion, no eleciric light and no flave connected
with the reflector. * * * The only light that I saw burning on the
tractor-trailer when I arrived there was one light up on it, the best I
recall, up on the hogshead itself and it was mighty dim. * * * I was
there when the tractor-trailer was moved from the scene, and they had
to use a wrecker to do that because the battery was dead.”

The plaintiff testified that at the time of the accident she was look-
ing straight ahead through the windshield; that the car was traveling
from 50 to 55 miles per hour; that “As we started up the incline sud-
denly I saw there was a big object in front of me. * * * Nr. O’Brien
applied his brakes quickly, then the crash. * * ®* The car crashed
into the rear end of the tractor-trailer. I did not see any lights, re-
flectors, or flares behind that tractor-trailer before the ear hit it.”

On cross-examination, this witness testified: “Before we reached the
ineline there were no flares or lanterns or anything like that out there
in front of us. * * * As we were going up the incline, I really didn’t
notice the curve too mueh; but I know that T suddenly saw the ob-
ject, the black object, in front of us. It suddenly came into view, within
range of our headlights. At the time I saw it there were no lights
of any type on it.”

Contradictions, even in the plaintiff's evidence, do not justify non-
suit. Bridges v. Graham, 246 N.C. 371, 98 S.E. 2d 492: Whitley v.
Jones, 238 N.C, 332, 78 S.E. 2d 147; Graham v. Spaulding, 226 N.C.
86, 36 S.E. 2d 727; Ward v. Smith, 223 N.C. 141, 25 S.E. 2d 463;
Chestnutt v. Durham, 224 N.C. 149, 29 S.E. 2d 339.

A careful consideration of all the evidence adduced in the trial be-
low leads us to the conclusion that it was sufficient to carry the case
to the jury against this appellant.

Furthermore, the court submitted an issue to the jury to deter-
mine whether or not the plaintiff was guilty of contributory negligence
as alleged in the answer of defendant Transport Corporation. This
issue was answered in favor of the plaintiff upon a charge unexcepted
to by this appellant.

We hold that the court below properly overruled this appellant’s
motion for judgment as of nonsuit as to the plaintiff. Carrigan v.
Dover, 251 N.C. 97, 110 S.E. 2d 825; Scarborough v. Ingram, 256 N.C.
87, 122 S.E. 2d 798.

Appeal of additional defendant William O’Brien.

O'Brien assigns as error the denial of his motion for judgment as of
nonsuit on the cross-action of the Transport Corporation for contri-
bution.
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We think the evidence offered by defendant Transport Corporation
was sufficient to take the case to the jury on its cross-action against
hlb appellant. The Transport Corporation is the plamntiff in this cross-
action and its evidence with respect to lights on Lhe rear of its parked
trailer and the refleetors placed on the highway to the rear of its
parked trailer must be considered as true on a motion for judgment as
of nonsuit and considered in the light most favorable to it. Bundy v.
Powell, 220 N.C. 707, 51 S.I5. 2d 307; Register v. Gibbs, 233 N.C. 456,
64 S E. 2d 250, Brf(]ges v. Grakam, supra; Coleman v. Colonial Stores,
Inc., 259 N.C. 241, 130 8.1, 2d 338,

Among this appulanc s 64 assignments of crror, assignment of crror
No. 35 chailenges the correetness of the court’s charge in that the court
f‘uled to give the contentions of this appellant on the second issue,
and assignment of error No. 38 is to the failure of the court to instruet
the jury that the burden of proof on the second issue was on the de-
fcndant Transport Corporation.

The sccond 1ssue ren dq as follows: “Was plaintiff injured by the
negligenee of the additional defendant, \\"i}ham O Bricn, as adcgcd 1‘1
the crosz-action of defo Lmt l"anw:‘)or* Corporation? Answer: 3

This was a vital 1aue ;711 :ofar wz this ulmolhmt wa coneerned, ]ww-
ever, an examination of the charee on thisz issue reveals that the court
gave the contentions of the Trareport Corporaticn at considerable
length and in detall, but gave no contention whatever of the defendant
O'Brien.

We have held that a trial 111'1"‘-"- 13 ”10t required by law to give the
contentions of litizants to the jury. S. v, Colson, 222 N.C. 25, 21 S 1,
2d 803; Trust Co. v. Insurance Co., 20~L N.C. 252, 167 NI 854 When,
however, a judge udertakes to state the contentions of one party, he
must give the equally pertinent contentions of the oppozing party.
Brannon v. Ellis, 240 }\.C 51, 81 5.E. 2d 1965 S. v, ]xlzl('l\hohn 243
N.C. 306, 90 S.E. 2d 765; In re W7 1 of Wilson, 258 N.C. 310, O
2d 601.

(.S, 1-180 provides that “the judge shall give cqual stress to the
contentions of the plaintiff and defendant in a civil action and to the
State and defendant in a eriminal action.”

In the trial below, the jury was not instructed that the burden of
proof on the sceond issue was on the defendant Transport Corporation,

In Tippite v. R.R., 234 N.C. 641, 68 S.E. 2d 285, this Court said:
“(3.8. 1-180, as amended, requires that the judge ‘shall deelare and ex-
plain the law arising on the evidence given in the case.” This places a
duty upon the presiding judge to instruct the jury as to the burden of
proof upon each issuc arising upon the pleadings. It is said that ‘ “the
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rule as to the burden of proof is important and indispensable in the ad-
ministration of justice. It constitutes a substantial right of the party
upon whose adversary and burden rests; and, therefore, it should be
carefully guarded and rigidly enforced by the court. S. v. Falkner,
182 N.C. 798, and cases cited.” Hosiery Co. v. Express Co., 184 N.C,
478 Coach Co. v. Lee, 218 N.C. 320, 11 S.E. 2d 341; Crain v. Hut-
chins, 226 N.C. 642, 39 S.E. 2d 831.”

Assignments of error Nos. 55 and 58 were well taken and must be
sustained.

In our opinion, in the trial below there was no error that would jus-
tify a new trial of the plaintiff’s cause of action, and we so hold.

As to Transport Corporation—Affirmed.

As to O’Brien—New trial.

JAMES EDWARD TEELE v. CLAYBORNE K. KERR axp LUTHER W.
KERR.

(Filed 17 January 1964.)

1. Limitation of Actions § 18—

Where all of the relevant facts are admitted, the question of the bar of
a properly pleaded statute of limitations is a question of law.

2, Judgments § 43—
The cause of action is merged in the judgment rendered therein, and
the judgment is a debt of record so that an action on the judgment is a
new action on a debt separate and distincet from the original cause of
action.

3. Guardian and Ward § 8; Infants §§ 5, 6—

The powers of a next friend or a guardian ad litem, as distinguished
from a gemeral guardian, are coterminous with the beginning and ending
of the prosecution of the particular suit in which he is appointed so
that the entry of judgment renders him functus oficio, and he is not au-
thorized to receive payment of the judgment for the minor. G.S. 1-64.

4. Judgments § 43—

Where judginent is recovered in favor of an infant in an action brought
by the next friend, the infant having no general guardian, the ten year
limitation on an action on the judgment, G.S. 1-47(1), begins to run when
the infant reaches his majority. G.S. 1-17.

ArpraL by defendant, Clayborne K. Kerr, from Carr, J., March 1963
Civil Session of DurHAM.
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Action to renew a judgment.

These facts are either stipulated or established by the record proper:
Plaintiff was born on October 25, 1938 in Durham County. He was
struck by an automobile driven by the defendant on March 13, 1946
when he was seven years old. Thereafter, on August 25, 1947, the
Clerk of the Superior Court of Durham County duly appointed plain-
tiff's father, James Henry Teele, as his next friend to bring an action
against the defendant to recover for plaintiff’s personal injuries. He
instituted the action on the same day. At the April 1948 Civil Term of
the Superior Court of Durham County a judgment was rendered in
favor of the plaintiff and against the defendant Clayborne K. Kerr in
the amount of $1,177.83. This judgment was docketed on April 19,
1948 when the plaintiff was nine years old. No part of this judgment
has ever been paid. On October 25, 1959 plaintiff attained his ma-
jority. On February 28, 1962 he instituted this action to renew the
judgment., By answer, the defendant plead the ten-year statute of
limitations, G.S. 1-47(1), in bar of plaintiff’s right to maintain the
action. Upon the trial the jury found that the plaintiff’s action was
not barred by the statute of limitations and that defendant was in-
debted to the plaintiff in the amount of $1,177.83 with interest from
April 19, 1948. From judgment entered on the verdiet, defendant Clay-
borne K. Kerr appealed.

Bryant, Lipton, Bryant & Battle for plaintiff appellee.
Blackwell M. Brogden for Clayborne K. Kerr defendant appellant.

Suarp, J. Where the statute of limitations is properly pleaded, and
all the facts with reference to it are admitted, the question whether 1t
constitutes a bar becomes a matter of law. Mobley v. Broome, 243 N.C.
54, 102 S.E. 2d 407. This appeal presents one question: Does the
statute limiting the time to bring an action on a judement to ten
years from the date of its rendition, begin to run as against an infant
where the judgment was procured on his behalf by a next friend ap-
pointed for that purpose? If the answer to this question is NO, G.S.
1-17 would permit the plaintiff to bring an action on the judgment
secured when he was nine yeans old within the time limited by G.S.
1-47(1), ie., ten years, after he became twenty-one years old.

To answer this question we must first consider the nature of an ac-
tion upon a judgment. “When a judgment is obtained, the precedent
cause of action is merged into and extinguished by the judgment. 2
Black, Judgm. §§ 674, 675, 677; Freem. Judgm. §§ 215, 216. The judg-
ment is a debt of record,—a new cause of action,—upon which a new
suit may be maintained.” Williams v. Merritt, 109 Ga. 213, 34 S.E. 312.
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In Reid v. Bristol, 241 N.C. 699, 86 S.E. 2d 417, it was pointed out
by Bobbitt, J. that in this State, since 1866, if not before, the only
way to sceure a judgment on a judgment was by an independent ac-
tion conunenced as is every action to recover judgment on a debt.
Hence the suit instituted by plaintiff on February 28, 1962 on the judg-
ment was a new action on a debt; it was separate and distinct from the
personal injury suit in which it had been obtained on April 19, 1948,

The next question is whether the authority and duties of a next
friend terminate when he reduces plaintiff's elaim to judgment or
whether his authority continuoes to colleet the judgment and to bring
an action on it for that purpose if necessary. If the authority of a
next friend terminates with the judgment, plaintiff may maintain this
action; if, however, it continues, he may not. Rowland v. Beauchamp,
253 N.C. "3] 116 S.E. 2d 720,

Tt iz the rule in North Carolina that, exeept in suits for realty where
the legal title is in the ward, the statute of limitations begins to run
against an infant who 1s represented by a general guardian as to any
action which the guardian could or should bring, at the time the cause
of action acerues. If he has no guardian at that time, the statute be-
gins to run upon the :ppo'ntnwnt of a guardian or upon the removal
of his disabili t" as provided in G.5. 1-17 whichever occurs first, Trust
Co. v. Will's, 257 X. C 39, 125 S E. 9d 359.

Theve is, ho\ ever, a vast difference between the authority of a gen-
eral guardian and a next friend. A guardian is authorized by G.8. 30-
20 to tuke posscssion of all his estate {or the uze of his ward and to
bring all necessary actions therefor, Gi3 1-64 morolv authorizes infant
plaintiffs without a general guardian to appear by their next {riend
when 1t 18 necessary for them to prosecute an actlown The power of a
next friend is strietly limited to the pmfommﬂco of the preeise duty
imposed upon him by the order appointing him, that is, the prosecu-
tion of the particular ‘action in whieh he was appointed. It is his duty
to represent the infant, sce that the witnesses are present at the trial
of the infant’s case, and to do all things which are required to secure a
judgment favorable to the infant. Roberts v. Vaughn, 142 Tenn. 361,
219 SW. 1034, 9 AL.R. 1528. When he has done that, his authority in
the suit is at an end unless some attack should be made upon the judg-
ment by motion in the cause,

In the absence of a special statute it is the general rule that the next
friend of an infant has no authority to receive payment of the judg-
ment he has secured for the infant. “Kither or both of two reasons are
given for this rule. First, the duties of the next friend or guardian ad
litem are coterminous with the beginning and end of the prosceution of
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the suit, so that upon entry of final judgment he has no further interest
in the case. Second, payvment to the next friend or guardian ad litem
might result in the loss of the benefit of the recovery, since a bond is
mot ordinarily requived of him in pro':c(fubng the action.” 27 Am. Jur,,
Infants § 134; l’(zsﬂ'cer"c v East St Lo &S Ry. Co., 281 111 385, 117

O

N.E 1035, TR AL 1918 €, 52, Under our statutes only the elerk or the

fegal guardian of un inf&nt hiaz authority to receive pwuym(wnt and satis-

fy a judgment rendered i favor of an mfant. G50 1-39. See Tate v.

A J

Mott, 96 N.C. 19, 2 S.E. 176. In practice, the de fmdant »ays the
2 )

judgment to the Clerk of the superier Court who holds the funds until

tlie miner becomes twenty-one untn a gml ral g aardian is appoint-

ed for him unless the sum is 51, (0 00 cr less when he may disburse it
S

himself under the terms of G.8. 2-53.

The status, {unction, and authority of a next friend of a minor were
veviewed in Joknston County v. Ellis, 226 N.C. 268, 38 3.I5. 2d 31, In
that case 1o, was appointed pext {riend to act for his minor brothers
and @'sters, movants in o tax foreelosure action to set aside a tax fore-
ciosure. Therealter the mertgagee also intervened and filed a similar
moticn. A Judgment was cntered setting aside all orders and deerces
made in tae cage as well as the deed to the purchaser. Ten months
later, without notice to the next friend, the Clerk of the Superior Court
determined the amount due on the mortgage, entered judgment for it
against the owners of the land, including the minors, and appointed a
comm'ssioner to sell the land under the mortgage. Approximately ten
vears later the minors, having become of age, moved to set aside this
judgment and the sale made under it. The Superior Court denied the
motion; the Supreme Court reversed, saying:

“A next friend is not an all-time and all-purpose representa-
tive through whose action or failure to act his infant suitors may
be bound by orders and judgments which have no connection with
the purpose of his appointment, or the rights of the minors which
by virtue of such appointment it is his office to assert. The scope
of his representation lies within and is determined by that pur-
pose, the necessities of its prosecution and the procedure reason-
ably incident thercto. In 27 Am. Jur,, p. 839, sec. 118, is a sum-
marized expression of the law as we conceive it to be here: “The
next friend has full power to act for the purpose of sceuring the
infant’s rights, and may do all things that are necessary to this
end, although his power is strietly limited to the performance of
the precise duty imposed upon him by law.” Roberts v. Vaughn,
142 Tenn., 316, 219 S.W., 1034, 9 A.L.R,, 1528. No doubt in the
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assertion of such right the next friend may have to defend against
incidental or opposing rights, such as offsets, counterclaims, or
other defenses or demands connected with the original claim.

“The next friend came into the tax suit for the purpose of mak-
ing a motion to set aside a judgment and annulling a deed in the
tax suit, in which the minors were admittedly equitable owners of
the property and at the time unrepresented. His appointment did
not require him to defend against the foreclosure suit thrust into
this proceeding in the manner stated, and his representation of the
minors in that matter did not legally exist.

“Moreover, the record discloses that Ellis had successfully ac-
complished his mission as next friend, performed all the duty im-
posed upon him by law, and his office as next friend had become
functus officio. If the holder of the mortgage desired to foreclose,
it was necessary to do so in an orderly proceeding, instituted for
that purpose, and to secure the appointment of a guardian ad
litem to defend the owners of the equitable estate.”

The reasoning of the language quoted above is applicable to this
case. We hold that the authority of plaintiff's next friend in the per-
sonal injury case ended on April 19, 1948 and that this suit, instituted
on the judgment obtained in the former action, is a new and inde-
pendent action. The plaintiff, having instituted it within ten years
after reaching his majority, is entitled to maintain it.

This holding does not impinge upon any statement in Rowland v.
Beauchamp, supra, as defendant contends. Rowland involved a ques-
tion of the application of the statute of limitations to the specific ac-
tion which the next friend was appointed by the court to bring. The
instant case 1s a new and independent action; hence, Rowland is in-
applicable.

The judgment of the lower court is

Affirmed.

BILL R. PRICE v. STATE CAPITAL LIFE INSURANCE COMPANY.
(Filed 17 January 1964.)

1. Insurance § 28—

Provision of a policy for benefits if a person covered is confined to a hos-
pital by reason of sickness refers to an existing illness which is the cause
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of the hospitalization, and does not cover an operation to prevent future
illness.
2. Same—

The evidence disclosed that plaintiff’s wife had arrested tuberculosis,
that she became increasingly nervous and depressed during each successive
pregnancy, and that after the delivery of her fourth child lher physician
was of the opinion she was headed for a post-partum psychosis unless a
tubal ligation was performed. Held: If the operation was to prevent future
illness it was not within the coverage of the hospital policy, but if the
post-partum depression was serious enough to be classified as a sickness,
the operation was within the coverage, and the issue should be submitted
to the jury.

3. Same—

Serious emotional depression even though not amounting to insanity, is
akin to it, and insanity is generally held to be a sickness within the mean-
ing of a health and accident policy.

4, Trial § 22—
Discrepancies in the evidence are for the jury and not the court.

ArpeaL by plaintiff from Sink, E. J., at the July 1963 Civil Term of
Davipson.

Plaintiff instituted this action upon a policy of hospital insurance to
recover $372.75, surgical and hospital expenses incurred when an op-
eration known as a tubal ligation was performed upon his wife. De-
fendant admitted that the policy in suit was in full force and effect
between the parties at the time of the operation; that plaintiff’s wife
is an “eligible dependent” covered by the policy; and that proof of loss
was duly filed. Defendant alleged, however, that hospitalization and
surgery for an “elective tubal ligation” was not compensable under the
terms of the policy.

By stipulation the parties designated the pertinent portions of the
insurance contract. In summary, they provide for surgical and hos-
pital benefits when the surgery is performed by a legally qualified phy-
siclan upon an insured “as a result of accidental bodily injuries or
sickness.”

Plaintiff’s evidence, viewed in the light most favorable to him, tend-
ad to show the following facts: He and his wife have four children be-
tween the ages of two and thirteen years. Mrs. Price became increas-
ingly depressed and disturbed emotionally during each pregnancy af-
ter her first. During her fourth, she was emotionally unstable through-
out the entire pregnancy. She wept continuously, required drugs in
order to sleep or eat, and remained in bed for most of the nine months.
She narrowly escaped a complete nervous breakdown. Mrs. Price had



154 IN THE SUPREME COURT. [261

Price v. INsURANCE Co.

twice been in a sanatorium for tuberculosis, the last time being four or
five months after the birth of her first child.

Dr. E. L. Jones, Mrs. Price’s physician, testified in substance as
follows: Mrs. Price wanted the operation performed immediately fol-
lowing the delivery of her fourth child. Ordinarily ligations are done
within three days following delivery; however, to be sure that such
an operation was necessary, Dr. Jones postponed it for four weeks.
£he improved but did not recover completely. He came to the conclu-
sion that she was headed for a post-partum psychosis unless the op-
eration was performed. He had treated her for some emotional depres-
sion between her third and fourth pregnaneies, although it was less
severe than that which developed after she became pregnant. In sum-
mary, he advised the operation because (1) Mrs. Price continued ex-
tremely nervous and he diagnosed her condition as “severe emotional
depression™; (2) there was a danger that another pregnancy would ac-
tivate her arrvested tuberculosis; (3) she had four voung children who
needed her and (4) she had become ncreasingly nervous following
each pregnancy and delivery, and another pregnancy would cause
medical debility.

The operation was successfully performed on May 14, 1961—five or
six weeks after the delivery of Mrs, Price’s fourth child. Since then,
she has suffered no emotional disturbance and is now in good health
so far as this sympton is concerned. In the opinion of Dr. Jones she
would not have recovered completely without thie operation.

At the conclusion of plaintiff's evidence, the trial judge allowed de-
fendant’s motion for nonsuit and the plaintiff appealed.

Charles F. Lambeth, Jr., for plaintiff appellant.
Allen, Steed & Pullen and William B. Mills by Thomas W. Steed,
Jr., for defendant appellee.

Sparp, J. Whether plaintiff offered any evidence tending to show
that the operation performed upon Mrs. Price was the result of an ex-
isting sickness is the question posed by this appeal.

Webster's New International Dictionary, Second Edition, Unabrid-
ged, defines sickness: “1. a Diseased condition; illness; ill health.
b A disordered or weakened condition in general. ‘A great sickness in
his judgment.” Shak. 2. a A malady; a form of disease . . . .” This
definition was approved in Reserve Life Insurance Compaeny v. Lyle,
Ok!. 288 P. 2d 717. This Court has several times quoted, with approval,
the following definitions of disease:

“ ... ‘an alteration in the state of the human body . .. or
of some of its organs or parts interrupting or disturbing the per-
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formance of the vital functions, or of a particular instance or
case of this’; as ‘deviation from the healthy or normal condition
of any of the functions or tissues of the body'; and as a ‘morbid
condition of the body'.” Bailey v. Insurance Co., 222 N.C. 716, 24
S.E. 2d 614; McGregor v. Assurance Corporation, 214 N.C. 201,
198 S.E. 641.

While the words “sickness” and “disease” are technically synony-
mous, “when given the popular meaning as required in construing a
contract of insurance, ‘sickness’ is a condition interfering with one's
usual activities, whereas disease may exist without such result; in
other words, one is not ordinarily considered sick who performs his
usual occupation, though some organ of the body may be affected, but
1s regarded as wick when such diseased condition has advanced far
enough to incapacitate him.” 29 A, Am. Jur, Insurance § 1154; 10
Couch on Insurance 2d § 41:801.

Closely analogous to the instant case is that of Reserve Life Insur-
ance Company v. Whitten, 38 Ala. App. 455, 88 So. 2d 573. There suit
was brought upon an insurance policy which provided for bencfits for
hospital confincment “resulting from sickness.” A tubal ligation was
performed on the plaintiff because she had hemorrhaged very seriously
during past pregnancies and another would endanger her life. When
asked if an existing illness necessitated the operation, plaintiff's phy-
siclan testified that the operation was performed to prevent a potential
illness; that if plaintiff did not again become pregnant she would
have no further trouble. In denying rceovery, the Alabama Court said,
“, (W)e are of the opinion his (the doctor's) testimony shows
conclusively that the operation for which plaintiff is seeking to recover
was not performed to relieve any existing condition, but was perform-
ed solely for the purpose of preventing a possible future pregnaney
and a possible severc hemorrhaging resulting therefrom.”

We think it clear that the policy involved herein does not cover an
operation to prevent a potential sickness but was intended to include
only hospitalization resulting from an actual existing illness, Therc-
fore, if the operation upon plaintiff's wife was performed solely to pre-
vent a future pregnancy, either because it might activate the arrested
tuberculosis or cause another emotional disturbance, it clearly was not
within the poliey coverage. However, if one of the purposes proxi-
mately contributing to the decision to perform the operation was to
eliminate a post-partum depression serious enough to be classified as a
sickness, the operation was covered. The expression “confined to a
.. . hospital by reason of . . . sickness,” contained in the policy in
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suit, connotes an active state of illness or a condition which itself is
the cause of hospital confinement. Reserve Life Insurance Company v.
Lyle, supra.

Certainly during the nine months of her fourth pregnancy, Mrs.
Price had an illness conmected with, but in addition to, her pregnancy.
The evidence of Dr, Jones tended to show that following the birth of
the child she improved but did not completely recover. He observed
her for one month and came to the conclusion that she was headed for
a post-partum psychosis if the tubal ligation was not performed.

A morbid condition of the mind, a deviation from its healthy and
normal state, can be a disease or illness as well as a morbid condition
of the body. Severe emotional depression, while not necessarily
amounting to insanity, 1s akin to it. It is generally held that insanity
1s a sickness within the meaning of a health and accident policy. See
29A Am. Jur,, Insurance § 1154 and 10 Couch on Insurance 2d §
41:802 where the cases are collected,

While there is evidence that a few weeks after the birth of her child
Mus. Price had made a normal recovery and was in good health again,
diserepancies in the evidence are for the jury and not the court. High
v. R.R., 248 N.C. 414 103 S.E. 2d 498, The evidence of the attending
physician was sufficient to take the case to the jury.

The judgment of nonsuit is

Reversed.

DIEMAR & KIRK COMPANY v. SMART STYLES, INC.
(Filed 17 January 1964)

1. Bills and Notes § 1—
A check is a bill of exchange drawn on a bank and payable on demand,
G.8, 25-192, and is an acknowledgment of indebtedness and an uncondi-
tional promise to pay if the drawee refuses payment on presentment,

2, Bills and Notes § 4—
A negotiable instrument is deemed primea facie to be supported by a val-
uable consideration and want of consideration is an affirmative defense
which must be pleaded.

8. Bills and Notes § 17—
Where defendant admits the issuance of checks in stipulated amounts to
plaintiff in payments on account, and that one check was returned for in-
sufficient funds and the other returned after defendant had stopped pay-
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ment, and defendant does not plead want of consideration, plaintiff is en-
titled to judgment on the pleadings, and the court correctly excludes evi-
dence of want of consideration.

4. Bills and Notes § 10—

The drawer of a check has the right prior to acceptance by the bank to
stop payment, but his revocation of the bank’s authority to pay the check
does not discharge his liability to the payee or holder.

5. Pleadings 8§ 29, 30—

Allegations of the complaint admitted in the answer are not in issue,
and when the answer admits all facts essential to plaintift’s cause of ac-
tion and fails to set up any defense or new matter sufficient in law to
avoid plaintiff’s claim, judgment on the pleadings is proper.

Arpral by defendant from judgment entered against it on the
pleadings by Walker, J., May 1963 Scssion of RANDOLPH.

The plaintiff, alleging that it is a Georgia corporation and the ex-
clusive sales representative of the defendant manufacturer in fourteen
states, including North Carolina, instituted this action to recover sales
commissions allegedly duc under defendant’s agrecment to pay plain-
tiff five percent of the gross price of all its merchandise sold by plain-
tiff. Only the following portions of the complaint are pertinent to this
appeal:

“5. On or about March 20, 1961, the defendant tendered to
the plaintiff, as payvee, a check signed by its authorized represcn-
tative, drawn on the First National Bank of Ashcboro, North
Carolina, in the amount of Nine Hundred Sixty-Six and 20,100
Dollars ($966.20), which amount represented payiment on account
to plaintiff under the aforementioned Sales Agrecment. Subsc-
quently, on Mareh 27, 1961, payvment on said check was refused,
and the said check was returned to the plaintiff with a memo-
randum indicating that there were insufficient funds available to
pay the said check in the aforesaid amount.”

“6.  On or about April 15, 1961, the defendant tendered to the
plaintiff, as pavee, a check, signed by its duly authorized repre-
sentative, drawn on the First National Bank of Asheboro, North
Carolina, in the amount of Iight Hundred and Twenty and No/
100 Dollars (£320.00), which amount represented payment, on ac-
count, to the plaintiff under the aforesaid Sales Agreement. Sub-
sequently, on April 24, 1961, payment was refused on the said
check, and the said check was returned to the plaintiff accom-
panied by a memorandum noting that payment on said check had
been stopped by the defendant.”
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“9. The defendant is justly indebted to the plaintiff in the
amount of $1,934.84, comprised of the following: the check repre-
senting commissions, dated Mareh 24, 1961, in the amount of
$966.20, which was unpaid and returned due to insufficient funds;
the check representing commmissions, dated April 15, 1961, in the
amount of $320.00, payment on which was stopped; . . . .”

In its answer defendant denied that plaintiff was a corporation or-
ganized under the laws of Georgia. It admitted, however, that plaintiff
was engaged in the business of representing manufacturers and that it
had agreed to pay plaintiff a five-percent commission on the gross
sales price of all merchandise which it sold for defendant. The de-
fendant answered paragraphs 3, 6, and 9 of the complaint as follows:

7 -

5. The allegations contained in paragraph 5 of plaintiff’s
complaint are not denied.

“6. The allegations contained in paragraph 6 of plaintiff’s com-
plaint are not denied.

“9, The allegations contained in paragraph 9 of plaintiff’s
complaint are denied.”

Defendant’s prayer for relief is that the plaintiff should be taxed
with the cost and recover nothing.

The trial judge ruled that the only issue raised by the pleadings
was whether plaintiff was a corporation as alleged in the complaint,
Plaintiff offered in evidence its certificate of incorporation duly certi-
fied by the Secretary of State of Georgla, paragraphs 5 and 6 of the
complaint and answer, and the checks referred to therein. It then rest-
ed its case. The president of the defendant corporation was sworn as
a witness for defendant and, if permitted by the court, would have
testified that according to defendant’s records 1t owed plaintiff noth-
ing; that merchandisc in the amount of $1,414.43, sold by the plaintiff
had been returned to the defendant and those accounts were unpaid.
This evidence was excluded upon plaintiff’s objection.

The defendant tendered an issue of indebtedness which the judge
declined to submit. The jury answered the issue with reference to
plaintiff's incorporation in favor of the plaintiff. His Honor entered
judgment for the plaintiff on the pleadings in the amount of $1,786.20
and the defendant appealed.

Miller and Becl: for plaintiff appellee.
Ottway Burton for defendant appellant.
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Suare, J. The complaint alleges, and the answer admits, these
facts: Defendant executed and delivered to the plaintiff the two checks
upon which this suit is brought as payment on account. Both checks
were duly presented to the drawee bank for payment. Both were re-
turned unpaid—one because defendant had insufficient funds on de-
posit with which to pay it, and the other because defendant had stop-
ped payment on it. Defendant's appeal raises this question: Do these
specific admissions, followed only by a general denial in the answer
that the defendant is indebted to the plaintiff, entitle plaintiff to a
judgment on the pleadings for the amount of the two checks?

A cheek is an instrument by which a depositor seeks to withdraw
funds from a bank. It is a bill of exchange drawn on a bank and pay-
able upon demand. G.8. 25-192; State v. Tvey, 248 N.C. 316, 103 S.E.
2d 3938. Ordinarily a cheek is given for a debt contracted or money
borrowed and, in a commercial transaction as well as in law, it 1s
equivalent to the drawer’s promize to pay the payee or holder. An
action may be brought on it as upon a promissory note payvable on
demand. Camas Pravrie State Bank v. Newman, 15 Idaho 719, 99 Pae.
833, 21 L.R.A. (N.S) 703, 128 Am. St. Rep. 81, 85; 11 Am. Jur. 2d,
Bills and Notes § 5391. As a practical matter, in business transactions,
there is little difference between a check and a demand note. Both are
acknowledgments of indebtedness and an unconditional promise to
pay. Smith v, Treuthart, 223 N.Y .S, 481; 11 Am. Jur. 2d, Bills and
Notes § 591; Deal v. Atlantic Coast Line R. Co., 225 Ala. 533, 144 So.
81, 86 A.L.R. 455.

A cheek i3 a contract within itsclf. By the act of drawing and de-
livering it to the pavee, the drawer comunits himself to pay the amount
of the check in the cvent the drawee refuses payment upon present-
ment. Deal v. Atlantic Coast Lirne R. Co., supra; Permenter v. Bank of
Green Cove Springs, Fla., 136 So. 2d 377; Williams v. Lowe, 62 Ind.
App. 3537, 113 N.E. 471. A ncgotiable instrument is deemed prima facie
to have been issued for a valuable consideration and not as a gift
unless the eircumstances indicate otherwize. G.S. 25-29; Francis’ Ex-
ecutor v. Francis, Ky., 280 S\, 2d 192,

The drasver of a check has the right, at any time prior to acceptance
by the bank, to stop its payment. In re Will of Winborne, 231 N.C.
463, 57 S.E. 2d 795; Trust Co. v. Raynor, 243 N.C. 417, 90 S.E. 2d
894. However, his revocation of the bank’s authority to pay the check
does not discharge his liability to the payee or holder. 10 C.1.8., Bills
and Notes § 35. The situation becomes the same as if the check had
been dichonored and notice thercof given to the drawer. Flynn v,
Currie, 130 Me. 461, 157 A. 310; Annot., 14 A LR, 562.
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The execution, delivery, presentment and nonpayment of the two
checks in suit were not issuable facts. They were alleged in the com-
plaint and admitted by the answer. Hutchins v. Davis, 230 N.C. 67, 52
S.E. 2d 210. The checks were deemed prima facie to have been issued
for a valuable consideration—and, in addition, the answer admitted
that they represented payment on account.

Failure of consideration was a defense -available to the defendant if
he desired to plead it. G.S. 25-33; M:lls v. Bonin, 239 N.C. 498, 80
S.E. 2d 365. However, this is an affirmative defense and therefore must
be specifically pleaded by setting out the applicable facts. Godwin v.
Cooper, 227 N.C. 700, 41 S.E. 2d 734. Failure of consideration may
not be shown under a general denial of indebtedness. 1 McIntosh, N.
C. Practice and Procedure, § 1236(9); 11 CJ.S., Bills and Notes §
649(b).

Where new matter constituting a defense to a negotiable instrument
is properly alleged in the amswer, the plaintiff is not entitled to a
judgment on the pleadings even though the answer admits the execu-
tion and nonpayment of the instrument. Carroll v. Brown, 228 N.C.
636, 46 S.E. 2d 715; Stelling v. Trust Co., 213 N.C. 324, 197 S.E. 754.
However, “(a)n answer is fatally deficient in substance and subject
to a motion by the plaintiff for judgment on the pleadings, if it ad-
mits every material averment in the complaint and fails to set up any
defense or new matter sufficient in law to avoid or defeat the plain-
tiff's claim.” Erickson v. Starling, 235 N.C. 643, 71 S.E. 24 384. Such
is the situation in the instant case. It is controlled by Godwin v.
Cooper, supra.

The judgment on the pleadings is

Affirmed.

MRS. PEARL WOODELL v. C. R. DAVIS AxD wirFg, LILLIAN B. DAVIS.
(Filed 17 January 1964.)

1. Mortgages and Deeds of Trust §§ 19, 26—

Allegations that the purchaser of a note secured by a deed of trust
promised not to foreclose so long as the interest was paid on the note and
not to foreclose without giving the maker of the note personal notice so
that she could refinance, held insufficient to allege a defense to foreclosure
in the absence of allegation that such promises were supported by con-
sideration, there being no contention that the notice required by statute
was not given, G.8. 45-21.17.
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2. Appeal and Error § 40—

Where the allegations of the complaint fail to state a cause of action
the Supreme Court may take notice thereof er mero motu, and judgment
dismissing the action will not be disturbed even though defendants' de-
murrer may have been sustained for the wrong reason.

PARKER, J., dissents.

AppeaL by plaintiff from Braswell, J., April 1963 Session of JoHN-
STON.

Plaintiff denominates this an action for the wrongful foreclosure of
a deed of trust. She sues the purchasers of the property who are the
holder of the note and deed of trust and his wife. The case was heard
on 4 motion to strike and a demurrer to the complaint.

In summary, the allegations remaining in the complaint after the
judge ruled upon the motion to strike are: On Oectober 7, 1957, plain-
tiff and her husband purchased a house and lot as tenants by the en-
tireties im Bladen County from F. L. Poole. To secure the balance of
the purchase price they executed a note and deed of trust to him in the
amount of $2,370.21. On August 19, 1959, Poole transferred the note
and deed of trust to the defendant C. R. Davis and thereafter plain-
tiff paid him various sums on both the prineipal and interest, the last
payment having been made on January 6, 1962, leaving a balance of
$1,510.00 then due. On March 31 1962, without notifying plaintiff as
he agreed to do, Davis called on the trustee to foreclose the deed of
trust. The foreclosure was completed on May 21, 1962 and a deed was
executed to the defendant C. R. Davis and his wife who had conspired
to withhold from the plaintiff all notice of the foreclosure and there-
by wrongfully and fraudulently obtained title to the property. On
July 18, 1962, after plaintiff had discovered the sale, she called on de-
fendants to reconvey the property to her upon payment in full of the
indebtedness but they refused to do so. The fair market value of the
property was $3,000.00 and she is entitled to recover the difference be-
tween its value and the amount due on the note or £3,490.00. Plaintiff
also prayed for punitive damages.

Over plaintiff’s objcction and execption, paragraphs 6, 7, 8, 9, 10, 12,
13, and 14 of the complaint, or portions thereof, were stricken. Except
when quoted, these stricken portions are summarized as follows: At
the time defendant C. R. Davis acquired the plaintiff's note and deed
of trust the defendants knew that plaintiff’s husband “was an aleoholic
and completely irresponsible with respect to the payvment of debts.”
The plaintiff was gainfully employed and informed defendants “that
she would continue to do the best she could in view of the condition
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of her husband.” After the assignment, C. R. Davis “contracted and
agreed with the plaintiff that so long as she kept the interest paid on
the aforesaid indebtedness he would not attempt to foreclose her house
and lot, and that she and her children could stay in the home so long
as the interest was paid, and that in any event he would give her ample
notice of his intention to foreclose her property, so that she would have
an opportunity to refinamce said indebtedness with someone else.”
Pumsuant to the “new arrangement entered into between the plaintiff
and the said C. R. Davis,” and relying upon it, she performed her part
of the new contract. C. R. Davis “reaffirmed and acknowledged his
contract and agreement with plaintiff” every time she made a pay-
ment. About the time of the last payment on January 6, 1962, plaintiff
left her husband because of his excessive drinking and moved to John-
ston County with her children. C. R. Davis “could have easily ascer-
tained her whereabouts and her address in Clayton.”

After allowing the motion to strike the above allegations, the judge
sustained the defendants’ demurrer ore tenus to the complaint for fail-
ure to state a cause of action. In response to his Honor's question,
plaintiff announced that she did not desire to amend the complaint.
He entered a judgment dismissing the action and plaintiff appealed.

Lyon and Lyon for plaintiff appellant.
Albert A. Corbett for defendant appellee.

SHARP, J. The motion to strike was properly allowed. The stricken
paragraphs alleged the breach of an agreement to delay foreclosure
as long as plaintiff paid the interest on the indebtedness and, in any
event, not to foreclose without giving plaintiff sufficient notice so that
she could refinance. However, plaintiff alleges no consideration for
this promise. Therefore, it will not support a contract enforcible in
law or sustain an action for damages for its breach. Craig v. Price,
210 N.C. 739, 188 S.E. 321, a case in which the plaintiff alleged an
agreement similar to the one averred here, is decisive and supports
his Honor’s ruling,

A foreclosure made under a power of sale in the instrument must be
made in strict conformity with it and with the pertinent statutory
provisions which are by operation of law included in all mortgages
and deeds of trust. Foust v. Loan Asso., 233 N.C. 35, 62 S.E. 2d 521;
Jenkins v. Griffin, 175 N.C. 184, 95 S.E. 166; 37 Am. Jur., Mortgages
§§ 663, 664. The plaintiff has alleged no failure by the defendant to
observe either the statutory requirements or the provisions of the
deed of trust. If there was any failure to advertise properly, the bur-
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den was on the plaintiff to allege it. Jenkins v. Griffin, supra; Cawfield
v. Owens, 129 N.C. 286, 40 S.E. 62. She merely alleges that defendant’s
failure to give her notice of the sale after he had promised to do so
constituted a breach of contract and was fraudulent.

In the absence of a valid contract so to do, there is no requirement
that a creditor shall give personal notice of a foreclosure by sale to a
debtor who 1s in default. Plaintiff has alleged no valid contract nor
has she alleged any facts which would taint the foreclosure with
fraud. The mortgagor is always entitled to notice of sale under fore-
closure, but notice is given when the advertisement required by the
statute (G.S. 45-21.17) is made. 1 Glenn, Mortgages § 110. This is
true even though “the principal object in publishing notice of sale of
mortgaged property in the exercise of a power of salc is not so much
to notify the grantor or mortgagor as it is to inform the public gen-
erally, so that bidders may be present at the sale and a fair price ob-
tained; . . . .7 39 C.J.8,, Mortgages § 563.

In Biggs v. Oxzendine, 207 N.C. 601, 603, 178 S.E. 216, we find the
following statement: “While it is proper and desirable for a trustee or
a mortgagee to give notice of sale to the mortgagor, nevertheless such
notice is not required.” In sustaining a judgment of nonsuit upon this
and other grounds in Craig v. Price, supra, the Court said, “Plaintiff
complains that he did not receive personal notification of the fore-
closure sale, but there was no evidence that the provisions of the deed
of trust or of the statute, with respeet to advertisement, were not fully
complied with.” In Carter v. Slocomb, 122 N.C. 475, 29 S.E. 720, it
was held that a sale of land made by a mortgagee under the pro-
vision of sale in the mortgage, after the death of the mortgagor and
without notice to his heirs, conveyed a good title, The Court said, “The
mortgagor cannot demand any notice of intention to sell under the
power, and the heir at law stands in the place of his ancestor.”

It is noted from the stricken portions of the complaint that the plain-
tiff vacated the mortgaged property about January 6, 1962 and from
then until July 1962 she was out of touch with the defendants leaving
it up to them to discover her whereabouts as best they could.

His Honor sustained the demurrer ore tenus on the grounds that
there was a defect of parties plaintiff. The property was originally pur-
chased by plaintiff and her husband as tenants by the entireties and
the husband was not a party plaintiff. However, at this stage of the
proceedings, plaintiff’s allegation that she is now the owner of the
equity of redemption in the property eliminated the necessity for his
presence in the suit. The demurrer ore tenus was properly sustained
albeit for the wrong reason. Even if the husband were a party plaintiff
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the complaint would still state no cause of action. Wihen this is the
situation the court may raise the question ex mero motu. Skinner v.
Transformadora, S. A., 252 N.C. 320, 113 8.E. 2d 717; Lamm v. Crump-
ler, 233 N.C. 717, 65 S.E. 2d 336.

The judgment of the lower court is

Affirmed.

PARKER, J. dissents.

JOHN N. HOWDERSHELT v. ANNETTA LOUISE HANDY.
(Filed 17 January 1964.)

Automobiles §§ 13, 41j—

While the mere skidding of a motor vehicle does not imply negligence,
where there is evidence that the driver was passing a preceding car at
almost the maximum lawful speed on wet pavement and that she thought
she saw a vehicle approaching from the opposite direction move out of
line, causing her to cut more quickly and at a sharper angle to her
right, with positive evidence that no vehicle was approaching out of
line, 48 held sufficient to be submitted to the jury as to whether the skid-
ding of the vehicle and subsequent injuries to plaintift passenger were
caused by negligence.

ArpeaL by defendant from McKinnon, J., February, 1963 Regular
Civil Session, ALAMANCE Superior Court.

The plaintiff, a guest passenger in defendant’s Austin-Healy auto-
mobile, instituted this civil action to recover damages for personal
injury sustained as a result of an automobile accident allegedly caused
by defendant’s negligence. The accident occurred about 2:30 in the
afternoon of August 31, 1961, on Highway No. 29, 4 few miles north
of Greensboro. The hard surface of the highway was wet from a slight
drizzle. However, for a considerable distance both north and south of
the point of the accident the road was straight and reasonably level.

The adverse examination of the defendant was placed in evidence
by the plaintiff. She testified, (speed) “I would say about 52 miles per
hour, . . . I glanced up and way ahead of me, it happened like this
(indicates) I thought I saw somebody pull out and back in—I had
passed the vehicle . . . and I was back in my lane of travel and I
glanced at my register to see my speed and I glanced up, back on the
road, and I thought I saw someone pull out of the lane of travel and
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that is when my ecar skidded and I don’t remember anything else.
When I thought I saw someone pull out of the lane of travel it was
approaching me. At that time I do not know what I did to my car. I
do not recall. No sir, I do not know whether at that time I turned the
car or put on brakes or what I did. Al I know is that the car began to
skid and then it overturned. . . . I told Officer Miller that it had start-
ed to rain and I told him truthfully that I had two beers as I have told
you. I told him that I did not think it materially affected my driving.
Yes I had a ‘handbag in the car with me at the time of the accident.
It was a large handbag. Yes, there was a bottle of gin or some clear
colored aleoholic beverage in that handbag. I don't remember whether
it was gin, vodka, or what. I think it was vodka. I had not had any-
thing to drink out of that bottle that morning. Yes, I think the seal
had been broken on the bottle.”

The defendant first told Officer Miller that Howdershelt was driv-
ing. Later she told him that she was driving at the time of the acei-
dent. “As to how she told me the accident happened, she said she was
passing this automobile and as she was pulling back into her lane of
traffic another vehicle started to pull out of some oncoming traffic and
she didn't know exactly what she did do, she didn’t know whether she
put on brakes or drifted to the right or what she did, but she left the
road and turned over, she does not remember what action she took to
avoid this as she deseribed it, the oncoming ear.”

According to the positive cvidence of plaintiff’s eyewitnesses to the
aceident, the defendant was not confronted with any approaching ve-
hicle pulling out of its line of travel.

The court submitted issues of negligence and damages which the
jury answered in favor of the plaintiff. From the judgment in accord-
ance with the verdiet, the defendant appealed.

McLendon, Brim, Holderness & Brooks by L. P. McLendon, Jr., for
plaintrff appellee.

Smith, Moore, Smith, Schell & Hunter by Richmond G. Bernhardt,
Jr., for defendant appellant.

Hiceixs, J.  The defendant, by Assignment of Error No. 1, presents
the question whether the plaintiff’s evidence was sufficient to survive
the motion to dismiss. The defendant contends the evidence shows she
was observing the speed limit; that in attempting to pass the way was
clear for her to do so; but in moving the vehicle back to her side of the
road after passing, the Austin-Healy skidded on the wet road surface;
that the evidence is insufficient to permit an inference of driver negli-
gence. She contends the skidding of the vehicle resulted from the con-
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dition of the road and not from any fault on her part; hence not enough
to go to the jury. Fozx v. Hollar, 257 N.C. 65, 125 S.E. 2d 334; Wise v.
Lodge, 247 N.C. 250, 100 S.E. 2d 677; Clodfelter v. Wells, 212 N.C.
823, 195 S.E. 11.

The evidence disclosed the road was wet and slippery. The vehicle
skidded and wrecked. The plaintiff was injured. In addition, the evi-
dence permits these inferences: The defendant had been drinking—
beer by her own admission. In passing the vehicle in front, and with
knowledge of the slippery condition of the road, nevertheless she
drove near the maximum lawful speed. She thought she saw an ap-
proaching vehicle move out of line, causing her to cut more quickly
and at a sharper angle to her right. On the wet road surface the ve-
hicle skidded and wrecked, causing the injury. Evidence is positive
that no vehiele approached out of line. The acceleration of the vehicle
awakened the plaintiff who was asleep beside the driver. Actually,
therefore, more appears than a skidding vehicle. The evidence was
sufficient to go to the jury that driver negligence was a proximate
cause of the accident and injury.

The evidence in this case falls in the category considered in Durham
v. Trucking Co., 247 N.C. 204, 100 S.E. 2d 348. “While the mere skid-
ding of a motor vehicle does not imply negligence (Mitchell v, Melts,
220 N.C. 793, 18 S.E. 2d 406) nevertheless, skidding may be caused or
accompanied by negligence on which liability may be predicated. Ac-
cordingly, skidding may form the basis of a recovery where it results
from some fault of the operator amounting to negligence on his part.”
(citing many cases).

Defendant’s Assignment of Error No. 1 is not sustained.

We have examined the other assignments relating to the admissibility
of evidence and to the judge’s charge. The case appears to have been
tried in accord with the authoritative cases decided by this Court.
The other assignments likewise are not sustained by the record.

No error.

JAMES C. GREENE COMPANY, A NorRTH CAROLINA CORPORATION V., L. E.
KELLEY, JR.

(Filed 17 January 1964.)

1. Injunctions § 14—
Where injunction is the sole relief sought and plaintiff’s evidence at
the final hearing fails to make out a cause of action for the relief, dis-
missal of the action is proper.
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2. Contracts § 7T—

A contract not to engage in competitive employment with the employer
after termination of the employment ordinarily must be in writing, be
supported by a valid consideration, and be reasonable as to terms, time,
and territory.

8. Same—

Where plaintiff’s evidence establishes that defendant had been working
at the same employment for more than a year when defendant signed the
contract containing a covenant restricting activities by defendant in com-
petition with plaintiff after the termination of the employment, and plain-
tiff’s evidence fails to show that any increase in defendant’s salary was
related to the covenant.

APPEAL by plaintiff from Williams, J., April, 1963 Civil Session,
Waxe Superior Court,.

The plaintiff instituted this civil action to restrain the defendant
from violating his covenant not to engage in the business of adjust-
ing insurance claims and losses in competition with plaintiff within 75
miles of Morehead City for a term of four years after leaving plain-
tiff's employment.

The allegations and proof disclose the parties entered into a writ-
ten contract on December 11, 1953, and another in substitution thereof
on September 27, 1954, in each of which the defendant agreed not to
engage in competition with plaintiff within 75 miles of Morehead City
for a period of four years from the termination of his employment.
The contract provided that either party might terminate upon 30 days
notice. The allegations and proof dizclose the defendant terminated
the contract and immediately thereafter engaged m the adjustment
of insurance claims and losses in competition with the plaintiff in
Morvehead City.

The defendant, by way of defense, alleged that he had been em-
ployed by the plaintiff for more than one vear before the first of the
written contracts was executed, and, further, that the contract was
without consideration. He further contended the contract was in re-
straint of trade, too extensive as to time, territory, and unreasonably
deprmived him of his opportunity to earn support for his family, and
was void for these reasons.

On the plaintiff’s application, the court entered an order restrain-
ing the defendant from competing with the plaintiff in vielation of the
terms of the written contract, and continued the restraint until the
final hearing. Upon that hearing Judge Williams entered judgment of
nonsuit, from which the plaintiff appealed.
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Smith, Leach, Anderson & Dorsett, for plaintiff appellant.
Lake, Boyce and Lake by Eugene Boyce, Harvey Hamalton, Jr.,
Luther Hamailton, Sr., for defendant appellee.

Hicoins, J. The plaintiff sought to restrain the defendant from
engaging in the business of adjusting insurance claims and losses
within 75 miles of Morehead City for a period of four years after the
termination of his employment. No other relief was sought. If the
plaintiff’s proof fails to emtitle it to the relief sought, nonsuit was
proper, Failure to make out a case requires dismissal by the court
Yandell v. American Legion, 256 N.C. 691, 124 S.E. 2d 885.

The defendant admitted he signed a paper writing containing a pro-
vision that he would not engage in competition in the manner alleged.
He admitted he had not observed these restrictions. The admissions
made out a prima facie case. Hence, nonsuit would not be proper un-
less the plaintiff’s evidence, as a matter of law, made out a complete
defense.

The courts generally have held that restrictive covenants not to en-
gage In competitive employment are in partial restraint of trade, and
hence to be enforceable they must be (1) in writing, (2) supported
by a valid consideration, and (3) reasonable as to terms, time, and
territory. Failure in either requirement is fatal. Exterminating Co. v.
Griffin, 258 N.C. 179, 128 S.E. 2d 139; Ashewille Associates v. Miller,
255 N.C. 400, 121 S.E. 2d 593; Welcome Wagon v. Pender, 255 N.C.
244, 120 S.E. 2d 739; Paper Co. v. McAllister, 253 N.C. 529, 117 S.E.
2d 431; Thompson v. Turner, 245 N.C. 478, 96 S.E. 2d 263; Ice Cream
Co. v. Ice Cream Co., 238 N.C. 317, 77 S.E. 2d 910; Sonotone Corp. v.
Baldwin, 227 N.C. 387, 42 S.E. 2d 352; Kadis v. Britt, 224 N.C, 154
29 S.E. 2d 543, 152 A.L.R. 405.

It is generally agreed that mutual promises of employer and em-
ployee furmish valuable considerations each to the other for the con-
tract. However, when the relationship of employer and employee is
already established without a restrictive covenant, any agreement
thereafter not to compete must be in the nature of a new contract
based upon a new consideration. Kadis v. Britt, supra. Therefore, the
emplover could not call for a covenamt not to compete without com-
pensating for it.

The defendant, as a further defense, alleged he had been working
for the plaintiff, and for its predecessor who assigned the contract to
the plaintiff, for approximately one vear, and that the written con-
tract dated December 11, 1953, did not change his employment status;
that he received no consideration whatever for the added covenant not
to compete.
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The plaintiff, by a reply, entered a general denial. Both the orlg-
inal and the succeeding contracts, however, contained this provision:
“This Contract, when executed by both Employer and Enployce, su-
persedes all previous written and oral agr eements between the parties

hereto.” The plaintiff’s witness Fornes testified: . I went back to
New Bern, North Carolina, with James C. Greene Company about
February 1, 1953. . . . Mr. Kelley was working in the New Bern

office. He had been working there about three months.” So, according
to the plaintiffis evidence, the defendant had been working at the
same employnment for more than onc year before the first written con-
tract was executed. While the defendant from time to time received
increases in salary, the evidence fails to relate any of them to the
covenant not to compete. The new contract with the restrictive cove-
nant was without consideration—lhience invalid. Upon the plaintiff’s
own evidence, Judge Williams was justified in entering the judgment
of nonsuit.

Affirmed.

PHILIP E. LUCAS, PuBLIC ADMINISTRATOR OF THE ESTATE oF ABRAHAM
FELDER v. JESSIE DINKINS FELDER, Winow ; THOMAS FELDER,
AND wire, EMMA FELDER; ANDREW CLESE FELDER AND WIFE,
DOROTHY MAE FELDER; PEARL PERSTEAL FELDER BUTLER
AND HUSBAND, KING BUTLER; JESSIE MAE FELDER HART AND
1UspAND, GEORGE HART; axp O'NEIL FELDER, SINGLE.

(Filed 17 January 1964.)

1. Executors and Administrators § 17; Appeal and Error § 3—
Where the widow elects to take a life estate in the real estate as per-
mitted by (¢.8. 29-30 and admits that a sale of the real estate is necessary
to pay debts of the estate and asks that the cash value of her life estate
be computed and paid from the proceeds of sale, the appeal of an heir on
the ground that the widow had forfeited any interest in the estate is
premature, the rights of the parties in the distribution of the proceeds of
the sale not being adjudicated by the order of the sale, G.S. 1-271.

2. Judgments § 29—
Persons who are not properly before the court are not bound by its or-
ders and such orders are void as to them.

ArpeaL by defendants Andrew Clese Felder and wife, from Riddle,
S. J., April 22, 1963 Session of ForsyTH.
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Oliver T. Denning for respondent appellants Andrew Clese Felder
and Dorothy Mae Felder.

White and Crumpler by Leslie G. Frye, Harrell Powell, Jr., and
Fred G. Crumpler, Jr., for defendant appellee Jessie Dinkins Felder.

Ropmaw, J. Plaintiff, administrator of the estate of Abraham
Felder, filed his petition seeking to sell realty for the purpose of mak-
ing assets to pay debts of his intestate. The petition lists personal as-
sets worth slightly less than $700; specific debts in excess of $2500,
and a balance owing on the widow's allotted year’s support of $1000,
and real estate owned by decedent estimated to be worth $10,000,

It is alleged in the petition that Jessie Dinkins Felder, widow of
the intestate, has elected to take a life estate in realty as permitted
by G.S. 29-30; and the heirs of the intestate are his five children:
Thomas Felder, Andrew Felder, Pearl Butler, Jessie Hart, and O’'Neil
Felder.

Jessie Dinkins Felder answered, She admitted a sale was necessary
and her election to take a life estate as permitted by G.S. 29-30. She
asked that the cash value of her life estate be computed and paid to
her from the proceeds of sale.

Defendant Andrew and wife denied, for want of informatiom, the
allegations with respect to the value of the personalty and the amount
of the debts. They admitted the heirs were the five children named in
the petition. They alleged Jessie Dinkins Felder had forfeited any in-
terest in the estate of intestate by (a) her abandonment of deceased
in 1931 and (b) an absolute divorce obtained by deceased in 1946.

The clerk heard the matter on the answers, He found that answer-
ing defendants admitted that the personal assets were insufficient to
pay the debts. He found as a fact that Jessie Dinkins Felder had
sought and been allotted her year’s support and that defendant An-
drew had participated in that proceeding, but had abandoned his ap-
peal from the order allotting support. The clerk did not, however,
make any adjudication of the rights of the parties other than to order
a sale of realty. He directed the commissioner to report any sale made
for confirmation.

On appeal the clerk’s order was affirmed by the judge.

Not until there has been an adjudication of the rights asserted by
Jessie and denied by Andrew can either appeal with respect to those
rights. Neither, in view of the admissions made, is a party aggrieved.
The appeal is premature. G.8. 1-271; Roberts v. Barlowe, 260 N.C. 239;
Ingle v. McCurry, 243 N.C. 65, 89 S.E. 2d 745; Smith v. Matthews,
203 N.C. 218, 165 S.E. 330.
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It must not be inferred that we give our approval to the order of sale
because we dismiss the appeal. The order is proper as to all who were
served with process or who voluntarily entered an appearance. It ap-
pears from the petition that intestate left five children entitled to par-
ticipate in the distribution of the estate. Four of the five are nonresi-
dents. The record does not show service of process on these four or
that they have entered an appearance. It may be the parties to the
present appeal did not deem it necessary to include in the record sent
here those portions of the record of the Superior Court showing how
remaining defendants have become subject to the court’s orders. Un-
less they are properly before the court the order of sale would be void
as to them. Card v. Finch, 142 N.C. 140; Harrison v. Harrison, 106
N.C. 282. The Superior Court is directed to set aside the order of sale
unless it has in fact obtained jurisdiction of all of the parties named
as defendants in the petition.

Appeal dismissed.

GILBERT P. WELCH AxDp HUsBAND, J. ARTHUR WELCH, PETITIONERS V.
RUTH P. KEARNS AND HUsSBAND, AUSTIN F. KEARNS; A. M. PRIMM
axp wirg, SARAH H. PRIMM; CLEO P. GREEN AXD HUsBAND, WALTER
GREEN: RICHARD W. PRIMM axp wirg, GERTRUDE B. PRIMM,
DEFENDANTS.

(Filed 17 January 1964.)

1. Appeal and Error § 60—
The decision on appeal becomes the law of the case.

2, Partition § 9—

The amount of commission allowed by the Superior Court to the com-
missioner selling lands for partition iz governed by G.S. 1-408 and rests in the
discretion of the court, and the court’s order will not be disturbed in the ab-
sence of a showing of abuse of discretion,

3. Appeal and Error § 46—

The action of the trial court as to matters within its judicial discre-
tion will not be disturbed unless there is a clear abuse thereof.

ArpraL by defendants from Gambill, J., regular June 10, 1963, Ses-
sion, DavipsoN Superior Court.

This proceeding was here at the Spring Term, 1963. The Court re-
manded with direction that the Superior Court Judge fix the amount
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to be paid to M. E. Gilliam, as Commissioner, for his services in the
proceeding. In a de novo hearing, Judge Gambill found $5,500.00 to
be reasonable compensation and ordered payment from the proceeds
of the sale. The defendants Kearns and Green excepted and appealed.

W. H. Steed for defendant appellants.
E. W. Hooper, Fred H. Morrison, Jr., for M. E. Gilliam, Commas-
sioner, appellee.

Hicoins, J. The facts are fully set forth by the Chief Justice. See
259 N.C. 367. In the first instance the Clerk Superior Court had award-
ed the Commissioner $7,000.00 for his services. On appeal, the Su-
perior Court Judge concluded as a matter of law that commissions
were governed by G.S. 28-170, could not exceed five per cent, and re-
duced the allowance to $3,500.00. The Commissioner appealed.

This Court held that G.S. 1-408-—mnot G.8. 28-170—controlled, and
remanded the proceeding for trial de novo before the judge holding
the Superior Court of Davidson County. That decision is the law of
the case. When Judge Gambill, on the de novo hearing, in his discre-
tion, fixed $5,500.00 as just and reasonable compensation, his decision
can only be set aside for abuse of discretion. “The rule is universal
that the action of the trial court as to matters within its judicial
discretion will not be disturbed umnless there is a clear abuse thereof;
or, as it is frequently stated, the appellate court will not review the
diseretion of the trial court. This rule, or rather this statement of the
rule, does not give the trial judge an entirely free hand in what might
be termed discretionary matters. The exercise of judicial discretion
which may not be reviewed implies conscientious judgment, not arbi-
trary action, takes account of the law and the particular circum-
stances of the case, and is directed by the reason and conscience of
the judge toward a just result.” 3 Am. Jur.,, Appeal and Error, § 959.

The judgment challenged by this appeal is

Affirmed.

STATE v. SAM WILLIAMS.
(Filed 17 January 1964.)

1. Larceny 8§ 1, 10—

Larceny from the person is a felony, G.S. 14-72, and the punishment
therefor can be imprisonment for ten years. G.S. 14-70.
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2, Criminal Law § 131—

Where defendant seeks and obtains a new trial he takes the risk of
conviction of the crime charged in the bill of indictment even though the
original conviction may have been for a less offense embraced therein,
and the fact that different judges impose different punishment does not
invalidate the sentence imposed at a second trial.

3. Indictment and Warrant § 17—

The fact that the indictment charges that the crime was committed on
one day and the evidence sets the date five days thereafter ordinarily is
not a material variance.

4. Criminal Law § 181—

The court is not compelled to give defendant credit for the period de-
fendant spent in prison before a valid trial was had.

Arpran by defendant from Campbell, J., July 29, 1963 Regular
Schedule “A” Criminal Session of MECKLENBURG.

Attorney General Bruton and Deputy Attorney General McGalliard
for the State.

Plumides & Plumides by Michael G. Plumides for defendant ap-
pellant.

Per Ctriam. Counsel for appellant and the solicitor entered into
a stipulation with respect to the crime with which defendant was
charged, the crime of which he was convicted, and the dates on which
the trials were had. This stipulation was not only insufficient to de-
termine whother defendant had been denied constitutional rights but
was in direct conflict with the record proper as certified to this Court.

Because of manifest inaccuracies in the stipulation, we ordered the
clerk of the Superior Court of Mecklenburg County to certify to this
Court a complete transcript of the minutes and records of his court as
they relate to the trials of defendant on the charge of larceny in De-
cember 1962. The clerk has complied with our order.

The record as originally certified, supplemented as it now is, shows
these facts: In February 1963 the grand jury returned a true bill
charging defendant with the larceny of property of a value in excess
of $200 from the person of Genevieve Wilkie; defendant was tried on
that bill on 19 February 1963. The jury found defendant “guilty as
charged.”

Based on that verdict the court imposed a two-year prison sentence.
Defendant gave notice of appeal to this Court. The appeal was dis-
missed at the May Term 1963 because of defendant’s failure to per-
fect his appeal.
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On 30 May 1963, acting under Art, 22, c. 15, General Statutes, de-
fendant filed a petition seeking a new trial because of a denial of his
constitutional rights in that he had not been afforded the advice of
counsel. He was given a hearing on 8 July 1963. The court found that
he was not represented or advised that he was entitled to counsel. It
ordered a new trial and directed that he have the benefit of counsel.

He was, at the July 29, 1963 Session, again put on trial on the bill
of indictment returned in February 1963. He was again found “Guilty
as charged.” A prison sentence of ten years was imposed.

The record refutes the contention of counsel that defendant was finst
convicted of stealing property valued at less than $200. He was in each
instance convicted of the erime of larceny from the person. That is a
felony. G.S. 14-72. For that crime the guilty person can be imprisoned
for ten years. G.8. 14-70. 8. v. Stevens, 252 N.C. 831, 113 S.E. 2d 577.

Even if defendant had in the first instance been convicted of a less-
er degree of the crime charged, when he sought and obtained a new
trial he took the risk of conviction of the crime charged in the bill.
S. v. Correll, 229 N.C. 640, 50 S.E. 2d 717. The mere fact that different
judges imposed different punishment does not invalidate the sentence
imposed at the second trial.

The bill of indictment charges the crime was committed on 12 De-
cember 1962. The evidence fixes the date as 17 December 1962. The
variance is immaterial. S. v. Bazley, 223 N.C. 210, 25 S.E. 2d 621.

Defendant’s contention that the judge was compelled to allow him
credit for the period spent in prison before a valid trial was had is
also without merit.

Affirmed.

RUTH HELEN COE v. WINFRED T. COE.
(Filed 17 January 1964.)

1. Pleadings § 2—
The relief to which plaintiff is entitled is determined by the facts al-
leged and established, and plaintiff may not be afforded relief totally in-
consistent with the facts alleged in his complaint,

2, Divorce and Alimony § 18—

Where plaintiff’'s amended complaint in an action for alimony without
divorce alleges that the prior separation agreement between the parties
was void, first because obtained by fraud and second because defendant
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had not made the payments as therein stipulated, it is error for the court,
upon the hearing of plaintiff’s application for counsel fees and subsistence
pendente lite, to decree that defendant pay the sums due under the separa-
tion agreement, since the court may not award plaintiff what amounts to
specific performance of the separation agreement which plaintiff has al-
leged was void.

AppEAL by defendant from Shaw, J., in Chambens in GUILFORD
(Greensboro Division) on 5 April 1963.

This is an action for alimony without divorce. Plaintiff also asks
for counsel fees and subsistence pendente lite. She alleges in her com-
plaint facts which, if established, would support an award of alimony.

Defendant by answer admitted the alleged marriage and birth of a
child. He denied the remaining allegations necessary for an award of
alimony. As an additional defense he alleged a separation of the par-
tics by mutual consent; an agreement terminating his obligation to
support his wife; and the performance of his obligations under the
geparation agreement.

The agreement, in addition to fixing the rights of the parties with
respect to specific pieces of property, contained a provision for month-
ly payments in specified amounts to plaintiff for her support and
maintenance “until such time as the party of the second part (plain-
tiff) shall remarry or die and, then and in either event, said pay-
ments shall cease and terminate.”

Plaintiff, by leave of court, was, after the filing of the answer, per-
mitted to file an amended complaint. She there alleged: The separa-
tion agreement was procured by falee and fraudulent representations
of defendant that he would make the monthly payments specified in
the contract for the support of plaintiff and the child of the marriage,
knowing when the contract was exccuted that he had no intention of
complying with the contract; the contract was void because of de-
fendant’s false and fraudulent representations relied on by plaintiff
and also because of defendant’s failure to perform his obligation under
the contract.

On plaintiff's motion for subsistence pendente lite and for counsel
fees, the court found: The parties executed the agreement referred to
in the pleadings; it was not unjust or unreasomable to plaintiff; the
amount which the contract obligated defendant to pay was, to the
date of the hearing, $2900; defendamt had paid %2090, leaving a hal-
ance owing of $810.

On his findings the court adjudged that defendant “pay to the plain-
tiff, Ruth Helen Coe, the sum of $810.00 without prejudice to the
rights of either party under the Deed of Scparation; that commenc-
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ing as of April 10, 1963, he pay into the Office of the Domestic Rela-
tions Court of Guilford County the sum of $250 each month as re-
quired by paragraphs 2 and 3 of the Deed of Separation. Said sum
when so paid to be paid by the Clerk of said Court over to Ruth Helen
Coe for the support of herself and Melissa Francine Coe.” The court
declined at that time to make any award for counsel fees but retained
the cause for such other orders as might be appropriate.
Defendant excepted and appealed.

Douglas, Ravenel, Josey & Hardy by C. Kitchin Josey and G. S.
Crihfield for plaintiff appellee.

Cahoon, Egerton & Alspaugh by James B. Rivenbark for defendant
appellant.

Per Curiam. It is manifest that the court here in an action for
alimony thas not, on plaintiff’s motion for subsistence, determined the
amount reasonably necessary Jfor that purpose. On the contrary, the
court decrees specific performance of a contract which plaintiff al-
leges is void. The relief to which a plaintiff may be entitled is de-
termined by the facts alleged and established. A plaintiff may not
obtain a decree affording relief totally inconsistent with the facts al-
leged. The allegations that defendant had failed to make the monthly
payments for the support of his wife and child would support an ac-
tion by her for the amounts which defendant had promised but failed
to pay for her support. (Defendant’s obligation to provide support for
his minor child is not here involved.)

Here plaintiff does not seek performance of the contract; she al-
leges the contract which defendant interposes as a defense is void for
two reasons: first, because it was obtained by false and fraudulent
representations relied on by her, and, second, because of defendant’s
failure to make the monthly payments for her support as there prom-
ised. She seeks not to enforce but to disregard the contract. She can-
not in this action obtain what in effect is a decree for specific per-
formance of an alleged void contract.

Reversed.

ANNE McKOY PARKER v. WILLIAM MARVIN PARKER.
(Filed 17 January 1964.)
1. Divorce and Alimony § 18—

It is error for the court upon the hearing of the wife’s application for
alimony pendente lite to confine the hearing to the respective earnings of
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the parties and refuse to hear the husband’s affidavit or evidence in sup-
port of his contentions that he had mot abandoned his wife but had been
forced to leave home because the wife’s conducet made it impossible for
him to live with her, since a wife who has abandoned her husband with-
out justification has no right to alimony. G.8. 50-16.

AppEaL by the defendant from Phillips, J., May 27, 1963 Session of
WAKE.

The plaintiff wife, alleging that defendant had wilfully abandoned her
and the minor child of their marriage, instituted this action under
G 8. 50-16 to recover a reasonable subsistence and counsel fees. She
alleged, inter alia, that defendant had purposely relinquished em-
ployment by a chemical company at an annual salary of ten thousand
dollars to operate a bonded warehouse for his mother at reduced eamn-
ings in order to evade his marital responsibilities. Answering, the de-
fendant denied all material allegations of the complaint except the
marriage and birth of the child. He alleged that he had been forced to
leave home because plaintiff’s conduct made it impossible for him to
live with her. He requested the court to determine a reasonable
amount for the support of the child only and to award him appropriate
custodial and visitation rights.

Upon the hearing on plaintiff’s application for alimony pendente
lite, she offered in evidence seven affidavits, including her own, and
testified in person. On direct examination, she stated that defendant
had moved out of the home without any excuse on April 5, 1963, and
had since contributed only twenty-four dollars a week for the com-
bined support of his wife and child.

After a few preliminary questions on his cross-examination of the
plaintiff, the court interrupted defendant’s attorney with the pro-
nouncement, “This hearing will be limited only to evidence of the
earnings and income of the parties.” The defendant objected; he was
overruled, and his exception is brought forward on this appeal as as-
signment of error No. 3. Thereupon, plaintiff testified that her gross
income for a forty-hour week was seventy-eight dollars. The defen-
dant testified that his gross monthly salary was four hundred dollars
and that his employer owed him more than one thousand dollars for
unpaid travel expenses.

The judge found that the defendant had abandoned his wife and
child without providing them with adequate support according to his
means and capacity. He awarded plaintiff the custody of the minor
child and ordered that defendant pay two hundred and fifty dollars
a month for their support. He also ordered the defendant to pay
plaintiff’s counsel the sum of two hundred dollars. The defendant,
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contending that the award was excessive considering the respective
earnings of the parties and that he had been denied a hearing on the
plaintiff’s right to alimony, appealed from the order.

George M. Anderson for plaintiff appellee.
Emanuel & Emanuel for defendant appellant.

Per Curiam. Defendant’s assignment of error No. 3 must be sus-
tained. G.S. 50-16 does not authorize the judge, in passing on a mo-
tion for alimony pendente lite, to award a wife subsistence and counsel
fees merely because she and her husband have separated. A wife who
has abandoned her husband without just cause or who, by her wrong-
ful conduct has forced him to leave home, has no right to alimony.
Reece v. Reece, 232 N.C. 95, 59 S.E. 2d 363. The instant case is con-
trolled by Ipock v. Ipock, 233 N.C. 387, 64 S.E. 2d 283, in which
Denny, J., (now C. J.) said:

111

. ()t is expressly provided in G.S. 50-15, ‘That no order
allowing alimony pendente lite shall be made unless the husband
shall have had five days notice thereof, and in all cases of appli-
cation for alimony pendente lite under this or section 50-16,
whether in or out of term, it shall be permissible for the husband
to be heard by affidavit in reply or answer to the allegations of the
complaint.’

“Consequently, in passing on such motion the judge is expected
to look into the merits of the action and determine in his sound
legal discretion, after considering the allegations of the complaint
and the evidence of the respective parties, whether or not the
movant is entitled to the relief sought. (Citations omitted). And
where it affirmatively appears the defendant was not permitted
to offer evidence which was pertinent to the allegations of the
complaint, the exception thereto will be sustained. (Citation
omitted).”

TUpon another hearing, when the evidence of both parties has been
heard and considered, should the judge conclude that the plaintiff is
entitled to alimony pendente lite and that the defendant is deliberately
refusing to exercise his capacity to earn, specific findings with ref-
erence to this situation will be in order. Conrad v. Conrad, 252 N.C.
412, 113 S.E. 2d 912,

The defendant is entitled to a rehearing on the motion and it is so
ordered.

Error and remanded.
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THE WESTERN CONFERENCE OF ORIGINAL FREE WILL BAPTISTS
OF NORTH CAROLINA, AN UNINCORPORATED RELIGIOUS ASSOCIATION; AND
M. L. JOHNSON, MopEraTOR; DEWEY BOLING, ASSISTANT MODERATOR;
R. N. HINNANT, Crerx; RALPH BARNES, TREASURER; OFFICERS OF
410 COoNFERENCE; M. L. JOHNSON, R. N. HINNANT, EARL GLENN,
R. H. JACKSON, axp RALPH BARNES, ExXecUTIVE COMMITTEE OF SAID
CONFERENCE,

AND

J. G. TEASLEY, OTIF PASCHALL, CALVIN GRIFFIN, JOE PEELE, THE
BOARD OF DEACONS OF THE EDGEMONT ORIGINAL FREE WILL
BAPTIST CHURCH: axp H. M. ALFORD, LEONARD GIBBS, BOYCE
MOIZE, INDIVIDUALLY AND AS TRUSTEES; AND LLEO PASCHALL, CHURCH
CLERK ; aAxp H. A, STEWART, CHURCH TREASURER, ALL OFFICERS OF THE
OFFICIAT. Boarps oF THE EDGEMONT ORIGINAL FREE WILL BAP-
TIST CHURCH UNITED IN INTEREST AS RECOGNIZED BY THE WESTERN
CONFERENCE OF ORIGINAL FREE WILL BAPTISTS OF NORTH
CAROLINA, x¥owr As tHE J, G. TEASLEY FACTION v. JAMES A.
MILES, LLOYD WILLIFORD, RICHARD BLAKE, SAM WELLS, MA-
CON PERRY, BOBBY McCORKLE, TOM LEE, ARNOLD GOODWIN,
CLYDE POWELL, ALL DEFENDANTS PURPORTING TO BE MEMBERS OF THE
BOARDS OF DEACONS OF THE EDGEMONT ORIGINAL FREE WILL
BAPTIST CHURCH ; axp GROVER C. MYERS; Anxp J. E. CHAPPELL,
INDIVIDUALLY AND AS THE PURPORTED BOARD OF TRUSTEES OF THE
EDGEMOXNT ORIGINAL FREE WILL BAPTIST CHURCH AND OTHERS
UNITED IN INTEREST WITH THE ABOVE NAMED, KNOWN As THE JAMES A.
MILES FACTION, Axp RONALD CREECH.

(Filed 17 January 1964.)

Arpear by plaintiffs from Latham, S. J., August 1963 Special Civil
Session of DURHAM.

Arthur Vann and R. Roy Mitchell, Jr., for plaintiffs.
Bryant, Lipton, Bryant & Battle and Lake, Boyce and Lake for
defendants.

Per Curiam. We have heard appeals in this case, and related
cases, on two prior occasions—at the Fall Term 1961, and the Fall
Term 1962. Conference v. Creech, 256 N.C. 128, 123 3.E. 2d 619; Con-
ference v. Miles, 259 N.C. 1, 129 S.E. 2d 600. These prior opinions set
out the pleadings and the law applicable to the matters in controversy.
The latter opinion (filed 6 March 1963) summarizes the evidence ad-
duced at the trial in Superior Court held in March 1962. That opinion
is the law of the case. We ordered a new trial for reasons set out in
the opinion.

There was a retrial in August 1963. From this the present appeal
arises. This trial was begun on 5 August and terminated on 22 August.
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Plaintiffs and defendants introduced voluminous evidence. Defendants
moved for nonsuit at the end of plaintiffs’ evidence and again at the
close of all of the evidence. The motions were overruled. The court
charged the jury and submitted the case to them upon proper issues.
After the jury had deliberated about two hours, the judge withdrew
the case from the jury, entered a judgment of nonsuit and therein
dismissed the action and made other decrees bearing upon the matters
in controversy. In allowing the motion for nonsuit and entering the
judgment, the court fell into error. The evidence, considered in the
light most favorable to plaintiffs, makes out a prima facie case for
plaintiffs on all material issues of fact. No purpose can be served by
a review of the evidence here.

The ruling of the court on the motion to nonsuit is reversed and
the judgment below will be vacated.

Reversed.

MRS. FRANK L. HALTIWANGER v. CHARLOTTE AMUSEMENT COM-
PANY T/A CAROLINA THEATRE.

(Filed 17 January 1964.)

AppeAL by plaintiff from MacRae, S. J., 15 April 1963 Civil “B”
Session of MECKLENBURG.

Civil action by plaintiff, a paying patron of defendant’s theatre, to
recover damages for personal injuries sustained by her when she fell
in descending a stairway from the second floor of the theatre where the
rest room was. She alleges that her fall and injuries were proximately
caused by defendant’s negligence in having the stairway inadequately
lighted, in removing the carpet from the steps, and leaving a raised
wooden strip on the front edge of each step, and in maintaining a
fragile, inadequate, and unstable railing along the outer edge of the
stairs.

Each party offered evidence in support of the allegations in her or
1ts pleading.

The trial court submitted to the jury the customary issues in such
cases of negligence, contributory negligence, and damages. The jury
answered the first issue, as to whether plaintiff was injured by the
negligence of defendant as alleged in the complaint, No.



N.C.] FALL TERM, 1963. 181

STATE ¢. GOLDBERG.

From a judgment that plaintiff recover nothing from defendant and
taxing her with the costs, she appeals,

Barnes & Olive by W. Faison Barnes for plaintiff appellant.
Helms, Mulliss, McMillan & Johnston by E. Osborne Ayscue, Jr.,
for defendant appellee.

Per CuriaM. DPlaintiff's sole assignment of error brought forward
and set out in her brief is the failure of the court to comply with the
provisions of G.3. 1-180. The facts are not complicated. We have ex-
amined the charge in its entirety and sufficient prejudicial ervor has
not been made to appear therein to justify a new trial.

The verdict and judgment below will be upheld.

No error.

STATE OF NORTH CAROLINA v. DAVE LOTUIS GOLDBERG axp STEVE
LEKOMETROS.

(Filed 31 January 1964.)

1. Indictment and Warrant § 4; Constitutional Law § 28— Court will
not inquire into extent of incompetent evidence before grand jury.
The mere fact that the sole witness before the grand jury was an agent
of the State Bureau of Investigation and that the agent was not called
as a witness upon the trial does not disclose that all of the testimony
of the agent was incompetent as hearsay, notwithstanding the agent never
talked with the defendants on trial for conspiracy, since the agent might
have procured competent testimony in conversations with other of the con-
spirators and the State might have elected not to have him testify so as to
protect his methods or sources of procuring evidence, or for other reasons,
and therefore motion to quash the indictment on the ground that the only
evidence before the grand jury was incompetent is properly denied, since
the court will not inquire into the extent of incompetent evidence before the
grand jury and there being no contention that the agent was personally dis-
qualified as a witness.

2. Bill of Discovery § 1—
There is no common law right of discovery in criminal prosecutions.

8. Same; Constitutional Law § 30—

‘Where there is no contention that anything in the files of the State
Bureau of Investigation was admitted in evidence and the record shows
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that no member of the Bureau testified during the trial, defendants’ con-
tention that they were entitled to an inspection of the files of the Bureau
in regard to its investigation of the case is untenable, G.S. 114-15, and
denial of their petition for such inspection does not violate any of their
rights under Art. I, §§ 11, 17 of the Constitution of North Carolina, or
under the Fifth, Sixth, Seventh, and Fourteenth Amendments to the Fed-
eral Constitution.

4. Bribery § 8; Athletic Contests—

In this prosecution of defendamts under G.S. 14-373 on eight indict-
ments containing twenty-nine counts of conspiracy to bribe and bribery
of players on a college varsity basketball team, the evidence is held sufficient
to sustain conviction on all but one count under one indictment as to one
defendant and as to all but five counts in another indictment as to the other
defendant, and therefore conviction on all other counts is sustained and the
judgment on these counts reversed upon defendants’ exceptions to the denials
of their motions to nonsuit.

5. Conspiracy § 5—
The acts and declarations of each conspirator in furtherance of the com-
mon design is competent not only against the conspirator making them but
also as to each co-conspirator.

6. Same—

The introduction by the State of evidence to the effect that one of the de-
fendants stated he was withdrawing from the conspiracy does not render in-
competent evidence of subsequent acts and declarations of co-conspirators in
furtherance of the common design when the evidence that such defendant
had withdrawn from the conspiracy is not unequivocal and the State intro-
duces other evidence tending to show that he had not withdrawn from the
conspiracy.

7. Criminal Law § 98—

Contradictions in the State’s evidence are to be resolved by the jury and
not the court.

8. Criminal Law § 99—

On motion to nonsuit, the State’s evidence must be considered in the light
most favorable to it,

9. Conspiracy § 38—

A criminal conspiracy is an agreement of two or more persons to do an
unlawful thing or to do a lawful thing in an unlawful way or by unlawful
means, and since the agreement itself is the offense no overt act in further-
ance thereof is necessary to complete the crime.

10. Conspiracy § 4—
Any one or more of a group of conspirators may be tried alone.

11. Conspiracy § 5—

A co-conspirator is an accomplice and is a competent witness if he is
compos mentis,
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12,

13.

14.

16.

17

18

19.

20

Criminal Law § 14—

Our courts have jurisdiction over a conspiracy if any one of the conspir-
ators commits within this State an overt act in furtherance of the common
design, even though the conspiracy may have been entered into outside of
the State.

Conspiracy 8§ 5; Criminal Law § 34—

In a prosecution of defendants for conspiracy to bribe and bribery of col-
lege varsity basketball players, evidence tending to show that a co-conspir-
ator had bribed a number of basketball players in other states is competent
as tending to show animus or intent.

Criminal Law § 91—

The admission of incompetent evidence will not be held so prejudicial that
its later withdrawal cannot cure the error in its admission when the incrim-
inating part of such evidence is amply established by other competent evi-
dence introduced at the trial and the irrelevant part is in no way connected
with defendants so as to prejudice them.

Criminal Law § 94—

The record in this case is held to disclose that the questions asked the
witnesses by the court were solely for the purpose of clarification of the wit-
nesses’ testimony and did not constitute an expression of opinion by the
court in violation of G.S. 1-180.

Same—

In a trial of two defendants on eight indictments containing twenty-nine
counts it will not be held for prejudicial error that the court had delivered
to the jurors blank tablets for the purpose of enabling them to list the in-
dictments and the counts as recited to them by the cecurt.

Criminal Law § 101—

The jury may convict a defendant upon the unsupported testimony of an
accomplice or a co-conspirator, b