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CITATION OF REPORTS 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all  the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. a s  follows: 

1 and 2 Martin, .............. 
Taylor & Conf. 1 a s  l N . C .  

1 Haywood 11 2 'I ............................ 
2 " ............................ " 3 " 

1 and 2 Car. Law Re- II 4 16 

pository & N. C. Term {"' 
1 Blurphey ............................ " 5 " 

1 Hawks ................................ " 8 " 

2 " ................................ " 9 
3 " ................................ " 10 " 
4 " ................................ '6 11 " 

................... 1 Devereux Law " 12 " 
2 " " ................... 13  " 

3 " " ................... " 14 " 

4 " " ................... " 15 " 

1 " Eq. ................... " 16 " 
2 " " ................... " 17  " 

................ 1 Dev. & Bat. Law " 18  " 

2 " " ................ I' 19 " 

3 & 4  " " ................ " 20 " 

................... 1 Dev. & Bat. Eq " 21 " 
2 " " .................. " 22 'I 

1 Iredell Law ......................... " 23 " 

9 Iredell Law ....................... as 31 N. C. 
10 " " ....................... " 32 " 

11 " " ....................... l 6  33 " 

1 I' Eq. ......................... 36 " 

8 " '.........................6 43 I. 

Busbee Law .......................... " 44 I. 

“ Eq. ........................... 45 “ 

1 Jones Law ........................'I 46 " 
2 " " ........................6. 47 “ 

5 " " ........................ " 50 " 
6 6 6  'I ................ ........" 51 " 
7 '6 " ........................ " 52 " 
8 6, '6 ........................ " 53 
1 " Eq. ........................ 6' 54 " 

.................. 1 and 2 Winston " 60 " 

........................ Phillips Law " 61  " 

........................ Eq. " 62 " 
W In  quoting from the reprinted Reports, counsel will cite always the 

marginal (i.e., the original) paging. 
The opinions published in the first six volumes of the reports were written 

by the "Court of Conference" and the Supreme Court prior to 1819. 
From the 7th to the 62d volumes, both inclusive, will be found the opinions 

of the Supreme Court, consisting of three members, for the first flfty years 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 

, of five members, immediately following the Civil War, a re  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
101st volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July 1937 a re  published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has consisted of seven members. 



JUSTICES 
OF THE 

SUPREME COURT OF NORTH CAROLINA 

FALL TERM, 1963 
SPRING TERM, 1964 

CHIEF JUSTICE : 
EMERY B. DENNY. 

ASSOCIATE JUSTICES : 
R. HUNT PARKER, WILLIAM B. RODMAN, JR., 
WILLIAM H. BOBBITT, CLIFTON L. MOORE, 
CARLISLE W. HIGGINS, SUSIE SHARP. 

EMERGENCY JUSTICE : 

J .  WALLACE WINBORNE. 

ATTORNEY-OENEUL : 

THOMAS WADE BRUTON. 

DEPUTY ATTORNEYS-GENERAL : 
HARRY W. McGALLIARD, PEYTON B. ABBOTT, 

RALPH MOODY. 

ASSISTANT ATTORNEYS-GENERAL : 
HARRISON LEWIS JAMES F. BULLOCK, 
CHARLES D. BARHAM, JR. RAY B. BRADY, 
CHARLES W. BARBEE, JR. RICHARD T. SANDERS. 

SUPREME COUBT REPORTER : 

JOHN M. STRONG. 

CLERK OF SUPREME COURT: 

ADRIAN J. NEWTON. 

MARSHAL AND LIBRARIAN : 
DILLARD S. GARDNER.' 

ADMINISTRATIVE ASSISTAFT TO THE CHIEF JUSTICE : 
BERT M. MONTAGUE. 

lDied 15 April 1964. 
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JUDGES 
OF THE 

SUPERIOR COURTS OF NORTH CAROLINA 

FIRST DIVISION 
Name District Address 

CHESTER R. MORRIS ................ .. ............... ,Fht..... ........................ Coinjock. 
ELBERT S. PEEL, JR ................................... Second .......................... Williamston. 
WILLIAM J. BUNDY ..................................... T i  ........................... Greenville. 
HOWARD H. HUBBARD ................................ Fourth .......................... Clinton. 

.................... ................ ........... R. I. MINTZ ...................... ... Fifth Wilmington. 
JOSEPH W. PARKER ................................... Sixth ............................ Windsor. 
GEORGE N. FOUNTAIN .................................. Seventh ........................ Tarboro. 
ALBERT W. COWPER .................................... Eighth ........................... Kinston. 

SECOND DIVISION 
HAMILTON H. HOBGOOD ............................. N i n  ............................ huisburg.  
WILLIAM Y. BICKETT .................................. Tenth .......................... Raleigh. 
C~arnsox L.  WILLIAM^^ ................................ Eleventh ....................... Sanford. 
E. MAURICE BRASWELL ........................... Thirteenth ................... Fayetteville, 
RAYMOND B. MALUBD ................................ T w e t h  ........................ T a b  City. 

................... C. W. HALL ................................................ Fourteenth Durham. 
LEO CARR ....................................................... Fifteenth .................... ..Burlington. 
HENRY A. MCKINNON, JB ......................... Sixteenth ...................... Lumberton. 

THIRD DIVISION 
................. .......................................... ALLEN H. GWYN Seventeenth Reidsville. 
............... WALTER E. CRISSMAN .............................. Eighteenth-B High Point. 
............... EUGENE G. SHAW ..................................... Bighteenth-A Greensboro. .......... ............. ................... FRANK M. ARMSTRONQ ... Nineteen'th Troy. 

.................... ............................... JOHN D. MCCONNELL Twentieth Southern Pines. 
.......... ........................ WALTER E. JOHNSTON, JR Twenty-Fimt t..t.Win~toniSalem. 

............ .......... ................ JOHN R. MCLAUGHLIN .. Twenty-Second Statesville. 
............. .............. ............... ROBERT M. GAMBILL .. Twenty-Third N o t  Wilkesbom. 

FOURTH DIVISION 
J. FRANK HUSKINS ................................... Twenty-Fourth .......... .Burnsville. 

.............. JAMES C. FAETHINQ .................................... Twenty-Fifth Lenoir, 
FRANCIS 0. CLARKSON ................................ Twenty-Sixth-B .......... Charlotte. ..... ......... HUGH B. CAMPBELL ........................ .. Twenty-Sixth-A .Charlotte. 
p. C. FRONEBERGEB ...................................... Twenty-Seventh ........ Gastonia. 

........... W. K. MCLEAN ............................................ Twenty-Eighth Aheville.  
J. WILL PLEBS, JR ....................................... Twenty-Ninth .............. Marion. 
GEORGE B. PATTON .................................... Thirtieth ...................... Franklin. 

SPECIAL JUDGES. 
H. L. RIDDLE, JB ............. MorganQn. WALTER E. BROOK ............ Wadesboro. 
HAL HAMMEB W A L K E B . . . ~ ~ ~ ~ ~ ~ O .  JAMES F. LATHAM .......... Burlington, 
HARRY C. MARTIN ............ Asheville. EDWARD B. CLARK .......... Edizabethtown. 
J. WILLIAM COPELAND .... Murfreesboro. HUBERT E. MAY ................ Nashville. 

EMERGENCY JUDGES. 
H. HOYLE SINK ................ Greensboro. J. PAUL FRIZZELLE .......... Snow Hill. 
W. H. S. B U ~ W Y N  ........ Woodland. WALTER J. BONE .............. Nashville. 
Q. K. NIMOCKS, JR ......... Byetteville. HENRY L. STEVENB, JB. ..Warsaw. 
ZEB V. NETTLES ................ Asheville. HUBERT E. OLIVE ............ Lexington. 

F. DONALD PHILLIPS .................................... Rockingham. 

lDied 12 April 1964. Succeeded by William A. Johnson, Lillington. 
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SOL1 CITORS 

EASTERN DIVISION 

Name District Address 
WALTER W. COHOON ................................... F i r  ............................. E l i z a b e  City. 
ROY R. HOLDFORD, JE ................................. Second .......................... Wilson. 
W. H. S. BUROWYN, JR ............................. Third ............................. Woodland. 
ARCHIE TAYLOB ............................................ Fourth .......................... Lillington. 
LUTHER HAMILTON, JB ............................. Fifth ............................. ,Morehead City. 
WALTER T. BRITT ........................................ Sixth ............................. Clinton. 
WILLIAM G. RANSDELL, JB ......................... Seventh ......................... Raleigh. 
JAMES C. BOWMAN .................................... Eighth ........................... Southport. 
LESTEB G. CARTEB, JR ................................. Ninth ............................. Fayetteville. 
JOHN B. REOAN .......................................... N i t - A  ....................... St. Pauls. 
DAN K. EDWARDS ........................................ Tenth ............................ Durham. 

........................ THOMAS D. COOPEB, JR ............................... Tenth-A Burlington. 

WESTERN DIVISION 

HARVEY A. LUPTON .................................... Eleven'th ..................... Winston-SaIem. 
L. HEBBIN, JR ............................................. Twelfth ........................ Greensboro. 
&?I. G. BOYETTE ............................................ Thirteenth ................... Carthage, 
MAX L. CHILDERS ........................................ Fourteenth .................. Mount Holly. 
KENNETH R. DOWNS ................................ Fourteenth-A ............. Charlotte. 
ZEB. A. MORRIS ............................................ Fifteenth ..................... . C o r d .  
B. T. FALLS, J a  ......................................... Sixteenth .................... Shelby. 
J. ALLIE HAYES ............................................ Seventeenth ................. North Wilkesboro. 
LEONABD LOWE .............................................. Eightteenth ................... Caroleen. 
ROBERT S. SWAIN ........................................ Nineteenth ................... Asheville. 
GLENN W. BBOWN ...................................... Twentieth .................... Waynesville. 
CHABLES M. NEAVEB .................................... Twenty-first ................. Elkin. 



SUPERIOR COURTS, FALL TERM, 1964. 

FIRST DIVISION 

F i r s t  D i c l t ~ l c t J u d g e  Fountain. 

Camden-Sept. 28; Dec. 1 4 t .  
Cho\van-Sept. 14 ;  S o v .  30. 
Currituck-Sept. 7; Dec. 7 t .  
Dare-Oct. 26. 
Gates-Oct. 19. 
Pasquotank-Sent. 2 1 t ;  Oct. 1 2 t ;  Nov. 

9 t ;  Nov. 16'. 
Perquimans-h-ov. 2. 

Second Pistrict-Judge Cou7per. 

Beaufort-Sept. 7 t ;  Sept. 21' 
Xov. 9*; Dec. Tt. 

Hyde-Oct. 12; Nov. 27 
Martin-Aug. 107; Sept. 28.; 

Dec. 14. 
Tyrell-Aug. 3 1 t ;  Oct. 6. 
Washington-Sept. 14' ; Nov. 

; Oct. 

NOV. 

16t .  

T h i r d  District-Judge Morris. 

Carteret-Aug. 3 1 t ( a )  (2) ; Oct. 1 9 t ;  Nov. 
I). 

Craven-Se~t .  7 ( 2 ) :  Oct. 5 t ( 2 ) ;  Nov. 2 t  
( a ) ;  Xov. 16; Nov. 3 0 t ( 2 ) .  

Pamlico-Sept. 21(a)  ; Oct. 26. 
Pitt-Aug. 24(2) :  Sept.  2 1 t ( Z ) ;  Oct. 12 

( a ) ;  Oct. 2 6 t ( a ) ;  Nov. 2 ;  Xov. 23; Dec. 14. 

F o u r t h  Dis t r ic t  J u d g e  Peel. 

Duplin-Aug. 31; Oct. 5 t ( a ) ;  Oct. 12: 
Xov. 9 * ;  Dec. I t ( ? ) .  

Jones-Sept. 2 8 ( a ) ;  Nov. 2 t ;  Nov. 30. 

M f t h  D i s t r i c t J u d g e  Bundy.  
New Hanover-Aug. 10*(2) :  Aug. 24t  

( 2 ) ;  Srpt. 1 4 t ( 2 ) ;  Oct. 5'; Oct. 1 9 t ( 2 ) ;  
S o v .  2 * ( 2 ) ;  Nov. 2 3 t ( 3 ) :  Dec. 14.. 

Pender-Sept. ' i t ;  Sept. 28; Oct. 1 2 t ( a ) ;  
Nov. 16. 

Sixth D i s t r i c t J u d a e  Hubbard .  
Bertie-Sept. 7 ;  Xov. 23(2).  
Halifas-Aug. l i ( 2 ) ;  Oct. 6 t ( 2 ) ;  Oct. 

26*: Dec. 14. 
Hertford-July 2 7 ( a ) ;  Oct. 19. 
Sorthampton-Aug. 10; S o v .  2(2) .  

Seventh  D i s t r i c t - J u d g e  n n t ~ .  
Edgecombe-Aug. 17'; Sept. ? + ( a ) ;  Oct. 

5 * ( a ) ;  S o v .  2 ? ( 2 ) ;  Nov. 16*. 
Nash-Aug. 24'; Sept. 1 4 t ( 2 ) ;  Oct. 12.; 

Ocl 1 9 f ( 2 ) ;  Nov. 2 3 * ( a ) ( 2 ) ;  Dec. 14t .  
Wilson-July 20'; Aug. 31*(2) ;  Sept.  

L8t ( 2 ) ;  Oct. l 9 * ( a )  ( 2 ) ;  Sov.  2 3 t ( 2 ) ;  Dec. 
7'. 

E i g h t h  D i s t r i c t J u d g e  P a r k e r .  
Greene-Oct. 1 2 t ;  Oct. 1 9 * ( a ) ;  Dec. 7 .  
Lenoir-Aufi. 1 0 t ( a )  (2) ; Aug. 24'; Sept.  

1 4 f ( 2 ) :  Oct. 1 s t ;  Oct. 26*(2) ;  Nov. 1 6 t ( s ) :  
Xov. 3 0 f ;  Dec. 14. 

Warne-Aug. 10*(2) ; Aug, 3 1 t ( 2 )  ; Sept.  
2 8 ? ( 2 ) ;  S o v .  9 * ( 2 ) ;  Dec. T t ( a ) ( 2 ) .  

SECOND DIVISION 

Eleventh  D i s t r i c t - J n d g e  Hobgood. 

Harnett-Aug. 1 7 t ;  Aug. 2 4 t ( a ) :  Aug. i f*;  Sept.  1 4 t ( a )  (2)  ;. Oct. 1 2 t ( 2 ) ;  Nov. 
I ( a )  ; Nov. 1 6 * ( a )  ( 2 ) ,  Dec. 1 4 t ( a ) .  
Johnston-Aug. 24: Aug. 3 1 t ( a ) ;  Sept 

281.(2); Oct. 1 9 t ( a ) ;  Oct. 26; NOV. s f ( 2 ) ;  
Dec. 7(2) .  

Lee--Aug. 3': Aug,  101; Sept. 14: Sept.  
2 1 t :  Oct. 1 2 t ( a ) ;  Xov. 2'; Xov. 30t. 

T w e l f t h  D i s t r i c t - J u d g e  Bickett .  
Cumberland-Aug. l o t :  Aug. 17'; Aug,  

3 l * ( Z ) ;  Sept. l 4 t ( 2 ) ;  Segt. 28?(a)  ( 2 ) ;  Sept.  

F i f t e e n t h  D i s t r l c t - J u d g e  Mallard.  
Alarnance-July 2 0 t ( a ) :  Aug, 3;: Aug. 

1 7 * ( 2 ) :  Sept.  1 4 1 ( 2 ) ;  Oct. 19*(2) ;  Nov. 
l B f ( 2 ) ;  Dec. I*. 

Chatham-Aug. 31f ;  Sept.  7;  Nov. 2 t ( 2 ) ;  
NOV. 30. 

Orange-Aug. 10'; Sept. 2 8 t ( 2 ) ;  Nov. 
1Gf(a)  ( 2 ) ;  Dec. 14. 

S ix teenth  D i s t r i c t J u d g e  Hal l .  
Robeson-July 1 3 t ( a ) ;  Aug. 17'; Aug: 

3 1 t ;  Sept.  7 * ( 2 ) ;  Sept. 2 1 t ( 2 ) ;  Oct. 1 2 t ( 2 ) ,  
Oct. ?6*(21); Nov. 1 6 t ( 2 ) ;  Nov. 30.. 

Scotland-July 2 7 t ;  Aug. 24; Nov. 9 f ;  
Dec. T(2). 



COURT GALEND-4R. vii 

THIRD DIVISION 

Seventeenth D i s t r i c t J u d g e  McLaughlln.  
Caslvell-Sept. 2 8 ( a ) ;  Dec. 7 t .  
Rociringham-Aug, 2 4 * ( 2 ) ;  Sept.  2 1 t ( 2 ) ;  

Oct. l u t ( a ) ;  Oct. 2 6 ( 2 ) ;  Nov. 2 3 t ( 2 ) ;  Dec. 
l d *  . 

Stokes-Oct. 6 ;  Oct. 1 2 ( a ) .  
Surry-AUK. 1 0 * ( 2 ) ;  Sept. 7 t ( 2 ) ;  Oct. 

I " ( ? ) ,  Xov. 9*(. '1;  Dec. 7 ( a ) .  

E ighteenth  District-Guilford. 
Schedule A-Judge Gnmbill. 
Gr.-July 13 ' ;  J u l y  27.; Aug. 31'; Sept. 

i t ;  Segt. 1 4 t ( 2 ) ;  Oct. 5'; Oct. 1 2 1 ( 2 ) ;  Oct. 
P C * ;  S o v .  9'; Nov. 1 6 t ( 2 ) ;  Nov. 3 0 * ( 2 ) ;  
Dee. 14t,*.  

H.P.-Sept. 2s ' ;  Nov. 2'. 
Schedule B J u d g e  Gwyu. 
Gr.-July 1 3 * ;  Aug. 3 l * ( 2 l ;  Sept.  2 8 7  ( 2 1 ;  

Oct. 1 2 * ( 2 ) ;  Oct. 2 6 t ( 2 ) ;  Nov. 2 3 t ( 2 ) ;  Dec. -. ' . 
H.P.-July 20'; Aug. 2 4 t ;  Sept. 1 4 t ( 2 ) ;  

Nov. $ ? ( a ) ;  Dec. 14'. 
Schedule C J u d g e  t o  b e  Assigned. 
Gr.-Aug. l i * ;  Xug. 3 1 t # ;  Sept. 14*(2!; 

Segt. 2Sf;: S o r .  0 * ( 3 ) ;  S o v .  30';  Dee. 1 4  . 
H.P.-Oct. 2 C t ;  Dec. it. 

S i n e t e e n t h  D i s t r i c t d u d g e  Shaw. 
Cabarrus-Aug. 2 4 * ;  Aug. 3 1 t ;  Oct. 1 2  

( 2 , ,  h-ov Y t ( a )  ( 3 ) ;  Dec. 1 4 t .  
3Iontgomery-July 1 3 ;  Oct. 5 ;  Nov. 23. 
Randolph-July 2 0 t ( a )  ( 3 )  ; Sept. 7'; 

Sept.  2 1 f  ( a )  ( 2 ) :  Oct. 2 6 7 ( 2 ) ;  Nov. S t ( 2 ) ;  
Kor .  30';  Dec. ' i t ( a I ( 3 ) .  

FOURTH 

Tmenty-Four th  District--Judge Pless. 
Ax ery-July 1 3 ( a )  ( 2 )  ; Oct. 1 9 ( 2 ) .  
lladison-Aug. 3 1 1 ( 2 ) ;  Oct. 5'; Nov. 2 t ;  

 PO 7; . . 
Il~tchell-Aug. 3 t ( a )  ; Sept. 1 4 ( 2 1 .  
Tl'atauga-Sept. 2 8 * ;  Nov. 1 6 t .  
Tancey-Aug. 1 0 ;  Aug. 1 7 ~ ( 2 ) ;  Piov. 23. 

Twenty-Fi f th  D i s t r i c t J u d g e  P a t t o n .  
Burke-Aug. 1 ; ;  Oct. 5 ( 3 ) ;  Piov. 2 3 ( 2 ) .  
Ca1,lwell-Aug. 2 4 ( 2 ) ;  Sept. 2 1 1 ( 2 ) ;  Oct. 

2 r i P ( ? ) ;  Dec. i ( 2 ) .  
Catnwba-Aug. 3 ( 2 )  ; Sept. 7 1 ( 2 )  ; NOV.  

? ( 2 ) .  

Twenty-Sixth District-JIecklenburg. 
Schedule A - J u d g e  Huskins.  
Aug. 3 * ( 2 1 ;  Aug. 1 7 t ;  Aug. 2 4 t ( a ) ;  Aug. 

3 1 1 ;  Sept. i t ( 2 ) ;  Sept.  2 1 t ( 2 ) ;  Oct. 5 * ( 2 ) ;  
Oct. 1 9 i ( a ) ;  Oct. 2 6 t ( 2 ) ;  Nov. O t ( 2 ) ;  Nov. 
2 3 7 ( ? ) ;  Dec. 7 * ( 2 ) .  

Schedule &Judge  F a r t h i n g .  
Alig. l i i ( 3 ) ;  Segt. i * ( ? ) ;  Sept. 2 1 + ( 2 ) ;  

Oct 5 t ( 3 ) ;  Oct. 2 F t ;  S o v .  2 * ( 3 ) ;  Nov. 
2 3 i ( ? ) ;  Dec. 7 t ( 2 ) .  

Schedule C - J u d g e  t o  b e  Assigned. 
Jlily 1 3 * ( ? ) ;  Aug. l ' i t ( 2 ) ;  Aug. 3 1 1 ( 2 ) ;  

Sep:. 1 4 7 ( ? ) ;  Oct. j t ( 2 ) ;  Oct. 1 9 1 ( 2 ) ;  
Sox-. 2 t ( ? ) ;  S o v .  1 6 t ( 3 ) ;  Dec. 7 t ( 2 ) .  

Schedule D J u d g e  to b e  Assigned. 
Aug. 1 7 t ( 2 1 ;  Aug. 3 1 t ( 2 ) ;  Segt. 1 4 t ( 2 ) ;  

Oct. 5 t ( 2 ) ;  Oct. l 9 ? ( 2 ) ;  Nov. 2 t ( 2 ) ;  Xov. 
l t i j ' ( 3 1 ;  Dee. ' i t ( ? ) .  

- -- 
S u m e r a l s  following d a t e s  indicate n u m -  

ber of weeks t e r m  may hold. 
* F o r  c r iminal  cases. 

Rowan-Sept. 1 4 ( 2 )  ; Sept. 2 8 7 ;  Oct. 
2 6 ? ( a ) ( 2 ) ;  Nov. 3 0 t ( a ) ;  Dec. 7'. 

Twent ie th  D i s t r i c t J u d g e  Crissman. 
Anson-Sept. 21';  Sept. 2 8 i ;  h-ov. 2 3 t .  
Moore-dug. l i * ( a l  ; Sept. I t ( 2 )  ; A-ov. 

1G. 
Richmond-July 2 0 ~ ;  J u l y  27'; Aug. 

3 1 i ( a ! ;  Oct. 5 7 ;  Oct. 12 ' ;  Nov. 9 t ( a ) ;  Dec. 
7 t ( 2 1 .  

Stanly-July 1 3 ;  Oct. 1 9 1 ;  S o v .  30. 
Union-Aug. 2 4 1 ( a ) ;  Aug. 3 1 ;  Kov. 2 ( 2 ) .  

Twenty-Fi rs t  D i s t r i c t J u d g e  Armst rong.  
Forsytii-Juiy 1 3 1 ( 2 )  ; J u l y  2 i i ( a )  ( 2 ) ;  

J u l y  2 i ( 2 1 :  Aug. 1 0 ( a ) ( 2 ) ;  Aug. 3 l t , Y ( a ) ;  
Sept. i t ( a l ( 3 ) ;  Sept.  ' i ( 3 ) ;  Sept. 2 S t ( 2 ) ;  
Oct. 1 2 t c a ) c r ) ;  Oct. 1 2 ( 2 ) ;  Oct. 2 6 t ( 3 ) ;  
Xov. 2 ( a l  ( 3 ;  S o v .  1 6 ; s ;  S o v .  2 3 t ( 2 ) ;  
Dec. 7 t ( a ) ( 2 ! ;  Dec. 7 ( 2 ) .  

Twenty-Second District  J u d g e  JIcConnell. 
Alexander-Sent. 28. 
D a ~ i d s o n - ~ u l ;  2 0 t ( a ) ;  Aug. 2 4 ;  Sept. 

l . l t ( 2 ) ;  S e i ~ t .  2 5 ( a ) ;  Oct. 1 2 ~ ;  Oct. 1 9 t ( a ) ;  
S O Y .  1 6 ( 3 )  ; Dee. i f  ( a )  ; Dec. 1 4 t .  

Davie-Aug. 3 ;  Oct. 5 t ;  S o v .  2 3 ( a ) .  
Iredell-Aug. 3 1 ;  Sept.  ' i t ;  Oct. 1 9 t ;  Oct. 

? I j ( ? J ;  S o v .  3 0 t ( 2 ) .  

Twenty-Thi rd  District-Judge Johnston. 
Alleshan!-.lug, 3 1 ;  Oct. 6. 
Ashe-July 20';  Sept.  1 4 7 ;  Oct. 26'. 
11-~liies-Juiy 2 7 ;  d u g .  2 4 :  Sept.  2 1 t ( 2 ) ;  

Oct. 1 2 ,  S o v .  2 t ;  Xov. 9 ;  Dec. 7. 
Yadk~n-Sept.  7'; h-ov. 1 6 1 ( 2 ) ;  Nov. 30 .  

Twents--Serenth D i s t r i c t J u d g e  Campbell. 
Cleveland-July 1 3 ( a ) ( 2 ) ;  Sept.  2 8 1 ( 2 ) ;  

Pic?!' 2 " :  S o v .  3 0 : ( a l i 2 ) .  , . 
Gaston-July 1 3 1 ( a ) ;  J u l y  13';  J u l y  

? O t ( 2 , ;  d u g .  3 t ( a ) ;  Aug. 3.; Aug. 3 1 8 ( a )  
( 2 ) ;  Sei>t. i t ;  Sept.  1 4 t ( a ) ( 2 ) ;  Sept. 2 8 t  
( 2 ) ;  Oct. 1 2 t ( a ) ;  Oct. 1 2 * ;  Oct. 1 9 1 ( 2 ) ;  
S o v .  3 t ( a ) ;  Sov .  9 ' ;  Nov. 1 6 t ( 2 ) ;  S o v .  

T m e n t r - E i e h t h  D i s t r i c W u d e e  Clarksnn. . - - 
Guncombe-July l 3 * ( a )  ( 2 )  ; J u l y  2 7 t ( a )  

( 2 ) ;  Bug. l O i i 2 ) ;  AUg, 2 4 * ( 2 ) ;  Aug. 3 1 t $  
( a 1  ; Sept.  Cf!:) ; Seut. 2 1 7  ( a )  ( 2 )  ; Sept.  
2 1 * ( 2 ) ;  Oct. a 1  ( 3 ) ;  Oct. 2 6 t ( a ) ( 2 ) ;  Oct. 
2 1 ; * ( ? ) ;  S o v .  5 t ( 2 ) ;  S o v .  2 3 t , Y ( a ) ;  Nov. 
2 3 * ;  Sol ' .  3 0 t ;  Dec. i t ( 2 ) ;  Dee. 1 4 * ( a ) .  

T w e n t y - S i n t h  District  J u d g e  Froneberger.  
Henderson-.lug. 1 : t ( 2 ) ;  Oct. 1 9 .  
\IcDon.elI--Sel,t. i ( 2 ) ;  Oct. 5 t ( 2 ) .  
I'olk-.lug. 31. 
Rutherforcl-Aug. l i * l ( a ) ;  Sept.  2 1 t 8 ( 2 ) ;  

S o r .  Y * t ( 2 ) .  
Transylvauia-July 1 3 ;  Oct. 26  ( 2 ) .  

Thi r t ie th  District  J u d g e  JIcLean. 
Cherokee-Aug. 3 ;  Nov. 9 ( 2 ) .  
Clay-Oct. 5 .  
Gi'ahan-Selit. 1 4 .  
Ha)-wood-July 1 3  ( 2 )  ; Sept.  2 1 7  ( 2 )  ; Nov. 

2 3 ( 2 1 .  - - 

Jackson-Oct. 1 2 ( 2 ) .  
3lacon-Aug. 1 0 ;  Dee. i ( 2 ) .  
P~valii-July ? i ;  Oct. 26. 

t F o r  civil cases. 
( a )  Ind ica tes  judge  t o  be assigned. 
# Indica tes  non- jury  te rm.  



UNITED STATES COURTS FOR NORTH CAROLINA 

EASTERN DISTRICT 

Judges 

ALGERNON L. BUTLER, Ohief Judge, CLINTON, N .  C .  
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ARGUED A N D  DETERMINED 
IN T H E  

SUPREME COURT 
OF 

NORTH CAROLINA 

RALEIGH 

FALL TERM. 1963 

IN THE JISTTER OF:  THE TRUSTEESHIP OF S14R.AH GJUHAM 
KENAN. 

I S  R E :  PETITION TO THE RESIDENT JUDGE OF THE FIFTH JU- 
DICIAL DISTRICT ( P G R ~ L A X P  TO CHAP. 111, P. L. 1963). 

AYLI 

IN THE XATTER O F :  THE TRUSTEESHIP OF SARAH GRAHAM 
KEXAN. 

IN R E :  PETITION TO THE RESIDENT JUDGE OF THE FIFTH JU- 
DICIAL DISTRICT (PURSUAST TO CH. 112, P.L. 1963). 

A N D  

IK THE JlSTTER OF:  THE TRUSTEESHIP OF SARAH GRAHAM 
I<EX.W. 

I S  RE:  PETITIOS TO THE RCISIDENT JUDGE OF THE FIFTH JU- 
DICIAL DISTRICT ( P v n s u m ~  10 CHAP. 113, P.L. 1963). 

(Filed 17 January 1964.) 

1. Constitutional Law 55 2, 6- 
Within it~s compass the Constitution is supreme and any governmental 

act which violates its mandates or which thxmrts the power granted to 
the United States is roid. 

2. Constitutional Law 5 23- 
The constitutional prohihitions against the taking of private property 

without due process of law linlits the powers of the executive and judicial 
branchrs as  well as the legislative hrsnch, and protects incompetents 
equally witill persons of sound mind. Constitution of North Carolina, Art. 
I, 1 7 ;  Fifth and Fourteenth Amendments to the Constitution of the 
United States. 
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3. S a m e  
The constitutional prohibitions against the taking of private property 

except by due process of lam preclude the Legislature from sanctioning the 
taking of a person's property except in  satisfaction of a legal obligation or 
for a public purpose upon the payment of just ocrmpemation. 

4. Same; Insane Persons $j 4- 

A court of equity may not, either in the exercise of its inherent juris- 
diction or with legislative sanction (G.S. 33-29.1, .4, .5, .lo, .11, .16), au- 
thorize the taking of income or corpus of the estate of a n  incompetent fa r  
a purpose other than the incompetent's own support and the discharge of 
the incompetent's legal obligations. 

8. Same- Court  may sanction gif t  to charity by t rustee of incompetent 
only upon finding t h a t  incompetent, if sane, would make such gift. 

A court of equity may not authorize the fiduciary of a n  incompetent to 
make gifts to charity either from the income or the corpus of the in- 
competent's estate when such gifts a re  based upon the fiduciary's sense of 
mom1 fitness or judgment in the proper management of the estate i n  view 
of the rate of income tax paid by the esbate or the  diffenenw between the 
rate of gift and iuheritance taxes, since such order would amount to a 
taking of property in derogation of the incompet~en~t's ccmstitutional ~ i g h t s ,  
but the court may authorize the fiduciary to make gifts to charity only on 
a finding based upon the preponderance of the evidence a t  a hearing duly 
had after notice that the incompetent, if then of sound mind, would make 
such gifts. 

6. Same; Appeal and E r r o r  $j 40- 
Where upon the hearing by a court of equity of a fiduciary's application 

for authority to make charitable gifts from the astate of his incompetent, 
there is no e~-idence that  the incompetent, if sane, \vould make such gifts, 
ordor authorizing the fiduciary to make sluch gifts must be reversed, since 
such order must be predicated upon a finding based on evidence that  the 
incompetent, if sane, would have made such gifts. 

HIGGISS, J., dissenting. 

P A R I ~ E I ~  and SHARP, JJ., join in dissent. 

APPEALS by W. C. Murchison alnd Louis A. Burney as guardians 
ad  litem and by W. R. Kenan, Jr .  and A. R. MacJlannis as  trustees 
from Mintz,  J., June 1963 Civil Se~ssion of NEW HANOVER. 

Sarah Graham Kenain (hereafter hlrs. Kenan),  a resident of Kew 
Hanover Cou~nty was, in M a y  1962, found by a jury to be "physically 
and mmtai ly  incompetent from want sf uniderstanding to manage her 
affaiiis by reason of physical and mental weakness on account od old 
age, di~seaise or other l1ke infirmities." Based on thiis findmg the clerk 
oIf the Superior Court adjudged her inrco~npetent and, as  authorized by 
G.S. 35-2, appointed her nephew, Frank H. Iienan, as trustee "to con- 



N.C.] FALL TlERR.1, 1963. 3 

hrol and handle the person and entire estate of Sararh Graham Kenan 
wheresoever located." 

I n  March 1963 the Legiislature enacted three ~ t a t ~ u t e s ,  c. 111, 112, 
and 113, S. L. 1963, codificd as G.S 33-29.1 - 29.1, 29.5 - 29.10, and 
29.11 - 29.16. Theise statutes authorize a guasdlan or trustee of an  
incornpetenit with the approval of the residenit judge of tlle Superior 
aour t  to  make glftis for rellgioils, chantable, or educatlon~al purposels. 
C. 111 pernilts glfts to be made from income, c. 112, from principal, 
and c. 113 p e m i t s  the trustee to surrender the rlght to revoke a trust 
created by the inco~npetcnt and make a glft of tlie reserved life estate. 

I n  May 1963 Frank H. Kenan as trustee of Mrs. Kenan filed three 
petition~s with the clerk of the Superior Court. I n  the first lie sought 
au thor~ ty  to make gifts aggregating $731,600 from the in~coine of his 
ward, in the selcond, a gift of $100,000 from the principal, and in the 
third, authority to surrender the r~g l l t  reserved by inconlpetent to re- 
voke a truslt created by her in 1936 and to donate to designated in- 
stitution~s the income reserved for her life. 

Sunima~rlzad, rtlie petitlon~s allege: Mrs. Kena~n is and was in 1962 
a re~sident of N ~ I T  Hanover Clounty. She was bhere adjudged incompe- 
tent. Pctltioncr WRIS appointed as trustee of her pcrlson and estate. It 
i~s mlplobable that slic ~ ~ 1 1 1  hereafter have ment:il capacity to n~nnage 
her affairs. She is a n.ldow. She has no descendantl? and w l l  never have 
any. Her elstate, .i.iorth many nilllion?, con;lst,s in pa~rt of a revocable 
i11ter vlvos trust crested by her in December 195G. Her annual lnconle 
for the palst five year. ha~s substanltmlly exceeded $2.000,000. Her fed- 
eral taxable income for 1963 is estimated to exceed $2.100,000. Her fed- 
oral and state income taxes for 1963 are not expected to exceed $2.000,- 
000. Expenditures for hcr maintenance in the five yealrs precedmg 1962 
averaged $31,000. They were $35,500 for the year 1962, and are expe~ct- 
ed to  amount to tha t  sum in 1963 After tlie payment of all taxe~s and 
other expen,se; of the incompetent and the making of tlle gifts as pro- 
posed, the rcninining Income would be adequate to nialntain Nrs .  
Kenan In the manner she is accu2tomed to and in exceqs of twice the 
 sums ~xpended annually for her niaintenance for tlie preceding five 
year;. The bulk of Mrs. I ie~lan 's  estate con~slats of stoclcs and bonds 
deposited for safcliecplnp in S e w  York. She on nis her home in K11- 
mlngton and ot>her tmgiblc property located in S o r t h  Carollna. She 
has bank acrou~ztrs in Sor th  Carolina and Sen- Tork. On the mme 
day In 19.55 she executed tn-0 related testamentary wrltlngs. One, desig- 
nated her North Carolma mill, disposcw of property located here; the 
other, designated her Sen-  Yorli will, dlsposes of property locatcd in 
tha t  state. Each of the propo~sed donea  nieets the requireinent of tlie 
particular statute under wliicli petitioner seeks authority to act. 
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The giftis proposed to be made from income t d a l  $731,600, from 
principal, $100,000, and from the sunrender of inc~ornpetelnrt~~s right t o  
receive the income frolm the 1956 trust created by her, approximately 
$300,000 per annum for her life. 

The petition ,seeking authority to make gifts from income contains 
allegations in the llanguage of G.S. 35-29.2 (1) ; bhe petition [seeking au- 
thority to ina~ke a gift firom principal contains allegatioin~s in the lan- 
guage of G.S. 35-29.6 (1). The procee~dmg t~o surrender the r g h t  t o  re- 
voke the inter vivos trust and make a gift of Mrs. Kenan's right to 
receive the income fo~r her life nolt only 3eelts to make a gift t o  tax- 
exempt beneficiariels but would impose a tax liability on Mns. Kenan's 
estate. Petitioner, in that proceedmg, alleged: 

"(A)  That  all gift taxes which will be incurred by reason of 
the making of said trust irrevocable and trhe making a gift of the 
l~fetime interelst to charity are properly payable out of the prin- 
cipal assets of the estate of bhe i~ncompetemrt ratiher than from the 
prmcipal assets held in said revocable inter vivos trust anld no 
past of s a ~ d  gift taxes should be paid out of said revocable inter 
vivos trust aiesebs; that  the long term effect under the present 
Internal Revenue Code and Rulings ~ o u l d  enable the estate of 
the iniconlpeteat to pay substantially leas In gift taxe~s than ~ o u l d  
bc ~ncursed in estate and lnherltance taxes by realson of the assign- 
ment of income and declaration of ~rrevocablllty because g ~ f t  taxes 
are computed a t  a lower rate compared to the nxiximum rate of 
estalte and inheritance taxes and are a c red~t  aga~ns~t  any estate 
and in~heritance taxes which nxght be payable wtrh respect to the 
trust asbate and because the amount p a ~ d  in g ~ f t  taxes ~ 1 1 1  not be 
subject to esltate or inheritance taxei. I n  add~tion, it ~ o u l d  save 
executors' feels and comnlission~s on 1,he amount of the gift taxes 
and admini~strat~on costs in connection therewith an~d would con- 
stitute sound, wise, progressive, needed and essential estate plan- 
ning in the best intere~sts of the in~competemt and of tho~se who 
stanld to  take thi~s estate upon her delath and is witihin the dm- 
cretionary authority of bhe Court and i t  is requested by your 
petiltioner that  he be permitted to  raise sufficient funds for the 
purpose of paying sald gift taxes by seilling, or boirrowlng on the 
secur~ty of, suc~h of the securities aa your petitioner ffihall deter- 
mine n-hich are owned by the incompetent and are now held by 
Morgan Guaranty Trust Company of New York in  custody in 
Kew York, New Yolrk. That  in all probability, .the incompeten~t, if 
competent, would take the necessary step~s to accomplish these 
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purposes. T o  allow the matter to remain in istatus quo svi~th ref- 
erence t o  the trust  mould serve only to needlessly deplete the 
estate and would benefit nobody except the executotm or afdniinis- 
tsators of the incompetent's es~ta~te and the taxing authoritleis. 

" iB) The petitioner respectfully petltlonis the Court t o  effactu- 
a%e this sound astiate planning, based on the bax and other econ- 
mnieis involved and for the prase~.ration of t~he es~tate of the in- 
competennrt whlch the incon~petent ~~-0ulc1 do for licrself if com- 
peltent, and elimmate what vould oaherwise be an unjust penalty 
and treatment of an  incompetent and x-liich would not befall a 
competent person niaking a sound estate plan." 

Notice and sulnmons were served on (1) tholse svho mould take as 
heirs or ci:str~butees if i l h .  Kenan had died when .the pe~tibion~s vere  
filed, ( 2 )  those who ~vould take as legatees or dev~seas under her w1111s, 
( 3 )  the kusteai of tthe inter r i m s  t r u d  created In December 1936, and 
those bcneficlally interested in t!ie truist. G u a r d ~ ~ n ~ s  ad litem  ere ap- 
pointed for l lns .  Iienan and nimor or ~t!icr inconipetent benefic~nries. 

Alurclii-on, guardlan ad l~ len l  for Air- Iicnan, and Burncy, gunrd~an 
ad 11tcn1 for nl lno~s 2nd unborn partics, by anwers  ch,~llcnge the r g h t  
of the tlu-tee t o  make the proposcd g ~ f t > .  They allege tlie statutcu (c. 
111, 112, and 113, S.L. 1963 1 nola te  p ~ o r ~ ~ ~ o m  of tlie Coniztitutions of 
h'orth Carolina and of the Unlted Stntcs. Aln~ung  othcr const~tutional 
riglibs asscrt~cl to he volated ~f the gif1.s are ,~uthonzed are t. I, see. 
17 of tlic Constltutlon of Xorllh C a r o l l n ~  :?nd the Flfth and Fourteenth 
Aniend~nent,~ of the Con-t~tutlon of t~hc Un:ted hinles. 

IT7. R. Kenan, Jr.  and A. Kt. , l laci\ lanni~, t,~vo of the truhtees of the 
trust creatzd by Mrs. Kcman in l!)X, aver t':ey leek to fa~thfully per- 
form the dutles Mrs. Kenan imposed on thcn~ .  Tliclr anihn-er to sec. 13 
of tihe pet i t~on filed under the provisions of c. 113, S.L. 1963, read.: 

" (A)  I n s n  crmg the :illegatioins of paragraph 1.5 ( A )  of the Pe- 
tltlon, tile-e reapondents adlnlt tha t  no part  of the gift taxes islliould 
be p a d  out of the revocable inter vivol- trust  assets. W ~ t h  regard 
t o  the otlier allcga~tlons of paragraph 15 (hi, these rcsl)ondentis 
deny any lmowledge or informat~on d f i c ~ e n t  to form n bcllef ais 
t o  t!~e tiutli t!iereof, escept ais to cuc11 nllcqitlon~b ~vhich may be 
quelstions of law, which they are ~nfoinled and belleve that  they 
arc not required to aniswer. 

" (13) These respoindents deny any knowledge or information 
suffic~ent to form a belief ais t o  the truth of allegations of pasa- 
graph 13(B)  of the peltition." 
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Sec. 2 of their further answer reads: 

"Tlhat yolur raspondents are informed and believe tha t  trhe .tirust 
agreement dated December 26, 1936, iw a validly executed and 
existing contract for which considoration hats passe~d betweein the 
panties. T h a t  among &her things the trust agreement provides in 
effect as follows : 

" ( a )  Article 1-A. The net incoine shall be paid to or applied for 
the bemefit of the donor so long a ~ s  she shall live. 

" (b) Article 2-A (1) .  T h a t  in the evenlt any beneficiary shall be 
'incompetent,' tha t  the  income payable to said beneficiary may be 
paid t o  trhe guardian or committee or other legal representative 
wherever appointed of the said incompetent. 

"(c) Article 2-D. Tha t  no beneficiary ishall have the right to  
di~spose of or to assign or tranisfer any income from said t m s t  until 
the same shall be paid or distributed to such beneficiary. 

" (d)  Article 5. The do~nar relservels the right to revoke or amend 
this agreement a t  any time and fi?orn time t o  time by a written 
inrstnunent o~ther than a will, duly executed and acknowledged by 
her and delivered during her life to the trustee ah t'he time in 
office. 

"That under these provisions of the said revocalble trust agree- 
ment dated De~cember 26, 193G, it wals clearly the  intenition o~f the 
donor tha t  she should receive t~he net income frolm isaid trust  80 

long als s~he is~hould live, and tha t  in the evenit s~he became incom- 
petent that  trhe said income s~hould be paid to heir guardian or duly 
authorized legal representative; that  no person entitled to receive 
income froin said trust  has the right to  a~ssign or dispolse of the in- 
come prior to its receipt, and trhat she alone reserved the right tdo 
revoke or amend the s~aid trust agreement during her lifetime. Tha t  
the effect of the relief rcqueste~d by the petitioner in this action 
would be to  rewrite the provision~s of the colil~tra~crt to completely 
change donor's intention with respect to  the  paragraphs an~d 
articles hereinabove referred to, anti tha t  tlllese resiponde~nts are 
informed and believe tha t  the court is nrithout authority to  rewrite 
said trust  agreement in the respectis requested." 

Judge Mintz, relsident judge of the Fifth District, of which New 
Hanover its a part ,  presided over the June 1963 Session. The pahies  
srtipula,ted t,hat the proceedings might be co~nslolidated for the  purpose 
of taking testimony, and waived a jury trial on all factual quesrtions 
raised by the pleadings, except as to the p~obablility of Mrs. Kenan's 
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regalining mental capacity. To  determine that  qued im,  the  court sub- 
mitted t~llils issue ,t(o a jury: "Is i t  inlprobable t h a t  Sarah Graham 
Kman,  incompetent, will recover competency during her lifetime?" 
The jury armswered in the affirmative. 

Judge JIintz made findings of fact in  eaah pmceeding. Exceplt as 
noted in 011e opinion, thc~se findings are in a~ccord with tihe allegations 
of the petition. Based on tilie facitual findings, the court drew legal 
conlcluslons and entered ordem authorizing petitioner to make the 
giftis as requested except the propoeed gift of 8125,000 to  The Nortll 
Carolma Episcopal Church School for B o p ,  Inc., svllic~h was not then 
iauthorized. 

John T .  Manning  and Poisson, Marshall ,  Bnrnhill  R. Wil l iams  b y  
A lan  A. Jfarshall  for petitioner appellee. 

Hogzie and Hz11 b y  C .  D. Hogue,  Jr .  for A. R. 11IacMannis and Il'il- 
lianz R. Kenan ,  Jr., trustees under  a revocable trust  agreement dated 
December 26, 1956, appellants. 

TT7allace C .  Mzirchison and Louis  A.  B w n e y ,  guardians ad litenz, ap-  
pellants. 

Ro~arax ,  J. The appeals of 1Iurnlli.on anid Bunley a s  guardlans 
a d  litein are directed to the orders entered in each proceeding. The ap- 
peal of Macl lannis  and Eienla~n as  trukteas is d~rected to the valldity of 
the order entered in hhe proceeding seeking permission t o  give away 
l l r s .  Keiliann' right to receive for her life the income from tllc t r u d  
lcreated by her. 

Defendant Nurchi~son, appointed by the court to protect Mrs. 
Kenan's rights, challenges both the right of tlie trustee to inake and 
the po~yer of the Legi~slature or .the court to authorize b11e propotsed 
gifts. 

The question for decision then is: Do tihe facts found, sitanding alone, 
suffice to sustain the order? The answer must, we think, be In the neg- 
ative. 

Ouris is a constitutional folm olf governmeilt. "It iq axiomatic unider 
our system of government that  the Colnetitution within its compass is 
supremo nls the esltabli4xd espreslsion of the ~vi11 and purpose of the 
people. Itis provisions must be observed by all." I n  re Advisory Opznion 
H o m e  Bill 65, 227 N.C. 708,  43 S.E. 2d 73. 

Any govermnerutral act which overridets tlie restri~t~io~n~s declared in 
our Conistitution or n-hich tlmartrs tlhe powers gra~n~ted to the United 
States is void. S .  v. Felton, 239 N.C. 573, S O  S.E. 2d 625; Freeman v. 
Conzrs. of Madison,  217 X.C. 209, 7 S.E. 2d 334; Baunrd v. Singleton, 
1 N.C. 5 .  
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Sec. 17, Art. I ,  of our Gonstitution impo~ses this limitation on govern- 
mental authority: "No p m s m  o~ught to  be . . . dieseized of his free- 
iholld . . . or in any manner deprived of . . . his property, but by tihe 
law of the land." This limitation on gove~mmemtal authority ha~s been 
in fo iw isince the adoption of our first Constitution in 1776. See sec. 12 
olf tha t  Constitution. 

It is a matter of common knowledge tha t  North Carolina delayed 
ratifioahion of the Constitution of rthe United States until Congress had 
submi~thed to tJhe Sta~tes amendmmts guaranteeing fundamelntal righhs. 
Among the amendments so submitted wals tlhe Fifth, declaring: '(KO 
pensoin shall . . . be deprived of . . . property, witrhout due process of 
Ilaw; nor shall private property be taken for public use without just 
conlpen~sation." The Fourteenth Amendn~en't tlo the  Constitution of Ithe 
Unite~d Stratas says: "No state . . . shall . . . deprive any person of 
life, liberty, or property, without due process of law; nolr deny to any 
pelson witlliin its juris~dilct~on the  equal proteotion of the  laws." These 
constitutional limitationis are not confined tio trhe Legi~sla~ture. They axe 
applicable to courts and to tihe executive bralnc1h of t~he govesnment. It 
is immaterial, therefore, whether a court of equity has tihe authority, 
without legislative sanction, to authorize the use of an incompetent's 
income or the prin~clpal of his estate for a purpme other than his own 
support and tlie discharge of his legal  obligation,^. Blake v. Respass, 77 
N.C. 193, or svhet~lier the right to so direct 11s depenldent upon legisllative 
authority. Brooks v. Brooks, 23 N.C. 389; I n  the Matter of  Lathanz, 39 
N.C. 231; I n  re Hybart,  119 N.C. 359; Bzizney v. R. I .  Hospztal Trust 
Co., 110 8. 615. 

It scarcely neeid be slaid tha t  the con~stitutioaal limitation against 
taking of property of a citizen affords the same protection to a lunatic 
tha t  i t  affords to a person of sound mind. 

The Legiskature cannot sanctioln the  twkzng of one's property unlms 
( a )  in satisfaction of n legal obligation, m (b)  for a public purpose, 
Utilzties Conzm. v. Story,  241 K.C. 103, 84 S.E. 2d 386; Charlotte v. 
Heath,  226 N.C. 750,40 S.E. 2d 600; Coxard v. Hardwood Co., 139 N.C. 
283; and when taken for a public purpose, jusit conzpensation mu~st be 
paid. Dnvldson v. Stough, 258 X.C. 23, 127 S.E. 2d 762; Eller v. Board 
of Edzication, 242 N.C. 584, 89 S.E. 2d 144. 

An interesting illustration of the scope of the constitution~al liiniba- 
tion ag:xinsl taking of property of a citizen is to be found in Allen v. 
Peede,~,  4 N.C. 442. There the Legislature enlacted a statute ernanci- 
pating slaves of c, deceased owner. Although tlie deceased had express- 
ed n .\vie11 tha t  the  slaves be emancipated, the statute mas held void be- 
cause title to the slaves had passed to othms upon the deatJh of blie 
f o ~ m e r  owner. 
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The motives prompting the filing of the several petitions a re  IIn no 
way challenged. The giftrs, w h ~ c h  the trustee propo~sas making for hils 
ward, are to deserving benefic~arias and would uncloubtcdly be of ma- 
iteiial am-ta~nce in promoting the laudable purpo1;es for n h c h  e~acli was 
created and is now functlonlng. 

The amounts proposed to be given from the current i~ncome vould 
liargely be offset by a re~duct~on in income tasc~s. The net coist would 
, i l l i  leave Mrs. Iienan wltll ample lncolne for her own needis. Slhe has 
no f inmc~al  (legal) obligation which n-ould be adversely affected. The 
gift from the ~x~nlclpal  and the ttaxes to  be pa~ld from the principal for 
the privllcge of sun endermg the llfe Income from the trust  elstate, while 
large ~vlicn co~nis~dered as individual Items, are relatively small in rela- 
tlon to  the tot31 of 3113s. Iienian's cstjatc. If the glfbs are au'uholrized, 
thwe  nl l l  be a sub&intial savlng in eqtate taxes. 

TT'hlle an ~ncompete~ilt's property may not, either ~ ~ i t h  1egi;lative 
sanctlon or court order, be taken for charltablc purpoisels notwithstand- 
ing tilie part not taken is ample for lmcompetent's needs, Xonds v. Dug- 
ger, 1-14 S.W. 2d ' i G 1 ,  Bznney v. R.  I IIosp~ttr l  T rus t  Co., supra; ~t is 
n ~ n e t ~ l i e l e ~ s  t iue that courtrs of e q u ~ t y  have aut~liorlzed +he gzft of a part  
of ~ncornpctent's lnconle or prlnclpal. 

A court may authorize a fiduciary to make a glft of a part  of the 
estate of an ~ncornpctcnt only on a finding, on a prepon~derlance of the 
evliience, a t  a healing of n-lucli inteiested partie~s have n~otlce, that  the 
lunn~t~c. i f  t<llen of sound n m d ,  ~ o u l t l  make the g ~ f t .  Appellees' argu- 
ment that the gift may be authorized " ~ f  tlie court under all of bhe cir- 
cun~s tnnco~  believe~s that such gift dloultl be made," i f  accepted als a 
correct -.~tatcment of the law, n oultl pernut the court to do that  wlilch 
tlie lunatlc had not clone an~d ~ o u l d  not do ~f sane. Such an order, 
would an~ount  to n taking of ploperty in derogatioin of lunatic's con~sti- 
tu t~ona l  ilplits. 

Pe~lliapq tlie most frequently clted rase on tihe polwer of a court of 
equlty to autbollze the use of an incompetent's propclty for purposes 
other uhan 111s on n slilq~ort anid tlhe support of tlio~se to whom he owes 
a legfil obllgatlon 1s E.r pnrte TTThztbrearl, 33 Eng. Rep. 879, decided in 
1816. Tlieie a nlece of tlie inconlpetent sought an allowance fioln his 
elstate Lord C~hancellor Eldon said: "Tlie d~ffici~lty I have had was as 
to  the este~nt of relatlonqlup to wli~cli ,in allox~ance ought to be granted. 
I have found instanws In vil~ich t!lc Court ha;, in ~ t q  allon ances to t4he 
relat~olnis of the  Lunatic, golne to  a furtlier dlstance than grand-c~hildren 
-to brothers and other collatera~l klndred; aald ~f we get to t1he prin- 
ciple, we find tha t  ~t 1s noit bocausc the partle~s are next of kin of the 
Lunatic, or as suc~li, have any right to  an allowan~ce, but  because the 
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Court will not refuse to do, for the benefit of the Lunatic, that which i t  
is probable the Lunatic hzmself u~ould have done." (Emphasis mp-  
plied). 

I n  tlze Matter of The Earl  of Carysforf, 41 Eng. Rep. 418, the com- 
mittee of the person of a lunatic proposed tha t  an annuity be gnanted 
to a pensonal servanlt who had served the lunatic for many years. The 
allom-awe mas made upon tthe shateinent tlhart if the  lunatic TT-as Pane 
he would approve. 

I n  the Matter of W~lloughby, decided in 1844, 11 Paige (K.Y.) 257, 
a stepidaughter of the incompetent sought an  allowa~nce. The chancel- 
lor said: "The court, in suah cases, acts for the lunatic, and in referenlce 
to  hiis estate, ais i t  suppmes the lunatic himself r o u l d  have acted if he 
had been o~f sound mind." 

I n  I n  re Strickland, 6 Clh. ilp., 225, a donation wals requested by the 
officials of a church and school. The lmatiic had an  in~come a f tw the 
payment of annuities and other ohargeis of about 2,636 pounds. Th,: 
sum of 900 pounlds was set aiside annua-lly for h ~ s  maintenance "and i t  
appeared tha t  his comfort could not be increased by any addirtion t o  
it. ' '  The committee of the lunatic's elstate anid person requested auth- 
ority to make a donation of 2Z0 pounds to the building of a church and 
a l ~ k e   sum to the building of a school. The cou1.t a~t~l~orizeid the  dona- 
t i o n ~ ,  citinig as author~rty t,herefor E x  parte Whitbread, supra, and Ox- 
endin v. Lord Cronzpton, 2 Ves. 69. 

I n  I n  the Jfa t ter  of Heeney, 2 Barb. (N.Y.) 326, the chancellor said: 
"I11 t~he case undeir consideration, the lunatic, when in full posse~ssion 
of all hi~s fac~l t~ies ,  placeid himself in the situation oif a father t,o the 
i h o  young laldies mentioned in the petition, and supported then1 as  
members af his family and sent them to a boarding school; wheire one 
of them completed her edu,ation and has again ratumeid and become a 
member of his fanlily, leaving 'uhe other still a t  sohool. I have no 
doubt, therefore, that  if Mr. Heeney had retained the full poissetssion 
of hi~s faculties he mould have continued to support them in $he slame 
way while they remained unmnrrisd. I shall therefore but carry out 
his un~doulbted  intention,^, by directing tlhe committee to let these two 
younlg laidies remain in the family and be supported ars +hey have here- 
todore been, until their n~aliriage, or the death of the lunatic, or the 
further order of +he court." 

I n  a later IYem York cjafse, I n  re Flagler, 224 N.Y.S. 30, a aeclond 
couish of hlns. Flaglw (the inccompetent) sought an  allo~wance f ~ o m  bhe 
siurplu~s inicme. The court said: "In granting appllicatio~n~s of thi,s ohm- 
acter the court is not actuated by any suppolseid interest which the ap- 
pliciant may have in the property of the incompetent. Relief may be 
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had  upon t~lie prinlciple that  the court mill act  with seferen~ce to the 
1unat:c anld foir his benefit a s  i t  is pllobnble that  he would have aicted 
for himself, if he Tere of [sound nlind " Tlic order there approved was 
reviewed by the Kelw Yorli Co~urt of Appeals, Re Flagler, 162 N.E. 471. 
Tha t  court said: "If A h .  Flagler today could dccide upon the dispo- 
 siti ion of the income of her greaat elstate, inoral or cliaritable conadera- 
tions 11 ould dlctate her declsion only to tilie extent that  she felt their 
force. Her great affluence might impel her to rclieve the dl~stre~ss of her 
cou~sin; tlie law would not conipell her to do so if slic decided othemvise. 
The power of t~lie court to dlspose of her income i~s not plenary. The 
c o u ~ t  niwy not be inoved by itis ovin Scnerous inipulses in trhe dislposi- 
t ~ o ~ n  of the income of the in~competent. I n  rencllhing declsion i t  may give 
morn1 or cliarltable consideratlo~~ls only :.uch weight as i t  finds tha t  the 
incolnpctent lienself would have g v e n  to them. Allovinnces for the  up- 
port of collateral relatives of tllie incoi~lpetent h a m  been made 'upon 
the trheo~y that  the lunatic ~ ~ o u l r l ,  in nl! prohabillty, ha re  ninde such 
payments i f  lie had been of eozmd mind ' Re L o r d ,  227 S.T. 14*5, 124 
N.E. 727. Tlie nppellnte divljion coirectly licld t~hs t  tllic allo~vnnce nlade 
a t  s lmlal  term may he ju-t#lficd upon no other tlieory." Sec nlso In  re 
Iiudlesoi1's Estnte. 115 P. 2d 805; 1n re Bnce Gztndzanship, 8 S.MT. 2d 
576; Ii'c Bulsteln. 62 X.E. 2d 265; Potter 2 ' .  Berry, 53 N J.  Eq. 151; 
and t~lie n n n o t n t i ~ n ~  in 3-2 1, R A .  297, 33 h L R. (53, and 160 AkL.R. 
1433 

X ~vminary  of the Englisli and Irish c a w  dealing with the right of 
n court of equity t o  use an inconlpctent's &ate other than for liils onn 
~nnmtennncc nncl the ninilnten~nnce nn(l 2upi)ort of 1111s dcpendmts may 
be found in an article entitled "Tile Sulplus Income of a Lunatic." 8 
IIarv.  L. Rev. -172 (1894-95 i. 

Tlie pon elr and liinitnti~on on t,he poTver of a court of equity to nu- 
thor:ze a fiduciary ~vitl i  rc~yjcct to t!ie use or olther llnnclling of the 
estate entrustell to liim is ~lluzlrated In t ~ o  rectn~t decisions of this 
Court. 

I n  Fo)  d 21. Bank, 219 T.C.  141, 103 S.E. 2d 421, adult childl.en of an 
inlcoiiipctent sought perimssion to use a part  of his estate t o  purchase 
n homc. l y e  said: "No one can doubt that  financial a~ssllstance ~vould 
be of bencfit to tlie cliildren of the ~ncompctc~iit occupying the econoniic 
status in life depicted by tlie evidence and the findings of fact. If their 
fntrlier were nlsntally co~inpetent, would lie not nid them? If so, the 
court has the authority to use hi- money for tlint purpoise." 

I n  Cocke v. Duke Cnzversity, 260 S .C.  1 ,  we denied aut~h~ority to 
invevt tru~st funds in securities nat san~ctioned by the trust  agreemenit. 
As tlie basis for the denid,  we quoted n-lth spproval the language of 
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Carter v. Kenzpton, 233 K.C. 1, 62 S.E. 2d 713: "It is not tile province 
o f  the courts to substitute thew judgment or the wilshas of trhe bene- 
ficiarieis for the judgment anld wilshes of the tetstator." 

After oral argument appellees, with our permission, filed a supple- 
mental brief which contained a copy of tlie opinion of the chan~cery 
court of the state of Delaware in the case of In re Dupont, 194 A. 2d 
309. There the chancellor as the b a s ~ s  of his order auttlionzing large 
gifts from the incompetent's c~>tate, said: "The guardianis have offered 
su~bstant~al  anld convmcing proof t,h~at the ward in fact intenlded to 
make such distributions prioir to  his incompetency." 

Relating to the question of what Mrs. Kenfan would do if conlpetent, 
the court found in the procecdings relating to gifts from in~coine and 
principal: 

"In tlie absence of tax deductible gifts, income retained by 
Sarah Graham Iienan would be depleted in excess of 85% by 
State anfd Fedoral income taxes and any blalalnlce thereof relmain- 
ing in her estate a t  her death would be depleted in excess of 75% 
by death taxes; so that,  even in the absen~ce of current expenditure 
by tlhe general trustee, less than 4% of the income received by 
Sasalli Graham I<en,an would remain to  be tran~smitted to her leg- 
atees, heirs or next of kin upon her death . . . ." 

"Petitioner herein, trustee of the estate anid person of Sarah 
Graham Kenan, has co~ncluded that it i~s wise and provident, anld 
consistent with the desires of Sarah Graham Iienan (if she wore 
competelnt) to  make the gifts herein aut,hoiimed and directed." 

"It is proper in the exercise of sound judicial dilscret~on, if not 
mandatory under the provisions of Chaptsr 111 of the 1963 Ses- 
sio~n Laws of North Carolina) to approve suc111 declaration and 
gifts . . ." 

Based on his findings of fact the court concludcd a s  a matter of law: 

"Considerilng the {situation of Sarah Gralhanl Kenan and her 
estate, ilt is in no may detrin~en~tal to Sasa~h Gnaham Kenan, as a 
practical matter, but rather i t  is wise and provident foir bhe pe- 
titiofner to make tthe gifts herein authorized and directed. 

"It is reasonable to assunle that  if Sarah Graham Kena~n were 
competent and heeding soun~d advice, she would make these or 
siniilar gifts. 

lLIt is proper in the exercise of soun~d judicial di~scretion, if not 
mandatory under the provisions of Clhaplter 111 o~f the 1963 Ses- 
sion Lews of North Camlina, to approve these gifts." 
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I n  tlie proceeding relating to the su~render  of life in~come raserved in 
the trust, tihe clourt found: 

"The Petitioner herein, trustee of the estate an~d person of Sara111 
Graham Kenan, ha~s concluded that,  for the  total nelt benefit of 
Sarlah Graham Iienan and bhe natural object.. of hor bounty, it is 
\ w e  and provlden~t to declare the tm>t mevocable and to malie 
glfts of the life income to the donee> named in paragraphs 30 and 
31 above." 

Based on its fact,uaI findings the court concluded as a mattelr of law: 

"Considering tlie slituation of Elarali Graham Kenan and her 
estate, i t  is in no way detrimental to Sarah Grah~ani Kenan, and 
from the standpoint of total net benefit 60 her anfd the natural 
objects of her bounty, i t  is ~ ~ i s e  and provident for the Petitioner to 
declare the 1956 tru~st agreement irrevocable and to  make gifts of 
the llfe income to  tlie donees specified in the Order herein. Indeed, 
i t  mould be iniprovldent not to do so. 

"It is reasonable to aslsurne that if Sa1ra111 Graham Renan were 
compcitent and heeding sound advlce, she would declare the 1956 
trust agreement irrerocable and make these or  simllas glfts, in 
vlem- of the amount of tahe esta~te involved. 

"It  is proper in the exercise of sound judicial di~scrertio~n, if not 
mandatory under the prorilsions of Chaptelr 113 o~f the 1963 Ses- 
sion L a m  of Xort~h Carolina, t o  approve such declaration and 
gifts . . ." 

The lauguage in which the court phrase,- ~ t s  findmgs of facts and I ~ J  

legal conclusions is, n e  thlnk, slgn~ficant. They amount only to tiliw: 
Tlhe co~st to  Mrs. Renan of inakmg the g f t s  is, when considered with 
the size of her income and the principal of her estate, insignificant; and 
tJhe trustee, n~ot Nrs .  Kenan or tdhe court, ha~s concluded tha t  it is w s e  
and consistent with the deszres of Sarah Gmham Kenan, -if she %ere 
competent. The legal conclusion that  i t  is reasonable to assume that  
Mrs. Kenan, if competent, "and heeding sound advice," mould make trhe 
giftis is no~t supported by the findlngs of fact. If it be said tha t  although 
rsrtatad as a conclusion of law thi~s is In reality a find~ng of fact, we find 
no evidenlce to  support such a finding. 

Mr. MacMannis, selected by Mrs. Kenan als one od the trustees of 
tihe trust created by her in December 1956, ha~s acted as  financlal ad- 
viimr and a c ~ o u n ~ t a n t  for Mrs. Kwnlan, lher brotiher, Mr. TVllliam R. 
Kenan, anlother trustee appointed by Af11s. Kenan, and her sister, Mrs. 
Wise, for many years. H e  testified: 
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"I did state tha t  I met Mrs. Kenan a t  leal& olnlce a year, t o  go 
over her income tax returns a~nd have her sign them, and that  s~he 
and I di~scussed these raturms, and that she wais fully avare olf the 
impaot of the taxes . . . . She wais aware that her income was be- 
ing tmed 87% ar 89% for the lash ten or fifteen yeans. That  is tihe 
flat percentage applied to  her en t~re  taxable income . . . . I have 
dmcussed with RIrs. Kenan and she was aware of bhe fact that  
her income was being taxed a t  close to or perhap~s slightly over 
90% e~ach year, and that  if gift<s were made to cih~arhy, which were 
deductible on the return, the out-o~f-pocket expen~se t o  Mrs. K m a n  
far making those gifts would be about 10% oif the amount of the 
gift, within tihe applicable limits of deductibility." 

Jahn L. Gray, Jr. ,  a member of the firm of Dewey, Ba~lllantine, Bush- 
by, Palmer & Kood, a prominent law firm in New York City, for miany 
yecans represented and advised Rlrs. Krnan witih respect to legal mat- 
tens. Mr. Gray specialized "in the field of etstate and trust work and 
taxation a s  i t  relates to those fields." He drafted RIrs. Kenan's wills. 
H e  dnafted for her the trust areated in 1956. H e  did this after consul- 
tation with Mrs. Ken~an's bro~ther, Mr. William R. Ken~an, well iafo~rm- 
ed with respect tto financ~al problems and a generous benefactor of eidu- 
ciational and charitable institutions in Sort11 Casollna. 

T'here is notihing in the second to cont~adiot bhe ltestimony of Mr. 
MacAIann~s that  A h .  Ren~an mas well aware of the impact o~f federal 
taxes on her income a~nd her estate. Fully informeld ais she was, )her gifts 
t o  charity were $8,160 in each 04 the ytlars 1958, 1939, 1960, anid 1961, 
and in 1962, the year i~n which she wals adjudged incompetent, $8,360. 
These aharitable gifts she had been accustomed to make for many 
yeass. After Mrs. Iienan n-a~s adjudged incompetent, the trustee filed 
hi~s petition with and was authorized by the cousrt by order dated 26 
Novenvber 1962 to continue to make thest: charitable gifts. Tlhe lalrgest, 
single gift which Mr. AIachlsnnis could recollect blrs. Kenan making 
in the pmt tn-enty+five or thirty yeans was a gift of $23,000. 

The ordelrs, b a e d  as they are, eibher an a misapprehmsion of the 
power of t~lie Legislature o~r upon fidimgs not supporteid by any evi- 
dence, are erroneous and must be vacated. 

I n  view of the conclusion we reach on the fundamental question 
raised by appellants, we deem i t  unnecessary to  lengthen this opinion 
by disicuslsi~n~g the ohlier assignments of error. 

Petitioner may, if he elects, obtain penmiesioa to ammd his peti- 
~tion~s to allege that  hhe authority whiclh he iseelas is sometihing whioh 
Mns. Kenian moul~d do, if competent. If permission to amend i~s allowed, 
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petitioner may then offer evidenlce to  est~ablisli the trutih of his allega- 
tions. 

The order in each proceelding is 
Revemed. 

HIGGINS, J., dissenting: The record in this proceeding is volum- 
inous. Time doas not permit me to  do more than record a few of tihe 
reasonjs why I can not concur In the opinion. The fundiainell~tal error, 
I think, i~s t~he assumption that  these proceedings autjhorize a taking of 
property. If the beneficiar~es of the gift,_; liad brought t l k  action to 
force the making of the glfts, the opinioln would be sound. W h a t  the 
opinion slays, ham-ever, is tha t  the owner, acting througl~ her trustee 
and witli the approval of the court under legislative rtutiliority, cannot 
voluntla~rily make the gifts. The statutes discus>ed in the opinlon 
(Ohapters 111, 112 alnd 113, Beusion Laws of 1963) do n~ot lequirc or 
colinpel the trustee to  do anything. They ale pemilssir-e only. Before 
rthe trustee may exercise any of the powers conferred, the court must 
make crit~cal finidings of fact a~nd then approve. 

Until now this Court has not undertaken to say the Korth Carolina 
General A~ssembly may not palss laws regulating the d ~ i s p o a i t ~ ~ n  of 
p~ropeuty by deed, by will, by inheritance, by di~stiribution, even by 
eschelat. Seitiier has its power been doubted to provide for the ap- 
pointment of guardims, admiiii+ators,  receivels, and tmstees, and 
prescribe their duties. Ford zl. Rank, 249 N.C. 141, 103 S.E. 2d 421. 
TII~I~S Clourt ha~s no power to Iegislate. "It is our duty to interpret and 
apply the law als it is written, but it is the function and prerogative of 
tihe Leg~slature to make the law." State v. ~Ycoggins, 236 K.C. 19, 72 
S.E. 2d 54. LbTT'lletlielr a statute pro~duces a just s r  an unjust result is a 
nlat,ter for the legislatcm and not for judgas." Denton v. Deaton, 237 
K.C. 487, 75  S.E. 2d 398. "Sor  are m-e bhe judgas of the &dom or im- 
policy of the lam. I t  is enough tha t  the General Assembly has spoken 
on trlie subject. Wells v. 18ells, 156 X.C. 246, 72 S.E. 311. The de- 
fendant complainis bohh a t  the law and a t  the insistence of the plam- 
tiffs, but those are mattens beloinging nlot to ttl~e court-." Cooper V .  

Cooper, 221 N.C. 124, 19 S.E. 2d 237. "Out&de bhe power pan ted  to 
$he Fedma1 Government, rhhe power of the Legislature of No~rt~h Car- 
ollina lio enact stlatutes is without limit, except als reshrained by the 
Constitution of North Carolina." Mzllc Conz?nisszon v. G a l l o z ~ ~ y ,  249 
N.C. 658, 107 S.E. 2d 631. 

I n  so far as I have been ahle t o  daycover, not a single clase cilted in 
support of the C o u ~ t ' s  decision involved legi~sla~tive autrhority compas- 
able to  Chapters 111, 112, 113, Session Laws of 1963. The enactments 
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are presumed to be valid until the contrary appears beyond a reason- 
iebls doubt. ". . . (T) he presumption ils in favor of constiGu~ioln~a1ity 
land a staitute will no~t be declared unconstitutiolnal unlesls the coaclu- 
~sion is so clear that no reasonable doubt can arise." Strong's Norbh 
Carolina Inldex, Conlstitution~al Law, 8 10, Vol. 1, and supplement theire- 
fo, citing 25 cases. 

I n  bhe hearing before the trial judge, all conceivable interests ad- 
verse to the petitioner's request were represented. Near relatives who 
are sui p m s  joined wibh the petitioner in recommending the court's ap- 
proval. After hearing, the trial court concluded with respect to the 
gifts from income : 

"21. Considering the situation of Gmah Graham Kenan and her 
estate, i t  is in no way detlrimental to  Sarah Gralham Keaan, als a 
practic~al matter, but rather it is wise and providenit fomr bhe pe- 
titioner to  make the gifts herein autrhorized alnd direct&." 

Wi'itlh respect to  tihe gifts from the corpus of the estate, the court con- 
cluded : 

"16. Considering the situation of Samh Graiham Kenan and 
her estate, i t  is in no way detrirnent~al to Slaraih Graham Kenan, as 
a practical matter, but rather i t  is wise anid provldant for the pe- 
titioner to  make the g ~ f t  herein authorized and directed." 

With respect to the t rmt,  the court concluded: 

"9. This reduction in taxes will be greatly in excess of the 
arnounlt of trust income remaining to be 'transmitted to her lega- 
t e e ~ ~ ,  heirs, or next of kin in the absence of lsuch declarlation and 
gift,§. It is, therefoire, to  the general, over-all financial advantage 
of the legatees, heirs and next of kin of Sarah Graham Kenan that  
the declaration an~d gifts be malde, and in no may detrimental to 
the incompetent, as a practical matter." 

* * x 

"31. That the relief sought by the Petitioner herein is consi~stent 
with sound estate planning and is in keeping with the action which 
might be reasonably expected of a competmt penson acting upon 
advice of qualified advisors experienced in such matters." 

Sarah Graham Kenan is 87 years of age. She has no lineal de- 
wendants, no dependents, no debts. She hals been aldjudged in~compe- 
tent. The jury hles found that  condition will continue. T~he corpu~s of 
her eishte i,s worth more than eighty million dollans. The almual in- 
come  exceed,^ three million dollans. Why may not the Legi~slature au- 
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rthorize helr t,rustee, with 6he approval of the court after full helaring, to 
do  tha t  wlhic~h a competent owner similarly situalted may, should, and 
usually does do; that  is, plan and for the day \\+lien the va~st 
asbate shall pass to  other hands? 

The records of tliis anid other courts are replette with cases setting up 
trusts and making co~ntribution~s to foundations, educatioii~al in~stitu- 
tions, churches, and other aharities. The trustee seeks t o  follow these 
sound business practices, but tihe Court says thils is t~aking private 
property. To illy single-track mind the only thing taken is  the right of 
bhe trustee, actmg for his beneficiary, to do with this vast estiate svhlat 
the General Assembly of North Carolina authorized hitm to do. The 
relative~s in tliis public spirited family ~ v h o  are sui juris a~ppsar to  
have joined in the trustee's requests. The authority to follow 6he plan 
hals been aut2horized by 170 of the people's reprosentartiveis in se~ssion 
m Halifax Street. I t  is now set aside by a n ~ a j o n t y  of the seren on 
Rlorgan. 

T h ~ s  decision  ill haunt us. I rote  to  affirm. 

PARKER and SHARP, JJ. ,  join in dissenting opinion. 

STATE v. GENE KKIGHT AKD JOE WSTKISS.  

(Filed 17 January 1964.) 

1. Indictment and  Warran t  a S- 

An indictment may jointly charge two defendants wit11 nan-burglarious 
breaking and entry, with l~arceny, and with receiving, since the offenses 
may be committed by more than one person a t  the same time. 

2. Same-- 
An indictment may join a count of non-burglarious breaking and entry 

with a count of lareeuy and a count of receiving. 

3. Burglary and  Unlawful Breakings 3 2.1- 
Au indictment charging the non-burglarious breaking and enbry of a 

certain store, shop, warehouse, dwelbing, house and building occupied by 
a named person is not subject to qnaslhal for failure to infolrrn defendtants 
of the type of structune they a r e  charged wit~h breaking into, defendant's 
remedy being by motion for a bill of particulars if they desire more spe- 
cific information to formulate their defense. G.S. 15-143. 

4. Criminal Law § 34- 

Testimony that  some foar  months prior to the larceny of the safe a s  
charged in the bill of indiotmwt, one of defendants stated that drawings 
of the working parts of a safe shown to him by the witnew belonged to 
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defendant, that  he had memorized them and that  if he ever robbed another 
safe i t  would be a big one, held competent against such defendmt in con- 
nection with the other e~ idence  adduced by the State tending to show that  
such defendant's auimzcs continued to and through the date of lthe o f f e m  
charged and naturally included the conmisslion of such offmse. 

5. Criminal Law 8 90- 

Upon a joint indictment of two defendants, evidence beading to incrim- 
inate one of the defendants is properly admitted when its admission is 
restricted by the court exclusively to such defendant alone. 

6. Burglary and  Unlawful Breakings § 1- 
There is a sufficient breaking where a person enbers a building with a 

felonious intent by unlocliing a door with a key. 

7. Larceny § 6- 
Upon the prosecution of two defendants jointly for  larceny, evidence 

tending to show that  each defendant possessed a quantity of the stolen 
money shortly after the conmission of the theft is competent respectively 
against each. 

8. Burglary a n d  Unlawful Brenkings § 4; Larceny 8 7- Evidence 
of defendants' guilt  of unlawful entry a n d  larceny held fo r  jury. 

Evidence tending to show that  a car  borrowed by defendants i n  another 
munioipality was seen several days before the commission of the crime in 
front of the house that  was robbed, that two men, one identified a s  one 
defendant and the other who appeared to be about the same size and age 
as  the other defendant, were seen a few hours before the offense mas com- 
mitted in front of the house, that the house was unlawfully entered and a 
quantity of money was taken from a safe kept therein, and that  a day or 
tn-o after the offense each defendant had in his possessio~n large amounts 
 of money, which money was identified by its musty smell a s  money taken 
from the safe in question, is held sufficient to be submitted to the jury as 
to each defendant on charges of both non-burglarious breaking and entry 
and larceny. 

9. Criminal Law g§ 6748, 83, 97- 
During the examinntion of the prosecuting n7itness defendants have lthe 

right to have ~e witness ifientify a television recording for  the purpose of 
establishing their right to later introduce the recording i n  evidence, if 
they should so elect, but defendanb a re  not entitled to introduce the 
television recording in its entirety on cross-examhtion while the  State is 
puttling on its evidence, and when defendants are  allowed to put the en- 
tire recording in eridence without objection, the defendants a re  putting m 
evidence so as  to entitle the Sitate to the opeadng and closing arguments to 
the jury. 

10. J u r y  8 4- 
In  a prosecution of two defendants jointly for offenses less than oap+tal, 

the  State is entitled to challenge peremptorily four jurors for each de- 
fendant. G,S. 15-164. 

BOBBITT, J., di~sent ing in part. 
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APPEAL by defmdants from Shaw, J., 10 June 1963 Reguliar Ciriminal 
Sewon od ROCKINGHAM. 

Csiminlal prasecution on a three-count indlctment charging bhe de- 
fendants wit~h (1) nom-burglanously breaking anid entiy, (2)  larctmy 
of a nmtal safe, of $75,000 In U. S. currenlcy, anld oif stock and seauri- 
tiels of the value of $100,000, and (3) receiving. 

Before defendants pleaded, the pro~eecutlng officer for tihe State an- 
nouncod In open court that  he was putting the defelnldant~s on t z r ~ a l  on 
the first two counts in the indlctment a~nld not on the thnld count charg- 
ing rsceiving. Each defendant pleaded not guilty. Tlhe jury retuimed a 
verdlct that  each defendant was gullty as  clhargeid in the  fi~yst two 
counts in the  indictment. 

From a judgment tha t  Gene Knight be imprisoned for a term of ten 
years on 111s conviction on the first count in the  inld~~~ctment an~d for a 
tern of five yeazs on his conviction on the second count in tihe inldlct- 
menit, the sentence on the second count to begin a t  the evpinatlon of 
t,he sentence on the fiast count, and from a slmllar judgment againlst 
Joe K:ttkins, each defendant. appealb. 

Attorney General T .  IV. Bruton and Deputy  Attorney General Harry 
W .  ilIcCallinrd for the State.  

Robert S .  Cahoon and J .  Owen Lindley for defendant appellants. 

PARKER, J .  Defen~lant~s a m g n  as error the denlial of their rnotlon 
to  quash tihe indlctment, made 11~  ap t  tlme before pleading to the in- 
~dlctment. They contend t!llc ~ndictment dlould be quashed for the fol- 
lowng reasolns: On~e, ~t 11s Improper to c1i:trge tihem jointly In one in- 
dlctment; t v o ,  the three counts of a non-burglar~ously breaking and 
entl y,  of larceny and of recelr-lng are conflictmg and broadside anld Im- 
properly joined; and bhree, that  the first count cliairges them with a 
nion-burglarlously breakmg and entry Into "a certain storehouse, shop, 
warehouse, dwelling houze anld bulldlng occupied by oine Dr.  C. W. 
Rlcilnally," etc.. w2nc1h does not gwe t~hem any spaclfic information as  
t o  the type of structure they are charged with breaking Into. This as- 
signmenrt of error is ~ ~ i t l l o u t  merit. 

"When an offen1.e is one which rimy be committed by more than one 
parson a t  the same tnne, the  several personls engageid in ~ b s  coininis- 

may be jointly charged." 42 C.J.S., Indictments anld Informat~om, 
mc. 159, a ,  p. 1106. 

I n  S .  v. Mzncher, 178 N.C. 698, 100 S.E. 339, tlhe Court said: "It has 
beem the uniform puactice in tihis S~tste to join a count far larce~ny 
with one for receiying in one indicbment, and this hais bean repeatedly 
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approved." It is lalso proper t o  join n count far a ncnn-burglariously 
breaking and entry with one for larcmy a t  t,he same time and with 
one for mceiving a t  the same tline in one indictment in order to meet 
the evidence which may possibly be adduced a t  the trial, and this hals 
been tihe un~forin pract~ce in this %ate. The three counts in the ind~ct-  
ment correctly charge in the usual fom all t~he essantlal elemmlts of 
the tihree offenses aha~rged. 

The first count charging a non-burglai~iously breaking anid entry 
charges the blwking anid entry mto certain bu~ldmgs spec~fied ~ l n  G.S. 
14-54, rnlhlclh creates the offense. The first count in the indictment 
charges all the e~ssent~al ingredients of the offen~se created by G.S. 
14-54, and is goo'd. Kllere an indictmmt cai-rectly chlarges all the eis- 
slentlal eleln~entis of the offen~se, but is nolt as definite a4s tihe defendant 
may desire for hi~s better defen~se, hiis remedy is by a motion for a bill 
of particulars, G.S. 13-1-13, anld not by a n1ot:on to quash. S, v. Ever- 
hnrdt, 203 X.C. 610, 166 S.E. 738. TYheri a b ~ l l  of pa~rt~culans is furn- 
idled, i t  l~mi ts  the ev~dence to t~he transact~ons or i t e m  therein stated. 
S. v. WzLLzams. 211 N.C. 569, 190 S.E. 898. 

The next quastioln for de~c~~sion 1s whebher the Stiate's ev~dence sur- 
vives each defendant's mot~on for judginen~t of nonmt ,  and ~~uffices to 
carry the calse t o  the jury against both defendlantls or any one of them 
on the first two counts in the indictment or eitthw of them. 

The State's evidence, considered in the hght most favorable to it, 
presienrts trhese facts: 

Dr. C. W. McAnally, a practicing dentitst for 40 years, lives in his 
own home in hhe town of Aladision. About 25 or 30 yeam befofre 17 
January 1963, he bought a metal safe, which he has ha~d in hi~s house 
since then. On 17 January 1963 this safe was lo~cated in a cloack ad- 
joining his bedroom, anid he had in i t  bonds, shocks, in~surance papers 
and $75,000 in U. S. money, all his property. Thi~s money consi~sted od 
hunldred doillas bill~s, fifty dollar billw, twenty dollar bills, and a les~ser 
number of five dollar bills. Some of that money wars Series 1937; a large 
part  of it wa~s Series 1950. From time to t m e  he wemt through his se- 
curit~ies and money in the safe. He  goit some stock out  the morning of 
17 January 1963. This money, by reason of being kept for yaam in  hi^ 
eafe, haid a moldy, stinky odor. 

He  is a widower and lives alone. On 17 January 1963 his maid was 
off. On that  day he went home for lunch about 11:40 a.m. He  kept the 
key t o  his frouut door in a little wicker ba~sket on the right-hand side 
when one enters trhe front door. He ake lunch in his kitchen. He  then 
went into his bedroom and s a t  down in a chair. His house is ~urround- 
ed by a fence. Between his fence and the street tihare i~s a tree. Looking 
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trh~ough his window in his bedroom, he saw standing on the silde~valk 
behind tihiis tree a nian he had never ,seen befoix H e  matciied liim about 
thirty minuteis. During this time thils man moved onlce o r  twice to a 
little fill adjo,ri,ng the s~tiewalb ant1 n aa n atching 111s house. -$bout 
1 2 : S  p m .  lie came out of his front door, locked it, put hi~s key in the 
wicker babknt, and stnrted to liis office. Ah hc came out of lilb house, 
t h ~ s  man, ~vlioni lie iilcntlfied a t  the trial a s  dcfcncialiit Gene I<night, 
looked a t  111111, and lie looked a t  tliis man. Then Gene Iinig~lit n-allied 
across the street to another inan standlng on Tuttle'a Clievrolet lot, 
who111 he had seen from the window of hi~s bedroom btanding there fif- 
teen or tn-enty minu te .  T l i ~ s  n l ~ n  standing on the Cllcvrolet lot ap- 
pe~ared about the same slzc and age as the clef~nti.u~t Joe \Vatkinis. 

He  returned lionie about 3:00 p m .  111- front door and Ilie back door 
were unlockcci. Tlie ~viclier ba~skot and t l ~ e  front door key were lying in 
tlie lialln ay. I l c  went to tihe clo~>ct acijolning 111~s bcdroo~m, and his safe 
an~ci all itis content~s Tvere gone. 

On 10 or 12 Jaimary 1963 John J. hIcCa~slull, ~ v h o  hves in Greens- 
boro, Solrt,li Carolma, loaned liis autoniobllc, a 1936 tx o-door, two- 
hone Mercury sedan, to defendants. Bctn een 9 and 10 p.m. on 18 Janu- 
ary 1963 Joe TTatlii~x, his fimt wife Ruby Dunn and her sister Bob- 
bie Dunn, and a man whose name i~s nolt stated In tlie ev~clence, \vent to 
Slalilsbury, No~rth Carolina, in K a t k ~ n s '  nutomobile. There Bobbie 
Dunn got in a 1936 Mercury seda~n, drove i t  hack to Grecnlsboro, and 
parkeld ~t where Katkins  showed her t o  park i t ,  wli~cli n-als In front of 
 here Jo~lln J. I\IcCas~kill lives. Tlie nest morning I\IcCa~sliill found 
hls automo~bile parlied in front of his home. It then had a dent in i t  
from the le~ft frolnlt door to the back pnnel. Later n'atkin~a told 11im he 
lhad had an  accident ~it111 the autoinohile and gave liiin three hunldred 
dollai?~ in t<\venty dnlliar bill~s saying that  ought to take care of the 
dam~age. H e  spent two hundred dollars of this money and turned one 
hundred dollais of i t  over to t,he State Bureau of Investlgntion. The 
State introduced this hundred dollars in evide~nce. Dr .  I\Ic-\nally ex- 
lamined and smelled the five tm-enty dollar bills an~d testified he could 
identify it. 

A few days before 17 January 1963 two inen in IUadison saw a ~ ~ o u n d  
10 or 11 a.m. a two-tone autmmbile ~vitll a madled-in slde around the 
left froinrt door parked in the stscet nelas Dr.  RfcA~nallyl~s 110111e. Tn.0 or 
three men ware in it. 

On the afternoon of 14 January 1963 the defendants and another 
man brought, olr had pulled, a 1956 two-tone Mercury automabile into 
an  automoibile repair sholp in t~he town of Ra~n~dleman. They s h y e d  
there about an hour while James Brown, bhe foreman, fixed the 
@tarter. 
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Between 5 and 6 p.m. on 18 January 1963 Joe Watkins went to the 
home olf his ~s~srter Mrs. Afactha Baynes in Greensboro. He  gave hils 
sister $320 in money and ttold her to  send money ardens with it. He  also 
left a suitclase with her. When Waitkin~s left, hi~s sister opened the suit- 
clase and found in i t  a pillo~vcase lowed a t  the  top full of money. She 
immediately shut the suitcase and called her lhwsband and her father. 
They called police officers in Green~sboro and turned over to tihem the 
~ u i t c a s e  and its crontmts. I n  the pillosvca~se wals $15,370 in paper 
money; i t  wals lstraigl~lt or folded, ha~d a musty smell anid stunk, anld a 
lot of i t  was Series 1928-1934. The odor from the paper money was so 
bad >Ins. Baynes sprayed her bedroom witih an air-room deodorizer. 
This $15,570 was introduced in evidence by the State. Dr .  AIe.4nlally 
examined it in detail, slnelled it, and tastified bhat this money, by 
realson of its odor, wa~s his and wals in hils s~afe on 17 January 1963. 

One Mary  Ann Daye had her automobile fina~need by the  Scotti~sh 
B m k  in Salisbury, Sortlh C$arolina. On 18 January 1963 she and Joe 
Watkins came in the bank together, :tnd she paid off tihe loan in 
money and a~ssigned the tltle to Joe Thomas Watkilns. Joe Watkins 
signed the certificate of titIe as purohaser in the bank. A certified copy 
of the certificate of title from t!le Depnrtment of Motor Vehicles was 
introduced in evidence. G.S. 20-42. This shorn the bank released its 
lien on 18 January 1963, thouglh the record on page 76 ~ h o m  the loan 
wnls paid off 19 January 1962, which it, scenzs inanifelst is a typograph- 
ical error. 

About 5 :  13 a.m. on 19 January 1963 t ~ o  membei~s of the military 
police sLationcd a t  Fort  Bragg stopped an automobile on Highway 87, 
because i t  n-ns "n.eavingl' In the road and ran through a red traffic 
light. The driver, Joe Watkins, was drunk. In  the automobile with him 
was 111s formtr wife Ruby Dunn. They carried him to the Nlli tary 
Pohce Sita.tion. Watkins had on his persoln $1,108, of which $1,180 was 
in t r e n t y  dollar bills. These billis were straight and had a musty 
smell, and were mildewed. T17atkins had a hearin~g before C. Mr. Jack- 
reon, U. S. Cornmis>ioner, who put h~im under a bond of $300 to appear 
in U. S. Di~strict Court. Watkiln~s gave the con~ml~ssion~er as ball fifteen 
twenty dollar bills. The commi~ssioner testified, "there was a distinct 
odor of mustiness, an unpleasant odor to the money." The commis- 
sioner later turned over t~his 8300 in money to an officer of the Stlate 
Bureau oif Investigation. Thi~s money was introduced in evidence by 
the Sltate. Dr .  McAnally examined it, smelled it, a~n~d testified that  this 
money, by sealson of its odor, was in hiis safe on 17 January 1963. 

On the aftelmoon of 18 January 1963 Joe Watkinls went to the home 
of hi~s finst wife Ruby Dunn anld left with her a shoe box, isuppolsedly 



N.C.] FALL T E R M ,  1963. 23 

containing clotille~s folr dry cleaning. Later a police officer of Greelwboro 
clame to her home, and she tumod thi,s box over to him. H e  opened the 
@hoe box, and it contamed $335 in money, nio;~t of ~t in twenty dollar 
bills. The Sltate introduced this money In e\-idence. Dr .  McAnally ex- 
amined it, smelled ~ t ,  and testified tha t  it was In Ills safe on 17 Janu- 
ary 1963. 

On the afternoon of 13 January 19G3 Gene Knight bought a wcond- 
hand Cl~evlolet nutomob~le from I .  11. Leonald, n second-hand car 
dealer in Lexington, Nol+~li Cairollna. He  pmd Leonard 92.100 in txenty 
d d l a r  bills folr thib automob~le. I-le had tlus money 111 a vh i te  envelope 
In an lnslde pocket. The next morning Leonard tirl~oslted t h ~ s  ixoney, 
and an additional $10.5 in money anld a $425 c l l ~ ~ l i ,  In a local bank, 
where i t  n-as ~eceived by Mrs. Jaunlta Graver, n teller in the bank. 
Mrs. Claver testified, "I notlred a l ~ o i ~ t  the nioney when I took in the 
deposit, ~t had n foul odor. I t  T Y ~  lYind of a pack-away smell, nlusty " 

About a week later Mrs. Craver turned over $920 of this foul-smd- 
ing money to Paul Case, chef of police of Alaldison. The State offered 
this $920 in evidence. Dr .  1Ichnally examined t h s  money, sliielled ~ t ,  
and testified it was In his safe on 17 January 1963. 

Paul Case and TTilliam H. Jalck\on, a captain of the Greensboro 
police department, on 21 January 1963 brought Gene Iinlgllt froin 
Charlotte to Green~sboro, and he n-31. later calned to the Roc!;in~liam 
County jail. On t~he Jvay from Clliiarlotte to Greenishoro tihey pn*.ed a 
rand slgn hearmg the name AIadnson, and Gcne Iinig1:t >aid. "There's 
one damn sign that  I w ~ s h  I had never seen." On one occasion Iinlglit 
asked Paul Ca~>e. iLTYllere did you ixn acre,-s illy name in Aladison:'" 
lainid further said: "He could name t~hrce SOB1$ and one of them would 
be it * ' * if you make a good (score, they get jealous. * ' * he had 
not been in Na~dison since 19.52." 

Jo~lin Vanderford, a speclal agent with tthc State Bureau of Investi- 
gation, testified he tallied n ~ t ~ h  Gene Knight on 15 September 1962 111 

Lincoln County. Defendants objected to  anythlng tha t  was said or done 
on this occasion. The State announced it n-as offering i t  only against 
Gene Knight. The court overruled Knight's objection and instructed 
the jury that the ewdence x a s  competent ngainat Knight, admitted i t  
against Gene Knight alone and not against Joe Vatkins ,  and the jury 
should so consider ~ t .  Vnnderfolrd testified in suhtance tha t  he had 
with him some eight drlawings of the working parhs s f  safes, and that  
I11e s~llowed them to I<niight. Tha t  Knight told him these drawings "be- 
llcsnged to  him, and that  he knew I mas going to keep them, but that lie 
had menvorized them and i t  didn't make any difference * * * that  if 
he ever ro~bbed another safe, i t  would be just one big one." Over de- 
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fendant's olbjection the court perrnitited the  State to introduce these 
d~nawings in evidence. I n  ovemulmg the o~bjectim, tlie court instiructeid 
the  jury tha~t  these exliib~ts were admitted in evidealce against K n ~ g h t  
land not against Waitkine, and the jury s~hould 610 conisider them. T o  all 
these rulings defendants objected, excepted, and aissign them a4s error. 

T'he cloisast case in point tlliat we have found is Commonuealth v. 
Corkery,  173 Masis. 460, 56 N.E. 711. Corkery was inidicted for the liar- 
ceny of numerous milk cans from various o~wners. From a judgment of 
colnvi~ctiorn lie appealed. H e  took an  exception to the a~dmiwon In evi- 
dence of a convemation of his in February 1899, w~tlli a fellow servant, 
olne Conlon, to the effect tliat if C~onlon was slio~rt 01f canls, he could go 
out anid steal them, anld bhat, if Conloin did niot do i t ,  bhere were others 
tliat could do it. I n  overrul~lng the exception, the Court said: 

"Tlie cans in question were s~hown to belong to the alleged own- 
e r ~ ~ ,  and were found in the defeinldant's custody, unlder suspicious 
clilcunllsitnnces, not necessary to be detailed. The defendant testified 
that  they were put where they were found about tihe 1st of May.  
Evidence of his animus in Fobruary, 111 connect~on with other 
circunistances of suspicion, was not too reinote. Remotenests de- 
pends a good deal on tilie n'ature of blie caise. If the remark was 
found to 1i:tve been made seriously, it slhoweid tliat, lcz~s t~han three 
ino~nfihis beifore the cans were tra(w3 to his posselssion, the clefen- 
dan t  contemplated wltli complacency the crime w t h  w111cli he was 
oharged. It could not be pre~suinc+d by tlie judge that  he liad ex- 
perienced a change of heart in the meantime." 

I n  S. v. Ham, 224 N.C. 128, 29 S.E. 2d 449, on a trial upon an in- 
d~ctnient  for robbery from the person of a woinain, evidence that  one 
of defendlanits n-alz l i ead  in effect to say some time befo're the alleged 
robbery was committed, in a co~nversat~on relaltive to other ~obberie~s in 
the commun:ty, t,liat lie knew an old wonian who kept nioney under her 
dress, wais held campetent. The Court said: 

"Tliiw evidence was competenk ais tending to show tha t  tlie de- 
fendlant Ham knew bhe prosecutr~x liad nioney antd kept i t  under 
lielr dreiss, of which money she waa subsequently robbed. This mas 
a circum~tance, wliich standing alone may not have liad any po- 
tency, but when considereid in coinriection w ~ t l i  all tlie other cir- 
cumstances appearing in the evidmce may not have beein entirely 
feckless. I n  crirninlal cases every circunisitance calcullated to trhrow 
\any light upon the suppoised crime is permissible." 

Tlie stratement of Knight to the effeat that  the eight drawin~gs olf the 
working pla~rts of safes slio~vn him by John T'anderford were his, tha t  
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h e  had  memorized them, anid hhat if he ever robbed another safe i t  
would be just one blg one, made a l~ttrle over four months, accordmg to 
the  Strate's evidence, before Dr.  ,llchnally's safe wals stolen, and the 
evidence that  some of the money tharem was traced to Kn~ght ' s  pas- 
sess~on, whcw tha t  Knight "conten~plated wtih complacenicy the crime 
w~tili wlii~c~ll he iw charged'' here. The  evdence of Iinlglit's anz~nus on 15 
8eptember 1962, in connect~on with the other ewdan'ce adduced by the 
State  against him, tenlds to show t h a t  such anzmus colntilnued to and 
through 17 January 1963, and nalturally included the commission of 
tihe offenses c~hai-god in the first and sscond counts In the mdlctment. 
This evidence was co~mpetent agamst Knight. It was not admitted 
agamslt Watkins. Defendantis' as~slgnnient of error to  the admission of 
th19 evidence is overruled. 

I n  respect to the money whish the State's evlde~nce tends to &ow 
belonged t o  Dr.  AIcAnally and wa~s in Katklns '  polssesiblon a day or 
tiwo after 17 January 1963, the court carefully mstructed the jury tha t  
thls evidemx wars adm~t ted  against Watklns alone and not agamst 
Knight, an~d the jury should so consider ~ t .  I n  respect to the State's 
evidence tending to .511om Knight purchased a second-hand autolnoibile 
froin I. 11. Leonard on 18 January 1963, his payment of $2,100 for ~t 
in twenty dollar b ~ l l s  IJ-lilch had a foul odor, and the identification of 
$920 of t l : ~  nioney as belng In h~ls \safe on 17 January 1963 by Dr. 
AIcXnially, the court cairefully in14rucltcd the jury t112t tliis e.\-idrnce 
wa,s admitted against Knlglit alone and not agamst Watlans, and tIlle 
jury should so consider it. 

Dr .  3lchnally's testimony iis to the effect tha t  about 12:53 p.m. lie 
oanle out of hls front door, locked it, put  his key 111 tlhe wclier bcsket, 
and ~ ~ e n t  to his office. IYhen he returned home about 3 p.m , h ~ s  front 
door and back door were unlolcked, and the wicker basket and the front 
door key were lymg in the h ~ ! I x t y .  T h l ~  evideince permits a reasonable 
inference that  an e~ntry n-as made mto Dr.  McAnallyls liouse by un- 
locking the front door wt*h  his key, n lucli was In tllie wicker bashet. 
There 1s a suffic~ent breaking vihere a person enters a building ~Tltll a 
felonious Intent by unlockmg a door with a key. Creel v. State. 23 -%1:1. 
App. 2-11, 124 So. 507, re~h. den. 23 Junc 1829, cert. den. 220 Ala. 220, 
124 So. 510; S. v. TVurtx, i\lo., 11 S.TT7. 2d 1029; H a ~ k z n s  v. Co17z., 28-1 
I iy .  33, 143 STY. 2d 833; Rzppey v. State, 86 Tex. Crini. 539, 219 s.\JTTT. 

463; McGzlverny v. State, 111 Tes. Crini. 256, 12 S . T .  2d 583; 12 
C.J.S., Burglary, sec. 3, p. 670. See S. v. Best, 232 N.C. 575, 61 S.E. "1 
612. 

The State's evidence, cons~dered in the llglit most fnvolable to i t ,  
tends to s~hol~v tha t  defendlant Knight and a man n ho appeared abou; 
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the )same lsize ian~d age as defendant Wahkins were in front o~f Dr.  Mc- 
Bna,lly's home on 17 January 1963 for fifteen or twenty minutes or 
more, and that  a short time thereafter-some one or two or three 
ho~urs-Dr. IClcLAnally's house was entered by unlocking t,he front door 
with a key and his safe and its contmts stolen. A day or two later ealch 
defen~dant h~ad in 111is pas~sassioa large amountis of money, whiclh the 
State's eviidence tends to  show bellongad t o  Dr.  l\lcAn~ally anld were in 
his safe mhen i t  was stolen on 17 January 1963. The  Court said in S. 
v. Best, supya: "Then, too, the defendant's po~ssession of the frults of 
tlie crime recently after its commission justified the inference of guilt 
on his trial for larceny." The Sitate's evidence, considered In t~he light 
ino~st favorable to  it, f u ~ t h e ~ r  tend~s to  show tha t  o~n 10 or 12 January 
1963 John J. AlcClaiskill loaneid his auton~obile, a 1956 two-door, two- 
tone i\Iercury sedan, to defealdants; tihat a few d'ays before 17 January 
1963 trwo men in Madison around 10 or 11 a.m. saw a two-tone auto- 
mobile n-ith a nmshed-in si~de around t~he left front door parked in the 
street near Dr.  AIcAnally's house alnd that  two olr three men were in i t ;  
tha t  during the night of 16 January 1963 Bobbie Dunn, acting under 
the direction of rhe defendant Wa~tkms, parkeid McCa1skil1'1s autotnobile 
in front of where he lives; tha t  the next morning McGarskill found his 
automolbile parked in front of hi~s house, and i t  had a dent in i t  from 
the left  front door to the black planel. Later Watkms told him he had 
an accilden~t w t h  the automobile and gave him $300 in twenty dollar 
bills to  p ~ y  for the damage. i\IcC4askill spent $200 of t h ~ s  money and 
turned $100 of i t  over to  tlie State Bureau of Investigation. The State 
introiduced this $100 in evidence, and Dr.  McAnally examined it, smell- 
ed it, and testified lie could identify it. There is ample evidence ad- 
duce~d by tihe St,nte to carry the case to the jury against both defen- 
dants on the first two counts in the indictment, and the court prop- 
wly oveimded bheir separatt motions for judgment of nonlsuit. 

On cross-examination of Dr.  1IcAnally by defendants' coun~sel, he 
testifie~d in effect: h lot of the money he lha*d in liis safe, when i t  was 
cstolen, was Series 1930 money. H e  made a statement in his office about 
his money in his safe, when i t  was stolen, and i t  was recordcd by the 
.televilsion people. It went on televi~sion, a,nd he saw it. He  thinks he 
~ o u l d  recogme hin~self in t,halt picture on televis~on. He  never made 
6he stlaltenient tha t  nothing had been put in his safe in t,he last 23 
years. The record shows defendants' counsel asked tlhis question: 
"TT'ould you come and set tha t  up, plealse, sir? I want to lsee if you 
recognize your statement8." Apparently defendanhs' coun(se1 asked some- 
one to set up a television screen anid 1show or pl~ay bhe recording to see 
if Dr .  i\lcA4nally would identify the st:ateme~nt recorde~d as his own. The 



N.C.] FALL TERM, 1963. 27 

Gtate objeated to the slliowing of the  recording, unless defendants want- 
ed to  pu t  ilt on as their evidence. Defendants' counsel said in effect he 
just wanted Dr.  hIcAnally to  say as t o  whether trhat i~s hi~s voice and 
his ~staiteinent; he wa~n~ted to  put  the istatement 111 on crolss-examinlation, 
and cro~ss-examine him about it. The court ruled tha t  n-hen defmdlantis 
pu t  this sta~tement in evidence, they were putting on evidence. Defen- 
d a n t ~ ~  excepted and assign this als error. 

When the &ate cloised its case, defendants c~alled Dr.  lIcAnlally, as 
bhe record states, "for furtiher cross-examinlation." The C4ourt stated 
ithat it holds delfendant~s are noJT putting on their own evidence. De- 
fendants excepted and a~sslign this as error. Dr .  McAndly took the wit- 
nesls stand, tihe television recording n-as s l i o ~ ~ n  in i~hs entirety witlhout 
any abjection on the part  of the State, a d  he o,bserved it. This is the 
television recording: 

"Q (By the interviewer) Dr .  hlcA%nally, when did the burglary 
occur? 

"4 TYe think i t  o~ccurred between 2 : 30 and 3 : 30. 

"Q TIThat day? 
"A Thursday. 

lbQ And how did you discover it? 
"A When I went home from the office approxiiiiately 4:53, 111y 

door wals generally lo~ckeld. The  key was not TT-here I genmally kept 
it. I turned the knob, the  door wa~s unlocked and the key and the 
container was laying in khe lialln-ay in front of tlie door. I irn- 
mediately walked back to  m y  back door and i t   as unlocked. Rly 
back gate was wide open anld naturally I suppol-cd something 
sllould have or could have happened to t l i ~  safe and I walked in 
to  see and i t  was gone. 

'.Q How much money was stolen? 

"-4 Approximately $75,000.00. 

"Q TITere there any other securities or bonds? 

"A $15,000 or $35,000 in Governmen't bonds. 

"Q Have you made an accurate e~stinlate of how much was in 
the s~afe since your robbery? 

"A S o ,  I have not. 

('Q H a s  i t  always beeln your c u t o m  to keep large amounts of 
cash on hand? 

"A This amount of money and these bo~nds have been in that  
location for 23 or 33 years. There ha~s not been anything new plac- 
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ed in that   safe in bhat length of time. Tihe money tihalt I have ma~de 
in the pest 25 or 30 yeam has been placeid i~n blalnlos, Building & 
Loan, or some type of investment. 

"Q Will you keep this large atmount of money in bhe future in 
your safe? 

"A I mill nolt keep $1300.00 in my safe fllom now m .  I won't 
have a safe. 

"Q I n  other woa~ds, you have learned your lesson? 
"A Yes, sir, the  hard way." 

When the s l ~ o ~ w n g  of the  television recording ended, Dr .  McXnlally 
esid: "That wa~s me. That 's  my statement. To  ttliis extent. I did not 
place any money in there. M y  wife placed money in there the past ten 
or fifteen yeais." The record s~l-iows furhher croes-examinat~on of Dr.  
RkAnally by defendants' counbel. 

TYhen Dr. llIcAnally left the  witnes,~ stand, the court ruled tha t  de- 
fendants by introducing in evidence the television recolrding had put  om 
evidence, aud the State wa~s eatltled to open and conclude the argu- 
n ~ e n t s  to the jury. To this ruling, defen~dants excepted and assign tlhis 
as error. 

In  1963 Cumulative Supplement to 20 Am. Jur., sec. 235, pp. 45-6, 
i t  is smd: "Souilds are n1o.t commonly recorded on discs, wire, tape, or 
 sound motion-picture film, and reproduced by various deviceis sucli aa 
the phonograpli, dictaphone, or sound projector. U~sually tlhe recording 
is effected by an elwtricnl or electro-magnetic procesls. " * " Sound 
recoildingjs n-hich are sihonn to be accurate are adinisisible for purposes 
of impeachineat, to present stIatemcnts by mitlnes~sas or partie~s contira- 
dicting tlheir trial testimony * " * . " See Annotations 58 A.L.R. 2d 
1024, Adn1issib:lity of sound recordings in evidence, particularly see. 
15, and 165 A.L.R 917; and also S. v. Walker, 231 N.C. 465, 112 S.E. 
2d 61, use of a tape recorder. See also 20 Am. Jur., Evidence, aec. 738, 
in re~zpect to the admi~sibility of motion pictures as evidence. 

I n  State v. Porter, 123 IIont .  503, 242 P. 2d 984, which wals a prose- 
cution for e i i~b~acery ,  a failure to perlnlt the defendant to introduce 
three recodings to impearli the credibility of certain prosecuting wit- 
nesses by s~hon-ing ths t  they had made prior contradictory statement8 
differ& fro111 tihose sworn to on their direct examinartion vials held 
error. 

I n  Corn. v. Clark, 123 Pa .  Super. 277, a t  p. 233, 187 A. 237, a t  p. 240, 
the  Court said : 

( ( *  ++ H The phonogrlaph, tlhe dictaphone, tlhe talking motion pic- 

ture maclhine, anld siniilar recording devices, with reproducing ap- 
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paratus, are now in sucih colmmon use tha t  the verlty of bheir re- 
cordmg and reproducing sounds, including those made by the liu- 
man vouce in conversatiion, i~s well astabli~slied; and as advaa~cm 
in such matteirs of scientific research and discovery are made and 
generally adopted, the courh ~ 1 1 1  be permitted to  make use of 
tihem by way of presenting evidelntlary facitis to the jury." 

Thils n as quoted with approval in Conz. v. Hart, 403 Pa. 652, 170 A. 2d 
850. 

Defendants TTere w ~ t h i n  their r ~ g h t s  in asklng Dr.  AlcAnally on 
cross-examination ~f he had not made a certain statcinen~t to the effect 
that  nothing had been put  In hi~s safe in the last 23 years, wli~ch state- 
ment was inconqisltent with, or con!tradlctory to, his testmony in tilie 
trial that  a lot of that  lnoncly that  lie elamled Jvas in the !safe n:,s 
Series 1930 money. S. v. DeGra,fenred, 223 N.C. 461, 27 S.E. 2d 130; 
98 C.J.S., JVitnaluse~s, sec. 396. When Dr.  ;\IcAnnlly dcnicd maliing sue11 
a statement in respect to the subject lnatter about ~ ~ l i i c h  lie n a s  being 
exanlmed, tilie defendants had n r~g l i t  to introduce in evidence a tele- 
vis~on s t~ate~nent  inade by l i m  in~corisictent n ~ t l i ,  or contladictoiry to, 
h s  test~mony In the t r ~ a l  in oidcr to inipaach liiin, provided a proper 
foundnition n as laid for the adinistsion of >uch television recold~ng by 
proof of ~ t s  ,xccuiacy and of its being made by Dr. ~Ic-lnnlly.  S. v. 
Patterson, 24 S .C.  346; 8. v. TVellmon, 222 S.C. 213, 22 S.E. 2d 137; 
Smzth v. Telegraph Co., 16s N.C. 513, b4 S.E. 796; 98 C.J.S., U7hlt.asea, 
see. 373, see. 598 et seq. 

The recoid piainly &ows that tlie court did not l ~ n i i t  defendants' 
crabs-examination of Dr.  -Ilchnally, while lie Jyaa a State'> ~ u t n e s ~ s  and 
before tlie State closed its CiiaC, in respect to prior inconsistent or con- 
t rad~ctory :tatemcnts nxicle by 111111. It further diowb tilint defendants' 
counsel dc.m.ed to  ha^-e the eati1.e teltv~sioii recording shonn or p u t  in 
ev~dence, TI 111113 he IT :la c l o a s - e ~ ; m ~ ~ ~ ~ n g  Dr.  I\icA4nally as  a btnte'b 
wtne~s~s and before tlle ktate rwted ~ t s  case to bee i f  Dr .  ~ I c A n a l l y  rcc- 
ogn~zed 1113 stJatement. Defendants had a r ~ g h t  to have Dr.  I\lchnnlly 
identify tlie telerLlsion recoiding as correct and made by himself In 
order that they could introduce it in eridcncc n 11en t81ieir iu ln  canic to 
inlhoduce evidence, i f  they so dea~rcd, but they had IIO right to  ~ n t r o -  
duce tlie televis~on recording in its entircty on croas-esaminat~on n 11ile 
bhe State wa,, putting on evidence. Howevei, tlie ruling of tlle court 
that  defendants could not slhow or play tlie tcle\ 1-lon recorti~ng to Dr.  
McXnally on cms~s-examinlation, before tlie State rosted lt~s case, to .ee 
if he recognimd his statemenit was not prejud~clal to defenda~nts, be- 
cause they put  or played the entire teleri~s~on recording In evidence be- 
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fore the  jury without m y  objection by the State, and had the full bane- 
fit of it, and Dr. McAnally testified after seeing it, "That wals me. 
Thlat'~s m y  datemeaut." The court wals correct in i ts  ruling tha t  wihen 
defendants put tlhiis television recor~ding in evidence, tihey were putting 
loin evidence, and consequently the Sitate was entitled to tlie )opening 
and clo~sing arguments to  the  jury. As t o  opening an~d clotsing argu- 
rnentis in a clri~ninal case, see S. v. S m ~ t h ,  237 N.C. 1, 23, 74 S.E. 2d 291, 
306. Defendants' assignments of emor 4 anid 7 are based on exceptions 
relating to the television recording as set forth above, and to the 
coiurtl~s ruling as to argument of coun~sel set forth above, and aire over- 
ruled. 

Defen~dants a~ssign ais error bhe co~urt's permitting the State to ohal- 
lerge peremptorily a fifth juror. This aissignment of error is overruled. 
G.S. 15-164 provides tha t  in all crimnal cases other than capibal "a 
cihallenge of four jurors sjhall be allowed in behalf of the State for 
each defendant." S. v. Levy, 187 S . C .  581, 584, 122 S.E. 386, 388, 
wliich speaks of C.S. 4631, wliic~h is idmtical with G.S. 15-164, witJh 
trhe sole exception t h a t  more peremptory challenge~s ase alloiwetd by 
G.S. 15-164. 

An examination olf defendants' other assignmentis of error brought 
f o r m r d  and discussed in their brief shows no prejudicial error sufficient 
to warrant a new trial. 

All defenldants' ausignnients of error are overruled. I n  the trial be- 
low we find 

S o  error. 

BOBBITT, J., dissenting in part as to defendant Knight: In my 
opinion, t4he adniis~sion over Knight's objection of (1) Mr. Tlanderford'g 
t e~ t~ imony  as to what Iinight sfaid to hiin on September 15, 1962, and 
(2)  of the drawings refei~red to in tliils testimony, rya~s prejudicial error 
for which Iinight is entitled to a nely trial. This evidence tended to 
G I ~ O T T  t~ha t  I<night, prior to  Septeimber 1.5, 1962, had studied the work- 
ing parts of slafes and had "ro~bbed" one or more safes and was t'he 
kind of person you would suspect whenwer there was a "robbery" of 
a safe. 

The applicable rule is stated als follow: "Evildence of other offenses 
is inadnliissible if its only relevancy is to show the character of the 
accused or his disposition to cornlnit an offenlse of the nature of the 
one charged; but if i t  tends to prove any other relevant fact it will not 
be escluded ixeirely because i t  allso s h m s  him to have been guilty of an 
intde~pendent crime." Stanisbury, Kortli Carolina Evidence, Second Edi- 
tion, $ 91. I n  my opinion, the general rule cont'rols here and tlie evi- 
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dmce should have been excluded. Here there is no question as to the 
animus of the person(s) ~ ~ h o  broke anld entered Dr. 1lcAnally's home 
and carrie~d away his s~afe and its contents. 

EMILY ALLRED v. FRASK GRAVES, WILLIE GRAVES, PERRY CHRIS- 
COE, J. C. CHRTSCOC, DEJIPSET FREEJIAX, DEJIPSET ODOJI, 
THURJIAN CHRISCOE, PETE BEAS a w  GLENS CEIRISCOE. 

(Filed 17 January 19G4.) 

1. Constitutional Lam s' 33- 
The constitutional guaranties against self-incrimination a re  to be lib- 

erally construed arid they applr riot only t,o criminal prosecutions but to 
law proceedings sanctioned b~ laxv. including examin~ations before trial. 
Constitution of North Carolina, Art. I ,  5 11. 

2. Damages S 10- 

Punitive damages may be a~varded in a ci~-i l  action, not a s  a n  award of 
compensation, but by way of punishment or penalty for conduct intention- 
ally wrongful. 

3. Same; Execution 3 17- 
Punitive damages a re  recoverable in an action for  unlawful and ma- 

licious assault and. wllen awarcled, execution against the pemm of de- 
fendants may issue after return of execution against their l~roperity wholly 
or partly umntistiecl. G.S. 1-410(1), G.S. 1-311. in which event G.S. 23- 
?!I, 2 al~ylies and d~fentlilats are entitled to their discharge only upon 
pa? merit or upr)n girinq rintice and surrender of ail pnoperty in excess of 
$50.00 (G.S. 23-23, G.S. 23-30 through G.S. 3 - 3 8 )  which deprives clefend- 
ants of their honiestead and personal p r o ~ e r t y  exemptions above the 
$ao.oo. 

4. Damages 10; Constitutional Law 8 33- 
Constitutional guaranties against self-incriminarion al)l)ly not only to 

strictly criminal actions but alzo to civil actions in which defendant may 
be alrested under G.S. 1-410 and in \~liich execution against the person is 
authorized by G.S. 1-311, upon return of execution against the property 
a~isatisfieil. Con~titulion of Sort11 Carolina, Art. I, § 11, but the constitn- 
tional guaranties ~vould not apl~ly to such action if plaintiff relinquishes 
her claim to punitive ilaiiiages. 

5. Bill of Discovery 9 3- 
In  a civil action to recover compensatory and punitive damages for ma- 

Licious assault, defendants a r e  not entitled to the denial of plainltitib's ap- 
plication for a n  examination of defendants prior to trial, G.S. 1-568.11 ( a )  
( b ) ,  solely because they cbaim that ally answer t h q  might make might 
subject them to a penalty, since that n-onld rest tlic nintter upon the ipse 
dixit of the party and not the judgment of the court. 
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6. Appeal a n d  Error § 3- 
While a n  appeal from a n  order for a n  adverse esamimtion prior Q trial 

may be subject to dismissal as  premature, the Supreme Court in the ex- 
ercise of its supervisory jurisdiction may consider the appeal on its merits 
t o  d~eternline a question of first imprwsion in the inherest of the exped- 
itious administration of justice. 

BOBBITT, J., dbssenting. 

APPEAL by defendants f r m  Walker, S.J., 16 September 1963 Civil 
Session o~f RANDOLPH. 

Plamtiff alleges in her complain6 that  about 8:30 p.m. oln Slaturdfay, 
5 M a y  1962, all nine defendants, purlsuant to a preconcenteid con- 
spiracy, came to her house and unlawfully and maliciously aislsaulted 
her and certain me~nbers of her family. She [alleges the casualties as 
follows: Out in tlie yard lier sixteeln-year-old ston Larry Allaed had 
an open knife pulled on him by J. C. Clir~slcoe and a pi~s~tol pointed a t  
him by Perry Oliriscoe, was hit in the jaw by olne off t h a n  knocking 
h m  doiwn and bursting hils j an., an~d t l m  when he junlpeld up and ran, 
he  wals lshoit a t  by Perry Cliriscoe. Doug Purvis, a visiting neighbolr, 
was slliot a t  by Perry Chriiscoe when 11e wals running. Out in the  yard 
lier twenty-five-year-old son Rlerlin Aillred had a doluble-barreled sihot- 
gun drawn on him by Frank Graves, was seized by Willie Graves anfd 
two otilier defendants, and was hit In tlie mouth and nose by Willie 
Gravels "bui- sting t ~ v o  teeth." Peggy Allred, w h ~ l e  in the house, was shot 
in bhe right slioulder by persons In a car. Plamtiff, ~vliile in the house, 
wss  s~lio~t in the back by persoi~s in a car and had s double-barreled 
aillotgun drawn on liw by Denipsey Odom while she was in trhe yard. 
Shots were fired mto plalnt~ff's home and into the autoiiiobiles of her 
daughter Dorothy and her eon Nerlin. She p a y s  a recovery of $5,000 
coinpeneatory daniages and of $23,000 p u n ~ t ~ v e  damages froin all tjhe 
defendants. 

All the  defendants filed a joint an~swer. I n  tllieir answer trhey deny 
assaulrting pla~ntlff or anyone or shooting. They allege they went to 
plai~zt~ff 's  house to buy some non-tax-paid liquor. Wlule they were in 
the frolnt yard, plaint~ff's daughter D o ~ o t h y  Garner screamed and she 
and persons unltnon-n to t!it~n began fighting. All they d:d was run 
nway. Their sole ca~sualty n-as TTTlllie Graves, who was hit in the head 
with an ase. 

On 12 August 1963, and after tlie co~nplaint anld ansn-er haid been 
filed, plaintiff, pursuant to G S. 1-368.11 (a)  and (b ) ,  filed an applica- 
tion with tlic clerk of the superior coart for an order to examine all 
nine defendantrs in the courtliouse a t  Aslieboro, Randolph County, the 



N.C.] FALL TERM, 1963. 33 

County  of their residence. On the  same day  the clerk entered an order 
folr thelr esamlnation, punsuant to  G.S. 1-568.11 (c) .  

T h e  follo~wing appeans in Judge Walker's ordw as fa~crts found by 
him: On the  date of the exanlinatlon all the defe~mdants, except D m p -  
isey Freeman, were present wit111 their attorney, H. F. Se~awell, J r .  
Before the  defendants present were w o r n ,  tiheir attolrney made a mo- 
tion before tihe clerk of tile superior court to dismiss tlle order of esam- 
ination for the  reason tha t  plalntlff 1s seekmg punitive damages, and 
if punitive dalmages are awarded by  a jury, a judgment for punitlve 
damngels could affect their liberty, and consequently the  order of 
exaniination i~s tantamount to  requlnng the defendants to give evi- 
deinlce agalast themsolves and is contrary to  tlle provi~slons of the  
Federal and State Con~srtitutlo~ns. The  clerk denled t111e motion, and 
defendants excepted an~d appealrd. Defendants n ere then snvorn before 
tihe colnmlslsioner appointed In t$he ordcr t(o hold tlle exammatlon. and 
each of them refused to anslyer questlorvs als to n-hetlle~r or not they 
were with tihe other defe~ndanh= on 5 M a y  196% m d  \a. to ~vhet~her or 
rn1o.t they went t o  plaintiff's 11ou.e on t h a t  night. Plaintiff through lier 
~attiorney gave notice tha t  the defendants n o d d  be cited for con~beinpt 
in refuslng to  answer quastlon~s. Whereupon, the partics and their a t -  
torneys agreed that  the  motion for contempt should be heaid by the 
presiding judge a t  tlhe 1 G  September 1963 Se-lblon. 

The  partie. stlpulatcd before Judge K a l l < ~ r ,  ( ' the defendants and 
each of them had heretofore been tried in the superior court of the  
State of S o r t h  Carolina for c r imna l  c lmges  gronlng out of tlhe same 
factl. and clrcun~stances as alleged In the  complaint In t h s  civll action, 
tlle d e f c n d d ~ i ,  through their attolney, contentlliig. however, t ha t  this 
was  in the  nature of a quasi-criminal action n-hercin the  plaintiff seeks 
p u n ~ t i v e  damages against the defendant.;, and each of them, and 
* / h- t h a t  to iequirc tlllein to  give tedirnony in an  sdvelsc e x ~ m i n a -  
tion ~vould  be in ~.iolat lon of their rights under h i t ic le  I, section 11, 
and d l  tlcle I,  section 20 of the Yorth Carolina Constitutlon." 

Judge V:ilker ruled as a mat ter  of law tha t  xc t ion~s  11 and 20 of 
Artlcle I of the State Conatitutlon apply only to crmln:~l actions and 
d o  not apply to n c i n l  actlon in which punitlvc dmlages nse sollgilt, 
and that  defendants are required t o  g i re  testlmong as rcquired In the 
order for their examination. n'licrc~upon. lle affirmed tihe oxler of the  
clcrli for examination of the defendant. and the  order of tlle clerk rc- 
f u ~ l n g  to diqmisq t~lle order of ~snlninal lon.  and 01 dclcti the  defendant; 
t o  appear before the cornnl sqioner appointed to hold the examination 
a t  sucl!l time as n ~ n y  be qet by hcr tlo anqlyer que.tionq azl<rd tllcnl 
n-ithin the v o p e  of the matters set folth in the complaint and a n ~ m e r  



34 I N  THE SUPREME COURT. 1261 

From tihis order, defen~dancts appeal. 

H. F.. Seawell, Jr., for defendant appellants. 
H. Wade Yates for plaintiff appellee. 

PARKER, J .  This appeal presentis another facet of the recurring 
prabliblam of t~he extmt of the con~stitutional privilege against self-in- 
crimmat~oln. Unlike most of the ca~sas ~ h i c h  bave rclceived tihe atten- 
tion oif the lugliest courts, .the ~ns t an t  case doas not involve a criininal 
pro~secution or  the inquisitorial act oif a legislative committee. The 
claim od privilege here i,s interposed In an exaniinaitio~n before trial in 
a civil action, after filing of the conlplaint and answer, o~n the ground 
that punitive damages are bought. 

It is an ancient principle of trhe lam of evidence that  a witness shall 
not be compelled, in any proceeding, to make disclosures or to give 
testimony which will tend to incriniinaie him or  subject him to fines, 
penalties or forfeitures. Ward v. Mar t~n ,  173 N.C. 287, 93 S.E. 621; 
Coznzselman v. Hztchcock, 142 U.S. 547, 35 L. Ed. 1110; Brown v. 
?i'alker, 161 U.S. 591, 1 0  L. Ed. 819; 58 Am. Jur., JTT~tnesses, sec. 43; 
Annotailon 118 .4.L.R., p. 628; 98 C.J.S., Wirtneslse~s, sec. 431 et  seq. 
However, it llals been held that  this privilege does nolt apply t o  pen- 
alties of a puiely rainedilal chai~acter. 53 Am. Jur., Witnesses, sec. 43. 
"The facts protected froin disclolsure are d~stinctly facts involving a 
criiiunal liability or its equivalent." 3 Wigmore, Evidence (1961), p. 
331. The rule against self-lncnmination has emsted from an early date 
in the English common law, and its origin has been sald to be based 
on no statute and no judicial decision but on a gelneral and silent ac- 
quie~scence of 'the courts in a popular demand. Thils rule, it hals been 
said In Twmzng v. 1Yew Jersey, 211 U.S. 78, 33 L. Ed. 97, distlnguis~hed 
the English common lam "from all other systems of jurisprudence." It 
was so well eatabl~lslhed that  on the separation of the colonies from 
Great Britain and the establ~shnlent of the United States, i t  was uni- 
versally recognized therein as a palrt of t h e  fundamental law. Brown v. 
Walker, supm. In Brown v. Walker, the Court mid:  

"So deeply did bhe iniquities of tlie ancient system impress 
tiheinselres upon tlie minds of the American clolonists that  the 
srtates, with one accord, made a denial of the right t o  quastion an 
accused person a part of bhe~r fundamenltall law, so that a maxim 
which in Ensgland was a mere rule of evidence became ~ lo t~hed  in 
this country with the in~prepabi l i ty  of a constitutaonal enact- 
ment." 
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The consrtltutional guaranties agairnist self-inwimlnation should be 
liberally construed. Gouled v. Unzted States, 253 U.S. 298, 65 L. Ed. 
647; Quznn v. Unzted States, 349 U.S. 153, 99 L. Ed. 964; ULlmann v. 
Unzted States, 350 U.S. 422, 100 L. Ed. 511, 53 A.L.R. 2d 1008; 98 
C.J.S , TT'itnesses, sec. 432. 

The p r ~ v ~ l e g e  against self-incrimin~ation may be exercised by a w ~ t -  
nss in any proccoding. It has been hold that  "even though the con- 
stitutlonal provision is x~ordeld smiply that  no person 'shall be com- 
pelled In any crimmal case to be a ~vitnasls againht hin~self,' the p r~v i -  
lege of lefus~ng to answer exten~ds to all proceedings slaixtioned by l~aw 
and to any investigatio~n, ex parte olr oblienv~se, 11tig1ms or noit." 98 
C.J.S., TT'ltnesse~s, sec. 433. This 1s said in 98 C.J.S., TVltnesseq, p. 246 : 
"The privilege also applies in civll action~s and proceedmgq, as, for 
example, svitli refere~nce to an an3wer in chancery, a proceedmg for 
dli~scox cry or for examinlation before trlal, to ~nterrogatioii~s of a party 
in equity befo~e  tna l ,  to the exammation of a bankrupt, or an insol- 
vent, or a judgment delhtor, to the examinntion of a trustee in bank- 
ruptcy before a referee, to proceadings to  take a deposition, * ' * 
land to proceedings to enforce forfe~tuies." 

"Punitive damages are not recovenable in any calse as a matter of 
right. If the pleading and cv~dence so warrant, an issue as to punitive 
daniage~s should be bubiniited to the jury. Upon sub~mssion thereof, i t  
is for the jury to determine (I)  rhother  punitive damagels in any 
iarnount should be am-ardod, and if so (2)  the amount of tlie award. 
These questions arc deternimable by the jury in itis dislcretion." Hznson 
v. Dazcson, 244 N.C. 23, 92 S.E. 2d 393, 62 -4.L R.  2d 806. 

I n  S m t h  v. Myers, I88 N.C. 531, 123 S E .  178, the Court said: "Vin- 
dictive or punitive damages are treated as an award by way of puniah- 
nlenk to tlie offender and as a m-arning to other n.iongdoers; they are 
not allowed as  a matter of course, but only ~vlien there are some fea- 
tures of aggravation, as willfulness, malice, rudenws, oppreswion, or a 
recklee~s and  vant ton disregard of the plaintIiff1s righhs." In  Transpor- 
tatzon Co. 2'. Brotherhood, 2.57 S C. 18, 125 S E. 2d 277, cert. den. 371 
US .  862, 9 L. Ed. 2d 100, reh. deln. 371 U.S. 899, 9 L. Ed. 2d 131, the 
Court said: "Punitive damages are never awarded RIS conipens~ation. 
They are an-arded above and beyond actual damages, a s  a puni~shn~ent 
fo~r the defendant's inte~ntloinal n-rong. They are given to the plaintiff 
in a proper case, not because t>liey are due, but because of the oppor- 
t u n ~ ~ t y  tlie casc affords the courl to inflict p~n~s l i rnen t  for conduct in- 
tentionally wronqful." 

I n  Trzpp v. Tobncro Co., 193 K C .  614, 137 S.E. 871, trhe Court 
quote~s witli aplproval froin Day  21. T1700dzcorth, 54 US .  363, 371, 14 L. 
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Ed. 181, a,s folllms: " 'It its a well-established principle of trhe commoln 
law, trhait in actions of tresplass and all actio~ns oln the case for torts, a 
jury may inflict what are called exempla~ry, punitive, or vindictive 
'damagas upon a defendlant, having in view hhe enormity of hlls offense 
ratjher than tlhe measure of compeasaitio~n to  trhe plaintiff. * * * By the 
common, as d l  as  tihe atatute lmv, m w  are often punished for aggra- 
vated mislcon~duct or lawle~ss acts, by meanis of c~ivil action, and tlie 
damages, inflicted by way of penalty or punishment, glven to the 
party injured'." In  Vol tz  v. General Jlotors Acceptance Corp., 332 Pa. 
141, 2 A. 2d 697, the Court said punitive damages "are, as the no~nlen- 
clature indicatels, penal in character." 

I n  Lzfe and Cnsz~al ty  Insz~rance Co. v. dIcCray,  291 U S .  566, 78 L. 
Ed. 987 (992), Mr. Justice Ciasdozo speaking folr the Court said: 
" 'Penalty' 1s a term of varying and uncertain meanmg. There are 
penalties recoverable in vind~cation of' the public justice of the  &ate. 
There are other penialtiies designed a13 reparation to  sufferers from 
wrongs." 

When trhe penalty lies in tlie paymen6 of money, tihe Courts are in 
conflict. The  following cases hold th~a t  the privilege against self-in- 
crimination applies: Lecs v. United States, 150 U.S. 476 (1893) (action 
t o  recover statutory peri~alty for illegal ti~ansportaticm of aliens; 
privilege applies) ; Speidel Co. v. Barstow Co., 232 Fed. 617 (D.  R. I. 
1916) (where a statute imposes triple damages for infringement of a 
patent, interrogatories for discovery under Equity Rule 58 are privl- 
leged from answer) ; l17ileon v. Union Tool Co., 275 Fed. 624 (S. D .  
Cal. 1921) (treble damages for infringemen4 of a patent) ; Bozcles v. 
Trowbridge, 60 F.  Supp. 48 (N. D.  Cal. 1945) (acltion for treble 
damages under EPCA;  privilege applies) ; ilIalouf v. Gully,  187 Miss. 
331, 192 So. 2 (1939) (immunity statute conistsued to protect agaimt 
a suit for statutory penalltias for illegal liquor sales) ; Serzo v. Gzdly, 
189 Xis~s.  358, 198 So. 307 (1940) (same) ; Zambroni v. State,  217 Mi~ss. 
418, 64 So. 2d 335 (1933) (same) ; Bailey v. Muse,  227 Rlis~s. 51, 85 So. 
2d 918 (1956) (same) ; Boyle v. Smithman,  146 Pa. 255, 274, 23 Atl. 
397, 398 (1592) (ac~tio~n to recover penalties for not posting a st~atememt 
of business done, under a lstatute declaring tha t  the defendant "shall 
forfeit and pay" $1,000 foir each alct; privilege applied) ; Czty of Phila- 
delphia v. Clzne, 138 Pa .  Super. 179,44 A. 2d 610 (1945) (action under 
municipal ordina~nce to recover penaltie~s for failure to  file tax returns; 
privilege appliels) ; Anonymous, 1 TTern. 60, 23 Eng. Reip. 310 (Cih. D.  
1682) (bill for tithes; discovery declined, as  a treible penialty was 
collectible; plrin~ciple apparenltly sanctioned). Tlhese caises hold trhat 
'the privilege is inapplicable: Perkins Ozl We l l  Cementing Co. v. Owen, 



N.C.] FALL TERM, 1963. 37 

293 Fed. 739 (S. D. Gal. 1923) (plartent infringement sluit for treble 
clalnllages; privilege inappl~cahle) ; Standard 011 Co. V .  Roxana Petrol- 
eum Corp.. 9 F. 2d 433 (S. D. Ill. 1923) (same) ; Unzted States en: rel. 
Marcus ZJ. Hess, 317 U.S. 537 (1942) (semble; "qui tam" for double 
 darna ages and penalty held not w~trhin pros~cr~ption of double jeopardy 
clause) ; Uozcles v. Chew, 33 F. Supp. 787 (K. D. Cal. 1944) (action 
for treble dalnlages by Sdministrator under Emergency Price Control 
Act; privilege not appliaable) ; Kozcles v. Seztz, 62 F. Supp. 773 (W. D. 
Tenn. 1943) (same) ; Anlato v. Portw, 137 F. 2d 719 (10th Cir. 1946) 
(same) ; Crary v. Porter, 137 F. 2d 410 (8th C r .  1946) (slarne) ; Woods 
v. Robb. 171 F. 2d 339 (3t1h Cis. 1948) (same) ; Southern R y .  v. Bush, 
122 -1la. 470, 26 80. 168 (1899) ( m  an act;on for death, the damages, 
tlhough punitive a~nd not compenslatory, are not a penalty, anld the 
priv~lege doe~s not alpply to the defendant) ; Levy v. Superior Court, 
105 Cal. 600, 38 Pac. 965 (1893) (administrator's citation of one charg- 
ed ~~71th concealing and embezzling the estate of the deceased; the 
statute provided for double damages; an order of con~pulsory examma- 
ti011 vials held proper, the statute bemg remed~ul, not penal). 

The complamt alleges that all nme defendantis, pursuant to a pre- 
!co~ncertcd conaplracy, came to plalnt~ff's house about 8:30 p.m. on 
Sa~tulday, 5 N a y  1962, and unlan-fully and inallclously assaulted her 
anld certain spec~fied members of hcr f a n ~ l y ,  and h o t  mto automob~les 
iand into the house. 

I n  t11i1s State a person may be arrested and held to ball "in an ac- 
tion for the recovery of damages on a cause of a c t ~ o n  not arising out 
of contract TX here the a c t ~ o n  is for n-ilful, wanton, or innlicious injury 
to pelison or clharacter or for w~lfully,  n antonly, or mnl~clou~sly Injur- 
mg, * * * real or pensonal property." G.S. 1-410 (1) ; Lo728 v. Lozle, 
230 S . C .  533, 53 S.E. 2d 661. For such ac~t~s, when a cause of a ~ c t ~ o n  is 
propc~rly alleged and proved a~nd a t  least nominal damages are recov- 
ered by the plaintiff, a jury in its tlisciet~on can award punl t~ve dain- 
ages. Worthy 2). Rnzght, 210 N.C. 498. 187 S.E. 771. I n  suclh cases, if a 
judgment 11s rendelred against a defendmt for a clause of action speci- 
fied in G.S. 1-410 ( I ) ,  G.S. 1-311 authorizes an exelcut~on agamst the 
person of t~lie judgment debtoir. after the return of an execution against 
this property ~vliolly or partly un~satisfied. 

G.S. 23-29, 2, provides tha t  "every person taken or charged in execu- 
t ~ o n  of niiest for any debt or darnages rendered in any acition what- 
ever" is entitled to  the benefit of G.S. Ch. 23, Art. 4, which iq enfitlrd 
"D~scharge of Insolvent Debtors." The provisions of G.S. 23-29, 2, are 
broad and s~trong, and plainly extend to anid embrace every pelrson who 
may be arrersted by vir-tue of an order of arrest issued pursuant to tihe 
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provisions of G.S. 1-410, and allso extend to  and embrace every person 
n+ho hais been iseized by virtue of an  execution against his pensoin by 
authority of tlhe provi~sionls of G.S. 1-311. Burgwyn v. Hall, 108 N.C. 
489, 13 S.E. 222. When a person its taken by autihority of an exelcution 
lagainst hi19 person by virtue of the p~rovilsions of G.S. 1-311, he clan be 
discharged fro11n imprisonment o~nly by paymemh or giving notice and 
~sullrender o~f all his property in excess of fifty dojllans. G.S. 23-23, 23-30 
trhrougih 23-38. Oakley v. Lasater, 172 N.C. 96, 89 S.E. 1063; Fertzlizer 
Co. v. Gmbbs, 114 N.C. 470, 19 S.E. 597. 

I n  Oalcley v. Lasater, the  Court saild: "The effect of a n  execution 
lagainst the person, therefore, i~s rto depsive the defendant in the execu- 
rtioln entirely of his holnestead exemption and of any parson\al property 
exenzptioln over and above 630." 

Punitive damages under our delcilsions are undoubtedly by way of 
punishn~e~lut iimpoised by law, and not compen~satory. Conisidering the 
proviisions of G.S. 1-410, G.S. 1-311, and G.S. Clh. 23, Art. 4, me think 
hhat part  sf tihe instant cla~se seeking punitive damages for an alleged 
unliawful anld malicious asslault on plainrtiff anid maliciou~s injury to 
her house in penlal in its mature, anld not in essence for a civil liability, 
and under suc~h circumstances tlie award of punitive damages would 
be in a b~road sense a penalty. Penalty (5s an elastic term with many 
different lsihadeis of maanin~g. The tern1 involves the idea of punishment, 
either corporal or pecuniary, or civil or criminal, although its meaning 
is  g e n e d l y  canfined to pecuniary punishment." 70 C.J.S., Penalties, 
see. 1 .  The provisions of our Conlstitutioln ishould receive a libelral con- 
struction, espelcially with re~spect to  those pr?ovi,sion~s which were de- 
~igneld to  ssfegu~ard the liberty and security of the  ciitizenrs in regaud to  
both pensonls anld property. State v. Harris, 216 N.C. 746, 6 S.E. 2d 
834, 128 A.L.R. 658. Consequently, liberallly cmstruing Article I, 6%- 

tion 11, of the  Xo~rth Clarolina Constitution, which reads in releva~nt 
past,, "In all1 criminaJ prol:ecuttions, every penson charged with crime 
has  tihe right * " " not (to) be cmpelled to  give @elf-incriminlating 
evidence * * "," i~n order to ca,rry out its intent and purpose, i t  is our 
oplinio~n, an~d we so hold, .that its provi>ions proltect defendants here 
from being required to  answer querstionis oln tlhe order of examination, 
wllic~h d l  neceslsarily tend to subject t lhm to  a verdict or an a w a d  
of punitive damages, and to an execution against the person, tlie effect 
of m+ich ~ o u l d  be to deprive them entirely of their homesteiad exemp- 
rtion anld of any pensonal property exen~ptioln over fifty dollars. Counsel 
for appellants vividly states in hiis bricf, "no main shtould be forced to 
glve evide~nce against himself to put liinself in jail." Judge TITalker was 
in errojr in ruling tihart Article I, section 11, of the State Conlstitutioa 
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applies only to ,strictly criminal actions, ia~ncl doas noit apply t o  a civil 
action in ~ ~ l i i c h  punitive damageis are sought under tihe fa& of the 
instant calse and In requiring defen~dants to give testimony in tlie 
mder for tlioir examination, and hiis order will be lnodified by driking 
itliis out, and by making i t  confoim to what is bald above in thi: 
opinion. His ruling tha t  Article I, sectim 29, of the State Con~stitution 
applies only to cr~ininal actions and does not apply to a clvil action 
In nliich punitive damngels are sought seems to  be superfluous and 
nee& no coininent as to its corroctne~cs or incolrrectneus. 

"In order t o  vacate an  olrder foir examination, all those autihorities 
hold that it must be plainly apparent tha t  the evidence sought must 
necessa?-ily ten~d to  convict the party to be examined of a crime or to 
,subject lliin to a penalty or forfeiture." Y a r d  v. LIIartzn, supra. To 
pad-alrlira~se  hat is said in tihis case, we are inclined to the view tha t  
~plalntiff klhould not be denied n plain statutory right to examine de- 
fe~nclnnt~ liere before trial solely bacause they claim tha t  any anmcrs  
they make may subject them t o  a pennlty. This re-ts the matter upon 
rtlie ipse d z u t  of each defendant and not upon the judgment of tlie 
couit. Proceeding n i t h  the examination n.111 not deny defendants any 
coinstitut~onal 11gl1t. If any defendant cannot anlswer the querstions, or 
any of t<hein, propounded to hinl on the examination without giving 
testiniony that  would neceslsardy tend to subject l i ~ m  in this case to 
punitive danzage~s, and to an e~ecut ion against his perlson, and to a 
deprivatloii of 111s honie~etead cscinption and of any personal propcrty 
exemption over and above $50, lie can then claim 111s privilege and re- 
fuse to anqTyer, and if plainltiff pursues the matter further puirsuant to 
the prov:sions of G S. 1-368.18 and G.S. 1-568.19, his claim of privilege 
can be p~opcrly  ruled on according to  the prori4ons of t11e.e statutes. 
Galyon 2'. Stzctts, 241 S .C.  120, 84 S.1:. '7d 522. The judge was correct 
in affiiining the clerk's order r e f u m g  to disini~ss the order of cxnimna- 
tlon. 

There arc decisions of this Court holding tha t  a party cannot appeal 
froin an1 order to appear and be examined under o~atli concerning the 
matters set out in the  pleadrngs. P ~ n d c r  v. Vnllett, 122 K.C. 163, 30 
S.E. 324; Holt 21. TVarehozrse Co., 116 S .C .  400, 21 8.E. 919; T-am v. 
L,auwnce, 111 K.C. 32, 15 S.E. 1031. I n  the exercix of our discretion, 
la~s thc queat~oii precented is 01f first iniprewon liere, n e have concluded 
t o  con~sider t111e alppeal on its n~erit~s.  TVard 21. Martin,  silpra. 

I t  niust not be understood that  we express any opinion as to ~ ~ l i e t h e r  
or not the allegatio~ns of the coi-~lplaint are sufficient as to punitive dam- 
ages Tha t  question is not before us on this appeal. 

If plaintiff here sliould seek merely compensatory damage., and 
mhould rel~nquish all claiin to puni~sli defenidants by punitive dainageu 
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and to m a s t  them by virtue of the provilsion~s of G.S. 1-410 (1) and 
t o  i~ssue an  execution again~st their pmlons by virtue of the provisions 
o f  G.S. 1-311, defendants' claim od pri~i lege would nott apply. I n  stat- 
ing bhis, we alssume itrhait the ~stipulation entered into by the parties is 
t o  the effect that all criminal chargers against the defendants, and each 
one of tillern, in respect to the facts alleged in the complaint have been 
finally disposed of. 

The cmdeir of tihe judge directing tihe examination of deifendants under 
the shatuke, ais modified above, la affirmed. 

hloidified and affirmed. 

BOBBITT, J., dissenting: The appeal is premature and should be 
disrniissed. In my olpinioln, disouussio~n of a dafemdlant's consititutional 
privilege against self-inlcrimination should be deferred until such time 
as such defendant refuses to answer specific questions and then with 
reference to  hi~s refusal to anlswer such questions. 

NETTIE LOWE WILSON v. CHARLEIS CALPIN WILSON. 

(Filed 17 January 1061.) 

1. Husband and  117ife 8 2- 
The law imposes upon the husband the dutw to support his wife, which 

duty may be enforced by decree of (the court, and such duty is a continu- 
,ing one so that  the fact that  the husband has performed such duty in  the 
past is no defense against present failure to perform. 

2. Husband and  Wife 5 11- 
A separation agreement when properly executed is bindling and conclu- 

sive on the parties. 

3. Cancellation a n d  Rescission of Instrunlents § 5- 
Rescission is an equi~table remedy vhich may be invoked only for  a 

lbreach of condition or corenant constituting a n  indispensable part  of the 
contract and without which the agreement would not have been made. 

4. Divorce a n d  Alimony 55 16, 18; Husband a n d  Wife 8 11- Where  
husband breaches separation agreement t h e  wife may recover support. 

A properly executed deed of separation under which the husband con- 
veys to the wife certain property, agrees lio pay her a certain sum monthly 
for 18 months and the n-ife agrees not to  seek further support from him 
after such sums had been paid, is held not to bar  her suit for alimony 
without divorce or preclude a n  order for alimony pendente lite therein 
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when the husband breaches the agreement after eight monthly paymmts 
by refusing to make further payments in accordanoe with the agreement, 
since in such event he refuses bo perform the very condition which is the 
basis of her promise to surrender her rights, ahthough she must account 
for the benefits, if any, which she may hare  received under the agreement. 

HIGGISS, J., dissenting. 

BOBBITT, J., joins in dissent. 

A P P E ~ L  by plaintiff from Johns ton ,  J., in Chambers in FORSYTH on 
1 G  M a y  1963. 

This is nn action for alimony without divorce. Plai~ntiff alleges: The 
pa~rtic.; n-?re l i iarr~ed In 1052; defendant abnndone~d plaint~ff in Janu-  
a ry  1962; In A p ~ l l  1062 tllle p a l t ~ e ~  executed a sepera t~on agreement, 
copy of wli~cdi 1s anncved to and 111a1de a par t  of the complaint; de- 
f m d a n t  i; aln ahlc-bodled man  n ~ a k l n g  good wagns; plaintiff has had 
mucl! -;cline-; and many fin~ancial rewrae;; she 1s not able to  subsi~st 
on t<he lnronic -he earns, nor doc- slic 110-isw tlie means to prosecute 
an  action a g a ~ n s t  defendant. 

r .  1 he nql ecnicnt made a par t  of tlie complaint iis dated 10 dpr l l  1962. 
It reclte-: The  marrlagc 111 1952: the  fact t h a t  no clnldrcn have heen 
born of the marriage; n sepa ra t~on  in 1962; the parties owned real 
1)roperty a-  tennnits hp  the entirety, housel~olcl an~d liitc~l~en furniture, 
and othcr altlcle; of pcrsonal property w b j c ~ t  to  mortgages for un- 
specified ,?mounts on the real estate and on t~he liousel~old and kitchen 
f u r n ~ t ~ u l e  Tlic acknon ledg~nen~t  coliiplie n lth the requ~rements  of G S. 
32-12. 

The ag!cenicnt obllgattd defendant to  convey hi~s interest in the  
real (2-tatc and the iiouse~hold and k ~ t c h e n  furniture to plamtiff subjeclt 
t o  tlic rec~tctl  mortgages. (The  recoid does not indicate t~he  value of 
the  real tatate or the amount of the hens: thcrcon ) The agreement de- 
clared the hushand tlic on-ncr of designated articles of peirsonalty and 
the w f e  t,hc owner of tlhe remaining personalty. (Value of tthe person- 
a l ty  12 not revealed.) 

Sec. 1-111 of the keparatlon agreement reads: 

" I t  1s agrccd thak the  husband will play to  the n-ife the sum of 
One Thousand Eight Hundred Dollars ($1,800.00) n-hiclh pay- 
mcnts shall be made in the  following manner: The sum of One 
Hundred Dollars ($100.00) on or before the  30th d a y  of h l a y  
1962, and a like sum, to-xi t :  One Hundred Dollars ($100.00) on 
or before the 30th day of each succeeding montih thereafter until 
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tlie full sun1 is paid. I t  is furtiher undeaetolod anld agreed tliat after 
said sum is paid, the wife ~vill  seek no furtiher support from the 
husband and the liu~sbanld slliall nlot thereafter be required to pro- 
vide tlie wife mit,ll any maintenance or support xliat ,soc~er,  i t  be- 
ing undersitood tliat she will theretrfter provide her own mainten- 
ance and support." (Emphasis supplied.) 

Plaint~ff alleged defen~danit had made eight of the eighteen payments 
called for by the contract, but lie "has told the plaintiff that if she 
ever got anything out of him, she would have to get ~t in Court." 

Defendant has not answered. N o t ~ c e  TI-as given that  plaintiff would 
apply for al~nlony pendente lzte. 

Judge Johnston found: The separation agreemenlt wais duly exelcuted; 
defendant had not conlplled ~ i t i h  its provisions; tlie parties had not 
reisumed n i a r i t ~ l  relatiolnls. On these findmgs he concluded: "Kow, 
tlicrefore, upon tlie foregoing facts, the Court is of trhe op~nion tha t  the 
3Iotion of the plainlt~ff in tihe present action should not p r e ~ a ~ l  and the 
RIotion of the pla~ntiff for alimony pendente lite and attorney fees 
pending tlie final trial of tjhis suit is accordingly denied." 

Henderson & Yeager b y  Frank J .  Yeager for plaintiff appellant. 

O D ,  J. \Then man and ~voman marry, the law iinpo~se~s a duty 
on the husband t o  support hils wfe .  Bowlzng v. Bowling, 232 N.C. 527, 
114 S.E. 2d 228. Where lie separates himself from hils wife and faills to 
perform thiis duty, the wife niay compel performance by judicial de- 
cree. G.S. 30-16. He  cannot, by merely providing support untd he gets 
beyond the jurisdiction of the court, depnve his wife of thils efficaciou~s 
meanis of en~forcing performance 09 the olbligation imposed on him by 
law. Thurston v. Thurston,  256 N.C. 663,  124 S.E. 2d 852. 

An agreement beltween husband and w f e  wliich, recognizing an 
existing cessation of marital relatlonis, provides folr a ssettlment and 
adjustment of their seispeictiw property riglitis anid obligations upon the 
assumption tha t  marital relation~s will not be renewed is, when freely 
executed, acknon-lcdged by the parties, found by the probating  office^ 
not to be unrea<sonable or Injurious to tlie wife, and performed, binding 
and con~clusive on the parties. Archbell v. Archbell, 158 N.C. 408, 74 
S.E. 327; Taylor v. Taylor,  197 N.C. 197, 148 S.E. 171; Kiger v. Kiger, 
258 N.C. 126, 128 S.E. 2d 235; Williams v. Williams, post, 48. 

The quastion to be decided evolves upon this situation: The wife con- 
traots to surrender her marital rights upon condition that  the liusband 
@hall provide for her support in a fixed anioun~t. Thereafter the husband 
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rafuisas t o  perform the  very conldition ~vh ich  is t he  b a s k  for the  wife's 
promlse to surrender her rights. 

I s  tlie wife limited to an action for breach of the contract? Or may  
she accept her I~ueband's  dec!aratlon t~ha t  the in~strunlent is "a mere 
scrap of pnper" and for tlh~at relawn not  bi~ndmg on either? 

Judicial delciGon~s an~d text bo1oki: on the  Ian of contract are in agree- 
ment tlint n h c w  t!icse ns a mxtcrinl I~rcach of tlhe contract going to  the  
w r y  heal t of tlie instruincnt, the  otlller pa r ty  t o  the contmct m a y  elect 
t o  re-clncl : i d  i.; not  boun~d to seek rchef a t  Ian- by  an  award for dam- 
ages. This rule was  stated by the  Supreme Court  of Florida in Steak  
Holrsc P. Barrcett, 6.5 So. 2d 736 ,  in t lrx language: "-1 covenant is de- 
pentlcnt n-1ie;e ~t goes to  tlie rvhole c o n ~ ~ d e r n t i o n  of tlhc contract;  n.here 
i t  is - u c ! ~  ,\n c-,cntial part  of the I jarga~n that  the failure of it must he 
cm.itlcrc.11 ns d ~ i t r o y i n g  tihe entile contract;  or re lie re i t  is such an  in- 
d l - p e n d ~ l e  l ~ a r t  of ~v l l a t  both l~a r t~ ie s  mte~nticd t h a t  the contract would 
not  have 1)c.cn made with the covenant oniitted. Black on Resciwion 
and Canee!lation. 2d E d ,  Yol. I ,  1'1). 3-55, 601. h brcacli of such a 
col-ennnt nlnounts t o  a, breach of t h r  entire ~ o n t ~ r a c t  ; i t  givels to the  
injulctl par ty  the right to  suc a t  1:iw for c1::inagcs. or  courts of equity 
niay er:int re-ci,-,>ion in w c ~ h  instances ~f the rcnledy a t  law JI-111 not be 
full ::n(i :~tlcc~u:itc." n u l a  21. Cmr'Z~s ,  22 S.C .  290; Cnrrow 2'. T17eston, 
2-17 S.C'. 733 ,  103 S E. 2d 1 3 4 ;  TT7trllncr 2'. Sw1t11, 210 P.  2 1  7 9 9 ;  TVllson 
Corrugirfed K m f t  Contaulers. 236 P .  2cl 1012;  Sn~ii lcrs  11. J l cyers te ln ,  
124 F Supp. 7 7 ;  E'lslz tl. T7cdky ,Yat. K a n h  of P1,oeiii.r.. 167 P.  2tl 1 0 7 ;  
1 rllcrgc of 1T7clls 1 ' .  Lnyne-JIlnnesql'n ( ' 0 . .  60 S.\\'. 2d 6 2 1 :  12 Am. Jur .  
9 7 2  117.1 C J S 317:  l?cstatenient of ('ont,r:~ct., see. 27-1; Black on Re-  
aclG-Aon .md Cmcellat lon,  2d Ed. lTol I. ~ c c ~ a  196. 214,  213. 

Rc-c1\-1on, an  equitnblc remctly, i~.; al;on-ed to  p ron~o te  justice. The  
right to 1 t ~ l n l l  docs not  cai~>t n-here the  b ~ e n c h  is not  substantial and 
nlaterlal :md C I O ~ I ~  not  go to tlie heart  of an  ageeinent .  Ckildress 21. 
Trtrdlng P o ~ f ,  2-17 N.C. 130, 100 S.E.  2d 391;  Jenkins v. M y e r s ,  209 
K.C. 312, 183 S.E. 529; Highway  Comm. v. R a n d ,  195 N.C. 799, 143 
S.E. 831. 

If t l ~ e  wife is content to  look to tlhe cointract for relief, slhe may  be  
an-:rrtled damage-, not for failure to  perfornl a duty ,  bu t  because of 
11cr liu-band's b~eac l i  of his contract. Neither tllic. needs of the  ~v i f e  nor 
bard-hip ~mpo.;ed on the husband a defenlse. Any judgment rendered 
for nonl;erfonnance is a dcbt. It can only he enforced b y  a levy on and 
sale of defendant's property. H e  cannot be impri,soned. S. C. Con~st., 
Art. I ,  sec. 1 6 ;  Daniel  v. O w e n ,  72 S.C.  340;  S tan ley  v. Stan ley ,  226 
K.C. 129. 37 S.E. 2d 118. On the  other hand, the  duty  sf a husband to  
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support hi~s wife is impoised by  la^. The amount, if any, to be paid is 
fixed by order of the court, having due regard to the situation of the 
parties, the ability of the husbanld to  play, and the needs of the wife. 
A n7ill~ful failure of the thusband to  co~mply with tdhe courtls order ils a 
contempt, anld can be puniahed as such by imprisonment It is not 
within the constitutional inbibition against inlpriisonment for debt. 
Pain v. Pain. 80 K.C. 32% S. v.  Morgan, 141 N.C. 726. 

The duty of the huslband to support is a continuing one. The  mere 
fact  that  a liu~lbland has performed his duty in the past is no defense 
against present failure to perform. Hence thiis Court rejected the plea 
of a defendant that his past perforinanc[~ of his separation agreement 
to provide monthly payments relieved hiin of his oibligation to perfolrm 
in the future. I t  leaid in Cram v. Cram.  116 X.C. 288: "If we concede 
tha t  pliaintiff had the riglit to demand tha t  tihe agreement mentioned 
in the answer be enfowed, had she clioscn to sue upon it ,  the defen- 
dant vill not, neventheles~s, be allowed, after repudiating it by ceasing 
to  pay or offer to pay according to its provision~s, to  set it up a~s a bas 
to her recorery in this a c t ~ o n  . . . I t  is  not  the contmct  to pny a 
certain Suwz zn Lleu which quzts the husband of his du ty  to furnish a 
support for the u : f e  when he zs discharged, but the actzial payment or 
a t tempt  or o f f e r  to pay i n  fulfillment of hzs agreement. Kelly's Con- 
tracts of Married Women, 13. 73, 1 Cord's Legal and eq. Rights of 
JIarried Women, secs. 144, 145. Having cea~sed to perform his agree- 
ment tgo pay the mont~lily a l l o ~ ~ a n c e  referred to in the pleadings, i t  will 
not avail him now as a defense to tliis proceeding for maintenlance on 
the part of the plaintiff, to whom he admits that  he lyas married, and 
whom ~t is conceded that he afterward.: deserted." (Emphasis sup- 
plied.) 

I n  Rector v. Rector, 186 K.C. 618, 120 S.E. 195, plaintiff sought ali- 
mony without divorce. As a defen~se to her alction defendlant pleaded 
Ohe sepa~ratio~n agreemenit by which lie obligated himself to pay $85 
per month far plaintiff's support. R e  made three payments and then 
ceased further performance. Clark, C.J. ,  di~spolsed of defenidant's con- 
tention that  the  separation agreement defeated plaintiff'ls right to ali- 
mony with tliis terse sentenice: "The defendant hlaving failed to  pay 
bhe in~strallments as provided by tlie agreement, the plaintiff can main- 
tain this action. Cram v. Cram,  116 N.C. 288." 

I n  Butler v, Butler, 226 N.C. 594, 39 S.E. 2d 745, plaintiff, no~t~with- 
stlanding a separation agreement, sought tihe security of an award of 
alimony. She alleged tihat the hulsband was complying with the pro- 
visions of tlie contraclt alnd making the monthly payments there called 
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for. She also said tha t  the payments so made were sufficient for her 
support. Sllie prodlcated heir claim to an an-art1 of alinmny on the fact 
"that defenldant lms expressed to plaintlfl his intention to obtaln an 
absolute divorce a t  the end of tn-o ycalrs from the date of their separa- 
tion and has made stxternrnts cauqing plaintiff to antlcipate and fear 
tha t  defendant TT-ould not comply m t h  the said separation agreement 
after ~ b t ~ a i n i n g  a divorce." 

The appellant'; brief in the Blctler c a v  rtntc~; the question the Court 
was calleld upon to decide in this language: 

"Is 3 wife JI-holse husband 1 1 s  been conricted of an assault upon 
her relsulting in t~lieir sepamtion entitled to an ordcr folr main- 
tenance pewlentc 11tc under G.S. 50-If T T - I I P ~  her husband is mak- 
nlg t,lie payments in confolmity wibli the term. of a valid separa- 
tion agreement but tilircatcn~s to obtain n d i ~ o r c e  on grounds of 
t r o  years separation and discontinue payl!~ents upon his con- 
tractl 'l 

Seawell, J . .  speaking for tllie Court. gave this answer: 

"The Court is of opinlon that  the jurisdiction of bhe court in- 
T-oketl under G.8. 50-16, is not barred by the separation agreement 
pleadctl, and that  IT-ithin tllie frame of her present action, the 
plalntlfl may seek \uch relief as she may be entitled to have." 

The existence of a separation agreement is not a bar to an award of 
alinlony pendente l ~ t e .  O l d l m n  v. O l d h a m ,  22.5 S . C .  47G, 33 S.E. 2d 
332; l'crglor v. T a y l o r ,  197 N C. 197, 118 S E. 171. If rellef is here de- 
nled, tho~se cases \\-ere erroneou~sly decided. 

The conclusion reached by tllils Court in C r a m  v .  C r a m ,  supra, is 
recognized 111 deci~sionk elsenhere a <  corlect. JIeyer l  v. JIeyer l ,  84 N.W. 
1109: Hefcle  v. Hefe le ,  160 A. 368: French v. French,  134 S . E .  33; 
Bradford 2). Bradford ,  4 N.E. 2d 1005; W a l k e r  v. TT7alker, 94 A. 346, 
Ann. Cas. 1916B 934; Sche inkmnn zl. Scheznkmnn,  118 N.Y.S. 775; 
Verdier  2). T7erdzer, 223 P. 2d 214; Sellers 21. Sellers, 16-3- S.E. 769; 
Lindey : SEPL4RATIOS A G R E E N E S T S  A S D  ASTE-NUPTIAL 
CONTR-ACTS, sec. 23. 

The co~n~tention that  tjhe order denying alimony is supported by 
L e n t z  z'. L e n t z ,  193 S . C .  742, 138 S.E. 12. s. c. 194 N.C. 673, 140 S.E. 
440; B r o w n  v. Brown,  203 lS.C. 64, 169 S.E. 818; Turner  v. Turner ,  205 
N.C. 198, 170 S.E. 646; Daczs v. Davzs,  213 X.C. 537, 196 S.E. 819; 
L u t h e r  v. Luther ,  234 N.C. 429, 67 S.E. 2d 343; and Sprz~dL v. Iiixon, 
238 S . C .  523, 78 S.E. 2d 323, and similar cases, ils fallacious. 
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That  bhese cases do not control1 the decision in bhe pre~sent calse is, 
we think, apparent from an csaiminatlon of them. I n  the finst appeal in 
Lentz V. Lentx, szipra, the Court held tha t  a husiba~nd who htad orbtrain- 
ed a dlvorce could not thereafter be requ~red to  pay alimony, nor did 
trhe divorce con~stitute a breach of t~he separatioa agreement the  parties 
had executed. I t  is elementary tha t  the hu~sban~d's legal duty to support 
111s w f e ,  unlike his contractual obligation, terminatets when the mar- 
riagc relationsh~p lias been termmated by a divovce a vznculo. It was to  
avoid t h s  very situnt,o~i tha t  the plaint~ff br~ought her action in Butler 
v. Butler, supra. Both Lentz an~d Butlcr mere dec~ded by a unanimous 
Court. 

The decision on the second Lentz appeal is an applicatioin od the law 
declared in Stanley v. Stanley, supra, that  the husband clannot be im- 
prisoned for a breach of his contractual obhgation. 

I n  BTOZL'~  v. Brown, supra, the wife sought a divorce a mensa and 
alimony not~vithstaniding the provision of a vahd sepiasation agree- 
ment mliiclh the husband had "fully perfamed." Of course d i e  could 
not, after her husband had perforined his par t  of the contract, olbtain 
an award of alimony. 

Here t~he husband has not only not performed; he ha~s, accoirding t o  
the allegation~s of the complaint, which are not denied by him, an- 
nounced tlhat he has no intention of performing. 

The conclusion reaolie~d in Turner 2). Turner, supra, is not in con- 
flict w ~ t h  Cmm v. Cmm, supra. The Cram oalse was referred to in the 
bnefs. 1\Ianifestly the Court did not intcnd to  o v e m l e  i t  without re- 
ferring thereto, but instead relied on Brown v. Brown, supra, and 
Lentz v. Lentz, supra. 

Davts v. Dnv's, supra, is a mere appl i~at io~n of the doctri~ne declared 
in the first Lentz case tha t  an absolute divolrce terminates trhe huls- 
band's legal duty to support. H e  cann~ot thereafter be held in contempt 
for nonsupport even though he has conkacted to provide support. 

Luther v. Luther, supra, merely holds the wife may not be punished 
for contempt when she refu~ses to abide by an agreement which is not 
q q - o v e d  as requireid by G.S. 52-12 and is void under the statute of 
frauds. The statement in tha t  case and in Spruill v. Kixon, supra, tha t  
a consent judgment is a contract bind~ng on the parties which caninot 
be vacated unlesls by emsent or for fraud or milstake is undoubtedly a 
correct stlatement of tthe law. It i~s not here challenged, but tha t  legal 
principle cain~nlolt be expanded so as  to require performance by one 
wlhen the ohher party declares he has no intention of complying with 
the coinldition precedent to his right to binid the other. 

It mmst not be forgotten t h a t  tihe public official who adjudged the 
contract not injurious to  tlhe wife hald before him an  instrument which 



N.C.] FALL TERM, 1963. 47 

divested her of the right to   support only after the husband had p a -  
formed his part  of the contract. 

When the wife, a s  here, ele~ct~s to seek alimony rather than damages 
for the breaoh of the contract, she ils only entitled to such an award 
as would be proper if no contilact had been signed. If there has been 

partla1 perfo~rmance, she must accmnt  for the net benefits, ~f any, 
wliich slie may have received. 

Reversed. 

HIGGINS, J., dissenting: The plaintiff attached the separation 
agreement to her coniplain~t and made i t  a part  of her alleged cause 
of action. The agreement was executed in accordance with the formall- 
ties requ~red by law. Among other things, i t  provided: 

"TYITSESSETH: WHEREAS, the parties hereto are husband 
anld wife, having been lawfully married on the 23i.d day of De- 
cember 195.2, but WHEREAS, by reason of irreco~ncilable differ- 
ences and disagreenients, the parties sepzrnted on the 20th day 
of January 1962, and have s'nlce said date lived continuously 
separate and apart  from each other and are presently hying sep- 
arate and apart  from each other; and TTHERE;ZS, the parties 
have agreed tha t  they  ill continue to l i~.e separate and apart  
from each other in the future, each being of the olpinion that i t  
will promote their happine~ss and welfare to 11r.e separate and 
apart  in the future"; 

The agreement required the defendant to convey to the plaiiiltiff the 
ho~me hcld by t11en-1 as a n  cstate by en~ireties, the deed to be, and pre- 
wumnbly was, delivered bimultaneously with the execution of the sepa- 
mtion agreement. All the perlsonalty belonging t o  the parties was 
given to  t~he plaintiff except one ~ncorrzplete se~t of dishes. one empty 
bookc~ase, o~ne rollawny bed, thc 1061 Chevrolct, and LLhis personal 
clolbhing and his purely personal belo~ngings." In  so far as the record 
disclosas he left the home n-ithout anything else of value except his 
ability to work. He agreed to pay to the plaintiff $100.00 each 
month for 18 mon(ths. A t  the time she in~stituted t,his suit  slie had been 
paid $800.00, an~d three of the remaining payments were then past due. 

Under the  facts alleged, the plaintiff was entitled to mainhain an 
action fo'r the recovery of $300.00 and interest for breach of contract 
and she would have been entitled to aimand her complaint after i t  n.as 
filed, alleging any additional payments tha t  were past due up to the 
time of the  trial. Failure to meet the payments doe~s not entitle tihe 
plaintiff to have bhe contract declared void. h breach of the c o n b a d  
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is came folr rascission only when the contract is indivifible and the 
lbreacli defeats it. Chzldress v. Trading Post, 247 N.C. 150, 100 S.E. 
2d 391. By  resailssion tlie whole tranisact~on mulst be avoided. A pasty 
may not relscind in par t  and affirm in part. "The nonperf orman~ce on one 
cside must go t o  tihe entire substrance of tihe contract and to the wlzole 
conszderntzon, so th~at  i t  may safely be inferred . . ., if the  act to be 
performed on tlie one side is not done, thelre i,s no consideration for the 
lstipulat~on on tghe other side." Jenkins v. Myers, 209 N.C. 312, 183 
S.E. 529; S e w  Orleans v .  R.R., 171 U.S. 334. Cancellation or rescission 
of a contract even when the contract is procured by frcaud (not even 
sluggelslted here) requires the  return of all conisideration. Kee v. Dzllzng- 
ham, 229 N.C. 262, 49 6.E. 2d 510. T l ~ e  plamtiff does not offer t o  re- 
turn anything. 

Asisu~ning all plaintiff's factual allegatio~n~s are true, she is entitled 
to maintain a clause of actio~n folr bbraach of contract. Instead, she sues 
for alimony and counsel feels. Her factual allegation~s show %hat in 80 
doing she attempts t o  assert a defective cause of action. Judge Joihn~ston 
was correct in so holding. 

Valid contlracts bet~veen husband and v i fe  executed while tihey are 
living in a state of separat:on are bjnding in the  same mlanner as 
other contracts. However, in so fa~r as the contract ils executory and 
relates t o  oibligations and dutie~s growing out of the  marriage, the re- 
isunlption of bhe marriage relatianship restores the rightis incident, 
thereto. Fzcchs v. Fz~chs, 260 K.C. 635; Hutchins v. Hutchins, 260 K.C. 
625. 

The defendamt's failure to  pay doe~s not add one cent to  tlhe amount 
lie is due under tilie contract. and as  the parties agreed so shall they 
be bound. I vote to affirm. 

BOBBITT, J .  joinis in this dissenting opinion. 

hIARGUERITE L. WILLJAMS V. JElROME 0. WILLIAUS. 

(Filed 17 January 1964.) 

1. Divorce and Alimony § 17; Husband and Wife 8 11- 
The court is without aubhority bo award the wife alimony and mmsel 

fees while a valid deed of separation between t h e  parties remains unim- 
peached. 

2. Same-- 
-4 nesumption of marital relations rescinds a prior deed of separation. 
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Divorce and  Alimony 3 18- 

Defendant in an aotion for divoirce from bed and board may not contend 
that the court is without power 60 award counsel fees and subsistence 
p c n d o ~ t e  lr te  until after the ~ a l i d i t y  of a prior deed of separation between 
the par'cies had been determined by a j u v ,  but the court may enter the 
order p w d e n t e  lz te  upon its finding that the deed of separation had been 
rescinded by a resumption of the maivital relations, although its finding in 
this respect is not binding on the trial on the merits. G.S. 50-15. 

Appeal a n d  E r r o r  § 35- 

Statements in the record disclosing th~at  the order appealed from was 
(lnly heard in regular course a re  controlling motwithsh~nding statements 
in appellant's brief to the contrary. 

Appeal and  E r r o r  § 22a- 

An assignment of error to the denial of a motion to strike portions of 
the complaint ru11st disclose the matter n7hich appellant sought to have 
stricken ~vithout a T-oyage of cliscorery through the record. 

L4ppeal and E r r o r  § 16- 

The granting of cotioruri  does not relieve movant of the necessity of 
preserving his esceptians and of perfecting hi3 appeal with regard to the 
assignments of error a s  required by the Rules of Pnactice in the Supreme 
Court. 

Divorce and Alimony 3 18- 

Under the 1961 amendment to G.S. 50-15 the lower count is no longer 
under tho necessity of setting forth its findings of fact in  detail in awvard- 
ing subsistence p e u d e u t e  l i t e  under G.S. 50-15, and when the eviclence is 
sutlieient to sustain a n  affirniative finding of all the predicate h o t s  i t  will 
be presumed on appeal that the court found the facts entitling the wife to 
subsistence, and that it  appeared to the court tha t  the wife lacked suffi- 
cient meaus on which to subside during the pendency of the suit. 

Divorce a n d  Alimony 5 23; Husband a n d  Wife 8 11- 
A separation agreement does not deprive the courlt of i ts  authority to 

enter an order requiring the husband to make specific m o n t h l ~  payments 
for the sul>port of the minor children of the marriage, and the amounts 
agreed upon in the deed of separation for the suppoflt of the children is 
merely e~icience for the count to consider with other evidence in deter- 
nlining a reasonable amaunt for bheir support. 

Paren t  a n d  Child § 6-- 

The primary obligation for the support of a minor child rests upon the 
father, and such duty does not end with tlhe furnishing of mere necessities 
if the father is able to afford molre, and in addition to the actual needs of 
the child the fa)ther has a legal duty to give the child those adranbages 
which a re  reasonable. considering h~is fimneial condition and position in 
society. 
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10. Divorce and Alimony § 23- 
The amount to be allowed by the court for the support of the minor 

children of a marriage rests in the court's sound discretion upon consid- 
eration of bhe needs of the children in the light of the ~pec ia l  circum- 
stances of the parties, their dtation in life, their sltandard of living and 
the advantages to which they had become nccuston~ecl. 

ON writ of certio~ari ,  h a t e d  as an appeal by defendant to review 
the order of ,IIcLnugl~lzn, J., signed July 20, 1963 in chambers in an 
actlon pending in IRCDELL. 

The plaintiff, n-ife, inisitituted this action to obtain a divorce from 
bed and board. She aslied for both temporary and permanent alimony, 
counisel fees, the custody of the two minor children of bhe marriage, 
and an allowance for their support. In the compl~aint and the two 
amendmentis thereto, she alleged tha t  she and the defendant separated 
on .2ugust 8, 1961, resumed marital relatioinrs on July 15, 1962 and 
(separated again on August 12, 1962, on which date the defendant 
wrongfully abandoned her and since whioh he has willfully refused to 
provide her and tihe oliildren with adequate support. She further alleg- 
ed tha t  each separation was preceded by coniduct (detailed in some 
paragraphs and pungently characterized in others) which rendered her 
life burdensome and her condition inkole~able. 

The defendant filed a motion to strike numerous poirtionls of the 
originla1 conzplaint and each amendment in itqs entirety. H e  lia~s a s  yet 
filed no answer to the complaint but, prior to  the  hearing on plainhiff's 
applioa~tioln for temporary alimony and coun~sel fees, he filed a "Plea 
in Bar" in which he set up a deed of separation, duly executed and ac- 
linmvledged by the parties on June 8, 1962, as a complete bar to plain- 
tiff's claim for (support and counisel fees. -4 copy of the deed of sepa- 
ration wais attaohed tfo the plea. It recited that in con~sidelration of ten 
thousand dollars, plus "certain tangible personal property" which she 
had removed from their home, plaint~ff rele~a~sed defendtant from his 
obligation t o  support her and conveyed to him all her interest in their 
join6 propevty. The parties agreed hherein tha t  plaintiff rsrliould have the 
custody oif the  two ohildren of the marrlage subject to ceirtiain viisitation 
rightrs in the defenidant and tha t  he would pay plaintiff two hunldred 
dollam a momhh to con~pen~eate her for the living expenses of each 
child while in her custody. 

Plainitiff replied tjo the plea in bar, allegin~g thlat after the execution 
of the deed of sepasaitiorn the pasdies became reconciled anid lived to- 
gehher aa man and wife from July 15, 1962 until August 12, 1962 when 
the ~defendlmt, witliolut justification, ajbandmed her and the minor 
clhildsen. 
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On July 20, 1963 Judge RlcLaughlin heard plaintiff's motion for 
tempoillag allmony and counsel feels. I l ls  Honor found the factrs in ac- 
cordance with tthe plainltiff's cvidmce and con ten t~on~.  It  would serve 
no useful purpose to recapitulate the evldence ~ v h l c l ~  coverls 130 pages 
of the record. It recounhs in opprssslve dctail a sad and traglc 
~vhic~21, ~f true, fully justified the judge's finldlngs. Only the evldencc: 
pertinent to this decwon will be referred to In the opinlon. On the 
lhealring the judge considered and denled clufendant's motion to stnke, 
lhis appeal fl om the clerk's order allowing the amendmen!ts to the corn- 
pbailnt, and tlie plea in bar. He awarded the custoldy olf the two chil- 
dren to the plaintiff, and denied tihe defendlant any contact nhatever 
mtll them. Pendmg tihe further ordcr~s of the court, he dlrected bhe de- 
fendant to pay the plamtiff $1,300.00 a mont1h-$500.00 for her support 
and $300.00 for tlle support of each cl~ild. From t~lils order the defen- 
dant appealed, assigning nine errors. 

Deal, IIutchins & 3I1710r by Fred S .  Hutchins and Edwin T. Pullen; 
Chamblee & Sclsh b y  111. L. 11-ash for plaintzff appellee. 

TT7zll~anss, TVzlleford CQ Soger; E. 7'. Kost, Jr.;  arid IF'. l?. B a t t l ~ y  for 
defendant appellant. 

S H ~ R P ,  J .  Defendant's ass;gnn~enta of error 1, 4, 5, and 8 relate, 
in substance, to his Honor's ruling tha t  the deed of scparntion dld nut, 
con-tltute n vahd plea In bar. ;i wife 5110, in :t  did deed of sepnm- 
tion, has reloascd her husband from 111s oh1ignt:on to support 1s remlt- 
ted t o  lier rights under the agreement. As long the deed of separation 
stands unmlpenclicd, the court 1s w~trhout power to avard lier allinony 
and counsel fees. K ~ g c r  v. Kigcr, 238 S C. 126, 129 S.E. 2d 233; l3mc.n 
v. Erozcn. 20,; S.C .  64, 169 S.E. 818. -4 resul:iption of imrital  relations 
by the palties, !:owerer, ~ 1 1 1  annul and re~sclnd tlle deed of separation. 
Turner v. Turner, 242 N.C. 333, $9 S.E. 2d 213; Reynolds v. Reynolds, 
210 N C. 534, 187 P.E. 7GR. Tlie defendant rccognlzels this rule of law 
but  he contend. that  sinice lie had denled any resumption of marltal 
relations with tlie plaintiff, the court was n ltliout authority to a~vasd 
her allrnony pendente lzte u n t ~ l  that  Issue had been determined by a 
jury. SThen the judge declined to delay the hearing on this grounid, de- 
fenidant attempted to delay ~t by noting an immediate appeal to the 
Supreiiie Court. Hswever, the judge proceeded to hear trhe entire mnt- 
iter, including tlhe parties' evidence pertaining to the plea in bar. After 
dmng so he found the facts againlst the defendant. 

The defendant's contention with reference to the hsaring of his plea 
cannot be smtamed. It was decided adversely to  him in O l d h a m  zl. 
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Old11a772, 225 K.C. 476, 35 S.E. 2d 332, and Taylor v. Taylor, 197 N.C. 
197, 145 S.E. 171. I n  each of these cases (aatioin~s for alimony without 
divorce) the defendlant contended that  a deed of separation between 
tihe paslties must first be declared invalid befolre the judge could a w a d  
ialinlony pendente lzte. I11 each case the court overruled this conten- 
tion. I n  Oldhan~, Denny, J. (now C.J.)  said, "We know of no defenlse 
trhat liinits the power of a trial court to award subsiste~n~ce pendente lzte 
under G.S. 50-16, except the defense specified In the lstatute (adultery) 
. . . . Therefore, in a n  action for alimony without divolrce the valldity 
ar  rea~soill~ableness of a saparation agreement need not be deterimned 
before tlhe court can award tcmpo~ary  allowanlces. The statute express- 
ly provides that  such allowances may be made 'pending the trial and 
final decterminntion of the  issuas involved in such action1." 

Oldham and Taylor, altl~ough decided under G.S. 50-16, are equally 
applicable to a motion for te inpora~y alimony under G.S. 30-15 pend- 
ing the trial of an action for divo~ce floin beld and board. "The grant- 
ing of alinlony pendente lzte is given by statute for the very purpolse 
tha t  bhe wife have immediate suppojrt and be able to maintain her 
action. I t  is a nlattes of urgency." 2 Lee, hTortrh Carlolina Family Law 
$ 138. 

The defenidant was noit entitled either to have his plea in bas de- 
termined by a jury or to have this court review trhe j u d g e '  ruling on 
.the plea in balr befolre the judge could award plamtiff temporary ali- 
mony. Cf. I7eazey v. Durham, 231 N.C. 354, 57 S.E. 2d 375. The  find- 
ing of fact by tlhe judge bhat the parties had resumed marital rellatiom 
sftelr tihe execution of the deed oif separation is noit binding on them 
upon a trial on the merits, and is no~t competent in evidence tjhereon. 
Hall  v. Hall, 250 N.C. 275, 108 S.E. 2d 487. Assignments of error 1, 
4, 3 and 8 are not sustained. 

I n  the  record, defendant's exception So.  2 appeans as follows: 

"To the ruling of the  Court overruling the defendant's o~bjection 
and exception to trhe Ordcrls of the Clerk of the Superior Court al- 
l o ~ ~ i n g  amen~dinent to the pleadings by the plaintiff, the defen- 
dant excepts." 

However, in the  grouping of t(he assignments of erros, a~ssignment No. 
2 appealrrs as follows: 

"2. T o  the ruling of the Court ovwruli~ng the defendant's cnb- 
jecltion and exception to the o~dens  of hhe Clerk of Superior Court 
allowing amendmentis to  the pleadings by the plaintiff, without 
notice or hearing thereon. (Italic~s ours). 
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EXCEPTION Xo. 2 (R .  pp. 13-44). 
(Petition for Writ olf Certiorari filed as to this ruling.)" 

The record fall> to su-t,lin the statement tha t  the ruling complained 
of n-as "wltliout notlce or hearmg tlie~eon." The order appealed froin 
recites t h t  tlils matter n ns "lieart1 upon all the iiiotlo~i~s filed herein as  
a p p e ~ r ~  of record aiid all appeal. from the Clerk of Superior Court as  
appe,illb of recold a n J  upo~n the plea In bar. . . ." dtatcrnents 111 the 
appeilant's brlef to the contrary canntot be considered or ncccptecl. The 
ailon ance of tlie l~iot~ion to amend t~he con~plalnt Tms in tlie sound dis- 
cretlon of the court and no nhuse appears. 

Alsslgnnient of eri70r S o .  3 is to "the r d m g  of the Court in denying 
the defendnntk motions to ~ t i ~ k e .  . . .' 'I'!ic oni:won ind~cated is  den- 
tical wltli tlie ltallc~s In a~signnient Ko 2 above Plalntlff's complaint 
find tllie ainendni~nt~b thereto con-t~tutc. fourteen pages of the printed 
record. Defendant's nlotlon to strlhe portions of tlie conipiaint relate~s 
rto words, plirnse>, n-hole parwgrapli., aii~d part~s of pal-agraphs. No- 
vhere  in the relcord are these segregated nor are they delmeated in tlie 
coiiiplaint ~tsel f .  Xsl>lgnnient of error S o  3 is equivalent to an assign- 
ment relating to a motion to s~tuke nl~lcl i  the court cliaracterized as 
"broadside" in H a m s  zl. Lzght Co., 243 N.C. 438, 90 S.E. 2d 69-1. It 
n-as to revlew the ruling of the trial judge 111 denying defendant's 
motion t o  .tnlie in ltls en~tircty that  rhi\ court allo~vcd certlorcrn there- 
by grantlng delfencliant the riglit to an immediate appeal from trhe 
ocrder of Judge ?\IcLaugl~lin. Hen-ever, i~n perfecting thilb appeal, so far 
as  i t  pcrtalnis to  the rullng on the n ~ o t ~ ~ o n  to strike, the defend~ant has 
totally dl>rega~rded Rule3 19(3) aii~d 21 of tlie Rule~s of Practice of the 
8 u p r m e  Court svhicli apply to all appeal15 wlietrher they conic to this 
Coult by ~ v n t  or in regular order. Products Corporation v. Chestnutt ,  
252 S.C. 269, 113 S.E. 2d 587. See AITickols 2'. NcFarland,  249 K.C. 123, 
105 S.E. 2d 294. I n  order to  review his Ho~nor's ruling on the motion 
t o  strlke i t  ~vould be nece\;ary for this Court to perform a mapping 
~pcra t~ ion  bofoie undertaking a "voyL3ge of discovery" through the 
record. TYe ~ ~ 1 1 1  do neitller. Prntt  z'. Bzshop, 257 X.C. 486. 126 S.E 2d 
597. Howeveir, we assume tha t  the motlon to  strike was not made be- 
cause defendant apprehended any prejudice from tlie challenged al- 
legatlonis in any hearing before the judge. 

Assignment of emor S o .  7 is to "tilie failure of the Court t o  find 
facts to trhe effect tha t  the plaintiff ha~s not sufficient inems wherein to 
isubsist during tlie prasecut~~oln of the w i t  as the basis for the award 
of alimony pendente llts unlder G.S. 50-15." It ils not necessary to de- 
cide n-hetrlier this assignment challenges the award to the wife because 
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assignmenit of error KO. 9 to the entry of the order allo~wing plaintiff 
itenlpora~ry allmony rsllsels the que~dion whether trhe facts found are 
isuficient to  support the order. Clark v. Frezght Carriers, 247 N.C. 705, 
102 S.E. 2d 252; 1 Strong, K ,  C. Index, Appeal & Error 5 21. 

The judge found these f&s: On Augu~st 12, 1962 the defendant 
"willfully and wrongfully abandoned and deserted tlie plaintiff and 
has willfully failed and refu~seld to provide adequate support for plain- 
tiff and the clddren In keeping ~ i t h  h ~ s  financ~al ability and istation in 
life and before, a t  anld since said time ha~s offered !such indignities to 
the  penson of the plainitiff aw to  make her condltio~n intolerable and her 
life misemble ars set out in detail in her complaint and ame~ndments 
.theseto anld in her olther affidavits filed herein, and the Court further 
finds as a fact and conclusion of law ttlhat the resumption of trhe marital 
relatio~n~shlp on July 13, 1962 volds (tthe) deed of separation executed 
pnor  tihereto on June 8, 19G2." H e  further found that  plaintiff 11s ~vi th-  
out the necelsisary funds r i t h  n-h~ch to prosecute her action. 

Prior to 1961 when the statute 1va.j amended, for a w f e  to obtain 
temporary alimony under G . S .  30-15. the requlrement of the statute 
wals that  blhe set forth in her complaint facts n-hich would entitle her 
Ito the relief demanded, which facts "shall be found by  the judge to be 
true. . . ." Thm Court co~l~sistenitly held that  when an award of tempo- 
rary alimony wa~s made under G.S. 50-13 the sta~tute requmd the judge 
to  find tlie essential and issuable facts and set them out In detall so 
tihat, upon appeal, the court could determine from the facts whether 
the  judge's conclu~ion tha t  the wife had a right to alimony x-as legally 
correct. Easeleg v. Easclcy, 173 Y.C. 330, 92 S E. 353; Moody v. 
ilIoody, 118 K.C. 926,23 8.E. 933; Grzfifh v. Grzfith, 89 N.C. 113. The 
court frequently pointed out the d~ffermce b e t w e n  G.S. 50-15 and G.S. 
50-16 wlilch contains no requirenlent that  tihe judge make specific find- 
ings witih refclrence to  the facts upon which lie bases his order for 
tempornlry aliinony except when the a d u l t e ~ y  of the wife is pleaded in 
bar. Cauclle v. Caudle, 206 S.C. 4e-4 174 S.E. 304; JIcManus v. JIc- 
Manus,  191 N.C. 740, 133 S.E. 9 ;  Prlct, 2'. Pr~ce ,  188 N.C. 640, 123 S.E. 
264. 

As amended by Chapter 80 of the Session Laws of 1961, G.S. 50-15 
now provides tihat i t  s~hall be llan-ful for the judge to order the husband 
t o  pay alimony if the factis set forth in her complaint "shall probably 
entztle her to the relief denzanded." Appare~ntly, the purpolse of this 
lanlen~dment was to ellminiate the diistmction batween G.S. 50-15 and 
G.S. 50-16 insofar as  finding the facts with reference to the truth of 
the allegaticm~s of the complaint is concerned. It removed from G.S. 
50-15 the requirement that the judge make speclfic findings tha t  the 
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factls set forth in the colnplalnt are true and entltle plaintiff to the  
ultlrnate relief dcinanded therein as  a colndlt~on preceden~t to a~n award 
pendente Lzte. It 1s noted, llonever, tha t  the amendment does not dls- 
penise w ~ t h  the requlrcn~(~nt  tha t  the judge hear tlie evidence of Loth 
pa.rtle~s and dcterlnme in 111s sound iegd discretion whether lnovant is 
entitled to the rellef ao~glit .  Parker V .  Parker, post, 176. 

The 1961 aniendment dld not materially change the wording of G.S. 
50-13 n-ltlh reference to the n-ife's need for temporary a lmony as a re- 
qu~rement for an a ~ ~ a r d .  After she has satisfied the judge of her right 
to  a lmony under the first portlon of the statute, :t fornm-ly provided 
tha t  ~f "lt appems to the judge of such court, either In or out of term, 
by the affidavit of the  complain:mt, or other l,loof, tha t  she has not 
suficienrt niennls wllereon to suhs~s t  cl~uing the prolsecutlon of the suit, 
and to defllay the necesary and pi oper expenses thereof, the judge may 
order the  husband to pay her such allnlony durlng the pendency of 
tihe suit as appears to 111111 just and proper. . . ." (Italics ours). The 
only change ~ ~ h i c h  tlie 1961 ainendnient made in tha t  polrtlon of the 
statute quoted above ~ v a s  to substitute for the ~ td lc ized  words the fol- 
loi~~i11g: "lt shall be lawful for tlie judge to. . . ." Thus, there is, and 
has been, no requlrenlent In G.S. 30-15 tha t  the judge slllall find specific 
facts wit11 reference to the wfe ' s  finanr.la1 condition. 

When the judge, after hearing the evidence upon a motlon for 
ltenlpolary alllnony in an action inlstituted under G.S. 50-16, either 
makes an award of alilnony or declines to nlake one, i t  is prasunled 
tha t  he found the facts from the evidence presented to him according 
ito 111s convlctlons about the matter and tha t  he resolved the crucial 
iissues in favor of the party who prevailed on the rnotlon. Deal v. Deal, 
259 N.C. 489, 131 S.E. 2d 24; Byerly v. Eyerly, 194 X.C. 532, 140 
S.E. 138. Tlns presumption now applies in all respects to an award 
under G.S. 20-13. 

K h e n  the trial judge allows alimony under this section, and tihere 
ils evidence sufficient to su2tam his action, it i~s prasun~ed (1) that  he 
found the facts and resolved them in t\lie wife's favor and (2)  that  i t  
appeared to him that the wife lacked sufficient means on which to sub- 
mst durlng hhe pendency of the suit. The evldence in t l m  case is suffic- 
ient to sustaln his Honor's order. 

Sevelrtheless, as the court halq from time to time emphalsized, Price 
v. Price, supra, Hallornay V .  IIollow~'ay, "-4 S .C .  662, 200 S.E. 436, 
where the facts are in dispute, the better practlce is for the judge to 
make qpecific findings on all material paints. Ordinarily the attorney 
foir the prevailing party prepares the judgment. As this ca~se demon- 
strates, good technique would require that he incorporate findings as to all 
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trhe materiad facts upon whiah trhe judgment is based. Facts found by 
the jud~ge are b~ndinig upon thils court if they are suppol-ted by any 
competent evidence not~vithstanding the fact tha t  the appellant has 
offered evidence to the contrary. Mercer v. Mercer, 253 N.C. 164, 116 
S.E. 2d 443; Bmggs v. Brzggs, 234 N.C. 450, 67 S.E. 2d 349. Assign- 
ments of ermr 7 and 9 are overruled. 

Asslgnmenh of errolr KO. 6 presen~t:, t~hiis question: I s  the award of 
$500.00 a nzonith for the ~suppo~rt of each child excessive as a matter 
of law under the evidence antd findings of this case? The evidence of 
the plalntlff tends to 8110~  that prlor to t l ie~r  separation the partim 
liad enjoyed A very high standard of l~ving, one in keep~ng witih de- 
fendank's Income. They belonged to  the Country Club. I n  addition to  
a home on Country Club Drlve in Concord, the defendanlt owned a 
farm. The  children \vere brouglit up to love horses, to rlde and to show 
them. The defendanlt is, by profesrs~~on, a pathologist. H e  recelves a 
percentage otf the net operating inlcome from the Cabarrus Rlernorial 
Hospital. The judge found tillat he has a grolas annual Income of a t  
least $76,120.33. The plamtiff nlaintained bhat his annual net income 
is in exceets of $40,000.00. I n  an  affidavit offered a t  evidence a t  the 
hearing, defendant averred that  in 1962 he had an "expendable income" 
after taxes of $30.385.65. I n  1961 he declared ~t to be $38,3G9.70. 

By  affidavit, the plaint~ff asserted that  in ordelr to  live in the manner 
to  which she and the two children, now aged fifteen and ten respec- 
tively, liad become accustomed before tlie separation, she must re- 
ceive a t  least $1,500.00 a month. Helr itemlzat~on of expenses corrobo- 
rated tihls figure. The judge fomd the factls to be as set forth in 
plaint~ff'ls affidar~t and olrdered tlhe defendant to pay this amount. 
Inter a l m  the rent on tlie home the plaintiff and the two children oc- 
cupy is $200 00 a month; one of the children is being treated by an  
orthodontist; and they stdl have thew two hoi~ses-a luxury or ad- 
vanbnge which their father had initiated. 

The primary obligation for suppoirt of a minor child relsts upon tlie 
fatiher. Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Lee v. 
Cojjield, 243 N.C. 570, 96 S.E. 2d 726. TT'hile a husband and wife can 
biind themselvels by a separation agrwment "they cannot trhus mith- 
draw chilldren of the marriage from the protective custody of the 
osurt," Fuchs v. Fuchs, 260 K.C. 635, S.E. 2d ; Story v. Story, 
221 K.C. 114, 19 S.E. 2d 136, or deprive a m n o r  child of support in ac- 
cordalnlce mith the standards asltablished by lam. The concenlsus of the 
myriaid decisions on the subject is tha t  the measure of the father's 
obligation is the obild's needs in relation to  the father's station in life, 
hi~s pecuniary resources, and his earning a b ~ l i t y  honestly exercised. 
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Coggins v. Coggins, 260 N.C. 765,133 S.E. 2d 700; Bishop v. Bishop, 245 
N.C. 573, 96 S.E. 2d 721; De Brauwere v. De Brauwere, 203 N.Y. 460, 96 
N.E. 722, 38 L.R.A. (N.S.) 508; 39 Am. Jur., Parent and Child § 36; 67 
C.J.S., Parent and Chzld § 15. The following statement from 3 Lee, North 
Casolina Family Law § 229 i~s pertinent: 

". . . . It is frequently said that  tihe parent must supply his 
minor children w t h  necessaries, but the word 'neceissariesl is a 
re la t~ve and elastic telm. Necessaries are not liilnite~d to thase 
things ~ ~ h i c h  are absolutely ne1cetssal-y t o  sustrain life, but extend 
to articlas which are suitable in vie~v of the rank, po~sltion, fortune, 
enrnlng capacity and mode of living of the parent. Articles tha t  
mlglit be a luxury to one person may Yery well be a necessary to 
another. The custonls and faslnons of the time as to  asticlets in 
general use niay be a factor to be con~sidered. Many articles which 
a t  one time R ere colnunonly ~egasded as luxuries for the few have 
a t  a later time become reasonable necessaries for the many. The 
standlard of living has been constantly mprovinlg. The law re- 
quirers tthe parent t o  do no more tihail the be~st he can do to support 
his child in the manacs suitable to his station and c~rcumstancea." 

Khatever may have been bhe ivle a t  conmon law, a father's duty of 
support today does not end ~ ~ l t h  the furnishing of mere necessities ~f he 
ie able to afford more. I n  addition to the actual needs of the child, a 
father has a legnl duty to give hi~s chlldren tlio~se advantages which are 
realsonable considering h a  financial condition and his pos~tioln in so- 
ciety. 

I n  Heckt v. Hecht, 189 Pa. Super., 276, 283, 130 A. 2d 139, 1-13, 
Too~dside, J., observed : 

"Cliildren of wealtliy parents are entitled to tihe educational 
advantages of travel, private Icssollra in music, drama, s~viminmg, 
horseback riding, and other activities In ~~Pi ich  tJiey show intereat 
and a b ~ l ~ t y .  . . . It 1s po~sslble that a child ~ 1 t l i  nothing more 
than a house to .liclter hlm, a coat to keep hini ~ ~ a s m  and s&icient 
food to keep him llealtthy will be happier and more succeissful 
than a cll~ld n-110 has all the 'advan~tages,' but most parents stiive 
and sacrifice to give their clddren (ndvantages' which cojst money. 
. . . dlucli of the special ec?ucatic;n and t rC~ining ~ h i c h  ~ 1 1  be of 
value to people throughout 11fe muat be given the111 when they are 
young, or be forever lost to them." 

Whart amount is reasonable for a child's support i~s to be determined 
with reference to the special circumstances of the particular parties. 
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Things which might properly be deemed necessaries by the family of a 
man of large incame would not be so regarded in the family of a man 
wholse earnings were srnalll and who had not been aible to amumulate 
any savings. Coggins v. Coggins, supra. I n  determininig tha t  amount 
which is  reawnable, the trial judge has a wide dislcretion with which 
this court will not interfere in the a~beelnce of a manifest abulse. H a r m  
v. H a m s ,  258 X.C. 121, 128 S.E. 2d 123; Wnght v. Wright, 216 N.C. 
693, 6 S.E. 2d 555. 

It is never tlie purpolse of a support order to divide the father's 
s ~ e a l t h  or to  dmtribute his asitate. Furthermore, even though t,he father 
be a man od great wealth, an excelssive a\~-asd whic~h mould encourage 
extimvagant expenditures either by t11ie child or in hils behalf xould not 
be in his besit interest. 

As the court po~inted out in Libby v Amold, 161 X.Y.S. 2d 798, 803: 

" 'Xdd~tional advantages' do not justify providing luxuries or 
fantaetic notions of style adapted to a tempo of living not nolrmal 
for the stable, c~n~servative,  netural upbr~nging of a child accord- 
ing to the comfort, dignity and rna~nner in which the fatrher over 
trhe years ha~s bcen accuetome~d to live. 'Additional advantages' do 
not meian that  even where a father has unlimited means, extrav- 
agant denlands must be created for trhe child. The Court may, in 
itis dmsetion and judgment, on the facts adduced, after a~s  com- 
plete a d~lsclovure as  is reasonably and realistically availlable of 
the es~enti~al elements that  reved tjrue insight into the father's 
income, means and statlon in Me, evaluate and determine the fair 
measure of support to be ordered." 

There is nolthing in tlii~s record to indicate tha t  Judge AIcLauglilin did 
not evsluate and determine "the fair mealsure of support" when he fixed 
the allomances in this order. 

We have not overlooked tile fact tihat trhe ,?llo~~anices are more than 
double the amount vliicli tlie parties agreed upon in the deed of sepa- 
ration. Klien a wife petitions the judge to increa~se tlhe amounlt which 
the Court, itself h ~ s  previously fixed for tlie support of minor children, 
she asisumcls the burden of showing that  c~rcumstances have changed 
betweeln the time of the order and the time of t~he hearing upon the 
petition for the  increase. I n  such calse, die nmst shorn either tha t  the 
need of tlie children or the colst of their support has increased, or thlat 
the ability of the father to pay has increased i f  the amount originally 
fixed v a ~ s  inadequate because of the father's inability to pay more. 
However, prior to tlie entry of the order appelaled from in Ohi~s ca,se. 
the defendant's support payments for the children bad been made pur- 
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isua~nlt to  the telrnls of a deed of separation x~hich x a s  in no way blnrdlng 
an the count in~sofar als ~t applied to the  ahildren. Therefore, plaintiff's 
only burden m-a>s to show the amount reasonably required for tihe sup- 
polrt of the chlldren a t  trhe time of the haanng. The amoumt which the 
parties fixed on June 8, 1962 was merely evidence for the judge to con- 
sider, along wlCh all the other evidm~ce in t4he ca~se, in determining a 
reatsonable amount for support of the ohildren. 

I n  Fuchs v. Fuchs, supra, this C~ourt held that  In the absence o f  evi- 
dence to the contrary, there is a presumption tliiat the amount mutually 
agreed upon i~n a deed of separation iis just and rea~sona~ble and tha t  a 
judge 1s not warranted in o~dering an  increa~se in the a,bsence of any 
evidence of the need of such increa~se. Obviously an  award for chil- 
dren's support sllould never be b a w l  solely on the abillty of a wealthy 
father to pay. Such actlon would disregard both the rights of the 
father and the welfare of the children. Here, however, there is evidence 
tha t  the amount agreed upon In the deed of separation was madequate, 
con~sidesing the inlcame of tlhe defenldant, the mode of life t o  which he 
had accustomed the c~hilidren prior to  the separation, an~d the station in 
life of the plarties. I n  view of all the cilrcuinstances disclolsed by the 
evidence in thils oase we cannot say tha t  Judge 3IcLaughlln atbused his 
judlclal dislcretion in fixmg the amount he dld for the  support of the 
defendant's c~h~ldren. T l i e ~ e  is no contention that the allowance for the 
pilaintiff herself is excessive. Assignment of error KO. 6 is overruled. 

The olrder of the court below is 
A4ffirn~ed. 

LAURA TAkYLOR H O X E P C U T T ,  By H E R  X E S T  FRIEXD, A. A. H O N E P C U T T ,  
PIAISTIEF v. JERRY WAYNE STRUBE AKD R A L P H  NElIL S T R U B E ,  
DEFEXDSNTS. 

A X D  

A. A. H O X E T C U T T ,  PIAIKTIFF v. J E R R Y  WAYNE STRUBE AKD R A L P H  
NEIL STRUBE, DEFEKDBSTS. 

(Filed 17  January 19M.) 

1. Autoiiiobiles 5 38- 
Evidence disclosing thn t  the atthention of the witness was attracted to a 

car with a lioud muffler n hieh passed her home a quarter of a mile from 
the scene of the collision, that no other car with a loud muffler passed her 
home thnt morning, alld thnt the collision occurred shortly thereafter, with 
er-idence tending to identif~ the car she saw with that driren by defen- 
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dant, is Reld to render competent her testimony from her observation of 
the car  a s  40 its speed. 

2. Automobiles 9 41b-- Evidence of excessive speed constituting prox- 
imate  m u s e  of injury held suiffcient to t a k e  t h e  issue to t h e  jury. 

The accident in suit occurred immediately no~rth of a one-way bridge on 
a two-lane highway, betveen a oar driven south by plaintiff and a oar 
driven north b ~ -  defendant. Opinioin testiimony a s  to the speed of defen- 
dant's car immediately prior to the collision together with testimony as 
to the physical facts a t  the scene immedia/tely af ter  the collision, held 
sufficient to show that  defendant mas operating his car a t  a n  excemive 
and unlan7ful speed and that  notwithstanding he saw, or by the exercise 
of due care should have seen, plaintiff's car in motion or standing on the 
uortli slide of the bridge, defendant did not bring his ca r  under control but 
continued across the bridge a t  such unla~vful speed until the moment of 
collision, and that sneh negligence I ~ S  a proximate cause of the coLLision. 

3. Negligence S 21- 
Tlie burden is upon defendant t o  prove contributory negligence. 

4. Automobiles § 41- 

Where the physical facts a t  the scene of the collision permit inferences 
that inmediately  before bbe impact plaintiff's car  was on its right side of 
the higlinay and also tlimt i ~ t  mas to the lefit of its canter of the highway, 
tllere being no eyewitness to  the collision, the pasiition of p l a i n t s ' s  oar 
imnledintely prior to the collision rests in mere surmise, and the evidence 
is illsufficient to be submibted lto the jury on the contention that  plaintiff 
was guilty of contributory negligence in failing to keep her car  on the 
right side of  tlie highwar, and therefore any error in tlie court's instruc- 
ition upon the issue of contributory i~egligence is 11arinle;ss upon defen- 
claat's allpeal. 

APPEAL by defcndantls from Olwe ,  E m e r g e n c y  J u d g e ,  February 1963 
C i v ~ l  Ses~smil of CABARRCS. 

Tlie~se civil act~ons,  consolidsted for trial, gro~w out of a calli~sion 
trhat occurlred Septcnzber 6, 1960, about 11:00 a m . ,  between a 1950 
Chevrollet (Honeycutt car) and a 1956 Ford (Strube car) .  The Iloney- 
cut t  car TTLE owned by A. A. Honeycutt and m s  being operated by 
his wife, Laura Tayloi Honeycutt. The Strube car was owned by Ralph 
(Kell) Strube and Tvas being operated by his ininor son, Jerry (?17ayne) 
Btrube. 

The pleadings establisli the following facts: The collision occurred 
in Cabarrus County, Kortlh Carolina, on a paved two-lane liig~hway 
known as Roberta 11111 Hoad, which extends between the Roberta Mill 
conmlunity (Roberta) and Conlcord. This highway, art the place where 
the coilli~s~ion occurred, runs generally north-south. The Holneycutt car 
\vas proceed~ng in a southerly dlreiction approaching (from the direc- 
blon of Concord) the bridge (approxinmtely sixteen feet wide) acrocsls 
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Meadow Branoh. The Strube car, proceeding in a northerly direction 
toward Concord, crossed the Meadow Brainoh bridge and collided ~ i h h  
the Honeycutt car a t  a point north of the bridge. At  eacih en~d of tlie 
)bridge, and some distance therefrom, the  State of Nortrh Carolina had 
erected a sibm bearmg the legend, "One Lane Bndge"; and one of these 
signs n a s  vi~slble to drwers approaching the bl-ldge f17om e x h  dlrec- 
Ition. I n  approachmg tlie budge from the south, '(there 11s a curve to the 
rlght 2nd then a don-ngrade for several hundred feet . . . before reach- 
ing bhe bridge." 

Mrs. Honeycutt's action 1s to  recover damages for serious and 
permanent injuries silie sustained as a result of bard coll~sion. Her hus- 
band'3 actlon 1s to recover (1) damages for alleged decttruction of the 
Honeycutt car and (2) for amounts he paid or 1s o~bllgated to pay for 
expenses ihoispitsl, inedical, nursing, drugs, speicial equ~pnient) neces- 
isarliy Incurred by 111111 in connection with the care and treatment of his 
wlfe. 

The conlplaintis contain identical allegations as to the alleged action- 
able negl~genlce of defendants. Each p1:tintlff allebed tlie coll~sion and 
re~sulting 1njur:es and damageis were proximately caused by the negli- 
gence of defendanhs ~n that Jerry btrube, in approac~hlng and crolsaing 
tlie bridge and in collidnig nit11 the Honeycutt car, operated the 
Stiube car (1) a t  excessive and unlaniul .peed; (2 )  fallec! to keep a 
proper lookout; ( 3 )  faded to  keep 211s car uli~!er proper control; (4) 
failed to drive on his rlglit half of the h ig l~~vay;  and ( 3 )  In gcneral, 
under cx~sting conditlonc., operated 111s car 111 a reclrless and hcedless 
inanner. 

I n  each action. Jeiry Strube, by his guardian a d  l l t e m .  PLalph ;".tmhe, 
and Ralph dtrubc, iadir-,dual!y, filed jolnt answers. They denied all 
allegatioi~s na to  the alleged act~onaljlc negligence of Jerrjr strube Con- 
dltlon:llly, trhey pleaded contrllvutory negligeacc, a!leqlng a~b a 11n.l~ 
for S U C ~  p l ~ n  that  t!ie col1izl011 w:,s plo\i~uztc!y cnu-ccl Ly the negli- 
gence of iSIiq. Honeycutt ~n t l ~ t  (1) bile failed to drlve her ccr on her 
nght  half of the l~lgl l iv~y,  (2 )  f:ded to keep a plopel loohout and ( : 3 )  
failed to l<cep Ler e x  under pro1)c.r control. 

Couaterclams alleged by defcndniitb are not non7 involved. .I scttle- 
merit trheieof was made, vlthout the coiiacnt or a p p r o ~ a l  of plaintiffs, 
by z1nd betn een plaintiff's liability miwancc c;lrrier and defc.llrlnnts 
"without prejudice to  tlie rights of tlit. plzint~ffs to proceed n it11 the 
prosecution of their lespective cause1 of action again-t the dafentinnta 
to  final adjudication." 

Tllie cases came on for trlal on icsues relating solely to plaintiffs' 
causes of actlon. 
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It was admitted tihiat Ralph Sltrube ils lialble for damages caused by 
the actionable negligence, if any, of Jerry Strube. 

The o~nly evidence was that  offered by plaintiffs. Pertinent portions 
trhereolf wlll be  set forth in the  opinion. 

The issues submitted and the juiy's answers are as follows: "1. Was 
Ithe plaintiff, Laura Taylar Honeycutt, injured by the negligence of 
the defendants as alleged in the complaint? ANSWER: Yes. 2. If so, 
did tihe plaintiff by her own negligence colntribute to her injuries as 
alleged in the a n s ~ ~ e r ?  AKSTJ7ER: No. 3. What amount, if any, is 
tihe plaintiff, Laura Taylo~r Honeycutt,, entitled t o  recover of the de- 
fendants on account of said injuries? ANSWER: 825,000.00. 4. What 
amount, if any, is the plaintiff, A. A. Honeycutt, entitled to reooverr of 
the defendants a.  For property damage? AXSWER: $260.00. b. For 
medical expe~n(ses? AKSV'ER: $9,000.00." 

4 (con~solideted) judgment for plaintiffs, In accord ~ v i t ~ h  the verdict, 
was entered. Defenidan~ts excepted and appealed. 

Craighi l l ,  R e n d l e m a n  & C l a r k s o n ;  Hartsel l ,  Har t se l l  & JIilLs a n d  
John K .  Ingle for plaint i f f  appellees.  

W i l l i a m s ,  Wi l l e ford  & Boger  for d e f e n d a n t  appel lants .  

BOBBITT, J. The occupants of the Honeycutt car were Mrs. Honey- 
cutt antd a little boy (aged fifteen nmn~ths) whom 1s111e wa~s keeping. 
since the collijsion, as  a result of the  brain injury she received, Mrs. 
Honeycutt ha~s been and is now unconscious, un~able in any re3pect to 
take case of herself. Sllie is fed artificially. .Irtificial means are re- 
quise~d for the functioning of her kidneys and bolwel~s. Constant nursing 
has been and is required. I n  the opinion of the physician who has 
treated her f m n  the day she was injured, "the progno~sis i3 completely 
hopeless as far aa ever recovering any con~sciousness or ever becoming 
aware off her surroundings. . . . )she hais complete, total disability as a 
result of the wounds which I saJv that she had on the G t l i  day of Sep- 
tember, 1960." 

The foregoing explains (1) why Nrs .  Honeycutt was not and 
could noft be a witne~ss and (2  r ~ v h y  tallis action is being pro~secuted in 
her behalf by a next friend. I t  is noted tha t  defen~danits do not assign 
error in respect of the a m o u n t  of danzaqes awarded in either cnsc. 

Defendants rislsign as erro~r (1) the denial of t'heir motion~s for judg- 
m e n k  of involuntary nonlsuit, (2)  the adinission of certain testimony 
as to  the speed of the Strube car, and 13) the failure of the court to 
apply tl!le lam* to the facts in the inl-tructions giwn the jury ~ i t h  
reference to t'he contributory negligence islsue. 
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No penson who saw tihe collision testified. The evidence in~dicates 
these was no eye witness other t4han the  occupant,^ of the two cars. 

There was evidence tendlng t o  show the following: 
The Reverend Howard Taylor lives on tlie Roberta Mill Road ap- 

proxlnlately one mlle south of t,he l\Icadcm Branch hrldge. On Sep- 
tember 6, 1960, about 11:00 a.m., the Strube car, a 1936 dark blue 
Ford, headed toward Conlcord, appoached and passed the Tavlor 
home, attmcting attention by the nolse of ~ t s  "loud mufflers." 

111s. S a n c y  Easley llve~s on tlie Ro~berta, ;\Ill1 Road, "appioximately 
mlddleway~" betn-eea tlle lioine of the Reverend I ionard Taylor and 
the Aleadow Branch bridge. &Ins. Easlep's testnilony lncludea a skate- 
ment that  she hved "a llttle undel. a quartw of a niile from the Mea- 
don- Branch bridge." -Approla~cIiing the brldge from the south, M1.s 
Easley's lionle is on the left s:de of tbc road. Her attention lras at-  
tracted by the roar of tlle nmtor of "a '53 or '56 inodel dark blue 
Ford" n h c h ,  in her opmon,  approached and pazbcd her house a t  :t 

speed of "(il)round elglity m l e s  an hour." ;\ITS. Essley testified i t  
passed her llctusc ''nppros~rnatcly bet~rcen clu:?rtcr to elcrcn ond 
e ! e ~ m  o'clock" on tlie niornlng of Feptcmber G ,  1960. S o  other car 
w1t11i a loud miiffier pasacd her lioinc t11at morning. 

Alrs Racliel Cr~sco hves on the Roberta Mill Rolad "at least 300 
feet" outdl of l lendow Braiilch bridge, "on the left going towarcl~ Con- 
cord " -% "fen- ~econds" before tlie collibion, a c : ~ ,  headed to~rnrcl Con- 
cord, "n lilzzcd by" Mr.: Crisco's home, attractilng her attentlon by the  
loud and unn>u:il "noi~e" and "lacliet" ~t n a s  iliali~ng. "Rlght after" 
tile C R Y  pLi~2td,  1Irq. Cr1-ro lieard '.the cl n.11." Shc teat~ficd: "It bound- 
ed lllie it v::s just tearing ~t all to pieces." hlvs. C i l v o  n-eat to the 
road. From there she S R K  '"lie baby" standing "on t,lie edge of the 
b r id~e ."  >lie dld not go to the scene of the colllcion untll after an alu- 
bulnncc had taken A i l  3 IIcncycutt to the ho>plt:ii. 

Mr. and Airs. T~~illinin llny!or saw and Identified the Stixbe car 
wliilc stnilding in tLe front yaid of tlic Reverend Hova:d T'iylor. They 
had ctoprcd ~vlule on t(lieir m y  from Rolm tn to Concord and JTere 
gettmg into tlieir c x  nlien tlie Strube car pa=,d.  Rcz:unine their trll,, 
they arrived a t  tLe scene of colli-ion "almut t n o  mlnute~s" after the 
Strube car llwd p a w d  the Tq-lor  home. lIc~mrd11Ie. tlle coiilslol~ had 
occurred Ypon arrival at the scene, one Jerry Co~lirnne "n-a15 piclilng 
up tlie baby about middle way of tlle brldge." ,Jerry Cochr~nz  linn~lccl 
the baby to Nrs .  Taylor. 

I n  addltlon to the foreqoing. evldelnce (zet fort1h helov:) des~criptiv~ 
of the contour of t'ic liighrrnp sonth of the 1 I e a d o ~ r  Branch hrldge and 
of the consequences of t~he impact hears upon wlietlicr the Struhe car 
waa being operated a t  eucec>lve and unlawful speed. 
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It seenzs approprilate now t o  consider defeudantrs' assignment of 
w ~ o r  based on their exception to  the admission over their o~bjsction 
of $he opinio~n evidence of 3lr1s. Eesley als tio tihe speed of trhe " '55 or 
'56 model dark blue Ford," wit<h loud mufflers, that  palslsed her home 
headed toward Concord about 1 1 : O O  a.m. on Septenlbe~ 6, 1960. 

Defendanlts contend the opinion testimony of &Ins. Easley wats inad- 
rni~sslible on account of "remoteness, lack of oblservahion, failure of 
ildentity, and lack of foundation." 

"It  11s a genwal rule of law, adopted in this State, Ithat any penson af 
oiirdinary intelligence, who has had an opportunity for o~bservation, is 
competenlt to  testify als )to bhe rate of speed of a moving object, woh a6 
an autoinobile." Looknbzll v. Regan, 247 K.C. 199, 201, 100 S.E. 2d 
521, and cases cited; Hzcks v. Love, 201 X.C. 773, 161 S.E. 394. 

There wais plenary evidence trhat the dark blue Ford ('55 or '56), 
the subject of A h .  Easley's testmony, mas the Strube car. There wals 
ample foundation for her opinion in that,  her attention havmg been at- 
tr-acted by the roar of the nlotor, she obseirved the Strube car ars it 
approache~d, as i t  passed and as i t  moved on toward the Crilsco home 
and the A I e a d o ~ ~  Branch bridge. As to remoteness, we tlilnk the  evi- 
dence affordls sufficienit balsis for a finding tha t  there was no appsaci- 
able interval between the time the Strube clar passed from Mrs. Eas- 
ley's vlsion untd the collisio~n. The s~pproash of trhe Sttrube car a t -  
tracted the attention oaf X r s .  Crilsica in the  same manner i t  had a t -  
tracted Mr. Easley's attention and "(r) ight  after" it passed Mm. 
Cri,sco's llome tihe cras~h was heard. Too, when the Taylors arrived at 
the scene of co~llision, "about two minuteis" after tihey saly the Stlube 
car pass t~he hobme of the  Reverend Hoil~ard Taylor, sufficient time had 
elapseid for Jerry Cochrane to get to the bridge and pick up the baby. 

In  our view, the opinion telstiinony of 1 I w .  Easley was not inadmis- 
sible on account of remoteness or o ther~ i se .  Defendants' conten~tions 
bear on the wc4glit rather than the cornpeten~cy of this testmony. De- 
clsionis supporting the vlcw tha t  Mrs. Ea~ley '~s  opinion testlnlony was 
not inadmltssible on the ground of rornoteness inlclude tfhe following: 
S .  v. Leonard,  193 K.C. 2-12, 231. 141 S E. 736; S. v. Peterson. 212 N.C. 
758,194 S.E. 493; It'zlson 2;. Camp, 249 S .C .  734, 107 S.E. 2d 743; Ad- 
kins v. Dllls .  2G0 N.C. 206, 132 S.E. 2d 3". The only calse cited by de- 
fendants is Cominz v. Comer, 236 hT.C. 232, 123 S.E. 2d 473. Suffice to 
say, the 1:xn. as stated there111 is in arcord with present decision but 
the facts are quite diflerent. 

,411 te~t~l inony concerning the Honeycutt car relatela to physical 
facts observed after  the collision. Plaintiffs' allegationls tha t  the Honey- 
cutt  car wals brought "to a stop, or substantially to a stop," prior to 
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collis~on, wats denied by defendants. There is no evidence, unless infer- 
ences frolnl pliys~cal facts, bearing upon whether the  Honeycutt car 
was stopped or in niotion when the  collision occurred. 

There n-as t a s tmony  tcndlng to a~liow tlie follom mg: 
I n  approaclliing Meadow Branch bridge from Concord, tliere is "a 

slligllt curve" and then "for several hundred feet" the road is straight. 
I n  approaching the  b r ~ d g e  from Roberta,  there is "a pretty sha~rp 

curve" t o  t!he nglit.  Before you get to tlii~s curve, a sign glr.es warning 
t h a t  you are approac~hing a one-way bridge. From the apex of trlils 
curve to the brldge, the road is straight for 230 feet. You can see the  
bridge "approxmiately 250 to  300 feot before you get to it." Generally, 
from Rolberta to t~he bridge "the road is up and don n r ~ g h t  smart ,  right 
smart udevel." 

The  road was  dry. The  weather ~ v a s  clear. Tlhe maxinlum speed limit 
was 55 miles per hour. Tlie width of the  paved portion of the  road 
n-a~s sixteen feet and ten inches. Tlie width of tlie b r ~ d g e  n a~s seventeen 
feet. The  center of the  road was not m x k e d  "right a t  the bridge." The  
pavement "had been put down in two sections" a n d  you could "pretty 
generally tell from look~ng  a t  tilie pavement ~ ~ l ~ e r e  t h e  center was"- 
"tlic breakmg pomt was a,t)out tlie center of the road." There was no 
evidenlce a s  to the length of tlie bridge. 

\VIM reference t o  cond~tion~s existing a t  the scene after the collision, 
tlhere Iva~s ev~dence tending to show t<he following: 

Both cars were north (o~n the  Concord side) of the  bridge. The  pa- 
trolnlan test~fied " i t )  he skid marks  a~nd d e b m  Jwre approx~niately 13 
feet from the end of the  bridge." T h e  Ho~neycutt car n a s  on the right 
side of the road going t o ~ ~ a r d  Roberta. The front wheels were near or 
"just off" the edge of hhe pavement. The rear of the Holneycutt car 
"IT-as near the  center of the road " Accordmg to  one n itnew, the Honey- 
cutt  car "wals facing talie n ootl~s." Another testified the Honeycutt car 
n a s  "pointed towards tihe banister of the bndge." One witne~ss testi- 
fied tlie Honeycutt car was "about two foot floin the corner of tlie 
bridge." 

Tlie riglit door of the I h n e y c u t t  (tm-o-door) car was open. The  left 
door was cloised Tlic baby n-as on tjhe biidge. Mrs. Honeycutt WRIS on 
tlhe left side of the  road going ton-ard Roberta She TI-as "laying acrow 
a barbed wire fence" with her head "againat tha t  post in the grass," 
near the northeast corner of the bridge, a p ~ ~ r o s i m a t e l y  21  feet fiom the  
Honeycutt car. The  motor from tilie Honeycutt car. ~ l l l c h  welghrd 200- 
300 pounds, and the  battery ("busted :ill t o  pioccs") n-erc to the right 
of the m a d  going toward Roberta, do~vn  the bank and near the brancli, 
sloine 23-43 feet from tihe Honevcutt  car. 
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The Strube oar wars headed a t  an angle into a ditc~h and bank "off 
t o  the right illand side of bhe road" going toward Coincord. The sear of 
it wais toward the road. It was 160 feet or more nortih of the Honeycutt 
car. A witne~ss testified he went to the Strube car anid hhat Jerry 
Strube, tihe only person he [saw there, told him "he coubdn't lift hils leg." 

The Hmeycut t  car blo~cked the right !side of the road going toward 
Roberta. T11c greater part  of tjhe debris was on tha t  side of the road. 
The right side going toward Concord was not blocked. Traffic could 
move 1o1n the paved portion thereof. 

The front portions of both cars were damaged. The nmre extensive 
d~ainage Tva~s t o  the right front of the Honeycutt car anid to the left 
front of the Strube car. Apparently, the Strube car struck the Honey- 
cutt car wit~h lsuc~h force a~s to cause i t  to  spin around and make nearly 
a complete ciiicle. There was much evidence con~ceming t~he circular 
shape of certain lateral tire or slkid 1n:irks. There was evidence a polr- 
ition of such marks extended a short d~stan~ce to the left of the center 
of the road going toward Roberta. As dascribc~d by uhe investigating 
patrolman, "tlie circular skid marks" were "in a counter-clockwise 
nmtion as you are looltin~g ton-ard~s the bridge from the Concord side. 
. . . As to t\he center of the liigh~vay, the skid marks ranged from the 
right side of the road over . . . ju~st a little bit across t111e center . . . 
off the lload and back." 

Furtlicr statement of the evidence is unnecessary. It is noted tha t  
neither Jerry %rube nor Jerry Coobrane testified. The evidence does 
not disclolse how an~d  hen Jerry C{oclirane arrived a t  tihe s~cene of 
collision. 

When comic-lered in tlie light niosit favorable to  plaintiffs, the evi- 
dence was sufficient to support finldings tha t  Je~rry Strube, when ap- 
proaching l l e a d o ~ v  Branlclh bridge, wa~s operating the Strube car a t  
excessive and unliz~vful speed; tha t  notwit~hstanlding lie slaw lor by the 
eserciv of duc care qhould have (seen the H o n e ~ c u t ~ t  car in motion or 
standing still on the north side of tlie bridge he did not bring tihe 
Strube car under control but continued acro~ss the bridge a t  such 
speed until thrl n~~onieint of collision; and tha t  such negligeme of Jerry 
Bitrube  as a proximate came of the  collision and reisulting injuries 
and damage. Hence, defendants' motionis for judgment of noli~suit were 
propel-ly denied. 

Even so, defenldaats conten'd a new trial should be awarded for error 
in the charge in )respect of t~he co~ntributory negligence issue. 

The burden TI-as on defendants to plrove their allegatio~n~s in respect 
olf contributory negligence. S o  penson testified who oibserved (or 
should have &served) the Honeycutt calr prior to the c~llisio~n. There 
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is no e~idenlce a s  t o  Mrs.  Honeycutt 's alleged failure t o  keep a proper 
lookout otr her alleged failure to keep her cat- under proper control. 
T h e  quelst~on is ~vliet~her tliere ils evidence tha t  slie olpe~ated her car on 
her left half of the highway in violation of G.S. 20-146 (b)  and G.S. 20- 
148 anld n-hether such negligence was a prox~lxate cause of the colli~sion. 

There is no evidence a s  to the positions of thc cars a s  they upproach- 
ed the s e n e  of collls~on. n 'as  the  Stlrube car 111 the act of turning from 
itis left to its right side of the higliway when the  collision occurred'? 
There 11s no evidence this occurred. On tllie other hand, the evidencc is 
not mconsistent x i t h  Isucl~ occurrence. 

Plaintiffs a t tempt  to  draw conclusions from phy>ical facts obvervable 
a f t e r  the collision as to the polsitions of tlie cars at  the nzoment o f  col- 
lision. \IThile tliere i~s evidence as to phys~ca l  facts consistent with 
6llcories favorable to plamtiffs and other t(1ieories favorable to defen- 
dants  a s  to  bhe position~s of tjhe cars a t  the  ?nonzent of coll is~on,   liere re 
tlie cars were as they  approached t he  scene of collig~on and when  the  
collision ocoirred remains the suhject of theory, conjecture and sur- 
mise. 

Under veil settled legal principle~s stated in B o y d  v. Hayper, 230 
S.C 33-1, 339, 108 S E 2d 598, and in cases cited thcrein, tihe evidence 
was insufficient to justify thc  sutmilssion of tlie contrilbutory negligence 
issue. I n  this connection. see Parker 21. Flilthe, 256 S . C  5-48, 124 S.E. 
2d 530. Hencc, error, if any,  in respect of the court'. instructions bear- 
ing upon the contrlbutory negligence i s u e  is lixrmless. Bntce  v. Flymg  
Service, 234 S.C.  79, 66 S.E. 2d 312. 

S o  error. 

RALPH WI1,LIAIfS HARDIN v. THE AMERICAS MUTUAL FIRE INSUR- 
,ZNCE CORIPANT. 

(Filed 17 January 1061.) 

1. Pleadings § 1% 
Whether allrgdtion~s set forth as  the basis for a plea in bar to plain- 

tiff's entire cause of action are  sufficient for  that purpose may be tested 
by deinnrrer. G.S. 1-141. 

2. Appeal and Error § 3- 

A jndbpnent sustaining plaintiff's demurrer to defendant's plea in bar 
affects n substantial right of defendant and is appealable, G.S. 1-277, Rule 
(of Practice in tlie Supreme Court No. 4 being applicable only when the 
demurrer is orerruled. 
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3. Insurance § 3- 
Where the language of a policy is plain and unambiguous i t  must be 

&en its plain and commonly accepted meaning, and there L no room 
folr construction. 

4. Insurance 5 47.1- 
The fact that the oarrier of LiabiLits insurance on the other vehicle in- 

rolred in  the collision becomes insolvt'nt subsequent to 'the collision does 
nolt constitute such other vehicle a n  uninsured ~ e h i c l e  within the meaning 
of a yei.s'onal injury policy protecting insured against damages inflicted 
a s  the result of the negligent operation of a n  uninsuaed vehicle. G.S. 20- 
279.21. 

APPEAL by defendant from Gambzll, J., April 1963 Civil Session of 
DAVIDSOK. 

Civil action upon an automobile liaibility palicy of inlsurance heard 
upon n demurrer t o  defendant's Third Further Answer and Defense 
aJleged in its iansmes as a complete bar to m y  liability in thils action. 

From a judgment sustaining the deluurrer, defen~dant a,ppeals. 

Walser c t  Brinkley b y  Walter F.  Brinkley for defendant appellant. 
C'hades F .  Lanzbeth, JT., for plaintifl appellee. 

PARKER, J .  Plaintiff commenced tihis action by the issuance of sum- 
nlonls on 4 January 1963, whic111 was served on defelnd~ant on 10 January 
1963. In  his coinplaint he alleges in slubstance: 

On 18 Xovember 1961 he was i~njured while riding as a paissenger in 
illis Ford automobile, which a t  the time was being drlven by Ruby 
Blaclavell, when 111s automobile was involved in a co~llis~on in the in- 
tersoction of r. S. Highway 74 and Xorth Carolina Highway 226 in 
t~lie ton-n of Shelby, North Oarolina, with a Plymouth autonmbile 
~ v l ~ i c h  was regmered in South C<arolina and ~ v a s  being operated by 
Ronnie Lee Bradley. Specific acts of negligence on the par t  of Bradley 
are alleged a~s t h e  proximate came of the colli~sion and of personal in- 
juries susltained by plaintiff in trhe collisio~n. The particular personal 
injuries sustained by plamtiff are  alleged in detail. 

On or about 11 October 1961 ahe defend~anlt insurance company had 
i~ssued to plaintiff an autornoblle liability pollcy No. ACF 43 34 11, 
under the temnj of which plaintiff was tihe nanied insured, which policy 
waqs in effect at  the time of the collision, coveiring hhe Ford :tutornobile 
in whic~h plaintiff n.as riding. This pollicy of autornolbile liabilty insur- 
ance has attached to it an endorsement effective 11 Octolber 1961, and 
formin~g a part thereof, entitled "PROTECTION AGAINST Uh'IiY- 
SURED MOTORISTS IIiSURA4T\;CE." A copy of Ohis enldorsement is 
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attac~l~ed to  the complaint and masked Exhibit A. I t s  provisions rele- 
vant  to  tlii~s a,,ppenl are as  follows: 

"In conrsideration of the payment of the premium [$2.00] for 
this endorsement, the company agrees viitb the named insured, 
subject to  the llmitds of l iz~bll~ty,  excluoions, condition~s and other 
terms of tills endorsement and to the applicable t e r m  of the 
policy: 

IXSURING AGREEMENTS 

"I. DAAIBGES FOR BODILY ISJURY AND PROPEHTI' 
DA;\LIGE CAUSED BY USISSCRED AUTOPIIOBILES: To 
p a y  all sums which the insure~d or hi,s legal representative shall be 
legally entitled to  recorer als damages from the owner or opemtor 
of an ~n in~surcd  autolnobile because of: 

" ( a )  bodily injury, sicknass or disoa~se, including death rnsult- 
ing therefrom, hereinafter called 'bod~ly injury,' sustained by the 
in~sured ; 

" ( b )  [Relates to property damage and is not applicable.] 
caused by accident and arising out of the ~ ~ ~ i l e r ~ h i p ,  maintenance 
or use od such uninsured automobile. 

+ n .% 

"11. DEFISITIOSS. 
n n n 

" (c) UNINSURED AUTO1\IOBILE. The term 'uninsured au- 
tomobile' means: 

" (1) with respect to  damages for hotlily injury and property 
damage an auton~olnle n ~ t h  relspect to tl!e o ~ ~ n e r A i p ,  mainten- 
nnce or U ~ C ?  of wli~ch there I., in the amounts -pecified 111 tlie 
Kortll Cnrollna Motor Tcl~icle Safety ond Financial Reqpon.lblli- 
ty ,let, nei'uhcr ( 1 1  111 cash or secuntiea on file ~vit~li  the sorth 
Caiolmr Comini.;loner of hIotor Vehlcles nor iii) a boldily ~ n j u l y  
and property damage 1i:lhility bond or insurance policy, appl~c-  
able to the accident x~it11 respect to any person or oreanizntlon 
legally resporu,lble for the use of sucll auton~ob~le ,  or * " +." 

Ronnie Lee Bradley nrals an  uninlsured motorist, and tlie automobile 
he W ~ I S  opei'nti~lg a t  the time of tlha collilsion resulting in injurie. to 
plaint~ff n as an uninwred automobile within the meaning of  the pro- 
vilsions of the  uninsured motorists endorsement made a part  of the 
policy is~sue~d by t<he defendant in~surance company to plaintiff, and 
tha t  under the terms of this enidorselnent plaintiff 11s entitled to recover 
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!tilie sum of $5,000 as the insured's portion of the damages lie susbaind. 
H e  duly notified defendant of hi1s cla,lni, but i t  hacs refused and still re- 
ifusas to pay it, and tlie defendant is now in~deibted to him in the sum 
of $5,000 with interest. 

Defendant in its answer admits the allegations of the  con~plaint re- 
lating t o  the residence of plaintiff, its existea~ce a s  an insumnce cor- 
poration, and the ownensh~p of the automobiles, but i t  denies tha t  
plaintiff nrals injured b y  bhe negligeme of Ronnie Lee Bradley. De- 
fendant further admits tha t  i t  issued to plaintiff bhe ~mtomobile lia- 
bility immrance pollicy delscribed in the complaint, with an enldorse- 
ment attached thereto anld made a part  thereof, as set forth in plain- 
tiiff's exhibit attached to tlie complaint, prov~ding protection again~st 
uninsureld motorists, and tha t  said policy ~ i t h  its endorsement was in 
effect on 18 Sovember 1961, but i t  denies tha t  bhe automobile operated 
by R m n i e  Lee Bradley was an uninisured automobile wilthin the pro- 
viisions of the endonsement attached to  it,s policy. It fusther admits re- 
ceipt of notice of claim from plaintiff anld llrs denial of any liability. 

For a First Further An~swer and Defen~se, i t  pleads contributory neg- 
ligenice of plaintiff as a bar to recovery. For a Secon~d Further Answer 
and Defense, i t  pleads its right to h~ave Ronrvie Lee Bradley and the 
owner of the automobile he was d(rivlng a t  the time of tlie collision 
made defendants in this action. 

For a Third Further Anmer  and Defense, i t  alleges bhat at  tihe 
time of the collilsion in which plain~tiff 1%-as injured, a policy of auto- 
mobile liability insurance insuring Ronnie Lee Bradley against lia- 
bility for damages caused by the negligent operation of the automobile 
whic~h he Tvals driving a t  tha t  time had been theretofore issued by tihe 
Gua~mnty In~slurance Exchange. This policy had been isisued to Richard 
Bradley, the faltlier of Ronnie Lee Bradley, covered the Plymouth auto- 
mobile which Ronnie Lee Bradley wars operating a t  the time of the 
collision, and was in full force and effect a t  such time. This policy pro- 
vided for tlhe payment of damages in an amount equal to or in exceiss 
of the amount specified in tlie North Oarolina Motior Velhicle Slaferty 
and Financ~iial Responislibility Acrt and qualified un~der the prlovisions 
of Paragraph I1 (c) (1) ( i )  and (ii) of the Inisuring Agreements of 
the endonseinent forming a part  of t~he automobile lia~bility insuranlce 
policy as  set forth in Exhibit A als a "bo~dily injury and property dam- 
age lia~bility bond or insurance policy, aplplicable to the accident with 
rsspect to  any person or organization legally responsible for tlhe use 
of !such automobile." 

The Guaranty Insurance Exchange became insolvent, 2nd on 29 
Augulst 1962 ~ v a s  placeld in receiverrs~liip in the State of Kan~sals where its 
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princ~pal office was located. It was further placed in receivership in the 
State of South Ca~rolina on 4 Septenvber 1962. Subsequent t o  18 NO- 
venzrbar 1961 and untd the date of it. msolvency, trhe Guaranty In- 
isurance Exchange engaged in the nornlal course of ~ t s  businass, in- 
cludmg tlie mvastgatlon, deternllnatlon and settlement of claini~s 
agalmt it, a ~ i d  tlie defanse of any c lams  ~ h l ~ c h  were determned to be 
unfounded. Tlie Guaranty Insurance Exchange investigated the claim 
of plaintiff. The pla~n~tiff in~stituted sult agamst Ronnle Lee Bradley 
and Fhclla~ld Bradley, and tlie Guaranty Insurance Exc~llange employed 
coun~scl to defend this suit. 

It IS informed and believes that  this action is still pendlng in the 
supellotr court of Dav~dson  County, but tjhat counsel enlployed by the 
Gua~vinty In~surmce Company have withdranm from the clefenrse, an~d 
that  the Guaranty Inqurance Exchange is not now in a poisltlon to 
provide a defense for ~ t ~ s  insureds or to pay a t  tlus tnne any judgment 
v-li~cli may be recovered against them t o  tlie extent provided by the 
Motor TTililcle Safety and F~nanclal  Kesponslhll~ty ,Ict of Koltli 
Carolma. 

There J J - ~ J  a t  the tinlc of the occurlence of the accident upon which 
plalat~ff's clninl 1s based n bodily Injury and property damage liabihty 
lnl~urnnce pohcy in cffect on the autonioblle ~ l i l c l l  coll~dcd ~ u t h  the 
automoh~le of tlie plamt~ff,  and the s u b w p m t  insolven~cy of the 
company n-hich issued thls pollcy does not ~iivolic t~hc coverage of an  
unlnrwcd 11:dtorl-t. endorsenicnt lslsued by defendant to plaintiff, and 
tlic defendant plead.. the cxi~>tence of this autolnolbile liablllty pollcy 
~ w ~ c d  by tlic Guaranty Insurance Exchange covcrlng the autoniobilc 
1~1;llicll Iior?nlc Lee Bradley Was drlvlng at  tlie tnne of t~lie accident a3 a 
complcte tlefcnsc and plea in bar t o  plamtlff's entire action and to any 
liability of tlie defendant in this actlon. 

Defendant allegee as a FourLh Further Answer and Defenge that the 
cxtent of the insolvency of Guaranty In-urancc E u c h n g c  is unlinonm 
to i t ,  but i t  1. aclv~aed and believes ~t has subistantlal assets ~ h i c h  
are ava~lable to  creditors, and i'us affmls are being adnilnlstered 1,y a 
recplver of a court of conipetent jurls~dlction. That  even if ~t ~aliould be 
held that  the endorvnient fornilng a part  of the pollcy of automobile 
l~ablll ty m.urnnce is~sued by i t  tto plnint~ff obligates i t  to plaintiff In 
this nctlon, n . 1 ~ ~ 1 1  it clenlos, it is impoissiblc to cleterm~ne ltls amount of 
llnbllity untd n deternilnation lms been made of as-ets of Guaranty 
In,-ul'incc Exchange available for clainlq of plamtlff ln tlli~s action. 
Plalntlff has not recovered a judgment against Ronnie Lee Bradley or 
Ric~liard Bradley and has not pursued his olainl against Guaranty In-  
surance Exchange. Its liability wouId not accrue, if trhere ils any, until 



72 I N  THE SUPREME COURT. [261 

plaintiff ha~s exhausted all hi,s remedies against Guaranty Insurance 
Exclhange, and ~t has been finally determined trhat his clalm against 
bhi~s company will not be paid in full by the receiver of Guaranty In- 
suran~ce Exchange. 

Defendant's Third Further Answer and Defense is a plea in bar that 
extends to pla~ntiff's entire cause of action and denlies his right t o  
maintain it, and if established, mill dehtroy hi,s action. Brown v. Cle- 
ment Co., 217 N.C. 47, 6 S.E. 2d 842. Whether the a~llegationls therein 
contained are sufficient as such a plea in bar can be teisted by a de- 
murrer. G.S. 1-141; Bumgardner v. Groover, 245 N.C. 17, 95 S.E. 2d 
101. The judgment sustaming plaintiff'ls demurrer to this pleia in bar of 
defendant affects a substantial right of the defendant, and the de- 
fendant may appeal therefrom. G.S. 1-277; Mercer v .  Hzllznrd, 249 
hT.C. 725, 107 S.E. 2d 554. As pointed out in the Mercer case, Rule 
4 (a),  Rules of Practice in the Suprenle Court, 254 K.C. 783, 785, when 
otherwae applicable, limits the right of immediate appeal only in in- 
stances where the demurrer is overruled. 

The 1961 General Assembly enlacted "an act t o  amend G.S. 20- 
279.21 defining motor vehicle liability insurance pollcy for financial 
responsibility purposes so as to include protection against uninisured 
motorists." 17111s act became effective 1 August 1961. 1961 Smsion 
Laws, Chapter 640. The  pant of this act revelant on this appeal is the 
new subdivision added to G.S. 20-279.21, wl~ioh is codified as G.S. 20- 
279.21 (b)  (3 ) ,  and reads as follomrs: 

"3. K O  policy of boldily injury liability insunance, covering lia- 
bility arising out of the oi~vnerslhip, n~aintmance,  or use of any 
motor vehicle, shall be delivered or issued for delivery in this 
State with respect to any motor vehicle regiistered or principally 
garageid in this State unless coverage i~s provided therein o r  sup- 
plemental thereto, in limits for bodily injury or death set fol-tnh in 
Subsection (c) of paragaaph 20-279.5, under pmvisions filed witrh 
and approved by the Inisuralnice Commissiones, fo~r the protection 
of persons inlsured thereunldes who are legally enhitJed tso recover 
dainagels flyom owners or operators oif uninsured motor vehicles 
and hit-and-run motor vehicles because of bodily injury, 6icknes1s 
or diseaise, including death, resulting therefrom. Such provisions 
shall include coverage for the protection of pensons inisurad bhere- 
under who are legally entitled to recover damlages from ownens or 
operators of uninsured motor vehicles because of injury t o  or de- 
struction of tthe property of auclh insured, with a limit in the ag- 
gregate for all inisureds in any one aceidenit of five thousand dol- 
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lars ($5,000.00) and subject, folr each in,sured, to an exclusion of 
the fixst one hundred dollars ($100.00) of such dlamages. The cov- 
erage requlred under thls Sectlon shall not be appllcable where any 
insured named in the policy sliall reject the coverage." 

Pursuant to this amendment to our lllotor Vehicle Safety and Fi- 
nanclal Rezpon.ibillty Act, the motor s.eliicle liability policy issued by 
defendant to plaintlff on o,r about 11 October 1961 has an endorye- 
nlent forining a part  of the policy dcslgnjated as "PROTECTION 
AG=1INST UKINSURED AIOTORISTS ISSURXSCE."  

Our Motor Yehicle Safety and Financial Re~sponisibility Act defines 
a "motor vehicle liability policy," G.S. 20-279.21, but i t  does not de- 
fine an unlmured motor velricle or an uninsured motorilst. The endorse- 
ment on t'l:c motor vshicle llabillty policy issued by defendant to plain- 
tiff clearly defines an "uninwrcd automobile" as f o l l o ~ ~ s :  

"The term 'uninsured automobile' means: 

"(1) n it11 respect to  d a m q p s  for bo~lily mjury and property 
c1:iinage an a u t ~ i n o b ~ l e  with respect to the ownership, maintenance 
or 11.c of ~ ~ 1 1 1 ~ 1 1  these IS,  in t!ie amounts specified in the Sort11 
Carolma l lo to r  T-ehlcle Safety and Fmanclal Responsibility Act, 
ncitlirr ( I )  in ca.11 or sccunties on file n l th  the S o l t h  Carolina 
Comini?aloner of Motor T'ehicles nor (11) a bodlly injury and prop- 
eity d;nnage llablhty bond or insuiance pollcy, appllcable to the 
accitlriit n l t h  iespwt to any per.on or o l g a n l ~ ~ ~ t l o n  legally re- 
bpon.lble for the use of such automobile, or * " *.'' 

It seem, clear that any cause of action wliich plaintlff may have RC-  

qulrecI again-t Ronnie Lee Bradley and his father Richard Bradley, 
a ther  or both, its a result of the collision in question arose a t  the t m e  
of trli~ eolli~ion, to n i t ,  18 Koveinbcr 1961, and any right which hc miny 
cla:m again-t clefendsnt here under the inn-a of t l ~ q  $tate and under 
the unln-urecl motorist. insurmce coverage of the 1)ollcy In the instant 
case inllst be deteriimled by the fact- exibtlng a t  the t m e  of the colli- 
sloa. 18 Sovember 1361. S h e n ~ ~ n  v. Lloyd ,  246 X.C. 363, 98 S.E. 2d 
Xi:; Atlnms 2 ' .  31dls ,  286 V.S. 397, 76 L. Ed. I l h 4 ;  F e d e m l  Inszcrnnce 
C'o. L'. S p t i g h t ,  220 F. Supp. 90; 1 Am. ,Jur. 21, .Ictlons, scc 86. This 
statenlent of law is supported by thc provi-ions of G b. 20-279 21 ( f )  
(1), wli1ch is a part of the same statute rcqulring tile ia-uance of unm- 
iwred nlotorlsts coverage ads st part  of each policy of autonlobile lia- 
bility insurance w i t t e n  in the State of Korth Carolina, subsequent to 
1 August 1961, and provides as follow$: 
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" ( f )  Every motor vehicle liability policy shall be subject to  
the following provisicnn~s whioh need not be contained therein: 

" (1) The liability of the in~surance carrier with respect to the 
insurance required by this article shall become absolute whenever 
injury or dalmage covered by said motlor veihicle liability policy 
occuns + * "." 

Plaintiff contends that  the unin~sured motorists coverage of the pol- 
icy here dcfincs with particularity an  unin~sured automo~bile. but i t  doeis 
not have "a provis~on to bhe effect that an unin~sured autoiiioibile slhall 
not include aln automobile which has liability coverage by an insur- 
ance company a t  the time of an accident, which insurance company 
subsequently becomes insolvent," al1,hough the endorsement on its 
policy excludcs from the te~rin "unin~wsed nutoinob~le" a number of 
automobiles, for instance, an automobile defined as  an  "insured auto- 
mobile," an automobile owned by trhe nailzed insured olr by any resident 
of the same household, an automabile owned by hhe United Strates, 
Canada, a st:ite, a political subdivis~~on of any suclh government or 
any agency of the foregomg, that  the definition of an "unins~~red auto- 
mobile" is an~higuou~s, and conisequently construing the endorsement 
on tihe policy liberally in his favor it should be interprelted to mean 
that a t  the time of tilie collision the Bradley automobile TT-as an "un- 
insured aut.omobile." Pllaintiff's contention i~s ingeniou~s, but not con- 
vincing. %he definition of an "unin~sured automo~bile" selt fo~l-th in the 
endomenxmt on the policy here is plain and una~mbiguous, there is no 
occasion for construction, anid the laingage u~sed must be given its 
plain and coininonly accepted meaning. Johnson v. Casualty Co., 234 
X.C. 23, 63 S.E. 2d 347; 7 Am. Jur.  2d, Automobile In~surnnce, sec. 2, 
p. 294. 

For trhe purjmses of the deniurrer, accepting the allegatioais of fact of 
defendan~t's Third Further A h s ~ ~ c r  a~nd Defense as true, i t  seems clear 
that  a t  the time of the collision here the Bradley automobile was an 
"in~sured automobile" covered by an automob~le lia~bility inlsurance 
policy is~sued by Guaranty In~surance Exchange, whiclli policy a t  the 
time wals in full force and effect, providing for the paymcnt of darn- 
agels proximately caused by ibs negligent operation by Ronnie Lee 
Bradley, in an amount equal to or in exces~s of the admount specifie~d in 
our Motor Vehicle Safety anid Finlancial Responsibility Act. It is 
further admitted by bhe demurrer tha t  pllaintiff inistituted suit again~sh 
Ronnie Lee Bradley and his father Richard Bradley, an~d tha t  Guas- 
anty In~mrance Exohange employed coun~sel t o  defend this wiit. 

It is our opinion, and we so hold, tha t  as the demurrer admits tihat 
the Bnad~ley automlobile was an  "insured automobile" as alleged in the 
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Third Furtiher S n ~ m e r  anld Defenlse a t  tlie tlme of the  collision here, i t  
~ d ~ d  not become a n  "uninsured autol~noblle" under the language of the  
rstatute~s of this Sta te  and the defendant's p o l ~ c y  provllsion~s so a s  t o  
extend the coverage of the provlalons of the  endorsenlent on the policy 
here provitllng " P R O T E C T I O S  AGAIKST UKIXYURED MOTOR- 
ISTS ISSLII , lSCE1'  to  plaintiff for lnjurie~s swtalned in a colllaion 
oln 18 Xorenlber 1061, by reason of tlie fact  tha t  Guaranty  Insurance 
Exchange, n lilcll did not deny coverage under ltis pollcy of automob~le  
liablllty ~n-urnnce  covering .the negligent o~pera t~on of the Bradley au- 
tonmblle. went or was thrown lnto :eceivenslilp oln 29 August 1962, over 
nine m o n t h  subsequent to the collision In ~~-1lich plalntlff wals injured, 
and if the  fncts alleged in defenldanlt's T h r d  Further h v e r  and De- 
fense are  established, the  plea In bar t l ie re~n is good. 

T o  date,  so f:tr a s  our ~nve*tigatlon and  the  briefs of counsel d ~ s -  
close, comparatively f e ~ v  case. ~nvolvlng unllisurcd niotorist~s liave rc- 
celvcd the attention of the courts outside of Serr. Tork,  and these cases 
have p re~en ted  a v a ~ l e t y  of queztlo111a lelatlng to different phase~s of 
such covcragr. -1nno1tatlon 79 *A L R.  2d 1232, "Rights and l iab~li t les 
under 'un:n~sured motorists' coverage." 

\T7e nre foltlfied In the conclusion we have reached here by the  fact 
t ha t  the follo~vlng cases, n h c h  are ttlie only casoq having a subct~antial- 
ly .~mllnr factual sltuatlon tha t  n-t. have found In our rczenich and in 
s tud)  mg the imcfs of counv!, liave leached n wni lar  conclu.lo11 as n e 
have.  r7l) ic  .c. JIo tor  T'ehicle ,Iccldent I n d o l ~ .  C'ol-p., 213 N.T S. 2d 
871 (10 Xpiil 1061) ; Federal, I n s w n n c e  C o .  21. Spe lgh t ,  supra 12 ;lu- 
guqt 1963) : Flilelltg I n s l m n c e  Co.  1 1 .  C1 oslnnd, C o u n t y  C o u r t  for R lch-  
land C'o~cnt!y. S o u t h  Cnrolznn, ~vl i~c l i  is apparent,ly not repoited hut 1s 
set forth In tlic opinion in Federal Ins loxnce  C o .  v. Spezght;  and by 
what  is m d  in 'i ,Zm. Jur.  2d,  Xutoiiiohlle Insurance, sec. 136, "n 'ha t  
conl-tltuteti an  'uninsureld' auto~nohlle or motorist." 

The Ckner;ll L i sen lb ly  111 t he  future may  fecl tha t  our Motor Ve- 
hicle Safety and Flnancml Re~qponalbillty &-Ic.t should be amended so 
als to  provlclc coverage under tilie circunl.tances of  the instant case. 
I I o n e w r ,  ~f the coverage is to bc extended or broadened, i t  is for the  
General Ak-lwnbly to do so, and niot tlie courts. 

The  judgment sust1ainlng t h ~  de~nurrer  below is 
Reversed. 
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HOCSING AUTHORITY OF THE CITY OF WILMINGTON, NORTH CAR- 
OLIXA v. D'. A. JOHSSOS, COMMISSIONER OF REVEXUE OF THE STATE OF 

NORTH CAROLIX.~. 

(Filed 17 January 1964.) 

1. Declaratory Judgment  Act 1; Taxation § 36- 
The Comnlissioner of Revenue cannot be sued pursuant to the provisions 

of the Declnratory Judgment Act to determine 1iabiLity for a tax. 

2. Taxation § 36- 
The rights granted under G.S. 105-266.1 a re  in addition to the rights 

provided by G.S. 103-267, and a taxpayer may sue rto recover sales taxes 
paid within ninety days fro111 the denial of i ts claim for refund of said 
tnses notwithstanding more than ninety days may hare elapsed since the 
payment of the sales tax on specific items purchased, since the Limitation 
enrisions the computation of time from a decision rendered applicable to 
a specific fnctual situation in a quasi-judicial hearing. 

h housing authority is not entitled to a refund of sales taxes paid by it  
on purchast?s made by it, since G.S. 137-26 has no application to mlee 
tases but applies to ad valorem taxes, and although a housing authority 
is a municipal corporation, it is not a county or  unineorporabed city or 
town vhich a re  the only agenciw entitled to a refund under G.S. 105- 
164.14(c), and since a housing authority is a municipal co~rporaltion, it is 
not a charitahLe organization entitled to a refund under G.S. 103-164.14 
(b)  , nor is 42 U.S.C.A., 5 1403 (e )  applicable. 

APPEAL by defendant from Lntham, Special Judge, March Regular 
Civil Session 1963 of J 1 7 ~ ~ ~ .  

The plaintiff Housing Authority of the Oity of Wilmingto~n, North 
Carolina, instituted this action to recover sales taxeis paid on pur- 
ohases of supplies between 1 July 1961 lanld 31 Decembe~r 1961 in the 
sum of $643.46. A claim for refunid of said taxes was fileid n-ith tihe de- 
fendant Coniniissioner oif Revenue on 8 February 1962. This claim wals 
denied on 10 April 1962. VTithin 90 days thereafter the plaintiff began 
this action in t~he Superior Court of Wake County, alleging tha t  the 
defen~dant ils subject t o  suit pursuant to  the provi~sions of G.S. 105- 
266.1, fo~r refund of said taxes. 

It iis alleged that  the plaintiff is a housing authority created and ex- 
isting under the provisionls of the Housing -Authorities Law of North 
Carolina, and is an in~dependmt, nonprofit, ohwitable corporation with 
the powers granted by the aforesaid lam; that  tlhe plainitiff is entitled 
to a refund of the salels taxe~s invoilveti pmsuant to  the provisionls oif 
G.S. 103-164.14, and t<hiat tihe plai~nitiff is entitled to a declaratory judg- 
ment if the  action cannot be maintained punsuant to the  provi~sims of 
G.S. 105-266.1. 
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The defendant demurred to the complaint for trhat, i t  fails to state 
a cause of a~otion; that  the  plalntlff is not a taxpayer under the pro- 
v~sio~nrs of G.S. 105-266.1; and that  tlie court llacked jurisdiction be- 
cause $lie State liais not con~senlted to be sued un~der the Declaratory 
Judgment Act, Oliapter 1, Article 26, codified as G.S. 1 - 2 3 ,  c t  seq. 

Plamtiff JT-ELS a l lm~ed  to amend its coirnplaint to allege it \n.s exempt 
from sales tax un~der the provlsionls of G.S. 157-26 m d  42 U 5.C.A. 
1403 (e ) ,  and alleged that  i t  ils entitled to judiclal iex iew of the Com- 
miAonerls declsion denyin~g the refund under G S. 143-306, e t  seq. The 
defendant agam demurled and tlle de~nurrer n as o~erruled.  

The cause wals tried by tlie judge, jury trlal liavlng heen waived. The 
ooulrt found tliat the plamtiff Houlslng A4utholltx- n 3.. not operated for 
profit but folr hlie benefit of low-mco~ne i:?iii~lles; tllnt tlie t : ~  n-as paid 
a s  alleged; that  a claim for refund n '1% 1,lopelly filed under G S. 103- 
164 14;  tha t  defendan~t had denied claim : tliat plaintiff had propel ly 
brouglit s u ~ t  under G.S. 105-266 1 ;  and that  the action Tvas in~stltuted 
within tlle time allom-ed by G.S. 143-300 because t4he defendant did 
not serve a writken copy of the decision dcnylng the refund on tlie 
plaintiff. 

The court below held tliat tlie plaintiff is a tnupayer under the pro- 
vlsloiia of G.S. 105-266.1; tliat plaintlff is controlle~d by the Federal 
government, and is not a charitable organization unlder the prowslons 
od G.S. 105-164.14 ( b )  ; tliat plalnt~ff is entitled to recover the taxes 
p a d ;  tha t  plaintlff wals exempted from the payment of said t a m s  by 
G.S. 157-26 and 42 U.S C.A. 1403 ( e )  ; and that i t  is entitled to recover 
under G.S. 105-266 1 or 103-267. 

,Judgment was entered accordingly. Tlie defendant appeals, a~ssign- 
ing error. 

A t t o r n e y  General B r u t o x ;  D e p u t y  A t t o m e y  General P e y t o n  B .  Ab- 
b o t t ;  Ass t .  A t t o r n e y  General Charles  D. B a r h a m ,  Jr. ,  for the S ta te .  

R o y c e  S .  ilIcClelland; Daniel  K .  Edzcards; and  Allen,  Steed & 
Pullen for plaintiff .  

DENNY, C.J. I t  i~s apparent from the facts set out above trhat the 
pliaintlff brought tlil~s action pursuant to the provisions of G S. 105- 
266.1, and alleged in its compla~nt thait i t  LS entitled to a refund of tlie 
sales tjaxes p a ~ d  in the sum of $643.46 pursuant to the provisions of 
G.S. 103-164 14. I n  its prayer for rellef, i t  prayed tliat should i t  be de- 
termined that  this is not a proper action folr refund under .the pro- 
v i s ion~~ of G.S. 103-266.1, that  the court renlder judgment under trhe 
provisichns of trhe Declaratory Judgment Act. However, when the de- 
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fmldant demurred tlo the complaint, the plaintiff moved for leave to 
amend its complain~t in order t o  allege its exempt statu~s unider tihe 
provisio~n,s of G.S. 157-26, 42 U.S.C.A. 1405 ( e ) ,  and G.S. 105-164.13 
(17),  and requested the court t o  con~sider the amended complainit a pe- 
titilon filed under the provisionis of G.S. 143-306, et seq., or if the court 
aliould determine tha t  this is not a proper actioln for refunld under t~he 
proviisionls of eithor G.S. 105.266.1 olr G.S. 143-306, et seq., trliat the 
court relnder judgment under the provlsionis of the Declaratory Judg- 
ment Act. The defendanit again demurred snd the demurrer was over- 
ruled. 

This Court lia~s held in a number of cases tha t  the Coinn~issioner of 
Revenue cannot be sued pursuant to tlhe provisions of the Declara~tosy 
Judgment Act. 

I n  the case of Bzichan v. Shnw, Comr. of Revenue, 238 N.C. 522, 78 
S.E. 2d 317, it is said: ",4n actlon against trhe Ci~inmi~ssioner of Rev- 
enue, in essence, is an actlon agai~nisit the State. Insurance Co. v. Unem- 
ployment Compensation Conz., 217 N.C. 495, 8 S.E. 2d 619. Since bhe 
Gltate hals not waived its immunity ag~amst suit by one of its citize~ns 
under the Declaratory Judgment Act to adjudicate his tax liability 
under the sales tax statute, the court properly sustained the demurrer. 
Insurance Co. v. Unemployment Coinpensntlon Corn., supra. See also 
Bzinn v .  Maxwell, Conzr. of  Revenue, 199 N.C. 557, 135 S.E. 250; Rotan 
v. S., 193 K.C. 291, 141 S.E. 733. 

"Plamtiff's only remedy 11s provided by G.S. 105-267. He   mu^& follow 
the procedure there prescribed." The rights granted in G.S. 103-266.1 
are in addition to the rights provided by G.S. 103-267. See 1937 Ses- 
sion Laws of Sor th  Clarolina, chapter 1340. 

Likewise, this Court in conisidering the provision~s of G.S. 143-306 in 
the case of Duke v. Shnw, Commzssioner of Revenue, 247 S.C.  236, 
100 S.E. 2d 506, said: "Jlanifecstly this statute contemplated a quasi- 
judicial hearing in mliiclh t~lie parties were permitted an opportunity to  
offer evidence and a decision rendered applicable to a speciflc factual 
eituation. I n  re Berman, 245 N.C. 612, 97 S.E. 2d 232. 

"It d~ons not a(utlior~ze the filinig of a petitioin in the Superior Court 
seeking an adv i~so~y  opinion oln the correotnem of an executive inter- 
pretation of a statute." 

The plaintiff Housing Authority when i t  fileid it,s claim for refund 
on 8 Februalry 1962, based its cliaim far refund solely upon the pno- 
visioinis oif G.S. 137-26, being a portion of tihe provi~sions of the Homing 
Aut,hmit~es Lam enajcted by the General Asseinbly of Nortih Ciarolina, 
Ohap~ter 456, Public Latws of 1935, a~nld which reads as  follows: "The 
authority shall be exempt from the payment of any taxes or fees t o  the 
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&ate or any subdivision thereof, or to any office~r or employee of the 
Btalte or any subd~vislon t~hereo~f. Tlie property of an authority whall be 
exempt from all local anid municipal baxas and folr the purposels of such 
tax exenipt~on, i t  ils hereby declared as a matter of legi~slative deter- 
minat~on that  an authority 1s and  shall be deemed to be a nlunicipal 
corporation. Bonds, notes, debentures and other e~idences of indebted- 
ness of aln auahority heretofore or hereafter is~sued are declared to be 
issued folr a public purpolse and to be public in~strumentalities and, to- 
gethm with t8he lnte~relst thereon, shall be exempt from taxes.'' 

The plaint~ff clted as aubhor~ty In support of ~ t s  claini for refund, 
W e l l s  v. Houszng Authorzty, 213 S .C .  744, 197 S.E. 693 (which con- 
&trued the statute with respect to ad valorem taxes only),  and 42 
U.S.C A., sections 1401, 1409 and 1410 of the Naitional Housing Act. 

On 10 April 1962, the defendant Commissioner of Revenue denied 
that  the plaintiff Housing Xutrhority mas exempt frolni hhe payment of 
sales tax on its pu~mhase~s of tangible personal property, not~itth~stand- 
ing the provisionls of G.S. 157-26, anid cited Clhapter 826 of the Session 
Laws of 1961 ~vliich provides for the refund of such traxes to "counties 
and inlcolrporated citie~s and tomms," and further provide~s that  "The re- 
fund provisiom contamed in thiis sub~seotion shall not apply to any 
bodiels, agenciels or palltical subdivisions of the State not specifically 
nlametd herem." The oln~ly agenlcies named in the subsection are coun- 
bies and incorpolrated elties and town~s. G.S. 105-164.14 (c ) .  

The 1961 Act referred to hereinabove llkexise provides, in pertinent 
part ,  in lsubsection (b)  of G S. 105-164.14 as follows: "Tlie Commis- 
sioner of Revenue shall make refunde annually t o  ho~sp~tals not op- 
erated for profit, educational inst~tutions not operated for profit, 
crhurche~s, orphanages and oit~her aharitable or religious inlstitutions and 
organizations not operated for profit of sales anld m e  taxes paid under 
tlhis article by such in~stitutionw and olrganlzatlom on direct purchases 
of tangible peiwonal propeilty for use in carrying on the work of such 
inlstitutlons or organ~zat~on~s.  * * * The refunld provisions contained 
in thi~s subsection shall not apply to organizations, corpoi~ations and in- 
~sititutions which alre governmental agencies, o m e d  anld controlled by 
tihe feideral, State or local governments. I n  order to receive the refund 
herein provided for, such inlstitutions and organizatioll~s shall file a 
written request for said refun~d within sixty days of the clo~se of each 
calendar year, and such request for refund shall be substantiated by 
suc~h proof as the Commi~ssioner of Revenue may require, anld no refund 
 shall be made on applicationis not filed within the time allowed by khia 
lsection and in suah manner as the Coinmissione~ may otherwise re- 
quire." 
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It i~s clear (that the plai~n~tiff in its complaint, ats alniended, alleges i& 
ils exempt from the playment of taxes or fees to the State or any sub- 
div~~sion thereof under the provisionis tof G.S. 157-26. That in addition 
thereto, tihe pl:tin~tiff, by virtue of tihe provisions of 42 U.S.C.S., section 
1403 ( e ) ,  is exempt frolrn all taxati~on impo~sed by the United States or 
by any State, and by realson of such law, the plainttiff irs witrhin trhe 
exempt status group prescribed by the provisions of G.S. 105-164.13 
(17) of the Xo~rtli Claroli~na Bale~s Tax Act. 

The provi~sionis of 1 2  U.S.C.A., section 1403 ( e l ,  are as follows: "The 
Administration, includ~ng but nolt limited to its franch~se, capital, re- 
servels, s ~ r p l u s ,  loans, income, asset~s and propeaty of any kind, ehall 
be exempt froin all taxation nlow or hereafter iinpolsed by the United 
Gltntas or by any Strate, county, n ~ u n i c i p l i t y ,  or local taxing authority. 
Obligaltioin~s, including interest thereon. i-l~ued by public housing agen- 
cies in connection with  lo^-rent-housing or slum-clearance projects, 
and tihe incoine delrived by sucth agencies from such psoje~cts, shall be 
exempt from all taxation now or hereaftor imposed by the United 
Statcs." 

The first part  of the abore statute exempts tihe "Admini~stration" 
fro111 beilng taxed by the Cniteid Sltates or by any Stiate, county, mu- 
nicipallty or local baxing authority. The term "hdininistaationl' is an 
entuely differe~nt entlty flom n local housmg autholrity and meanls the 
"Public Housing Administrntion." 1 2  U.S.C.A., section 1402, subsec- 
tioin (13).  

Subsection (11) of t~he foregoinlg section provides: ('The term 'public 
hou[sing agency' mennlq any State, county, municipality, olr otrher gov- 
ernme~ntlal entity o~r public body (excluding bhe Adminirsrtratlon), which 
is autrliorizcd to  engage in the development or administra.tion of low- 
rent-hou>lng or slum-cle~arance. The Administration shall enter into 
e\ontrncts for finan~cial assistance with a State or State agency where 
such State or State agency make~s application for such assistance for 
aln e1:giblc prolcct n-hiclh, un~der the applicable 1xn.q of the State, is to 
lbe developed and administtered by such State or State aqency." 

The latter part of cect~on 1405 (e) malies no rcference to any tax 
inlposcd by nay Stntc, county, municipality or local taxing authority. 
It merely provides that  t~he obligatioln13, includmg interest tiliere~on, is- 
slued by public housin~g agencies in connection wit,h lofw-rent-lhou~sing 
oir slum-clearance projects, and the inicome derived by such agencies 
froim such projecbs, shall be exempt from all taxation nlow or here- 
after imposed by bhe United States. 

Therefolre, aa we conistrue the provi~sions of 42 U.S.C.A., eectian 
1405 ( e ) ,  they have no bearing whatever on the question~s presented on 
this appeal. 
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G.S. 103-164.13 (17) reads as follo'ivs: "Sales n-hioh a state would be 
~ r ~ t h o u t  power to  tax under the limlt~ations of the Co~n~vtitution or lams 
of tilie Unlted States or unider the Con~ditution of thils State." Certain- 
ly, neither tlie Constitution of this Stjate nor the Con~stitution and laws 
of the Cnited States p rah~bl t  the collection of a sales tax oln pur- 
chases of tiang~ble personial property made by a housing authority 
duly created, organized and exlstmg under and by vlrtue of hhe HOW- 
Ing Xuthorlties Law en~acrted in 1933 by the Geneiral Asseni~bly of Yorth 
Carolma. 

The plaintlff was alloweld a refunld of sales taxes paid on the pur- 
cihase of tangible p~rsona l  propelrty used in connection ~ i t h  the op- 
enatilon of its housing proje~ct prior to the eniachine~n~t of Cllspter 826 
of tlic Srslsloa Laws of 1961, ~vliicli became effective 1 July 1961. The 
provisions under ivliich the plaintiff obt~ained refundis until their repeal 
by bhe enactment of the 1961 Act, n-ere set out In G.S. 103-164.13 (30) 
as follon-s: "Sales made to .tlie State of Xorth Carolinia or any of ~ t s  
subdivisions, including sales of tanglble personal property t o  agencies 
of State or local goremalent for distribution in publlc welfare or relief 
~vork. Thls cxeniptlon shall not apply to sales made to organizations, 
cosporatlons, and metltutlons t!liat are not govell-nniental agen~cie~s, 
awned and controlled by tlie State or local gorarnnnenbs. Sale~s of hulld- 
mg materials made dire~ctly to State and local governments in this 
s t a te  slhall be exempt from the tax on building ~lmterials levied in tills 
articlc, anid sales of building nlaterlnls to contractors to be used in 
con~struotion n-ork for State or local governments shall be con~strued as 
dlrect sales." 

W1.11le the plaintlff in its complain+, as amended, allegeis i t  is exempt 
from the paynlent of any tau pursuant to the provisiorvs of G.S. 157-26, 
42 1-3 C A. 1403 ie) , and G.S. 103-164.13 (17) , l t  allege~s its right to a 
refund of the sales t~aseq paid under the promwonls of G.S. 103-164.14. 

V e  have held tlhat a housing autdiorlty creakd pursuant to the pro- 
visions of our Housing h ~ t ~ l l o n t i e ~ s  L a v  is a municipal corpo~atlon. 
Tl'ells 2). Houszng d u t h o r l t y ,  supra. Even so, such a corporation is not 
an incorporated city or town, and is not entitled to the refund of sales 
bases paid on purehaws of tlanglble personal property pursuant to the 
provlslons of G.S. 10.5-164.14 (c ) .  

Since the plaintlff 1s s nlunlclpal corpoiaation olr public agency 
created, organized and existing under and by v ~ r t u e  of tihe laws of 
North Carolina, more particularly the Housing Authofrlties L~am, codi- 
fied as G.S. 137-1, e t  seq., we concur in bhe co~nlclusion reaiched by the 
court below tha t  the plainltiff is noit a oharitalble o~rganization within 
tlie meaning of the refund provlsiolvs of G.S. 105-164.14 (b ) .  
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n 'e  concur in the ruling of tilie cou1.t below that  the plaintiff is a tax- 
payer within the meaning of G.S. 105-266.1, and had the right to in- 
~stirtute this action. However, in our opinio~n, the plaintiff is not entitleid 
to  recover t~lie taxes paid pursuan~t to the provisions of the statute 
upon which i t  relies, to  wit, G.S. 105-164.14 (b)  ( c ) .  The d a t u t e  con- 
tlains no  provision whatever autihorizing suoh refund, but on the con- 
klaiy, by its terms, i t  expressly excludes governmental agencies. 

It would seem that  since the plaintiff is a nonprofit organization and 
a public lious~ng agency, and could not exist were it not subsidized by 
the annual contributions of approximately $200,000 by the Public 
Housing Administration, i~n our opinion, there i~s no nieritor~ous reason 
why such agencies should not be inclucled within the refund provi~sions 
of G.S. 103-164.14 (b )  (c ) .  However, they are not, and lsuch inclu- 
&ion or exclusion is a legislative i i i a t t e~  and not one for the courts. 

The judgment of the court below is 
Reversed. 

JAJIES T. STRICKLAXD v. RICHARD A. SHEW 

(Filed 17 January 1064.) 

1. Easements 5 8- 
The grantor of an easement of access may not obstruct the easement so 

as  to interfwe mith its reasonable enjoyment by the grantee, and he has 
no right to do or permit the doing of anything n-hich results in the  impair- 
ment of the easement granted. 

2. Same-- Whether  grantor  interferred with reasonable use  of easement 
held fo r  jury o n  evidence. 

The deed in suit conveyed a lot with an easement in a street to be opein- 
ad along the side of the lot. The evidence disclosed that  the gmntoir, under 
the provision of a restrictive covenant in the deed, approved pLans for  
middle, opposite the carport, there was a cut of some six feet, so that a 
street to be constructed, and that  when the  street was constructed i ts  
grade was approximately even mith the lot a t  each end, but that  in the 
middle, opposite the carport there was a cut of some six feet, yo t b t  a 
driveway useable by automobiles could not be constructed Enom the sltreet 
to the carport. Held: The evidence requires the submislsion to the jury of 
the question whether the s~treet so constructed afforded reasonable ingress, 
egress, and regress with respect to plaintiff's lot. 

MOORE, J., concurring in result. 

PARKER and BOBBITT, JJ . ,  join in cmcurring opinion. 
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A P P E ~ L  by plainrtiff from Parker, J., Maroh 1963 Session of NEW 
HAXOVER. 

Action for damages for interference n-it11 an  easement of accelss. 
These factis are established by the pleadings: I n  1956 defendant, was 

'uhe owner and developer of a r e s ~ d e n t ~ a l  subdivmon in W~lmmgton 
known as  Slierwood Forest. On Septelnber 19, 1936 he sold plaintiff a 
lot fronting on Eatst Lake Shore D n v e  in the subdivision. ,4t tihat tirile 
tlie defendant exhib~ted to plaintiff a plat ~howing the general layout 
of Bhcmood Forest and agreed 'uhat a street would be constructed 
along the south slde of the lot. The deed n-hlc!li defendanlt delivered 
granted plalntlff an ea~sement In and to that street In the follo\nng 
language : 

"The parties of the first part hereby give, grant, and convey 
unto the said parties of the second part n right-of-way and ease- 
ment of egress, ingre~ss and regress over and upon tha t  s~aid road or 
roads, adjomng tlie above described lot and bounded and de- 
sciibetl n- fo l lo~~s . "  (Dc~script~on of the street is eet out b~ metes 
and bounds.) 

The dced also contained, i n t e r  alia, the following restrictions: 

" 2 .  S o  building <hall be located on said loit nearer than fifty 
(50) feet to tlie front of xiid lot and not ne1:irer than ten (10) feet 
from the side of said lot, or nearer t<llan ten (10) feet from tlie 
rear of said lot." 

" 3 .  The plans and specifications of all buildings n-hich slha11 be 
erected or moved on any lot sdudl be subject to approval by tihe 
dcvelopcr, and the lot c:mnot be subdivided vitliout the approval 
of tlie dcrelopei*." 

Plaintiff submitted tlie plan~s for his house to bhe defmdant who ap- 
proved them on January 30, 1957. Thereafter plaintiff conlstructed 9 

house on the lot in accordance with tht. plans which included a carport 
on the south side of t,lle house. 

At  the trinl, plaintiff'ls evidence was sufficient to ahow Lhe following: 
His lot fronts nes t  95 feet on Lake Sllo~re Drive and South 201 feet on 
R,obin Hoold Drive. -it the time plaintiff submitted his planrs to the de- 
fentdant, i t  was understood between them that  the house was to be lo- 
cated near the center of the lot anld that  tlie carport would open to 
the  south on the new road to  be constructed (Rolbin Hood Drive).  The 
house, when completed in July 1957, wals situated 70 feet back from 
Lake Shore Drive, 10 feelt frolin the north property line, anld the en- 
bance to  the carport was 18 feet from Robin Hoo'd Drive. 
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At tlhe time of the sale, a dirt road ran froin East  Lake Shotre Drive 
along the south side of plaint~ff'fi lot, clutting acrass i t  a t  the rear. This 
road was level with plaint~ff's lot but was conisidelrably higher than the 
lot acrosls the  road on the soutlh. -4s an induceinelnt to the plainitiff to 
purc~lmse tlie lot for $2,300.00, defe~ndant pointed out t~he enlhanced 
value i t  ~ o u l d  have as  a cormelr lot when the new road was opened. 
They did not disculss the manner in whioh the rocad was to be con- 
atructed. 

Defendant began the cons~truction of Robin Hood Drive about Sep- 
teinbar 18, 1961. Over plainitiff's prote>t, the road wals graded in such 
a Fay th~at  tihere is now a perpendicular drop of fro~in 3 to 6 feeit along 
the south slde of tlie lot. At  the entrance to the carport the drop is 6 
feet. The dirt reixoved when the rload was graded wa~s used t o  fill in 
the lots across tlie street as well a~s another low area in the develop- 
ment. The low ~ a d e  of Rolbin Hood D r i ~ e  has made the plaintiff's 
clacport inaccessible. Any driveway constructed to i t  from t~he street 
~ o u l d  have to  be so steep tha t  a car would drag upon entering the car- 
port. If the c a r p o ~ t  is ever to be used, ~t must be rebuilt so tihat i.t can 
be entered frail1 the eaist over a drive comstructeld from the rear of the 
lot. This co~nlst~ivction would cost $1,121.85. As a result of the grading 
of Robin Hood Drive the market value of plain~tiff's property has been 
seduced $2,750.00. On ilugu~st 30, 1963 the State Highway Conlmission 
6aok over the  nlaintenance of Robin Hood Drive. 

At  the conlolusion o~f plainitiff's evidence, the defendant's motion for 
judgnient, a s  of no~nsui~t was allowed and the  plaintiff appealtd. 

Poisson, Illarshall, Barnhill & l17illiams for plaintiff appellant. 
Aaron Goldberg and John J .  Burney for defendant appellee. 

SHARP, J. At  all times pertinent to a decisioln of this case Robin 
Hood Drive was not a public road. Wlule the Sitate Highway Commis- 
sion is now maintiaining it, the riglilts and liabilite,~ of the  panties are 
t o  be determined by their deed anld not the rules applicable to a gov- 
euminen~tial agency when i t  openis or c~llanges tihe grade of an  exisiting 
streeit or highway. See Smith v. Highway Commission, 257 N.C. 410, 
126 S.E. 2d 87; Jenkins v. Henderson, 214 S . C .  244, 199 S.E. 37; Wood 
v. Land Co., 165 N.C. 367, 81 S.E. 422; Cf. Bennett v. R.R., 170 N.C. 
389, 87 S.E. 133; McGarrity v. Commonwealth, 311 Pa .  436, 166 A. 
895. 

By purchlaising a lot witrhin a aulbdivision with reference to the plat 
trherelod, phintiff acquired the priva6e right to  have eaicih and all of tlhe 
streets shonvn oln the  pla t  kept open or  available fos openling a+s crcca- 
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sion iniglit reqmre. S t e a d m a n  v. Pmetops ,  251 K.C. 509, 112 S.E. 2d 
102; Somerset te  v. Stanaland ,  202 N.C. 683, 163 S.E. 80-1. Here, how- 
ever, plalnhlff is not re~lylng upon any rlghts whic,li he might share in 
common with crt~lier property owners in tilie subdivision or upoln any 
impiied right of acces~s as an abutitlng landowner. By 111s deed from de- 
fend~ant, plaintiff acquired a specific eliisement of a c c e s  in the mad  ad- 
jouzzng I~zs  lot on thc -ouhh. Access froin the street was not lmited to  
any particular portion of the lot. 

One, n+ho by deed lias specifically grmtcd to another an  ealse- 
ment of accca.;, nlay not ohbtruct the easeinent In wich manner as to 
prevent or t o  Interfere witdl ~ t ~ s  rc~~son~ahle  en jop icn t  by his grantee. 
The grantor is obllgatcd to refimn froni dolng, or pmmtt ing anything 
to be done, n71iicll rwults In the impalrnlent of tllc easement. 1 7  9. Am. 
Jur.. Easewztxts 137. 

It 1s apparent that the portles contcnlpiated direct, practical, and 
reasonable accebs to all parfia of the lot from the shrent whenever i t  
was opened. Such uqc in a residential development today nece~sslarlly in- 
cludes accesls by nutoinobile. At tllie t m e  plaintiff purchased the prop- 
erty in question a dlrt road, level with the lot, ran from East  Lake 
Shore Dnr-e along a portion of i t~s south h e .  Prlor to the construction 
of Rohln Hood D n v e  dcfen~d~ant approved house plan13 for the plain- 
rtlff n lilcli ~ i i o ~ e d  tdllat acceks to the carport could be had only from 
tha t  sheet. The fact tillat plaln~tiff's property would eventually be- 
come a corner lot, with accesls from two streets, r a s  one of bhe ina- 
tmial inducenients of the sale. Obviously a seco~nld stree~t would add 
nlobhing to the value of a lot ~ f ,  when opened, i t  provided only a jump- 
ing off place for children to disport themselves. 

Under the evidence in this calse it is for the jury to say whether t,he 
defendant constructed Robin Hoold Drive so as to afford reasonable 
ingrew, egress, an~d regrclss ~ w t h  respect to the plaintiff's lot. If he did 
not, thc plaintiff ~ o u l d  bc entltled t o  recover the depreciation in the 
market value of his lot wl~icli was proximately caused by his failure 
to  provlde such access. 

The judgment of nonsuit is 
Reversed. 

121oon~, J., concurring in result: 

\Then land is subdivided into lobs and a i m p  is made thereof show- 
ing strect~s, and I d s  are sold wit,h reference to such map, the owner of 
the  subdivision the~rehy dedicates trhe st'reets to the use of t h s e  who 
purc~lia~se the lats for ingress and egrrsls. The lot purc~hase~rs acquire 
eaaenienhs of ingreiss and egres ,  brut are entitled t,o exercise only such 
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righjhts khereundw as may be necessary t o  a reasonlable anld proper en- 
joyment of liheir premise~s. Hzne v. Blumenthal, 239 N.C. 537, 80 S.E. 
2d 458; Rudolph v. Glendnle Improvement Co., 137 S.E. 349 (W. Va.). 
I n  the instant case, tihe deed from defendant to plaintiff sets out this 
right of ingress and egress in exprelss terns ,  ars f01101ws: "The p a r t ~ e s  
of the finst p s i t  give, grant, and convey unto the pasties of tihe seconld 
palrt a right of way and caseinenit of cgress, ingress and regress over 
and upon that cortain road or roads, adjoining t>he above described lot ,, . . . .  

Koithing passas by iinplicat~on as incident to the grant of easement 
except what is reasona,b!y necessary to its falr enjoyment. Hzne v. 
Blumenthnl, supra. I n  consitruing the grant of ealsement, the colurt will 
look to the circumstance~s attending the translaction, the s~tualtion of 
bhe pal tieIs and the object to be obtained. Stevens v. Bird-Jex CO., 18 
P. 2d 292 (Utah) .  

Plaintiff's lot is relsidenltial property and restricted to one residence. 
I t  TTns undoubtedly contemplated that  plaintiff might own one or 
more nutoinobiles for u>e of hi~nself and family, and n ould requlre one 
or more entmnces to tile street anid ro;2d a b u t t ~ n g  his lot on the west 
and south, relspe:tively, for the car or cars. I t  TTas not contemplated 
tha t  plamtiff n-ould be pcnnitted to  cnter the street a t  every point 
along the 203 feeit of south frontage. Bnrrett v .  Duchazne, 149 N.E. 
632 (J laa~s. ) .  T l i ~ s  is true for two reasons. Such extensive use is not nec- 
eisslary to the fair and reasonable enjoyment of the easement. An ease- 
ment musit not unreasonnbly interfere with the rights of the o m x r  of 
the serrvicnt edate .  Ingelson v .  Olson, 272 X.W. 270, 110 A.L.R. 167 
( M n n . )  . 

Plslntlff's easement as  set out in the deed does not fix the location of 
the entrnnce or entrancels to plaintiff's lot. When an exprssc; easement 
d~oas not fix the location of the \my,  the grantor of the easenlent hals 
the right to designate the location in a reasonable nlanlner with due 
regard to the rights of grantee. If grant80r does not locate the way, 
grantee may do so if he take~s into comiderntion the interest and con- 
venlience of grantor. Andrezcs v .  Lovejoy, 247 X.C. 354, 101 S.E. 2d 
395; Cooke v. Electrlc Xembership Corp., 243 X.C. 453, 96 S.E. 2d 
351 ; Anno: 110 X.L.R. 176-178. 

"When the grant of an easelment of way does not definitely locate it, 
it has been consistently held that a realsonable and convenient way for 
all1 plarties is tlhereby implied, in view of all the cincun~stance~s." 110 
A.L.R. 175. When plaintiff purchased his lot the road in question had 
not been opened. There sms a. "dirt ~ o a d  from East  Sho~re Drive (the 
street along the weslt end od plainitiff's lot) aloing the south of plain- 
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tiff's lot, cutting acioss i t  a t  the reiar," but there is no contention t h a t  
tli~s n-as the road sllonn on the  111ap, or tha t  the propo~sed road when 

a ion opened r o u l d  be tilie same In con-.truct~on, e l e n h o n  or exact loc t '  
--"They d:d not discu-s t l ~ e  manner ln n-liicli the road was to be con- 
~trucited." Plaint~ff' .  lot Tvas low a t  tiic east and n e,t end~q and high in 
tlie initltlle -At tlie 1 ) l ~ c e  vim-e tlie propolseJ road n as  to be constructed 
the  terrnln sloped donnward to the  ?out11 so t l i ~ t  tire lot on the  soutli 
eide of the proposed road n a s  n low l)lace, inuch loner than tile high 
pomt on pIalnt:ff's lot. Tlie purcliaser of a lot I -  fivcd n , th  n o t ~ c e  of 
~ t s  natural  cond~tion 41 X L R .  1443. I n  con~.tructi:lg the  street ~t \yas 
nece~a~-nr.y for defendant to take inany thing; nlto con~sideration. P l a ~ n -  
tiff's ~ r ~ t n e s s ,  Mr. Yon Oel-.cn, a clr-11 engineer, te-tified: 

"The >treets and roadway. in a -ul~ii lv~?ion,  in being graded, af- 
ter tlliey are located are gericr:illy go7 cine13 by several factors, eLicii 
of n-liicli lias a certain limd of healing on t\he elevations and grad- 
ing of tlic streets. Tiic n~atural  factor is a lwtys  economy, and ~t is 
nece-~qa~-y to build a good street economically, and tha t  ineanls 
>-ou would b;tlnnce your cuts and fills so that  the areas you cut 
d o n n  can fill the ayeas you have to fill in. The nest  governing 
factor woulcl probably be d~a innge ,  and the  r o a d ~ ~ a y  levels to  
lwovicle adequate dminage to rrniove rain ~vaterq from surro~ind- 
ing arcals of the street. There n i u ~ t  be n suiface hufficicnt to drive 
on, a~nd alio as for tlhe e l~min~at icn  of siglit o b s t ~ ~ ~ c t ~ o n ~ .  - h o t h e r  
factor n l ~ i o h  is i n v o l ~ e d  is tlie inntter of conformity to adjacent 
larilds, and accecls thereto, for the  street 1s huilt primarily for the  
people bullding nearby; the nccc.c,- tc nrljacent land~s. Normnllp 
the  roadways serve areas they p a s  tllrough. 

Thus  defendant ~ v a s  requ~red to  conlsider the suitability of the road a s  
a t81iorouglifare, drainage and obstructions, as ~vel l  as its adaptability 
to  accclss tfo plain~tiff's lot and the  lot directly opposite. Whetlicr de- 
fendant could reasoriably provide an  entrance to plaintiff's lolt nt t he  
point plaintiff desired arid also meet the otj!ler recpireinents is a quers- 
tion for the jury. When the road was opened, ~t mlas about a t  even 
grade with plaintiff's lot alt t31ie east  alnd west ends of the  lot;  in the 
ccnter tlllc lot n-ns muoh higher than the  street. Tlie diffelrcnce in ele- 
vation b e h e e n  the  edge of the par-ement and bhe floor of plaintiff's 
carport is 6 feet-it does not appear hon- far  above the surface of the 
lot tlic poor of the  carpolt  is. Plaintiff could not enter his carport from 
a driveway (if constructed) leading directly to the  street  because the  
elevation is such t,hat s car would "scrape." B u t  a t  nxmy poink both 
east and west of the  carport a car can enter the  lot a t  g ~ a d e  or by an 
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entrance of ,slight elevation. The dolor of the canpod is 18 feet from 
611e edge of the lot and a t  least 20 feet from tihe point where the cut 
beginls. A car entering the lot to  the  eia~st ar weslt of the carport "could 
go in (trhe car-port) wihh a  skillful driver." It does not appear in evi- 
dence how wide the door tAo tihe carpolrt is, but i t  i~s conmon kn~owledge 
t h a t  ondinary automobile operators drive calls into nlarrov; driveways 
anld pa~rking spaces a t  right angles from highways and streets wibh less 
turning space than 18 tto 20 feet. Plaintiff is not entitled, a t  all evenbs, 
to  the most conveniient and direct route t o  his carport, else all streets 
and roadways in subdivision~s must be approximately a t  lolt grade re- 
gardless of tihc natural contour of the laad. ITTllat plaintiff i~s entitleid to 
is a reasonably convenienlt and proper enhrance or antranlce~s to his lot 
under the circumstance~s. 

The location of an easenlclnt of v a y  inay be determined and fixed by 
implied agreement, acquie~scence, or by par01 agreernenrt. 110 A.L.R. 
178-180. And onice i t  i~s located and fixed, i t  may not be altered except 
by mutual consent. S m i t h  v. Jackson,  180 S.C. 115, 104 S.E. 169; 
N d l e n  v. Canal & TT'ater Co., 130 N.C. 496, 41 S.E. 1027; Interna- 
tional Pottery Co,  v. Richardson, 43 .4. 692 (S.J.) ; Tripp v. Bagley, 
276 P. 912, 69 A.L.R. 1417 (Utah) .  Plaintiff co~ntend~s tha t  by approv- 
ing his house l)lans, includinig the planis for the carport, and by an "un- 
derstanding" tlint the house ~ o u l d  be built near the center of the lot 
with the  carport facing the rotad in que~stion, defendant assented to an 
entirantce from the road direc.tly into the carport. Defen~dant, of course, 
contends otlicrwise. This 1s alsio a question for jury determination. 

I do not agree witth the f o l l o ~ ~ i n g  statements In the majority opinion, 
as legal concl~wioas and principles: (11 . . . ('Accees fro~ni the street 
Tvnls not limited to any particular portion of the lot." ( 2 )  "I t  is ap- 
parent t l ~ a t  tehe partie~s c~ntempla~ted direct, practical, an~d reasonable 
aclcess to all pa-rts of the lot froin the street whenever i t  mis  opened." 
For reasolnls already stated, it is illy opinion that these statements are 
too broad and assume the truth of n111ch plaintiff must prove by the 
greater weight of the evidence if he its to prevail. 

PAEKER and BOBBITT, JJ. join in this concurring opinion. 
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FLOYD F. CORRELL AND WIFE, HEISSIE  W. CORRELL v. DAVID L. HART- 
NEBS, TJA HARTNESS REALTY COMPANY, AND J. CARROLL ABER- 
WETHY, JR., AS TRUSTEE. 

(Filed 15 January 1964.) 

1. Cancellation and  Pfiscission of Instruments  §S 2, 10%- 

Where the agreement batween the parties as  contended by defendant 
and supported by his evidence is to  the effect tha t  plaintiffs mere under 
contmckual obligations to sign the note and deed of trust in  question, the 
 submission of the issue of fraud sol~ely on the ba~sis of plaintitf's contentioa 
that the execution of the note and deed of trust was procured by defen- 
dant's false representatiou that the papers were releases relating to other 
property owned by plaintiffs, i s  error, since the court is required to charge 
on a11 substantire features of the case arising on defendant's pleadings and 
evideuce as  well as  on plaintiffs'. 

2. Trial § 33- 

The court is required to charge the lam on every substantive feature of 
the case arising on the allegations and evidence, eren in the absence of a 
special request for instruotions. 

APPEAL by defendant Hartne~ss from Campbell, J., April 1963 Session 
of CATAWBA. 

C ~ w l  action instituted January 26, 1962, to have adjudged null and 
void (1) a deed of trust to J .  Clasroll hbernebhy, Jr., Trustee, and (2) 
the $6,C@0.00 note descri~bed therein and purportedly secured thereby, 
on the ground the execution thereof by plaintiffs was procured by false 
and fraudulent reprasmtat~ons of defendant Hartnes~s. 

Uncontroverted evidence disclolee~s the following background facts: 
Prior t o  August 25, 1960, David L. Rartneiss, hereafter called de- 

fendlant, ofr David L. Hartneas and wife, Mathalda il. Hartnes~s, own- 
ed Lot 9 of Belle View Acres Subdivision on which a new house had 
been conistructed, hereafter referred to ads the Belle View p~operty .  
Plaintiffs then owned a lot on Sandy Ridge Road Extension on which 
there n a,s a five-room house in which they llved, hereafter referred to  
as the Correll property. Thcre wa~s another lot on Sandy Ridge Road 
Extension on which there n-as a four-room house in which the mother 
of tlhe feme plaintiff lir~ed. This property, for reasons indicated below, 
will be referred to  hereafter as the La11 property. Mrs. Ki lma  C. Lail 
is the daughter of plaintiffs. 

The Lail property was the subject of n lease-option agreement ex- 
ecuted in June, 1957, by C. R. Looper and wife as lessors and by 
Robert E. Lail and w f e ,  Wilma C. Lail, as lessees. The lclase was from 
August 1, 1957, through July 31, 1962. It provided for the payment by 
the lessens of a rental of $80.00 per month and all taxes, asse~ssinents 
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and fire lilnlsurance premiums. The lesseeis were granted tihe optio~n to  
ipurclha~se tlie property a t  any time during the term of the lea'se a t  tihe 
price of $3,000.00. I n  the event tlhe lessees exercised thiis option, the  
amount hheretofore pald as rent, (wit~h certain deductions) wals to be 
orediteld lals ps r t  payment of the purclhase price. 

Plaintiffjs alleged they and defendant (on or a,bout August 28, 1960) 
entered into tlie following agreement: Plaintiffs agreed to  purc~hase the 
Belle View property from defendant a t  $15,500.00 an~d pay therefor 
as follows: ( I )  Plaintiffs would o~btain a loan of $9,500.00 from a 
buildlng and laan alssociation, to be  secured by a first mortgage on the 
Belle View property, and pay this amount to defendan~t. (2) Plaintiffs 
would convey to  defendant the Correll property subjeiclt to a mortgage 
of $1,014.34. (3)  Plaintiff3 ~ o u l d  have the Lails tiranisfer their lease 
and optlon to defendant so tha t  deifendant,, upon payment of a balance 
of $3,612.00, could o b t a ~ n  a deed for tlie Lad property. (4)  Defendtan% 
agreed to pay plaintiffs $500.00 ( a  total of $1,000.00) as  and when de- 
fendant sold each of a a ~ d  properties, to wit, blie Coirrell property and 
the Lail property. (Kote: There is ntotihing in plainstiffs' allegations or 
evidence purporting t o  relate the conveyance of the Correll property 
and the asslgn~iient of the leaise-opt~on agreement on the Lad  prop- 
arty to tlie specific sum of $6,000.00, tjo wit, the balance due on the 
agreed purchase price of $13,300.00, or to  the effect bhe Correll prop- 
erty or tilie La11 property n-as accepted by defendant a t  any agreed 
valuation.) 

Plaintiffs alleged they obtained the $9,500.00 mortgage loan as  
agreed and paid tlie amo~unt to defendant; bhat they conveyed the Cor- 
re11 property to dc~femdant; and that  bhe Laills assigned the lease and 
option on the Lad property to defendant. 

T l i~  nolte and deed of trust pla~intiffs st tack are not set out in the 
rec~ord. A ntipulntion discioses the following: Plaintiffs executed tQe 
$6,000 00 note and the deed of trust to kbernethy, Jr . ,  Trustee, both 
dated September 23, 1960. The deed of trust is on a stanldard printed 
fo~rm. The deed of tlrust ~cc i tc~s  tha t  pllaintiffs are indebted to David L. 
Hartness and vifc,  i\lat~halda A. Hartness, in the sum of $6,009.00, for 
wliich they executed and delive~red to David L. Harhness and wife, 
fiIatlialda A. Hartneas, their note in the sum of $6,000 00 payable 
bhrce years after date, with interest from date a t  the rate of 6% per 
annuin, payable annually. The deed of trust  provitdeis that plaintiffs 
eionvey to A\bwnetliy, J r . ,  Trustee, as security for the payment of their 
isaid $6,000.00 note, the real estate thry had purcha~sed from David L. 
Hartnesls and ~vife, Mathalda A. Hal-tnass, to wit, the Belle View 
proponty. Plaintiffs' execution of the deed of trust "was notarized" by 
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ITT. E. Frye, a niobslsy public, on Se~ptember 27, 1960; and the deed of 
i tm~h was filed for record and recolided on Octaber 17, 1960, in tlhe 
Catan-ba County Registry. 

Plaintiffs alleged Floyd F. Correll executed the $6,000.00 note and 
tihe decid of trust to Xbernethy, Jr., Trustee, In rel~ance upon defen- 
danit's false and fraudulent representations that the paperls he was re- 
quested to sign an~d did sign were releasas relating to  the Correll and 
Lail piropcrties and upoln defenidant's a~ssurance 'uhat tihe papers would 
not be presented to his wife, Heasie W. Correll, folr her signiature unlasls 
and unltil subnutted t o  and approved by Mrs. Lad, their daughter; 
a~nld tliat Hessic TT'. Corrclll executed the $6,000.00 note and tihe deed of 
trust to Abcrnetdhy, Js., Trustee, in reliance (1) upon dcfenldant's false 
and fr~audulent repre~sentations that  the papers she was requested to 
sign and did sign were releases to the Correll and Lail pi1op- 
erties and ( 2 )  that  said papers had been suhiiiitted to and approveld by 
N n s .  Lad. Plaintiffs alleged they did not learn the papers they had 
signed were a note and deed of trust on tlie Belle T'iew plroperty until 
"~sevcral inoniths afteir this occasion" m-hen a party who wais interwted 
in pui~clha~sing tlie $6,000.00 second nioi tgage note came to inspect the 
Belle View property. 

Plaintiffs prayed (1) tha t  "the said deed of tru~st and note be de- 
clared void and nmrkeld caniceled frcvm t~he record"; (2)  that  "tihe de- 
fenda~n~t pay to tllic plaintiffs the sum af $500.00"; and ( 3 )  tha t  tlie 
defendant be taxed with the costs of tlie action. 

I n  a separate anlswer J. Carroll Abernetliy, Jr . ,  Trustee, donied all 
allegationis of the complaint (except those relating to the residence of 
the parties) for lack of knowledge or infori~lat~ion isufficient to form a 
belief as to the truth thereof. 

Sn~swerlng, defendant denie~d categorioally all  of plaintiffs1 allega- 
tions that  their execution od the $6,000.00 note and the deed of trusk to  
Albarnetliy, Jr . ,  Tru~stee, Tvas procured by false and fraudulenlt repre- 
scntatlons of defendant. As to the terms of their agreement, defendant 
allegeid the purchace price for the Belle T'icw property wals, a4s alleg- 
~d aliso by plaintiffs, 'uhe sum of $13,t500.00 of which $9,500.00 was to 
be and was obtained by plaintiffs from the First Savings and Loan As- 
mciation of Hickory on a first nlortgage on said property and paid 
over to defendant. Too, defendant alleged, also in accord witah plain- 
tiffs' allegatdions, that  plaintiffs were to  convey the Correll property to 
defendant and were to  as~sign or cauqe to be a,wigned to defenda~nt all 
rights of the leissees under the lease-option agreenmnt on bhe Lail prop- 
erty. Defenidant alleged further that  plaintiffs agreed to execute a 
note and deed of trust for the balance of the purcha~se price for the 
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Belle View propedy, to wit, $6,000.00, and tha t  tihe $6,000.00 note and 
the deed of trust to Abernethy, Jr . ,  Trustee, mere executed by plain- 
tiffs In exact accord and colmpliance with bheir agreemenit. Defenldant 
dlegeld further tha t  the  Correll prolpwty and trhe Lail p~roperty were 
ea~ch valued in the trade a t  $4,500.00 and bhat, under their agreement, 
ars each of these p~opertie~s was sold by defend~ant 'uhe differen~ce between 
$4,500.00 anld the  debt on such p~roperty was to  be credited on plain- 
tiffs' said $6,000.00 balanlce purchase price note. Defendant alleged 
furtlher that  he had sold tihe Correll pro~perty and, in accordance with 
[said agreemenlt, had entered a credit of $1,517.61 on said $6,000.00 
note. Defendant alleged tihe $6,000.00 note and the deed of trust  bo 
Abernethy, Jr . ,  Trustee, are v a l ~ d  obligations. 

Defendant prayed (1) tha t  '(the plaintiffs recover nothing of the de- 
fendants and tha t  thi~s action be dismissed"; (2 )  t(hat the costs of t4his 
action be taxed against plaintiffs; an~d (3) tha t  '(the defendant have 
and recover from the plaint~ffs such other and further rel~ef as this de- 
fendant may be entitled to receive in the premises." 

The court, ~vibliout o~bjection, submitted one i~ssue, namely: "Dild t(he 
defendant procure the execution anld delivery of t~he Deed of Trust re- 
c o ~ d e d  in Book 641, a t  Page 350, and the note in tlie amount of $6,- 
000 by fraud?" The jury ans~vered, "Yes." 

Upon said verdict, tbe court entered judgment as foliowe: 
"NOTT7, THEREFORE,  i t  is ORDERED,  ADJUDGED an~d DE-  

C R E E D  tha t  th3t cerLain Deed of 'T'l-ust recorded in Book 641, a t  
Page 330, and that  certain promissory note dateid Septem~ber 23 ( s i c ) ,  
and signed by Floyd I?. Correll and wife, Hcssie TV. Corrall, made pay- 
able to David L. Hartnes~s be, and tihe same are declared hereby to be 
null and void and of no effect and tha t  the aforesaid Deed of Trust is 
hereby olrdered canceled from t(he public records of this State. 

"The Court talies judicial notice of the fact tha t  David L. Hartne~ss 
is the defendant refe~rred to in tlie above issue and tha t  the other de- 
fendant named in this ca~se, being J .  Ctwroll Abernethy, Jr . ,  as Trustee, 
has  no l iabi l~ty nor interest in tlie case excapt as having been named 
trustee in tlie Deed of Trust specified above. 

"It is FURTHER O R D E R E D  that the defendiant, Davld L. Hart -  
ness, be taxed wit11 the cost of thiw action as same may be detem~ined 
by the Clerk." 

Defendant excepted and appealed. 

Joe P. TYhitener for  plaintif  appellees. 
George D.  Hovey and  G.  Hztnter TVarlick for d e f e n d a n t  appe l lan t  

Hnr tness .  
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CORRELL V. HAR? NESS. 

BOBBITT, J. In lzmzne, i t  is noted that AIathalda 9. Hartneiss irs not 
a pa~rty to this action. Hence, lier interest, if any, in the $6,000.00 nlote 
and the deed of trust to hbernethy, Jr . ,  Trustee, is not affected by tihe 
verdict and judgment. 

The verdict, wliebher considered alone or in conjunction tvltll the 
charge, does not astablis~h the tenns of the agree~nient, entered into be- 
Itween plaintiffs and defendant. TThile the ccurt adjudged the $6,000 00 
mote and the deed sf tru~st to Abernetjhy, Jr., Trustee, null and void, 
~vhether plaintiffs are now indebted to defendant for any past of the 
agreed purchase price of $13,500.00 for the Belle JTiew property has not 
been detmnlned. 

The single issue s~ubnlitted relates solely to ~ h e t ~ h e r  the execution by 
plaintiffs of the $6,000.00 note and the deed of trusrt to Abernetl~y, Jr., 
Trustee, m-as procured by false and fraudulent representatlonts of de- 
fenldant. The following is typical of lnstruction~s to w h ~ h  defendant 
excepted and assignls as error: "Sow, the Court lnrstlucts you i f  you 
are satl~sfied from t<lils evidence anld by its greater 11-eight t<hat Hartnew 
dlid make a nll~srepre~seiitatlon to 11r. and Ah*. Co~rrell-that he ni l -  
fully and purpowly nlade a iii!l-rel~reqcntlation to them and tha t  he 
ni~>lcld them and nil~s~nforrned theill tihat they TT ere slgning a release, 
7%-hen In truth and in fact lie knew tha t  bliey were slgning n Deed of 
Tru~st and a note, and tlhat lie purpo!sely nusled them and tha t  tlhey 
( M r .  and Mrs. Correll) reasonably, by tllc exelclse of due care on 
tlielr part . . . that  they reasonably rclied upon these representations 
by 311.. Hartncss and they .~gned under t,hoae cil~cumstnnce~s, then the 
Court lnstruct~s you that you nould ananer that  first quebtion '17es.' 
If you are not so satisfied from t l m  eviclencc and by ltis greater n eight 
that  t(l1ey ncre  inis1c.d ant1 tllint they eaelclred ~cn~sonable care-the 
care of a, reakonable bubiness perzon 111 signing papers-then you 
n ould aazn er it 'So'." 

TT1t11 reference to  whetlier defendant represented the $G,000 00 note 
and t(lle deecl of t r u d  to  Ahernetlly. Jr . ,  Trustee, to be a release or re- 
lanser, the evidence ior plaintiff= and defendant, respectively, is In 
sharp conflict. 

Apnnt from conflicting allegatmns and evidence as to whether such 
representations Tyere in fact made, defenclant alleged and offered evi- 
dence tending to  shoiw tillat plamtiffs n e i e  obligated by the ternzq of 
t,heir agreement to execute the SG,000.00 note and the deed of trust to 
Ahernethy, Jr., Trustee, and tihat their execution tlicresf n-a~s merely 
a cotnpliance wit11 their contractual obligation. If the jury accepted 
this vieTv, the issue s~hould have been ans~wred ,  ( 'No " However, the 
issue m-a~s submitted and the jury xvas in~structed solely with reference 
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t o  whether the $6,000.00 note and the deed of tru~st t o  Abwnethy, Jr., 
Tmstee, were  signed by plaintiffs on account of alleged misrepresenlta- 
tions by defendant as tio whalt tihey were and xithout reference to  
~q~hetdier plaintiffs were obligated by their agreement to sign tihem. 

I n  our view, the validity of the $6,000.00 note and the deed of trust 
t o  Abernethy, Jr., Trustee, n~usrt be determined in the context elf the 
entire agreement entered into between plaintiffs and defenidank. 
Whether plaintiffs were obligated by their agreement to execute the  
$6,000.00 note anld the deed of brust t,o Abwnethy, Jr . ,  Tru~stee, wars a 
substantive feature of the  case arising on defendant's pleading and 
evidence. Failure to charge the  law on such sublstantive feature, even 
in the  ablsence of special request for such instruction, wa,s prejudicial 
erro~r for wliich defendant its entitled to a new trial. Whiteszde v. Mc- 
Carson, 230 S.C. 673, 680, 110 S.E. 2d 293, and cases cited. 

Defendant assigns as error the overruling of his motion for judgment 
of involuntary nonsuit. I n  this connectio~n, defendant relies on Isley v. 
Brow, 233 N.C. 791, 117 S.E. 2d 821, on calses cited therein and other 
decilsions od like import. However, als indicated above, tihe trial pro- 
ceeded on an erroneous trheory. Clearly, 11-hebher plaintiffs were o~bli- 
gated by their agreement with defendant to execute the $6,000.00 note 
anld the deed of trust to Abernethy, Jr . ,  Trustee, was of material sig- 
nificance in passing upon the slufficienlcy of plaintiffs' evidence to war- 
rant  subnis~sion of hhe single i~ssue on vhich the case mas tried. I n  these 
circunlstances, defendanlt's assignment of error is overruled. Upon re- 
trial, the court will be free 60 conislider defendant's nmtion for judg- 
ment of nonsuit, if interposed, without direct~on or restraint by any 
r tat em ant in trhirs opinion. 

While not the basis of decision on this appeal, it sleeins appnopriate 
to  call attention to the matters set out below. 

There is a variance between plaintiffs' allegation tha t  defendant 
agreed t o  pay them 8500.00 (a total of $1,000.00) ars and when defen- 
dant  sold each of said properties, to wit, the Colrrcll property and the 
Lail property, and plaintiff~s' evzdence. Plaintiffs' eviidence is to the 
effect tha t  these ainounts meie to be loans to  enable plaintiffs tdo con- 
solidate certain outstanding lsmall obl~gations. Plaintiff Floyd F. Gor- 
re11 testified: "I wals to pay the $1,000.00 back to Mr. Hartness a t  the 
rate of $30.00 a nionth." Tlhe evidenct. tends to s~how plaintifis did re- 
ceive $500.00 from defendant when defendant sold the Cotrrell prop- 
erty. 

All the evidence tends to show defendant did not obtain a deed from 
Looper for the  Lail property and did not advance to plaintiffs the 
,second $500.00. The causes and consequences of defendlant's failure in 
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these respects are not pertinlent on thi~s appeal. Suffice tto say, defen- 
dant con~tends he was without fault in connection wit~h hi~s failure to  
obtain a deed for the Lnil property and contenids further tha t  any fail- 
ure on his par t  in this reislpect n-ould a t  most entitle plaintiffs to  a 
credit of some undetermined amount on their $6.000.00 note. 

Whether the parties ~sliould a~sk leave to file ainendments to the 
pleadings to the end that  all of their rights and liabilities znter se may 
be detenmined in this actlon dlould receive consideration. 

Ke~v trial. 

A S S E  A U S T I S  JKRPHY r. r)ELEON TIMOTHY JITRPHT, JR.  

(Filed 17 January 1964.) 

1. Divorce and Alimony S 23- 

h comphint all~eging that defendant had abandoned the children of the 
niarriage aiid was  in default in the monthly ~ a y n i e n t s  he had agreed to 
n~alce for  bheir support under the tel-ms of a deed of separation esecuted 
by the partier, but n-ithout serliing or allegilig facts constituting grounds 

for dirorcr, either nbsoIute or from betl nnd board. does not nllrpe a cause 
of actioii under G.P. JO-13 or G.S. 20-16, to  :r.djntiicate tlir right to the 
cnatotly and snl,port of t l ~ c  cliildren. i111. remedy under the statutes being 
ordimrilr colli~ternl to an actioii for (1i~~)rve or for aliinoil~ xithout di- 
rorce. 

2. Pleadings 4- 

The facts alleged in the complaint determine the relief to which plaintiff 
is ent i t l t~l  and not the prayer for relief. 

3. Pleadings S 10- 
If thc coml~lnint l ) r r ~ r n t s  factc snfficicnt to  constitnte a cause of action 

or if f:aetz snffiviwt for (lint liuryose can be fairly gathered from it. i t  is 
guod a s  agninbt ileniurrer, ~ i o t ~ \ - i t l ~ ~ t a i i d i i ~ g  the pra> cr  for relief is for a n  
inapposite rcnieilr. 

4. Husband and Wife S 13; Habeas Corpus 3-Allegations held to state 
cause of actio~i for biw~ch of separi~tion agreenient or for habeas 
corpus. 
-1 corul~laint in an action by  the ~ 1 - i f ~  a l l~g ing  that  defendant had e-ce- 

cuted a scl~nratlvn agretlinent under nllich he agreed to pdy  a stipulated 
sum n~o~itlily for the iu11pi11 t of 1113 c.li~ldren, that defendant had refused 
to coinpl> nit11 this pro1 ision in the acreemelit and hnd abandoned the 
cliildrcn. 1s he ld  >nfl~cieiit to i ta te  a cause of action in favor of the wife 
n ~ o n  contract to recol t,r the amount in default under the selmration agree- 
ment and also sufficient to sul)l)ort the i*suance of a n rit of l ~ a b c a s  corpus, 
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G.S. 17-39, G.S. 17-39.1, for the custody and support of the children, and 
the court may ex mero motu so cmsider it. 

5. Trusts  § 6- 
A trustee of a n  express trust may sue without jolining his cestui que 

trust. 

8. Appearance 5 % Action may not  be dismissed for  want of service dur- 
ing  00 day period f o r  a l h s  summons o r  extension of t ime f o r  service. 

Where tliere has been no personal service of process, defendant's motion 
to dismiss an in persowam action for want of jurisdiction must be alllowed, 
notwithstanding defendant's later demurrer for  failure of the complaint to 
s ta te  a cause of action, if a t  the time of the demurrer more than the 
ninety days has elapsed during which plaintiff was entitled to procure the 
issuanoe of a n  alias summons or  a n  estension of time for service of the 
original summons, G.S. 1-05, but if a t  the time of the demurrer the ninety 
cliays allowed by the statute has not expired, defendant is not entitled to 
dismissal, and the demurrer for failure of the complaint to state a cause 
of ad ion  constitutes a general appearance waiving the s e n i c e  of process. 
G.S. 1-131. 

7. Judgments  § & 

Where defendant files a demurrer for failure of the complaillit to state 
a cause of action, which demurrer constitutes a general appearance maiv- 
ing service of process, the court may not, upon overruling the demurrer, 
entrr  nn order on the merits without giving defendant a n  opportunity to 
plead and to a hearing on the motion. 

8. Habeas Corpus 5 S- 
While a reasonable allowance for attorney's fees may be made a part  of 

the coists in  a habeas corpus proceeding, this may not be done until tliere 
is a proper hearing or a n  opportunity for defendant to  be heard. G.S. 6-21. 

9. Receivers § 1- 

Receivenship is a harsh remedy and ordinarily will be granted only 
where there is no other safe or expedient r e m e d ~ .  

10. Same- 
I n  a n  action by the wife against her husband to recover suppoat for  the 

mino~r cliilclren of the marriage, tlie appointment of a receivership to take 
irossession of bank deposits of the  husband is inappropriate, even though 
the complaint alleges that  the husband had abandoned the children and 
was about to dispose of his paoperty for the purpose of defeating plain- 
tiff's claim for support of the children, since plaintiff has a n  expedient 
and appropriate remedy by attachment. 

APPEAL by defendant from Johns ton ,  J., July 1 9 ,  1963,  Ses8sion of 
FORSYTH. 

C l y d e  C. R a n d o l p h ,  Jr., for plaint i f f .  
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Harold R. Wi lson  for defendant. 

MOORE, J .  This is an  action for subsi~stence anld support f o r  minor 
c1hildre.n. 

The action was collmlenced 23 May 1963 by issuance of summons 
whi~ch TTas re tu~ned  28 M a p  1963 by the sheriff of Foinsytih County en- 
dorsed, "After due and diligenlt search and inquiry Daleon Timothy 
Murphy, Jr., is not to  be fomd in Forsyth County, N. C., wherearbouts 
unkno-ivn." 

The complaint in subistance alleges: Plaintiff and defendlaat were 
married in December 1952, and arc re~siclents of Forlspth County, n'orth 
Carolina. Three clhildren, ages no(w 8, 5 and 3, were born to this unlon. 
Plaintlff and defendant \yere separate~d 7 May 19G2 pursuant to a sep- 
aratio~n agreement o~f trhart date. By virtue of the separation agreement 
"defendant is obligated to pay $40 per month for the support of each 
of the children . . . until such child ~ ~ a c l ~ e s  tJic age of 21 year . "  
Defendant's contributions to the  support of the children have been ir- 
regular, and he is in arrenln in the aniount of $240. Defendant refuses 
to con~ply vibh the agreelne~nt with respect to tlie support of the 
children. Plaintiff needs and is entitled t o  tile securlty and prlotection 
od a court order providing to  her rca~sonnble subsi~stence for thc ininor 
ohildren. Defendant lias abalnidoned the clilldren an,d left t~he State, is 
in parts u n l c n o ~ ~ n  and is about to d1spol.e of his prlopertp for the pur- 
polse o~f defeating plaintiff's claini for wpport of tihe ch~ldren. Defen- 
dant  lias an account in a substantial amount in t$he TJ7acl~ovia Bank 
and Truqt Colnpmy. Plaintiff is a fit and suitable person to have the 
ouqtody of the chlldseln. Plaintlff prays for an an-ard of custody, an 
allovance of "reasonable subsistence to  plaintiff for the uqe and bene- 
fit of the . . . children . . . pursuant to the provlcions of G.S. 50-16," 
temporary support n-ithout noticc to  defendant wllo 11x1s left the State 
ancl 1s in parts unlcnoi~m, the applicatioln of the bank depo~sit to mch 
support, an~d reasonfable attorney feea. 

On 24 M a p  1963 there mas a hearing "upon plaintiff's application 
fo~r an order a ~ ~ a r d ~ n g  to Iicr cliilcl support frsni the estate of t4he de- 
fendant, pursuant to . . . G.8. 50-16," and the judge, finding tha t  de- 
fendant ha~d abandoned the childre~n. left tihe %ate ancl n-as in parts 
unlmon-r:, an-arded plaintiff cuctocl~ of the cliildrm, appointed C r e o ~ ~ e  
E. Clayton, Jr . ,  receiver to take charge of defendant's funds on de- 
poqit in the First Enion National Bank and any other property or 
f u i i d ~ ~  of dcfentlont he might find within the juri~dictioii of the court, 
tlie receiver to pay therefrofm costs of the ~.ecelvership and of this ac- 
tion, including an alloxance of $100 to plaintiff's couii~sel, and $40 per 
n~ont~h  for the cupport of each child. 
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Pursuant to orders of 29 May,  1 June, 4 June and 19 June, 1963, 
the receiver took clharge of the bank deposit of $395.76 and a deposit 
of $1000 whioh defendant had a t  Wake For& College. It does not ap- 
pear whether any of these fundis have been disbursed by bhe receiver. 

The defendant on 20 June 1963 made a special appearance tlhmugh 
counsel and inovefd to dilsmiss the  action "on the ground tha t  bhe 
court doe~s not have jurisdiction over said defenfdant in trhat no service 
has been had on said defendant, either personally, by publicat'ion, or 
by any other means." 

Thereafter, defendant demurred to the complaint on the grounds 
tha t  (1) plaintiff is not tihe real party in interest, land (2) the facts 
allleged fail to  state a cause of actioln, anld particularly do not state a 
caulse of action under the provision~s of G.S. 50-16. 

At a hearing on 19 July 1963 the court overruled both t~he motion to 
dismiss and the demurrer. Defendant excepted and appeals to bhis 
Court. 

Certain language in the prayer for relief, quoted above, inldicateis 
tha t  plai~ntiff assumes tha t  t,he factis alleged conlstitute a caulse of ac- 
tion under the provlsionls of G.S. 50-16, entitled "Alimony without Di- 
vorce." This ~ t ~ n t u t e  in its original f o m  was enacted in 1872 (Laws of 
North Carolina, 1871-72, Ch. 193, $ 39). Prior thereto there was no 
statutory provision for alimony. Sclilagel v. Schlagel, 253 N.C. 787, 
117 S.E. 2d 790. T o  state a cause of action under G.S. 50-16 i t  is nec- 
essary to allege (1) the marriage, (2)  the separation of the husband 
from the w f e  and his failure to provide the wife and children of the 
marriage rea~smable subsi~skence, i.e., abandonment, or some conduct 
on the part  of the husband con~stituti~ng cause folr divorce, citllier abso- 
lute or from bed and board, and (3) want of provocation on 'uhe par t  
of the wife. Schlagel v. Schlagel, supra: Bailey v. Bazley, 243 hT.C. 412, 
90 S.E. 2d 696; Tmll v. Trztll, 229 N.C. 196, 49 S.E. 2d 225; Brooks v. 
Brooks, 226 X.C. 280. 37 S.E. 2d 909. 

Plaintiff's complaint doels not allege that  defendant ha~s aibandoned 
plaintiff, has failed to  provide her with subsistence, or is guilty of any 
conduct which ~ o u l d  be a grounld for divorce, either absolute or from 
bed and board. On the contrary, i t  is alleged tha t  plaintiff and defen- 
dant  separated 7 N a y  1962 pursuant to a separatio~n agreement. There 
is no suggestion that plaintiff is not satisfied with the  a,greemeat or 
thla~t defendant has breached the agreement relative to plaintiff in- 
dividually. The complaint is tha t  deftmdant hais abandoned the c~hil- 
dren and is in default in the monthly payments he agreed to  make for 
tihe benefit of the ahildren. ,At lrno~st the complaint states a cause of ac- 
tiion for cu~sltody of and support for the minor children. 
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Prior to  1933 custody of c~llildirea could not be determined in  a pro- 
ceeding under G.S. 50-16. S.L. 1933, Ch. 925, prov~ded far lsuah derter- 
mination in l ~ e u  of habeats corpus (G.S. 50-16, second paragraph). In 
1955 i t  n-as enacted tha t  "The court may enter ordcns In a p~oceedmg 
under hhls sect~on relatmg to  the support and mamtenance of tlhe 
ch~ldrein of the plalntlff and the defenldant zn the same mamer  as such 
orders are entered by the cozirt zn an  actzon for divorce, irrespective of 
what may be the rlghts of the wife and the husbland as  between them- 
selves in such proceedings. S.L. 1953, Cih. 1189-G.S. 50-16, trhlrd Pam- 
papl l .  These amendments (of 1933 and 1933) mean tha t  when a wfe 
has institutcd an action, upon proper allegations, for a l~mony without 
d~vorce she may In the origlnal complaint, or elrtller party may by 
nlohlon In the cauqe, seek and thereby olbtam a deterlninatio~n of the 
custody of tilie ahlldren of the maanage and an order for the support of 
lsuch children, even if ~t be determined that  the wife is not entltlod to 
allmony. But  an actlon for custlody of and support for children of a 
marriage may not be maintamed under G.S. 50-16 In trhe abwnce of a 
claim, upon proper allegations, of a lmony by t81ie wife. Custody anld 
support of ohildren are determined under G S 50-16 " ~ n  the same 
manner . . . as in an action for dl~orce." I n  Cox v. Cox, 246 N.C. 528, 
530, 98 S.E. 2d 879, we said: "TThen a cl~vorcc actlon 11s imt~ tu ted ,  jur- 
11sc11ctlon over the custody of the cll~ldren of bhe inarrlage vests . . . in 
tihe court before whom the d~vorce action 1s pending and becomels a 
concom~tant part  of the subject mattelr of the court's jur~sdlct~on In the 
d~vorce actlon." Thus, n contror.en,-y concerning c l d d  custody and sup- 
port accompanies, 1s co~llaterally connected n l th ,  and 1s incidental to 
an actlon for d~vorce or fo~r alimony nrlthout d~vorce, but map not be 
tdetermlned under G S. 50-13 and G.S. 30-16 nllen ~t 1s the only cause 
of actlon alleged (except In those special and unu~sual clrcurnstances 
provided for in the second paragraph of G.S 50-13, not applicable here. 
See In  re Cranford, 231 N.C. 91, 36 S.E. 2d 35). 

The coniplalnt dons not sitate a cause of action under G.S. 50-16, 
\but this doos not require that  tihe demurrer be sustained. Plalntlff 
prays for rellef In accordance with G S. 50-16, but ('The rellef to ~ h i c l i  
pIantlff is entltled 1s to be determined by the fa& alleged in the com- 
plamt and estahl~shed by the evidence, and not tihe plrayer for rellef. 
The fact that  the prayer for rel~ef demanids relief to  whic,li plalntlff is 
not ent~tled does not preclude recovery on a theory supported by the 
facts alleged." 3 Strong: K. C. Index, Pleadings, 3 4, p. 610. If the 
coniplalnt, in any portion of ~t or to any extent, presents facts sufficient 
t o  constitute a cause of action, or ~f fact~s sufficient fo~r that p u r p o ~ e  can 
be fairly gathered floni it. ~t ~ 1 1 1  survlve the challenge of a demurrer 
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based on the ground tihat i t  doas not allege a cause of action. Bailey v. 
Bailey, supra. 

Plaintiff alleges tha t  [she and defendant entereld into a separation 
agreement whereby "defendanit is (obligated to pay $40 pw month for 
tihe support of each of the cihildren . . . untll tsucih clhild reaches the  
age of 21 yeam"  From other allegations i t  is inferred tha t  tihe pay- 
ments were to be malde, and some of them mere made, to  plaintiff for 
the  banefit of the  children. It ils also alleged that  a t  the time of the in- 
lst~tution of the  action defendant was $240 in default. Plninhlff may 
maintain an abction upoln t8he contract to  recover bhe $240 default. 
Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Campbell v. 
Campbell, 23-1 N.C. 169, G G  8.E. 2d 672. Of cour~se, plaintiff ils not the  
belneficiary of the funid, she is merely trustee for bhe c~hildren. Good- 
year v. Goodyear, supra. A trustee of an express trust  may sue wAh- 
out joining his cestui qzre trust. Ingram v. Insurance Co., 258 S . C .  632, 
129 S.E. 2d 222. 

We note tha t  the relief primarily sought by plaintiff is a court onder 
a\vardlng her the legal custody of the  children an~d provldlrig for thelr 
future support. Juvenile courts and domestic relatlolns courts, vliere 
establ~shed, have jurisd~ction. G.S., Ch. 110, art .  2 ;  G.S., Ch. 7, art. 13. 
A halbeae corpus proceeding is also iavailable to plaintiff. G.S. 17-39; 
G.S. 17-39.1. Tlie facts alleged are suffic~ent t o  support the issuance of 
$a writ of habeals corpus. JTe pel-celve no reason why the court, upon 
mot1011 of plaintiff or en: mero motu, may not treat the con~plaint as a 
pet l t~on for w r ~ t  of ha~beas corpus and proceed accordmgly. I t  is op- 
tional with the superior court whether i t  will proceed in the cause of 
action referred t o  m tilie next preceding paragraph or  by habeas corpus. 
The  demurrer is not sustained. 

Defendant entered a special appearance and moved to  dismisls the 
action for want of jurisdiction of defendant, no summons having been 
served upon him personally, by publication or otherwise. Defendant did 
not waive the motion to dismlss by later filmg demurrer. G.S. 1-134.1. 

Summons was issued 23 RIay 1963 and returned by the sheriff 28 
M a y  1963 with the endlorsenlent tihat defendant is not to be found in 
Forsytih County and his wherea~bouts is unknown. So far a~s  the record 
di~sclose~s notihin~g further was done with respect to service of procews. 
However, the court properly denied trhe motion to dismisls. Plaintiff had 
by ~srtatute 90 days witihin which to procure tihe islsua~nce of an alias 
s u n ~ n ~ o n ~ s  or an extension of time for service of tlie original mmmons 
(G.S. 1-95) anld tlie attachment of defendant's property as a basis for 
service by publication (G.S., Ch. 1, art. 35, part  1). Tlie hearmg on the 
motion and notice of appeal to this Court occurred 57 days after bhe 
iwuance of the  original summons. 
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Demurrer on the ground t h a t  t~he  c~ornplaint does not  {state a cause 
olf action or for defect of parties is a appeaaance. Dellznger V .  

Bollingcr, 242 S.C. 696, 89 S.E. 2d 592. No t  being entitled t o  a dis- 
milssal of the  action for want  of service of surnmonls, defendant's de- 
inuwer brlngs liim in by  general appcarance and waive13 servlce of 
procelss. Harmon v. Harmon, 243 N.C. 83, 93 S.E. 2d 353. H e  is entitled 
ito time for answermg. G.S. 1-131. 

If so adviqed dcfendalnt may move t o  set aside and vacate t h e  or- 
ders awarding the  custody and care of the  children of the marriage t o  
plaintiff, decreeing the  payment of support for the  children, allowance 
of counsel fee, and appomting a receiver to take  over the  aslsets of de- 
fendant witliin the State. 

,4t the  time the custody and suppolrt ordcr wals enkred,  t h e  court 
was  ~it~11o;it authority to  rnake it. Defendant had not been served with 
sunmons or notice and had not illade a general a~ppearance. I n  a 
habeas corpu; proreeding custody or s i~ppor t  of children may  not be 
detern~incd until defendant ha; brcn cervcd ~ ~ i t , h  procelsis, pcrsondly or 
by  publication, or has nlacic tt general appenrance, and tllien only after 
time for :inqn-sin% llnq expired or after notlcc duly given. I n  nn netion 
upon n sclparntion :igreemcrit, such 2; m a p  be ninint,~ined upon the  
pleadings herein, custody is not involrcti. .I rcnlsonable allowance for 
attorney's feels m a y  bc made a s  a par t  of the costs in habeas corpus 
proceedings (G.S. 6-21), but  not until there is a proper hearing o r  a n  
o p p o ~ t a n i t y  for c?efendnnt to  he heard. 
By qtatute 2nd under general equitable princip!es n relceiver m a y  he 

appoiritcd hefore j i ~ d ~ m c i i t  when l)laint~ff os t ab l14 ic~  a n  apparent right 
to  specific propertp which ils the  suhject of tllc action arid is in posse-- 
q:on of the  adverse par ty  or where specific property, or its rents and 
profit$, are in danger of being lo-t or m ~ t c r i n l l y  injured or impaired. 
G S. 1-502 ; Sinc1cil.r V. R.R.. 22s S.C.  3V.  43 P E. 2d 5.55. -1 receiver 
may be zppointed p e ~ d o ~ t e  I t te  in the  discretion of Lhe couit. I3a)znn 2). 

Nannn. F9 S.C. 68. Gut, receivcrsliip js a ha141 remiic!~ arid n-ill he 
granted only n-here there is no otlhcr sqfe or cspetiient remedy. Pcoo- 
qins z* Gooch. "1 S .C .  677, 191 S.E. 750; AYo'ghbors v. Ez'nm, 210 
N.C. 5.50, 187 $ E. 79G; TT'oo(dnll v. Batll;. 201 S .C .  428, 160 S E. 47.5. 
Receir-x;liip i? ortllnnrily znci!lnry to    om^ cquitnhle relief. S,uclmr 
72. R.Ii.. s i i ~ , ~ a .  Recc~vers  have been a1,pointetl in d o m ~ s t i c  relations 
czseq to  preserve -pecific prolperty and t o  rollect lent. and income. 
Lambcfh 7 ' .  Tmrnbeth, 249 N C.  31,5, 106 S.E 2d 491; P e r h n s  v. Per- 
bins, 2 3  K C. D l ,  39 S E. 2d 356. I n  the instant cnse the property con- 
sists of t ~ o  >mgll c :~~sh depositc. Upon the  pleadings, ~ t t ~ a c ~ h m c n t  is the 
safe ,  expedient and appropriate reme~dy. G.S.. Ch. 1, ar t .  33. Receiver- 
ship owrrenches the hounds of discretion. 
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- -- - - - --  - 

The judgment below, overruling the motion to dismiss and the de- 
murrm, i s  affirmed and the cause is remanded f o ~  furtiher proceedings 
not in conflict with this opinion. 

Remanded. 

T I N d  M. SCOTT, EXECUTRIX OF THE ESTATE OF W. H. SCOTT, DECEASED V. 

WILLIAM THOMAS CLARK AHD CHARM P. CLARK. 

(Filed 17 January 1964.) 

1. Automobiles 5 21- 
The owner of a n  automobile is not a n  insurer of the safety of the tires 

on the vehicle but is required to use reasonabbe care to see that  each tire 
is in a safe and proper condition fa r  operation an the highways, and may 
be held liable for injuries proximately rasuLting from a defective ccmdi- 
tion of a tire when he has actual or implied knowledge of such u m f e  
condition, but otherwise a n  accident resulting from a blowout is usually 
Considered unavoidable. 

2. Automobiles 8 41- Evidence held sufficient t o  present question for  
jury as t o  negligence 111 operating vehicle with defective tire. 

Evidence tending to show that  one of the tires on defenciant's car had 
imprinted on it  the words "mobile home tire", that such tires were in- 
tended to be used an mobile homes exclusively and tha~t  they did not have 
ats much insulation on the cord and insulation between the plies a s  tines 
manufactured for use on motor vehiclw, that  the t i re  had only 13 or  20 
per cent of bhe tread on it  a t  the time of the collisicm, that  i t  had heat 
a n d  impact breaks in  the center of the tread and in the side wail, tha t  i t  
had been bought a s  a used tire almost three years prior to 6he collision in 
,suit, and that  the collision resulted when the tire blew out when the w- 
llicle operated by plaintiff's tesbate was approaching cm the highway from 
the opposite dilrection and was distant only lby a ca r  length, causing the 
vehicles to collide on the left of defendant'ls center of the highway, is held 
suficient to raise the question whether defendant knew or in the exercise 
of reasonable care should have knolwn of the dangerous condition of the 
tire and should have foreseen that  consqueneets of a generally injurious 
nature \170uM result from the operation of the vehicle on the highway with 
the tire in such condition. 

APPEAL by plaintiff from McKinnon, J., June 1963 Session of 
CHATHAN. 

Civil action to recover damageis for the  alleged ~ r o n g f u l  death of 
plaintiffl,s testate. G.S. 28-173. 

Plaintiff's testate, Mr. 11. Scott, met his death on 29 June 1961 a t  
about 3:43 p.m. as  a result of a collision olf motor vethicles, when a 
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1950 Chevrolet pickup truck operated by M7illiam Thoma,s Clark in 
an  easterly direct~on on U. S. Highway 64, a two-lane highway, about 
1300 feet east of it<s intersectmn with N. C. H ~ g h w a y  55 in Wake 
C~ounlty, crossed to  its left of the white center line on the highway and 
itls left f ~ o n t  collided wi6h tihe left front of a 1956 Chewolet pickup 
truck, ~~111cll W. H.  Scott was driving in a westerly direction on tlhe 
mine l i ig l~r~ay.  The hard-surfa~ced part  of the highway was about 
twelnty feet wide and on each side were shoulders six feet wide. At  
the scene of the colli~slon, t~he maximum speed limit n-as 35 or 60 miles 
an  hour. The n eathes wals fair anld tlhe highway was dry. During the 
trial tlle parties stipulated t4hat tlle 1950 Chevrolet pickup truck JTas 
owned by the defendant Charm P. Clark, and tha t  a t  the time of tile 
collisioln tjlie defendant William Thonla4s Clark was operating i t  a s  
agent of Charm P. Clark and witihin the scope of his agenlcy. 

Plaintiff alleges in her complaint and amendment thereto tha t  de- 
fend~ants n ere negligen~t in the operation of the 1950 Chevrolet pickup 
truck, idiich proximately clauked her teatate's death, In the follon-ing 
respeck: One, reckless driving in violation of G.S. 20-140; two, driv- 
Ing a t  a speed greater t h n  was reasonable and prudent under the ex- 
isting conditions, in violation of G.S. 20-141 ( a )  ; three, failing to keep 
a proper lool~out; four, failing to keep it under proper control; five, 
d r iv~ng  mto its left lane of traffic nit~hout azcertnining tha t  lt could 
be done in safety; six, driving into its left lane of traffic dircctly in 
front of the approaching pickup truck operated by her te~statc; seven, 
driving with steering equipment in a worn and defective conditioi~; 
eight, driving i t  equippcd iv~tlll old, n orn, defective and unlsafe tlres, 
n-hen eclcll of the defendants had, or by the e~ercise  of o r d ~ n m y  care 
should hare  had, laom-le~dge of the defective and unsafe condition of 
the tirck; and nine, failing t o  glve t o  her testate's approaching plckup 
truck one-half of the main-traveled portion of the hlglinray as nearly 
as powble,  in violation of G.S. 20-148. 

Dcfendnntq in their jomt anfmer deny tha t  they were negliqelt in 
any rc~spect. As a further answer and defense, they allege that  Killism 
Tnomas Clark was operating t<he 1050 Chevrolet pic!iup truck a t  a ren- 
sonable rate of speed, that  it m s  in good repair and condition accord- 
ing to  the heA of their knowledge, and that  as he came npar Scot,t's tip- 
proaching pickup truck, the left firont tire of his pickup truck suddenly 
hlen- out, causing i t  to veer suddenly to its lcft and ~ n t o  the approach- 
ing Scott pickup truck causing a collision, and that the collision waq a 
purc accident causeld by no negligence on their part. 

Plaintiff and defen~dantis offered e~idence.  The jury found hp ~ t s  
verdict that  the death of plaintiff's testate was nolt caused by t.he neg- 
ligence of defendants as alleged in the complaint. 
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From a judgnien~t, in accord with tlhe verdict, that  plaintiff take 
nothing by this action and taxing her with the cotsts, she appeabs. 

Barber & Holmes and Dupree, Weaver,  Horton & Coclcman b y  Jerry 
S. Alvis for plaintiff appellant. 

Teague, Johnson & Patterson b y  C .  Woodrow Teague and Ronald 
@. Dilthey for defendant appellees. 

PARKER, J. The court charged the jury in part as follolm: 

"Tlhe pllaintiff further alleged that  the defelndants did drive the 
pickup on the highn-lay while the steering gear thereolf was in a 
worn and defective condition and did opwa;te witrh tires that  were 
old, worn and defective and unsafe. 

"(As to trhose la~st t ~ v o  specifications of negligenice, gentlemen, 
with respect to operating with defective steering gear and operat- 
ing with defective, worn and unsafe tires, I ins~truct you thaf these 
its nlot here sufficient evidence of any defect of steering conidition 
or of tires existing priolr t o  the accident anld known to the defen- 
diants or should have been knlown to them in the exercise of rea- 
sonable care, for you to con~sider and folr those two slpecificatiom 
of negligeme to be submitted t o  you. However, the plaintiff con- 
tendis that  the defendant was negligent in all of trhe ohheir respectis 
alleged, or a t  least some d the~tn, an~d that  you ~s~hould bc so satis- 
fied from the evidence and by itis greater weight.)" 

Pllaintriff asisigns as erimr the part quoted above in parentheaes. 
During the t,rial anld before plaintiff rested, the parties stipulaited 

tihat trhe tire on the left front !Theel of the Chevrolet pickup truck own- 
ed by G h a ~ m  P.  Clarli was manjufactured by Mansfield Tire Company 
in June 1956, and tha t  on 6 August 1958 Charm P. Clark bought it  as 
a used tire from the Siler City Tire Company in Silw City, North Car- 
olina. 

PlaintifflIs evidence tended to show the follcming facts: Her testate 
about 3:45 p.m. on 29 June 1961 was driving a Ohevrolet pickup truck 
in a westerly direction on U. S. Highway 64 a t  a speed of heicween 40 
and 43 miles an hour where the maximum speed limit x-a3 55 or 60 
miles an hour. hleet~ng him on the highway was a Cihevrolet pickup 
truck driven by Williani Thomas Clark a t  a speed of about 35 or 40 
niiles an hour. Just before the pickup trucks met, there was a loud 
noise and the Clark pickup truck veered to  the left, an~d itis left front 
part collided with the left front part of the Scott pickup truck. As a 
~ a s u l t  of trhe collision, plaintiff's tesltate was instantly killed. 
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SCOTT I;. C L ~ W K .  

The court faund t h a t  Sion D. Jennlng~s, a witne~ss for a la in tiff, was 
a n  expert In the nmnufacture and repalr of autolnoblle tlres. H e  tersti- 
fied m substance, except when quoted, a s  follons: AIamfield tire 
t h a t  was oin the  left front nheel  of the  Clark plckup truck at the  time 
of the  collision, and n-hlcth 1s ninlked defendants' E x h b l t  6, ha~s  1111- 
pnntecl on i t  the 1%-ords "inoblle lionie tire." "llIob11e home tlras are  
nianufacturetl and  m a ~ k e t e d  t o  haul nloblle h o n m  exclusively. " 

* * 

There is s cllfference In the  lnnnufncture of a m o h l e  llonle tlre and a 
t ~ r e  to  be u-ed on wheels of a motor r-el~lcle. Thcle  1s not  a s  much in- 
6ulstlon to the cold am1 tlicre 1s not :is much ~n.ulntion between tlie 
plles of tlie tlle." This JIanafielcl t l le  liaa between 15 and 20 per cent 
of trend on ~ t ;  ~t has not been ~ecappeci I t  has five holes In ~ t ;  one in 
the cronn, nnoth'r 111 the bend, and tlie otllir t h e e  here and here and  
h e ,  polntmg t l ie~ii  out to the jury. Tlierc ale four patches in tlie In- 
ner titbe, n-hich h a t  been marlied dcfcndants' E s h b ~ t  1. 

Cliarnl P. Clark, testifying In 111s ou n bclialf, s,xd on crouz-examlna- 
tion: "I recall t!llnt I bought the tlre [ the  Tlnn+field tlre on the left 
fro:;t n1:cel of 111s pickup truck] floln 111.. \ \Tl~~te l icad In s d e r  Clty,  
and the cl'ite of tha t  na s  .lugu>t 6. 1938. .lt the t m e  I bought it ~t was 
p u t  on 1~ LIr. TVlilteliead m Sllel Clty. The tube v a s  put  In ~t from 
the othcr t l ~ i .  I dld not p t  a n e v  t lh ,  in n t  the t m e  I put the  J lnn~s-  
field tlre on The tube  n a, In good contiltion It hat1 one or t n  o patches 
on ~ t .  I had uced tha t  tube xt t h t  t ~ i n e  appo\ lmnte ly  t n o  yenrr. It 
had bcen u-ed appioxlmatelv t n o  yea1 s, and t!iat n a,s thc  aame tube 
m the lllnn-field tlre tlie date of tllc colli.ion I t  iind been in there con- 
tln~lously." 

V11l :~m T. Clark, te>t i f jmg in 111s o n n  behalf, said on dlrect es- 
anmnt lou :  ' On June 29, 1961, a T l n i r d a y ,  I bedieve, I took my  fat411- 
C I  '. p~ck i lp  lrtlcli and h l t e d  ton aril Rnlelgh. ' + " I had d r ~ x e n  
tha t  trucb hcforc thnt  day,  a t  1ea.t three times n week. The  condition 
t~he tlucl, I\ , 1 -  ln w t h  re~spect to  brake5 nnd steering e q u ~ p ~ n c n t  was all 
0.K ' " "  As I approached tilxs point mllere the accldcnt occurred, I 

3.; drlr mg on the ngh t  side of tllc road -15 to the firat thing tha t  hap- 
pened out of the orclln'~ry, the  l ire blow, whcl i  caused ine to swerve 
over. The left front t ~ r e  blew out I n a a  on my right slde of tlic road 
alt t ha t  t ~ m c .  * " At  tha t  time, I w i s  going approwmately 40 or 
43 inipb. \Then tlie tlre blew out, the  truck I mas driving swerved into 
tho oncomng traffic on the  lane. T h e n  the tire blew, I attempted to  
pull ~t back to the right but  I just could not do i t  I pulled into the  
other lane. I attempteld to  pull ~t to  the  right, bu t  I kept  going to the  
left side. I attempted to pull i t  t o  the  right, but  I just couldn't do it.  
A t  tjhe t m e  the  t ire blew out on the  left front wheel of my truck, the  
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Scott truck was on his side of trhe road app~oacihing me. * * * The 
left front of m y  truck a~n~d the left front of the Scotrt truck collided." 
H e  testified on cross-examinlation: "When I ha~d what I call a blow- 
out, my di~stance from the Scott truck was then a car-length or a car- 
lengrt~h-and-a-half. I am positive of tihat." 

The court found tha t  W. M. Shaffer, a witne~ss for defendamts, was 
an  experlt in automolbile tire constructim and tire failure. H e  testified 
in substance on direct esamination tha t  he examined the Llansfield 
tire t h a t  blev out, aind tha t  i t  had a heat and impact break practically 
in the center of trhe tread all the way through the tire. In  addition, 
he found another break through the tire on the sidewall. I n  describing a 
heat and impact break, Shaffer telstified: "It would brelak the cords on 
the inside and they will be dainaged sometimes for a meek or longer be- 
fore the actual blow. Tha t  is commonly known as  a mad hazaad, the  
one in the center of the tread, which 1s tlhe one I am describing." In  
response to  hypothetical questions, S~haffer expressed the opinion tha t  
there wals a blowout in the  heat alnd impact break of the tire before 
tihe colliismn. He tastlified on cros~s-exaininatioin in substance that thils 
Mm~sfield tire had on i t  the words "mobile home tire." 

The allegation in plaintiff's complaint tihat defendanhs vere  negli- 
gelnt in opwating the pickup truck with old, worn, defective and unlsafe 
tires, when each of them had, or by the exe~cise od ordinary care 
~houlld have had, knowledge of the defective a~nd unsafe condition of 
ltihe tires, which proximately re~sulted in her testate's death, and the 
evidence and stipulatrions above  set forth present a factual situation 
presentilng in terms of realities the abstract legal principle that  al- 
though the owner or driver of a motor vehicle does not a t  common law 
owe to  other users of the highway the absolute duty to keep the tires, 
and each one of them, on his vehicle or the  veh~icle driven by him in  
a safe and proper con~ditioln, he i~s, nevertheless, required by law to use 
reasonable care to  see thart the tires, anld each one of them, are in a safe 
and proper condition for operation on the highway, and i~s generally 
helid liable for an  injury or death whic~h proximately results from a de- 
feotive conditioln od the trires, or amy one of them, of wl~ic~h condition 
fhe owner or operator hlad knowledge express or implied. TThere trhere 
is no evidence tha t  trhe owner or opepatar had knowledge or slhould 
have had knowledge of the defective condition of trhe tire~s, or any m e  
of trhem, by a reasloniably careful inspection, the resulting accidmt is 
usually considered to  have been unavoidable, anid there is no liability. 
8 Am. Jur.  2d, Automobiles and Hlighway Traffic, Isec. 703; Amota-  
tionis, 24 A.L.R. 2d, p. 177, and 79 A.L.11. 1218. The following clases in- 
volving injuries alleged to have been due to  defective tires, although 
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t~he f>actual situationls are variant fmm the facts in the instanit case, 
support the general1 rule: Sherman v. Frank, 63 Gal. App. 2d 278, 146 
P. 2d 704; Dostze v. Lewiston Crushed Stone Co., 136 Me. 284, 8 A. 2.d 
393; Zarnllo v. Stone, 317 3Ia1ss. 510, 33 N.E. 2d 848; Delair v. Mc- 
ddoo, 324 Pa .  392,188 A. 181; Sazon v. Sazon, 231 S.C. 378, 98 S.E. 2d 
803. 

I n  Delnzr v. ;lfcddoo, supra, the Supreme Court of Penn~sylvania 
~said: 

"It  is common experience tthat the blow-out of an  auto~mobile 
tire is a hazardous occurrence. A blow-out has a known tendency 
to cause the vehicle to swerve and became unmanage~able, render- 
Ing pomhle injuly to otliers due to the lack of control. See Selig- 
man v. O ~ t h ,  203 Wls. 199, 236 N.W. 113, 117. I n  Klezn 21. Beeten, 
169 Wis. 385, 172 X.K. 736, 737, 5 A.L.R. 1237, tlie court stated: 

" ' I t  is familiar knowledge that  the blow-out of the  " ' * tire 
of an autonmbile is a dangerous occurrence, the degree of danger 
of course depcn{ding upon the rate of speed, and, we apprehend, 
tomcw11at upon the character of the car.' 

"\S'hlle blon--outs may result from unto-arcl accidents for ~ ~ l i i c h  
no re-ponsibillty exists such as from splke~s and other causes 
[citmg autliority], ivhere they result from defects in the tire 
arising from age or wejar, there seems IittJe doubt that  responlsi- 
bllity .;.hould attend the dereliction of tlie vehicle owner in usmg 
sucli equipment, if t~he faults ~ o u l d  be disclozed on reasontable in- 
spection." 

I n  IIuddy, The L a ~ v  of -4utomobiles, Yol. 3-4, 11. 127 et seq. (1931), 
it is stated: 

"Generally speaking, i t  is the duty of one operating a motor ve- 
hicle on the public highways t~o see tliat i t  is in reasonably good 
contiltion and pro1)erly equippccl, eo bllnt it may bc a t  all time#s 
controlled, and not become a source of danger to its occupants or 
to other travelers. 

"To this end, tlie owner or operator of a motor vehicle must 
csercise reasonable care in the inspection of the m~aclhine, and is 
chargeable wt<h  notice of everybhing that  2uch inspection would 
disclose." 

I n  the Restatemelnit, Tort(s, sec. 307, it is stated: "It is negligenice to  
use an instrumentality, wheLher a human being or thing, which the ac- 
tor knows or should know to he so incanipetent, inappropriate, or de- 
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fective, thah its use involves an unreasonable ri~sk of harm to otrhers." 
I n  the  same sectlon of thiis text i t  11s pointed out bhat tihere are certain 
relations, of whiclh that  of Master and Servant is: an  instance, In which 
bhe actor is required to take reasonable care to a~scertain by inspection 
the actual character of a thing turned over to him by even a careful 
peilson, and that even in the absence of such a special relation, trhere 
is a similnr duty of inspection where the worli in hand threatens ser- 
ious danger u n l e ~ s  the instrumi.nt,ality used is a p p r ~ p r i a t ~ e  and in goold 
condition, anld then i t  goes on to state: "" * * t~he duty of preparation 
includes a geneilally operaltive duty of inspection where the circunl- 
ehancels are such as would lead a reasonnble man to believe tha t  an  
inspection is necessary, as where the thing used is one likely to de- 
teriorate by previous use or otiher c n u w  or where the actor has some 
other reason for suspecting that  the article may be defective." 

There is no evidence that  the steering gear of the Clark plckup truck 
was in a r ~ o r n  and defeclive condition, and the judge coirectly ilustruct- 
ed tihe jury that  he would not submit the allegation of negligence in 
plaintiffk complaint in respect thereto t o  the jury. 

IIowever, an cnrtirely different factual situation exists in respect to 
the left front tire on the Clark pickup truck. The parties s t~pulated 
.that i t  JYas manufactured by Xlalnsfield Tire Company in June 1966, 
m d  that  on 6 August 1955 Charm P. Clark bought i t  as a wed  tire. 
Tlhe evidence of plaintiff and defendants is tha t  thls Man~sfield tire is 
a "mobile home tire," and t~hat  such words are imprinted on it. Such 
evidence would permit a reasonable inference by the  jury tha t  am 
mdinary inspect~on of this tire by the defendants, or either one of 
them, would disclose t h a t  i t  syas a "mobile home tire." Plaintiff's evi- 
dence and defcndants' evidence favorable t o  her and the stipulations 
would pcrmit a jury to  find tlmt this "mobile holn~e tire" had only 15 w 
20 per cent of tread on i t  a t  tihe time of the collision, had five holes in 
ilt a t  such time, n.as old, worn, dnngci~ous and unlsafe for use on a pick- 
up truck on the highway, ma~s not manufactured antd marketed for use 
on a motor vehicle on the highr~ay,  and that  sucrh old. worn, dangerous 
and untsafe condition of i9hi1s "molbile home tire" on the left front wheel 
of the Clark pickup truck was known to Charm P. Clark or should 
have been known to him by a realsolnable inspection of i t ,  and was also 
known to William Thoinas Clark, the operator, oir should have been 
known to  liini by a reasonable inspection of it, because he testtifield he 
"had drivon tha t  truck before tha t  day, a t  lea~st three times a week," 
tha<t the defendants in the exercise of the reaisonable care of a n  oadi- 
inarily prudenrt persofn is~hould have foreseen %hat consequences of a 
generally injurious nature would result from the operation of the Clark 
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pickup truck due t o  such colnd~tion of t l m  "mobile home tire" on it(s 
left front wheel, t ha t  this  "mobile home tire" on the  lcft front wheel of 
tihe Clallt pickup truck blew out by  reason of sucli c o n d ~ t ~ o n ,  1v111ch 
caused it to veer Into it4s left lane of traffic and to colll~de nit11 the  Scott 
p i c l i ~ p  truck, proximately lesulting in the death of plaintiff's testate. 

The t l ~ a l  judge coililnitted prejudicial error against plnlnitlff In in- 
stxucting the  jury t!iat irliere was not buffic~ent evidence of any defect 
of t m s  exiatlng prior t o  the  accident and hno\~-n to  the defendants or 
siliould h a r e  been ltnown t o  tliem in the exercise of reasonable care for 
them to  conqidcr, and tha t  he ~ o u l d  not submit the allcgatlon of neg- 
ligence In respect to  the  tires in p1a:ntiE's coinplaint to them. Such 
prejudicial error entitles plaintiff to a 

?Yew trial. 

(Filed 17 January 1964.) 

1. Sialicious Prosecution 5 -7- 
An action for malicious prosecution must be based upon a valid n-ar- 

rant, and the ~al idi ty  of the Tarrant may be challenged by motion to 
nonsuit. 

2. Same- 
The lam does not require the anme particular it^ in nar ran ts  as  in in- 

dictments. and, in an action for maliciouq prolsecntion, a warrant charging 
the larceny of goods of a ralue constituting a felong will not be held void 
for failure to ufe tlie rrord "feloniously" if the clerli issuing the warrant 
had authority to issue ~ a r r a n t s  for felonies and the court has the poner 
to bind defendant over on felony charges. G.S. 7-395, G.S. 7-306. 

3. Malicious Prosecution 3s 4, 5- 

The rule in Sort11 Carolina is that advice of counsel upon a full dis- 
closure of the facts will not of itself afford pro~tection from a suit for 
malicious yrosecution as a matter of haw, but is only evidence to be con- 
sidered on the issue of probable cause and malice. However, fa the iwtnnt  
case, the evidence i s  held  not to show that defendant acted on the advice 
of counsel in instituting the prosecution. 

4. Pleadings 3 23- 
The court has discretionary power to allow a n  amendment to a plead- 

ing provided the amendment does not set up a wholly different or incm- 
sistent cause of nction, and the alhowance of a n  amandmex~~t for the re- 
covery of punitive damages on the cause of action originally stated d m  
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not change the cause of action but merely permits a new kind of reLief 
in the same cause, and is within the discretion of the court. 

APPEAL by defend~ant from Bundy, J., Kovember 1962 Civil Session 
of PERSON. 

Action t o  recover damages f o ~  maliciouis prosecution. 
Plaintiff Bassinov anld his wife moved to Roxboro in 1948. About 

1954 they decided to  pwchase a new home. Plaintiff dilscussed the 
matter with defendant Finkle, his fahher-ln-law, who agreed to make 
the down payment. Finkle resided in Raleigh. The  pu~cha~se  was coin- 
summlated, Finkle made tihe down payment and took title in his 
(Finkle's) name. Plaintiff and hils mife and children occupied the house 
alnd plaintiff made monthly payments t,o a savings and loan aslsociatioln 
whicih had financed the balance of the puroha~se pslice. From time to  
time defenfdant Finkle either carried or sent articles of household furn- 
iture and equipment to  the Bassinov home. Plaintiff conltends these 
i tenx were gifts to the family but defendant insists he loaned tihein to 
the Bassinovs. I n  June 1960 plaintiff's mife, and c~hildren, left Roxboro 
ostensibly f o ~  a three-weeks visit with her sister in Arizona. They 
have not returned and pllaintiff anid his wife have been separated since 
tha t  time. Soon after the separation defendant requested plaintiff to 
valeate the home in Roxboro and leave the fwnlishingls in it. Plaintiff 
vacateid the premi~sels and had all furniture and equipment removed 
an~d stored. 

On 14 September 1960 defendant caused a warrant to issue charg- 
ing plaintiff with the larceny of household furniture anid equipment of 
a value of n1or.e than $100. Plaintiff was arrwted thereunder an~d re- 
leased on bail. I n  tlhe county court of Person County on 27 Geptember 
1960 the Sltate took a no11 pro~s and Baslsinov wals discharged. 

On 25 January 1961 defendant swore out a warrant cjharging plain- 
tiff with bhe embezzlement of $430 from a sale of a staltlon wagon 
join~tly owned by plaintiff and his wife, the sale having been procured 
a t  the instance of plaintiff without authority from his wife. The county 
court of Person County on 7 March 1961 dismissed the acition for want 
of probable cause. 

Plaintiff in~stituted the present /suit alleging two clauses of actioin f o ~  
malicious prolsecution, (1) based upoln the larceny prasecution, and (2) 
based upon the embezzlement prosecution. Plaintiff asked for punitive 
damages in the second came of action. At  the  tnial the court allowed 
defentdant's motion for nolnisuit ot the  second cause of a~cjtio~n a t  the 
obse of plaintiff's evidence, but denied such motion aais to t~he fir& cause 
of action. The judge in his discretion then allowed plaintiff to  amend 
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the complaint so as to  allege grounds, m d  ask, for punitive damages in 
the fimt cause of action. 

The jurons found for t~heir verdict tha$t defendant probecuted plain- 
tiff for the felony of larceny, nlallc~ioudy and witihout pro~bable caube, 
a~nd that  defendant svas inotivnted by actual tilalice. They awarded 
$3000 conqensatory damages and $12,000 punitlve damages. Judgment 
wa~s entelred accordingly. Defendant appeals. 

Melvin  H .  Burke and Blackwell M .  Brogclen for plaintiff.  
Jordan R. Toms for defendant. ( I n  the Supreme Court only.) 

MOORE, J. Defendanrt assigns ars error the denial of his lnoltioln for 
nonsuit made a t  the close of all of the evidence. 

F ~ r s t ,  defmdnnt contends that  the action is not maintainable for the 
reason that  the larceny warrant is fakally defective and invalld. 

An action for malicious prolsecution must be predicated upon a valid 
warrant. Caudle v. Benbow, 228 K.C. 282, 43 P.E. 2d 361. h motion 
for nonsu~t  in an actlon for malicious prosecutio~n challelnge~s the valid- 
i ty of the  arrant upon which plaintiff n-as proselcuted. Carson v. Dog- 
ge t t .  231 9.C. 629, 58 S.E. 2d 609; Young v. Hardwood Co., 200 N.C. 
310,156 S.E. 501. 

The challenged warrant chargels tha t  plaintiff on 1 hugulst 1960 ('did 
wilfully, mallciou~sly and unlan-fully take, steal and carry m a y  house- 
(hold k kitchen furniture; venitian (s ic)  blindis; tmo television sets; 
kitchen uten~slls and linens, having a value of over $100.00, $he prop- 
erty of Max Flnkle, with intent to deprive t4he oxner of same, against 
the statute," etc. The warrant wa~s sligned under oath by Max Finkle 
lbefore Norma G. Clayton, "Dep. Clerli County Court" of Pertson 
County, on 14 September 1960. On tlie date of tihe alleged offen~se, the 
date  of the warrant, and the date nol. pros. was entered, the larceny 
of good13 of a value in excess of $100 was a felony. S.L. 1949, Gh. 145, 
§ 2. The value element was raised by S.L. 1961, Ch. 39 $ 1 effective 
1 July 1961. See G.S. 14-72. 

Defendant's specific contention i~s that  the omission of the word 
"feloniou~sly" renlders the n-arrant invalid. The cornplainlt alleges in 
effect, and tihe trial proceede~d on the theory, that tlie offense c~llarged 
in the warrant was a felony. Thils Court has repeatedly held tha t  bills 
of indictment ohstrging criminal offenses punishable with death or im- 
prisoninenlt in the Sttarte11s Prison, in which there has been a failure t o  
use the word "feloniously," are fatally defective, unless the Legislature 
ojherulirse expressly provides. State v. Callett,  211 X. C. 563, 191 S.E. 
27. I n  a malicious prolsecution case, Moser v. Fulk ,  237 N.C. 302, 74 
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6.E. 2d 729, i t  ils said: "A wawant is inlsufficient and void if, on its face, 
i t  fails to  state facts wfficlenrt to constitute an offeme. However, the 
stlrictness required in an  indictment is not essential." 

I n  State v. Jones, 88 N.C. 671, defenidant was charged wit~h the muT- 
der of an officer who had served on defendant a warranit, ilssued by a 
justice of the peace, charging him with larceny of an  ox. I n  attempting 
;to eiscape from custody, defendant killed the officer. Defendant con- 
tended tha t  the  officer wals without authority to arrest and deitain him 
for that the larceny warrant was defective in omitting the word "fe- 
loniously." The court held that the law does not require the same par- 
ticularity in warrants as  indictments, and tilie officer n-als bound to 
obey the wamant, and (elaid: "The conclusion we deduce from tihe au- 
thorities is, if the warrant is for an offence within the jurisdiction of 
.tihe justice (jurisdiction to  issue warrant),  and the crime charged is 
described with sufficient precision to apprise the accused of the offence 
with mliic~li he is charged, the warrant is good and will proltect tihe offi- 
eel.. But  this applies only to those cases where tlhe justice acts minis- 
Itenally, as in warrants to arrest offenders where he has no final juris- 
diction. Where he takes cognizance of criminal actlorus wit>hin his 
jurisdiction, the warran,t is 'the indictment,' and must set out the 
facts, constituting the offence, with such certainty tha t  the accused may 
be enabled to  judge whether tlhey con~stitute an indictable offence OT 
not, and that  he may be able to determne the species of offence with 
which he is charged." (Parenthese~s added). 

The county court of Peason County was ostablis1hod pur~suant to P.L. 
1931, Ch. 78 (codified as  G.S., Cli. 7, art. 36) .  It does not have final 
jurti!sdiction of felonies. G.S. 7-393. But the clerk may ilssue warrants 
in felony cases, and the court ils empowered to deterillme whether prob- 
able cause exists in such cases. G.S. 7-395; G.S. 7-396. The warrant in 
question describes the crime clharged with sufficient precision to appri~se 
plaintiff of the offense he was required t o  answer; i t  was the sheriff's 
duty to  execute i t ;  i t  n-as sufficient t o  bring plaintiff to  trial. The mar- 
ralnt wals drawn on a form in common ulse In the county court, and the 
prlnted portion does not contain hhe word "feloniou~sly." The mere 
omissioln of that word does not defeat the action for maliciour prosecu- 
tion. 

Defendant recognizes that  the long established rule in North Caro- 
lina ils "that advice of counsel, however learned, on a statement of 
facts, however full, does not of itself and as  a matter of law affolrd 
protection to  one who hais instituted an un~succeslsful prosecution 
againlst anfobher; but such advice ils only evidence to  be slubmitrted to 
the  jury" on the ilssues of probable cause and malilce. Bryant v. Mur- 
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ray, 239 X.C. 18, 23, 79 S.E. 2d 243; Downzng v. Stone, 1.52 N.C. 523, 
530, 68 S.E. 9. 

The  Sort11 Carolina rule is not  in accord w t h  the  weight of au- 
t l ionty In other jur~sdictlon~s. 32 S.C.L. Rev. 504. Defendant cons~ders 
the  h-orth Cnlollna rule a harsh one and requelats tha t  ~t be re-exam- 
incd. X elmilar request rras made in the  Bryant ca~se (1933), and tlie 
Court, q u o t ~ n g  from the Dozcnzng opniion, s a d :  "lt has  been too long 
acceptcd and acted on here to  be non qucst~oned, and rre are of the  
oplnlon, too, tliat oum is tlie safer position." 

The ma,jority rule is tliat defendant makes out a complete defense 
by s l ion~ng  tha t  lie truly and correctly stated t o  counsel fully, fairly, 
and  In good faltll, all of the  facts bearlng upon the  gullt or ~nnocence 
of the  accused, t h a t  In good f a ~ t l i  he recelved ndv~ce  justifying the 
prolsecution, and tliat he acted on tlint advice in inlstltuting the pro- 
ceedlngs of svhlcli p l a ~ n t ~ f f  complains. 54 C.J.S., 1\Ialicious Prosecution, 
§§ 46, 49, pp. 1010, 1014. Even if this were the rule in North Carolina 
i t  wolild not avail t,lie defendant in t ~ h ~  case. H e  d ~ d  not testify. -1Ir. 
R. B. Dawes, Jr . ,  County Solicitor, testified t h a t  defcndant related to  
h11n facts bearing upon the accuslntlons again~st Bass~nov,  and he (Mr .  
Dawe~s) suggested tha t  defendant consult Mr .  Charles Wood, a private 
 attorney, "~v1t11 a vlew t o w a d  inve~tlgntion." Sowhere in the evidence 
does i t  appear tha t  Mr.  D a m s  advised defendant either to  prowcute 
or  not to prosecute. Mr .  TT'ood testified tha t  he gave no advice pnor  to  
hlie lssuance of the JJ-arrant whether the fact<s ~ v o ~ l l d  justify a pro>ecu- 
tion for larceny. H e  was undcr the  impression tliat defendant "had 
elected a course sf action." -4fter the iszuance of the  warrant,  and after 
he  had l e a n e d  t,he facts, Mr.  Wood advised tliat tlie cme be dlsn~lsscd. 
Ko ~nference niay he drawn from the  evidence tliat defendant acted 
upon the advice of counsel In ins t i tu t~ng the prosecution. 

P l a ~ n t ~ f f ' s  ev~dence upon each of the elenients of nlalicious plolse- 
cutlon 11s suffic~ent to n-~tlirtand tthe motion for nonsuit. 

Defendant contends tha t  the  judgment r c l a t~ng  to punitivc damages 
should not be perniitted t o  stand for the  reason tha t  the  court erred 
in pellmtting the  amendment to  the complaint as a basis for recovery 
of such damages. 

The  court in its d~scretion may ,  before or after  judgment, amend 
any  pleading by  mserting othclr allegation~s rnaterlal to the  case, or, 
when the amenldment does not change substantially the  claim, by con- 
fo rn i~ng  the  p lead~ng  or proceedmg to the  facts. G.S. 1-163. Perkzns v. 
Langdon, 233 N.C. 240, 63 S.E. 2d 565, discusses this sstratutc fully and 
establishe~s some guidelines for itis a~pplicat~on. K e  do not unldertake to  
repeat the  discussion here; we merely refer to  a few e~t~abl ished prin- 
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ciples. Since the  authority i~s discretionary, there are no inflexible rules. 
But  the court may not permit a litigant to  set up by anlenldment a 
wholly d~fferent cause of action or an inconsilstent came. The allow- 
ance of an  amendment n-hich only afdds to  the origmal clause of action 
ie not such substankial change as to  amount to an abuse of discretion. 
Parker v. Real ty  Co., 195 N.C. 644, 143 S.E. 254. I n  t~he case a t  bar 
the amendment does not change trhe cause of action but merely permitcs 
a new kmd of relief in the same cause. I n  this respect i t  is analagous 
to the Parker case. Furthemlore, i t  is not a t  all clear tha t  the pleading3 
as  or~ginlally caist mould not permit a recovery of punitive damagels. 
Thils a~ssignrnent of error ils n~ot sustained. 

There are 96 assignments of error and most of them are brought 
farward and di~scussed in the briefls. Suits involving pentaltim are not 
favored by the courts. Therefore, we have given utmost ccmsidesatioa 
to  defendant's assignments of error and discussions of legal questicms 
involved, and to each of them. Even so, we find no prejudic~al error. 
The catse was carefully and patiently tried. The charge of the court is 
in full conlpliance w ~ t h  the requiron~entis of G.S. 1-180; i t  clearly state~s 
all applicable pr~nciples of law and applies the law to bhe facts. The 
jury resolveid the iesue~s against defendant. K e  find no ground for dis- 
turbing the judgment. 

No error. 

A. J. -4BDA4LLA AR'D WIFE, BETSY ABDALLA v. STATE HIGHWAY COM- 
MISSION. 

(Filed 17 January 1964.) 

1. Appeal and Error 8 4 0 -  
Where as  a matter of law plainbiff is not entitled Ito reeover on the 

record, judgment dismissing the action, eren though entered on a n  er- 
roneous ground, will not be disturbed. 

2. Eminent Domain 5 2; Highways 5 5- 
At comnlon law the owner of land abutting a highway, while not en- 

titled to access a t  all paints along the boundary between his land and the 
highway, has a special right of easement for access purposes, and substan- 
tial interference with this free and convenient aceess t o  t h e  highway is a 
"taking" of a property right for which he may recover juslt carnpex~~smtion. 

The common law right of a m s  of the owner of property abutting a 
highway does not apply when the owner has conveyed a right of way to 
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the Highway Commission, since in  euch instance the respective rights of 
the panties must be ascertained from the construction of the right of way 
agreement. 

4. Same; Easements § 7- 

Where the Highway Commission ~ ~ u r c h a s e s  the right of may from a n  
abutting owner, with provision that  the owner should have access to the 
highway, the Highway Commission is in effect the servient owner n-it11 
respect bo tlie riglit of access, and it has the right to looate the access wad  
under the general rule that, where the grant does not fix the location of 
an easement, the owner of the servient estate hals the r~ight in  the first 
instance ho designate the location, subject to the limitation bhat i t  must 
exercise the right in a reasonable manner with clue regard to  the rights 
of the abutting owner. 

6. Same-- Restricted access to service road and denial of access along 
interch~u~ge ramp held in conforinity with right of way agreement. 

The right of way agreement in suit provided that the owners of abutting 
land should have "no right of access to tlie highway" except by way of 
service roads and ranips built in connection with the project. The project 
n as a n  o~ eqmss of one highway o\ e r  another with connecting ramps. The 
Conimission provided plaintiffs access a t  the point where a sen ice  road 
was adjacent to plaintiffs' property, from which point plainties liacl ac- 
cess to the highway by way of a ramp, but completely donied plaintiffs 
cllrect access to the ramp. Held: Plaintiffs mere given reawnable access to 
the h ig l iwa~s  by way of the service road and ramp in conformity with 
tlie right of n a y  agreement, and plaintiffs were not entitled to additional 
conipensation on the ground that  the denial of access to the ramp a t  all 
points contiguous to their property was a n  additional "taking." 

APPEAL by plaintiffs from Braswell, J., May 1963 Session of JOHN- 
STON. 

Proceeding for compensation for the alleged taking by e~nment  do- 
main of an easement of access to a public highway. 

I n  1936 defendant, State Highway Commlsslon, in  furtherance of a 
project to construct that  portllon of Intenstate Highway 93 In the vl- 
c ~ n l t y  o~f ltis proposed mterlsection witrh U. S. Highway 70A near Selma, 
North Carolma, nagotlated w t h  the heirs a t  law of Tom hbdalla, In- 
cludlng male plaintiff, for the purcha~se of an easement of right-of-way 
cm and over a portion of a tract of land owned by them. As a result of 
trhe negotiations, the ~helrs a t  lam of Tom Abdalla, and their cjlpomes, 
an 23 October 1956 entered Into a "Right of Way Agreement," in writ- 
ing, m t h  defendant, conveying the l a t h  an ea~sement of right-of-way 
on and over approximately 14 acres of land, for which defendant paid 
them $15,000. There remained to grantors adjoining trhe right-of-way 
3.67 acres m-hioh they conveyed to plaintiffs herem. 
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The "Right of Way Agreementn provides ltihat grantons "and their 
heir~s a~nd assigns s~hall have no right of accesls to the lughway con- 
structed on s a ~ d  right-of-way except by way of service roads and 
ramp~s b u ~ l t  In connection wit111 this project in the v icmty  of survey 
station 0-00" (the ~n tc rsec t~on  of Intenstate 95 and H~ghrvay 70 A) .  

The l i i g ~ l l ~ a y  project in question, a link of Intenstate 95, was com- 
pleted 17 December 1939. Intenstate 95 overpasses Highway 70.4 and 
aocesls from one to tlie other 1s by interchange ramps. 

According to a map introduced in evidence by plaintiffs, the 3.67 
acre tract is on the north side of the  r~ght-of-way of Intenstate 95 and 
ie about 400 to  500 feet northeast of Highway 709. It extends ncmth- 
wardly from the right-of-way of Intelrstate 95 an avwage width of 
about 200 feet. The boundary line between the right-of-way of Inter- 
sitlate 93 and plaintiffs' 3.67 acre tract is 718.7 feet long. Tim bounidary 
is irregular and for convenience we describe it as  consisting of tm 
arcs, tihe eastern end (Arc E) i~s 170.5 feet long, the xvestern end (Arc 
IT) is 548.2 feet long. Dcfendant has established along Interstate 93 a, 

"control of access line" n-hich coinc~des with Arc IT, but runs to the 
soutih of Arc E arid inside the  right-of-way of Intenstate 95, croisses a 
service roa~d and continues ea~stwandly, leavinlg the eas te~n  extension 
of tlie service road outside the "control of access line." The service 
road, proceeding westwardly a ~slhort distance fro1111 its intensection mitrh 
tilie "control of access line" is south of and wlhhin s a ~ d  lme and con- 
nacts with an  interchange ramp. The ramp runs generally parallel to  
plaintiffs' south boundary, but is a t  all points south of the "control of 
accelss line" and wit~hin tlie "no access" area establiished by defendant. 

Dofendant restricts p le~nt~f f~s '  accesls as follom: Plaintiffs may enter 
upon tha t  par t  of the right-of-way on Intenstate 93 ~vhich is adjacent 
t o  Arc E and whioh lie~s north of the "control of access line," an~d in 
,said portion of the right-of-way enter the service road, anld from there 
pmceed along the service road and ramp to the main highways; but  
they tsrliall have no access t o  the serv~ce road 01- ramp, for direct en- 
trance pullposels, a t  any point south olf the "control of access line." De- 
fendant contends that  tlus dispo~sition of the matter is conshstelvt with 
the  prwisionis of the  "Rlght of Way Agreement." 

On the other hand, plaintiffls contenld tha t  the  ''Right of Way Agree- 
ment" gives them d ~ r e c t  access, for entrance purposes, to  the  ramp 
alnd (service road a t  all points along trhe ramp and service road opposite 
rtrheir southern [boundary (Arc E and Arc W). They s o  contended in 
conversationis with officials of tlie Highway Comnni~ss~ion, but were ad- 
vi~sed by a letter, dated 9 February 1961, written to hheir attorney by 
defern~dant's Area Right-of-way Agent, tha t  defenldant insiis;tis on the 
access control i t  established. 
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It is plaintiffs' poisltion that  the  letter of 9 Februaly 1961 aniourlts 
to  a taking by defendant for public use of plalntlffs' rights of direct 
acce~s  to  the ramp and sernce road. Plnintiffs ini~tituted thi~s proceed- 
ing on 24 July 1'361 m d  filed petltlon :ctting out tlie transaotions be- 
t~ een tlic pa r t~c ,  and azlimg for c o m l ~  nlsatorg daniage~s for the alleg- 
ed t d m q .  Defentlm~t. :inihwering, denied l~ablli ty,  alleged that  it was 
in conipllnnce n ~ t i i  tlie contract, and pleaded the slx inont$h~s and txelve 
niontlis statutes uf Iiiilitat~on, G.S. 136-19 (as  In fffect on 17 December 
19.59). Comnii--ioners w:.e appoliltcd by the clerk of supenor court 
and they assessed $16.000 dan~ages. Defendant filed cuceptions. The clerk 
affirmed the reyoit of the commial-ioncrs and (leiendant cxcepted and 
appealed to  superlor court. 

The cause came on for trial In sul)cliol couit. At  first the judge 
announced that only the issue i n v o l u n ~  tlie plea in bar would be t r ~ e d .  
During the couise of tlie trlal, t l ~ c  juclge, clec~ding that  a con~truction 
of the "Rlglit of \TTay Algreeluent" n a s  neccswy prellniinary to a 
determination of the p k a  in bar, ruled in favor of plaint~ffa' conten- 
t ~ o n  and intcrpretat~on of t8he "Rlglit of K a y  ,Sgreemcnt." &kt tlie close 
of plaintiffs' evidence the court alloned defendantk motion for non- 
auit on the ground tha t  the plaintiffs' cndence was in~=ufficicnt to make 
a przmn facze showng, by any mferences to be rirann t~lie~efroni, that  
tlie nctlon had been instituted nltliin onc year of tlie completion of the 
project. 

Plaintiffs appeal. 

L e v i ~ s o n  62 Lezlinson and Knox 1'. Jenkins, Jr., for plaintiffs. 
dttontey General Bmton, Assistant .ittor?zey General Harrison 

Lewis, Trial Attorney Edzczn S. Preston, Jr., Sorman C. Shepard and 
Robert A. Spence for defendant. 

NOORE, J. Plaintiffs a s i g n  as error tlie action of the court in en- 
tering the judgment of non~suit. 

The action n-as nonsuited on bhe tlieory tha t  i t  is barred by tlie 
statute olf Ilniitation~s. Conceding for the purpose of thils appeal, but 
not deciclmg. that  tlie court erred in itr ruling on the plea In bar, we 
nevertheless hold tha t  tlhe judgment must be affirmed folr i t  clearly ap- 
pears from the record that  the defendant is entitled to a disiniss~al of 
the action als a matter of law. The  right<s of the parties are fixed and 
controlled by the "Right of Way Agreement" anld defendant has ac- 
corded to plaintiffs all the rights t o  which they are entitled thereunder. 
It is not after the manner of appellate courts to up~set judgments when 
the action of t!he trial court, even if partly erroneous, could by no polelsi- 
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bility injure the appellant. Justice v. Mitchell, 238 N.C. 364, 78 8.E. 
2d 122; Wells v. Clayton, 236 N.C. 102, 72 S.E. 2d 16; Munday V .  

Bank ,  211 N.C. 276, 189 S.E. 779; Bunk v. JlcCzillers, 201 3 .C .  440, 
160 S.E. 494. 

I t  is generally recognized Qhat the owner of land abutting a high- 
way ha~s s right beyond that  which is enjoyed by the general public, a 
special right od easement in the public road for access purpotsels, and 
this 1s a property right which cannot be damaged or taken from him 
tvitiliout dlue compensation. Hed7-ick v. Graham, 246 N.C. 249, 96 S.E. 
2d 129; Williams v. Hzghway Commisszon, 252 N.C. 772, 114 S.E. 2d 
752; Sanders v. Smithfield, 221 K.C. 166, 19 S.E. 2d 630; Hiatt  V .  

Greensboro, 201 N.C. 515, 160 S.E. 748; State v. Department of  High- 
ways,  8 S. 2d 71 (La. 1942) ; Breinig v. County of ALleghany, 2 -4. 2d 
842 (Penn. 1938) ; Genazzz v. Jlarin County,  263 P. 825 (Cal. 1928). 
But  a landowner is not entitled, as again~st the public, t o  access to his 
land a t  all points in the boundary between i t  and the highway, al-  
though entire access cannot be cut off. It lie has free and convenient 
access to hi~s property, and his means of ingress and egrelss are not sub- 
  tan ti ally interferred with by the public, he has no cause of complaint. 
Genazzz v. Jlarzn County,  supra; TBarren v. Iozva State Highway Com- 
mission. 93 K.W. 2d GO (Iowa 1958) ; Kzng v. Stark County,  266 N.W. 
651 (N.D. 1936) ; State Highway B o d  v. Buster, 144 S.E. 796 (Ga. 
1921) ; Gilsey Bziildzngs, Inc. v. Incorporated 1'dLage, 11 N.Y.S. 694 
(1939). 

I n  Barnes 2). Highway Comnzission, 357 K.C. 507, 126 S.E. 2d 732, 
plaintiff owned land abuttmg the highn-ay. On his land were three 
business establishmenhs-a Iservice stlation, a bulk oil plant and a 
frozen custard place. The Highway Comlnission conlstructed curbing 
along the edge of the highway a t  certain points in front of these 
estahliehments and left spaces for ingrejss and egress. The opinion, de- 
livered by Bobbitt, J., states the following principle of law ( a t  p. 517) : 
(' (TITl~ile entire acces~s may not be cut off, an owner is not entitiled, a s  
against the public, to  accelss to his land a t  all poin~ts in the  boundary 
between ift and the highway; i f  he has free and convenient accelsls to  his 
property and to the improvementis .thereon, an~d his means of ingresls 
and egrews are not substantially interfered with by the public, he hals 
no cause of complaint.' 39 C.J.S., Highways, 8 141; . . ." The opinion 
concludes tha t  plaintiff "is entit$led to  recover cornpenislation on ac- 
count of injury to  . . . his . . . property to the extent, if any, ~ u c h  
curbing ~sublstantially impairs free and convenient access thereto and 
the improvements thereon." (Emphasis added).  

The principles stated in the two preceding pa~agraph~s  relate t o  a 
lmdoa-nw's common-law right of access. I n  the instant case plaintiffs 
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do not, and cannot, rely on the common-law right of access; ~ u c h  
nglitjs as they llavc are embodied in and llinited by the "Right of Way 
-4grecment." The ngrecnlent prorides that pittintiffs "~sihall have no 
r i g h t  of access to the liigliri-ay conl-tiuctcd on -:lid rlght-~f-~Ttly except  
. . . ." Thus, tilie pn~tlcq knew at tlic tlme of making tlle contract tha t  
the lnglir~ay t o  hc con>tructed n as one of llinltcd and re~strlcted access 
and they mere conti,~ctmg w ~ t h  respect to the que-tlon of acce3s. Yet 
plalntlffs contend they re~served under the contract tllc right of dlract 
access t o  all points along the servlcc road and ramp opposlte their 
property, n.ho11 :s a greater right than they n.ou!d have had a t  com- 
mon law had the contract been d e n t  as to accc-I-. tTnder tihe terms .of 
the contiact plaintlffs f i rd  gave up all right of xcceeis and then by way 
of exception reserved a specific riglit of awe>- to the 11igh.r~-ay "by 117ay 
of sen-lce roads and ramps." Defendant has made available to plxin- 
tiffs exactly what the  contract calls for, acccs~s froin plaintlffs' land to  
the hlgh~i-ay by way of servlcc roads and ramps. 

Eaqement~s of right-of-xay acquired by the Highn-ay Coinmission 
for publ~c liigl~ways are, under exi~st~ng law, so esten~sive In nature and 
the control eserclscd by the Coininislsion 50 exclusive tha t  the servient 
elstate in the lsnd, for all practical purpo(?es, amounts to little more 
than n rieht of reverter In the event tlle State's emement is abandonccl. - 
It is for this realson that  an abutting landowner's right of acces~s to a 
public highrray is generally defineld aa an easemenrt, even though he 
may uwn the fee in the land over which tlle lligh~i-ay runs. Hence, a 
right of access t o  a public liigllmay is an easement appurtenant to land. 
TViLliams v. Highway Commission, supra; Hedrick v. Graham, supra. 
The Highway Con~mission is in effect the servient owner and has the 
right to locate the access route under the general rule that where an 
easement is granted or reserved in general terms which do not fix its lo- 
cation, the owner of the servient estate has the right in the first in- 
stance to designate the location of such easement, subject to the lim- 
itation that he exercise such right in a reasonable manner and with 
due regard to the rights of the owner of the easement. Andrews v. 
Loceloy,  247 N.C. 554, 101 S.E. 2d 39.5: Cooke v. Electrir M e m b e r s h i p  
C o ~ p . ,  243 S.C. 453, 96 S.E. 2d 351. Indeed, the Highway Comini~ssion, 
as  tru~stee for t<he public, ha~s greater right of control than a private 
cerrient omncr. 

Plaintiffis do not coin~plain that  khey have been denied access; they 
complain tlhat they are not permitted to  designate and locate the route 
of accclss. It ils tiheir polsition tha t  rthe word "highway," as  used in the 
"Right of Way Agreement," refem to the main highway an'd not to 
service roadrs and ramps, that  their accesis to tdhe main highway is re- 
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atricted and limited to access "by way of service roiadls an~d ramps," 
but, als t~o the service road and ramp on the right-of-way near and par- 
allel to their boundary, direct access the~rcto is not l im~ted by contract 
or othernvise. However, according to the map int,roduced by plaintiffs 
and the information and explanation thereon and attac~hed thereto, the 
Highway Commi~ssion has made available to plaintiffs dircct accelss to 
all of the service road oplpoisite their bounda~ry except a \-ery short 
segment a t  the junction of the servlce load and ramp. The ramp has a 
~pecific purpose and funct~on. It is not established for the accommoda- 
tion of abutting landownens; ~t ils for trhe interchange of tr:iffic between 
tmo heavily travelled liiglimay~s (one overpas~sing the othcr). It i~s in- 
deed the junction or joinder of the tSwo highways. For all practical 
purpoises i t  is a part  of the main highway wit lm the meaning of the 
word "liiglivnyl' as set out In tfhe " R ~ g h t  of Way Agreement." Under 
tihe circunistnnces clearly disclosed by plaint~ffs' ev~dence, we hold as  
a matter of law that plaintiffs1 accesls to t!ie selvice road is free and 
conven~ent arid defendant has not s u b ~ t a n t ~ a l l y  interfered tlierew~tli, 
an~d under the contract between the parties plnlnt~ffs are not entitled to 
d ~ r e c t  R C C C I S I ~  to t<he ramp. 

Xffirmed. 

IK RE APPEAL OF BI. R. Tdl)IAOCI< A m  TVIFE, LURA S. TADLOCK. FRO31 THE 

ZOXIXG BOARD O F  ,\DJUSTMEKT FOR THE CIIARLO~TE AIIEA. 

(Filed 1 7  January 1064.) 

1. JIl~iiicipal Corporatioils 3 25- 
Where the facts are  not in dispute, whether the aotirities of the owner 

amount to a completion of a project started before the eaactment of the 
zoning ordinance or amount to an enlargement of a nonconforming use, is 
a questio~n of law. 

2. Same- Landowner is  entitled a s  a mat te r  of law t o  complete project 
already begun a t  t h e  t u n e  of t h e  enactment of ordinance. 

The uncontradicted evidence was to the effect that petitionens were en- 
gaged in developing their land into a trailer-park, having divided it  into 
three areas, and that a t  the time of the enactmeat of the ordinance in 
question had actually co~mpleted const~ruction of fourteen units and were 
proceeding to construct the eleven other units of the first area when the 
building inspector gave notice to atop construction and to remove four 
units constructed subsequent to the passage of the ordinance. Held: Pe- 
titioners ane entitled als a matter of law to complete the construction of 
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the units a11 the first area, but, since the matter had not progressed beyond 
the planning stages as to the ather two areas, the construction of units on 
them ~ o u l d  amount to an enlargement of a nonconforming use within the 
prohibition of the ordinance, unless allowed as a matter of discretion as a 
hardship case. 

APPEAL by 11. R. Tadlock and wife, L u m  S. Tadluck, from Cope- 
land, S.J., February 4, 1963, Special "B" Civil Session, MECKLEXBURG 
Superior Court. 

This controversy grew out of the  following: 

"ORDER O F  ZONIKG INSPECTOR, City of Charlotte, 
North Clarollina, August 16, 1962. 

"Mr. Ralph Tadlock, Route 7 ,  Box 474, Charlotte, Noi.ti11 Car- 
olina. Dear Mr. Tadlock: An inispection of the property on Per- 
kins Road, located in a R-12 District a s  etstablislied by the Char- 
lotte Zoning Ordinance ha~s revealed a mobile home court. The 
ordinance specifically prolhibits this type of usc in this Distiict. 
It is the duty of tliis Department to enforce tihe provisions of the 
Ordinance. All units that  have been established after January 29, 
1962 will have to be removed. This letter i~s, therefore, official 
notice to move non-conforining units within (15) days from the 
date of tliis letter. Tour  prompt cooperation ~ 1 1 1  make further ac- 
tion by this Department unnecessary. Tours truly, /s/ D .  W. 
Long, Zoning Inspector." 

"NOTICE OF APPEAL. 
"Notice is hereby given the Board of Adjustment and the Build- 

ing Inspector relative to  an appeal from the ruling of the Building 
In~spector on the 10th day of September 1962, for ten acres of land 
in JIallard Creek Township lying on the xvesterly side of Perkins 
Road located a t :  in the City of Charloltte, Sort11 Carolina, 
(Perimeter area).  Title to thi~s property is in the name of &I. R. 
Tadlock and wife, Lura S. Tadloclr. The grounds for this appeal 
are as hereinafter set fort,h: 

"The appellantrs allege and contend that prior to January 30, 
1962, tliey had begun the development of a trailer pork on the 
above described ten acre tract;  tha t  said trailer park x ~ a s  in the 
process of completion on January 3r), 1962, and tha t  they have the 
right to complete the devclopnlent thus started. 

"Signature of Appellants: Lura S. Tadlock, 11. E. Tadlock." 

The Board of Adjustment held a hearing on November 27, 1962, a t  
which &lr.  and Mrs. Tadlocli offered evidence of ~vhicli this is a short 
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summary: On November 29, 1957, they completed the purchase of an  
unimpaoved tract of land containing 10 aoras in N a l l a ~ d  Creek Town- 
( d i p ,  Mecklenburg County. Their purpolse mas to co~nsltruct a trailer 
or mobile home park to accornm~d~ate 75 unit~s, each on a site ap- 
proximately 40 by 100 feet. Their plan was to  complete the  entire 
development in three stages, beginning a t  Perkinis Road and extending 
eastward until the entire conistruction was completed. Area 1, as  sur- 
veyed and mapped, was designed to accommodate 25 units. 

Soon after the purchase in 1957, development ~ m r k  on Area 1 be- 
gan. The o ~ n e r s  graded the entire area. They graded and surfaced a 
street from Perkins Road ealstwardly near the center of this area, dead- 
ending m a r  itis ea,stern boundary. Two wells were boired, of sufficient 
capac~ty  to  meet the needs of 25 units. The wells were on the south 
side olf t h e  etrect. K a t e r  an'd sewer lines were laid, a s e ~ t i c  tank was 
in~stalled, p o n w  lines were erected, and concrete patio~s and footings 
n-ere poured on the 14 site~s north of tlhe street. A mobile home was in 
place on each of tlie~se sites. A thlrd, or reserve, well was being com- 
pleted, allso on the south side of the street. The owners were movmg 
toward the inbtallstion of 11 sites south of Mle street. Alrelatly they had 
spcnt $12,000.00 to $15.000.00 a t  the time the inspector gave the order 
on August 16, 1962. 

From t<he beginning, i t  n-as the purpose of the owners t o  develop 
Area 2 dlrectly to tlie rear and to the enist as soon als Area 1 n-as com- 
pleted; and, l ikewi~e, to complete h e n  3 upon the completion of Area 
2 .  However, actual construction n-ns confined to Area 1.  The evidence 
indicated tha t  Areas 2 and 3 are of l i ~ t l e  vnluc, or will be of little use 
except as parts of the development. Both areas are cut off fl-om Perkins 
Road by Area 1. 

The City Council pas~sed a zoning ordinance effective ,January 30, 
1962. According to all t<lie evidence, the  Tadlocks had no knowledge 
their development hnd been zoned until the inspector issued the notice 
dated dugu~st 16, 1962. The owners asked the Board of Adjustment for 
a hearing. After notice, tlie Board of Adjustment held a hearing on 
Kovember 27, 1962. The owners pre.ented eviden~ce in subs~tance a~s 
stated above, none of wliic~ll va's controvertcd. Neighbors appeared in 
oppo~sition to  the granting of s nonconforming use permit to complete 
tlie development. Their objections were upon the ground that  a trailer 
park wo~uld make their neighborhood :I less desirable plaice in which to 
live, incrca~se the traffic hazards, and reduce the value of tlheir proper- 
ties due to tlie undesirable type of people wlio would live in the mobile 
homes. 

The Board of Adjustment cloncluded: 
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"In accordance with Section 23-95 Paragraph ( a )  'the Board 
shall not grant a variance whose effect would be to al~loiw the 
establishment of a u~se not otbherwise permitted in a Di~sltrict by 
this Ordinance, to extend a non-conforming use of land,' the de- 
cision of the Buildinlg Inispaction Department is therefore upheld." 

Tlie Superior Court, on certiorari, reviewed and entered the follow- 
ing order : 

"IT IS HEREBY ORDERED,  ADJUDGED AND DE-  
C R E E D  tha t  the action of tlie Board of Xdju~stinmt in denying 
the appeal of 11. R. Tadlock and wife, Lura S. Tadlock and affirm- 
ing the Zoning Inspector's deniial of the petitioners' reque~st for ap- 
proval of additional trailer sites ils sustained. This trhe 12th day  of 
February 1963. J. William Copeland, Judge Presiding." 

The property ownens appealed. 

Dockery,  Ruff, Perry, Bond & Cobb b y  James 0. Cobb for petitioner 
appellants. 

John T .  Morrisey, Xr., b y  T .  LaFontine Odom, Xr., for respondent 
appellee. 

HIGGINS, J. The Board of Adjulstment for the Charlotte Zoning 
Area, and the Superior Court m review~ng its order, based decision on 
the Zoning Ordinance which provided: "A non-conforming open use of 
land  h hall not be enlargeld to  cover molre land than nras occupied by 
ltliat use when i t  became non-confornling." The olrdinance, however, 
authorized the Bolard of Sdjust~nent ,  in i'us discretion and upon appli- 
cation, to  allow a variance in haadship cases. Tlie latter provision ig 
not here involved. Thc landowners contend they have tlie legal right 
not only to  complete b11e 11 additional patios for 11 home units on bhe 
south side of the street oppolsite bhe 14 units already installed, but to 
ins tdl  50 units on Areais 2 and 3. The zoning autihoritiels contend any 
additionnl installations subsequent to  January 30, 1962, would be an 
enlargement of the use an~d hence prohibited by the ordinance. 

-kccording to the evildence, which ils not in colnflict, the owners plan- 
ned tdo develop tlie e n t r e  acrelage in three area stages. Area 1 mals sur- 
veyed, mapped and graded. Actual con~strcction of home foundations, 
street% water, sewer, and light were completcd, or were under way for 
all of Area 1 before January 30, 1962. The well.; from tlie south side of 
the street furnish water for the units in~stalled on tlie north side. The 
evidence not being in dispute, questions of law and not of fact arise. 
Johnson v. Board of Educatzon, 241 X.C. 56, 84 S.E. 2d 256; Jarrell v. 
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Board of A d j u s t m e n t ,  258 K.C. 476, 128 S.E. 2d 879. What  ils said here 
is not in  confl~ct with the  case In R e  Appeal  of Has t ing ,  252 N.C. 327, 
113 S.E. 2d 433. I n  trhat case tlhe evidenice as to  nusentla1 facts was in 
canflick, permitting tihe Board of Adjuistment t o  make the findings. 

Inasnluch as  the evidence is free of conflict as to the determmative 
fa&, whether con~pletion of Area I as  planned is an enlargement of a 
nonconfoiming use becomas a question of law. "An entlre tract is gen- 
erally regarded as within the exemption of an  exi~sting nonconforming 
use, albhough the entire tract is not so used a t  tihe time of tlie plaslsage 
or effective date of t>he zonlng law." 58 Am. Jur., "Zoning," § 151. 

The case of Iiessler v. S m i t h ,  104 O.A., 213, 142 N.E. 2d 231, appeal 
disini~slsed, 146 N.E. 2d 308, appears t o  be exactly in point, although in 
factual s l tuat~on not a,s strong iin favo~r of the landownens. 'The m n e r s  
had planned a trailer park for 200 units, 28 of which were completed 
a t  the t m e  the ordmance became effective. The court s a ~ d :  "JYhile 
Smitll's busincss .r\-a~s not canlpletely established alt the time of the 
init lat~on of these proceedmgs in November of 1932, still there was 
such a substantial establishment and development thereof prior to the 
enactment of the ord~nance tha t  n.e t~hink i t  comets mitlim tlie protec- 
tion of the due process clauses of both the  Fcdeial and State Consti- 
tutions." The uwner~s n-ere permitted to complete the project. 

I n  Cominzssioners v. Petsch,  172 Keb. 263, 109 X.V. 2d 38s) the court 
enid: "In otlier words, n-here a tra~ler-court project is partially com- 
pleted d l e n  zonmg regulations become effective, and the evidence ils 
clear as to the estcnt of tlie pioject, the completed project will ordi- 
narily detcrnune the scope of the nonconforming use." ;I ferisw v. S??zzti~, 
74 hbs .  417 (Court of Appeals of Ohio), 141 S.E. 2d 209, cit~iig U c -  
Quillan on l lun ic ipd  Corporations, 3rd Ed., J701. 8, $ 23.137, 1). 272. 

The undisputed evidence in this case diucloses the Tadloclq from the 
date of t h e ~ r  purclinse 111 1937, n-ere continuously thereafter engaged in 
comp!eting ~ ~ l n n s  for 23 units coverins the nhoie of Area 1. The 14 
units were completed ~13d ln use on the north side of the acccqs road or 
street wllich they graded and surfaced w t h  the clear intent of plac~ng 
11 otlier umts on the south side of tlhc street. -411 n-ell~s were actually 
located on the south side. -4ppnrently financ~al l imitst~ons and not a 
change of pl:ias account for tllc delay in completing the installat,ions. 
But t,he evidence is plennry tha t  the omelis a t  all times were ~ ~ - 0 ~ k i l l g  
towards t h ~  co~npletlon of all the instnllatioil~s on -irela 1.  " (T)lle 
(criterion is whet~lleir the nature of the  inoipient nonconfornling ulse, in 
the light of its character and adaptability to the use of the entire 
parcel, inan i fedy  inlplieq an appropriation of the entirety to such use 
prior to tlie adoption of tlie restrictive ordinance." C.J.S., T'ol. 101, 
('Zoning," $ 192, p. 954. 
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Bass I;. ROBERSON 

A t  no time after purchase was the plan abandoned or changed. Work 
continued until the inspector gave notlce to  stop and t o  remove four 
miits constructed subsequent to January 30, 19G2. 

Under the evidence and applicable rules of  la^^, the appellantrs are 
entltled to complete the installation of 11 additionla1 unitas in Area 1. 
However, by planning tlie development in three stages and confinmg 
actual construction to Area 1 only, t~he :bplplicaatis as  to Area~s 2 and 3 
fall n-ithm the rule that planning a development alone is insufficient to 
enlarge a nonconforining use. We hare  no doubt tlie lanldowners in- 
tended the full ten acres ns a trader park and tha t  its value for other 
purposes 1s greatly reduced. However, any cxtens~on of the use beyolnd 
Area 1 rests In the d~scretlon of the Board of A l d ~ u s t m e ~ l t  as a hardship 
case. 

Judge Copeland sliould have reversed so nzucli of t~lie Board of Ad- 
justmcnt's order as denled tlie owner> the r q h t  to complete their plans 
by constructing 11 additional u n ~ t ~ s  in -lien 1. K:th respect to the aien 
outclde of S o .  1, the Board's order should be affirmed. 

The Supenor Court of JIwklcnburg County n-111  enl land tliis cause 
to  the Board of ; id ju~t incnt  for tlle Cliarlotte Zoning >!lea TI-ith in- 
structions to procced as here directed. 

Reversed ln part  - A%firiliecl In pa1 t. 

J. ATATOX BASS r. PATSY AT,EABE ROBERSON ~ S D  C. -1. ROBERSOS. 

(Filed 17 January 1964.) 

1. Automobiles § 411- 
El idence in this c n v  l~eltl suificient to be submitted to the jury on the 

question of defendant motoii~t's negligence in failing lo use due care to aroid 
collidinq XI-ith a yedoirrian he iaw, or in the exercise of reasonable care, 
~ h o l ~ l r l  h a ~ e  iwn,  in  the stlret. ~ lo t~~i thq tandlng  tl.at defendant had the 
right of nay.  

2. .Ipped and Error # 31- 
Where a new trial is awarded on other e.cception9, the Su~rreme Court 

n7ill refrain from dlscnsqinq the encience in sustainilq the denial of non- 
s n ~ t  except to the extent derined nece-wry in the disposition of the other 
assignments of error. 

It is unlawful for a pedestrian to croqs a street between interseotions at 
which trafhc signals are maintained unless there is a marked crosswalli 
betn een the intersections a t  which he may cross m d  on which he has the 
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,right of way over vehlicuhr traffic, and bif; failure to observe the stakutory 
mquiremenbs Is evidence of negligence but not negligence per se. 

4. Automobiles § 14- 

Evidence tending bo show that  a truck parked diagonally a t  the Curb 
was backed into defendant's kine of travel as  defendant approached on 
her right side of the street, tha t  no traffic was approaching from the Op- 
posite direotion, and that  defendant puLled to her left to gw around the 
truck, he ld  not to reveal a violation of G.S. 20-149(a), and a n  instruction 
to the effect that the right to pass to the left under G.S. 20-149 and G.S. 
20-150 did not apply, is error. 

5. Automobiles § 4& 

Where all of the evidence tends to show that  a pedestrian attempted to 
lcross a street within a municipality between intersections a t  a place 
where there was no marlred crosswalk, a n  instruction leaving i t  to the 
jury to determine whether a motorist had tihe right of way over the pe- 
destrian is ernor, since the lam gives the mcutotrist the right of way upon 
the uncontradicted facts. 

APPEAL by defandants from Braswell, J., February Civil Session 
1963 of HARNETT. 

This action was instituted by bhe plaintiff to  recover for pensanral 
injus~es ~susta~ned under the circum~stmces hereinafter set out. 

On 8 Noveinber 1960, a t  approximately 7 : 5 5  a.m., the  plaintiff was 
injured  hen struck (by a clar driven by defm,dant Patrsy Alease Rober- 
son (nox- Carroll) on South Wilson Avenue in Dunn, No~nth Cairolin~a. 
The oar was owned by defendan* C. A. Rolbermn, father of Patsy 
Carroll. 

J. Alton Basis, the plaintiff, was clrossing South Wilson Avenue diag- 
onally, approxin~ately in bhe middle of the block. Traffic a t  the inter- 
sect~ons a t  either end of the block was controlled by elecbic signals 
and tlhere wais no crosswalk a t  any point within t,he block other than 
a t  t4he intensections. The block in which the accide~nt occurred i~s 300 
feet long and the street 43 feet wide. The weather was fair and bhe 
p a v m e n t  was dry. It was stipulated that the speed l ~ m i t  mas 20 miles 
per hour. 

At  the time in question, tlhe plaintiff J. Altoin Bam had alighted from 
a pick-up truck m-liich had been par~allel parked against trhe west curb 
of Willson Avenue headed s o u t h ~ ~ a r d .  From this point, he walked south- 
n-ard along the ~ ~ e s t  sidewalk until he reached a point in front of a 
isoda $shop located on the w s t  side of Wilson Avenue directly acroiss 
tthe street from the Dunn Police Station, which is 153 feet south of the 
intersection of Brand Street and TTi11son Avenue. 

Adjoining the soda shop on the ~ o u t h  was the Dunn The~atre in 
front of which there was a marked "KO Parking" zone. There was 
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parked in the no parking area in front of the theatre a Cmtis Candy 
walk-in truck headed southward. Between the rear of thi~s truck and 
the interselction of Broad and TVil~son the only other velllcle parked on 
the west side of Wilson Avenue wa~s tihe pick-up truck froin which the 
plaintiff had alighted. 

Plaintiff testified he stopped a t  tJhe curb in front of tthe soda shop, 
lo~oked both ways, (saw no traffic camng from eitrher direct~on and sltep- 
ped off the curb to  crois~s the street and heard a noise to  liis right. "I 
fitepped sideways olne step, looked both ways, anid tilien stepped on out 
into the nuddle of the southbounld lane and looked both ways. * * * 
I n-as in the middle olf the southbound lane the last time I llooke~d to my 
left to observe tmffic approaclhing from the north goinlg south." 

Plaintiff further testified tha t  lie had reached the middle of the 
northbound lane of Wll~son Avenue when "I heaid soinethlng to  my 
left and turned ais quick als I could and tried to hold the car off of me 
and it knocked me down in the ealst lane." 

On cro~ss-examination, thls plaintiff testified lie never saw the car 
operated by defendant Patsy Carroll until ~t lilt him. 

Defendant Pat<sy Carroll teatlficd that  <he n ah drlvin%  southward on 
Wi11son .%venue a t  a speed of not lnore than 10 lnile~s 1per hour; Bhat she 
was driving on her rlght-hand side of the =treet; that  the Curtis Candy 
truck was p a ~ k e d  "diagonal-like" with its back portion extending into 
the traveled portion of ITllson -4venue. and tlrat as she approached it 
~t began to back up and she thereupon pulled t o  the left a llttle to go 
around ~ t .  thiq tnne she san- Mr. Bal-1s. >he further tclstified: "TJ7lien 
I first saw him, he was on the right-iinnd ?iclc of my car, and lie was 
jumpmg to the left-llnnd slde of my car. ,It t l i ~ t  tnne I je~hed  the car 
and apphed my brakes at  the same tlnie. I jerked i t  to the left some. 
J I y  autonioblle struck Mr. Bn~ss. I had appllcd bi:~lics a t  t~hat  tlme I t  
lilt hnn a. i t  stopped. -After strlking lllm ~t nilmediately stoppeld. At 
tha t  t m e .  with respcct to the npprox~inate center of Kilion Aivcnue, 
my car was in the nliddle of llhe street, partly on the right-hand q~de 
and partly on the left. It was headed straight-sort of diagonal, like it 
was golng around. It n.as headed to the left slde." 

The jury returned a vcrdict in favor of the plaintiff. From the judg- 
ment entered on the verdlct, the defendant. appeal, aeslgnlng mar. 

Evcrette L. Do,flermyre a n d  J a m e s  -11. Johnson for p1ainti.f. 
Dupree, Weaver, Norton R. Cockman for defe?zdants. 

DENNY, C.J. Tlii~s is a borderline case. However, when the evidence 
adduced in the trial below is considered in the light nmst favcrable to 
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hhe plaintiff, a,s it must be on a motion for jud~gment a s  of nonsuit, in  
our opinion i t  is sufficienit to warrant itls submission to the jury. 

Since a new trial i~s awarded for wasons hereinafter stated, we re- 
frain from a discussion of the evidence set fortrh in the  recould except 
ito the extent deemed necelssary in the disposition of other ass ignmmb 
of error. Powell v. Clark, 255 N.C. 707, 122 S.E. 2d 706; Tucker v. 
Moorefield, 250 N.C. 340, 108 S.E. 2d 637. 

It is unlawful for a pedastri~an to cross a street bettween interslections 
a t  whioh traffic signals are niainbained uniless there i~s a marked cro~ss- 
walk between the intensections a t  which he may crass and on whifch he 
 ha^ the right of way over vehlculas traffic, and his fallure to  o~bsesve 
the statutory requirements is evide~nct: of negligence but not negligence 
per se. Templeton v. Kelley, 216 N.C. 487, 5 S.E. 2d 5 3 5 ;  Szmpson v. 
Curry, 237 3.C. 260, 74 S.E. 2d 649, and cited cams; Moore v. Bexalla, 
241 K.C. 190, 84 S.E. 2d 817; G.S. 20-174. 

Appellants' assignment of error KO. 16 ils t o  tihe following portion olf 
the charge: "Now, genltlemen, me have a stahute in thi~s State, Geaenal 
Gtatutes 20-146, t~ha t  I wish to  read to you in connection with tihe al- 
legat ion~~ of the complain~t. It ils aa follows: Upo,n all 11ighway1s of 
sufficient wid'uh, except one-way streets, bhe driver of a vehicle lshall 
drive the same upon the r~ght-bhan~d half of bhe highway and shall 
drive a  slow-moving vehicle as closely a~s  possible to the right-hand 
edge or curb of such hi&way unless i t  i s  impractical to travel upon 
such slde of elad highway, except when overtaking or passing anlotha 
velhicle, subject to the llmitation~s applicable in overtaking and pawing 
set forth in General Statutes 20-149 and 20-150, wl~ich I clliarge you 
you are not to be concerned with in this case. I furt~helr inistruct you, 
gentlemen of the jury, tha t  if the  defendan~t violate~d trhis statute julst 
read to you. t~hat  it would constitute negligen,ce. I charge you in this 
connection, ~f tlie defendant Patsy Carroll operated her automobile to 
ithe left of the center of sald street, oil1 the left half of (said street, and 
@he was not In the act of overtaking and passing an~otlier velhicle a t  tha t  
time, and tha t  i t  mas practlclal for lher a t  tha t  time to drive on the 
right half of said street, tha t  this would be evidence of negligeatce." 

The defcndantij in their further anlswer and defense allege tlhat sud- 
denly and without warning the plaintlff darted into the street ilnmed- 
iately in front of the car being driven by defendant Pat~sy C!arroll; tha t  
upon being confronted with thils emergency which had been solely caus- 
ed by the negl~gence of the plaintiff, defendant Patsy Carroll applied 
the brakes and "made every effort to avoid the plaintlff and had 
baought tlie car to a virtual stop when i t  lightly bumped against the 
plaintiff causing him tgo fall to the pavement." 
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It is further alleged tha t  tilie plaintiff a t  the t m e  of tlie accident 
wals suffering from defective eyoslght n hich kept him from observing 
approaching v~hicleb. Evdence wals Introduced by the defendants tencl- 
ing t o  support these allegations. 

I n  our opinion, there n a ~ s  error In the foregoing inst<ruction t o  the 
jury. The court polnted out tl~ait the jury was not to be concerned w t h  
the limitations applica,ble In overtaking and passlng anottl~er veh~cle as  
set forth in G.S. 20-149 and 20-150. 

The evidence of the driver of the Roborson car was to the effect that  
the Curtl~s Candy truck was parketd half In and half out of the parkmg 
place, on the right-hand slde of the strcet; tlmt the back of the trucli 
extended into tlie taaveled portlon of TYllson Avenue. ('As I proceeded 
isouthnard on W~lson  Xvcnue, I was d r m n g  on tlle rlght-hand &de. 
When this white (Curtls) truck begain to back up, I pulled over to t h e  
left a little to go around." The record also revcalls that a t  the tmie of 
the accldent there were no other ve~hlclss being operated 11n the block 
in ~vlilcli the acc~dent  occurred. 

G.S. 20-149 provldeis as follows: " ( a )  The driver of any suc~h ve- 
hicle overtaking anotlier relilcle proceecllng In tlhe saine dlrectlon shall 
pals> a t  lee~,-t two feet to the left thereof, and 1~11x11 not agam dnve  to  
the rig!~t s ~ d e  of the highway until saftdy cloar of SIICI~I overtaken ve- 
hicle. Thls subsection shall not apply n hen tile ovcrtalilr~g and paislslng 
11s done pursuant to the promslonli of G S 20-150.1. (b)  The dnver of 
a n  overtslang motor vehlclc not witliln a blislnc~ss or res~dence district, 
a ~ s  herem defined, shall glve audible warning w t h  h1s horn or other 
n-arnlng device before passing or attempting to pass a vcliicle pro- 
ceeding 111 tlie same d~rectlon, hut 111s fa~ lure  to  do so shall not con- 
atltute negllgence or contributory negllgence per se in any civll a c t ~ o a ;  
although the same may be conis~dered wltli the other fact. In the calse 
nz determining wliether the driver of the ove~taking vch~cle was gudty 
of ncgllgence or contr~butory negllgence." 

The pertinent part  of G S. 20-130 road< as follows: " ( a )  The driver 
of a vehicle s l~al l  not dnve to the  left sldc of the cmter  of a high- 
way, in ovcltakmg and pasalng another vshlcle proccedmg in the same 
dlrectlon, unless such left side is clearly viqiblc and 1; free of oncolnlng 
traffic for a sufficient distrance aliend to  pernilt such overtaking and 
passmg to be made in safety." 

TT'e t l m k  the ev~dence supports the vien- that tlle accident occurrcd 
n-hde the driver of thc  Roher-on car maa In the act of pn.q1ng tihe 
C u r t ~ s  Candy truck, and the evidence reveals no act ln connection 
t~lierenitli in violation of the statutes wit11 respect to such attempted 
pamng The negligence, if any, on the part of the drlver of the Rober- 
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son clar must be determined in light of bhe plaintiff's presence in the 
(street and whctiher or not Patsy Clarroll used due care to avoid collid- 
ing with plaintiff after she ob~serve~d h m  or should have observed him 
in the  street. G.S. 20-174 (e ) .  

Assignment of error So.  22 also clhallenges the correctnes~s of the 
following portion of the court's in~struction to  the jury: "I charge you 
trhat if the plaintiff, Mr. Bal~s, crossed South Wilson Avcnue a t  a polnt 
other tlian on a mlrlted cross~valk, tha t  i t  WRIS his duty under General 
St ia t~~tes  20-174 ( a )  to yield the riglit of way to all vehicles upon the 
iwad~vay, and if you find from the evidence and by its greater ~ ~ ~ i g l l t  
that  lie failed to yield tllie right oi way to the defendan~t P a t y  Roher- 
Eon Carroll, and you find tha t  s~hc had the right of way, then th~i~s 
would be cridcncc of negligence on the part of the plainhff. Mr. 13a>ts." 

I t  ~ v a s  error to leave i t  to the jury to dctcr~niiie n-hetlier or not de- 
fendant Patsy Carloll had the right of way. The law gave her the 
~igl:t of y a y .  G.S. 20-174 in pertinent part  provides: " (a)  Every pe- 
destrian crossing a roscln-ny a t  any point other tlian ~ v ~ t l u n  a inarlred 
croqm:alk or ~ ~ i t ~ l i i n  an unmarked crossr~-alk a t  an  intel wction sliall 
yicld the right of Tvny to all veliiclels upon the roadway, ' " .' (c )  
Betwecn adjacent intersections a t  ~vhich traffic control signall3 are in 
operation pedflstrians shall not cross a t  any place except in a masked 
cro~wwalk." 

\Ye deein it unnecos~sary to d i scus  the remaining as~signixents of er- 
ror smce they may not recur on e n o t l i t ~  trial. 

S e w  trial. 

TREASURE CITY OF FATETTEVILLE, INC., A CORPORATION, 03 BEHALF OF 

ITSELF AXD s r m r  OTHER PER SO^-S, FIRMS AA-D CORPORATIOKS AS ARE 

S I A I I I . ~ L ~  AFFECTED BY NORTH CAROLINA GESERAL STATUTE 14-346.2 V. 

W. G. CIARIi, SHERIFF OF CUILBEIILASD COUXTY. 

(Piled 15 January 1964.) 

1. Constitlitional Law § 4- 

TYhile ordinarily the eonstitntionality of a statute may not be challeng. 
ed in a n  action to  enjoin its enfarcemrmt, injunction will lie a s  a n  e s c e g  
tion to this rule to g r e r ~ n t  the deprivation of constituitional rights. 

2. Statutes  § 2- 

h statute proscribing the sale on Sunday of merchandise falling within 
certain clnssifications is a statute regulating trade under the purview of 
Article 11, S 29 of the State Constitution. 
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G.S. 31-346.2 pmscribiug the sale of ruerchandi~se of specific classifica- 
xions within the State but esclill~tirlg designated couuties and  parts of 
counties therefrom, with 1)~r~ol-ibiou tha t  the areas rxrml%tetl were esrm1)t- 
ed upou the classifica1tio.11 of such areas a8s resort or tourk t  areas, but 
which does not define "resort area" and ~ ~ h i c h  a s  a niatter of eonnilon 
liuowledge d'oos not e seml~ t  all  recognized tourist areas of llie S t a t t  or I)$ 
its classifications of goods, permit i n  the esenil~ted area only sl~cli merchan- 
disc a s  is al11)ropri~nte to tlic tonrist trade, i s  h e l d  void us a local law in viola- 
tion of Article 11, § 29 of t,he State Constitution. 

APPEAL by plaintiff from Braswell, J., July 2-1, 1963, Session of 
C r  N B ~ H L A X D .  

Plaint~ff ' s  action is to  restrain defensclant, the Sheriff of Cumberland 
County, North Carolma, from making arrei-bs for alleged v~ola t ions  of 
Oliapter 488, Session Laws of 1963, ~ ~ l i i c h  provides: 

"An' ACT TO REII 'RITE G.S. 14-346.2 TO P R O H I B I T  CER- 
TAIN BUSINESS ACTIVITIES ON SUSD*\Y. 

"The General Asscnzbly of AYorth Caroluza do enact: 

"Section 1. G.Y. 14-34G.2, ns t , l~c  same appears in the 1961 
Cuiilulative Supplenlent of the Generd  Statutc~s, is hereby rewrit- 
tm  to re:td as follo.lr-s: 
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Oo~n~tieis as shown on recorded plats of the  same and this Act 
shall not apply t o  Blowing Rock Towuship of Watauga Counlty. 

"The area~s bhat are exempted from thi~s Act by the folregoing 
provi~sions are so exempted upon the classification of suclh areas as  
resort or tourist areas, t~he General .4s1sembly recognizing tha t  
different coneideratiom alpply to  such areas. By exempting such 
areas from this Act ~ t~he  General Assembly hereby cllamifiss such 
areas las resort or tourist areas. 

"Sec. I n  the event the provi~sions of thiIs Act exempting 
certain a rms  of less tihan county size from the effect thereof be 
held unconsltitutional, such prov~rions shall be considered as sev- 
emble from the otiher provision~s of this Act and such exemptiolns 
shall then be void and be disregarded in determining the colnstitu- 
tionality of the otjher provisions of this Act. 

I 1 1  bec. 2. A11 laws and clauseis of l a w  in conflict with this Act 
are hereby repealed. 

1 1 1  bec. 3. This Act shall become effective July 1, 1963. 
"In the General Assembly read three tinleis and ratified, thi~s the 

22nd day of May,  1963." 

Plaint~ff,  a S o r t h  Carolina corpoi~ntian, ha~s itls prinlcipal office in 
nlecklenburg County, Korth Carolina. It operates a general retail 
mercbancl~sing  store In Cumberland County, S o r t h  Carolina, approxi- 
mately onc ride from the city limitis of Fayetiteville. On Sundays, in 
said stole, plamtiff engagels in the busine~ss of selling many of tlie 
nrtlcles referred to  in said 1963 Act and deriveis "a substantial dollar 
volume of busmess" from such Sunday sales. 

Plaint~ff allcges the  1963 Act is unconstitution~al and theyefore void; 
tha t  it has no adequate remedy a t  law; and that ,  unle~ss defendant is 
restra~ned, plaintiff will suffer irrepara~ble dninage and l n j u ~ y  by "sub- 
 str rant id loss of dollar volume of businc3ss on Sunday" and by a multi- 
plicity of arre~st~s and criminal prasccutions. 

When the cause came on for hearing as  to whethe~r a temporary re- 
straming order theretofore is~sued should be continued in effect pend- 
ing final determination of the action, defendant demurred to the com- 
plaint on the ground the 1963 Act is valid anid therefore tihe complaint 
did n~ot allege f a d s  sufficient to  constitute la cause of act~on.  

After hearmg, the court entered judgment sustaining the demurrer, 
di~ssolving the temporary restraining order and dislmis~sing the action. 
Plaintiff excepted and appealed. Thereupon, the court, exercising the 
di~scretionary power conferred by G.S. 1-500, ordered th~a t  the tempo- 
rary restraining order remain in effect pending disposition of plaintiff's 
appeal. 
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,lIcDougle, Ervm, Horack & Snepp for plaintiff appellant. 
Clark 82 Clark and Lester G. Carter, Jr., for defendant appellee. 
Smzth, Leach, Anderson & Dorsett for S o r t h  Carolina Xerchants 

Associat!on, anzzcus curiae. 
Warren C'. Stack for Clark's Charlotte, Irzc., amicus curiae. 

BOBBITT, J. I n  Surplus Store, Inc. v. Hunter, 257 N.C. 206, 125 
S.E. 2d 764, this Court on &lay 23, 1962, held void bhe 1961 Act (S.L. 
1961, Chapter l E 6 )  codified as G.S. 14-346 2 (1961 Supplement), on 
the ground ~t n-as "unconatitutlonally vague, unlcertain and indefinite." 
Tlie 1963 =2ct now challenged by p la~nt~f f  as unconstitutional 1s entitled 
"An' ACT T O  REWRITE G.S. 14-346.2 TO PROHIBIT CERT*UN 
BUSINESS AiCTITTITIE3 OX SUNDXT." Even so, the 1963 Act is 
an entirely ncw, independent and con~plete statute. 

As in Surplus Store, Inc. v. Hunter, sxpra, and for hke reasons, tliis 
Court deeim ~t appropriate to paw now upon the va l id~ ty  of the 1963 
Act, not~vlthstanding t81ie gene~nl  rule that the constitutionality of a 
statute limy not be ciiallenged In an actlon to cnjoln its enforcement. 

Plaintiff alleges and contend> the 1963 Aict  is void on the ground, 
znter d !n ,  it xiolate; =irticle 11, Section 29, of the  Con~stltut~on of 
Korth Carolina, TI-hch, in pertlnclnt part ,  provicic~s: "The General As- 
selnhly slhall not past< any local, private, or spec~al act or resolution 
. . . regulating l2l1or, tlade, nilnlng, or manufacturing: . . . Any lo- 
cal, p i r a t e  or special act or resolution parsed in violxtlon of the pro- 
v1-ions of tliis ~ ~ t l o n  .hall be void The General Asembly s~liall have 
p o w r  to pass general lan s reLgulatlng 11i:itte~s set out in this bectlon." 

Tlie 196.3 Act, nitliin the portlon)s of North Carolma t o  n-hich ~t 
applies, rcgzilutes trade by prohlbitlng the sale on Sunday of certaln 
articles of merchandise. For a definit~on of "trade," see S. u. D u o n ,  
213 S.C.  161, 161, 1 S E. 2d 521, m d  Specdzcay, Inc. v. Clayton, 247 
N.C. 32b, 533. 101 S.E. 2d 406. 

The cruclal quest~on is whcthcr the 1963 Act is n "local, private or 
special act" as contended by plaintiff, or a general law as contended 
by del"enti:int. If a "local, private or specla1 act." the 1963 Act. by the 
expre=s  provision^ of Article 11, Section 29, 1- void. 

I n  _lIcIntyre z'. Clnrksolz, 2.54 N (2. 510. 119 S.E. 2d 888, tliis Court, 
ln o l ~ i n ~ o n  by JIoorc. J., dl-cuzlaed and defincd local and -pecial 1eglFlx- 
tion 111 contradlstmction to genernl Ian-: The lcgnl principles there 
stated c o ~ ~ t r o l  decision a; to the validity of the 19G3 -ict. 

Tlie 1963 Act does not apply to any portion of twnty-f ive counties, 
to  ~ v i t ,  *lvery, Currituck, T ~ l k c s ,  Madison, Tancey, Watauga, Gra- 
liam, Cheroliee, Clay, Hyde, Henderson, l\Iitcliell, Camden, Swim, 
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Panilico, Carteret, Bruni~vick, Dare, Haywood, Jackson, Macon, Kew 
Hanover, Pcndcr, Polk and 'rran~sylvania. It does noit apply to portionis 
of four other counties, to wit, Clhimney Rock To~vn~:li~p of Kutherford 
Coun~ty, Colly Ton-nsli~p of Blade11 County, and the portions of Aslle 
and hlleghany Counties w t h i n  Lhe nglit of way of the Blue Ridge 
Parkway. (So te :  The separate provision: for the exemption of Edney- 
ville Toimsliip of Hendersm County, Blowing Rock Townsliip of IVa- 
tnuga County and tlie polrtion of TT'atauga Couiz t y  witrhin t!ie riglit of 
way of t~lie Blue Ridge Parkway may be d ~ ~ r e g a ~ r d e d  a s  surplusage.) 

The 1963 Act does not define a re~sort area or n touriist area. S o r  doeis 
i t  contain a general statewide exemption of resort areas or tourist areas. 
I t  purports to class~fy fspcc~fic counties or portions of isipec~fic countleis 
and no other portions of Xorth carol in:^ "as retsort or t o u r ~ s t  areas." 

b h d f u l  of tlie slogan, "Variety T 'a~at ionland,~ '  i t  i~s doubtful 
wlietlier t l~crc  1s any counity in Sort11 Carolina )I-11ich does not have 
m~tliin itls borders an  area which could be rcasonably descr~bed as  a 
resort area or as a tourist area. Reference to the follo~wing matters 
of connilon knowledge (among inany sucli instances) will suffice. Por- 
tions of Buncombe County fall wit!liil any reasonable definition of a 
resort area and of a tourist area. Tliia 1s true as to portionis of Moore 
County. 0n:low County, to  mliic~h the 1963 Act appllels, and coastal 
counties exempted tlicrefrom, conltain areas equally indentifiable as 
resort areas or tourlst areas. Any liist of outstanding tourisit attractionis 
in Xortli Carolma would include tlie Old Salem Restoration, the Xorth 
Oarolmn 1Iu.mmi of Art and Tryon P:ilace. Yet no portion of Forsyth, 
Kalrc or Craven Counties is exempted from the 1963 Act. I t  is clear 
there are many areas within tlic portions of North Cnrollina to mliicli 
t,hc 1963 Act applies whicli vould fall wt l im any reabonable definition 
of a resort area oIr a tour~s t  nrca as well a s  or better than many of the 
areas exenlptcd from its operation. 

llorcover, the 1963 Act applies to tlic sale of articles of ~nercliandiise 
appropriate primarily to the needs of permanent reisidentfs rather than 
t o  the distinchve needs of patrons of a resort area or of a ttour~st area. 
I t  contains no prol i~bi t~on with referenre to food, drugs, lodgmgs, auto- 
m o t ~ v e  supplies and services or ot(1ier articles or scrvices nppropriate 
to tlie distinctive nceds of tourists. ;?;or dons i t  prohibit tihe opcr~ t ion  
of placcs of amusen~cnt, entertainment or rccreation or tlic sale of mer- 
chandise appropriate to the  di-tinctivc needs of patron? t!xreof. Con- 
~iderat lon of the articleis of rnerchandi~-e to n h ~ c h  the 1963 Act applies 
(e.g., business or office filrnishlngq) d ~ q x l s  the wggelstion that there 
existrs in a resort area or in a tourist area a neecl for the  sale of ~ u c h  
merchandise on Sunday ~sufficicntly distinctive to constitute a reason- 
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able  b>ials for the separate classification of such areas wit~h refere~nce to  
the sale of - u c l ~  articlos of ~ n e r c h a n d i ~ e .  I n  , l I c G ' o ~ a n  v. J l a r y l a n d ,  366 
U.S. 420, 6 L. Ed .  2d 393, S1 S. Ct.  1101, cited In support of defendant's 
position, the con~stltutionality of a 1l:iryland s ta tu te  n-a:, challengecl 
on ground> different from tha t  non under coniideration. Even SO, lt 15 

noteworthy t11,it the 1I:iryland qtutute exempted iroin 1ts operation in 
Anne i lrundel  County tlle reiail sale of "merc11:ii~he csscntial to. or  
cuc.itol~~arily sold a t ,  or lnciclental to, tiit. operation of" bathing beaches, 
ainuseinent parka, ctc. 

Tlic 1963 - k t  1s no t  gmcral  b e c a u . ~  it doea not apply to  :ind operate 
un~fo i in ly  "on all iuenlbeiz of any cl,ts, of per>ons, plnc('s or t$ lmgs  rc- 
quiiing legislation peculiar t o  itself in iiiattctr, covcied by the 1:tn ." S. 
v. I)lnon, supra,  concurring opmion of Barnl i~ l l ,  J .  ( later  C J.) ; X c -  
I n t y r c  L .  ClnrXson,  slcprrr. On the contrary, it appl!c~s t o  and ope1:ttcs 
only on inclelln~lts in design:ited counticq or porton1,- t!~creof and not on 
s i m i l ~ r l y  situated mclc'iant; in other rouilties or poitions tlieicoi m d  
no  re:\-on:lhlc ) - l n s ~ z  esi>t. for the  a t t anp ted  cl,i~~lficatic?n of the exeinp- 
ted co~1ntic.s or  portion13 tliclcof a-  1 c.;ort a iea-  or tourist are,ii. Cj .  bnr- 
n u  2'. C'nlon Tuy. (S.J. > n p ~ r . ) ,  131 A. 2d 208. EIcnce, the  1963 ,let 
must  IN ronlsidcred a locnl :ind y e c i a l  ac t  111 vlolatlon of ..lrticle 11, 
Section 29. nnd tllcreforc v o i d  Xccord.ngly, tllc j~idgiucnt of tlic court  
belon- ir  rcrPr>ed and t!~c cauxe 1s rc~nnnrlcd for f w t l ~ e r  proceetlings 
con-istent with the  law as  s::itetl Iiert.in 

Ilcw-ion on the ground -toted : ~ h c r e  rtwticls r?nnece~2nry a di;cus- 
lsion of otller grountL on n.!licli 1)Inlnt:ff attnckcd tilt 1963 -4ct a. rin- 
c o n ~ ~ t ~ t u t i o n a l .  

licl-ei>cd and remanded. 

1. Negligence § 36- 
Sincv the attractive nuisance doctrine ~ ~ n e r a l l g  is not applicable to natural 

bodies of nater ,  and sinec the oTTner of land is not nntlcr tlntr to cvrct :I 

fence or other obstruction to protect small children from obtaining access 
to n branch or creek flowinc in it? na~turfil %:ate, a I-Ionsing Authority may 
not be held liable for the d m t h  of a child of one of its tenants who 
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drowned when she febl into a stream, swollen by heavy rains, flowing ad- 
jacent the property. 

2. Municipal Corporations 12; Waters  a n d  Water  Courses § 1- 

A halstening of the flow of surface waters nmossarily results from the 
construotion of streets and gutters by a municipality, and the city niay 
not be held liable for injuries resulting from suoh acceleration in flow if 
the surface waters are  not c1ive.l-ted from their n~atunal direction of flow. 

3. Same-- 
The failure of a municipaLity to provide adequate culverts to take care 

of the drainage of surface water through a natural stream in ordinary 
and t'oaesenable storms m n l ~ ~ o t  be a contributing muse of the drowning of 
a child who fell into the stream when the evidence discloses bhat there 
was no backup of wateiis a t  the point where the child fell in, but to  the 
eontrarx, that  the water was flowing rapidly a t  that  place and that the 
child's body was recorered some two blocks downstream. 

APPEAL by plaintiff from JIorrzs, J.. February Civil Se~ssion, 1963, 
LENOIR Superior Court. 

The plaintiff, administratrix of her daughter, Earline Roiberson, age 
eight yearls, inrstltuted tihis civil action t o  recover damages for her 
daughter's death, allegedly re~sulting from tlie actionable negligence 
both of the City of Kinston and the Houslng Autlmrity of t h a t  city. 
Both defendants, by answer, denied neglige~nce. 

At  the conclusion of the plaintiff's evidence, tlie court en te~ed  judg- 
ment of con~pul~sory nonsuit, from which the plaintiff appealed. 

White  R. Aycock b y  Chas. B. Aycock; H .  E. Beech for plaintiff ap- 
pellant. 

Geo. B .  Greene for Ci ty  o f  Kinston defendant appellee. 
Whi taker  R. Jeffress f o ~  defendant Housing Authority of The Ci ty  

of Kinston, appellee. 

HIGGINS, J. The evidence disclase~s hhe following: In the year 
1940 the Houshg  Autihority of tihe City of Kinston mas chartered by 
tlhe State of Korth Ca~ol ina  als a municipal corporation. The charter 
autlios~zed it to acquire property in the  City of Kinston on which were 
located unsanibary and unsafe buildings and to  replace them with san- 
ltary and safe buildings for rent to fainilias of low income. The ilu- 
t,horlty acquired 9.69 acrels of land in Kinston, bounfded on t~he north 
for a distance olf 418 feet by Adkin Branclh, or Canal. The  plaintiff's 
conlplaint described i t  ats "Adkin Ditch." The canal had its source 
north of the city and emptied into the  Seuse River to the south. It 
drained the entire City of Kinston and surrounlding area. The plain- 
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tiff'ls witness deiscrlbed t~he canal a s  four to four and one-half fect  in 
deptlli, and 10 to 12 feet in width. 

The Housing A 4 u t l ~ ~ r i ~ t y  erecteld a number of housing units, in one of 
w h c h  the plaintiff and her daughter In-cd. The rear of this  unlt  v a s  20 
t o  25 fect from the  canal. The  A4utllmrlty built a concrete driveway be- 
tween tlie builcllng and the canal. 

On July  9, 1956, 1.69 inc~lies of rain fell in tlie Icinston area. Ger- 
aldlne Rooks, nine a t  tlie time involved, gave this account of what  
happened on tlie 10th:  "We ( the  wtne51> and Earline Roberson) r e n t  
to  the Xdliln Canal to iee 1 1 0 ~  far t!lc TI-atcr had come up, and there 
were a number of other clliildren stailding around; ancl there was a 
young boy, Donnld Bradahnw, thron-lng pecans in Adkin Canal and 
she IEarline Robcrwn)  T V M ~  bending over to get one and n h e n  she 
stepped from the  street t o  the  dirt ,  the ground caved in and she fell in 
t h e  va te r .  The depth of tlie water n,is about an  inch le~sq tJhan the  
pcived btreet. . . . With reference to the JI-ate~r, i t  was gomg down- 
,,-tream in a swift manner." 

The d~etance  between tlhe road and t l ~ e  canal, "a~bout a foot and a 
half." The body n a s  recovered about t ~ v o  hours later, three blocks 
dowristrenn~. 

The cvidcncc d~rclosed t h a t  in case of unus~-llally heavy rainfall 
Adkin Canal overflon-cd it? channel. Mr .  Sutton, TI-110 17-a< farniliar 
~ i t h  tlic area,  testlfiecl: "I have wen the r a t e r  high enough on one 
occasion that  ~t came injs~de tlic apnrtinent building." 

The Homing Xubliority had prov~cle~l  a playground ancl a recreation 
h i l d l n g  for the  ch~!drcn of tlie tenante. The rear of the plaintiff's 
apartinent n-as not in tlie l)laygroun~d nrcn. However, chldren fre- 
quently played along the cmal .  

Prior to 1936, tlhe C ~ t y  of IGnston had engaged in an  extensive pro- 
gram of street n ~den ing  and paving. These improvement~s had hasten- 
ed the flow of burface water into Adkm Canal. Several bIocks do~vn-  
stream from the housmg project the  City had placed three 72-inch tile 
culvert4s under t h e  Caswell S t r e d  croslsing. The plaint~ff 's  evidence was 
to  the effect t ha t  tlicse were infufficiint to carry the flow of Xdkin 
Canal in case of rainfall of 1.69 inches. 

Tlic plaintiff alleged t'lie death of lies intestnte resulted from the 
joint and concurrent negligence of the  two defendants: ( A )  The  Hous- 
ing Xutliority was  negligent in building the  roadway too close to the  
canal, and in failing to  erect a fence or barricade along itls banks to  
protect t~he  children from the  dangers incident to the  canal. (B)  The 
C ~ t y  of Iiinston was negligent in falling to deepen and widen Adkin 
Canal to accommodate the accelerated flow of surface water relsulting 
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from its extensive street paving proglqam, and in failing to erect suit- 
able barricades along the canal. 

Tlie de f~ndant~s  filed separate answers, each denying its negligence. 
The answcrs ~nal ie  i t  unnecessary to consider any question of miqj oin- 
dcr. Llkcn-ise, the Clty of Kinst011 does not claim any govcinniental 
imn~unlty.  Hence liability is deterlninetl by the appl~cation of the rule 
of due care under csisting clrcunxtances and cond~tions. 

The I-Iousing Autliollty, b?- its deluurrer to the cv~dence, 1:rcsents 
es8sentlally t!ie defense ~ n t e r p o d  by demurrer to the complaint in 
Fltch v. Selzcun T'lLla~e, 234 S . C .  632, GS 5 E. 2d 233. Tlie rule of lam 
declared in F ~ t c h ,  and followed in many c ,ws,  u z t n i n ~  ti L l-Iouaing 
Authority's deinurrer to the evidence: "The attractive nuisance doc- 
trine generally is not applicable to  bodies of r a t e r ,  nltificial as well 
als natural, in t(1ie absence of some unuqual condition or a i t ~ f i c ~ a l  ica- 
ture other than the mere water and i t 3  locution . . . But,  we know of 
no  deci~sion in tlii, or any otlier jurisdiction, ~vllere the onner of land 
lias been held linble for fallure t o  erect a fence or otlier obstructLon to  
protect snlall cliildren from obtRining nccms t o  a br:incli or c?c:k upon 
his prcmises wl~icli flon-a In ~ t s  natural qtatc . . . If it should be con- 
ceded tliat n branch or creek 1s ~ r i h e i ~ n t l y  tlnngcrouq to c11ildl.en of 
tender years, it must bc coacc,led t,!iat such 5tre:~ins cannot b~ easily 
guarded and rcndcred safc." See also. J l n t h e n ~  v. JI~Lls C'orp.. 34!1 
N.C. 375, 107 S.E 2d 143; L o z w  v. I l ~ d ~ t ,  243 K.C. 399, 90 S.E. 2cl 
7GO; Ford v. Blythe  12~0s.  Co., 342 N.C. 347, 87 S.E. 2d 679; Sfrzbbllny 
V .  Lnmm, 239 N.C. 320, 80 S.E. 2d 270; &j C.J.S., "Se:;ligcncc," 3 
29 (12),  p. 475. 

I n  deterlnining the Lability of the City of IGnston, i t  must bc con- 
ceded the planning and construction of streets are necca.jary public 
function~s. There is ne~tlier allegation nor proof of defects in the plans, 
nor negligence In t~lleir execution. Tlie coniplaint is the p a v h g  of 
streets hastened the flow of surface watel.; from rain anld me1t;ng snolv 
into the Adkin Canal. Hastening the flow, causing a nlorc rapid rise in 
the  natural and only outlet, is n p h y s ~ c d  ncce~ssity resulting from the 
improvements. It is not negl~gence. "First, we are of t,lie opinion t!iat, 
in respect to  the drainage or divension of surface n-ater, a railroad 
uonlpany anjoys the same privileges as any other landowner, but  no 
greater, to  be exercised un~der the same restrictions. . . . Secondly, a 
railroad company or any other landowner lias a right to cut dltchcs 
and conlduct the surface waters into a na turd  watercourse passing 
tihrougl~ its land, and if this 1-ight is csercised in good faith, and in a 
reasonable manner, fo~r the better adaptation of t he  land to l a . ~ f u l  and 
proper uses, no damage can be recovered if the lands of a lower own- 
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BLAKE C. CLARK v. A. L. JIETLAND, CHAIRXAX GUILFORD COUNTS BOARD 
OF E L ~ c r I o s s ;  FRED 11. UPCHURCll3 A ~ D  ART'HUR UTLEY, MEMBERS 
OF THE GUILFORD COUKTT BOARD OF ELECTIOKS ; am JIdRGAItET SCHEC- 
TER, SECRETARY O F  THE GUILEORD COUNTY BOARD O F  ELECTIONS. 

(Filed 15 January 1064.) 

1. Elections gg 2, 14- 
That  part of G.S. 1G3-50 vhich requires an elector desiring to change 

his party atfiliaCion to swear that  he desires to make the change in good 
faith ltcld canstitutional and valid in h a ~ i n g  as  its yu~pose  the preven- 
t ion  of raids by one political party into the ranlrs of another in  primary 
noinina~tions, but the renminder of the statutory oath requiring the elector 
to swear or affirm that  he will support the nomineas of the party a t  that 
and in future elections until he should again change his affilit~tion, is void 
as preventing a x-oter from casting his ballot aceording to Dhe dictates of 
his eonscianee. Art. I, 10 of the Constitution of North Carolina. 

2. Statutes  § 4- 

Where that part of a statute imposing a n  unconstitutiolnal limitation is 
divisible from other parts of the statute, which are  constitutional, the 
statute stands w i t  the u:~constitutianal provision deleat&. 

APPEAL by plaintiff from Shaw, J., September 9, 1963 Civil Seis~sion, 
GCILFORD Superior Court, Green~sboiro Division. 

The plaintiff mstituted this civil actlon to have the court determine 
by declaratory judginemt his night to change hiis political party affilia- 
tion on the regirstration books of Guili'ord County Board of Elecltione 
without making oath "that I will support the nominees of the party to 
whic~ll I am now changing my affiliation in the next elec~t~ion and the 
isaid parhy nominees thereafter until I shall, in good faith, change m y  
party affiliation in the nlanlner provided by law." The plaintiff prayed 
for a writ of ??~antiamzcs to compel the‘ election officials to pennit  the 
requested change without requ~ring him to take the (to him) objection- 
able part  of the loyalty oath above quoted. 

The  pleadings anid stipulations establish the following: On and 
plrioir to  October 3, 1962, plaintiff was a qualified and registered elector 
in Guilford County. H e  was registelred as a Democrat. The  defendants 
a t  all tilme~s pertment to  this Inquiry held offices as stated in the cap- 
hion. The h la in tiff applied to the Secretary of the County Board of 
Electionls for a change in party affiliation from "Deiniocrat" to "Re- 
publican." He agreed to  take t~he oahh prescribed in G.S. 163-50, ex- 
cept the par t  above quoted, to  which he objected upon the ground he 
idid not know who the Republican nominees ~ o u l d  be, their views on 
public questions !ah the time of the election, nor who the party candi- 
daltes would be in future elections. Hence, in good con~scienlce, he could 
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not svear tha t  he ~ o u l d  support them. He  offered to t'ake the oath if 
the objectionable clauwe were eliminated. The officiah of the Board 
of Elections refusad t o  permit the change without the full oath. The 
plaintiff exhausted all admini~st~rative remedies prior to the instit.ution 
of this action, in which Judge Shaw entered the following: 

"2. The oath required by G.9. 163-50, does not abridge, modi- 
fy or deprive any reg~stered elector of any constitutional Rights, 
State or Federal, to IT-hich he is lawfully entitled. 

" IT  IS THEREFORE ORDERED,  .ADJUDGED, XSD DE-  
C R E E D  that  the plaintiff's action be disml~ssed, the re!ief sought 
by the plamtiff be denied, and tihe costs of this action be tased 
against the plaintiff. 

"This 18th day of September 1963. 
"/s/ Eugene G. Sihaw, Judge Presiding." 

W i l l i a m  L. Osteen,  J .  Halbert  Conoly ,  Charles E .  Dameron ,  Jordan 
J .  Frassineti for plaintiff appel lant .  

Dwzcood  S. Jones, for  de fendant  appellees. 
T .  77'. Bruton ,  A t torney  General,  J a m e s  F .  Bul lock ,  Assis tant  A t -  

torney General,  A m i c u s  Curiae.  

HIGGINS, J. I n  this case the plaintiff, a registered Democrat, sought 
to  clhange his party affiliation and to  qualify himself to vote in the 
Republican Primary. The election officials, as a condition precedent t o  
the change, demanded thlat he take the oath prescribed by G.S. 163-50, 
as follo~vs: 

((1, , do solemnly .wear (or affirm) that  I deisire in 
good faith to  change my party affiliation from the to  
the party, and tha t  such change of affiliation be made 
on tthe party registration books, and I further solelnnly swear (or  
af irnz)  tha t  I will  szipport the nominees of said par ty  t o  which  I a m  
n o w  changzng 7ny af i l iatzon zn the n e x t  electzon and the  said party  
nomznees thereafter untzl I shall,  zn good faith, change ~ n g  party  afilza- 
t ion  i n  the manner  provided b y  law,  so help m e  God." (empha~sis 
added).  

The plaintiff refused to  take tha t  part  of the oath above in italics. 
The  election official~s refu~sed 60 make ohe requeisted transfer. The case 
presents trhis question: Did the Gene~ral Assembly aclt within its com- 
petence in requiring, as a condition of the party tranlsfer, tha t  the 
plaintiff make oath in the manner iset fodh in trhe statute? The pIain 
wording of the oath obligated the plaintiff to suppo~rt trhe nominees of 
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trhe Republican Par ty  "in the next general election and bhe said party 
nominees thereafter untll I shall, in good falth, cliange my party 
affil~ation in tlie mannerr provided by law." For additional emphasis t o  
this in f u t w o  con~mitment, the  Legislature by G.S. 163-197, provided 
tha t  any person shall be gullty of a felony uvlio knowngly swears 
falsely n.ltJi re~spect to any matter pertainmg to any p r i ~ m r y  or elec- 
tion. 

Tlic true intent :ind purpose of the primary laws are stated in States' 
Rights I d c m o c r a t ~ c  P w t y  v. Bond  of E l e c t ~ o n s ,  229 S.C. 179, 49 S.E. 
2d 370: "But tiicy (prinlnry l a m )  do not undertake to depnve the 
voter of complete llberty of conscience or conduct 111 tlie future In the 
event lie rightly or wrongly comes to t:ie conclusion sabvquent  to tlie 
pnmary t1-h it 1s no longer desirable for him to support t~he candidates 
of the party 111 rlioae pnniary lie has voted. Bcaldes, the LeglJaturc 
has  expie<-ly declnrcd t4l1at ncthing conta~ncd In the law> governing 
primary elections 'shall be con-t:ued to lreveiit any clector from csst- 
Ing a t  tlic gcncral election a free and untrammeled ballot for tlie can- 
d ~ d n t c  or candidatc~s of his c1io:ce.' G S. 163-326.'' The court licld il- 
l e g 1  rulcs of the State Board of Elections disqualifying those regis- 
tered to ~ o t e  jn the p r i m ~ r y  from fi!:nq a petltion for a new party, 

-1Iany of the cn>es in other > t ~ t e s  hold tha t  obligation to  support 
tilie nonillices of the 1lnnial.y Iml)oSes ,I nlornl o b l ~ g a t ~ o n  n h ~ c h  1s al- 
ready inlplicit in the very act of taking pnrt in the primary. " ( T ) h e  
pnmaiy  voter, ~ w t h  or c.:tdiout thc statute, lncuired a moral obliga- 
tion bmding on Ilk honor." The court concluded that tlie obligation was 
no grcatcr n-ltli t l i ~ n  n~itliout tilie oath. "The voter's conduct must be 
determined largely by his own peculiar sense of propriety arid of right. 
It is for woli rcaions that, the courts do not undertake to co~npel per- 
fornlaccc of tho obligntlon." Ii'esternza~i v. Jlims, 111 Tex. 3!1, 227 5.W. 
178; B a y  21. G a ~ n e r ,  237 Xla. 168, 57 S E. 2d 624; Chnpnzan v, I img,  
154 Fed. 2d 460 (5th Ct. denied), 327 U.S. 800; S t a t e  v. Mzc7~e1, 121 
La. 374. 

TYlthout tlie hhding commitment to  wpport the "next" and the 
"the~eaftcr" oandidntes of tlie party, the remaining partis of the oath 
n.ould seem to furnisl~ atlcqunte means by which to deternline good 
faith n~enibersliip in the party and to  1,revent raidls by one party into 
the ranks of tllie other in p r in~ary  nominiations. Any elector who offers 
sufficient proof of his in~tent, in good faith, to change his party affilia- 
tion cannot be required to bind himself by an oath, tlhe viollation of 
wliic~h, if not sufficienit to brand him as a felon, xould certainly be 
~ufficient to  operate as a deterrant to  his exerci~sing a free choice almong 
availsblc candidates a t  the eleotion-even by casting a writ+in ballot. 
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B.tRR.iR.1 LEE W.\TT ( s o ~ r .  lVAtGSTAI.'F) r. TT'ILJAIAJi V E R S O S  CREWS 
A \ I I  1'111: TRASSIJORT CORPOI lhTIOS ,  0~101x41. I)EFEX~.IN~S, A K D  

\\ 'II,I.IA~I O'l3ItIES. A n n r ~ r o ; \ a ~  DLFEKDAXT. 

(Filed 17 January 1964.) 

1. Trial 5 22- 
Contradictions, eTen in plaintiff's eridence, do not justify nonsuit. 

2. Automobiles 8 41- 

Evidence tending to show that defendant's tractor-trailer was left stand- 
ing on the hardsurface, unattended at nighttime without Lights, flares, or 
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warning, and that a motorist was unable to see the vehicle in time to 
stop before colliding with its rear, takes the issue of negligeme to the 
jury, notwithstanding contradictory evidence that there were Lights on the 
vehicle and reflectors up  to 200 feet to its rear. 

In  determining the question of the sufficiency of one defendant's eri- 
dence to go to the jury on its crossiaction against the &her defendant, the 
first defendant's e~ idenee  nlust he taken as  true, aild where its evidence 
tends to show that its driver left lights and reflectors back of its stalled 
tractor-trailer as  required by statute and that the other defendant drove 
his car into the rear of the tractor-trailer, its evidence is sufficient to be 
submitted to the jury 011 the cross-action. 

4. Trial § 3 3 -  

The court is not required to give the collteutions of the Litigants in its 
charge, but when it  unclertlalies to do so the court must give equal stress 
to the respective contentions of tlie parties, and the giving of the coaten- 
tions of one party alloi~e must be held for prejudicial error. 

5. Trial § 34- 

The court is required to charge the jury a s  to which party has the 
burdell of proof 011 each is~sue, and the failure of the court to charge the 
jury that  the burden is on the original defendant to prove the negligence 
of the additional defe~lclant and that such negligence was a proximate 
cause of the injury, must be held for prejudicial error. 

APPEAL by Transport Corporation arid additional defendant O'Brien 
from Wzllzams, J., G M a y  1963 Civil Session of WAKE. 

The plaintiff instituted this action to recovelr for pensonal injurim 
aulstained in a collision betiween a tractor-trailer, operated by defen- 
dant  Transport Corpora~tio~n, anld a n  automobile in whic~h the plaintiff 
was riding and ~ l i i c ~ h  wa~s owned and operated a t  the tiine of the col- 
lision by the additional defendant O'Brien. 

On 23 August 1961, about 1 1 : O O  p.m., defendant Transport Corpora- 
tion's tractor-trailer was being operated by its driver, defenda~nt Wil- 
liam Vernon Crews, in a westerly directio~n on U. S. Highway 70 near 
tihe bridge over Interstate Highway 95. The truck stalled due to  a de- 
fective switching ineclianis~m on Bhe gals t ank ;  the driver pulled .the 
tractolr-trailer on the side of the highway as far as its inoinentuin 
would carry it, but succeeded only in getting the right wheels of the 
t ~ a c t o r  not inore than a few inches off Bhe pavement while the right 
wheel~s sf the trailer remained on the pavement. After trying unsuccess- 
fully to (start the motor, according to tihe testimany of tihe driver of the 
tractor-trailer, he placeld reflector flareis a t  interval~s to the rear of the 
truck, turned on the left  turn signal, and left  the cleasance lights burn- 
ing oa tlie rear of the truck. All the claaranlce lights were on the bed 
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of the truck whicrh r a , s  loaded with 21 hogsheads of tobacco and cov- 
ered by a dark green canva~s. The d r i ~ e r  of the truck left for Smith- 
field to get gas. The collilsion occurred just befolre the driver returned 
t o  his truck. 

About I1 :43 p.nl., the plaintiff and the additional defendant O'Rrien 
vere  proceeding in a nmterly direction on U. S. H i g h ~ ~ a y  70 in 
O'Brien's car, ~ l l i c h  was being operated at  a speed of approxinlatcly 
30 to 60 miles per hour. The night was dark and cloudy. O'Brien fall- 
ed to  see the truck in time to stop, and strucli tlie rear of the truck 
after sludding 69 feet. 

The plaintiff Barbara Lee TT'att (now Tagstaff) brought this ac- 
tion against the Transport Corporation, and defendant Tran~spoi-t 
Clorporation had O'Brien joincd a,s an adclltional defeniclant. The 
Transport Corporation filed a crols~s-action against O'Brien pur~suant 
t o  the provisions of G.S. 1-240. O'Brie~n filcd a counterclainl against de- 
fendatnit Transport Corporation for his personal injuries and property 
damage. 

The jury found that the plaintiff  as injured by the negligence of 
thc Tran1q)ort Co~rporation and O'Bricn and aIsse1s.4 her damages a t  
$3,000. Judgment was ente~red for the plaintiff against tlie Transport 
Corporation for $3,000, for the Tran.port Corporation agnin~st O'Brien 
for contribution in the sun1 of $2,300, and againlst O'Brien on his 
counterclainl. 

Defendant Transport Corporation and O'Brien appeal, assigning 
error. 

Yal-borough, Blanchard R. Tlicker for plaintiff. 
Mnlrpin, Taylor R. Ellis for Transport Corporation. 
TT'illinm T. Crisp; Howard F. Twiggs; Smith, Leach, Anderson R. 

Dorsett for O'Brien. 

DENNY, C.J. TJTe shall first consider the appeal of t,he Transport 
Co~rporation. This appellant has abandoned all its exceptions and a~s- 
sign~iilents of error except those clllallenging the action of the trial 
judge in refusing to  grant its motion far judgment ale of nonsuit as to  
plaintiff a t  the clo~se of all the evidence. 

The evidence is in sharp conflic~t with respect to lights on rbhe rear of 
the parked tractor-trailer at  hhe time of the accident. The  Highway 
Patrolman who airrived a t  the  wene of the accident about 20 minutes 
after i t  occurred tesrtifind: "Khen I arrived a t  t<he scene of the  acci- 
dent there svere three reflectom behind the truck on tihe ea~st side of 
the truck. The furbherest ~eflector ww~s approximately 200 feet froim 
the rear of the trailer. " * * T h e  reflectors were 3-34 to  4 inchas in 
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dlarnetor and had a base so that tliey would sit on the pavement. The 
reflector part, wlien ,z liglit would slime on it, would reflect a seld liglit. 
Tlielc was no llglited portion, no electric liglit and no flare connected 
wit11 tlic reflector. " " " The only light that  I s a v  burning on tlie 
tlzctor-irsilor vlicn I nrl.ivcd there was one light up on it ,  the best I 
recall, up  on the l~ogshcnd ir2elf and ~t was mighty dim. ' " ' I was 
t\herc n-hen t!ic tractor-tlaller was moved froin t~he scene, 2nd tliey had 
t o  u c  a wrecker to dlo tha t  because tlie battery wa~s dead." 

The p1,rint:ff testified tha t  a t  tlie t m e  of tlie acc~dent d ie  was look- 
in: st:.niglit nlieutl through the vmdsihield; tha t  the car w:is traveling 
fiom ;0 to 33 miles per hour; that "As we started up the incline ~ u d -  
tlmly I slrv there was n big object in front of me. " * '+ Mr. O'Brien 
npplicd liis b r a l m  quickly, then the crash. * * The clar cras~l~eld 
lcto the rcnr end of the tractor-trailer. I did not see any lights, re- 
Acctore, or flares hehind that tractor-trailer before the car hit it." 

On cross-examination, this witiness tetstified: "Before we reacllied the 
incline there n.c.rc no flareis or lan~terns or anytlling like tlint out there 
in front of us. " " " As we were going up the incline, I really didn't 
notice the curve too much; bu t  I kncw that I suddenly salv tihe ob- 
ject, tlie black oblcct, in front of us. I t  suddenly came into ~ i e n - ,  wit~hin 
range of our lieadliglits. At tlie time I saw it there were no lights 
of any type on it." 

Contrnd:ct~ona, even in tlie plaintiff's evidence, do not justify non- 
suit. B r d g e s  2). Graham,  246 N.C. 371. 98 S.E. 2d 492; TVhztley v. 
Joncs, 238 S.C. 332, 76 5.E. 2d 147; Graham v. Spa~ i ldmg .  226 N.C. 
86, 36 S E. 2d 727; TT'nrtJ I ) .  Fnzzth, 223 S.C. 131, 25 S.E. 2d 463; 
Chestrzutt v. I>urham, 221 N.C. 149, 29 S E. 2d 339. 

-2 carcfcl consideration of all tlie evidence adduced in tlie trial be- 
low lends us to the conclusion tha t  i t  was sufficicnit to carry the calse 
to tllic jury against this appellant. 

Furthei-inore, the court suhmittod an issue to the jury to deter- 
mine whether or not the plaintiff mas guilty of contributory negligence 
as  alleged in the answer of defendant Transport Co~rporaticm. This 
ilssuc was answelrect in favor of the plaintiff upon a clharge uncscepted 
to by this appellant. 

V e  hold tha t  the court below properly overruled trhis appellant's 
motion for judglnan~t as of nonlsuit als to t,he plaintiff. Cnrrigan v. 
Dover ,  251 hT.C. 97,  110 S.E. 2d 825; Scarboro~igh v .  I n g m m .  256 S . C .  
87, 122 S.E. 2d 798. 

Appeal  o f  additional de fendant  Wi l l i am  O'Brien. 
O'Rrie~n assigns as  error the  denial of hi~s motition for judgment as of 

nonsuit on the cross-action of the Transport Corporation for cont,ri- 
bution. 
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\\'e tl!link t,lle evidence offered by defendant 'Tr:mppo8rt Corpo~:t'tion 
n.as &uficient to take  tihe caise t,o t'he jury on i t s  crws-:lctioll against 
tlli8s np1)i~llmt. T h e  Transpoirt Corpo~rntion is t he  1)l:~i'ntiff in this cro1s.s- 
sotion and i t 5  cvidc'nce n-it'll ree1xc.t to  liglitms on the rear of i ts  parked 
trailer and tlle reflecto~rs place~d on the 11i:l;iin-ay t'o t11e i,c2,nr of i t s  
parliecl trailer must  be  ~on~sidtrecl  : ~ 5  t~ruc on :L   no ti en for jucigmcnt a s  
of non-iiit nnc'l cmsiderccl in the lig!it mo5t f:ivo(:.:[ldc to it. l I ~ t t r t l ? /  .L'. 

Pozi~ell. 299 N.C. 707,  51 S.E. "1 307;  Xcgl'stcr v. GibSs, 233 S.C. 436, 
64 S.E. 211 2hC;  liritlgcs zl. Grcr/?nm, s u p ~ ~ i ;  C'olemzn v. C,'ohial Stores, 
Inc., 239 S.C. 241, 1:30 S.E. 2d 3%. 

A-ln~oiig tillis aplx~il :~i~' i 's  64 n ~ ~ ~ ~ i j i n l l l c c : ~ ~  of crror, n~r.signmcnt of crror 
No. 3.; cI~:~ilcngrs t.l~c coixbetnei: u i  ~ ! I P  court ' .  c11:l:'gc in tha t  tiic court 
fniletl to  give the conte~:tio::-: of tlii;. ai~pclllint on the sccon'd is.sue, 
and n~+ign~ncnt of c n o r  Xg. ;,+ it- 1.:) tllc! ixi1ia.e of [he ~ 0 i a . t  to  in.truct 
the  jury t,!l:it t ! !e  I>urticil of l ) ~ o o f  on t!lc .;xonci issue n-:i,s on the de- 
fcnd:int T r a n s p x t  C'oq:o:~::t:o:~. 

Tlic s r o n t l  i x u e  re..:ds cl.i i'ollon-#::: "\'\':I; ji!:iintiff i ~ ~ j i ~ r c t l  i1.7 die 
nrgiigi.1:ce of +!I- addit ;m>l rl:>fc:~c!.:;~:t. I\-iili:i:~l O'I3ricr;, ns :ii!egc.tl in . - 
the cl,o:,:-n:.;;o:i c f  tl:.f;';iil>!;t 'Y;':ili~~i)oi.t Co l .po~ : i t i~ l~ ' ?  A?lli',\.pl.: 't e:." 

Thi5 v-:is ~ , : , t ;? l  i,~,.u:. ir :G!,'.T L.; thi,q :~ i )pp l lmt  V-:IS ~ o ~ ~ e < ~ x v l .  1iov:- 
c y e , ~ ,  rin c:;:inlin::ricr: of t l ~ c  cli-:,gc, ( : i ~  t.'ii.: is-uc. w w n l s  tI1;:lt t::? c o i i ~ t  
g:lr-r tlic rmt:>:lt:o:!; c;f tllc T:..?::-j)o:.t C'o: ' j :o~-~~ti~n :;t coneidc~r:il~ie 
le~ngtlll aucl iil tl:-l.:~.:l, b::t g.ivc' 11s coi;t~.;:iicn \\"!::tc\-o, af ti],? ci<~l"i~~?ci:::i~ 
O'I3ricn. 

. . 
\\7c !invi- ilcltl t:i::t :I. !:.i:~! jv.:~;:: 1 s  :lot rcclliirLd i):; ia\v to  give t!lc 

contcnticns of litigants t 3  ti:? , iu~ ,y .  S. ? I .  ( ' d s o r r ,  222 S.('. 2;;, 2 1  S.J<. 
2,cl 806; Tmst  C'o. zl. It?sic!~c!:,i.r~ C'o.. 30-I S.('. 25%. 167  G . E .  i;.-A. \\%en, 
however, n j u d y  utlc:-t8cl;c.s to ct:?tc t11c c o n ~ ~ n t , i o i x  of onr  p:~!,ty. ! i c  

m u - t  give tlic ccp~nliy p i ~ ~ t i i ~ c n t ~  rontc,ntion; of t81!r o l ) p o ~ i ~ i g  part\-. 
131.nn:io:c v. Ellis, 340 S . C I .  :;I, 81  S.E. 2cl 1 9 6 ;  ,?. 2:. 1<11ick1~01~t(, 243 
K.C. 306, 90 S.13. 2d 765; I11 y e  TT'i'll of TPilson, 2.3 X.C. 310, 12,q ,;.I<. 
2d 601. 

G.S. 1-1::O provides th:lt "the j~idgt: slla.11 givc equa l  st,rc-,s,:. t o  tire 
co8ntt>~:tioi:'i of t,lie p1::intiff anmd ilcl'cndmt in 3 civil actio'n : ~ n d  t o  the 
S h t e  :ind clcfentlant in n rriiliin:d :~ction." 

I n  tllic trial i l c ! ~ , ~ ,  the  jt~i 'y TR' not i~:itm(bted t~ lxt  the burtlcn of 
proof on tllc -ccoml issue wn 0811 t,iie tiefcnclnn~t Transport  C ~ ~ r p o r a t i o n .  

I n  ?'l'pplfe 2:. B.R.. 234 X.C. 641, 6 s  S.E. 2d 285, this Court  said:  
"G.S. 1-180. :IS aiucmticd, rciquires t'li:tt tlhc judge 'd id1 dcclare : in11  cx- 
plnin t,he 1:i.n- ari'sing on t,lie evidence given in the ca,se.' This  plnces n 
,duty upon t>hc prosiding judge t o  in~j t ruc t  the jury ars to t ! ~  burden of 
pro'of lipon escli i s ,w~c  arising upon the  pltndings. It  i$ ?laid t h a t  ' "the 
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rule a~s to tlie burden of proof is important and indispenslable in bhe ad- 
tn~inistration of justice. I t  constitutes a substantial right of tlhe party 
upon whose adversary and burden reqtls; and, therefore, i t  should be 
carefully guarded and rigidly eafoircthd by the court. S. v. Falkner, 
182 X.C. 793, and cda~ses c~ted." H o s ~ e r y  Co. v. Express Co., 184 K.C. 
478.' Coach Co. v. Lee,  218 N.C. 320, 11 S.E. 2d 341; Crtrin v. Hut- 
chzns, 226 N.C. 642, 39 S.E. 2d 831." 

Assignments of errolr Nols. 55 and 53 were well taken and inust be 
~sustained. 

I n  our opinion, In the trial below there was no error tlhat would jm- 
t ify a new trial of the plaintiff's cause of action, and we so hold. 

As to Transport Corporation-Affirmed. 
As to O'Brien-Kew trial. 

J d J l E S  EDVARD TEELE T. CLAPBORNE K. KERR AXD LUTHER W. 
KERR. 

(Filed 17 January 1964.) 

1. Limitation of Actions § 18- 

Where all of the relevant facts are  admitted, the question of the bar of 
a properly pleaded statute of limitations is a qnestio~n of l an .  

2. Judgments  s 43- 

The cause of aotion is merged in tlie judgment rendered therein, and 
the judgment is a debt of record so that an action oln the judgment is a 
new action an a debt separate and distinct from the original cause of 
action. 

3. Guardian a n d  Ward  § 3; Infan ts  8s 6, 6- 
The powers of a next friend or a guardian ad l i t em,  a s  distin,gxished 

from a general guardian. a re  coterminous with the beginning and ending 
of the prosecution of the particular suit in which he is appointed so 
that t~lie entry of judgmen~t renders hiin f u n c t u s  oflcio,  and he is no't au- 
thorized to receive payment of the judgment for the  minor. G.S. 1-64. 

4. Judgments  5 43- 
Where jutfgment is recoreiwd in favor of a n  infant in  an action brought 

by the nest  friend, tlie infant baring no general guardian, the tan year 
limitation on a n  action on the judgment, G.S. 1-47(1) ,  begins to run ~~-11en 
the infant reaches his majority. G.S. 1-17. 

APPEAL by defendant, Cbay~b~orne K. Pierr, f m m  Caw,  J., Miarch 1963 
Civil Session o~f DURHAM. 
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Action to  r c n e r  a judgment. 
Tlie~se facts arc either s t~pulated or c>tablislied by the record proper: 

P l a ~ n t ~ f f  was horn on October 23, 1038 in Durham County. H e  TTas 
stirucl; by an auto~liobile driven by tliix clefenc1:mt on 3larcl1 13, 1046 
alien he n as  seven yeara old. Tlicreaftcr, on August 2.5, 1047, the 
Clerk of the Supcr~or  Court of Durliaill County duly appointed plain- 
tiff's father, ,Jaiile. Henry Teele, aa 111s next frmncl to hring an action 
against tllc clefelidant to recover for plamtlff'? penzonal ~njurias.  He 
lmtituted thc action on tilie vmie day. At tlic Alml 1!)48 Civil T e ~ n i  of 
the 5uperior C o u ~ t  of Durham County a juclgnlent wal-. rendered in 
favor of the plmntiff a1nc1 ngamst the dcfendmt Clayborne I<. Iierr in 
the aniounC of $1,177.83. Tl& judgnimt wa-. docketed on *%pril 19, 
1958 when the pla~ntiff wr,. nine years o!d. S o  part of this jucigment 
lials ever bccn paid On Ortoher 2.1,. 1950 plaint~ff attamed 1i11s ma- 
jonty. On February 28. 1962 Iic ~n~-tl tutcd this action to renew the 
judgment. By answer, tlie defendant plead tlie ten-year statute of 
ln~ntations,  G S. 1-47(1) ,  In ha1 of plaintiff's right to maintain the 
ac t~on .  Upon the tna l  the jury found taliat the plaintiff's action was 
not barred by the statute of l lnii tat~oi~~. and that  defendant wag in- 
debted to  tJlie plaint~ff in the amount of $1,177.83 with iritcioai from 
-4pril 19, 1W8. From judgment entered on the verd~ct ,  defendant Clay- 
borne I<. Kerr appeaIed. 

B r y a n t ,  L i p t o n ,  B r y a n t  cP: B a t t l e  for plaintiff appellee. 
BlacAzc.el2 M .  Brogdelz for C l a y b o m e  X .  Kerr d e f e n d a n t  appel lant .  

SHARP, J. TVhere the statute of liniitations is properly pleaded, and 
all the facts witlli reference to it a~rc admitted, hlie quelstion wlietlier i t  
constitutes a bar becoine~s a matter of law. J f o b l e ? ~  v. Broowze. 248 K.C. 
54, 102 S E. 2d 407. Thi? appeal presents one question: Does the 
statute limiting the time to hrin~g an action on a judgment to ten 
year< from the date of it,. rendition, begin to run 81s against an infant 
where the judgment was procured on his behalf by a next friend ap- 
pointed for that  purpo~se? If the answer to  this queqtion is S O ,  G.S. 
1-17 xould permit the plainlt~ff to hring an action on the judgment 
secured when he TVRS nine yearis old wit~liin the time limited by G.S. 
1 -4 ' i i l ) ,  i e., ten years, after he became twenty-one yearis old. 

T o  aniswcr this question we must finst consider the nature of an ac- 
tion upon a judgment. "When a judgment is olbtained, the precedent 
{cause of action is merged into and extinguished by tdhe judgment. 2 
Black, Judgm. 3s 674, 675, 677; Freem. Judgm. 215, 216. The judg- 
ment is a debt of record,-a new causc of action,-upon which a new 
suit may be maintained." W i l l i a m s  21. JIerr i t t ,  109 Ga. 213, 34 S.E. 312. 
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I n  Reid tt.  BristoL, 211 N.C. 699, 86 S.E. 2d 417, i t  was po'inteld olut 
(by Bobbitt, J, t(ha,t in tlllis %ate, since 1866, if n'ot before, tlie only 
way  t,o secure a judgnient 08n a judglnent was by a n  in.depcnde:nt ac- 
tion con~inenccd nls ils cvwy action to  rccover judgine~n~t o'n 3, debt. 
H e l m  tlic suit ins'tituted by 1daint.iff on F e b r u r y  28, 19G2 on trhe judg- 
nlcnt x i s  :I, n e x  actioln on a debt ;  i t  wals scpn,ra;te and di~stinct f'rom the  
pc~sonit l  injury suit in ~~-\-l i ich i t  had been obltaincd on April 19, 1948. 

The  ncxt qucstio'n ims wliet!lcr h e  :iuthoirity anld dutie~s of a next 
f r i e d  t r rn~innt 'e  when Ile reduces plaintiff's claiin t,o judgaient or 
\rllcthcr hi,s aut(11mity c~~n t inue~a  t'o co~llwt tilie juclgnlent :uid to bring 
a111 nmction on i t  f a r  t h a t  purpos~e if nccosssry. If t,lie autt!lority of a 
a c s t  friend tcriilinntc~s with the  judgmcn,t, plnint'iff niny maintlnin this 
acticn:  if, lion-ever, i t  ront~iiiues, l:c nwy not. Rozrlci?ld zl. ~ec iuch~amp,  
233 S.C. 231, 11.6 S.E. 2il 720. 

i t  is tlic rule in Soi'til Cni'olinn t!mt, except in suitIs for realty u-mI!ere 
the  l cgd  tit,lc i,s in the  n - : d ,  the statllte of l i i~ l ih t~ion~s  beginis to run 
::gninst nn infant n-110 i':: 1q)~i'c~scntcd by a gcnern,! g ~ ~ n r d i n n  as t,o a,ny 
acticm n-jlic!l :!ic g:m;.clinn could or &lcu!tl hring. a t  the timz the cause 
o f  ?.c:ion :lccrues. If lle I1n.y no gu:mlinn :it 'i,!i:\t t,liiie, tlile statute bc- 
gins? to run upon tile nlq?o;ntlucnt of a guardian or u lmi  tlic renloval 
of liis tl;;::!)ilit:y :12 l)ro~ic!ed in G.S. 1-17 \vhic!ieve~r O ~ C C U ~ ~ S  fimt,. Trust 
CO. V .  i17;llP. 3:: S.C. 59, 123 S.E. 2d 359. 

Tl!c..:,c: i.q, i i ~ ~ \ ~ ; i ~ \ ~ t ' l . ,  n v,i.;lt tliii'crcr;w '1,c:t;; ;;(.il LJle n ~ t ~ h o r i t y  of n gcn- 
c~:1l gii::lcli:~!i ::!:):I n nest E13ii n~!. A gu::i~li:in i's nuthorizc~d by G.S. 30- 
20 to it.ilic po.=xc~:sion of n i l  :iis c ' s k t c  ior tlic u::c of h i  n-arc1 and t o  
[)ring fill, n i ~ ~ s : ~ ~ i ' y  :icticxlms tdlcwior. C;.:.;. I - ( 2  ~llcrcly :nut!io~,izcs infanrt 
plni:it,if'fs ~ ~ i t l i o u t  n gcnwnl gu:~;,clinn ; o  ::1)1~:1.1- l y  t;lieir : lmt  friend 
n-!ieil i t  i. nc.cc51s::l.y for t,lwm ro pmsecute an  actioln. Tho power o f  a 
nc!st friend is st.riotly liinited to the pwforiunnco of tthe precise du ty  
ini,poiscd upon hi111 by t.110 ordcr appointing liini, that. is, tllle pro,secu- 
t,ion of the p n r t i ~ u l a ~ r  actio,n in whirll hc  n-ns appointeld. It ifs l ~ i s  du ty  
to ~,cprcscnt tlie inf:mt, ' a x  t hn t  the witnes~sas arc pre~scmt :it t h e  trial 
of t.hc in1f:~nt~'s cnse. rind to do all things ~ l ~ i c l i  arc rcquiretl to secure a 
judgment favorable t o  t'he inf:int. R o b e ~ t s  zl. Vaughn, 142 Tcnn. 361, 
219 S.W. SW34, 9 A.L.R. 15%. Klicn he has done t 'hat, hiIs autliority in 
the  sui t  is nt nn end unle~ss ~snnw ntt,ack ~ l i o u l ~ d  be i m d e  upon tile judg- 
m ~ : i , t  by motion in the  cause. 

I n  the  absence of a speci:ll stat8ut,e i't is t'he gelnleral rule tha t  the ncxt 
fricncl of an  infant has no authority to  receive payment of the  judg- 
nlent llc has secured for tihe infnnt. "Eithe,r or bo'th of two  realsons alre 
given for tliils rule. Finst, t he  dutics of the next frien,d or guardian ad 
litcm. .:we cotermilno~us wit,li the  begin'niag and cn'd of the pros~cu~t ion of 
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":I nest friend is not an all-time n:ld all-purpolw representa- 
tive thiougli ~vho>e action or f a~ lu re  to  act  hi, infant sultors inay 
he bound by ordcls and judgnieiit~ n-hiell have no connection with 
the purpow of his appointment, or the rights of the 111inorj ~ l i i c l i  
by virtue of sucll :ippnintment i t  is h!s office to musert. Tlic scope 
of his representation l i c i  within and 1s dctc1.minec1 by t h a t  pur- 
ppw, the nece~sitieq of its prosecution and the procedure realson- 
ably incident thereto. I n  27 8111. Jur . ,  11. 839, see. 118, is a sum- 
marized expression of the law aa we conceive it t o  bc here: 'The 
next friend has full power to act  for tlie purpose of securing the 
infant's rights, and may do all things that  are necessary to this 
end, although his power i~s strictly limited t o  the perforiliance of 
tlie proaise duty imposed upon him by law.' Roberts v .  Vaughn, 
142 Tenn., 316, 219 S.W., 1034, 9 X.L.R, 1328. No doubt in the 



152 IK THE SUPREME GOURT. [261 

a~ssertion of   such right t4lie next friend may have to defend againlst 
incidental or oppolslng rights, such as  offsets, counterclaims, or 
other defenses or denlands connected ~ i t h  tlie original clalm. 

"The next friend came into tlie tax {sui~t fo~r the purpose of mak- 
ing a motion to set aside a judgment and anlnulllng a deed in the  
tax sult, in which t,he minol~s were adniittedly equltable ownens of 
tihe property and at  the tlme unrepre-ented. His appointment dld 
not require l i m  to defend against trlie foreclosure sult thrust Into 
tihis proceeding in the manner stated, and liils representation of the 
n m o r s  In that  matter did not legally exlst. 

"hloreover, the record discloises tha t  Ellis had successfully ac- 
co~inpllshed 111s nmision as next friend, performed all tlie duty iin- 
posed upon 111111 by law, and lhls office as nest f r~end  had become 
f ~ t n c t u s  of iczo.  If the holder of the mortgage deslred to foreclose, 
~t was necessary to do so in an orderly proceeding, instituted for 
tlhat purpose, and t o  secure the appomtment of a guardian ad 
lztenz to defend blie owners of tlie equltable estate." 

The reasoning of the language quoted above is applicable to this 
ca~se. l y e  hold that  the authority of plaintiff's next friend in the per- 
lsonal injury case ended on April 19, 1943 and that this suit, instituted 
on the judgment obtiained in tjlie former action, is a new and inde- 
pendent action. T l ~ e  pllaintiff, haying inlstituted i t  within ten years 
after reaching his majority, is entltlecl to maintain it. 

This holdmg does not impinge upon any statement in R o w l a n d  v. 
Beaz ichamp,  supra, a~s defendant contends. R o w l a n d  involved a ques- 
tion of the application of the statute of limitations to the specific ac- 
tion ~vliicli the next friend n-as appointed by the court to bring. The 
instant case is a nen- and independent action; hence, Rozcland is in- 
applicable. 

The judgment of the lower court is 
Affirmed. 

BILL R. PRICE v. STATE CAPITAL LIFE INlSURANCE COMPASP.  

(Filed 1 7  January 1964.) 

1. Insurance 28- 
Provision of a policy for benefits if a person covered is confined to a hos- 

pital by reason of sicknesis refers to a n  existing illness which is the cause 
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of the hospitalization, and does not cover a n  operation to prevent future 
illness. 

The evidence disclosed that  pbaintiff's n i fe  had arrested tuberculosis, 
that she became increasingly nerl ous and depressed during each succesalve 
pregnancy, and that  (after the delirery of her fourth child her physicla11 
was of the opinion she was hcaded for a pout-parturn psychosis unless a 
tulbal ligation mas performed. Hc'ld: If the operation was to prevent future 
illness it was not within the coverage of the hospital p o l i ~ ,  but if the 
postgarturn dopression n a s  serious enough to he clasciiiecl as  a siclaless, 
thc o~~era t ion  was 11-ithin the covomge, and tlle l s u e  should be submitted 
to the jury. 

3. Same-- 
Serious emotional del)re~ssion even though nat amounting to insanity, is 

alan to it, and ins~anity is generally held to  be a sickness within the mean- 
ing of a health and accident policr. 

4. Trial § 22- 

Discrepancies in the evidence a re  for the jury and not the court. 

APPEAL by plaintiff from Sink, E. J., a t  tlle July 1963 Civil Term of 
DAVIDSON. 

Plaintiff instituted this action upon a policy of lio~spital inlsuraace to  
recover $372.75,  surgical alnd hospital expenses incurred when an op- 
eration lin0n.n as  a tubal ligation was pcrfornled upon liils ~ ~ i f e .  De- 
fendant admitted thait the policy in suit n-as in full foiw and effect 
between the parties a t  the tune of t~he operation; tlhat plaintiff's wife 
irs an "eligible dependent" covered by the policy; and that  proof of lolss 
wals duly filed. Defendant alleged, hon-ever, tha t  11asplt.alization and 
$surge1 y foir s n  "electire tubal ligation" was not compen~sable under the 
t e r m  of tihe policy. 

By  istipulstio~n t<he parties designated trhe pertinent portions of the 
in~surance contract. I n  summary, they provide for surgical and has- 
piltal benefits when the surge~ry 1s perfonned by a legally qualified phy- 
sician upon an inlsured "als a result of accidental bodily injuries or 
sicknes~s." 

Plaintiff's evidence, viewcd in the light in& favorable to him, tend- 
ed to s11o~~ t,he folloving f a c k :  H e  and hils wife have four children be- 
hireen the ages of two and tIhirtcen yeairs. Mrs. Price became increals- 
lngly depressed and dieturhed emo~tionally during each pregnancy a f -  
ter her first. During her fourth, she was emotionally unstable tihrough- 
out the entire pregnancy. She wept continuously, required drugs in 
order to  sleep or eat, and remained in bcd for i n o ~ t  of the nine months. 
She niarrowly escaped n complete nervous breakdovn. Mrs. Price had 
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twice been in a sanatorium for tuberculosis, the  last t ime being four or  
five mmt l i s  after the birth of her first child. 

Dr .  E .  L. Jones, Rlns. Price's physician, tehtifield in substance as 
folloas: Rlrs. Price wante~d the  operation perfonned irnnicdiately fol- 
lowing the  delivery of her fourth child. Ordinalrily ligation's are done 
within three days  f~ l lo~wing  delivery: l ia \~cver ,  t o  be sure t h a t  suclh 
a n  operation wais ne~cessary, Dr .  Jonos postponed i t  for four h~eeks.  
Ehe i i i~proved but  dild not recover completely. H e  came t#o the  conclu- 
sion t h a t  she was headed for a post-partuin psyclio~sis unleisls t h e  op- 
eration was  performed. H e  had treated her for some emotional depres- 
sion beltween her third anld fourth pregnancies, although i t  n m  less 
severe t ' l~an t h a t  which developed aftcr slip became pregnant. I n  sunl- 
mary,  lie advised the  opcrlatioln because (1) Mrs. Price colntinued ex- 
t rc~nely  nervous arid lie diagnosed her condition as "severe einotional 
dcprelsaion"; ( 2 )  tlierc n-31s a danger tha t  aiiotllcr pregnancy would ac- 
t ivate her ar~e, . tcd t u b e r c u l o ~ i ~ ;  (3) she  had four y o m g  ohildren who 
needed her and (4)  slic had become incroasic& nervous following 
each pxcgn:mr;\- and dehvery, and mothe r  pregnancy ~ o u l d  cause 
niedical debility. 

, 7  I he operation n-as succeis~sfully perforrued on J I a y  14, 1!161-five or  
?lix n-celis after tlic delivery of Alas. Price's fourth child. Since then, 
she hns wffwed no einotional disturbance and is non7 in good health 
so f:ir a s  this symptoii is conccrlned. In  the opinion of Dr .  Jams she 
would not  have recovered coinpletely without the operation. 

A t  t,he conclusion of plaintiff's el-idence, the  trial judge a l l o ~ e d  de- 
fcndant's i no t~on  for non~auit and the plaintifi appealed. 

Charles F. Lambeth. Jr., for plaintiff appellant. 
A l h ,  Stectl LC. Ptillen a l ~ d  Tt'illiam B. J I ~ l l s  b y  Thomas TV. Steed, 

Jr . ,  for  defendant appellee. 

P I J ~ R P ,  ,J. Whether plaintiff offelred any evidence t e ~ n d ~ n g  to  show 
thnt  t,l!e opeiwtion perfonned upon 1I1.s. Price IT-as the  result of an  ex- 
isting sickness is t~lw question poscd by this appeal. 

JT'cbstcr's S e w  International Dictionary, Second Edition, Unabrid- 
gcd, defined eiclinew: "1. a Dise:xed condition; illness; ill health. 
b A tlisordcrcd or weakened conditio~n in gelncral. 'A\ great sickness in 
!]is j udqnmt . '  Shali. 3. s -4 malady;  a forin of disealse . . . ." Thi~s 
definition was approved in Rese/"zle Life Insurance Company v. Lyle, 
Okl. 2SS 1'. 2d 717. This Court  has several tinies quoted, m-itih approval, 
the  folion-ing definitionis of dic -ease: 

". . . . 'an alteration in the  state of the  human body . . . or 
of some of  it,^ organs or par ts  interrupting or dijsturbing the  pe~r- 
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fornlancc of the  vltal furiction~s, or  of a particular instance o r  
case of bhis'; as 'deviation f rom the  healthy or no~rnial condition 
of any  of the functions or t lssuej  of the  body': and a s  a 'morbid 
condition of the  body'." Bailey v. Insurance ('o., 222 N.C. 716, 24 
S.E. 2d 613; J f rCregor  2). . l s s u r n ~ ~ c e  C'orporatlon, 214 K.C. 201, 
198 S.E. 641. 

IT-hlle the words "sickne~ss" and "dlwise" are tec~lmically Fynony- 
mous, "wllcn given t!ie popular meaning as required in con-.tlrulng a 
c m h a c t  of insurance, 'slclin~as' l a  a con~dltion ~n te r f e rmg  n l t h  one's 
usual actlvltle,i, whereas diswwe n ~ a y  ehint without such reqult; i n  
other nords ,  one 19 not ordln~aa.ily conqideretl sick who performi hi8 
usual ocrupatlon, though some organ of the  body m a y  be affected, but  
i~s regarded a s  sick when such diqeased contiitlon hu-. advanced far  
enough to incapacitate him." 20 A. Am. Jur., I m z i r m c e  # 1154; 10 
Couch on Insurance 2d # 41:601. 

Closely analogous to the inbtnnt c a ~ c  is tha t  of Reserve  L i f e  Insur 
ance Company v. TT711ztten, 38 Ala. App. 4.55, 68 So. 2d 573. There sult 
was hrougllt upoln a n  ilisurance p o l ~ c y  nhicli provided for bencfits for 
l m ~ p ~ t a l  confinement ' . rc-ult~ng froni slclin~ss." A tuba1 l i ga t~on  was  
pelfornicd on the  plaint~ff  bcc.luw ihe  liad hcmorrllaged very ser~ously  
clurlng pa-t  pregnanrles 2nd anotlic~r nou ld  cnd,rngcr her hfe. \Then 
xlql;cd ~f a n  exlqtlng 1llne1.s nccewltatcd tlie operallon, plaint~ff 's  pliy- 
Isiclan tc+stlfied tiiat t he  operation n a; pcrforll~etl to  prevent a potential 
~ l lnes s ;  t h a t  ~f plaintiff did not  agam become p c g n a n t  ,he ~vould  
h a r e  no fultller trouble. I n  denying recovery, the Xlnhama Court sald, 
". . . . ( \ t ' ) e  are of the oplnion lris (tlie doctor's) toahnorly s l i o ~ s  
:onc.lu4vel;v t h a t  t h e  o p e r ~ t l o n  for n hich plaintiff 11s scelilng to  recover 
was not  p c ~  formed to  relieve any  e s ~ s t i n g  condition, but  wa. perform- 
ed solely for the  purpose of preventing a po-qible future pregnancy 
and n po>.lIrle severe licnlorrllaging reeultlng tllercfrom." 

11-e t111nli i t  clear t h a t  the policy ~ n r o l r e d  liercin does no t  cover nn 
operation to  prevent n potential slckness but  n-as intended to  ~ n r l u d e  
only 1ia.pltalization rcwlting from an  actual  csistlng ~l lne+.  Therc- 
fore, ~f the opcratlon upon pl~in t i f f ' s  n lfe n.:iq performed solely to  pre- 
~ c n t  a f u t w e  pregnancy, eitlwr I ~ e c a u v  ~t l n ~ g h t  activate the arrcited 
tuberculosis or  c a u c  anotller cnlotion:il tlisturbsncc, ~t clearly was not  
~v i th ln  the  policy cove ing~ .  However, if one of tlie pulpo.es prosi- 
anately contnhutmg to  the deci.lon to pe r fn~n i  the operation w:i;j t o  
elliiilnnte n post-partum dcpra3s1on serious enough to  luc cl:i.-ified as  a 
sickne~ss, the  operation n-ns covered 'The csprc+lon ('confined to  a 
. . . llospit~al by  reason of . . . sickness," contained in the  p d i c y  in 
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(suit, cm~notes an active state of illness or a condition which itself is 
the  came of hospital confinement. Reserve Life  Insurance Company  V .  

Ly l e ,  supra. 
Certainly during the nine monthis of her fourth pregnancy, h9ns. 

Price had an  illness connected ~ i t h ,  but in add~t ion ho, heir pregnancy. 
The evldence of Dr. Joneis tended to  show bhat following the birtih of 
the clhild she improved but did not completely recover. He  ob~served 
her for one month and came to the colnclus~an t h a t   she was heladed fotr 
a polst-partum psychosis if the tuba11 ligation wals not pe~rformed. 

A illorbid condition of the mmd, a deviation from itrs llealtrhy and 
no~rmnl state, can be a d~sealse or illness as  well as a nlorbid condition 
of tlhe body. Severe emot~onal deyres~sion, while not neceisslarily 
amounting to insanity, is akin to it. It is generally held tha t  iman~ity 
is a sickness n-ithin the meaning of a hoaltli and accident pol~cy. See 
29-1 ,1111. Jur., Inszuance 3 1154 and 10 Couch on Insurance 2d § 
41:802 where trhe cases are collected. 

\Yh~le there is ev~dence that  a few weeks after the birbh of her child 
AIrls. Pslce had made a n~olrmal recovery and was in good health again, 
di~screpancies in the cvidence are for the jury and no~t the court. Hzgh 
v .  R.R., 243 K.C. 414, 103 S.E. 2d 498. The ev~dence of the attending 
physician was sufficient to take the case to the  jury. 

The judgmcnt of nonsuit is 
Reversed. 

DIEJiAR W I i IRI i  COJIPANT v. SMART STYLES, ISC. 

(Filed 17  January 1064) 

1. Bills and Kotes 5 1- 
A check is a bill of exchange drama cm a bank an~d payable on demand, 

G.S. 23-182, ant1 is a n  aclinowledgment of indebtedness and a n  uncondi- 
tionnl proniise to pay if the drnwee refuses p a p l e n t  on presentment. 

8. I3ills and Sotes  S 4- 

A negotiable instrument is deemed prinza Jacie to be supported by a ral- 
unble co~~sideration and want of conqideration is a n  affirmative defense 
which niust be pleaded. 

3. Bills and Kotes S 17- 
Where defendant adn~i t s  the issuance of checks in stipulated amounts to 

plaintiff in ~mynients on account, 2nd that  one checli was returned for in- 
sufficient funds and the other returned after defendant had stopped pay- 
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ment. and defendant does not plead want of consideration, plaintiff is ezl- 
titled to judgment on the pleadings, and the court correctly excludes evi- 
dence of want of consideration. 

4. Bills and Notes § 10- 

The drawer of a check has the right prior to acceptance by the bank to 
stoli payment, but his rerocn,tion of tlie banli's authority to 11a$ the check 
doer not discharge his liability to the payee or holder. 

6. Pleadings 29, 30- 

ALlegations of the colnplaint admitted in  the answer nre not in issue, 
and  lien the answer admits all fact~s essential to plaintilf's came of ac- 
tion ant1 fails to bet up any defense or new matter sufiicient in law to 
avoid y1aiirtiSl"s claim, judgnient on the plendings is proywr. 

A P P E ~ L  by  defendant from judgment entered against i t  on the 
pleadings by Walker, J., N a y  1963 Scsilon of RANDOLPH. 

Tlie plnnltiff, alleging rtliat it i~a a Georgia co~-po~rstio~n and the  es- 
c l u s i ~  e sales representative of the  defendant nlanufncturer in fourteen 
state.. inciudlng So i t l i  Carolina, inidtuted thls nctlon to recover sales 
comlnlasions allegedly due uncle~r defendnnt's agreeinent to  pay piam- 
tiff five percent of the  gro-I- price of all ltri n ierc l imdi~c sold by plam- 
tiff. Only t~he follon-lag poltionz of the c ~ m p l a ~ n t  are pertinent to 6111s 
appeal : 

( 8 -  
J. On or about 3lasch 20, 10631, the  defendant tendered to 

the plaintiff, as payee, a check sgned  i)y ~ t s  authorized roprebcn- 
tat ivc,  t h n n  on t l ~ c  Flr-t  S a t l o r ~ n l  Cank uf -A liebolo, S o r t h  
C:~iolin,i, in the amount of Sine IIundred %xtj-->is and 20/100 
 doll,^ i $966 2 0 ) ,  whicli mnouat rt prebented payment on account 
to phlntiff under the :,fore:iiciitlonet1 bales A\grcenient ~ u h s e -  
~ j u ~ > ~ i t i ~ ,  on JI:~rcli 27, 1961, p,lyinc-nt on a i d  clieck way refused, 
ant1 tlii. said cliecli n:ls retulneri to the plaintiff ~ 1 t h  n inenio- 
r an t lun~  lndlcnting tha t  there n cle lnwfficicnt filncl> :iv~ll,ll)lc to 
p:1y the said check 111 the afo~esaicl aniount." 

"6 On or  :\bout Al3111 15, l9G1, the ~lcfcnclant tendcrccl to tlie 
plaintiff, :a. p;lyec., a clleck, bigned hy it- duly nuthorlz~ti  repre- 
sentative, d r n r n  on the  Filbt S a t ~ o n a l  Rank of A%s~lieboro, Korth 
Carcllina, in tlic 8 ~ m o u n t  of Eight Hundred and Twcniy and KO/ 
100 Dollr,ra ($520 001, I\ llicli amount iepremlted payment, on ac- 
count, to the plaintiff under tllc aforewltl Sales Agreement. Sub- 
sequently, on .%plil 24, 1961, pnylncnt n a s  refused on the  baid 
cliecli, and the  m d  check n a s  returned to the  plaintiff accom- 
lmuecl hy a n~crnorandun~  noting tha t  payment on said check had 
been stopped by the defendant." 
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"9. The defcndant is julstly indebted to  tihe plaintiff in the 
amount of $1,934.84, comprised of the following: the  check repre- 
senting connni~s~~ions, dated hInrcli 24, 1961, in the amount of 
$966.20, ~vliich was unpaid and returned due to insufficient funlds; 
the chccli representing ccminliszions, dated April 13, 1961, in tlie 
amount of $tC0.00, payment on which was stopped; . . . ." 

I n  ibs lansn-er defcndant denied that plaintiff was a corporation or- 
ganized under thc laws of Georgia. It admitted, however, t h a t  plaintiff 
was engaged in tlie bu~siness of representing manlufiacturens and tha t  it 
had agreed to  pay plaintiff a five-percent r o n ~ n ~ i ~ s s ~ o n  on tlie gross 
sales price of all merchandise which it sold fo'r defendlant. The de- 
fendant anwered p a r a p p l i s  5 ,  6, and 9 of the complaict as folloivls: 

( 1 -  
J .  The allegatione contained in paragraglh 5 of plaintiff'e 

complaint are not denied. 
6 The allegntion~s colntained in paragraph 6 of plaintiff'ls com- 

plaint are not denied. 
"9. The allegations contlained in p a ~ a g r a l h  9 of plnintiff'3 

coinplaint arc denied." 

Defenldant's prayer for relief is that thc plaint~ff 4iould be taxed 
with the cost and recover nothing. 

The trial judge ruled tha t  the only iasue 11aiqed by t l i t b  pleadings 
was ~vlictlier plaintiff was a corpoiiation as allc~gecl in thc con~plaint. 
P l a ~ n t ~ f f  offe~ed 111 evidence its certificate of ~ncolrporatiori duly certi- 
fied by t,lie Socrctnry of State of Georgia, paragraphs 5 and G of the 
ccmplaint and a n v c r ,  and tlic c~liecks referred to tliere~n. It thrn red,- 
ed its cme. Tlic pres~dent of the defcnldant corporation x i s  swoln as 
a witness for defendant and, if perni~tted by tlie court, would have 
tcst~fied that accord.ng to defendant's records ~t owed plxintiff noth- 
ing; that  nlerclia~ndi~se in the ainount of $1,414.43, so~ld by the plaintiff 
had been returned to tlie defendant and those accounts were unpaid 
Tlii,s evlde~icc wa.; excluded upon pbaintiff's objection. 

The defendant tendered an issue of indebtedness which the judge 
declined to subm:t. The jury ansvelecl the 11ssuc w t h  ~.cfcrcnce to 
plamtlff's incorporation 111 favor of tllie plaintiff. His Honor cntercd 
judgment for the plnintiff ool; the pleadings in the amount of $1,786 20 
nmd tlie defendant appealed. 

S I i l l e ~  a:zd Bed: for plainti f f  appel lee .  
Ottzcny D?a-ton for d e f e n d a n t  a p p e l l a n t .  
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KIRK Co. a. STYLES, INC. - 
SHARP, J. The  complaint alleges, and the answer admits, these 

facts: Defendant executed and del~vered to  t,he plaintiff the  two clleclis 
upon w!iich this suit is brought as paynlent on arcounk. Both clieclis 
were dilly presented to the drawee banli for payment. Both were re- 
turned unpaid-one because defenclani had msufficlent funds on de- 
p a l t  ~ u t l i  n hicli t o  pay ~ t ,  anid tlie oltlirr becxuw defendant 11nd iitop- 
ped payment on it.  Defendant 's  appeal ralzes this question: D o  these 
speclfic atilniasion--, f o l l o ~ ~ c t l  only by a general deni*rl in tlie answer 
tha t  tile defendant 1s indebted to thc  plnintlff, entitle plaintiff to a 
ludglnent on the pleadings for the  amount of the  two checks? 
9 check is a n  instrument by wliich a depolsitor seeks to withdraw 

fund- from a banli. It i b  a bill of exchange cli~a\m on a banlk and pay- 
able upon demand. G.S. 25-192; Sta te  11. Iuey,  248 S . C .  316, 103 S.E. 
2d 3%. Chd;nnrily a cliccli 1s gir.cn for a debt contracted or riioncy 
borron-cd and,  In a col~lmerclnl transnctlon a s  well sla In I:IW, ~t 13 

equivalriit t o  ttlie draxer ' s  p r o n u ~ e  to pay the  llayee or holder. An 
actlor1 i x ~ y  he brouellt on ~t as  upon a Iwornlwxy note payable on 
daii:ind. C amas  Pirulle Stirte U n n k  u. Sczcn~nn,  12 Idaho 719, 09 Px.  
333, 21 L.R.*i. (5 S.) 703, 128 -1rn. St. Iicp. 81, bS; 11 LZm. Jur .  2d, 
Bills (mil .\ ofes 5 391. -4s a pra4icnl  l a ~ t t c r ,  111 bua~incas tr,-nsactions, 
tllicre 1, l ~ t t l e  cllfi~rcnce 1)etx w n  a check and a clcmand note. 130th are 
ncknowlcdgnleiit~ of inclebtedne*s and a n  uncond1t~onal promlsc t o  
pay. A\tuith z'. Trcutllarf, 223 N.YS. 481; 11 Am. ,Jur. ild. llills and 
,\ otcs .i!?l; I j w l  v. ,ltla?itlc Coast Line R. ( ' 0 ,  223 ,$.la. 393, 144 Po. 
81, f(, A.L.R. 453. 
-1 cll~cli  I. :I ~ o n t ~ l a c t  n l t h m  it-elf. I3y tile nct of tllnning and tie- 

11r.cri;ig ~t t o  thc  p a ~ e ~ ,  thr t l i :~n cr comiiits hiin~clf to pay tlie aliiount 
of the C I I L Y C ' I ~  in the  c r r n t  the dranec  ~ . c f r ~ w i  pnylncnt upon pro-ent- 
ment. Den1 L'. A - l f l a ~ ~ t c c  Coc15t L11:~ I?. Co , s1(pi(l: Pc~.~i ic~i te) -  v. 11~71k of 
Greet1 ( ' c , ?  r S p , ~ n g s ,  1;lcr.. 136 ,io. 3ri 377;  TT'illzanzs z'. Lo7,~e. G Ind. 
*2pp  1.5'7. 113 S .E .  4'71 ncgot~able in--trunicnt 13 decmetl prima facie 
to hart b ~ c n  i..uci! foi. n r.;11:1ab!r con--lrle~-:lt:on ant1 not .I, n gif t  
unlc-\ t11c cLrcuin-tancc.; 11iclicate o t h i r i l - e .  G.G. 5 - 2 9 ;  Frnnc.,s' Ex- 
ccufo~. ? ' .  I7 ra7 i r~s ,  KIJ , 2h0 S.\T. 2d 192. 

T h r  i l incer of a c l l~cl i  h.; the ~ i $ i t ,  a t  any t:nle piicr t~ ncccptnnce 
by t111c bnnli, t o  stop it, p:~ynic:it. 117  ,.c 1T'ill of TT'znbomc, '731 N.C. 
463, 37 S E. 2c1 79.5; Tmbt C'o. 21.  R~17~t7or, 2k3 N C.  417, 00 S E. 2d 
804. l l o n e w r ,  111s rer.oc,ttlon of the hn1i ' -  authority to pay tile c]iec.li 
doas not discharge 111s liability l o  the 1 1 ~ 5  cc or Iioltlcr. 10 C..J S., Rills 
a n d  A170ies S 3.3. The situation hecume, the m u e  a; ~f :lie check lind 
been clwhonored and notice t h c l ~ o i "  glr-en to  the cirawcr. li'lyntz v. 
Czin-ce, 130 N c .  461, 1-7  -1. 310; .%nnot., 13 A!J,.R. 562. 
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The execution, delively, presentment and nlonpayment of the two 
checks in suit were not issuable fachs. They were alleged in the com- 
plaint an~d admitted by the laniswer. Hutchzns v. Davis, 230 N.C. 67, 52 
S.E. 2d 210. Tlhe checks were deemed prima facie to  have been iissued 
for a valuable consiideration-and, in addition, bhe a ~ n w ~ e r  admitted 
tihat they represented payment on account. 

Failulre of conlsideration was a defenlse available t o  the defen~dlanit if 
he deslred to  plead it. G.S. 23-33; ilIzLls v. Bonin, 239 N.C. 498, 80 
S.E. 2d 365. However, bhi~s 11s an affirmative defenw and therefore must 
be lspecificallly pleaded by setting out the appliclable facts. Godwin v. 
Cooper, 227 N.C. 700, 41 S.E. 2d 734. Failure of conrsidwation may 
not be shown under a ge~neral denial of indebtedness. 1 McIn~tosth, N. 
C.  Practice and Procedure, § 1236(9) ; 11 C.J.S., Bills and Notes § 
649 (b)  . 

Where new makter conlstituting a defense t o  a negotiable inrstcrummt 
iis properly alleged in the aalswer, the plaintiff is not entitled to a 
judgment on the pleadings even trhough the amswer admits the  exeicu- 
tion anld nornlpaynlent of the instrument. Carroll v. Brown, 228 N.C. 
636, 46 S.E. 2d 713; Stellzng v. Trust Co., 213 N.C. 324, 197 S.E. 754. 
However, " ( a ) n  ansmes is fatally deficient in subs,ba~nce anld eubject 
t o  a motion by the plaintiff for judgment on the p4ealdings1 if i t  ad- 
mits every material averment in the complaint alnd fails to  set up any 
defen~se or new matter sufficienit in law to avoid or defeat the pllain- 
tiff's clain~." Erzckson v. Starling, 235 N.C. 643, 71 S.E. 2d 384. Such 
is the situation in tlhe ~ns tan t  case. It is co~ntrolled (by Godwin v. 
Cooper, supra. 

The judgment on the pleadings is 
Affirmed. 

(Filed 17 Janumary 1964.) 

1. Mortgages a n d  Deeds of Trust §§ 19, 20- 
Allegations that the purchaser of a note secured by a deecl of trust 

promised not to foreclose so long a s  bhe interest was paid o n  the note and 
not to foreclose without giving the maker of the note personal natice so 
that she could refiaance, Ircld insufficient to allege a defense to  foreclosure 
411 the absence of allegntlinn that  such promises were supported by con- 
sideration, there being no contention that  the notice required by sitatute 
was not given. G.S. 45-21.17. 
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2. Appeal and Errop 40- 

Where the allegations of the complaint fail to state a cause of action 
the Supreme Court may take notice thereof e r  tncro wzotu. and judgnienlt 
diemissing the action will not be disturbed even though defendantb' de- 
murrer may hare been sustained for the wrong reason. 

PARKER, J., dissents. 

APPEAL by plaintiff from Bmswell, J., April 1963 Session of JOHN- 
STON. 

Plainltiff denominates thils an action for the wrongful fo~relclolsure of 
a deed of trust. She sues the purc~liaser,~s of the property who are the 
holder of tlie note and deed of trust  and his mfe.  The calse was helard 
on a motion to strike and a demurrer to the co~mplainit. 

I n  summary, the allegations rernainmg in the cmnpllalnt after the 
judge ruled upon the motion t o  strlke are: On October 7, 1957, plain- 
tiff and her hu~sband l~urcha~sed a house land lot als telnants by the en- 
tireties m Bladen County from F. L. Poole. T o  secure t~he balanlce of 
the purclia~=e prlce they executed a note and deed of +rust to him in the 
ainoun~t of $2,370 21. On August 19, 1959, Poole tran~sferrcd bhe note 
and deed of tarust to thc defendant C. R. Davis and thereafter plain- 
tiff paid him various sums on both the principal an~d interes~t, tlie la& 
payine~nt having been made on January 6, 1962, leaving a balance of 
$1,510 00 tihen due. On &larch 31, 1962, without notifying plaintiff as 
he agreed to  do, Davis called on the trustee to folreclose the deed of 
trust. The foreclosure n-as completed on M a y  21, 1962 and a deed mas 
executed to the defendant C. R. Davis and his n ife ~~1110 had conspired 
to  ~ ~ i t h l i o l d  from the plaint,iff all notice of the foreclolsure and there- 
by wrongfully and fraudulently olbt~ained title to the property. On 
July 18, 1962, after plaintiff had discovered the sale, she called on de- 
fendant-, to reconvey ttlie property to her upon payment in full of the 
indcbte1dne;ls but they refused t o  do so. The fair market value of the 
property was $*5.000.00 and she is entitled to recover the difference be- 
tween its value and the ainount due on tlie note or $3,190 00. Plaintiff 
alqto prayed for punitivc damages. 

Over plaintiff's objection and cxccption, paragraphs 6 ,  7, 8, 9, 10, 12, 
13, and 14 of the complaink, or portions the~vxf,  \yere <tricken. Except 
n+cn quoted, tjllese stricken postioni; are sui~iinarized as f o l l o ~ ~ s :  ,4t 
tihe time defendant C. R. D a v k  acquired the plaintiff's note and deed 
of t r m t  the defendants k n e ~ ~  that plaintlff'b hu<hand "mas an alcoholic 
and completely irrcspon~siblc ~ 1 1 t h  respect to the payment of debts." 
Tlic plaintiff n as gainfully employed and informed defendants ( 'that 
she ~ o u l d  continue to  do the belct die could in view of the condition 
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of her husband." After the assignment, C. R. D~avi~s "c~nima~cted and 
lagreed wilt111 tihe plaint~ff tihart so  long as  she kept the interest paid an 
bhe aforesaid indebtedness he would not (attempt to foreclolse her house 
and lot, anld tha t  slhe and h w  children could stay in the home so long 
as  t~he interest wa+s paid, and tha~t  in any event he would give her ample 
motice of his intention to foreclose her property, so tha t  ishe would have 
an opportunity to refinance said indebtedness wibh someone else." 
P u n ~ u ~ a n t  to  the "new arrangemcnrt entered into between the plaintiff 
and the said C. R. Davi~s," and relying upon it, dhe performed her part  
of trhe new contract. C. R. Dlavi~s "reaffirmed and acknowledged his 
contract an~d agreemenit with plaintiff" every time slhe m~ade a pay- 
ment. About the time of the  la& payment on January 6, 1962, plainrt~ff 
left her husband because of hi13 excamve dr~nking and moved t o  Jahn- 
ston County with her children. C. R. Davis "could have easily ascer- 
tlained her whereaboutis and her address in Clayton." 

After allowing the motion to strike the above allegations, the judge 
susrtia~ned the defendants' demurrer ore t e n u s  t o  tihe coimpliaint for fail- 
use to state a cause of act~on.  I n  response to his Honol-'s quesltion, 
plraintlff announced trhat slhe did not desire to ame~nd the coimplaint. 
I l e  entered a judgment di~snlissing the action and plaint~ff appealed. 

L y o n  a n d  L y o n  for plaintiff appel lant .  
A l b e r t  A. C o r b e t t  for d e f e n d a n t  appellee. 

SHARP, J. The motion t o  strike rims properly allcnwetd. The stricken 
paragraphs alleged tihe breach 04 an agreemenit to delay fo~reclosure 
as  llong als plaintiff paid tlhe inte~re~st on the indebtedness and, in any 
ovent, not t o  foreclose without giving pllaintiff sufficient notice so thalt 
she could refinance. However, plaintiff alleges no  consideration for 
this promise. Therefore, it will not support a contract enforcible in 
law OT sustain an  a c t ~ o n  for damager for its breach. Craig v. Price,  
210 hT.C. 739, 188 S.E. 321, a case in whioh tihe pl~aintiff alleged a n  
a g r e m e n t  similar to  the one averred here, is decisive and suppol-ts 
h~is Honor's ruling. 

A forecloisure made under a poln-er of sale in hhe inlsltrunlent mu~st be 
made in strict oonformity with i t  and with the pertinent statutory 
provision~s dhioh are by operation of law included in all mortgages 
and deed~s of trust. F o u s t  V .  L o a n  Asso.,  233 N.C. 33, 62 S.E. 2d 521; 
Jenkzns  v. Grif t in ,  175 N.C. 184, 95 S.E. 1G6; 37 Am. Jur., Mortgages  
$8 663, 664. The plaintiff hals alleged no failure by the defendant to  
observe either the statutory requirements or the provisions of the 
deed of trust. If t~liere was any failure to adve~rtiise pmperly, the b u ~ -  
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den was on the plaintiff to  allege ~ t .  Jenkzns v. Grzfin, supra; Cawfield 
v. Owerzs, 129 N.C. 286, 40 S.E. 62. She merely alleges tha t  defmdant 's  
failure to give her notlce od the s~ale after he had promisod to do SO 

con~stituted a breach of contract and waw fraudulent. 
I n  the absence of a valid contract so to  do, there is no requirement 

tha t  a creditor shall glve per>ond notlce of a foreclooule by sale to  a 
debtor M-110 is in default. Plalntlff has allegcd no v a l ~ d  contract nor 
has she allegcd any facts nlilch n-odd t'alnt the forecloisure with 
fraud. The mortgagor 1s aln ays entltled to notice of sale under folre- 
closu~e, but notlce IS given when tlie advertlsemenlt requlred by the 
statutc (G.S. 43-21.17) 1s lnade. 1 Glenn, dlor tgages  8 110. This 1s 
true even though "the principal object in publ~slimg nlotlce of sale of 
mortgaged property In the exerclse of :t power of salc is not so much 
to  n o t ~ f y  t<lie grantor or mortgagor ns it 1s to  mform the public gen- 
erally, bo that  b~dders  may be present a t  the sale and a f a r  prlce ob- 
t~ained; . . . ." 39 C.J.F., Mortgages  $ 563. 

I n  Bzggs v. Osedzne, 207 K.C. 601, 603, 178 S.E. 216, we find the 
followng btatement: "TYhlle ~t ir proper and desirable for a tzustee or 
a, mortgagee to  glve not~ce of sale to the mortgagor, neveltliclass such 
notice 11s not required." I n  sustaining a judgmcnt of nonisuit upon thls 
and other ground13 In C ~ a i g  u. Przcc, supra,  the Court sald, "Plaintiff 
colmplalr,~s tha t  he did not relcelve perkonal ~iotification of tlhe fore- 
clo~sure s ~ l e ,  but there was no endencc that  the provi~slons of the deed 
of t r w t  or of tlie statute, w t h  rc~cpect to adver t~~cment ,  nere  nlat fully 
cornplled wlt11." In  Car ter  u. Slocorrzb, 122 S C. 473, 29 S.E. 720, i t  
rvals held tha t  a snle of lanld miade by a mortgagee under the pro- 
vision of sale in the mortgage, after the death of the mortgagor and 
without notlce to his hers ,  conveycd a good title. The Court said, "The 
mortgagor clannot delnnncl any nlot~ce of intelitlon to sell under t4he 
poTTer, and the llcir a t  l a x  stland13 in the place of hi~s ancestolr." 

It is noted from the str~clien pol tmns of the complaint that the plnin- 
tiff vacated the mortgaged property about January 6, 1962 an~d from 
then until July 1962 shc was out of touch With the defenidants leaving 
i t  u p  to thelln to dwcorer her wherenbouts a <  best they could. 

HIS  Honor sustained the demurrer ore t enus  on the grounds that  
there n-as a defect of parties plaintiff. The  property Ivas originally pur- 
chased by plnintlff and her 11u.band aw teaants by the entireties and 
tihe husband was not a party plnintlff. Howewr, at  t~his stage of the 
proceedmgs, plaintlff'q allegation tha t  -he non- the o~vner of the 
equity of redemption in the property c~l~ininnlted tlic necessity for his 
presecce In the sult. T l l ~  denmrrer ore t enus  \\a. properly suqtlained 
albeit for the w190ng realson. Even if the hu?ban~d were a party plaintiff 
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the compl~aint would still sbate no clause of sotion. When thirs is trhe 
lslituation the court may raise bhe question ex mero motu. Skinner v. 
Transformadora, S. A., 232 N.C. 320,113 S.E. 2d 717; Lamm v. Crunzp- 
ler, 233 K.C. 717, 65 S.E. 2d 336. 

The  judgment of the lower court is 
Affirmed. 

J O H N  S. K O W D E B S H E L T  v. ANSETTA L O U I S E  HLUDY. 

(Filed 17 January 1964.) 

Automobiles SS 13, 41j- 

While the mere sBicLdiiig of a motor rehicle does not i m p l ~  negligence, 
where tlierr is evidence that  the driver was passing a preceding car a t  
alnlost the masimunl lawful speed on wet pa\ enlent and that  slie thought 
slie saw a vehicle apprloaching from the opposite direction move out of 
line, causing her to cnt more quickly and a t  a sharper angle to her 
right, with positive elidelwe that  no vehicle was approaching out of 
line. 1s I ~ e l d  sufficient to be submitted to the jury as tlo whether the skid- 
ding of the vehicle anti subsequent injuries to plaintiff passenger were 
caused by negligence. 

APPEAL by defendant from fl.fcKinnon, J., February, 1963 Regular 
Civil Session, ALAMANCE Superior Court. 

The plaintlff, a guest passengelr in defendant's Aus~tin-Healy auto- 
mobile, in~stitutecl this civil action to  recover damages fo'r personal 
injury sustained as a result of an  automobile accident allegc3dly caused 
by dcfcadant's negllgen~ce. The accidmt occurred about 2:30 in the 
afternoon of August 31, 1961, on I-Iigllway KO. 29, a few iniles north 
of Greensbolro. The hard surface of the highway wa~s wet from a sllght 
dsizzlc. Holwever, fo~r a considerable distanlce both north and south of 
the point of the accident the road was sltraight and realsonably level. 

The adverlse examination of the defendant mais placed in evidenlce 
by bhe plaintlff. She testified, (speed) "I would say about 52 mile~s per 
hour, . . . I glanced up anld way a1le:id of me, i t  happened like this 
(indicatas) I tllought I tam soinebody pull out and back ~n-I had 
passed the vehicle . . . and I wa~s back in my lane of travel and I 
glanced a t  m y  register to see my speed and I glanced up, back on the 
road, and I thought I saw soineolne pull out of tihe lane of travel and 
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bhat is wlie~n my oar skid~ded and I don't remember anytihing else. 
When I thougllt I saw \s~omeone pull out of the lane of travel i t  was 
iappsoacliing me. At  t b t  time I do not know what I did to m y  car. I 
do  nlot recall. K O  sir, I do not knom ~vh~t rher  a t  that  time I turned the 
oar or put on bralios or what I chd. 911 I knom is tha t  the car began to 
skid and then i t  overturned. . . . I told Officer Miller tlhat i t  ha~d d a r t -  
ed to ram and I told him truthfully that  I had tmo beers as  I have told 
you. I told lilm tha t  I did not think i t  materially affectrd n ~ y  driving. 
Yeis I had a handbag in t,he car with me a t  the  time of the  accident. 
It n-als a large handbag. Tea, there was a bo~ttle of gin olr some clear 
colored alcoholic beverage m trhat hmdbag. I do~n't remember whether 
it wals gin, vodka, or n-hat. I think i t  w:m vodka. I had not had any- 
tihing to  drink out of tha t  bottJe tha t  morning. Yes, I think tihe seal 
llad been broken on the bottle." 

The defendant first told Officer AIiller that  Howder~shelt was driv- 
ing. Later she told liim tha t  she was d r~v ing  a t  the time of the acci- 
dent. "-4s to  11ow she told me the accident happened, she said she was 
pa~sslng this automobile a1n1c1 als she Tyas pulling back into her lane of 
traffic alnotller veliicle stnrtecl to pull out of some oncoming traffic and 
s~he didn't knon- exactly n hat slhe dld do, she didn't know m-het<her she 
put  on brakes or drifted to t~he right or IT-hat she did, but she left tile 
mad  and turned over, she doels not remeinher what action she took to 
avoid tihl~s aa she described ~ t ,  t<he oncoming car." 

According to the positlve evidence of plaintiff's eyenitnesses to the 
acclldcnt, the defendant wals not confronted n.ituh any approaching vc- 
111cle pulllng out of its line of travel. 

The court subnutted issues of negligence and d a m a g ~ s  wllich the 
jury ansn ered In favor of the plaintiff. From the judgment in accord- 
ance with t,he verdict, the  defendant appealed. 

J l c L e n d o n ,  B ~ i n z ,  Holderness  & B r o o k s  b y  L .  P. J l c L e n d o n ,  Jr. ,  for 
plaintij j  appellee. 

S m i t h .  S ~ O O T P ,  S m i t h ,  Schel l  ck H z ~ n t o .  b y  X i c h m o n d  G. Bernhard t .  
Jr. ,  for d e f e n d a n t  appel lant .  

HIGGIXS, J. The defendant, by Assignment of Error No. 1 ,  presrnts 
the question n-hetjher the plaintiff's ev~dence n-as sufficient to survlr-e 
the niotion to dismiss. The defendant contends the evid~ncc shon .~  -he 
was obscrvlng the speed limit; tha t  in attempting to lpss  the way T1-a.. 
clenr for hcr to do so; but in movlag the vehicle back to llcr side of tlic 
roiald after p ~ v i n g ,  t(he Austin-Ilealy skidded on the n-et road surface; 
that the cvidencc is inlsufficient to permit an inference of driver ncgli- 
gence. She contends the skidding of the vehicle relsulted from the con- 
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dition of the road and not from any fault on her par t ;  hence not enough 
tio go t o  the jury. Fox v. Hollar, 257 K.C. 65, 125 S.E. 2d 334; Wise v. 
Lodge, 247 X.C. 230, 100 S.E. 2d 677; Clodfelter v. Wells, 212 N.C. 
823,195 S.E. 11. 

The evidence disclosed the road was wet and slippery. The vehicle 
skidded and wrecked. The plaintiff was injured. I n  addition, the evi- 
dence permits these inferences: The defendant had been drinking- 
beer by her own aldmission. In  passlng bhe vehicle in front, and wi*h 
knowledge of the slippery condition of the rotad, nevestiheless slhe 
drove near the  n~axinlum lawful speed. She thought she saw a n  ap- 
pmaching vehicle move out of line, causing her to cut more quickly 
and a t  a sharper angle t o  her right. On the met road surface the ve- 
hicle skidded and x-recked, causin~g the injury. Evidmce is positive 
tha t  no vehicle approached out of line. The  acce~leration of the velhicle 
amakemed the plaintiff who was asleep beside the driver. Actually, 
hherrefore, more appears than a skidding vehicle. The evidence wa~s 
,sufficient to go to  trhe jury tha t  driver negligence wa~s a proximate 
cause of the accident and injury. 

The evidence in this case falls in tJhe category clonsidered in Durham 
v. Trucking Co., 247 N.C. 204, 100 S.E. 2d 348. "While the  mere skid- 
ding of a motor vehicle does not imply negligence (Mitchell v. Melts, 
220 N.C. 793, 18 S.E. 2d 406) nevertheless, skidding may be caused or 
accompanied by negligence oin which liability may be predicated. Ac- 
clordingly, skidding may form the ba~sils of a recovery where i t  results 
fmm some fault of tlhe operatolr amounting to  negligence on his past." 
(citing many cases). 

Defendamt's Assignment of Error No. 1 is not )sustained. 
We have exanlined the otlher assignments relating to the admi~ssibility 

of evidence anid to  the judge's charge. The case appears t o  have been 
tried in accord with the authoritative cases decided by this GUT%. 
The other assignments likewise are noh mskained by the record. 

No error. 

JAiIIX3 C. GBEENE COMPANY, A NORTH CAROLINA CORPORATION V. L. E. 
KELLEY, JR.  

(Filed 17 Jmanuary 1964.) 

1. Injunctions $ 14- 
Where injunction i s  the sole relief sought and plainkiE's evidence a t  

the final bearing fails to make out a cause of action for the relief, die 
missal of the action is proper. 
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2. Contracts 7- 

,4 contract not to engage in competitive employment with the em~loyer  
after termination of the employment ordinarily must be in writing, be 
suppolited by a valid consideration, and be reasonable as  to terms, time, 
and territory. 

3. Sam- 
Where plaintiff's evidence establishes that defendant had been working 

n t  the same employment fotr more than n Fear when defendant signed ~e 
contract containing a covenant restricting ae t i~~i t i es  by defendant in com- 
petition with plaintiE after hhe ternlination of the employment, and plain- 
tiff's evidence fails to show that  any increase in  defendant'^ salary was 
related to the corenant. 

APPEAL by plaintiff f ~ o m  Itiillicrms, J . ,  April, 1963 Civil Session, 
W.~KE Superior Court. 

The plaintiff instituted this civil action to rest~rain the defendan* 
from violating his covenant not to engage in the business of adjust- 
ing inisurance claims and losses in competition with plaintiff ~ ~ i t h i n  75 
mileds of Morehead City for a term of four yoars after leaving plain- 
tiff 'ts employment. 

The allegationis and proof disclose thc pnrtles entered into a writ- 
ten contmct on December 11, 1953, anld anot<lier in su'oistitution thereof 
om September 27, 1054, in each of whinli the defendrant agreed nlot to 
engage in competition n-ith pllaintiff within 73 miles of Alorehead City 
for a period of fonr years from thc ternination of his employment. 
The contract provided that either party might terminate upon 30 days 
notice. The allegations and proof diisclose the defendant terminated 
the contract and immediiately thercrafter engaged in the adjuistnienk 
of insurance claims and lo~sses in competition with the plaintiff in 
Morehead City. 

The defendant, by n-ay of defense, alleged that  he had been em- 
ployed by the plaintiff for more than one year before the firist of the 
written cmtracts was executed, and, further, that  the  conbact was 
without consideration. He  furtiher contended the contract was in re- 
stmint of trade, too extensive as  to time, territory, and unreaiswably 
depnived him of his opportun~ity tjo earn support for hils family, and 
wals void for these reasons. 

On the plaintiff's applic~atioa, the court entered an order yestrain- 
ing thc defendant from competing with the plaintiff in violation of the 
terms of the written contract, and continued the restraint until the 
final hearing. Upon trhat hearing Judge Williams entered judgment of 
nonlsuit, from which bhe plaintiff appealed. 
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Smith, Leach, Anderson & Dorsett, for plaintiff appellant. 
Lake,  Boyce and Lake by  Eugene Boyce, Harvey Hamilton, Jr., 

Luther Hamilton, Sr., for defendant appellee. 

HIGGINS, J. The plaintiff sought (to restrain the defendant from 
enlgaging in the business of a~djusting inlsurance clainlis and llo~sss~ 
vibhin 75 milas of IIoreheald City far a period of four yeans after trhe 
terminlation of his employment. K O  other relief n-a~s ~souglit. If blie 
plaintiff's proof fails to entitle i t  to the relief sought, nomuit was 
proper. Flailure to make out a caise requires di~sinilssal by the court 
Yandell v. American Legion, 256 X.C. 691, 124 S.E. 2d 885. 

The defendant admitted he signed a paper writing contiaining a pro- 
vision tha t  )he mould not engage in competition in the  manner alleged. 
H e  admitted he had not observed these rsstrictiom The a~dmis~sio~lis 
made out a prima facie calse. Heme,  nanlsuit mould net  be proiper un- 
lesis the plaintiff's evidence, as a matte~r of l~a~w, made out a complete 
defense. 

The courts generally have held that  restrictive covenants not to en- 
gage in con~petitive employment are in partial restnaint of trade, and 
hence to  be en~fo~rcea~ble they muist be (1) in writiinig, (2) supported 
by a valid consideration, and (3) reasonable as to ternis, time, and 
territory. Failure in either requiremeat is fahal. Exterminatzng Co. u. 
Griffin, 258 N.C. 179, 128 S.E. 2d 139; Asheville Associates v. Miller, 
253 K.C. 400, 121 S.E. 2d 593; Welcome Wagon v .  Pender, 255 S.C. 
244, 120 S.E. 2d 739; Paper Co. v. McAllister, 253 N.C. 529, 117 S.E. 
2d 431; Thompson v. Turner, 245 N.C. 478, 96 S.E. 2d 263; Ice O e a m  
Co. v. Ice Cream Co., 238 X.C. 317, 77 S.E. 2d 910; Sonotone Corp. v. 
Balduin,  227 K.C. 387, 42 S.E. 2d 352; Kadis v. Britt, 224 N.C. 154 
29 S.E. 2d 543, 152 A.L.R. 403. 

I t  is generally agreed tha t  mutual promises of employer and em- 
ployee furnish valuable conaideration3 each t o  the otihes for trhe con- 
tract. However, when the relatiolnship of emplloyer and employee is 
allrelady established without a restrictive covenant, )any agreement 
thereafter nlot to compete mu~st be in the nature of a new contnact 
ba~sed upon a new consideration. Kadis v. Britt ,  supra. Thereifore, the 
employer could not call for a coven~alnt not to compete without cotm- 
penleating for it. 

The defendant, als a furtiher defense, alleged he had been working 
folr the plaintiff, and for its prede~ceissor who assigned the contract to 
the plainitiiff, for approximately one year, and tha t  the w i t t e n  con- 
tract dated December 11, 1933, did not clhange his enlploynlent statuis; 
that  he received nlo consideration IT-hatever for the added coven~ant not 
to compete. 
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The plaintiff, by a reply, entered a general denilal. Both bhe orig- 
inal anid bhe succeeding contracts, lioiweve~r, contained tl& provi~eioln: 
"This Contract, when executed by bo~th Employer and Employee, su- 
penseides all previous written and ma1 agreelnentis between the parties 
hereto." The plaintiff's witness Fornes testified: ". . . I went back t o  
New Bern, North Carolina, with James C. Greene Con~pany about 
Felbnmary 1, 1953. . . . Mr. Kelley n-ss workintg in the Kew Bern 
office. He had been working there atbout three months." So, according - 

to  the plaintiffk evidence, the defenda,nt had been working a t  the 
same eiq~loymcnt for more than one y e u  before tihe firslt written con- 
tract vals executed. While trhe defendant from time to time received 
increases in salary, the evidence falls to relate any of them to the 
cioven~ant not to compete. The new contract witah the restrictive cove- 
nant was TI-ithout cons~deration-hence ~nvalid. Gpon the plaintiff's 
awn evidence, Judge JTilliams Tvals justified in entering the judgment 
of non~suit. 

Affirmed. 

PHILIP E. LUCbs, PCBLIC L~DM~li~~rRATOR O F  T H E  ESTATE OF ABRALHAk>I 
FELDER v. JESSIE DIXICINS FELDEIR, WIDOW; THOMAS FELDER, 
A N D  WIFE. EJlMd FELDER: ANDREW CLDSE FELDER a m  WIFE, 

DOROTHY ;\LIE PEL-DEB ; PEARL PERSTEAL FELDER BUTLER 
AXD ITI-SRASD. K I S G  BUTLER; JESSIE MAE FELDER HART AJD 

IlLsnaxD, GEORGE H A R T :  a m  O'NEIL FELDER, SINGLE. 

(Filed 17 January 1964.) 

1. Executors and dcbninistrators 5 17; Appeal and Error § 3- 
Where the ~ i d o ~  eleats to take a life estate in the real estate a s  per- 

luit~ted by G.S. 29-30 and ailmibs that  a sale of the real estate is necessary 
to pay debts of the estate and asks that the cash value of her life estate 
be co111putei1 and 11aid f ~ ~ o m  the  proceeds of sale, the appeal of a n  heir on 
the gronnd that  the  idow ow had forfeited any interest in the estate is 
premature, the rights of the parties in the distribution of the proceeds of 
the sale not being adjudicated by the order of the sale. G.S. 1-271. 

2. Judgments 5 29- 
Persons who a re  not properly before the court are  not bound by its or- 

dens and such orders are  void a s  to them. 

APPEAL by defendants Anldrew Close Felder and wife, from Riddle ,  
S. J., April 22, 1963 Session of FORSYTH. 
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Oliver T. Denning for respondent appellants Andrew Clese Felder 
and Dorothy Mae Felder. 

White and Crumpler by Leslie G. Frye, Harrell Powell, Jr., and 
Fred G. Crumpler, Jr., for defendant appellee Jessie Dinkins Felder. 

RODMAN, J. Plain~tiff, administpator of the ashate of Abraham 
Felder, filed liils petition seeking to  sell realty for the purpolse of mak- 
ing assets to  pay debts of his intestate. The petitlion lists personal a& 
se'm worth slightly lose than $700; specific debts in excess of $2500, 
and a balance owing on the widow'~s allotted year's suppolrt of $1000, 
and real estate on-ned by decedent estimated to be wolrth $10,000. 

It is alleged in the petition tihat Jessie Dinkin~s Felder, widow of 
the intestate, hats elected to take a life estate in  realty als p m i t t e d  
by G.S. 29-30; and the h e m  of tihe intestate a~re his five children: 
Thonms Felder, Andrew Felder, Pearl Butler, Jassie Hart ,  anld O'Neil 
Felder. 

Jessie Dinkins Felder answered. She admitted a sale was necessary 
and her election to take a life estate as  permitted by G.S. 29-30. Sihe 
asked t h a t  the cash value of her llfe elstate be colinputed and paid to  
her from the proceeds of siale. 

Defemdant Andrew and r i f e  denied, for want of information, the 
allegationis with respect to  the value of the personalty and the amount 
of the debts. They admitted the heirs m r e  the five c~liildren named in 
tilie petition. They alleged Jnssie Dinkins Feldar had forfeited any in- 
terest in the estate of intestate by ( a )  her abanidmnment of decea~sed 
in 1931 a~nd (b)  an absolute divorce olbtained by decea#seld in 1946. 

The clerk heard the matter on the aruwers. He  found tihat anmver- 
ing defendants admitted tha t  the personal assets were in~wfficient t o  
play the debts. He  found as ,z falct that  Jessie Dinkin~s Felder had 
 sought and been allotted her year's &upport and tha t  defendant ,4n- 
tdlrew had participsted in thnh proceeding, but liad abandoneld hiis ap- 
peal from the order allotting support. The clerk did not, however, 
make lany adjudication of the rights of the parties other than to order 
a sale of realty. He directed the co~nlnlis~sioner to report any sale made 
folr confirmation. 

On appeal the clerk's order was affirmed by the judge. 
S o t  until there has been an adjudication of the  rights :tsserted by 

Jes~sie and denied by Andsew can either appeal ~ ~ i t l l  resspect to those 
rights. Yeither, in view of the admissions made, is a party aggrieved. 
The appeal is premature. G.S. 1-271; Roberts v. Barlowe, 260 hT.C. 239; 
Ingle v. McCurry, 243 N.C. 65, 89 S.E. 2d 745; Smith v. Matthews, 
203 N.C. 218, 165 S.E. 350. 
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It must not be inferred that  we give our approval to the mder of sale 
befiause we dis~miss the appeal. The order is proper as  to  all ~ h o  were 
smvsd with process or who voluntar~ly entered an appearance. It ap- 
pears f ~ o m  the patition that  intestate left  five children entitled to par- 
ticipate in the distribution of the elstate. Four of the five are nonresi- 
dents. The record docs not show sei-vice of procass on t(hene four or 
tha t  t~lley have entered an appearance. It may be the partiss to the 
present appeal did not deem i t  necessary to include in the record sent 
~hwe those portions of the  record of the Supenor Court showing how 
remaining defendarrejs have become suhject to  the court's ordens. Un- 
less tihey are properly before the court the wder of sale would be void 
as to  them. Cnrd v. Finch, 142 N.C. 140; Hawison v. Harrison, 106 
N.C. 282. The Superior Court 1s dlrected to  set aside the order of sale 
unless i t  has in fact olbtained jurisdiction of all of the parties named 
as defendants in the petit~on. 

Appeal dismissed. 

GILBERT P. WELCH A S D  HUsnAKD, J .  ARTHUR WELCH, P E T I T I ~ X T R ~  V. 
RUTH P. KEdRNS a m  HTJSBAND, AUSTIN F. KEARNS; A. ;\I. PRIlfM 
ASD W I ~ E ,  SdRLdH H. P R I I I l I  ; CLEO P. (+REEX AND HCsBaND, WALTER 
GREEX: RICHARD TV. PRININ AND WIFE, GERTRUDE B. PRIhfM, 
 DEFEND.^^ TS. 

(Filed 17 January 1964.) 

1. Appeal and Error § 60- 

The dccision on appeal becomes the law of the case. 

2. Partition § 9- 
The amount of coinmission allowed by the Superior Court to the com- 

niisbioner selling Inn& for partition is governed by G.S. 1-408 and rests in the 
discretion of the court, and the court's order  ill not be disturbed in the ab- 
sence of a showing of abuse of dizcretion. 

3. Appeal and Error 46- 
The action of the trial court a s  to matters within its judicial discre- 

tion  ill not be disturbed unless there is a clear abuse thereof. 

APPEAL by defcndants from Gambzll, J., regular June 10, 1963, Sas- 
&on, DAYIDSON Superior Court. 

This prolceeding was here a t  the Spring Term, 1963. The Court re- 
manded ~ ~ i t h  direction tha t  the Superiolr Court Judge fix .tihe amount 
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t o  be paid to M. E. Gilliam, a,s Co~mmissioner, for hi~s services in the 
proceeding. I n  a de novo hearing, Judge Gambi~ll founld $5,500.00 to 
be reasonlable compensation and ordered payment from the proceeds 
of bhe sale. The defendantis Kearns and Green excepted and appealed. 

W .  H .  Steed for defendant appellants. 
E,  IY. Hooper, Fred H.  Morrison, Jr., for M. E. Gilliam, Commis- 

sioner, appellee. 

HIGGINS, J. The facts are fully set forbh by the Cihief Juskice. See 
259 K.C. 367. I n  t~he finst imtance tihe Clerk Superior Court had a w a d -  
ed the Commissioner 87,000.00 for his services. On appeal, the Su- 
perior Court Judge concluded as  a matter of law that  comrni~ssiolns 
were governed by G.S. 28-170, could not exceed five peT cent, and re- 
duced the allowance to  $3,500.00. The Commissioner appealed. 

This Court held that  G.S. 1-408-not G.S. 28-170-coatroilled, and 
remanded tihe proceeding for trial de novo before the judge holding 
tihe Superior Court of Davidson Ciounty. That  deciision is trhe llaw of 
bhe case. When Judge Gambill, o~n the de novo hearing, in his discre- 
tion, fixed $5,500.00 ais just and rea~solnable compenlsation, his decision 
om onlly be set aside for a~bu~se of dbscretion. "The rule its universal 
that  the action of the trial court as  to  mattens within its judicial 
diiscretion will not be disturbed umlass there is a clear abuise trhereof; 
or, as i t  iis frequan~tly stated, the appellate court will not review tihe 
dilscretim of the trial court. This rule, olr ratheir thils statement of trhe 
rule, does not give the trial judge an entirely free hand in what might 
be termed di~scretionary matteris. The exercise of ju~dicia~l disclretion 
which may not be reviewed implies conscientious judgment, nlst arbi- 
trary action, takes account of the lam and the particular circum- 
stances of bhe case, anid is directed by the  reason anid conlscienice of 
tihe judge tmvard a just ~~ssu l t . "  3 Am. Jur. ,  Appeal and Eirrsr, 8 959. 

The judgment challenged by thils appeal iis 
Affirmed. 

STATE v. SAM WILLIAMS. 

(Filed 1 7  January 196.1.) 

1. Larceny 1, 10- 

Larceny from the person is a felons, G.S. 14-72, and the punishment 
therefor can be imprisonmenit for ten years. G.S. 14-70. 
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2. Criminal Law § 131- 
Where defendant seeks and obtains a new trial he takes the riisk of 

conriction of the crime charged in the bill of indictment eren though the 
original conriction may hare been for a less oitense embraced therein, 
and the faot !that different juclgcs impose different punishmellit does not 
inralidate the sentence imlmsed a t  a second trial. 

3. Indictment and Warrant § 17- 
The fact that  the indictment charges: that the crime was colnmitted on 

one day and the eridenee sets the date f i ~ e  clays thereafter ordinarily is 
not a material variance. 

4. Criminal Law 3 131- 
The court is not compelled to give defendant erectit for  the period de- 

fendant spent in prison before a valid trial was had. 

APPEAL by defenldant from C a m p b e l l ,  J., July 29,  1963 Regul'ar 
Sclhedule "A" Clriminal Session of A~ECKLENBURG. 

A t t o r n e y  General  B r u t o n  and  D e p u t y  A t t o r n e y  General  McGal l iard  
for t h e  S t a t e .  

P l u m i d e s  & Plunzides b y  M i c h a e l  G. P lumides  for d e f e n d a n t  ap-  
pellant.  

PER CURIARI. Coun~sel for appellant and  he solicitor entered into 
a stipulat~on with respe~ct to  the  crime with which defenldant nrals 
charged, the cr in~e of which lie wa~s colnvicted, and tihe dates oln which 
the trialls were (had. This ~stipulatioln was not only insufficient to de- 
tennine whc~O1ier defendant had been denied comtitutional rights but 
was in direct conflict v i th  the r e c o d  proper as cel.tified to thils Court. 

Because of rnalnifest inaccuracias in the stipulation, we ordered the 
clerk of the Superlor Court of Afecklenburg County to certify to this 
Court n colmp1et.e transcript of the minutes anld records of his court a s  
tihey relate to the trialls of defendant on the charge of lal-ceny in De- 
cember 1962. The clerk has complied with our order. 

The record a~s originally certified, supplemented as  i t  no\T is, shows 
these facts: I n  Fcbruary 1963 the g r m d  jury returned a true bill 
ohasging defcn~dant with the larceny of property of a value in excess 
of $200 from the person of Genevieve Wllkie; defendant wals tried on 
bhat bill on 19 February 1963. The jury found defendant ''guilty as 
cl~argtd." 

Based on that  verdict the court irnpo~sed a tm-0-year prison sentence. 
Defendant gave notlce of appeal to this Court. The appeal was dis- 
miis~sed a t  the M a y  Term 1963 because of defelndant's fa~lulre to per- 
fect hi~s appeal. 
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On 30 M a y  1963, acting un~der Art. 22, c. 15, General Statutes, de- 
fendant filed a petition seeking a new trial beclause of a denial of hi,s 
constitutional rights in tha t  he hald not been affo~ded bhe advice of 
counsel. H e  was giveln a hearing on 8 July 1963. The court found tha t  
lie was not represented or advised tihat he was entitled to  counsel. It 
o~dered  a new trial and directed bhat he have the benefit of counsel. 

He  wats, a t  the  July 29, 1963 Session, again put  our trial on the bill 
of indictment returned in February 1963. H e  mas again found "Guilty 
as  charged." A pr ism sentence of ten years wals imposed. 

The record refutes the contention of counsel tha t  defenldant was fimt 
convicted of stealing p r o p r t y  valued a t  less than $200. He  wals in each 
instance convicted of the crime of larceny from the person. That is a 
felony. G.S. 14-72. For tha t  crime the guilty person can be imprisoned 
for ten years. G.S. 14-70. S. v. st eve??^, 232 N.C. 331, 113 S.E. 2d 577. 

Evan if defendant had in the first instance been convicted of a lws- 
er degree of the crime oharged, when he sought and obtained a new 
trial he took hhe risk of conviction of the crime charged in trhe bill. 
S. 21. Correll, 229 N.C. 640, 50 S.E. 2d 717. T h e  mere fact that  different 
judges imposed different punishme~nt does not invalidate the sentence 
imposed a t  the second trial. 

The bill of indictment chargels the crime was committed on 12 De- 
c e m b ~ r  1962. The evidence fixes the date as 17 December 1962. The 
variance is  immaterial. S. v. Razley, 223 X.C. 210, 25 S.E. 2d 621. 

Defendant's contelntio~n t~liat trhe judge mals compelled to allow him 
credit for the period spenlt in pri~son before a valid trial was haid ils 
allso without merit. 

Affirmed. 

RUTH HELEx COE v. WINFRED T. COE. 

(Filed 1 7  January 1964.) 

1. Pleadings 2- 

The relief to which plaintiff is entitled is determined by the facts al- 
leged and established, and plaintiff may not be afforded relief totally in- 
consistent with the facts alleged in his complaint. 

2. Divorce and Alimony § 1 8 -  
Where plaintiff's amended cou~plaint in  a n  action for  alimolny wi~thcuut 

divorce alleges that the prior separation agreement between the partiee 
was void, first because obtained by fraud and seeond because defendant 
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had not made the p a r m o d s  as therein stipulated, it is erlror for the court, 
upon the hearing of plaintiiYs application for counsel fees and subsistence 
pelzdente lite, to d ~ r e e  that defendlant pay the sums due under the separa- 
tion agreement, since the court may not award plaintiff what amounts to 
specific performance of the separation agreement which pLaintiff has al- 
leged n as T-oirl. 

APPEAL by defendant from Shaw, J., in Chambers in GTTILFORD 
(Greensbolro Dlvis~on)  on 5 April 1963. 

This 1s an action for alirno~ny without dlvorce. Plaintiff also asks 
for coun~scl fees and subsistence penrle7zte lzte. She alleges in heir com- 
plaint facts whiah, if eistablisllled, vould support an axalrd of alimony. 

Drfcndant by an>n-er admitted the  alleged marriage and blrth of a 
child. He denied the remaining allegations nece~ssary for an a ~ a i - d  of 
alimony. As an additional defen~se he :~dlegeti a separation of the par- 
ties by niutusl con,sent; an agrcc~nent tcrmnating his obligation t o  
support his ~ i f e ;  and the perfolrrnxncc of his obligations under tlie 
sepnmtion agreement. 

The agreement, in addition to  fixing tlie rights of the partias with 
respect to  specific piecc~s of property, contained n provision fo'r monltll- 
ly payments in specifield an~ountis to plaintlff for her  support and 
maintenance "un t~ l  such time as the party of the second par t  (plain- 
tiff) shall remarry or dle and, then and in either event, said pay- 
inenis shall cease and tern~inate." 

Plaintiff, by leave of court, TTas, after the filing of the a n s w s ,  per- 
mitted to file an amended coniplnint. She there alleged: The separa- 
tion agreemelnrt  as procured by false and fraudulent represent~ations 
of defendant tha t  he would makc the rnuntlily payments specified in 
tlie contlract for tjlie support of plaintiff and the child of the marriage, 
knoning  lien tlie contract n-as exccuttcl tlint he 11ad no intent1011 of 
coinply~ng n-itli the contract; tlie contract was void because of de- 
fendant's fa1.e and fraudulent repre-entntionx relied on by plaintlff 
and nlso beczusc of defendant's failure to pelform his obligation under 
tlie contract. 

On plaintiff's motion for subai.;tenc~e pendentc  l i f e  and for couniel 
fees. tclie court found: The parties executed the agreement referred to 
In the pleadmg*; i t  m-a~s not unjust or unreawnsble to plnintlff; the 
amount TI-hich the contract oh1;gatcd defendant to  p::y wa., to the 
date of the hearing, $2900; defendant had paid $2090, leaving a bal- 
ance oning of $810. 

On 111s findings thc court adjudged that defendant "pay to tlie pllain- 
tiff, Kuth Helen Coe, the sun1 of $810.00 without prejudice to the 
riglite of either pslrty under bhe Deed of Separation; t,hat comrnenc- 
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ing as o~f April 10, 1963, he pay inti0 the Office of lthe Domestic Rela- 
t ims  Court of Guilford County tihe sum of $250 aa~ch month as re- 
quired by paragraphs 2 anid 3 af the Deed of Separation. Said sum 
when so plaid to be paid by the Clerk of said Court over to Ruth Helen 
Coe for the support of hemelf and Melissa Francine Coe." The court 
declined a t  that  time to make any award for counsel fees but retained 
the clauise for such ohher olidcrs as might be appropriate. 

Defenidant excepted and appealed. 

Douglas, Ravenel, Josey &. Hardy b y  C .  Xitchin Josey and G. S .  
Cnhfield for plaintiff appellee. 

Cahoon, Egerton R: Alspaugh b y  James B. Rivenbark for defendant 
appellant. 

PER CURIARI. It is manifest that  the court here in an ackion for 
alimony lhais not, on plaint{iff1s motion for subsilstmce, determined tihe 
amount rea~soniably neicassary for that  purpose. On the conbary, the 
court decreeis lspecific performance of a contract whiclh plaintiff al- 
legas irs void. The relief to  which a plaintiff may be entitled is de- 
termined by the facts alleged anid estaiblished. -4 plaintiff may not 
obtain a decree affording relief totally inconsistent wi6h t4he facts al- 
leged. The allega~tions that defendant had faileld to  make hhe monthly 
paymelntds for the lsuppoirt of his wife and child mould support an  w- 
tion by her for the amounts which defendant had promilsed but failed 
to pay for her support. (Defenldant's obligation t o  provide support for 
his minor clhild irs not here involved.) 

Here plaintiff does not seek perfornlanlce of the contraclt; slhe al- 
leges the contract which de~fendant int,erpoises as a defense is void for 
two reason~s: finst, because i t  wa,s obt~ained by falise and fnaudulent 
representationis relied on by her, and, second, because of defendant's 
failure to ma~ke the mo~nthly paymenits folr her ~suppo~rt as there pro~m- 
ised. She seekis not t o  enforce but to  disregard the cointrra~ct. Slhe can- 
not in thi~s action obtain what in effect is a decree for specific per- 
folrmance od an alleged void ~o~nt rac t .  

Reversed. 

ANNE McKOY PARKER v. WILLIAM MARVIN PARKER. 

(Filed 17 January 1964.) 

1. Divorce and Alimony $ 18- 
I t  is error for the court upon bhe hearing of the wife's application for  

alimony p e n d e n t e  l i t e  DO canfine the hearing to the respecltive e a r ~ n g s  of 
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the parties and refuse to hear the husband's affidavit or e~ idence  in sup- 
port of his contentions that he had not abandoned his wife but had been 
forced to leave home because the conduct made it impowibhe for 
him to l i re  ~ 8 t h  her, since a wife who has abandoned her husband witli- 
out justification has no right to alimony. G.S. 50-16. 

APPEAL by the defendant from Phill~ps, J., l l a y  27, 1963 Session of 
WAKE. 

The plaintiff wife, alleging that defendant had wilfully abandoned her 
and the minor chlld of their marriage, in~stituted thi~s action under 
G.S. 50-16 t o  recover a reaisonable subsis~tence and counsel fees. She 
allcgcd, znter alza, tha t  defendant had purpo~sely relinquished ern- 
ployment by a chen~ical company a t  an annual salary of ten thousand 
dollars to operate a bonded n arehouse for hi~s mother a t  reduced earn- 
lags In order to evade 111s marital respon~sibilities. An~swering, the de- 
fenidiant denied all materlal allegatlonls of the colnzplaint except the 
onamage and birth of the child. H e  alleged tha t  he had been forced to  
leave lionle because plaintiff's conduct made i t  impo~sslble for him t o  
live with her. He  requested the court to  determine a reasonable 
amount for the suppo~rt of the child only and to award him appropnate 
custodial and visitation rights. 

Upon the hearing on plaintiffJ~s application for alimony pendente 
lite, she offered in evldence seven affidavits, ~ncludlng her own, and 
testified in penson. On direc~t examination, she stated tha t  defendant 
had moved out of the home w~thout  any excuse on Spril  3, 1963, and 
hadd since contributed only twenty-four dollars a week for -tihe com- 
bined support of his wlfe and ch~ld.  

After a few preliminary question~s on his crass-examinattion obf the 
p l a ~ n t ~ f f ,  the court interrupteld defendant's attorney n-ihh the pro- 
nouncement, "This hearing mill be lmited only to ev~dence of the 
eamlngs an~d inconle of the parties." The defendant objected; he was 
overruled, and his exception is brought furn-ard on t,his appeal a~s als- 
s i p m e n t  of error No. 3. Thereupon, plaintiff testified tlhat her groiss 
income for a forty-hour week wals seventy-eight do~llars. The defen- 
d~ant testified that  his gross monthly salaly was four hundred dollars 
an~d that hls employer owed h m  more than one thou~san~d dollars for 
unpaid travel expenses. 

The judge found tha t  the defendant had abandoned hi~s wife and 
child without provlding them with adequate support according to his 
means and capacity. He  awarded plaintiff the custody of Dhe minor 
ahlld and ordered that  defendant pay two hundred and fifty dollars 
a mont,h for t*heir support. He also ordered the defmdanlt to pay 
pllaintiff's counsel the lsuln of two hundred dollans. The  defen~dant, 
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contending tihat the award was excessive considering Lhe respective 
earnings of the parties and tha t  h e  had been denied a hearing om the 
p l a i n t ~ f f i  right to  alimony, appealed from the order. 

George JP. A n d e r s o n  for plaintiff appellee. 
E m a n u e l  & E m a n u e l  for d e f e n d a n t  appe l lan t .  

PER CCRIAM. Defendant's assignment of error No. 3 must be &US- 

tained. G.S. 50-16 does not authorize the judge, in pa~s~sing on a mo- 
tion for alimony pendente  lzte, to award a wife subsistence and counsel 
fees merely because she and her husband have separiated. h wife who 
hla~s aibandoned her hu~sband without ju~st cause or vn110, by her wrong- 
ful conduct lms forced him to leave home, has no right to alimony. 
Reece  v. Reece ,  232 N.C. 95, 59 S.E. 2d 363. The instant rase IS con- 
trolled by I p o c k  v. I p o c k ,  233 X.G. 387, 64 S.E. 2d 283, in which 
D e n n y ,  J., (now C. J.) s a ~ d :  

". . . . (I) t is expressly provided in G.S. 50-15, 'That no order 
allowing a~limony pendente  lzte  shall be made unless the husband 
shall have had five ciay~s notice thereof, and in  all calses of appli- 
cation for alimony pendente  l i te  under this or section 50-16, 
~dlet l ier  in or out of term, it shall be permissible for tlie hu~sband 
to be liearld by affidavit in reply or anlswer to the allegationis od the 
con~plaint. '  

('Con,sequcntly, in paissing on  such motion the judge i~s expected 
to look into the merits of the action and determine in his slound 
legal discretion, after considering tlhe allegations of the complaint 
and the evidence of the respective pwrties, whether or not tihe 
movant i~s entitled to the  relief sought. (Citations omitted). -4nd 
where i t  affirmatively appears thc defendant mas not permitted 
to offer evidence wliich was pertinent to the allegation~s of the  
complaint, t'lie exception tliereto will be sustained. (C~ta t ion  
omltted) ." 

Upon another hearing, when the evidence of both partitrs has been 
heard and oon~sidered, should tlie judge conclude that  t~he plaintiff is 
entitled to alimony pendente  Lzte anid that the defendant is deliberately 
refulsing to exerci~se his capacity to  earn, specific findings with ref- 
erence to tihi~s situation n-ill be in order. C o r z x d  v. Conrad ,  232 N.C. 
412, 113 S.E. 2d 912. 

The defendant is entitled to a rehearing on the nlotion and i t  is so 
ordered. 

Error and remanded. 
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T H E  W E S T E R N  C O R ' F E R I X C E  O F  O R I G I N A L  F R E E  W I L L  B A P T I S T S  
O F  N O R T H  OAkROLINd, A S  UNIXC'ORPORATED RELIQIOUS ASSOCIATION ; S N D  

JI. L.  J O H N S O S ,  MODERATOR; D E W E Y  BOLING.  A!LSSIST~KT XODERATOR; 
R .  S. H I S N A N T ,  CLERK; R A L P H  B A R N E S ,  TRFASCRER; OFFICERS OF 
\AID CONFEREXCE; 31. L. J O H N S O N ,  R.  N. HINxANT,  E A R L  GLENN,  
R .  H .  JACKSON,  AKD R A L P H  B A R N E S ,  EXECUTIVE COSIAIITTEE OF BAID 

COKE EREXCE, 
A N D  

J. G. T E A S L C T .  O L I F  PAISCHALL, CALI- IN G R I F F I N .  J O E  P E E L E ,  T H E  
B O A R D  O F  DEACOR'S O F  T H E  E D G E J I O N T  ORIGINALL F R E E  W I L L  
B A P T I S T  C H U R C H :  A N D  H .  BI. A L F O R D ,  L E O N A R D  G I B B S ,  ROYCE 
JIOIZE.  ISDITIDVALLY AiYD AS TRUSTEES ; AND L E O  PASICHALL, CHURCH 
C L E R K ;  A R D  H. A. S T E W A R T ,  CHURCII T R ~ A S U R ~ R ,  ALL OFFICERS O F  T H E  

OFFICIA~ BOARDS OF THE E D G E J I O N T  O R I G I N A L  F R E E  WILL BAP-  
T I S T  C H U R C H  CNITFD I Y  IYTERCST AS RECOGNIZED BY THE W m S T E R N  
C O N F E R R S C E  O F  O R I G I N A L  F R E E  W I L L  B A P T I ' S T S  O F  N O R T H  
OAROLISA.  KSOTVR' AS IIIE J. G. T I X S L E Y  F A C T I O N  V. J A M E S  A. 
M I L E S .  LLOYD J T I L L I F O R D .  R I C H A R D  B L A K E ,  SAM W E L L S ,  MA- 
COX P E R R Y .  B O B B Y  JIoCORKLE,  T O M  LEW, A R N O L D  GOODWIN,  
C L Y D E  POIT'ELL, ALL DEFrNDASTS PURPORTIIYG TO BE IIEJInERS O F  T H E  

B O h I t D S  OF DEACONS O F  T H E  E D G E M O S T  O R I G I N A L  F R E E  W I L L  
B A P T I S T  C H U R C H ;  AIYD G R O V E R  C. J I Y E R S  ; AKD J. E. C H A P P E L L ,  
I A D I V I D ~ I L L I  A A D  as THE PuRPOBTED B O A R D  O F  T R U S T E E S  O F  T H E  
E D G E J l O S T  O R I G I N A L  F R E E  W I L L  B A P T I S T  C H U R C H  AND OTHERS 

USI11:D I 1  ISTEREST W I T H  THE ABOVE K4hIED, K N O W N  AS T H E  JAMElS A. 
1\IILES F A C T I O N ,  ~ S D  R O N A L D  C R E E C H .  

(F i led  15 J a n u a r y  1964.) 

APPEAL by plainltiff~s from L a t h a m ,  S. J., August 1963 Special Civil 
Seelsion of DTRHAM. 

A r t h u r  T'ann and R .  R o y  Mi tche l l ,  Jr., for plaintiffs. 
B r y a n t ,  L ip ton ,  B r y a n t  R. Bat t le  and L a k e ,  B o y c e  and L a k e  for 

de fendan  f s .  

PER CXRIAM. Tj7e have heard appeals in thi~s calse, and related 
cases, on tn-o prlor occasio~n~s-at the Fall Term 1961, and the Fall 
Term 1962. Conference v. Creech,  236 N.C. 123, 123 S.E. 2d 629; Con-  
ference v. Ililles, 239 N.C. 1, 129 S E. 2d 600. These prior opinions set 
out the pleadings and the  la^^ applicable to the matters in controversy. 
The latter opinion (filed 6 March 1963) summarizes the evidence ad- 
duced a t  the  trisl  in Superior Court held in March 1962. Tha t  opinion 
is the law of the ca~se. We ordered a new trial for reasons /set out in 
the opinion. 

There was a retrial in Augu~st 1963. From this the present appeal 
arises. This trial was begun on 5 August and terminated oln 22 August. 
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Plaintiffs and defendants introduced ~.oluminous evidence. Defendants 
moved for no~n~suit a t  the end of plaintiffs' evidence and agam a t  the 
close of all of the evidence. The motions were overruled. The court 
charged fihe jury and lsubnlitted the case to them upon proper i~ssues. 
After the jury had deliberated about two liouns, the judge withdrew 
bhe case from tlhe jury, entered a judgment of nonlsuit and therein 
dismissed the action and made othe~r decrees bearing upon the matters 
in controversy. In  ailowin~g the motion for noinsuit and entering the 
judgme~nt, the court fell into error. The evidence, con~sidered in the 
light most favorablle to  plaintifis, makes out a prima facie calse for 
plaintiffs on all material issue~s of fact. S o  purpose can be  served by 
a review of the evidmce here. 

The ruling of the court on the motion to  nonisuit is reversed and 
 he judgment below will be vacated. 

Reversed. 

MRS. FRANK L. HALTIWANGElR v. CHARLOTTE AMU SEIXENT COM- 
PANY T/A C AROLISA THEATRE. 

(Filed 17 January 1964.) 

APPEAL by plaintiff from MacRae, S .  J., 15 April 1963 Civil "B" 
Geesion of NECKLCNBURG. 

Civil action by plaintiff, a paying patron of defendant's theatre, to 
recover damages for personal injuries sustained by her when she fell 
in dewending a stairway from the second floor of the theatre where hhe 
rest room wals. She allegas tha t  her fall and injurieis were proximately 
caused by defendant's negligence in having the stairway inadequately 
lighted, in removing hhe carpet from the step~s, and leaving a raised 
wooden istrip on tihe front edge of elacli step, and in maintaining a 
fragile, inadequate, and unstable railing along the outer edge of the 
~staias. 

Each party offered evidence in support of the allegationls in her or 
it,s pleading. 

The trial court submitted to the jury the customary i~ssues in such 
casets of negligence, contributory negligence, and d~amages. The  jury 
answered bhe first issue, as to whether plaintiff was injured by the 
negligence of defendant as alleged in the complaint, No. 
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From a judgment Lhat plaintiff recover nothing from defendant and 
taxing her with t{he costs, she appeals. 

Barnes  R. Oll'zle b y  TIT. Faison  B a m s s  for plaintiff appe l lan t .  
H e l m s ,  l l ~ u l L ~ ~ ~ .  ; I l c l l ~ z l l a n  R. J o l m s t o n  b y  E. Osborne d y s c u e ,  Jr. ,  

for de fendan t  appellee. 

PER CCRIAM. Plaintiff's sole a~ssignmcnt of error brought forward 
and set out in her brlef is the failure of the court to  comply with the 
provi~sions of G.S. 1-180. The facts are not complicated. TTe have ex- 
aun~ned the charge in itis entirety and sufficirnt prejudicial error has 
not been made to  appear therein to justify a new tsial. 

The verdict and judgment below will be upheld. 
No error. 

STATE O F  NORTH CAROL1X.i v. DAVE LOUIS GOLDBERG AND STEVE 
LEKOJIETROS.  

(Filed 31 January 1961.) 

1. Indictment a n d  Warran t  s 4; Constitutional Law § 28-- Court  will 
not  inquire into extent of incompetent evidence before grand jury. 

The mere fact that  the sole witness before the grand jury was a n  agent 
of the State Bureau of Inwstigation and that  the agent was not called 
a s  a witness upon the trial does not disclose that  all  of the testimony 
of the agent rras incompetent as  hearsay, notwithstanding the agent never 
tallred v i th  the defendants on trial for conspiracy, since the agent might 
hare procurd competent testimony in conversations with other of the con- 
spirators and the State might have elected not to have him testify so as to 
protect his methods or sources of procuring evidence, or for other reasons, 
and therefore motion to quash the indictment on the ground that the only 
e~-idence before the grand jury was incoinpetent is properly denied, since 
the court  ill not inquire into the evtent of incompetent eridence before the 
grand jury and there being no contention that the agent rras personally dis- 
clualified as a witness. 

2. Bill of Discovery S 1- 
There is no common lam right of discovery in criminal prosecutions. 

3. Same; Constitutional Law § 30- 

Where there is no contention that anything in the files of the State 
Bureau of Investigation was admitted in eridence and the record shows 
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that  no member of the I3ureau testified during Ohe trial, defendanbs' con- 
tention that they were entithed t o  a n  inspection of the fiLes of the Burmu 
in regard to its investigaltion of the case is untenable, G.S. 114-15, and 
denial of their petition for such inspection does not violate tiny of their 
righrtis under Art. I, 8 8 11, 17 of the Clonstitutioln of Nlorth Carolina, or 
under the Fifbh, Sixth, Seventh, and Fourteenth Amendments to the  Fed- 
eral Constitution. 

4. Bribery § 3; Athletic Coatests- 
I n  this prosecution of defendants under G.S. 14-373 on eight indict- 

ments containing twenty-nine counts of eompiracy to bribe and bribery 
of players on a college varsity basketball team, the evidence is held sufficient 
to sustain conriction on all but one count under one indictment as to one 
defendant and as  to all but five counts in another indictment as  to the other 
defendant, and therefore conviction on all other counts is sustained and the 
judgment on these counts reversed upon defendants' exceptions to the denials 
of their motions to nonsuit. 

5. Conspiracy § 5- 
The acts and declarations of each coxispirator in furtherance of the com- 

mon design is competent not only against the conspirator making them but 
also as to each co-conspirator. 

6. Same- 
The introduction by the State of eridence to the effect that one of the de- 

fendants stated he was ~rithdrawing from the conspiracy does not render in- 
competent evidence of subsequent acts and declarations of co-conspirators in 
furtherance of the common design when the evidence that such defendant 
had withdrawn from the conspiracy is not unequivocal and the State intro- 
duces other evidence tending to show that he had not withdrawn from the 
conspiracy. 

7. Criminal Law § 98- 

Contradictions in the State's evidence are to be resolved by the jury and 
not the court. 

8. Criminal Law § 99- 
On motion to nonsuit, the State's evidence must be considered in the light 

most favorable to it. 

9. Conspiracy S 3- 
A criminal conspiracy is an agreement of two or more persons to do an 

unlawful thing or to do a lawful thing in an unlawful way or by unlawful 
means, and since the agreement itself is the offense no overt act in further- 
ance thereof is necessary to complete the crime. 

10. Conspiracy § 4- 

Any one or more of a group of conspirators may be tried alone. 

11. Conspiracy § 5- 
A co-conspirator is an accomplice and is a competent witness if he is 

compos mentis. 
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12. Criminal Law ,Ej 14- 

Our courts have jurisdiction over a conspiracy if any one of the conspir- 
ators comulits TI-ithin this State an overt act in furtherance of the common 
design, eren though the conspiracy may have been entered into outside of 
the State. 

13. Conspiracy 5 5; Criminal Law § 34- 
In a prosecution of defendants for conspiracy to bribe and bribery of col- 

lege rarsity baflietball pla~ers ,  evidence tending to show that a co-conspir- 
ator had bribed a number of basketball players in other states is competent 
as tending to show nnimns or intent. 

14. Criminal Law 91- 

The admission of incompetent evidence will not be held so prejudicial that 
its later withdrawal cannot cure the error in its admission when the incrim- 
inatiug part of such eridence is amply eztablished by other competent evi- 
dence introduced at  the trial and the irrekrant part is in no way connected 
with defendants so as  to prejudice them. 

15. Criminal Law § 94- 

The record iu this case is held to disclose that the questious asked the 
witnesies by the court were solely for the purpose of clarification of the mit- 
nezses' testimony aud did not constitute a11 expression of opinion by the 
court in riolation of G.S. 1-180. 

In a trial of two defendants on eight indictments containing twenty-nine 
counts it n7ill not be held for prejudicial error that the court had delivered 
to the jurors blank tabiets for the purpose of enabling them to list the in- 
dictrueuts and the counts as recited to them by the court. 

17. Crilninal Law § 101- 

The j u r ~  may conrict a defendant upou the unsupported testinlouy of an 
acconll~lice or a co-conspirator, but it should do so only after scrutinizing the 
testimony aud asccrtaiuing that the witness was telIing the truth. 

18, Criminal Lam § 161- 

An iustruction which is more favorable to defendants than that to which 
tiley are eutitied carluot be held l~rejudicial to them on their appeal. 

19. Same- 
A smtence from the charge cannot justify a new trial when the charge 

read coutestually is without l~rejutlicial error. 

20. Criminal Lam 5 139- 
Assignments of error not brought forward and discussed in the brief are 

deemed abandoned. Rule of Practice iu the Supreme Court So. %. 

APPEAL by defendants Goldberg and Leko~netros from Clark, J., No- 
vember 1962 Regular Criminal Term of WAKE. 

Criminal prosecution tried upon eight indictments, containing twenty- 
nine counts and taking thirty-four pages of the record to reproduce them, 
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charging defendants Goldberg and Lekometros and other persons, who 
were not on trial, with conspiracy to bribe and bribery of certain players 
of the North Carolina State College basketball team, with intent to in- 
fluence the play, action and conduct of the players named in the indict- 
ments as such players, in eight basketball games played in the State of 
Kortb Carolina and in the State of South Carolina within the period from 
5 December 1959 to 7 January 1961, in violation of G.S. 14-373. The 
trial court ordered that all of these eight indictments be consolidated for 
trial. Defendants have no exception to this order. Appellants pleaded not 
guilty. 

After certain rnotions of nonsuit made by defendants a t  the close of 
the State's evidence were allowed, fourteen counts contained in seven 
indictments Kos. 8139 through 8145, both inclusive, were submitted to 
the jury as to both defendants. '4s to the eighth indictment, No. 8149, 
which contains six counts, defendants' motion for judgment of nonsuit 
was allowed as to defendant Lekometros, and allowed as to defendant 
Goldberg on two of its counts and overruled on four of its counts. 

This is a summary of the seven indictments and the counts therein 
submitted to the jury against both defendants: 

Player 
Donald M. Gallagher 

Game 
N. C. State v. 
Wake Forest 

Place and Date 
Winston-Salem, N. C. 
5 December 1959 

Count One: Conspiracy to bride Donald M. Gallagher. 
Count Three: Bribery of Donald 11. Gallagher. 

INDICTMENT 81 40 

Player 
Donald M .  Gallagher 

Game 
N. C. State v. 
South Carolina 
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Place and Date 
Columbia, S.  C. 
8 December 1959 

Count One: Conspiracy to bribe Donald RI. Gallagher. 

ILVDICTMENT 8141 

Player 
Donald 11. Gallagher 

Game 
N. C. State v. 
Kansas 

Place and Date 
Raleigh, N .  C.  
12 December 1959 

Count One: Conspiracy to bribe Donald ?If. Gallagher. 

INDICTMENT 8148 

Player 
Donald RI. Gallaglier 

Game 
N. C. State v. 
Dayton 

Place and Date 
Raleigh, N .  C. 
28 December 1959 

Count One: Conspiracy to bribe Donald 31. Gallagher. 
Count Three: Bribery of Donald 11. Gallagher. 

IIVDICTMELVT 8143 

Player 
Donald 11. Gallagher 

Game 
N. C. State v. 
Duke 
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Place and Date 
Durham, N. C. 
9 January 1960 

Count One: Conspiracy to bribe Donald M. Gallagher. 

Count Three: Bribery of Donald M. Gallagher. 

INDICTMENT 8144 

Player 
Donald &/I. Gallagher 

Game 
h'. C. State v. 
Duke 

Place and Date 
Raleigh, N. C. 
9 February 1960 

Count One: Conspiracy to bribe Donald 11. Gallagher. 

Count Three: Bribery of Donald AI. Gallagher. 

Player 
Donald M. Gallagher 
Stanley Niewierowski 

Game 
N. C. State v. 
Maryland 

Place and Date 
Raleigh, N.  C. 
13 February 1960 

Count One: Conspiracy to bribe Donald M. Gallagher. 

Count Three: Bribery of Donald M. Gallagher. 

Count Four: Conspiracy to bribe Stanley Niewierowski. 

Count Six: Bribery of Stanley Niewierowski. 
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This is a summary of Indictment 8149 and the counts therein submit- 
ted to the jury against defendant Goldberg alone: 

Player 
Anton F. P. AIuehl- 

bauer 
Stanley Niewierowski 

Game 
K. C. State v. 
Duke 

Place and Date 
Durham, N. C. 
7 January 1961 

Count One: Conspiracy to bribe Anton F. P .  lluelilbauer. 
Count Three: Bribery of Anton F. P. ;\luehlbauer. 
Count Four: Conspiracy to bribe Stanley Kiemierowski. 
Count Six: Bribery of Stanley Niemierowski. 

The jury returned the following verdict: 

"Defendants Dave Louis Goldberg and Steve Leltometros, guilty 
as charged in Cases numbers 8139, the first and third counts; 8140, 
the first count; 8141, the first count; 8142, the first and tliird counts; 
8143, the first and third counts; 814.2, the first and third counts; and 
8145, the first, third, fourth and sixth counts. 

"Defendant Dave Louis Goldberg guilty as charged in Case 
Kumber 8149, the first, third, fourth and sixth counts." 

From judgments of imprisonment of each defendant, each defendant 
appeals. 

Attorney General T .  TV. Bmton and Deputy Attorney General Harry 
W .  McGalliard for the State. 

Xezcsonz, Graham, Strayhorn R. Hedrick; Bunn, Hatch, Little & 
Bunn; E. Richard Jones, Jr.; and Josiah S. Murray, 111, for defendant 
appellants. 

PARKER, J. Before pleading to the eight indictments, defendants 
Goldberg and Lekometros filed eight separate verified written motions 
to quash the indictments. Each motion alleges in identical words the 
same ground to quash, except as to the number of the indictment, and 
this is the allegation: 
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"These defendants, Dave Louis Goldberg and Steve Lekometros 
aver that  Bill of Indictment Number 8139 in this cause returned by  
the Grand Jury was, according to their information and belief, ob- 
tained upon incompetent evidence, to wit: hearsay testinlony of W. 
S. Hunt,  Jr.,  Agent of the State Bureau of Investigation, Raleigh, 
Korth Carolina. Tha t  said indictment returned against the two 
above-named defendants was solely upon the testimony of W. S. 
Hunt,  J r .  That  these defendants have never a t  any time discussed 
with W. S. Hunt, Jr., the charges pending against them." 

Eacli motion requests that  i t  be treated as an  affidavit. Defendants here 
a f fe~ed  no other evidence on their motions to quash. The trial court de- 
nied each motion, and the defendants here excepted to each denial and 
assign this as error. 

Eacli indictment set forth in the record indicates that  William S. 
Hunt ,  Jr . ,  v a s  the only witness sworn by the foreman of the grand jury 
and esanlined before it,  and that the indictment was returned a true bill. 
I n  this State the foreman of every duly organized grand jury has the 
p o w r  to administer oaths to persons to be examined before it as wit- 
nesses. G.8. 9-27. Defendants here do not suggest or state that  Hunt  
person::lly n-as disqualified to be a witness before the grand jury; they 
merely state that  according to their information and belief hie testimony 
was hearsny, and they have never a t  anytime discussed with him the 
chargcs pending against them. I n  8. V .  Levy,  200 K.C. 586, 158 S.E. 94, 
Xdams, J.,  for the Court points out the distinction between incompetent 
evidcnce and testimony of disqualified witnesses before a grand jury. 
There is no ~llegation in defendants' n~otions that  none of the co-con- 
spirators charged in all the indictments with the defendants here had 
not diwusscd the charges pending against these defendants with Hunt,  
or that  he had not overheard them talking about the alleged conspiracy 
in furtherance of the alleged conspiracy and during its pendency. The 
evidence for the State shows that  defendants here and others of their 
aliegeti co-conspirators were registered in the Sir Walter Hotel on 9 
February 1960 to see t!le N. C. State-Duke game, and in the hotel they 
had a conversation about this game, in which conversation Joseph Eu- 
gene Greene said he needed some money to give Donald M. Gallagher, 
a player of the N. C. State basketball team, before the game, and either 
Lckometros or Goldberg gave Greene a thousand dollars to give Gall- 
agllcr on the day of this game. Dcfcndants contend that  the failure of the 
State to call Hunt as a n-itness during the trial demonstrates that  all 
Hunt 's  testimony before the grand jury was hearsay. This is a non 
seqlritzcr; the State may have thought it had sufficient evidence without 
calling Hunt  as a n-itness during the trial or it may have deemed i t  
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proper to keep Hunt  off the stand during the trial so as not to disclose 
how he obtained his information in respect to tlie charges in the indict- 
ments. Dcfcndants ha re  not s h o ~ m  tha t  all the knowledge Hunt  had of 
these cases was incompetent as evidence. 

It is a well-settled principle of law in this State tha t  an  indictment 
will not be quashed, on a motion made in apt  time, w l ~ n  some of the 
testimony before the grand jury gwen by a witness who is not dis- 
qualified is competent and some incompetent, because a court d l  not go 
into the barren inquiry of holy far testimony ~ h i c h  was incompetent con- 
tributed to the finding of an indictment as a true bill. S. v. Choate, 228 
N.C. 491, 46 S.E. 2d 476. See also 37 Y.C.L.R. 309. 

Defendants here contend that  the failure to q u a ~ h  the indictments vio- 
lated their rights under the Flfth Amendment to the United States Con- 
stitution. I n  Costello v. Unzted States, 350 U.S. 339, 100 L. Ed. 397, 
Costello 11-as indicted by a grand jury on a charge of ~vilfully attempting 
to evade payment of inconie taxec; the indictnient was based solely upon 
the eudence of government \vitnesses having no firsthand knowledge of 
tlie tmncact~ons upon ~ l i i c h  they based their computations showing h t  
Costello ant1 his wife liad received far greater income than they liad re- 
ported Costello TI-as convicted and challenged his conviction on the 
ground that the ind~ctnlcnt w t s  based *olely on hearsay evidence and 
for that  rcn-on sliould have been t l i ~ r n i ~ ~ e d .  The Supreme Coult unan- 
imously lielti that tlie mdictlnent n-as valicl. In  an opinion by Mr. Justlce 
Black, six members of the Court rested the deci=;on on the ground tliat 
neither the Fifth A h e n d i ~ ~ c n t ,  in maliing r gland jury indlctnient a pre- 
requisite of a federal trial for a capital or otlicrwse infamous trial, nor 
justice and the concept of a fair trsal, required that indictments he open 
to cliallenge on the ground that there xi? inadequate or incolnpetent wi -  
dence before the grand jury. 11r. Ju=tice Blnrk in his opinion said: 

"If  inclictinents xwre to be lielcl open to  challenge on the ground 
that there n-as inadequate or incompetent widence before tlie grand 
july. the resulting delay would he great indeed. The rcsult of mch 
a rule n.ould be tliat before trial on the merit3 a defendant could 
a l ~ ~ - n y ~  in\i.it on a kind of preliiuinary tlial to determine the com- 
petency and adequacy of tlie evidence before the wand juiy. Thi. 
is not required hy tlie F ~ f t h  A\iiienclnimt. +An indictment returned hy 
a Icgally constituted and unbiased grand jury, Ilke an Information 
c l r a ~ ~ n  by the procecutor, if valid on its face, is enough to call for 
trial of the clinrge on the merits. 'The Fifth Amendment require; 
nothing more." 

The assignment of error to the failure of the trial court to quash the 
indictments is overruled. 
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Defendants' first assignment of error is: 

"The trial Court committed prejudicial and reversible error by 
denying the defendantsJ petition for the State Bureau of Investiga- 
tion to show cause why the reports of the investigations bearing all 
the indictments listed herein should not be made available to the 
petitioners for the reason that such investigations and reports were 
compiled by the State Bureau of Investigations against the peti- 
tioners without their knowledge or information. That in order to be 
prepared to prepare a defense against the charges against them the 
petitioners were entitled to examine said reports and investigation 
by authority of n'orth Carolina General Statutes 114-13. That  the 
denial of the trial Court to make such reports and investigation 
available to these defendants amounts to a violation of their rights 
guaranteed in Article I, Section 11 and Section 17 of the Constitution 
of the State of Xorth Carolina, and their rights as guaranteed by 
the Fifth Amendment, Sixth Amendnlent, Seventh Amendment and 
Fourteenth Amendment to the Constitution of the United States of 
America." 

G.S. 114-15 appears in G.S., Ch. 114, Department of Justice, under 
Art. 4, State Bureau of Investigation. G.S. 114-15 empowers the Director 
of the State Bureau of Investigation and his assistants, under certain cir- 
cumstances, to investigate any crime committed anywhere in the State, 
when such services may be rendered with advantage to the enforcement 
of the criminal law. G.S. 114-15 specifically states: 

"All records and evidence collected and compiled by the Director 
of the Bureau and his assistants shall not be considered public 
records within the tneaning of 8 132-1, and following, of the General 
Statutes of North Carolina and may be made available to the public 
only upon an order of a court of competent jurisdiction. Provided 
that all records and evidence collected and compiled by the Director 
of the Bureau and his assistants shall, upon request, be made avail- 
able to the solicitor of any district if the same concerns persons or 
investigations in his district." 

Defendants here in their petition allege that "in order that they be 
prepared to defend against the charges pending against them, i t  is neces- 
sary that said report of investigation prepared by the Stntc Bureau of 
Investigation pertaining to the petitioners herein be made available to 
the petitioners as authorized and contemplated" by G.S. 114-15. The 
record shows no member of the State Bureau of Investigation testified 
during the trial. Defendants in their brief do not contend anything in the 
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files of the Bureau was admitted in evidence against them. Defendants 
are not seeking an inspection of any documents or articles which form 
the basis of the charges against them and which are admissible in evi- 
dence, e.g., when a defendant is charged with forgery and requests an in- 
spection of the alleged forged document, 23 C.J.S., Criminal Law, sec. 
955 (2), b, p. 793-4. What they are seeking is an order permitting them 
before trial to go on a word-by-word and line-by-line and unlimited voy- 
age of discovery through the files of the State Bureau of Investigation in 
respect tq these cases here, without any allegation on their part that any- 
thing therein is the basis of the charges against them and is admissible 
in evidence against them, in the fervent hope that something might turn 
up to benefit them, or that thereby they might obtain an inspection of the 
State's evidence. In  the absence of statutes or rules of practice providing 
otherwise, i t  is generally held that a defendant is not entitled under such 
circumstances to an order of inspection. 23 C.J.S., Criminal Law, sec. 955 
(1) and (2) ; Wharton's Criminal Evidence, 12th ed., vol. 2, secs. 671 and 
672; 17 Am. Jur., Discovery and Inspection, sec. 32. 

The common law recognized no right of discovery in criminal cases. 
Rex v. Holland, 4 T R  691, 100 Eng. Reprint 1248; Wharton's Criminal 
Evidence, 12th ed., vol. 2, sec. 671. 

I n  United States v. Krulewitch, 145 F .  2d 76, 156 A.L.R. 337, Judge 
Learned Hand delivering the opinion said: 

"It is one thing to say that an accused shall in advance of trial 
have inspection of statements of witnesses taken by the prosecution 
in preparation of its case; it is anot!ler to deny him the benefit of so 
much of such statements as is s11on.n to be inconsistent with the wit- 
nesses' testimony on the stand, and ~vould impeach them." 

I n  Gold7nnn v. United States, 316 U.S. 129, 86 L. Ed. 1322, the Court 
held: 

"A defendant in a criminal case in a Federal court has no abso- 
lute right, either at the preliminary hearing or a t  the trial, to inspect 
notes and memoranda made by Federal agents during their investi- 
gation of the case and afterwards used by them to refresh their rec- 
ollections prior to testifying in the oase, where such notes and mem- 
oranda, constituting a part of the government's files, are not thein- 
selves introduced in evidence." 

In  the majority opinion Mr. Justice Roberts wrote: "\There, as here, 
they are not only the witness' notes but are also part of the Government's 
files, a large discretion must be allowed the trial judge. K e  are unwilling 
to hold that the discretion n-as abused in this case." 
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I n  brief, defendants contend they have an unqualified right to an in- 
spection of all papers and documents, if any, in the files of the State 
Bureau of Investigation in these cases. There is a fundamental difference 
between criminal and civil proceedings. In 8. v. Tune, 13 N.J. 203, 98 A. 
2d 881, Vanderbilt, C. J., speaking for the Court said: 

"In criminal proceedings long experience has taught the courts 
that often discovery will lead not to honest fact-finding, but on the 
contrary to perjury and the suppression of evidence. Thus tlie crim- 
inal who is aware of tlie whole case against him will often procure 
perjured testimony in order to set up a false defense. [Citing au- 
thority.] Another result of full discovery would be that the criminal 
defendant who is informed of the names of all the State's witnesses 
may take steps to bribe or frighten them into giving perjured testi- 
mony or into absenting themselves so that they are unavailable to 
testify. Moreover, many witnesses, if they know that the defendant 
will have knowledge of their names prior to trial, will be reluctant 
to come forward with information during the investigation of the 
crime. [Citing authority.] All these dangers are more inherent in 
criminal proceedings where the defendant has much more a t  stake, 
often his own life, than in civil proceedings. The presence of perjury 
in criminal proceedings today is extensive despite the efforts of the 
courts to eradicate it and constitutes a very serious threat to the ad- 
ministration of criminal justice and thus to the welfare of the coun- 
try as a whole. [Citing authority. I To permit unqualified disclosure 
of all statements and information in the hands of the State would go 
far beyond what is required in civil cases; it would defeat the very 
ends of justice." 

"The burden of showing facts justifying inspection before trial is on 
the moving party." 23 C.J.S., Criminal Law, see. 953 (2) ,  c, p. 796. 

In our opinion, G.S. 114-15 gives to a defendant in a criminal action no 
unqualified right to have a court of competent jurisdiction to enter an 
order permitting hiin an inspection of "all records and evidence collect- 
ed and con~piled" by the State Bureau of Investigation in a criminal case 
pending against him, nor do we know of any statute of this State that 
gives such a right to a defendant in a clriminal case, and no such statute 
has been called to our attention. In  our opinion, and me so hold, defen- 
dants here have not shown facts wliicli would have warranted the trial 
court to enter an order in its discretion or as a matter of right allowing 
them to inspect tlie files of the State Bureau of Investigation in these 
criminal cases pending against them as prayed in their petition, and the 
denial of their petition does not violate any of their rights under Article 
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I, sections 11 and 17 of the North Carolina Constitution, and under the 
Fifth, Sixth, Seventh, and Fourteenth Amendments to tlle Unlted States 
Constltutlon. Consequently, their assignment of error to tlie denlal of 
their petition for inspection is overruled. 

Both defendants asslgn as error the denial of their motions for ~ u d g -  
,ment of nonsuit of indictment b139 counts one and tliree, of ind~c tn~en t  
8140 count one, of indictment dl41 count one, of mdictinent 8122 counts: 
one and three, of lndictinent bl43 counts one and tliree, of indictnlent 
8111 counts one and three, and of ind~ctnlent 8145 counts one, three, four, 
and six, made a t  tlie close of the State's evidence, defendants offered no 
evidence. Defendant Goldberg assigns as error tlhc denial of 111s motion 
for judgment of nonsuit of lndictilient 8149 counts one, three, four, and 
six, made a t  the close of tlie State's evidence. 

I n  all eight indictments Anrou '\TTagm:m, Joseph Eugene Greene, Jo- 
seph IIacken, Dave Louis Goldberg arid steve Le l io ine t~o~  are chiziged 
mtli  a conspiracy to bribe the basketball player or playeis named in 
each indictment as havmg been bribed. 

All tlie d l c t n l e n t s  and every count t!ierein are based on G S. 14-373, 
the relevant part of which on this appeal is as follo~1-s: "If any peison 
sllall biihe, or offer to bribe, any player In any athletic contest with in- 
tent to influence hls play. action, or conduct in any atllletic contest 
X W *  , such person sllall be guilty of a felony." 

The only conspirators charged in tlle lndictn~ents on trial were Dave 
Louis Goldberg and Steve Lekometros. The State's evidence in narra- 

..es were tiye form appears in 283 pages of the record. I t s  principal witne;: 
tllc alleged co-conspirators Joseph Eugcne Greenc and ,hen '\ITagman, 
whose testimony appe:irs in 139 pages of the reroid, and the alleged bnb- 
ed baelictbnll players Donald i\l. Gallagher, Stanley Sicwierowlil, and 
Anton F. P. Muelilhauer, who>e testimony appeals in 7'3 pages of the 
record. Donald 31. Gallagher, a student a t  North Caro l~n ,~  State College, 
played basketball on the varsity team fioin 1956 tliroug!i 1960. Stanley 
Nie~vieion-shi, a student a t  North Carolilia State College from 1957 un- 
tll 1951, played on the varsity bneketball team. Anton F. P. Muel~lbaucr, 
a student a t  Kortli Calolina State College, playec! on tlle v a w t y  hasket- 
ball team during the 1959-1960 season. 

The testimony of tlie State's witness Aaron U7agin:m shorn these 
facts: H e  has been in the business of bnblng basketball players ~ C P  

1957. R e  m d  Greenc were partners and lived in the same neighborhood 
in the Bionx, Kern Torl:. They bribed ~ n r i o u s  baslietbnll p!ayel*s 111 1937 
and 1938. I n  tlie surnnler of 1939 Joscph I-Inckcn sent then1 to the Cat- 
skill Rlountains to talk to some bas1ietb:lll playerc working there about 
fixing games, shaving points, and dumping games. Joseph Eugene Greene 
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testified that while there he met Donald M. Gallagher, a member of the 
varsity basketball team of N. C. State College who was working a t  a 
hotel, and talked to him about shaving points in basketball games for 
the coming season. In  October 1959 Greene, according to the testimony 
of Donald M. Gallagher, came to Gallagher's home in Raleigh and asked 
him if he had considered what they talked about earlier in the summer 
in the Catskill hIountains. Gallagher testified: "I told him I had con- 
sidered it and that it sounded like a pretty good deal. I was quite in need 
of money, needed money " * * . He [Greene] stated he could give $1,- 
000.00 a game to shave points in basketball games for the coming season, 
and I said that I had considered that and that it sounded like a pretty 
good deal and he said he would get in contact with me a t  a later date." 

This indictment in brief charges in the first count a conspiracy on the 
part of Aaron Wagman, Joseph Eugene Greene, Joseph Hacken, Dave 
Louis Goldberg and Steve Lekometros to bribe Donald M. Gallagher, a 
student a t  N. C. State College and a player on its varsity basketball 
team, with intent to influence his play, action and conduct in a basket- 
ball game to be played between N. C. State College and Wake Forest 
College in TT'inston-Salem, North Carolina, on 5 December 1959, so as 
to liniit the number of points with respect to which N. C. State College 
mould defeat Wake Forest College in said game, and the third count 
charges the payment to Gallagher of a bribe of $1,000 with such intent 
pursuant to the carrying out of the alleged conspiracy. 

In  support of this indictment the State has the evidence above stated 
and also evidence to this effect based upon the testimony of Wagman, 
Greene, and Gallagher: On 5 December. 1959 Wagman and Greene flew 
to Winston-Salem. They were met a t  the airport by Hacken and Leko- 
metros; Hacken introduced Lekomctros to them. A few hours earlier 
Greene had given Gallagher the point spread in respect to shaving points 
in the N. C. State College-TT'ake Fored College game, and had given 
him $300 and told him he would give him the rest of the money after 
the game in Columbia, South Carolina, between N. C. State and South 
Carolina to be played on 8 December 1959-this is the game which gave 
rise to indictment 8140. Greene testified, "I gave the money to Donald 
3lichael Gal lagh~r  for the purpose of shaving points for the JVake 
Forest-North Carolina State game." Later in Greene's testimony he 
said he gave the remaining $500 to Gallagher in Colun~bia, South Caro- 
lina, on 8 December 1959. Wagman testified in substance that Hacken or 
Lekometros gave Greene this $500 in Columbia to give to Gallagher. At 
the airport Wagman told Lekometros about Gallagher, gave him the 
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point spread, and said everytlilng was set. After tlie game Wagman, 
Greene, Hacken and Lelionletros TI-cnt to a steal; house for food. There 
they discussed thc game and Gallaglier, and Lekometros, according to 
tlie testimony of 15'agnian. sald: "Gal l~gher  In the second half really 
dld a terrific job and they Illied the way lie worked and lie s a d ,  'Tlils kld 
is going to be real good. \Ye n-ill make a lot of money nit11 thls guy t h s  
year'." Gallagher's tebtmony was to the salne effect as  Greene's as to 
his having been paid $1,000 on thi. game-ln two paynlerlts of $300 cach 
-one $300 payment In Raielgll and the otlier $300 m Colunibia. 

Tlie State offered evldence in respect to tlie conspiracy charged in all 
the indictnlents as  follows: The inornlng after the S. C. State College- 
TT7ake Forest College game in TT'in~ton-balenl on 3 December 1939, Leko- 
metros, IIaclien, TVagman, and Greene flew to  Vadlington, D .  C. Greene 
testified 111 sub-tance that  on t l m  tiip he talked n ~ t l i  Lelionletros about 
future games, and Lekol~letros g:ir.e \T7agninn and liimself some tele- 
phone numbers in St. Louls, Mls-ouri, to  call to get in touch with 1mn. 
TTag~nan testlficd In substance, e x e p t  when quoted, that  on 10 Decem- 
ber 1939 lic, In Columbia, South Carolma, tallied \n th  Lelio~netros in bt. 
Louis, l l lssowi,  over long distance telephone, that  Lekomctros " sa~d  liis 
p a ~ t n e r  vanted  Greene and me to come out to St. Louis, tliat he wanted 
to meet us, and that  lie on ed uz sane money fo1 that  game" (apparently 
the Georgia Tech-South Carolina game) ,  and that  he T T ' O I I I ~  picli US up 
a t  the airport. On the following d ~ y  Kagman  and Greene flew to St. 
Louic, and Lekometros met them a t  tlii. a~ rpo i  t and drove them l o  the 
Bclair Motel and carried them to a room. Lehornetro> made a teleplione 
call, and in ten or fifteen mnutes  a man came in, and Lekoilietros said, 
"This is Dave Goldberg." TI-agman testified: "As to \I-llat transpired in 
tha t  room that  afternoon, 11-ell Steve Ieft riglit then and said he had to 
go some place and that  just left Greene, niyself and Dave Goldberg and 
first of all we had to pick up sonic nioney that  was due u, from tlie South 
CaroIina game. $4.250.00 was due us from that  game." 

Wagman then told Goldberg of many players in many colleges and 
universities that  he had arranged with to dump ga~ncs  or shave points 
and the money each TVRS to receive for such acts, nnd then testified: "We 
told Goldberg that  vie had Korth Carolirla State, and told him about Don 
Gallagher, told him that  Don Gallagher was to get a thousand dollars for 
encli game that n.as fixed and tha t  Glcenc and myself vere  to get 
tliousand dollars apiece for each gamc: told him about Tom Scott, an 
intelmediary, that  he was supposed to get $230.00 for each game tliat 
Don Gallagher would dump. " " * -And Dave Goldljerg agreed to pap 
all expenses; and said that  we had been p a y n g  a lot of money to inter- 
mediaries and gave us practically a lecture on trylng to cut down the 
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money paid to intermediaries. And that was actually the whole conver- 
sation that took place a t  the Belair Motel. * * ' After we finished the 
discussion, I remember that Dave Goldberg was making a lot of calls 
over the telephone, long-distance calls, and he was getting a lot of calls, 
but I don't know who he was talking to, of course. He was talking mostly 
points on different games and he was asking what the price on certain 
games was." 

Phillip King, a member of the F B I  and a ~ ~ i t n e s s  for the State, after 
stating that in November or December 1961 he had a conversation with 
Dave Louis Goldberg about some indictments against Goldberg in North 
Carolina, testified: "With respect to whether or not he [Goldberg] had 
given any money to Wagman or Greene, my recollection is that he said 
that he gave the money to one or the other, Wagman or Greene. The 
money he gave to these individuals, they in turn gave to basket- 
ball player or players. He  did say that he was in North Carolina a t  that 
time." 

The first count in this indictment is similar to the first count in indict- 
ment 8139, except that the game was between N. C. State College and 
Duke University, and the date 9 February 1960. This indictment alleges 
the game was played in Raleigh. The third count charges the bribery 
of Donald 11. Gallagher, a player on the varsity basketball team of N. 
C. State College in this game. In support of counts one and three in this 
indictment, the State has all the evidence of conypiracy above stated and 
this additional evidence. 

Lekometros, Goldberg, Greene and Wagman met in Raleigh on 8 Feb- 
ruary 1960 for the N. C. State College-Duke University game to be play- 
ed there 9 February 1960. 

Greene testified: 

"The next day Steve Lekometros, Dave Goldberg, Aaron Wag- 
man and myself and the other party went outside [the hotel] when 
we ate and conversed about the North Carolina State game to be 
played in Raleigh that night. Dave Goldberg said that he wasn't 
going to get Don to bet the game until later on in the afternoon, 
real late; and early in the afternoon when the bets first started com- 
ing in and the game seems to start to move a point or a point and a 
half, and it was still very early in the daytime then, and there was 
a discussion about whether we should go ahead with that game. So 
I said, (If you don't want to go ahead with it,' I said, ' le t ' s  forget 
about the whole thing. I 'd  just as soon have it that way anyway, I 
guess,' because I had given the game to another party that day. 
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"As to whom I had given it to, I had called Joe Hacken in Kern 
York. I had gotten the point spread from Goldberg that  dny. We 
got the point spread as soon as i t  came out. North Carolina was a 
slight fayorite but I don't recall just what the point spread was. 

"Kagnian and Goldberg and Lekon~etros and myself had a dis- 
cussion about Don Gallagher tha t  day before the ganie. We dis- 
cussed as to  wliether or not we were going to go for the game, dis- 
cussed as to whether or not I should go to see Gallaglier and give 
him some money for the game. Xc a result I did go to see Don 
Gallagher. I went to see hiin sonien-here over near the bus station 
liere in Releigh, son ie~here  in tha t  locality. I gave liini a t  least one 
thousand clol!ars, maybe tvelve hundred fifty for that ganie. My 
reason for giving him that  money v a s  for the Duke-North Carolina 
State game that night. The purpose of g i ~ i n g  him tlie money was 
for shaving points in the game that  niglit. After I saw Gallaglier I 
returned to see Wngman, Goldberg axid Lelionietros. TT'hen I left to 
go to see Gallagher they were in the hotel, and I received tlie money 
from Dave Goldberg and I w n t  over to give the money to Don 
Gallagher * * *. 

"After I got back, after I left GaIlagher, I talked to Goldberg, 
Lekoinetros and Wagman about giving Gallagher tlie money and 
told them I gave Gallaglier the money and tliat I gave hi111 the 
point spread on the game." 

Wagman testified : 

L L A f t ~ r  my  conversation wit11 Sher~~oor l ,  I went back to tlie Staf- 
ford Hotel and met Steve, Dave and Sammy. I told them that  
S h e r ~ o o d  didn't want to sliave points, that  he thought he couldn't 
lose by 7 points. Goldberg or 1,ekometros said 'Olieh, we'll go on 
from licrc, IT-e'll go to Raleigh for the Duke-North Carolina State 
game.' There was a Duke-North Carolina State ganie played in Ra- 
leigh on the 9th day of February, 1960. ' " * 

"They met ine a t  the hotel in At!anta and from there n-e drove to 
the airport in Atlanta, Georgia and flev to Raleigh, North Carolina, 
and on tlie m y  Goldberg and Lekoinetros :ind I discussed the Xortli 
Carolina Rate-Duke game to be played in Raleigh on the 9th day of 
February, 1960. Dave said tliat he waw't  doing too ~vell, that  he had 
lost some money, and he, in fact, said he was doing re ry  badly, and 
said lie wanted to make sure that  this next game won, said he would 
come to the game in person and said he wanted to inake sure that  
everything goes well because lie was losing a lot of money. When we 
got to Raleigh n-e met Joe Greene a t  the Sir Walter Hotel. I was 
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with Sammy, Dave and Steve. We arrived a t  the Sir Walter Hotel 
late in the evening, around midnight or close to midnight. This was 
before tlie Duke game. Dave, Steve and Sammy registered a t  the 
Sir Walter Hotel, but I didn't register. I do not know the name that 
Dave Louis Goldberg used to sign tlie register there. I had a discus- 
sion with Joe Greene, Dave Goldberg and Steve Lekoinetros with 
respect to that game, which actually took place, I think, in the 
lobby of the Hotel, the Sir Walter. Greene said that he needed 
some money to give Gallaglier before the game, and either Steve or 
Dave gave Greene a thousand dollars to give Gallagher on the day 
of the ganie, the 9th day of February. Greene left us and said that 
he was going to meet Gallagher and give him the money. Greene 
later returned and said he gave Gallagher the money and said that 
Gallaglier was going to call hi113 a t  the room a t  the Andrew Johnson 
Hotel, so that Greene could give hiin the price of the game a t  some 
time around 5:00 o'clock in the evening. Goldberg went to eat, all 
of us went to a cafeteria about a block from the Sir MTalter Hotel to 
eat. Goldberg got the point spread by maliing a phone call right out- 
side of the Court House, but I don't know where he called to. He 
made the call a t  approximately 4:30 or 5:00 o'clock in the after- 
noon. He stated that the game mas very hot and a lot of people were 
betting against North Carolina State and he thought someone else 
gave this game out, but he said that it wasn't that hot that we 
couldn't work the game." 

Gallagher testified : 

"Approximately the next time I saw Joseph Greene was just prior 
to our ball game again with Duke which was to be played in Ra- 
leigh, Xorth Carolina. That  was the game between North Carolina 
State and Duke University which was played February 9, 1960, in 
Raleigh, North Carolina. 

"Q. Did you see Joseph Eugene Greene prior to that game so as 
to talk with him? 

"A. Yes, Sir, I did. He  explained that the point spread was 
once again either twelve or thirteen points and I have forgotten 
which. 

",4nd the favorite team once again v a s  Duke. For me to partic- 
ipate my particular job that tlie game was to be purposely lost, to 
lose the ball game, to make sure to insure that Duke won the game 
by a t  least twelve or thirteen points. He gave me $1,000.00 prior 
to that game." 
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This indictment in count one charges a conspiracy to bribe Gallagher 
in tlie North Carolina State College-University of Dayton basketball 
game played in Raleigh on 28 December 1959, and in count three charges 
bribery of Gallagher. In  support of this indictment the State has the evl- 
dence of conspiracy above stated and this additional evidence: Greene 
testified in substance he called Goldberg in St. Louis over long distance 
telephone from Raleigh, and Goldberg gave him the point spread for this 
game, that Dayton had to win the ganie by four points; there were no 
money arrangements made over the telephone, that was not necessary. 
Wagman testified he paid Gallagher $1.000 on this game. Gallagher's 
testimony is to the effect that Greene told him the point spread in this 
game was three and one-half points and instructed him how he was to 
play in this game with respect to shooting and missing and laying off on 
defense. Then Gallagher testified: "He said that if I participated in this 
he would give me $1,000.00, and he did this." 

This indictment in count one charges a conspiracy to bribe Gallagher 
in the N. C. State College-Duke University basketball game played in 
Durham on 9 January 1960, and in count threc charges the bribery of 
Gallagher. In support of this indictmel~t the State has tlle evidence of 
conspiracy above stated and this additional evidence: Grecne testified to 
the effect that he gave Gallaglier $1,000 to shave points in this game. 
Gallagher testified in effect that he rcccived $1,000 from Grcene for his 
acts in tliis game. 

This indictment in count one charges a conspiracy to bribe Gallagher 
in the N. C. State College-University of Maryland basketball game 
played in Raleigh on 33 February 1960, and in count three charges tlie 
bribery of Gallagher in this game, and in count four charges a conspiracy 
to bribe Stsnley Nicmiero~vsla, a player on t!le X. C. State College var- 
sity basketball team in tliis game, and in the cisth count cliargcs the 
bribery of Nien-icrov-ski. Thiq game n7as played in Raleigh on 13 Febru- 
ary 1960, four days after the S. C. State College-Duke University game 
was played in Raleigh (Indictment 8144), the evidence in which is set 
forth above. Greene and STTagnmn met in 3liami prlor to 9 February 
1960. Greene in respect to this meeting testified: "We m-ere making ar- 
rangements for the Torth Carolina State-Aiaryland game, the South 
Carolina ganie at College Park, Maryland, between North Carolina 
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State and-between South Carolina and Maryland. I talked to Goldberg 
about that game." Gallagher testified in substance that the day before 
tliis State-Duke game Greene arranged a meeting with Niewierowski and 
himself in Raleigh and told them liow to work in this game, how to miss 
shots, how to slough off on defense, and the point spread, and gave him 
$1,000 for tliis game. Nie~ieron-ski testified in substance lie agreed with 
Greene to shave points in this game, and Greene gave him $1,250. Some- 
time after the N. C. State-Neryland ganx, Greene talked over long dis- 
tance telephone with Goldberg. He testified: "I asked liim for tlie money 
for the Narylnnd-North Carolina State game and I asked him for 
money for the other game, the lZ1ississippi State game " * " . I asked 
him to send us four thousand dollars. * " * I can't remember exactly 
what Goldberg did say." I t  is true that Greene testified: "After the Duke 
Game in Raleigh and before the Maryland game I had a conversation 
with the defendant Goldbcrg with respect to backing games. " * * 
Dave said he I\-ouldn't want to back any more games, any more games 
that we had in the future, said that lie ~ o u l d  give us a thousand dollars 
apiece for tlie games if we would obtain another backer." There is no 
unequivocal statelncnt in the evidence by Goldberg that lie was with- 
drawing from the conspiracy. Contradictions in the State's evidence are 
a matter for the twelve. S. v. Sinzpson, 244 N.C. 325, 93 S.E. 2d 425. Con- 
sidering all the State's volun~inous and interlocking evidence in the light 
most favorable to it, as we are required to do on a motion for judgment 
of nonsuit, S. v. noop ,  255 N.C. 607, 122 RE. 2d 363, we think the State's 
evidence was sufficient to carry the case to the jury on indictment 8145. 

This indictment is in respect to the North Carolina State College-Duke 
University basketball game on 7 January 1961. The trial judge nonsuited 
the case set forth in this indictment as to Lekometros. The Attorney 
General candidly states in his brief that n-hile there is adequate evidence 
on the part of the State of the bribery of hIuehlbauer and Niewierowski, 
there is an insufficiency of evidence on the part of the State to connect 
Goldberg with the offenses charged in this indictment. After a close 
study of the State's evidence, we concur in the statement by the Attorney 
General in his brief. The trial court erred in overruling Goldberg's mo- 
tion for judgment of nonsuit in respect to indictment 8149. 

INDICTMENT 8140 

This indictment is based on the N. C. State College-University of 
South Carolina basketball game in Columbia, South Carolina, on 8 
December 1959. The trial court submitted count one in this indictment, 
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conspiracy to  bribe Gallagher, to the jury, but nonsuited the other counts 
in this indictment alleging the bribery of Gallagher pursuant to  the al- 
leged conspiracy. Gallagher testified in respect to tliis game: "I was not  
engaged in sloughing or shaving points or dumping tha t  game and I re- 
ceived no money for it." Greene testified to the effect he did not know 
who the bacliers were for tliis game. I n  our opinion, there is insufficient 
evidence on the part  of the State to support the first count in this indict- 
ment, and the trial court erred in overruling defendants' motion for 
judgment of nonsuit of this indictment. 

This indictment is based on the K. C. State College-University of 
Kansas baslietball game in RaIeigh on 12Dnecelnber 1930. The t r ~ a l  court 
submitted count one in this ind~ctinent, conspiracy to brlbe Gallagher, 
to  tile jury, but nonsuited the other countq in this ~nchctnicnt alleging the 
bribery of Gallngher pursuant to tlie nliepcd conspiracy. I n  rcspect to 
this game, Gleene testified in substancf. a. fo l lo~. :  On tlie visit of K a g -  
nian and l i in~wlf to St. Louis on 10 Deccmhc~ 1939, lie told Lekonletros 
and Goldberg tlint \Tagman and llnnself new gorn: clonn to Rale~$i to 
attempt to ohtam Don Gallagher for tile Umvcr-lty of I<nnvtq-S. C. 
State College ganic to be pIaycd in Kalcigl~ on 12 Dcccrnber 193 -At 
that  tiiiie Grecile dimmed with Goldbrrg ant1 Lekomct io~ tlmt Gallagher 
was ~ ~ p p o - e d  to ~ e c e i r e  $1.100 and II7:~~_rnLrn nnri !liiiidf werc iuppoqed 
to gct $1,00ri npicce ininus ~v:in+erer it co-t tllciii. C,oldl.~eig w d  he n.as 
going to clr, illeiil $1,000 apiece for tile o x n e  The money for Gdlaglier 
n-as gir-cn to tlicli~ by Goldberg. From St. Lo~tis  TITnqman nnd he f l m  to 
Ra!eigh. On  ti,^ nftelnocn of tlie gnlnc. in linlei:h, I:e tnlkrd \ n t h  Gold- 
berg o w r  long tllstnnce tilq)lionc, anti Goldberg garc  hiin tlic point 
~ p r e a d ,  tlint tlie T'u~rersi ty of Kwn-ai: ivaq to n.:n by nt least two poLnts 
or on? I n  X n l 4 d i  he tried nithout -ucre= lo  c o n t ~ c t  Gallagher by tcle- 
plione. Ilc. :.oi~ld not contact Gnllaghcr, and he not~ficd Goldl)e~q by long 
distance te!el~ '~mc that  he could not colltnct Gallndler. :mi Goldberg told 
hiin to bee;) t l y n g  *XEtcr that he cnlIL~cl Gall:::!ier qonie six or eight 
tiwcs x~,thoni qilccc--. H e  tl i d  to find h ~ m  !vlt could riot locate ! i~m FIc 
the71 told Goldbeig ovcr long ciiatanw telc:)lionc tiiat lie lind not been 
abli. to  locate Crnllagl-ii~ and told Goldherg that  iic would continue to  
t i y  to contnc: Illm so nc to %ire 1i1m the neccswv  point spread. H e  call- 
ed Goldherg again and told him that lie had not contacted Gallagher, 
and GoIdhelg told him he 11-ould ha re  to  get in touch ~v i th  Gallagher no 
matter n h a t  happened. He told Goldberg that  lie vould (lo ererything he 
could to get in touch with him, and Goldher? 4 t i  they had already bet 
money on the game. The eridence showr-. that  Greene did not contact 
Gallagher and consequently paid Gallagher no money. 



202 IN THE SUPREME COURT. [261 

A criminal conspiracy is the unlawful concurrence of two or more 
persons in a wicked scheme-the combination or agreement to do an 
unlawful thing or to do a lawful thing in an unlawful way or by unlaw- 
ful means. The conspiracy is the crime and not its execution. S, v. White- 
side, 204 X.C. 710,169 S.E. ' i l l ;  S. v. Lea, 203 K.C. 13, 164 S.E. 737. No 
overt act is necessary to complete the crime of conspiracy. S, v. Daven- 
port, 227 N.C. 475, 42 S.E. 2d 686. "As soon as the union of wills for the 
unlawful purpose is perfected, the offense of coilspiracy is completed." S. 
v. Knotts, 168 K.C. 173, 83 S.E. 972. 

"No formal agreement between the parties to do the act charged 
is necessary; it is sufficient that the ininds of the partics meet un- 
derstandingly so as to bring about an intelligent and deliberate 
agreement to do the acts and to commit the offense charged, al- 
though such agreement is not manifested by any formal words, or 
by a written instrument. If two persons pursue by their acts the 
same object often by the same means, one performing one part of 
tlle act and the other another part of the act, so as to complete it 
with a view to the attaining of the object which they are pursuing, 
this mill be sufficient to constitute n conspiracy. I t  is not essential 
that each conspirator have knowledge of the details of tlle conspir- 
acy or of the exact part to be performed by the other conspirators in 
execution thereof; nor is it necessary that the details be con~pletely 
worked out in adrance to bring a given act within the scope of the 
general plan." 15 C.J.S., Conspiracy, p. 998. 

In  S. v. Gibson, 233 N.C. 691, 65 S.E. 2d 508, the Court said: 

"The acts and declarations of each conspirator, done or uttered 
in furtherance of the common, illegal design, are admissible in evi- 
dence against all. [Citing authority.] 'Everyone who enters into a 
common purpose or design is equally deemed in law a party to ev- 
ery act which had before been done by the others, and a party to 
every act which may after~vards be done by any one of the others, 
in furtherance of such common design.' S, v. Jackson, 82 X.C. 565; 
S. v. Smith, 221 N.C. 400, 20 S.E. 2d 360; S. v. S~~nzmerliiz-'Hole- 
in-the-zcall' Case,-232 K.C. 333, 00 S.E. 2d 322; S. 21. Anderson, 
208 N.C. 771, loc. cit. 786, 182 S.E. 643; 5'. 2). Herndon, 211 K.C. 123, 
189 S.E. 173." 

I t  was permissible to try Lekometros and Goldberg alone on the in- 
dictments here. S. v. Davenport, supra. 

A co-conspirator is an accomplice, and is always a competent witness; 
assuming of course he is compos mentis. 15 C.J.S., Conspiracy, p. 1145. 



N.C.] FALL TERM, 1963. 203 

Our courts have jurisdiction of a prosecution for criminal conspiracy, 
if any one of the conspirators commits mthin the State an overt act m 
furtherance of the common design, even though the unlawful conspiracy 
was entered into outside of the State. The rationale of this principle of 
law is that the conspiracy is held to be continued and renewed as to all 
its members wherever and whenever any member of the conspiracy acts 
in furtherance of tlie common des~gn. S. v. Hzcks, 233 S . C .  511, 64 S.E. 
2d 871 ; S. v. TVarren, 227 N.C. 380, 42 S.E. 2d 350; S. v. Lea,  supra; 22 
C.J.S., Criminal Law, sec. 136, i, p. 361; 11 Am. Jur., Conspiracy, sec. 23. 

The evidence for the State comes from the inside of the conspiracy, 
and is quite revealing of the corruption of college basketball players by 
big-tune gamblers and of their argot and of their modus operandi in bet- 
ting large sums of inorlry on rigged games. The acts and words of tlie 
alleged conspirators in the indictillents here done and s a ~ d  in furtherance 
of the common design of the alleged conspiracy and while i t  was in op- 
eration are so interwoven in the 159 pages of testimony given by the co- 
conspirators \Tagman and Greene that all of them cannot be ~ummnnzed 
or quoted w~tliout extending this opinion to a burdensome and mtoler- 
able length. We have attempted to state the most crucial parts of their 
testimony. The State's ev~dence would pennit a jury to make these find- 
ings: \Tagman and Grcene n-ere partners and engaged in bribing basket- 
ball players. In  the summer of 1939 Hacken sent tliein to tlle Catskill 
AIoutitains to talk to bnslwtball playcrs rvorking there ahout fixing 
games, shaving points, and dumping games. There Greene met and talk- 
ed to Ga1lag;her about shaving points in basketball games for tlle com- 
ing season. In October 1959 Greene came to Gallaghcr's honle in Raleigh 
and ~tatecl lie could give hiin $1,000 to shave pomts in bitskethsll games 
for the coming season, and he would contact lnm later. On L, December 
1939 n ' a p n n  and Greene flev; to T\7~nston-Saleni for tlie N. C. State 
College-Wake Yolest College basketball game there that night (Indict- 
ment $139). They n-eie met at  the airport by I-Iacken and 1,eltometros. 
Haclicn nltrocll!ced Lekometros to tlmn. Greene gave Gallagher $1,000 
to siiave points in that game. Hacken or Leliometros gave Greene $500 
of tlic $1,000 pnid to Gallagller. -After the game Lekometros said in the 
praqenw of Haclicn. Kagniaii, and Grecne: '.Gallagher in tlie second half 
really dld a temfic job and they likcd the nay  lie norlied * * " . 'This 
kid 1s going to be real good. W e  will nizlie a lot of money with this guy 
this year'." On 10 Decendm 1959 Leliometros in St. Louis talked wit11 
Waginan in Colcinbia, over long &tame telephone, and said his part- 
ner wanted Greene and himself to come out to St. Louic, he wanted to 
meet them. Wagman and Greene went, and Leltomctros introduced Dave 
Louis Goldberg to tlicin as his partner. The conversation they had in St. 
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Louis is set forth above. That  Wagman, Greene, Hacken, Lekometros 
and Goldberg had entered into a criminal conspiracy to bribe basketball 
players as early as the summer of 1939, when Waginan and Greene were 
sent to the Catsltill hIountains by Hacken to talk to basketball players 
about rigging basketball ganies, and in particular to bribe Gallaglier, 
a player on the varsity team of N. C. State College, with intent to in- 
fluence his play, action and conduct in basketball ganies, and that this 
criminal conspiracy continued and was operative by overt acts in North 
Carolina during the games alleged in indictments 6139, 8141, 8142, 8143, 
8144, and 8143, and actual payment of bribes in furtherance of the coin- 
nion design of the criminal conspiracy to Gallagher as alleged in the 
third counts of indictments 8139, 8142, 8143, 8144, and 8143, and to 
Niewierowki in indictment 8143 count six. The trial court correctly over- 
ruled appellants' rnotions for judgment of nonsuit of indictment 8139 
counts one and three, of indictment 8141 count one, of indictment 8142 
counts one and three, of indictment 8143 counts one and three, of indict- 
ment 8144 counts one and three, and of indictment 8143 counts one, 
three, four, and six. 

Appellants' assignments of error in respect to the adniission over their 
objections and esccptions of %lleged incompetent and prejudicial evi- 
dence, and of questions asked by the trial judge, are set forth in the rec- 
ord in assignnlents of error beginning with No. 13 and ending with No. 
89, and appear in the record on pages 471 through 342. It is manifest 
that all these assignments of error cannot be discussed seriatim without 
extending this opinion dozens of pages. We shall discuss only the parts 
of the alleged incompetent and prejudicial evidence set forth with argu- 
ment in appellants' brief in discussing their assignments of error. 

Appellants contend that i t  was prejudicial error to permit Gallaglier 
to testify that in October 1959 Greene c m e  to his house in Raleigh and 
said, "he could give $1,000 a game to shave points in bnsketball games 
for the coming season, and I said that I had considered t i ~ n t  and i t  
sounded like a pretty good deal and he said that he would gct in con- 
tact rvith me a t  n later date," and further prejudicial error to permit 
Gallagllcr to teqtify that after the Y. C. State College-Wake Forest Col- 
lege gnmc in Winston-Salcm on 3 Deccwber 1939 (Indictinent 8139) 
Grcene told him "things ~ ~ o r k c d  out just fine in the ball game." Just be- 
fore the last statenlent, Gallngher testified, "according to Joe Greelle ev- 
erything did go  ell and he did n-in on this particular ball ggme." This 
evidence m s  competcnt m d  admissible against all the conspirators for 
the siniple reason that they were the acts and declarations of a co-con- 
spirator done and uttered ill furtherance of the common, illegal design of 
the conspiracy between Lekometros, Goldberg, Greene, Wagman, and 
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Hacken, and during the pendency of the conspiracy, which the State's 
evidence by independent proof shows was entered into before Greene saw 
Gallagher in Raleigh in October 1959, and shows that  the conspiracy ac- 
complished its illegal purpose of rigging the game and making money 
for the conspirators. 

Appellants further contend that  Greene testified that  after the State- 
Duke game in Raleigh on 9 February 1960 (Indictment 8144)) and be- 
fore the State-Maryland game in Raleigh on 13 February 19GO (Indict- 
ment 81451, "I had a conversation with the defendant Goldberg with re- 
spect to backing games " " ", and Dave said he vouldn't want to back 
any more games, any more games that  we had in the future " * *, if 
we would go and get another backer, that  lie, Dave Goldberg, would give 
us a thousand dollars, would give to Aaron Wagman and myself that  
amount if we would succeed in getting ourselves another backer to back 
any games in the future," that this s11or~~  Goldberg had withdrawn from 
the conspiracy, and consequently the testimony of Gallngher and N e w -  
ierowski as to the acts and conversations of Greene with them about the 
State-Maryland game and the testimony of Greene and Wagman about 
this game (Indictment 8145) were not competent against them and were 
highly prejudicial. Goldberg's vords, as testified to by Greene, are not 
an  unequivocal statement that  he was withdrawing from the conspiracy 
a t  that time. There is nothing in the evidence to the effect that  Leko- 
metros was withdrawing a t  that  time from the conspiracy. Lekometros 
had introduced Goldberg to Greene and Wagman as his partner, as set 
forth before in this opinion where evidence is summarized under indict- 
ment 8139. There is other evidence in the record that  would permit a 
jury's finding that  Goldberg had not wi thdram from the conspiracy a t  
that time, but was still an a c h e  participant in it,  and the jury accepted 
that  version of the e~ idence  and convicted appellants on indictment 
8145, counts one. three, four, and six. Appellants in their brief do not 
contend Lelto~netros had withdrawn from the conspiracy before the State- 
JIaryland game (Indictment 8143). Contradictions and inconsistencies in 
the State's evidence are a matter for the jury. Con=cquently, in our 
opinion, this evidence mas competent and aclmissihle against appellants, 
because the evidence in the record would permit a jury to find that they 
were the acts and declarations of a co-conspirator done and uttered in 
furtherance of the common, illegal d~s ign  of the conopiracy between 
Lekometros, Goldberg, Greene, Wagman, and Hacken, and during the 
pendency of the conspiracy, which the State's evidence by independent 
proof shon-s was entered into by all the conspirators charged in the in- 
dictment before the State-Maryland game (Indictment 8145). 

Appellants further assign as errors testimony admitted over their ob- 
jections and exceptions as to the bribery of a number of basketball play- 
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ers in other states by Greene and Wagman and their rigging of basket- 
ball games in other states. All the indictments are based on G.S. 14-373. 
An essential element of the offense is bribery or offer to bribe with intent 
to influence the play, action or conduct of a player in any athletic con- 
test. It is necessary for the State to prove this specific intent. Conse- 
quently, tlie evidence of these other briberies is relevant to the purpose 
and is competent as proof of such intent in the instant cases. Stansbury, 
N. C. Evidence, sec. 92, Intent. 

Appellants also assign as error that the judge over their objections and 
exceptions admitted in evidence the testimony of A. W. Otwell, an em- 
ployee of the telephone company, to the effect that certain records were 
the official records of the telephone company, and admitted these records 
in evidence showing numbers of long distance telephone calls to St. Louis 
and various cities; and further admitted in evidence over their objections 
and exceptions the testimony of E. N. Case, basketball coach at  N. C. 
State College, as to the play in basketball games of Gallagher, Y' I iew- 
ierowski, and Muelilbauer and their reputation; and admitted in evi- 
dence over their objections and exceptions the testimony of Michael 
Siegal and Lou Barshalr to the effect that they bribed certain players and 
rigged certain basketball games, which the State did not connect with 
any of the indictments here or with any of the alleged conspirators here. 
At the very beginning of the charge to the jury the court instructed the 
jury that he was striking out the evidence in its entirety of Otwell, Case, 
Siegal, and Barshak, and the records identified by Otwell and introduced 
in evidence, and that the jury should not consider this evidence in pass- 
ing on the guilt or innocence of the defendants on trial. Appellants con- 
tend this evidence was incompetent and prejudicial, that its harmful iin- 
pression on the minds of the jury could not be erased by the court's in- 
struction withdrawing it from their consideration in passing on their guilt 
or innocence, and that this entitles them to a new trial. They excepted 
to the judge's withdrawing this evidence from the jury and assign it as 
error. 

Appellants rely on S. v. Broom, 222 K.C. 324, 22 S.E. 2d 926. The facts 
are clearly distinguishable. Broom was charged with murder in two 
cases. He was convicted by a jury and appealed. During the cross-ex- 
amination of Broom, the prosecuting officer for the State asked him if he 
had not been engaged in committing abortions on women and obtaining 
money for such unlawful acts. This Broom denied. The prosecuting offi- 
cer for the State showed him certain instruments and asked him if these 
were not instruments for producing abortions. This the defendant denied. 
Broom admitted ownership or possession of some of these instruments, 
but denied that others were his. The instruments were admitted in evi- 
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dence in behalf of the State over defendant's objections. The court after- 
wards withdrew the instruments from evidence. This Court held that  tlie 
impression made upon the jury's mmds by these exhibits, improperly m- 
troduced and tendmg to degrade and discredit defendant, could not be 
removed, and awarded a new trial. 

Appellants rely on Gattis v. Ktlgo, 131 S .C .  199, 42 S.E. 584. I t  is 
distinguieliable. This was an  action for lhe l  and slander. I n  this case a 
mass of inconlpetent evidence was introduced. The opinion states: "Sonie 
of the ablest lawyers in the State had appearances on either side, and 
the plaintiff's counsel were allon-ed in the argument to use a nlass of 
evidence against the defendants totally inconlpetent, and calculated to 
arouse passion and prejudice against the defendants, and to obwire the 
real question a t  issue." After the argument of counsel on both sides, the 

a ver- court withdrew this incompetent evidence frorn tlie jury. Tlicre nx;. 
dict and judgment for plaintiff. This Court ordered a new trial. 

This Court said in I n  re Will of Yelverton, 1% N.C. 746, 133 S.E. 319: 

( ' I t  is undoubtedly approved by our deciiions that  the trial court 
may correct a slip in the admission of isolated or single point> of evi- 
dence by ~ i t l i d r a ~ ~ i n g  such evidence a t  any time before verdict and 
instructing tile jury not to consider it. [Citing autliority.] Rut  this 
may not be done, mlthout ordering a mistrial, where the inadvert- 
ence is protracted and injury would result to the appellant by such 
action. [Citing authority.] T h e n  we can sec that  the appellant has 
been rcally injured by such action, n-e will always order n ncn- trial' 
-Brown, J., in Parrott v. R. R., supra 1140 S.C .  546, 53 S.E. 4321 
[Citing authority.]. 

"On this phase of the case, therefore, the principal question pre- 
sented resolves itself into an  interpretation of the record." 

The ev~dence in this consolidated caqe is set forth in the record on 
pages 94 through 376. The te4iniony of Gallagher. Scott, Grcene, and 
Wagman is set forth on pages 94 through 309. The testimony of Otn-ell is 
set forth on pages 310 through 313, of Case on pages 341 through 343, of 
Barshak on pages 350 through 332,  and of Sicgal on pages 362 through 
365. This evidence m s  introduced during the last d n y  of tlie trial. 

While the records idcntificd by O t w l l  show a nunlber of telephone 
calls from Raleigh to St. Louis and other clties during the basketball 
games referred to in tlie indictments, they do not show that any of them 
were made by appellants. Nor did the State connect them with any in- 
dictments. It does not seem that  Case's testimony as to the play of tlie 
named bribed players was prejudicial in the light of testimony by Greene 
and R a g m a n  of the bribery of these players, and of the testimony of 
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Gallagher and Niewierowski and Muelilbauer to the effect that they ac- 
cepted bribes from Greene and their play was influenced thereby. The 
testimony of Siegal and Barshak was not connected with defendants in 
any way. It is hard to see how it was prejudicial to appellants. 

Was the admission of this evidence such a slip as could be cured by 
withdrawing it, or was it a fatal inadvertence? There is nothing in the 
record to show that the prosecuting officer for the State even referred to 
this evidence in his argument to the jury. While not altogether free from 
difficulty, a careful perusal of the entire record leaves us with the opinion 
that appellants have not been really injured by the introduction of this 
evidence and that the court's withdrawing it from the consideration of 
the jury should be sustained. Cauley v. Insurance Co., 220 N.C. 304, 17 
S.E. 2d 221. 

Appellants have numerous assignments of error in respect to the trial 
judge asking questions of the witnesses, contending that in doing so he 
expressed an opinion in violation of G.S. 1-180, and that he cross-exam- 
ined witnesses. All these assignments o f  error are overrulecl. A careful 
study of all tlie questions asked witnesses by the trial judge leaves us 
with the opinion that he did not by word or conduct suggest an opinion 
as to the credibility of any witness in asking questions, that he dld not 
ask any question reasonably calculated to impeach or disc~edit a wit- 
ness, that he did not cross-examine any witness, and that all the ques- 
tions he asked were competent in order to obtain a better understanding 
or clarification of d l a t  a witness said. Frequently in asking a question 
the judge said he did not understand what the witness had said. All these 
assignments of error are overruled. S. v. Perry, 231 N.C. 467, 57 S.E. 2d 
774. 

Appellants assign as error the following part of the charge: 
"Xom, Gentlemen of the Jury, it is not permissible for the Court 

to give you these bills of indictment or the exhibits so that the jury 
might have them during its deliberations. Inasmuch as there are 
eight bills of indictment with a number of counts in some of the 
cases or bills alleging separate offenses on different dates and a t  
different times it seems to me imperative that you have some way of 
making an outline of your orvn, a memorandum of your ova, and in 
the interest of justice in this case and in the furtherance of justice 
I 'm going to hand you these blank tablets or pads for your own 
use. I 'm not requiring any one of you to try to take any notes or 
make any memoranda whatsoever, but i t  has occurred to me that 
you might like a t  least to make a list of the bills of indictment and 
the number of counts in each bill as I go through then1 and read 
them thus presenting an opportunity for you to do so, and to that 
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end I'm going to hand you these blank tablets though, as I have 
said, i t  is not requlred of you that  you t a l e  a single solitary note. 
The jury must recall all the evidence and must m i g h ,  consider and 
compare i t  all. I a m  not giving you these tablets, this equipment, 
for the purpose of trying to have you take any notes whatsoever, 
any meniorandun~ on the instructions of the Court or on the evi- 
dence In the case, the evidence that  lias already been heard by you, 
but an1 doing it sinlply to give you an opportunity to make some 
memorandum of the bills of indictment themselves so that  a t  
least you will have a list of tlie charges which you must consider in 
this case. (Whereupon, the presiding Judge handed the blank tablets 
to tlle jurors) Now, those of you who will not have these pads may 
~vork  together in pairs of tm-0, if you nish, and map list these cases, 
these charges." 

I n  Cowles v. Hayes, 71 N.C. 230, the court allowed the jury to copy a 
memorandun1 of articles sold and the prices thereof, made out by plain- 
tiff's counsel. Tliis was objected to by defendants. The case states that  
this memoranduin was but the copy of tlle account proved and admitted 
in evidence. The Court In affirming smd: "It  was therefore nothing Inore 
than a note of tlie evidence taken down by a juror, TJ-liich w t s  not only 
proper, hut often commendable." 

Practically all judges and lawyers take notes during a long coi~ipli- 
cated trial, and ~t seenis that  any judge in a coinplicated trial like this 
would nialte a h t  of tlie indictments and tlle counts therein submitted to 
the juiy to ald liim in his charge. VTitl1 eight indict~i~ents contamng eight- 
een counts suGiiiltted to the jury, ~t s e e m  thnt to give them tablets to 
list these indictinents and counts was not iii~propcr and not prcjudicial to 
appellants. I n  our opinion, no prejudice was sustained by appel1:mts in 
the court's giving the tablets to the jurors pursuant to what he had just 
before said to them, and this assigninerit of error is overruled. See I n  re 
Approp~icition of Ensements for Hzghwuy P w .  (Court of Common Pleas 
of O! i~o ,  Ashtnbrtla County), l7G N.E. 2d 881; Cn~te t l  States v. Stand- 
ard O(1 Co., 316 F. 21 884. The facts in Corbin 21. Czty of Cleveland, 144 
Ohio bt. 32, 5G X.E. 2d 214, relied on by appellants, are clistinguishnble. 

The charge of the court to the jury is set forth in pages 378 through 
465. I n  respect to t!iis exhaustive charge appellants have brought for- 
ward and discussed in their brief only two assignments of error other 
than the a4giliilent of error to the court's giving tablets to the juiy ns 
set forth above. 

Appellants assign as error the charge to this effect: The general rule 
in a conspiracy case is there can be no conviction on the testimony of ac- 
complices alone no matter how many they be if their testimony is not 
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corroborated apart from the accomplices' testimony. And that immedi- 
ately thereafter the court instructed the jury: "You may convict on the 
unsupported testimony of an accomplice or co-conspirator, but that it is 
dangerous and unsafe to do so." The quoted part of the charge is correct 
in this State, S. v .  Smith, 237 N.C. 1, 74 S.E. 2d 291. The preceding part 
summarized is not the law in this State. This conflicting statement of the 
law was not prejudicial to appellants, for if the jury had accepted the 
summarized statement as correct they would have acquitted appellants. 
This assignment of error is overruled. 

The other assignment of error to the charge is a sentence taken out of 
context. When the charge is read in its entirety, no error is seen. This 
assignment of error is overruled. 

,411 assignments of error not brought forward and discussed in ap- 
pellants' brief are deemed abandoned by them. Rule 28, Rules of Prac- 
tice in the Supreme Court, 234 N.C. 783, 810. 

All appellants' assignments of error are overruled, except that their as- 
signments of error to the denial of their motions for judgment of nonsuit 
as to indictment 8140, count one, are sustained, and Goldberg's assign- 
ment of error to the denial of his motion for judgment of nonsuit as to 
indictment 8149, counts one, three, four, and six, is sustained. 

The result is as follows: In  the trial of indictment 8139 counts one and 
three, of indictment 8141 count one, of indictment 8142 counts one and 
three, of indictment 8143 counts one and three, of indictment 8144 counts 
one and three, and of indictment 8145 counts one, three, four, and six, we 
find No error. In the trial of indictment 8140 count one and of indict. 
ment 8149 counts one, three, four, and six, Reversed. 

LESTER BROTHERS, IKC., PLAISTIFF V. J. 1\1. THOMPSOS COJIPANT, 
DEFEKDAST. 

(Filed 31 Janu:wy 1964.) 

1. Contracts § 1 2 -  

The contract of the parties must be enforced as written, and where the 
language is free from ambiguity the court must declare its meaning as a 
nlntter of law. 

Where a contract calls for the delivery of wood trusses completely assem- 
bled a t  the job site for a specified sum, the term "completely assembled" has 
a definite meaning, and while the manufacturer may be free to assemble the 
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trusses a t  its plant or to assemble them for shipment a t  its plant and com- 
plete the assembly a t  the job site, the delivery to  the purchaser in such con- 
dition as to require appreciable labor to complete the assembly fails to meet 
the specifications of the contract. 

3. Customs a n d  Usages- 
When properly pleaded, a local custom or one peculiar to a particular trade 

or business may be shown in evidence for the purpose of clarifying ambig- 
uous words of the contract, but evidence of customs and usages is incompe- 
tent to vary or contradict the terms of a written agreement which is free 
from ambiguity. 

Where the categorical terms of the contract require the manufacturer to 
complete the assembly of the trusses either a t  its plant or, after shipment, 
on the job site, the admission of evidence of the manufacturer's contention 
that the trusses were assembled for shipment in the customary manner is 
incompetent and irrelevant, since it tends to vary the terms of the writing 
requiring comglete assembly and not merely assembly for shipment. 

5. Trial 5 4 2 -  

The verdict must be interpreted with reference to the pleadings, the evi- 
dence and the judge's charge. 

6. Trial § 33- 

Where the terms of the contract are unambiguous, whether facts establish- 
ed by uncontradicted evidence constitute a breach of such contract is a ques- 
tion of lnw, and the party asserting such breach is entitled to an explicit in- 
struction to this effect. 

Where the court charges the circumstances under which the jury should 
a n w e r  the issue "no" but fails to charge the circumstances, arising upon the 
evidence, under which the jury should answer the issue in the affirmative, 
the charge must be held for  rej judicial error, since it is the duty of the 
court to charge the jury on all substantial features of the case arising on the 
evidence. G.S. 1-180. 

8. Appeal and Error § 4 3 -  
The admission of incompetent eridence tending to establish the absence of 

a breach of the contract in one aspect cannot be held cured by an affirmative 
~erd ic t  upon the issue when the adverse party has introduced evidence tend- 
ing to establish a breach in two separate aspects, so that the issue might have 
been answered in the afirmatire on the other aspect, and the incompetent 
evidence, in connection d t h  the charge, might have affected the amount of 
damages awarded. 

9. Contracts 5 21- 
Evidence tending to show that the builder had its crew ready to handle 

trusses a t  the time of delivery by the manufacturer, that the trusses were 
too short, that the defect was not discovered until the crew had installed 



212 I N  THE SUPREME COURT. [261 

some of them, that the trusses installed had to be taken down, so that the 
crew lost time before it could be put back to work on some other job, ,is Jleld 
sufficient to be submitted to the jury on the issue of damages from the de- 
livery of trusses failing to meet the specifications, even though the defective 
trusses were later replaced. 

APPEAL by defendant from Willzams, J., January 1963 Regular Civil 
Session of WAKE. 

On or about February 11, 1938, plaintiff, a Virginia corporation with 
principal office in hlartinsville, Virginia, and defendant, a Sort11 Carolina 
corporation with principal office in Rakigh, Korth Carolina, entered into 
a written contract for the sale by plaintiff and the purchase by defen- 
dant of "2598 Typical wood trusses coinpletely assembled per plans and 
specifications F.0.B. job site for tlie sum of $32,000.00.'' The trusses were 
for use by defendant in roof construction work on the thirty-eight build- 
ings comprising FHA Project "KC 2-5, Walnut Terrace, Raleigh, North 
Carolina." 

Plaintiff, alleging full performance, instituted this action to recover 
$7,100.00, the unpaid portion of said contract price of $32,000.00. (Xote: 
Through inadvertence, plaintiff alleged the contract price was $32, 
OOS.00.) 

Ans~~ering,  defendant admitted that plaintiff, on dates betn-een Au- 
gust 5, 1938, and March 7, 1959, had dtllivered 2598 trusses to defendant 
at  the Walnut Terrace Housing Project site in Raleigh. It admitted the 
amount it had paid plaintiff was $21,903.00. It denied that it was indebt- 
ed to plaintiff in any amount. 

Defendant, for further answer and defense, alleged: The 2598 trusses, 
wlien delivered by plaintiff to defendant, "were not completely assenlbled 
as called for in the proposal submitted by plaintiff and accepted by de- 
fendant." It m s  necessary to unload the trusses from plaintiff's trucks 
and assemble them before they were ready for installation in the build- 
ings. Plaintiff's men at plaintiff's expense "conlpletely assembled 210 of 
the trusses on the job site." The remaining 2388 trusses had to be and 
were L'eompletely assembled" by defendant a t  a cost to it of 52.29 per 
trusr for a total of 53,468.52. In addition, "soine 300 of the trusses deliv- 
ered by plaintiff to defendant h:ld not been properly put together" in 
certain respects; and defendant, to corrcct the deficiencies, incurred costs 
and expcnscs in tlie amount of $479.03. Hence, defendant mas entitled to 
a credit of $3,947.5.5 "against the difference in the contract price and the 
amount paid thereon by defendant to plaintiff." 

Defendant, for a counterclainl, alleged "the progress of the ~vorl. r was 
delayed and the labor costs to the defendant were substantially increas- 
ed, all as a direct result of the failure of the plaintiff to deliver trusses 
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manufactured in conformity with the plans and specifications and the 
approved shop drawings and conlpletely assembled as  required by tlie 
plaintiff's contract with the defendant," and on account thereof defen- 
dant sustained dan~ages m the amount of $b,400.00. 

Defendant prayed (I  I that plaintiff recover nothing, ( 2 )  that  defen- 
dant recover from piamtiff the sum of $7,250.55 and (3) that plaintiff be 
tared Viith tlie co~tq  t S o t e :  Defendant arrives a t  the figure of $7,230 55 
by deducting $7,ii07.00 from $14,347.55, to wit, $5,94'i.S plus $8 400.00.) 

I n  it* rcply to defendant's further ansn-cr and defenw, plamt~ff ad- 
mitted "tliat ~t a,.-ieted the dcfendznt by dlowi.lng t l ~  defentfanl's agents 
and eniployees the best nletliod for installing the tm-ses furn~shed by tlie 
plaintiff fully assclnbled as required by tlie plans m d  specifications." I n  
its reply to defendant's counterclai~n, plulntifl :tcIn~itted "tliat before the 
trusses could be erected on the b u i l d q -  ~t JWS necessary that  a center 
bolt be placed therein." Plaint~ff c i i ~ ~ o i l  "tlils was not in coniplcte ac- 
cordance wt11 tlie plans and ~pecifi~at1011s and that the trusses xvere not 
fully assenlblcd In accordance with the correct interpretations of tha t  
term as tile sanlc is universally used in the bu~ldlng trades and an ac- 
cepted practice and as the said terin is urnvel-ally and legally defined." 
Plaint~ff admitted ~t bent n representatlw and a crew of its men to tlie 
job site ~ l i o ,  plamtiff alleged, "c1i~cooered that  the trusses had been niis- 
handled and improperly cared for by thc defendant after delivery on the 
job, and that  due to deterloration by tile cleiilcnts the defendant had per- 
mitted some of tlie trusses to become defective after clel~r-cry." Except a s  
stated, plaintiff denird all allegntions on ~ l l i c i i  tioiendant based its fur- 
ther defencc and countercla~in. 

Plaintiff prayed (1) that defendant rccorcr notliing on it.3 couriter- 
claim, and ( 2 )  that  plaintiff recover ($7,100 00 plus inlercht and costs) 
in accordance with tlic prayer in its co~ilplaint. 

Evidence n a s  offercd by phintiff and by defendant. 
At tlic cloce of defendant's e~ idcnre ,  the court granted plaintiff's 1110- 

tion for nonsuit of defendnnt'c allegcci co~~nterclaim. Defendant excepted. 
The court submitted and the jury ansnered tlie following issues: "1. 

Did the plaint~ff i-wench the contract of February 11, 1958. with the de- 
fendant? XSSTYER: Yes. 2 If so, jn n-hnr nmount, if any, was the de- 
fendant damaged by the plamtsff's breach of the contrnct of Feb1u::ry 11, 
1%S? XXSWER: SY$i.OO. 3. M7hat amount, if any, is the plaintiff en- 
titled to recover of tlie defendant on the contract of February 11, IS,%? 
ANSTT7ER: $6,233.00." 

The judgment, after quoting said issues and answers, recites that "the 
plaintiff has elected to remit the sum of three (3.00) dolIars froin the 
amount awarded by the jury to make the jury's award conforrn to the 
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evidence." The court then ordered, adjudged and decreed that  plaintiff 
have and recover of defendant the sum of $6,250.00 with interest thereon 
from March 7, 1959, and that  the costs of the action be taxed against de- 
fendant. Defendant excepted and appealed. 

Broaddus, Epperly & Broaddus and Bryant, Lipton, Bryant & Battle 
for plaintiff appellee. 

Manning, Fulton, Skinner & Hunter for defendant appellant. 

BOBBITT, J. Plaintiff's Exhibit No. 2, a blueprint of the "Trussed 
Rafter Detail," shows a conlpletely assembled truss. On said blueprint, 
under the  heading, T o t e s , "  the following appears: "2. Trussed Rafters: 
All lumber for rafters to be No. 1,  S4S, southern pine with grade mark 
on each piece. Timber connectors to be 2%'' diameter split rings & trip- 
L-grip framing anchors to be as manufactured by the Timber Engineer- 
ing Co. Bolts to be %'' machine bolts with 2" x 2" x l/s" plate or 2%" 
diameter steel washers each end. Timber connectors to be installed ac- 
cording to the manufacturers instructions. Trussed rafters to be closely 
fitted and accurately fabricated and erected as shown. Bolts thru connec- 
tors to be tight. Check & tighten if necessary at  time of erection. Provide 
additional bracing as required for erection." 

It seems that  trip-L-grip framing anchors JTere for use in the process 
of anchoring the trusses to wall plates w!ien installing the trusses in the 
roofs of the buildings. The lumber, split rings, bolts and washers are re- 
ferred to in the fo l lo~ ing  general descr;ption of a "split ring type 'W' 
truss" as depicted in the plans and o t h t ~  evidence. 

The lumber portion of a truss consisted of a bottom chord (base),  two 
top chords (rafters) and four braces. All chords were nlaclc of 2 x G's. All 
braces were made of 2 x 4's. Except in a comparatively f c n ~  instances 
when i t  mas otliem-ise specified, the overall length of the bottom chord 
was 28 feet and 4 inches. Testimony as to  tlie we~ght of each truss varied 
from a minimum of 100 to a maximuni of 230 pounds. 

The top chords extend upn-ard (diagoilal!y) from the ends of the bot- 
tiill chord, meet a t  an elevation above the center of the bottom chord and 
form a triangle of which the bottom chord is the base and the top c!iords 
are the sides. Froin each side of the bottom chord and at  an equal dis- 
tance from the center thereof, a (primary) brace extends upward to the 
vertex of said (outer) triangle, converging there with the upper ends of 
the top chords and forming an inner triangle of ~ h i c l i  the central portion 
of the bottom chord is the base and these primary braces are the sides. 
From n-here the lower end of each primary brace joins the bottom chord 
a (secondary) brace extends to and joins the top chord on its side of 
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the outer triangle, forming an inverted tllangle of which a portion of the 
top chord is tlie base and a primary brace and a secondary brace are the 
sides. When wen-lng a completely assembled truss standing uprlght on the  
bottom chord, tlie appearance of tlie b r a c e  rcsenibled tlie letter "W." 

T o  malie the lndlcatcd conneclioli>, ! d e s  were bored as follovs: (1) 
At eacli end of tlic bottom chord; ( 2 )  a t  each end of the top chords; (3)  
a t  each end of the 1n.niary braces; (4) a t  the lower cnd of eac!i secon- 
dary brace, and (5) In the bottom cliord, on each side of the center, 
wlieie the loner ends of the secondary braces connect with the bottom 
cliord. 

lJ7here said holes are bored, two or more pleces of iuniber are connect- 
ed and bolted together in this manner: i3etween tn o connectnlg pleces of 
lurnber there 1s placed (in a groove made for t l ~ t  purpose) a nlctal "spllt 
ring," liavlng "a spht In them so thev cx i  open or close up and fit m the 
holes." A bolt passes tiirougli tlte l1olc.a and spllt rlngs and 1s fa3tened by  
a nut. I n  each mstance, a ~ ~ a s h c r  is placed between the head of the bolt 
and the (first) piece of lumber on one slde and between the nut and 
the (filst) piece of lumber on the opposite side. 

The secondary braces are connected with the chords in a different man- 
ner: The upper ends of these secondary braces, to which "scabs" are 
nailed, are connected by nailmg t l i ~  "scabs" to tlie top chords. A "scab" 
is " (a)  short piece of timber nalled or bolted to two nhuttlng tlmbers to 
spl~ce them together." Webster'a New Intelnatlonal D~ct lonary ,  Second 
Editlon. 

It seems the bottom cliord waq compozed of two pieces of lunlber of 
equal length, overlapp~ng and bolted together (split rmgs and bolts being 
used In tlie process) so ac to constitute one contmuous plece of lumber. 
However, the evidence is unclear a s  to detalls. 

The trusses were constructed a t  plaintiff's factory a t  Martinsville, Vlr- 
ginia, and tr 'mported therefrom to the job v te  In Raleigh on plaintlff's 
trucki. TTTliile certain t r u w s  \yere rejected by the architect's mspector 
and replaced as stated below, 2395 t n i s x s  construrted by plamtiff n-ere 
used by defendant and mcorporntcd In the bullding.; constituting the 
Walnut Terrace Housing Plojert. Defendant alleged plaintiff's men a t  
plaintlff's expense L'coi~lpletclv as-emhlrd 210 of the t ru -vs  on tlie job 
s~t(>." The main cont1over.y 1s n l~e the r  the rrmaining 23b8 used by de- 
fendant were "coniplclclp s w m b l c d "  ~ ~ t l u n  t!le nmmnlg of tile con- 
tract upon arrival by truck a t  the job s ~ t e  in Raleigh. 

There iq no controversy a. to the fact< co~~cernlng tlie extent the 
trusses were assembled when loaded on plaintiff's trucks in ;\Iartlnsvllle 
and upon arrival nt the job site in Raleigh. Each truss n-aq "in a folded 
position similar to closing up a knife." The ion-er ends of tlie top 
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chords and of the braces were connected with the bottom chord by bolts 
through split rings. These bolts were loose enough to permit the upper 
portion of the top chords and of the braces to fold over onto the bottom 
chord. Metal bands were wrapped around each unit to hold the several 
parts together during shipment. 

After unloading and removal of the metal bands, the following work 
was required to complete the assembly of a truss. The upper ends of the 
top chords and of the primary bracw had to be brought together and 
connected a t  the vertex of the outer triangle. Split rings, bolts, nuts and 
washers for such use were shipped separately (ordinanly on the same 
truck) and delivered to defendant in boxes or burlap bags. The bolt for 
use a t  this location 1s referred to as "the king pin." Too, the scab on the 
upper end of each secondary brace had to be brought into position and 
nailed (four nails) to tlie upper chord. I n  addition, the bolts a t  said con- 
nections, four in tlie bottom chord as .well as "tlie king pin," had to be 
tightened. 

We deem i t  unnecessary to discuss tlie conflictmg evidence as to tlie 
effort and time required to complete a t  the job site the :issenibly of a 
truss. There was evidence for plaintiff tending to sliow "thrw experienced 
men could erect one in five nY,nutes." (Our italics). There was e~ idence  
for defendant tending to sliom i t  took tn-o carpenters and two laborers 
"a half hour for each truss-that wouldn't miss it two niinutes." 

There was evidence that  only 13 coniplctely assembled t~usscs,  that is, 
trusses ready for immed~nte use, could be transported per trucklond, but 
when in "folded" position as many as 73 trusses could be transported per 
tr~cli lond.  

"Parties have the legal right to m k e  their o m  contract, and if the 
contract is clearly expressed, ~t must be enforced as it is written." Bar- 
h a m  v. Davel?port, 217 N.C. 573, 578, 101 S.E. 2d 367, and caws cited. 
And, "where the langunge of a contract is free from nmb~guity, tlie as- 
certainment of its meaning and effect is for tlie court, and not for tlie 
jury." Young v. Mzca Co., 237 N.C. (24,  648, 73 S.E. 2d 793, and cases 
cited; Bishop zl. I>uUose, 232 N.C. 138, 161, 113 S.E. 2d 309; Robbins v. 
Tradzng Post, 2S3 5 C. 474, 478, 117 S E. 2d 438. 

The contract, in express terms, obligated plaintiff to deliver the trusses 
t o  defendant a t  the job site "completely acsembled per plans and -pecifi- 
cations." Tlie presumption is that  these words " w r e  del~berately chosen 
and are to be given their ordinary significance." Briggs zl. ~IJzlls, Inc., 251 
N.C. 642, 644, 111 S.E. 2d 841, and cases cited. 

The xriting in -which the terms of tile contract are stated is in the 
fonn of a letter dated February 11, 1958, from plaintiff (signed by L. P. 
Fore, District Representative) to defendant. Tlie proposal or offer set 
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forth in said letter was accepted in behalf of defendant by J .  E. Merritt. 
It is "a rule of construction that  an  ambiguity in a written contract is t o  
be i n c h e d  against the party ~ h o  prepared the n-ntmg. FVdkie V .  171s. 
Co., 146 K.C. 513, 60 S.E. 427." Jones v. Realty Co., 226 K.C. 303, 305, 
3'7 S.E. 2d 906; Realty Co. v. Batson, 236 N.C. 298, 307,123 S.E. 2d 744; 
Trust Co. v. Medford, 238 N.C. 146, 149, 123 S.E. 2d 141. 

I n  Webster's New International Dictionary, Second Edition, we find 
this definition of the verb "assemble": "3. T o  collect and put together 
the parts of;  as, to assemble an automobile, airplane, watch, or gun." 
Too, we find this definition of the verb "complete": "To b r ~ n g  to a state 
of entirety or perfect~on; to perfect; to furnlsli or equlp fully; to fulfill; 
finish, as, to complete a task." "Completc~ly" 1s the adverb of the w r b  
LLc~mplete." 

IJ71ien the ~ ~ o r d s  used arc given their ordinary significance, we think 
the plain and unambiguous ineaning of the quoted contract provision 
obligated plaintiff to deliver the trusses to defendant a t  the job slte in 
Ralelgh in such condition that  they confolincd to the plans and speeifi- 
cations and were sultable for immediate use witliout further action with 
referencc to assenlbling the parts thereof. The contract provision relates 
solely to the condition of the trusses when del~r-ered by plaintiff to de- 
fendant a t  the job site. Whether tlie trumes nere  to be completely as- 
sembled a t  hlaltinsville or asembled in part a t  XInrtinsville and in part 
a t  the job site ~ v a s  for decision according to plamtiff's preference. 

"The necessity in pleading of tlie making of specific a~e r inen t s  of us- 
ages and custonls is ordinarily dependent upon the nature of the par- 
ticular usage or custon~ in question, m-hether i t  is a general one of which 
the court takes judicial notice-a matter wl~ich in its final analysis is 
one of evidence and not of pleading-or is one local in character or one 
wliich pertain. to a particular trade or business." 55 Am. Jur., Usages 
and Customs § 46; 23 C.J.S., Custon~s and Usages $ 32. There is a serious 
question as to whether the negatrve averments in plaintiff's reply, quoted 
in our preliminary statement, constitute a sufficient aIlegation that  the 
phrase "completely assembled" has a generally known or accepted mean- 
ing in the buildmg trades. I t  is noted that  plaint~ff did not allege mliat i t  
contended was such generally knonn and accepted meaning. Be that  as 
it may, me think the evidence offered by plaintiff m s  erroneously admit- 
ted and was insufficient to support plaintiff's contention. 

All the evidence is to the effect the 2385 tru-se; mere not conlpletely 
assembled when they arrived a t  the jo!~ s-te in Raleigh and that  the as- 
sembly of these trusses was completed by defendant. 

"Perhaps the most fundamental of the rules which limit the introduc- 
tion of a cubtom or usagc to affect the rights of parties to a written con- 
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tract is that which denies the admissibility of such evidence where its 
purpose or effect is to contradict the plain, unambiguous terms, cove- 
nants, and agreements expressed in the contract itself, or to vary or 
qualify terms which are free from ambiguity, even though the pro- 
visions of the contract may be unusual. 4 custon~ or usage may be prov- 
ed in explanation and qualification of the terms of a contract which otlier- 
wise would be ambiguous, or to show that the words in which the con- 
tract is expressed are used in a particular sense different from that which 
they usually import, and, in some cascs, to annex incidents to the con- 
tract in matters upon which it is silent; but evidence of a usage or cus- 
tom is never admitted to make a new contract or to add a new element 
to one previously made. It may explain what is ambiguous but it can- 
not vary or contradict what is manifest and plain, or be received to give 
to plain and unambiguous words or phrases a meaning different from 
their natural import." 55 Am. Jur., Usages and Customs § 31; 25 C.J.S., 
Customs and Usages 30. In  this connection, see Cooper zl. Purvis, 46 
N.C. 141. 

The distinction mny be illustrated by a comparison of tlie present 
case with Long v. Davidson, 101 N.C. 170, 7 S.E. 758. I n  Long, the plain- 
tiff testified the defendant agreed to pay $2.40 per thousand for laying 
brick, the number to be estimated by %all count, solid mcasure." Evi- 
dence that the quoted words had an established meaning, universnlly un- 
derstood an~ong brickinasons and contractors, was held competent as 
explanatory of (otherwise) amb~guous terim of the contract. In tlie 
present case, plaintiff offered no evidence tending to silo:\- the words 
"completely assembled per plans and specifications F.O.R. job site," 
~vhich are plain and unambiguous, had a n~caning in the budding trades 
different from their ordinnry significance. 

McDemman v. X o r r i ~ ,  183 X.C. 76, 110 S.E. 642, and R. R. v. Ferti- 
lizer Co.. 188 N.C. 137, 122 S.E. 127, cited by plaintiff, are readily dis- 
tinguishable. Suffice to sag', tliere was no attempt to shon- :I custom or 
usnge to contradict or to explain any term of an express contract. 

Defendant assigns as error the admision over its objection of incom- 
petent evidence. This evidence relates to customary methods in which 
such t rusvs  are shipped. It includes testimony that such trusqes are ship- 
ped "whole folded," "folcied in halves" or "knocked down." I t  includes 
testimony that such trusses when "whole folded" are :n a position k n o ~ ~ ~ n  
in the trade 9s "assembled ~ O T  shipment." I t  includes the testimony of 
one witness that the particular t russ~s  involved in the present case ulere 
shipped "as called for in the plans and specifications." 

A pamphlet entitled "Fabricating Instructions for TECO Roof Trusses 
(Split Ring Type)," was admitted in evidence over defendant's objec- 
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tion. We pass, ~vitliout discussion, defendant's contention that  this pam- 
phlet was not sufficiently identified. The pamphlet indicates i t  was issued 
by Timber Engineering Company of Washington, D .  C., San Francisco 
and Los Angeles. Defendant objected paiticularly to that  portion of the 
pamphlet which, under the heading l iSHIPPING," provides: "The 
TECO ring type truss can be shipped a variety of ways for maximum 
savings in shipping space. The following are three suggested nlethods of 
shipment: F O L D E D  (illustrated) saving in space 36%, IX HALVES 
(illustrated) saving in space 5570, MKOCKED D O K X  (illustrated) 
saving in space 8170." 

The said testimony, similar testimony and the portion of said pam- 
phlet under the heading, "SHIPPING," n-ar incompetent and should 
have been excluded. It relates solely to methods by mhich partially as- 
sembled trusses may be shipped. No matter lion- shippcd, performance of 
the contract required that  plaintiff deliver "completely assemhlcd" truss- 
es a t  the job site. 

Plaintiff contends the admission of such evidence, even if held incom- 
petent, was harmless. This contention is based on the fact the jury an- 
sn-ered the first issue, "Yes," and thereby found that  plaintiff had 
bi tiached the contract. 

I t  is well settled that a verdict must be interpreted with reference to  
the pleadings, the evidence and the judge's charge. TVidenl~ouse v. Yotu, 
258 K.C. 599, 603, 129 S.E. 2d 306, and cases cited. 

The court's instructions bearing upon the first issue include the follom- 
ing: "The question for you is what is nicant by the words 'completely 
assembled' and in that connection the plaintiff says and contends that  
there exists in the building trade a custom, a trade custom, mhich pro- 
vide; that the trusses should be shipped bundled up and knocked down, 
that  tha t  assembly is recognized by the CIIS~OIII of the building trade, that  
all of these trusses were assembled in accordance with that  custom and 
that  the execution of the contract incorporated within its provisions the 
recognized custom in force in the trade a t  the time, and I instruct you, 
Members of the Jury,  that  if you find that  was the general trade custom 
in force a t  the time that  the trusses mere shipped and assembled in the 
manner required by that  custom and i t  did enter into and n.as a part of 
the contract, and if you find that  they were shipned in accordance with 
that custom your answer to that  issue mould he 'no'; that  would consti- 
tute compliance with the contract a t  tile time delivery  as made, in 
other words. Instructions will hereafter be given you touching on the law 
of breach of contract with reference to exi~ting trade customs unless 
those trade custon~s are exprcqsly excluded by the agreement, and there 
mas no exclusion in this agreement, gentlemen. So I instruct you if you 
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find by the greater weight of the evidence there was the general well 
established rule of custom and usage in the trade when these trusses mere 
shipped that  they mere assembled by putting or fastening them together 
with a band around the center of them for the purpose of shipping and 
that this custom was known to the parties then that  would constitute, as 
far as the assembly is concerned, a lawful assembly of the trusses; and if 
you further find by the greater weight of the evidence that  the trusses 
were delivered to the site and that  they were made suitable for the pur- 
pose for which they were purchased, you ~ o u l d  answer that  first issue 
'no.' The burden of establishing that  issue is upon the defendant, the 
Thompson Company, to establish i t  by the greater weight of the evi- 
dence." Defendant excepted. 

All tlie evidence was to the effect the 2388 trusses were "folded," with 
two metal bands around each truss, when delivered by plaintiff to de- 
fendant a t  the job site in Raleigh. There being no controversy as to the 
terms of the contract, whether the said "folded" trusses were "completely 
assembled" was for decision by the court, not by the jury. They were not 
"con~pletely assembled" and defendant ma3 entitled to an explicit in- 
struction to tha t  effect. For reasons indicated above, the instructions re- 
lating to trade customs were inappropriate and tended to confuse rather 
than clarify the issue. 

Defendant's allegations 2nd evidence are to the effect plaintiff breach- 
ed its contract in two separate and distinct n-ays: (1) by plaintiff's fail- 
ure to deliver the 2358 trusses "completely as-embled," and (2) by its 
dellvery of trusses which in other respects did not comply n-lth the plans 
and specifications. Defendant offered evidence tending to show the ex- 
penses it incurred in comp1et:ng the assembly of the 2388 trusses. De- 
fendant offered other evidence tending lo show that  it incurrcd additional 
expense in nlalimg corrections sufficient to put in usable condition trusses 
that  did not (apart  from the fact they were not completely assembled) 
cotnply with tlie plans and specifications. The firzt issue involved whether 
plaintiff liad breached its contract in either of these respects. 

Careful examination of the charge discloses no instruction as to the 
circumstances under which the jury vould answer the first issue, ('Yes." 
Indeed, the ~ o r d ,  "Yes," does not appear anywhere in the clinrge. 

"Under G.S. 1-180, the trial judge is required to relate and apply the 
lam to the variant facbml situations having support in the evidence. 
(C~ta t ions) .  H e  has '. . . the positive duty of instructing the jury as to 
the law upon all of the substantial features of the case.' (C~tntions).  
Moreover, in the absence of request for special instructions, a failure to 
charge the law on the substantial features of the case arising on the evi- 
dence is prejudicial error. (Citations)." TVestmoreland v. Gregory, 255 
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N.C. 172, 177, 120 S.E. 2d 523; Pittman v. Swanson, 255 N.C. 681, 685, 
122 S.E. 2d 814. 

Under the circumstances, i t  cannot be deterniined in ~ v h a t  way the 
jury, by its ansrver to the first issue, found p la in t8  had breached its con- 
tract with defendant. The conclusion reached 1s that  the jury's answer to 
the first Issue, when considered in connection n-1t11 the court's instructions 
in relat~on thereto, is insufficient to render llarmless the admission of the 
incompetent and prejudicial evidence. 

I\loreover, Jve are of opinion, and so decide, that  the court errcd in 
granting plamt~ff's niotion for nonsult of defendant's counterclaim. A11 
the ev~dence tended to sh0R' the trusses in tlie first shipment were too 
short, were ret~irned to plaint~ff's factory and Iverc replaced by otlier 
trusses. Evidence offered by defendant tended to sliow tliat, with linowl- 
edge as to when these truzscs were to arrive, it had l~ncd  up its crew to 
handle them; that ~t was found these tru>bes Ivcre too sliort when its crew 
was engaged in putting them on a building; tliat, because the trusses 
were sliort and had to be taken clo~vn, it was five hours before defendant 
could get its crew back to work on some otlier job; that  ~ t s  crelv consist- 
ed of nine carpenters, tn-o apprentices, four laborers and a crane op- 
erator; and tliat the "total cost of tlic 111~11 and the crane for five hours 
was $222.10." I n  our view, this evldence alone, when considcrd in tlie 
light most f:ivorahle to defendant. ~i-a;: \llfficient to ~vit!istand l)laint~ff's 
lliot~on for non-u~t of defendant's co~~ntcrclailn. 

Although not strecsed by either party, it stem. appropriate to men- 
tion the matters narrated helo~v. 

Two payments were niadc by defendant to plamtiff, $1.812.20 on Scp- 
tember 11, 1938, and $23,090.00 on Janunry 23, 1959. Dcieildant's super- 
intendext te.tified: "By the e d  of December, 1038, there  ere 23 build- 
ings complete w t h  trusscs. That left 10 build~ngs for trusses to be put In 
after tliat." Defendant offerctl evidence t e d q  to sl~on.: Vpon arllr.al 
of the first load of truq-es, defendant's l>rc?~ider~t (1121 -4. Thompson) got 
in touch ~ ~ ~ t l i  plaintiff's Mr.  Fore. Mr .  Fore came to the job site in Ra- 
leigh. .%ccordinp to Thompson: "I told 111111 and lie agrecd tliat the trusses 
xere  knocked down, that  is to say, not :i~senihled, and  id, 'Well, you 
will just h a m  to put tllern togetl~cr, u,-e your cnlpenters and keep time 
on us and n c  nil1 pay you for tlicn~,'  and that's exactly n-hat n-e dld." 
Thereafter, defendant by letter datcd Peptetnber 18, 1959, signed by 
Thompson, referring to the TYalnut Terrace Housing Project, advised 
plaint~ff as follows: "TYe thought it advisable to go on record in the mat- 
ter of the trusses being delivered to the above inentloned job. -4s you 
know, our men are having to assemble these t r u s w  on the job. You will 
be back charged for the labor involred in t h ~ s  operation slnce you orig- 
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inally quoted us F.O.B. job site completely assembled." This letter, ad- 
dressed to plaintiff, invited particularly the attention of L. P. Fore, the 
person who had signed in plaintiff's behalf the contract of February 11, 
1958. It is noted that hlr .  Fore was not a witness and there was no ex- 
planation of his failure to testify. 

For the reasons indicated, the ruling granting plaintiff's motion for 
nonsuit of defendant's counterclaim is reversed; and, for the indicated 
errors, the entire cause is renlanded for a new trial not inconsistent with 
the law as stated in this opinion. 

New trial. 

CLARK'S CHARLOTTE. INC.. 9 CORPORATION, ASD ATLANTIC NILLS O F  N. 
C., ISC.,  d CORPORATIOS, ON BEHALF OF THEMSmVES AND SUCH OTHER PERSONS, 
F I R M S  .4ND CORPORATIONS A S  ARC SIXII,4RLY AFFECTED BY AN ORDINAxCE 
AMESDISG CIlAPTER 13, ARTICLE IV, SECTION 13-66 O F  T H E  CODE 
O F  T H E  CITY OD1 CHARLOTTE. TO PROVIDE FOR THE DUE OB- 
SERVANCE O F  SUNDAY, AS AMENDED V. J. CLYDE HUNTER, SHERIFF OE 
J ~ ! I < L E R - B ~ Q  C o u s r ~ ,  J O H S  HORD, CHIEF, CHARLOTTE POLICE DEPART- 
1 I E K r :  AND G.  A. STEPHENS, CHIEF, MECKLESBURQ COUNTY RURAL POLICE 
DEPARTMENT. 

(Fi led  31 Janua ry  1064.) 

1. Const i tu t ional  Law § 14; Munic ipal  Corpora t ions  § 27- 

The enactment of Sunday regulations comes within the police power, and 
the General Assembly or a municipal governing board exercising delegated 
power mny enact such regulations provided the classifications of those affect- 
ed a r e  based upon reasonable distinctions, affect all persons similarly sit- 
uated, and ha re  some reasonable relation to the public peace, welfare, and 
sJfety. 

2. Same--Fact t h a t  bus inesses  exempt  se l l  types  of a r t i c l e s  i nc luded  in 
types  sold b y  bus inesses  proscr ibed does  n o t  in itself  cons t i t u t e  dis- 
crinlination.  

A municipnl ordinance prohibiting generally the operation of all businesses 
n i th in  the municipality on Sunday but excepting certain businesses, includ- 
ing hotels, drug stores. magazine stands, etc., does not result in unlawful dis- 
crimination in regard to general department stores, even though such stores 
ha re  departments selling the same types of goods a s  stores \Tithin the class- 
ifications excepted from the ordinance, since the classification of general de- 
partment stores a s  distinguished from drug stores, bakeries, etc., is  based 
ngon a reasonable distinction and the ordinance operates equally upon all 
within the several classifications. Articlo I. 8 17 of the Constitution of North 
Carolina: Fourteenth Amendment to the Federal Constitution. 
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3. Criminal Law § 1- 

An ordinance proscribing the operation of certain businesses on Sunday is 
l w l d  to define the acts proscribed clearly enough so that a reasonably intelli- 
gent person is ad~ised  of the acts forbidden and to furnish a standard and 
nletliod for its enforcelllent, and therefore the act is not roid on the ground 
that it is unconstitutional1 uncertain and vague. 

4. Municipal Corporations § 27- 
Jlunicipal corporations of this State are clothed wit11 power to enact and 

enforce ordinances for the observation of Sunday. 

3. Statutes § 11- 
An unconstitutional statute cannot operate to snperscde, affect or modify 

an existing ralid c i t ~  ordinance. 

APPEAL by plaintiffs from Brock, S. J., 3 June 1963 Specid "A" Civil 
Session of MECKLENBGRG. 

Clvil actlon instituted on 4 October 1962 by plaintiffs as a class ac- 
tion to restrain permanently the defendants from enforcing the provisions 
of an  ordinance of the city of Cllarlottc, and an amendment thereto, 
commonly k n o ~ ~ n  as the clty Blue Lan-, on the ground that  the ordl- 
nance, and tlle amendment thereto, v io l~ tes  tlie provisions of Article I, 
section 17, of the Korth Carolma Constitution, and of the Fourteenth 
Amendment to the United States Constitution. 

On 4 October 1962 Rlddle, S. J., issucd a temporary injunction re- 
straining defendants from enforcing the provisions of this ordinance, and 
the amendment thereto. On 23 October 1!)62 defendants den~urrcd to the 
compla~nt on tlie ground that  it did not >tate fnctr sufficient to constitute 
a cause of action. On 23 October 1962 Rltldlc, S. ,J., overruled the demm- 
rer and continued the temporary injumtlon to the final hearing. We 
denied a petition for a writ of cnrtiornri. Tllerenftcr, on 20 S o v e m h r  
1962, defendants filed an answer. 

The action came on to be lieord on it< merits before Brock, S. J., a t  
the 3 June 1363 Special "A" Civll Session. Purwant  to the promqions of 
G.S. l-IS4 et seq., the pnrties vaived a jury trial and agreed that  the 
judge should liem the erldence, mnl<e finding> of fart and conclusions of 
law, and render judgment thereon. 

"1. T h a t  the pIaintiff, Clark's Charlotte, Inc., is a Sor th  Carolina 
corporation duly organized and existing with an  office and place of 
business located in the City of Charlotte, lleclilcnhurg County, 
State of North Carolina, wlicre it engages in, among other things. a 
general retail merchandising arid mercantile business, including a 
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restaurant, a department in the store wliic11 furnishes medical and 
surgical supplies, but  which does not have a pharmacist and does 
not fill prescriptions or sell so-called ethical drugs, another depart- 
ment or departments which sell cookies, candies, chewing gum, bev- 
erages, tobacco products, books, newspapers, magazines, dairy pro- 
ducts, bakery products (there being no bakery on the premises), 
shoe shine parlors, coin-operated vending machines, and sporting 
goods and games; that  although Clark's Charlotte, Inc., does sell 
the i t e m  described above, it is a department store and the sale of 
soft goods accounts for the major portion of its sales volume. 

"2. Tha t  the plaintiff, htlantic Nills  of K. C., Inc., is a corporn- 
tion duly organized and existing with a place of business in the City 
of Charlotte, Meckleaburg County, Stntc of Kortli Carolina, where 
it engages in a general retail merchandising and n~ercantile business, 
including a department which sells medical and surgical supplies, but  
\~hic l i  does not have a pharmacist, does not fill prescriptions and 
does not sell any of the so-called ethical drugs, a restaur:mt, cookies, 
candies, tobacco products, books, newspapers, games, 2nd various 
coin operated vending machines; that  although ,4tlantic bfills of 
X. C., Inc, does sell some of the above described items, it is a de- 
partment store and the major portion of its sales volunle comes from 
the sale of soft goods. 

"3. Tha t  the term 'soft goods' means clothing of all sorts, towels, 
sheets, pillon. cases, fabrics, and other products made from fabrics 
of various kinds. 

"4. Tha t  the plaintiff, Clark's, operates its place of business in a 
leased premises locatcd within a shopping center and that  all cus- 
tomers enter and leave Clark's through an exterior doorn-ay, where- 
by the custon~ers are required to go by cashier counters and pay for 
all self service purchased located within the store area, except for 
bakery, restaurant, and vending nlll ' c 1 lines. ' 

" 5 .  The plaintiff. Atlantic Nills, engages in a general retail mer- 
chandising and mercantile business in a leased area with an  exterior 
door for the entrance and exit of nll customers and n-it11 a check- 
out counter operated by cashiers and that  i t  is designated as a self- 
service department store, and all items purchased by the customers 
in the store area are required to be paid for a t  the clieck-out count- 
ers, except for restaurant and vending machines. 

"6. The defendant, J .  Clyde Hunter, is the duly electcd and act- 
ing Sheriff of JIecklenburg County. The defendant, John Hord, is 
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the duly appointed and acting Chief of Police of the Charlotte PO- 
lice Department. The defendant, G. A. Stephens, is the duly ap- 
pointed and acting Chief of Police of the Mecklenburg County Rural 
Police Department. That  each of tlie officers in his official capacity 
intends to enforce the Ordinance as set forth in Paragraph 6 of the 
plaintiffs' Con~plaint, and, further, that  s a ~ d  officers in their official 
capacity shall proceed against the plaintiffs and others siinilarly 
situated if it is made to appear that  a violation of the City Ordi- 
nance has occurred. The violation of tlie City Ordinance in question 
constitutes a general misdemeanor and each act in violation thereof 
constitutes a separate and distinct crinlinal violation. 

"7. Tha t  the Ordinance complained of is Section 13-56, as aniend- 
ed, of the Code of tlie City of Charlotte, and was enacted pursuant 
to the authority granted by G.S. 160-52, G.S. 160-200(6), ( 7 )  and 
(10) and Chapter 366 of the Public-Local L a w  of 1939, as amend- 
ed, and provides tha t :  
(' 'It shall be unlawful to conduct, operate or engage in or carry on 
xithin the City of Charlotte on Sunday any business except hotels; 
motels; board~ng houses; restaurants; drug stores furnishing med- 
ical or surgical supplies, food-stuffs, beverages, tobacco products, 
books, newspapers and magazines only; food stores furnishing food- 
stuffs, beverages, tobacco products, books, newspapers and maga- 
zines only; newspapers and tlie sale thereof; public utilities; radio 
and television broadcasting; public and private hauling and the 
rental of vehicles therefor and the rental of automobiles; taxicabs; 
gasoline service stations; refrigeration; dairy products; bakeries; 
magazine stands; ice and the sale thereof; shoeshine parlors; coin- 
operated laundries and dry-cleaners; coin-operated rending ma- 
chines ; real estate dealers ; funeral directors ; cemeteries : florists : and 
amusements, shows, games, sports and sporting events; provided, 
hon-ever, that it shall be unlawful to operate, stage or put  on any 
amusement, show, game, sport or sporting event. where a fee is 
charged for admission as a spectator, within the City of Charlotte, 
on Sunday prior to one o'clocli p.m., eastern standard time, except 
that this section shall not apply to any amusement, sho~v, game, 
sport or sporting event that  is or may be i11 progress a t  Saturday 
midnight.' 

"8. That  the effective date of Section 13-56, as amended, of the 
Code of the City of Charlotte was October 1, 1962. 

"9. Tha t  the present action is a class action instituted by the 
plaintiffs and numerous other persons, firms, and corporations not 
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named as parties hereto, but in whose behalf the present action has 
been instituted, do, along with these plaintiffs operate a general re- 
tailing merchandising and mercantile store in the City of Charlotte, 
and, further, that they and the plaintiffs above-named engage on 
Sundays in the business of selling articles both embraced and not 
embraced in the various categories referred to in the above said Or- 
dinance and its amendment. 

"10. The plaintiff, Clark's does not compel any of its employees 
as a condition of employment to work on Sunday, and that the em- 
ployment of employees on Sunday is of a voluntary nature. That 
Clark's operates its business on Sunday bctween the hours of 1:00 
p.m. and 6:00 p.m. Any enlployeee of Clark's who volunteer to work 
the five hours on Sunday are then entitled to a full day off during 
the meek and are paid for a full eight hours of work. The Sunday 
afternoon business operation of Clark's constitutes approximately 
15% of tlie total dollar volume of the corporation for tlie entire 
meek, and that the Sunday sales constitute a large and substantial 
dollar volunle of business. That  Clark's has applied for, paid for, 
and received various and sundry licenses from the City of Charlotte, 
State of North Carolina. 

''11. That Atlantic illills does question each prospective employee 
as to the willingness of the employee to work on Sunday, and if the 
employee accepts employnlent, the employee is expected to work on 
certain Sundays, but only between the hours of 1:00 p.m. and 6:00 
p.m., and for which the employee receives a full day's pay and re- 
ceives a day off during the week. That the Sunday employment is 
on a rotated basis anlong the enq)loyces of the corporation. I n  the 
corporation operation between 1:00 and 6:OO p.m. on Sunday, ht- 
lantic Mills attributes 33% to 34% of its total weekly business to 
the Sunday afternoon operation during the three w r k s  prior to 
Christmas, and a t  times other than inmlediately prior to Christmas, 
the Sunday operation constitutes approximately 15% to 20% of the 
total volume of the business for the week. During the three weeks 
before Christmas, 1962, it is estimated that approximately 63% of 
the customers a t  -Atlantic Mills came to shop from placee outside the 
City of Charlotte. That the Sunday sales constitute a large and sub- 
stantial dollar volume of business. That Atlantic Rlills has applied 
for, paid for, and received various and sundry licenses from the City 
of Charlotte, State of Korth Carolina. 

"12. That both Clark's and Atlantic Mills operate from 9:30 a.m. 
until 10:oO p.m. on Monday through Saturday of each week. 
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"13. That each of the plaintiffs above-named derive from their 
Sunday sales a large and substantial dollar volume of business. 

"14. That in order to open any individual department or section 
of the plaintiffs' business, tlie plaintiffs' entire general business is 
also open. 

"13. That Section 13-36, as amended, of the Code of the City of 
Charlotte prohibits the operation of all department stores on Sun- 
day and proh~bits the operation of all genera1 retail merchandls~ng 
and mercantile stores in the C ~ t y  of Charlotte on Sunday; that un- 
der the provisions of the Ordinance, tile plaintiffs ~ o u l d  not be per- 
mitted to conduct, operate, engage in, or carry on their business on 
Sunday in the C ~ t y  of Cliarlotte." 

COKCLUSIOSS OF LAK JIADE BY JUDGE BROCK 

"Based upon the foregoing Findings of Fact, the court makes the 
folloving Conclusions of Law : 

"1. That Section 13-36, as amended, of the Code of tlie City of 
Charlotte contains a general prohibition against operation of all 
businesses in the City of Charlotte on Suntlay, but that there are 
excepted from such prohibition several specified classes of business. 

"2. That tlle operation of department stores or general retail mer- 
chandising and mercantile busmeszes are not among the classes of 
bus~ness excepted from the proliib~tion of Section 13-56, as amend- 
ed, of the Code of the City of Charlotte, and that tlie named plain- 
t ~ f f s  and all others similarly situated are requ~red by tlie Ordinance 
to close on Sunday. 

"3. That Section 13-36, as amended, of the Code of the City of 
Charlotte affects all persons engaged in the department store or gen- 
eral retail inerchandlsing and mercantile business without discrirn- 
ination, in that all businesses of this type, including the plaintiffs, 
are required to close on Sunday. 

"4. That Section 13-33, as amended, of the Code of the City of 
Charlotte is n~itl ier arbitrary, cap~icious, unconstitutionally vague, 
or violatn-e of any constitutional riglits of the plaintiffs." 

Based upon his findings of fact and ronclu4ons of law, Judge Erock 
ordered and decreed that the temporary restraining order theretofore is- 
sued be dissolved, and that the action he dismissed and plaintiffs be taxed 
with the costs. 

Tilereupon, the court, exercising the discretionary power conferred by 
G.S. 1-500, ordered that the temporary restraining order remain in effect 
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pending disposition of plaintiffs' appeal to the Supreme Court, provided 
that the plaintiffs execute and deposit with the clerk a bond in the sum 
of $5,000 to indemnify tlie defendants for any loss they may suffer on 
account of continuing said restraining order. On 14 June 1963 tlie requir- 
ed bond was filed. 

From the judgment entered, plaintiffs appeal to the Supreme Court. 

Warren C. Stack for plaintiff appellant Clark's Charlotte, Inc. 
John D. Shaw for plaintzff appellant Atlantzc Mzlls of S. C., Inc. 
John T. Morrisey, Sr. and T .  LaFontine Odom, Sr., for defendant ap- 

pellee John Hord. 
James 0. Cobb for defendunt appellees J .  Clyde Hunter a72d G. A. 

Stephens. 

PARKER, J .  Plaintiffs have not excepted to any of the findings of fact 
made by Judge Brock, and they have not excepted to his first conclusion 
of lam. They except to liis second, third and fourth conclusions of law 
and to tlie judgment and assign them as error. 

The cliallenged ordinance as amendcd has a general provision stating 
that it shall be u ~ i l a ~ ~ ~ f u l  to operate or carry on any business on Sunday 
in tlie city of Charlotte, with a second provision exempting certain spec- 
ified types of business from tlie operation of the first provision and per- 
mitting them to remain open on Sunday, with a proviso that sporting 
events, etc., before 1:00 p.m. on Sunday wliere a fee is charged for ad- 
mission are not exempt. Judge Brock's first conclusion of law, to which 
there is no exception in the record, is correct. This is one of the tliree 
principal types of Sunday closing legislation or ordinances. Humphrey 
Chevrolet v. Emnston, 7 Ill. 2d 402, 131 N.E. 2d 70, 37 A.L.R. 2d 969. 

Plaintiffs here, like the defendant i11 S.  v. JfcGee, 237 K.C. 633, 75 
S.E. 2d 783, and like the defendant in S. v. Tozfiery, 239 S.C. 274, 79 
8.E. 2d 313, appeal dismissed 347 U.S. 925, BY L. Ed. 1079, do not contend 
that the cliallenged ordinance as aniendcd discriminates against them in- 
sofar as it applies to any other person or persons engaged in the opera- 
tion of a similar department store or stores or similarly situated. One of 
their principal grounds of attack upon the ordinance as amended is that 
it is discrin~inatory, arbitrary and unreasonable, denies them the equal 
protection of the law, and deprives tliern of their property without due 
process of  la^^, all in violation of their rights under the Fourteenth 
Amendnient to the United States Constitution and under Article I, sec- 
tion 17, of the North Carolina Constitution, because it permits drug 
stores, food stores, restaurants, and other enumerated businesses to stay 
open and sell on Sunday son?e of the same goods that they as operators 
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of  large department stores sell, and denies them the privilege of opening 
their department stores and selling goods on Sunday. They rely upon 
Ellzott v. State ,  29 Ariz. 389, 242 P. 340, 46 A.L.R. 284; 1Vt. Vernon 21. 

Julian, 369 Ill. 447, 17 K.E. 2d 52, 119 A.L.E. 747, and similar cases. 
As long ago as AD. 321 Constantine the Great passed an  edict corn- 

manding all judges and inhabitants of cities to rest on the venerable day 
of the sun. A t  an  early date Sunday statutes were enacted in England, 
and  29 Charles I1 c. 7 has been made the basis of smi lar  legislation in 
many of tlie states. A few such statutes n-ere enacted in what is now tlie 
United States during colonial days. The observancc of Sunday is recog- 
nized by constitutions and legiqlative enactments, both state and federal, 
and it is said Sunday prohibitory l a w  have been enacted in all the 
states. 63 C.J.S., Sunday, see. 3. 

The general rule is that  the enactnlent of Sunday regulations is a legit- 
imate exercise of tlie police pon.er. and that  the classification on which a 
Sunday Ian- is based is mtliin the discret~on of the legislative branch of 
the govemnxnt or within the discretion of tlie governing body of a im- 

nicipality clotlied wt l i  power to enact and enforce ordinances for tlie ob- 
servance of Sunday, and n-ill be upheld. ~ ) r o r ~ d e d  the c1::sslfication is 
founded upon reasonable distinctions, aflccts :ill persona m ~ l l n r l y  s~ tua t -  
ed or engaged in the same busmess n-itliout ciiccr~niiriat~on, arid ha.;. some 
reasonable lehtlon to tl,e public peace, n-elfare and kafety. S. V. JIcGee,  
supra; S. v .  Trantlzanz, 230 x.C. 641, 35 S E 2cl 198; 83 C J.S., Suntlay, 
see. 3, c and d ;  Anno. 119 A.L.R. p. 752. 

"ST'hile tlie statute [a statute prohibiting puhlic selling on Sunday ex- 
cept in ellulnerated cases] may not be perfectly symmetrical In ~ t s  pnt- 
tern of exclusions and inclusions, the equal protection of the Ia~vs does 
not rcqulre a Legislature to ac1iic.i.e 'abstract symmetry,' Patsone v. 
Co~n~nonzcca l t i i  o f  Pe?znsylvan7a. 232 U.P. 136, 144, 34 8. Ct. 281, 58 L. 
Ed.  539, or to c lawfy mlth 'n~athcmatical nicety.' " People v .  Frzedman, 
302N.T. 7,i, 96 K.E '7d 181.. This principle of I ~ T V  also is applicable to 
a municipnl ordinance prohibiting public wl l~ng on Sunday, except in 
enumelnted c:~?cs, nlicn the governing body of the ~nuniclpallty is clotli- 
ed ~ ~ i t h  t!ic pon-cr to enact and enforce ordinance. for the observance of 
Sunday. 

I n  31cGozcnn v. Mcrryltrnd, 366 U.S. 420, G L Ed. 2d 393, wl~icll Tvas 
a case concerning the constitutional validity of certam l laryland crim- 
inal statutes commonly li-nown as  S u n d : ~  Closmg Laws or Sunday Blue 
L a w ,  the Court said: 

"Ailthough no precise fornlula ha. been developed, tlie Court has 
lleld that  tile Fourteenth Amendment permits the States a wide 
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scope of discretion in enacting laws which affect some groups of 
citizens differently than others. The constitutional safeguard is of- 
fended only if the classification rests on grounds wholly irrelevant 
to tlie achievement of the State's objective. State legislatures are 
presumed to have acted within tlieir constitutional power despite 
the fact that, in practice, their laws result in some inequality. A 
statutory discrimination will not be set aside if any state of facts 
reasonably may be conceived to justify it." 

There are a line of cases, such as Mt.  Vernon v. Julinn (Ill.), supra, 
which is reported and annotated in 119 -4.L.R. 747 and ~ ~ l i i c h  is cited in 
the annotation in 57 A.L.R. 2d 987, upon which plaintiffs rely, that take 
the position because a drug store might sell some of these things that the 
grocers or these others sell then the Act is discriminatory and unconstitu- 
tional. This Court by the present Chief Justice has answered the argu- 
ments of the Aft. Ternon v. Julian (112.) case, and others that hold to 
tlie same effect, in S. v. Towery, supm. 

I n  this case Towery TTas tried and convicted in the superior court, on 
appeal from the municipal court of the city of High Point, on a warrant 
charging him, the operator of a curb market, with keeping his curb mar- 
ket open on Sunday for the purpose of selling his goods, and with selling 
on Sunday tomatoes, peaches and toilet paper, in violation of a city or- 
dinance. The city ordinance prohibited the operation of bu messes ' on 
Sunday and exempted from its operation hotels, restaurants, delicatessen 
and sandwich shops, and the like "furnishing meals and selling bread, 
cooked or prepared meats incidental to i!le operation of such business"; 
ice cream or confectionery stores "furnishing ice cream, cigars, tobacco, 
nuts and soft drinks only"; cigar stands and newstands "furnishing ci- 
gars, tobacco, candies, nuts, newspapers, magazines and soft drinks 
only"; drug stores "furnishing medical or surgical supplies, cigars, tobac- 
co, ice cream, candies, nuts, soft drinks, newspapers and magazines"; and 
certain others. (Italics ours.) Defendant operated a curb markrt and, ac- 
cording to his own testimony, sold "practically everything that is sold in 
a general grocery store or a super market." 

The present Chief Justice writing for the Court the opinion in the 
Towery case said: 

"It mould seem that the reasoning of the Illinois Court [Mt .  Ver- 
non v. JuLinn] ignores the riglit of a municipality in adopting a 
Sunday closing ordinance to discriminate as between classes, S. v. 
Trantham, 230 N.C. 641, 55 S.E. 2d 198, but instead makes the 
question of competition or the right generally to conduct a business 
the determinative factor. 

* * * 
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"The defendant here, like the defendant in S. v. McGee, supra 
[237 S.C. 633, 75 S.E. 2d 7831, does not claim that the ordinance 
discriminates against him in so far as it applies to any other person 
or persons similarly situated. He simply claims that the business 
establishments permitted to remain open on Sunday sell certain ar- 
ticles of merchandise simiIar to those which he sells, therefore, he 
says they are his competitors. He  falls into error in undertaking to 
make competition as beheen  classes the test rather than discrim- 
ination within a class. 

n n n 

"Moreover, it will be noted that in the ordinance under considera- 
tion, the exemption as to cafes, delicatessens and sandwich shops is 
limited to those furnishing meals and selling bread, cooked or pre- 
pared meats incidental to the operation of such business. Likewise, 
the exemption extends to (1) 'ice cream or confectionery stores, 
furnishing ice cream, cigars, tobacco, nuts and soft drinks only;' and 
(2) 'cigar stands and newsstands furnishing cigars, tobacco, candies, 
nuts, newspapers, magazines and soft drinks only.' (Italics ours.) 

"The defendant, according to his own testimony, operates a curb 
market and sells 'practically everything that is sold in a general 
grocery store or super market.' Therefore, he has shown no arbitrary 
or unreasonable exercise of the police power in the classification and 
selection of businesses to be closed on Sunday. 

* * Y 

"After a careful consideration of the question raised on this 
record, and the authorities bearing thereon, we are of the opinion 
that the ordinance in so far as it has been challenged on this appeal, 
is constitutional and, therefore, the verdict below must be upheld." 

The Court in the Towery case relies upon S. v. Medlin, 170 N.C. 682, 
86 S.E. 597, in n.liic11 case the Court said: "This ordinance, which pro- 
hibits keeping open stores and other places of business for the purpose 
of buying or selling, except ice, drugs and medicines, and permits the 
drug stores to sell soft drinks and tobacco for a limited time in the 
morning and afternoon, as a con~enience to public customs, is not an 
unreasonable exercise of the police power." In  the Tozvery case it is stat- 
ed: "This decision has been followed and cited with approval in S. v. 
Davis, 171 N.C. 809, 89 S.E. 40; S. v. Rurbage, 172 N.C. 876, 89 S.E. 793; 
Lawrence v. AVissen, 173 N.C. 359, 91 S.E. 1036; S. v. Kirkpatrick, 179 
N.C. 747, 103 S.E. 65; S, v. Weddington, 188 N.C. 643, 125 S.E. 257, 37 
A.L.R. 573, and S. v. McGee, supra [237 X.C. 633, 75 S.E. 2d 7831." 

In Kirk v. Olgiati, 203 Tenn. 1, 308 S.W. 2d 471 (6 Dec. 1957), the 
Court held that an ordinance of the city of Chattanooga requiring Sunday 
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closing of general merchandise, department, hardware, jewelry, furniture 
and grocery stores, super markets, meat markets and similar establish- 
ments is not discrin~inatory, arbitrary and an unreasonable exercise of 
the police power on any theory that drug stores, curb markets, filling 
stations and similar establishments selling same goods as grocery stores 
are permitted to stay open. The Supreme Court of Tennessee in this case 
relies upon our case of S. v. Towery, supra, as a principal authority for 
it's decision. 

According to tlie unchallenged findings of fact, this appears as to the 
business of tlie plaintiffs here: They operate large department stores, and 
the sale of "soft goods" accounts for a major portion of their sales vol- 
ume. The term "soft goods" means clothing of all sorts, towels, sheets, 
pillowcases, fabrics, and other products made from fabrics of various 
kinds. One or both have a department which sells medical and surgical 
supplies, but which does not have a pharmacist and does not fill pre- 
scriptions or sell so-called ethical drugs. One or both have a departnlent 
or departments which sell cookies, candies, chewing gum, beverages, to- 
bacco products, books, newspapers, dairy products, and bakery products. 
Each operates in its store a restaurant. One or both have in their store 
coin-operated vending machines. I11 our opinion, and we so hold, the 
operation of large department stores by plaintiffs here, the major portion 
of whose sales volume coines from the sale of "soft goods," although they 
sell many other goods as specified in the findings of fact, is an entirely 
different business from "drug stores furnishing medical or surgical sup- 
plies, foodstuffs, beverages, tobacco products, books, newspapers and 
magazines only"; and from "food stores furnishing foodstuffs, beverages, 
tobacco products, books, newspapers and magazines only"; (Italics ours.) 
and from restaurants; and from any of the other businesses enumerated 
in the challenged ordinance as amended, and may be placed in a different 
classification, and the business of the plaintiffs as the operators of large 
department stores reasonably justifies their being placed in a different 
classification from the businesses permitted to be open and to sell goods 
on Sunday in the challenged ordinance as amended. In  consequence, 
plaintiffs have shown no discriminatory, arbitrary, or unreasonable ex- 
ercise of the police power by the governing body of the city of Charlotte 
in the classification and selection of businesses, in the ordinance as 
amended here, to be closed or permitted to be open on Sunday, and such 
classification does not deny them the equal protection of the law, and 
does not deprive them of their property m-ithout due process of law, in 
violation of their rights under the Fourteenth Amendment to the United 
States Constitution and under -4rticle I, section 17, of the h'orth Carolina 
Constitution. 
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Plaintiffs further contend that  the challenged ordinance a s  amended is 
void for vagueness in that  i t  furnishes no standards for enforcement and 
gives no definition so that  one can know a crime is being committed. The 
purpose of the "void for vagueness" doctrine is to warn people of the 
criminal consequences of certain conduct. The ordinance of the city of 
Charlotte challenged in the case of S. v. McGee, supra, is in many ways 
strikingly similar to the challenged ordinance as amended here, and we 
upheld the constitutionality of the ordinance challenged in the McGee 
case. The challenged ordinance in S. v .  Towery, supra, is in many respects 
similar to the challenged ordinance as amended here, and we upheld the 
constitutionality of that  ordinance. I n  our opinion the challenged ordin- 
ance as amended expresses the conduct prohibited clearly enough so that  
a reasonably intelligent person will know what is forbidden and, conse- 
quently, is not unconstitutionally void on the ground of uncertainty and 
vagueness. S. v. Hales, 256 X.C. 27, 122 9.E. 2d 768; JIcGowan v. Mary- 
land, supra; University of Kansas Law Review, vol. 10, 1961-62, p. 
444. I t  seems from the unchallenged sixth finding of fact by the court 
that  the ordinance as amended here furnishes a standard and method 
for its enforcement. 

Plaintiffs do not challenge the fact that  the governing body of the 
city of Charlotte is clothed with poJver to enact and enforce ordinances 
for the observance of Sunday. The city has such pon-er, and that  ques- 
tion has been decided in S. v. VcGee, supra. 

The effective date of the challenged ordinance as amended is 1 Oc- 
tober 1062. Plaintiffs contend that  this ordinance as amended has been 
superseded and replaced by Ch. 488. Session Laws 1963, 11-liich is en- 
titled ',.ZS -1CT T O  R E W R I T E  G.S. 14-316.2 T O  PROHIBIT  CER- 
ThIS BUSISESS =1CTIT'ITIES ON SUSD-ZY." I n  the recent caqe of 
Treaswe City v. Clark, Ante, 130, 134, S.E. 2d 97, the Court hcld 
this Act unconstitutional, because it ~ i o l a t e s  the provisions of Article 11, 
section 29. of the Xortli Carolma Constitution. This contention is unten- 
able because an unconstitutional statute cannot operate to supersede and 
replace or to affect or modify an existing valid city ordinance. Board of 
;IIamgers c.  TT'llmington, 237 N.C. 179, 74 S.E. 2d 749; Chicago, I.L.R. 
Co. v. Hackett, 228 C.S. 559, 57 L. Ed. 966; 16 C.J.S., Constitutional 
Law, sec. 101, p. 473. 

\Ye are of opinion, and so hold, that  the ordinance as amended is con- 
stitutional, insofar as it has been challenged on this appeal, and that  the 
trial court's findings of fact and conclusions of l a y ,  and its judgment 
based thereon are legally correct. All plaintiffs' assignments of error are 
overruled. The judgment below is 

Affirmed. 
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DAS S. CLBRK, SR., EMPLOYEE V. GASTOKIA ICE CREAM COXPASY, EM- 
PLOYER, NOX-IKSCRER, ASD LUMBERMENS MUTUAL CASUALTT COM- 
PAST, CARRIER. 

(Filed 31 January 1064.) 

1. Master and Servant § 63- 

Whether an employee's injury is sustained by accident arising out of and 
in the course of his employment is a mixed question of law aucl fact. 

2. Master and Servant § 93- 

Where thcre is no exception to the findings of the particular facts and the 
particular findings provide a factual basis for the ultimate finding that the 
cn1l)loyee's injury arose out of aud i11 tlie course of his employment, excep- 
tiou to the ultimate findiug will not be sustained. 

3. Master and Servant 5 82- 
The Iudustrinl Commission has ouly such jurisdiction as  is conferred upon 

it b~ statute. espressly or by necessary implication. 

4. Courts § % 

Want of jurisdiction may be raised at any time. 

5. Smile; Master and Servant § 78- 
Where the iujured employee does not assert any claim against insurer and 

the employer has the insurer brought ill as a party and asserts liability of 
insurer under n policy ~vliich on its face was not in force until some six days 
after the injury in question, the Industrial Commissioll has no jurisdiction 
to determine the rights nnd liabilities of the employer and the insurer inter 
se, since insurer's liability must be based upon reformation of the policy and 
the Industrial Conimissiou has no juriqdiction of the equitable remedy of 
reforluatiuii upon the facts of the case. G.S. 95-01. 

6. Appeal and Error 30- 

The language in an opinion of the Supreme Court must be considered in 
relation to the facts of tlie particular case in which it  mas written. 

APPEAL by defendant employer, Gastonia Ice Cream Company, from 
Riddle, S. J. ,  July 1963 Civil Session of GASTON. 

Proceeding under our Korkmen's Compensation Act. G.S. !J7-1 et  seq. 
Plaintiff (Clark) filed claim agalnst his employer, Gastonia Ice Cream 

Coinpany (Ice Cream Company), alleging he sustained a cornpensable 
injury on May  3, 1960. 

C)n January 31, 1962, Ice Cream Company, asserting "it was not a 
non-insurer a t  the time of the accident in question, but instead was cov- 
ered by Worlrmens Conipcnsution Policy Xo. OCL 614 (sic) issued by 
the Lumbermens hIutual Casualty Company," moved that Lumbermens 
Mutual Casualty Company (Casualty Company) be made a party to 
the proceeding. No order making Casualty Company a party appears in 
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the record. However, unchallenged recitals in the opinion of the hearing 
Commissioner disclose Casualty Compmy had "received all pleadings 
and other documents in connection nitli this case," and that counsel for 
Casualty Company acted in its behalf in "the trial of this claim" and 
during the progress of the hearing ":idvised tlie Coinmission that his ap- 
pearance was no longer special and accepted the jurisdiction of the Com- 
mission to make the defendant carrier a party to the action." 

I t  TTas stipulated that plaintiff and Ice Cream Company were subject 
to the \Vorlimenls Compensation Act; that Ice Cream Company regular- 
ly employed five or more employees; that the employer-employee rela- 
tionship existcd between Ice Cream Company and plaintiff a t  the time 
of the alleged accidental injury; and that plaintiff's average weekly 
wage a t  the t m e  of the alleged accidental lnjury n-as $33.00. 

Hearings were conducted by Deputy Coini~~issioncr Gene C. Smith on 
J a n u x y  31, 1962, and on February 13, 1963. Plaintiff offered evidence 
bearing exclusively upon the cncuinstances and extent of his injuries. 
Ice Cream Conlpany offered evidence bearing upon whether its liabili- 
ty,  if any, to plaintiff n-as corered by Cnzualty Company's  orki kin en's 
conq~ensation Pollcy S o .  OCL 614 140 This policy states i t  is for the 
period "from May 9, 1960. to June 1, 1961." The evidence offered by Ice 
Cream Company, admltted over objection by Casualty Company, tend- 
ed to s h o ~  Casualty Company hati agreed to lszue such a policy for a 
perlod bcginnlng ,lpril 20, 1960. Casualty Con~pnny did not offer evi- 
dence. 

The licanng Conmlssioner, bascd upon hi- findings of fact and con- 
cluqions of lan-, held (1) that plaintiff had suffeled n conipencable injury 
on N a y  2. 1060, and (2) tllnt Casualty Coiiipany tws  not on thc ri4i on 
?\lay 3, 1960. The hcaring C o m ~ l n ~ i o n c r  cntered an a~vard that Ice 
Cream Conipny  pay coinpenvtion and medical expenses in specified 
amounts. Ice Cream Company filed exception. and appealed. 

The f11ll Couimission sdopted tlle findings of fact and conrlusions of 
lavi of tile licnring Comniis~ioner and nfirinecl tlie an-ard. Ice Cream 
Company filed exceptions and appealed to the superior court. 

,Judge Riddle, being of opinion the ('ommi-<ion's findings of fact are 
supported by competent evidence and that it3 concluqions of law are 
correct, entei ed judgment as follows : 

"Thercforc, i t  is ordercd, adjudged, and derrectl that the award of the 
North C'trolma Industrial Coimnssion allowing compensation to the 
plaintiff as against the defendant, employer. Gnbtonia Ice Cream Com- 
pany, Inc., be and the same is hereby in all reipects approved and con- 
firmed, and the opinion and an-ard of the Kortll Carolina Industrial 
Comnlission denying compensation to tlie einployee as against the de- 
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fendant, carrier, Lumbermens hIutual Casualty Company, is likewise, in 
all respect approved and confirmed." 

Ice Cream Company excepted and appealed. 

Mullen, Holland R. Cooke, 0. A .  Warren and Robert E .  Gaines for 
plaintiff appellee. 

Garland & Alala for defendant appellant Gastonia Ice Cream Com- 
pany. 

Hollowell R. Stott for defendant appellee Lumbemens  JIutzial Cas- 
ua l ty Company. 

BOBBITT, J. Plaintiff (an appellee) contends he sustained a conipen- 
sable injury on May  3, 1960, for which he is entitled to a compensation 
award against Ice Cream Company. Plaintiff did not and does not assert 
any claim against Casualty Company. 

Ice Cream Conlpany (the appellant) contends: (1) Plaintiff did not 
sustain a compensable injury on Rlay 3, 1960. (2) If lie did, Casualty 
Company under its Policy S o .  OCL 614 140 is obligated to pay the 
compensation award. 

Casualty Company (an appellee) contends its policy does not cover 
conipensable injuries sustained prior to May 9, 1960, and that the In- 
dustrial Commission has no jurisdiction to reform the policy. 

Finding of Fact Xo. 8, the only finding of fact bearing upon whether 
plaintiff sustained a cornpensable injury to which appellant excepted, 
states: "8. That  tlie plaintiff suffered an injury by accident arising out 
of and in the course of his employment with the defendant employer on 
May  3, 1960." In  assigning error, appellant asserts "( t jhe  evidence in- 
troduced was not sufficient to warrant Finding of Fact S o .  8 . . ." Ap- 
pellant also excepted to Conclusion of Law S o .  1, essentially the same 
as Finding of Fact No. 8, and to Conclusion of Law KO. 2. The subject 
of Conclusion of Law No. 2 is tlie extent of plaintiff's injury and the 
amount of compensation to ~ h i c h  he is entitled. 

Klietlier plaintiff sustained an injury by accident arising out of and 
in tlie course of his employment is a mixed question of law and of fact. 
Sandy 21. Stnckho.zcse, Inc., 258 N.C. 194, 197, 128 S.E. 2d 218, and cases 
cited; Horn v. Furnitzire Co., 245 X.C. 173, 176, 93 S.E. 2d 521, and 
cases cited. 

The Commission's ultimate finding that plaintiff was injured by acci- 
dent arising out of and in the course of his enlployrnent is based on spe- 
cific findings covering crucial questions of fact on which plaintiff's right 
to compensation depends. There being no exception to any of the Com- 
mission's specific findings of fact, "we consider such specific findings of 
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fact, together with every reasonable inference tha t  may  be drawn there- 
from, in plaintiff's favor in determining whether there is a factual basis 
for such ultimate finding." Guest v. Iron & Metal  Co., 241 N.C. 448, 451, 
83 S.E. 2d 596; Hardy v. Small, 246 N.C. 581, 384, 99 S.E. 2d 862. When 
so considered, we are of opmion and decide that  the Commission's spe- 
cific findings of fact support its Fmding of Fact  KO.  8 and its Conclu- 
sions of L ~ J T  Xos. 1 and 2. Hence, appellant's said assignments of error 
are overruled. 

As indicated, plaintiff did not and docs not a s e r t  any claim against 
Casualty Company. Ice Cream Company (appcllnnt) , not plaint~ff ,  
caused Casualty Company to  be brought into the proceeding. The mat- 
ters discussed be lo^ relate to the rights and liablllties of appellant and 
Casualty Company zizter se. 

Finding of Fact  KO. 14, the only finding of fact bearing on thiq fea- 
ture of the case to 1%-hich appellant excepted, states: "14. That  the tle- 
fendant c~nployer was not covered by a policy of workinen's con~pensa- 
tion insurance on M a y  3, 1960, the date of tlie plaintlff'e injury by acci- 
dent." I n  aqsigning error, appellant a sv r t s  " (t)llc evidence mtroduced 
was not sufficient to   arrant Finding of Fact  T o .  14 . . ." Appellant 
also excepted to  Conclusion of Law No. 4. eqsentially the same as Find- 
ing of Fact  No. 14. 

The Cominission, citing G.S. 97-91 and Greenc v. S ~ I ' C E ~ ,  236 N.C. 435, 
73 S.E. 2d 488, concluded it was its duty to determine the rights and lia- 
b~lities of Ice Cream Company and Cawal ty  Company znter se. 

The policy, accord~ng to its cypress provis~on?, n-aq for the period 
from M a y  9,  1960, to June 1, 1961. It appears the Coinnl~won based its 
ultiinate finding tha t  Casualty Coml~any ~ : t <  not on the risk on N a y  
3, 1960, on tlie ground appellant, notn-ith-tanriing ~ t s  officer3 had full op- 
portunity to discover the contents of tlie pol~cy,  accepted m i 1  retained 
the policy ~ ~ l t h o u t  proteqt, citing C l c m ~ n t s  V. Ins~lmnce Po.. 133 N.C. 37, 
70 8 E. 1076, and Coppcxmzth c .  I 7 i ~ i r , m c c  Co.. 222 N.C. 11. 21 S E 2d 
838. Appellant contends this ba-15 of decision is untenable in thxt thcre IS 

no evidence or specific findlng of fact to the effcct the policy n as receiv- 
ed by appellant prlor to plaintiff'q injury on M a p  3,  ISGO. Bc that  a3 it 
may, In xiew of our conclu~ion tha t  the Conilni-lon had no jurisdiction 
to determine the riyhtq and liabilitie3 of appellant :iml Casualty Com- 
pany inter se, the Coinnl i~~ion 's  findings of fact and concluGon3 of law 
with reference thereto are n-ithout significance and are set aside. 

Appellant offered evidcncc tending to sho~v Casualty Company agreed 
to issue to i t  n ~ o r k m e n ' e  compeneation mwrance policy for a per~od 
beginning April 20, 1960. Since the decision(s) hclow nere  In favor of 
the Casualty Conipany, no question is presented on this appeal as to  
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the competency of such evidence. Obviously, the Commission would have 
no jurisdiction of a cause of action by appellant against Casualty Com- 
pany to recover damages on account of Casualty Company's failure to 
comply with such agreement. See 44 C.J.S., Insurance 8 229; 29 Am. Jur., 
Insurance 8 185. 

Under the policy as written and issued, Casualty Company has no lia- 
bility in connection with the compens:ible injury sustained by plaintiff 
on May 3, 1960. Hence, appellant cannot recover from Casualty Com- 
pany on the polzcy unless and until the policy is reformed on the ground 
of mutual mistake (or otherwise) so as to provide for a policy period 
inclusive of May 3, 1960. Pe~rson v. Insurance Co., 248 N.C. 215, 102 
S.E. 2d 800, and cases cited. The question is whether the Commission 
had jurisdiction of what is essentially an action by appellant against 
Casualty Company to reform the policy and then recover the amount 
necessary to reimburse appellant as to all payments it is required to 
make to plaintiff under the award and judgment. The agreement assert- 
ed by appellant against Casualty Company is in the nature of an in- 
demnity agreement and the coiitroversy with reference thereto is not 
germane to the determination of plaintiff's claim against appellant. Com- 
pare Greene IJ. IJnboratomes, Inc., 254 N.C. 680, G88, 120 S.E. 2d 82; 
Steele v. Hauling Co., 260 N.C. 486, 489, 133 S.E. 2d 197. 

"The Industrial Commission is not a court of general jurisdiction. It 
is an administrative board with quasi-judicial functions m d  has a spe- 
cial or limited jurisdiction created by statute and confined to its terms." 
Letterlough v. Atkins, 258 X.C. 166, 168, 128 S.E. 2d 215, and cases 
cited; Riddiz v. Rex 311lls, 237 K.C. 660, 662, 75 S.E. 2d 777; Tzndall v. 
Furniture Co., 216 Y.C. 306, 312, 4 S.E. 2d 894. Khether the commission 
had jurisdiction of the subject matter, to wit, said controversy between 
appellant and Casualty Company, depends solely upon whether such 
jurisdiction was conferred by statute. Hart 21. Motors, 244 N.C. 84, 92 
S.E. 2d 673, and cases cited. ",4n absolute want of jurisdiction over the 
subject matter may be taken advantage of at  any stage of the proceed- 
ings, even after judgment." Pulley v. Pulley, 255 N.C. 423, 429, 121 S.E. 
2d 876, and cases cited. Casualty Company has contended throughout 
this proceeding that the Comn~ission had no jurisdiction of said subject 
matter. 

There is no contention that our Act expressly confers upon the Coin- 
mission equitable jurisdiction to determine an asserted cause of action to 
reform a workmen's compensation insurance policy. The question is 
whether there is any statutory provision which, by necessary implication, 
confers such jurisdiction. In  resolving this question, the nature of such 
cause of action and traditional requirements in respect of pleadings and 
burden of proof must be considered. 
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Kell  established principles relatlng to tlie equatable remedy of refor- 
mation include the follo~ving: "A proper case for the reformation of m- 
struments must be made by the pleadmgs, and considerable strictness 
of pleadlngs as well as of proof 1s requlred," 76 C J.S., Reformation of 
Instruments 5 72, 43 Am. Jur., Reformation of Instruments § 98. "The 
power to reform an matrunlent 1s an extraordinary one nhose exercise 
must be guarded with zealous care, and exercised nlth great cautlon. 
Thus, equity is slow and cautious m the exercise of thls pomr ,  and will 
grant reformation only in a clear case of fraud or mistalic." 76 C.J S , 
Reformat1011 of Instruments 8 3;  43 Am. Jur  , Refoiinatmn of Instru- 
ments 5 To reform, z.e, to correct, a nrltten lnstlument on the ground 
of rnutual nllstake of the partley the erldence m u d  be clear, strong and 
convincing Johnson v. Jolznson, 172 N C 330, 90 S E. 516 "Whether or 
not the evldence is clear, strong and conrmcing in a particular case 1s for 
the jury to deternme." Stanabury. Sortli Carolina Evidence, Second 
Edltlon, 5 213, and cases clted. 

Unless the notlce of accident requlred by G P. 97-22 and C: S. 97-23 IS 

SO considered, our -4ct (G S. 97-1 et  seq ) makes no mentlon of pleadlngs. 
K O  statutory provision buggests it noulcl hare  been appropliate for ap- 
pellant to have alleged a cause of actlon agalnst Casualty Company for 
reformat1011 of the pollcy on tlie ground of mutual nustake Indeed, ap- 
pellant dld not attempt to plead or assert such c a u ~  of artion -2ppel- 
lant's inotlon of Janualy 31, 1963, that Cawalty Company be made a 
party to tlie proceedings, 1s based on ~ t s  asertlon that ~ t s  llablllb, if 

any, on account of plamtlff's injury on 1 Iay  3, 1960, via< covertd 1 ~ y  the 
pollcy Casualty Coinpany had 1suec1. 

"Whether admmistrntlve trlbunnls hare equlty jurlsdictlon to reform 
a pollcy of insurance to conform to the true intent of the pnr t le~ de- 
pends on the wording of tlie Constitution and tlie Statute enacted in pur- 
suance tl~ereto creating tlie tribunal. A~dminlstrativc tribunals are of 11x1- 
itcd jurisdiction. I n  some states ton-t~tutlon,d :ind stntutoly plovlsions 
confer equlty jurlsdictlon upon them vih1c11 per11,ts tlie refonnntlon of a 
pollcy. I n  other states such reforrnatlon may be accoinpllrl~ed only 
through courts of equlty, ~111le m st111 other atatea the courts, without 
specific refeience to either statutory or constitutional authority have held 
that the part~cular admmi~t ln t~ve  t r ~ l ~ u n a l  l ~ t s  such ecjulty pone1 " 
Schneldcr, Workmen's Cornpen~atlon Tcut, Pernlnncnt Editlon, T701ume 
12, 2500, 58 Am. Jur  , Workmen's Conlpensatlon $ 572; 100 C J S , 
TI-orknien's Coinpenwtion $ 377; Annotat~on: 127 ,4 L R. 473. 

This summary 1s pertinent: "The general rule appears to be that,  when 
~t is ancillary to the determnatlon of the employee's rights, the compen- 
sation commlsslon has authority to pass upon a question ielatmg to the 
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insurance policy, including fraud in procurement, mistake of the parties, 
reformation of the policy, cancellation, and construction of extent of cov- 
erage. This is, of course, in harmony with the conception of conlpensation 
insurance as being something more than an independent contractual mat- 
ter between insurer and insured. On the other hand, when the rights of 
the employee in a pending claim are not a t  stake, many commissions dis- 
avow jurisdiction and send tlle parties to tlle courts for relief. This may 
occur when the question is purely one between two insurers, one of whom 
alleges that he has been made to pay an undue share of an award to a 
claimant, the award itself not being under attack. Or it may occur when 
the insured and insurer have some dispute entirely between theinselves 
about the validity or coverage of the policy or the sharing of the ad- 
mitted liability." Larson, Workmen's Compensation Law, Volume 2, § 
92.40. 

I n  our opinion, and me so decide, our Act does not confer upon the 
Conlmission expressly or by implication jurisdiction to determine, in a 
proceeding in which plaintiff asserts no claim against Casualty Com- 
pany, appellant's asserted right to reform the policy and to recover from 
Casualty Company the amount of plaintiff's award. I t  was not contem- 
plated that paynient of conlpensation to an injured employee should be 
delayed by or involved in a determination of such a controversy. 

I t  is unnecessary to determine to what extent, if any, our Act confers 
equitable jurisdict~on up011 the Conln~ission. I t  seems appropriate that 
such determination(s) be made when specific factual situations are un- 
der consideration. I t  is noted: Under Article IV (Section 3) of the Con- 
stitution of Sort11 Carolina as amended in 1962 the General Assembly 
may vest in administrative agencies "such judicial powers as may be 
reasonably necessary as an incident to the accoinplishn~ent of the pur- 
poses for which the agencies were created." 

Unquestionably, the Commission has jurisdiction to set aside on the 
ground of mutual mistake an agreement and an award theretofore en- 
tered in a proceeding for compensation. S e a l  v. Clary, 259 N.C. 163, 130 
S.E. 2d 39. Here, the Commission's records disclose appellant's prior 
policy expired April 20, 1960, and that appellant's conipensation liability 
was not insured between April 20, 1960, and RIay 9, 1960. 

Appellant contends equitable jurisdiction to determine the cause of 
action i t  asserts against Casualty Company is conferred by G.S. 97-91, 
which provides: "All questions ariszng under this article if not settled by 
agreements of the parties interested therein, with the approval of the 
Commission, shall be determined by tlle Commission, except as other- 
~ ~ i s e  herein provided." (Our italics). Questions "arising under this 
article" would seem to consist primarily, if not exclusively, of questions 
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for decision in the determination of rights asserted by or on behalf of an  
injured employee or his dependents. 

Appellant quotes and stresses this escerpt from the opinion in Greene 
v. Spiz'ey, sz ipm,  viz.: "The Con~iiiission is specifically vested by statute 
with jurisdiction to hear 'all questions arising under' the Compensation 
-4ct. G.S. 97-91. This jurisdiction under the statute ordinarily includes 
the right and duty to hear and determine questions of fact and law re- 
specting the existence of insurance coverage and liability of the insur- 
ance carrier." TT'hile the quoted statement, considered apart  from the fac- 
tual situation under consideration, ~ o u l d  seein to support appellant's con- 
tention with reference to the jurisdiction of the Commission, we are niind- 
ful of this apt  expression of Barnhill, J. (later C. J.) : "The law discussed 
in any opinion is set within the f r a i n e ~ o r k  of the facts of that  particu- 
lar case . . ." Lzght Co. 1;. Moss, 220 S.C. 200, 17 S.E. 2d 10. 

Reference is made to the preliminarp statement and opinion in Greene 
v. Spivey, supra, for a full esplanation of the factual situation. Greene, 
an  einployee of Spn-ey. sustained a compen~able injury on July 19, 1949, 
and as a rewlt  thereof died on July 2G, 1949. Tlie Comini~slon's award 
in favor of Greene's dependents TT:E against Spivey, Greene's employer, 
and against -4merican l lu lunl  Liability Insuiancc Company i,\inerican 
Mutual)  as Spivey's con~pensation insu~ailce carrier. 

Splvey was engaged in the buziness of "timbering and logging." H e  
purc!med and K0rliCd standing timber and sold logs in the op~m imtr- 
ket. IIowever. on January 14, 1949, and for some time prior thereto, lle 
had been relling his entire output to Hslscy Hardnood Company, Inc.  
(Halsey E-Iardwood). H e  continued to do so until I\larch, 1949. 011 Jan- 
uary 1-1, 1949. American l lu tua l  issued ~ t s  compensation insurance policy 
to Hnlsey Hardn ood on a "quarterly audit basis." Spivey, Halwy Hard- 
wood and Ainerican Rlutual negctisted wit11 refcrcnce to providing com- 
pensation coverage for Spivey. I t  n-as agreed that  Spivey would bc cov- 
ercd by the Hnlsey Hardn-ood policy upon payment of prenliuins based 
on 3.370 of his payroll, to be reported and paid n-eckly by Spivey to 
Halsey Hardn-ood and thereafter trancmitted by Halsey H a r d ~ ~ o o d  to 
American 3Iutual. Beginning the first ~ e e l i  in February. 1949, and 
thereafter, Ypivey reported and paid weekly to Halsey IIard\vood. Tlie 
Commission found as a fact that  L ' l ~ r e ~ l i u n ~ s  were paid by 0. R.  Spivey 
to Halsey Ilardwood in accordance with the arrangement detailed until 
after the death of Henry Greene." A4mer~can Mutual conceded the policy 
provided coverage for Spivry from ''on or about 1 February, 1949." The 
opinion states: "However, .Anierican Alutual takes the position that zts 
contract with Spivey furnished coverage of his norkers only ~vhile and 
so long as he was selling and delivering logs to Halsey Hardwood." (Our 
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italics). American Mutual's primary contention vias that Spivey mas not 
covered on July 19, 1949, when Greene was fatally injured, because 
Spivey then was not engaged in selling and delivering logs to Halsey 
Hardwood but was engaged in selling and delivering logs to another pur- 
chaser. 

In  Greene v. Spivey, supra, the policy mas in full force and effect on 
July 19, 1949. Subsequent to the issuance of the policy, the agreement 
was reached that, for the consideration stated, it would provide coverage 
for Spivey. No question was presented as to the necessity for reforma- 
tion of the policy or of the Commission's jurisdiction to reform the 
policy. Whether the Commission had jurisdiction seems to have been 
raised and treated as an incidental question. Indeed, in view of .American 
Alutual's admission that the policy provided corerage to Spivey "for a 
time," it does not appear that a serious question as to jurisdiction mas 
presented. Be that as it may, the conclusion reached is that Greene v. 
Spzvey, supra, may not be considered authority for tlie proposition that 
the Commission has equitable jurisdiction to determine wliether a com- 
pensation insurance policy should be reformed. A fortiori, this is true 
when as here the controversy is solely between the employer and tlie in- 
surance company. 

The portion of the judgment of the court below which affirms the 
award of the Commission "allowing compensation to the plaintiff as 
against the defendant, employer, Gastonia Ice Cream Company, Inc.," 
is affirmed. 

The portion of said judgment providing, "and the opinion and award 
of the Korth Carolina Industrial Coinniission denying compensation to 
the employee as against the defendant, carrier, Lumbernlens Mutual 
Casualty Company, is likewise, in all respect approved and c~onfirmed," 
is stricken therefrom for tn-o reasons, to wit: (1) The Commission's 
award contains no reference to the Casualty Company. ( 2 )  The Coni- 
mission had no jzirisdiction to determine the controversy between appel- 
lant and Casualty Company. Too, as stated above, all of the Commis- 
sion's findings of fact and conclusions of law relating to the controversy 
between appcllant and Casualty Company are set aside. Hence, in fur- 
ther litigation, if any, between appellant and Casualty Compnny neither 
party will be prejudiced on account of any finding of fact or conclusion of 
law nisde herein. 

As modified as provided in this opinion, the judgment of the court 
below is affirmed. 

Nodified and affirmed. 
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MELVIN W. STANIiES V. B ILLS  RAT BROWN AXD LONNIE C. JONES, JR. 

(Fi led  31 J a n u a ~ y  1964.) 

1. Master and Servant § 8& 
The Workmen's Compensation Act precludes an  action by one employee 

against another to recorer for  negligent injury when the employees and the 
employer a r e  subject to the Compensation Act and the injury arises out of 
aud in tlie course of the employment. 

2. Dimter and Servant 8 91- 
The approval by the Industrial Comniission of a n  agreement for compen- 

sation q ton  facts stipulated is  a s  conclusive a s  a n  award of the Commission 
in an  a d ~ e r s a r y  proceeding. G.S. 97-82, G.S. 97-83. 

3. Same; Master and Servant 5 86- 
Where the Industrial Commission has  entered a n  award affirlning a n  

agreement for compensation for injuries indicted by a fellow employee, a 
cummissioner may not thereafter, upon agreement of the injured em~~loyee ,  
the employer and tlie insurer tha t  the injured employee was not engaged in 
tlie employment a t  the time, set aside the award without a hearing and 
nithout notice to the fellow einl~loyee. G.S. 97-6, G.S. 97-17, and a n  action a t  
coninion law thereafter institntecl by the injured employee against his fellvw 
employee should be nonsuited in the Superior Coui't. 

4. Autoinobiles § 41f- 
Evidence that defendant-driver ~mlluied tlle rear  of another vehicle stoil- 

ped because of a red traffic light lteld sufficient to take tlie issue of negligence 
to the jury. 

5. Automobiles §§ 21, 46- 
Where defendant introduces eridence tha t  he r an  into the  rear of a sta- 

tionary vehicle because of unforeseeable brake failure due to loss of brake 
fluid, the court s:iould charge tlie jury a s  to the law if the jury should find 
the facts as  contended by defendant, and the mere summarization of tlle eri-  
dence and s ta ten~ent  of the defendant's c'ontentiolls with respect to the failure 
of the brake are  insufficient. 

MOORE, J., concurring. 

P.XRKER, J.. joins in concurring opinion. 

APPEALS by plaintiff and defendant Brown from Caw, J.,  July 29, 1963 
Civil Session of 12~~31.m-CE. 

Plaintiff seeks by this action damages for injuries to person and prop- 
erty sustained  hen the vehicle in mhich he was riding was struck in the 
rear by a vehicle on-ned by defendant Jones but driven by defendant 
Brown. The collision occurred about 6:13 p.m. 1 March 1960 a t  the in- 
tersection of K e b b  and Lexington Avenues in Burlington. 

Plaintiff alleges: Brown, a police officer of Burlington, arrested Jones 
on the charge of operating a motor vehicle while under the influence of 
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intoxicants; the Jones car was parked while Brown took Jones to jail; 
Brown, in the performance of his duty as a policeman, returned to the 
Jones car for the purpose of parking i t  off the streets; while moving the 
Jones car, Brown ran into the rear of plaintiff's vehicle which had stop- 
ped because of a red traffic light; the collision was caused by the negligent 
failure of Brown to keep a proper lookout and control the car he was 
driving, and driving i t  a t  a speed in cJxcess of that  permitted by  law; 
Brown Jvas acting as agent for Jones in moving the car. 

Brown and Jones filed a joint answer. They denied the alleged neg- 
ligence, alleged the collision was caused by an  unforeseeable brake fail- 
ure due to loss of brake fluid. They denied the alleged relationship of 
principal and agent. For an affimative defense they alleged both plain- 
tiff and Brown were police officers of Burlington. Both in the performance 
of their duties x e n t  to remove the Jones vehicle from tlie streets. The 
collision occurred in the performance of that  work; and because plain- 
tiff had been injured by a fellow servant in the course and scope of their 
employment, plaintiff, Burlington, and Burlington's insurance carrier for 
workmen's coinpensation had submitted to the Industrial Commission 
tlie question of compensation to which plaintiff was entitled. The Com- 
mission had made an award n-hich was conclusive and binding on the 
parties. 

Plaintiff filed a reply admitting the Industrial Comniission had made 
an  a~vard  but alleged this ava rd  was thereafter vacated by tlie Commis- 
sion because the injury did not arise out of and in the course of plain- 
tiff's employment. 

Issues based on ( I )  the alleged negligence of Brown, ( 2 )  agency, 
and (3) damages (a) to the person and (11) to plaintiff's ~ e h i c l e  were 
subiiiittcd to a jury. The jury answered the first issue in the affirmative, 
the second, in response to a peremptory instruction, in the negative. It 
fixed the amount of damages for personal injuries and to the truck. 

The court set aside that  portion of the verdict fixing the damages for 
personal injuries. I t  did so because it was of the opinion it had commit- 
ted an error of law on that  question. I t  rendered judgment for $100, the 
amount assessed as damages to the truck. 

Plaintiff and Brown appealed. 

H .  Clay Hemric, Clarence Ross, and B. F.  TT'ood for plaintiff appel- 
lee. appellant. 

Smith, Moore, Smith, Schell & Hunter by B y m m  .)I. Hunter for de- 
fendant appellee, appellant. 

RODMAN, J. Plaintiff's appeal is directed to the action of the court 
in setting aside, because of error of law arising during tlie trial, tha t  
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portion of the verdict fixing damages for personal injuries. The conclu- 
sion we reach with respect to the errors assigned by Brown makes i t  
unnecessary to answer the question propounded by plaintiff. 

Brown's appeal presents two questions: (1) Is lie liable for personai 
injuries sustained by plaintiff? (2) Did the court commit error in the 
charge xi th  respect to the asserted negl~gence of Brown? 

Our Worknien's Compensation Act, c. 97 of the General Statutes, was 
enacted in 1929. Sec. 9 of that chapter relieves an employee froni ha- 
bility for negligence resulting in injury to a fellow employee when the 
employees and employer are subject to the Conipcnsation Act and the 
injury arises out of and in the course of the elnp!oyment. Warner v. 
Leder, 234 S . C .  727, 69 S.E. 2d 6 ;  Bass 71. Ingold, 232 X.C. 293, 60 S.E. 
2d 114; Esslck v. Lexmgton, 232 K.C. 200, 60 S.E. 2d 106. 

Llunicipalit~es and their employees are bound by the Act, G.S. 97-7. 
The Act does not purport to deal n-,th an enlployee's comnion larv right 
of action against his fello~v eniployee for damage to property. 

Brown, as a defense to plaintiff's right to damages for personal in- 
juries, pleaded an award made by the Industrial Coinnii~sion. In  support 
of his defense he put in evidence I.C. Form 21 entitled " A G R E E M E S T  
F O R  C O M P E S S A T I O S  F O R  D I S A B I L I T Y  MELT7IS  T V I L L A R D  
S T A L Y L E Y  (Employee) v. CITY OF BURLI-1-GTO-Y (Employer)  
I O W A  ATATIOLYA4L M U T U A L  IA7S. CO.  (Carrzer)." The named parties 
stipulated the following facts: (1) "(X)11 parties hereto are subject to 
and bound by the provisions of the Korth Carolina Workmen's Com- 
pensation Act, and that the 1on.a Sational hIutual Insurance Company 
is the insurance carrier for said employer." (2) Enlployee sustained an 
injury by accident arising out of and in the course of his employn~ent on 
1 March 1960. (3)  The accident resulted in a sprained back and neck. 
(4) The average ~veelily wage of the enlployee a t  the time of the acci- 
dent, includ~ng overtime, a a e  $323 per month. (5) Disability resulting 
froni the accident began on 2 March 1960. (6) The employer and the 
insurance carrier were bound to pay to the employee coiiipensation nt  
the rate of $35 per week for 2 and 517 werks. (7) The employee return- 
ed to ~ ~ o r l ;  for the City of Bnrlmgton on 23 JIarch 1960 at  an average 
rTage of $323 per month. Coml~cnsntion \r.az paid pursuant to the stip- 
ulations on 8 June 1960. Tlic Indu>trial Commission, based on the facts 
stipulated and the coinpensation paid, approved the agreenient on 13 
June 1960. 

The Conimisr.ion's approval of the stipulated facts and payment was 
as conclus~ve as if niade upon a determination of facts in an adversary 
proceeding. G.S. 97-82 and 83; Smith 11. Red Cross. 243 X.C. 116, 95 
S.E. 2d 559; ,Yea1 v. Clary, 239 S.C. 163, 130 S.E. 2d 39. Plaintiff, to 
avoid the bar created by the Coinmission's approval, alleged the order 
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of 13 June had been vacated because his injuries were not sustained in 
the course and scope of his employment. 

The order on which plaintiff relies to vacate the award of 13 June 
1960 was made by a deputy commissioner on 8 March 1962. It is based 
on facts stipulated by plaintiff, Burlington, and Iowa Nutual. The stip- 
ulation is dated 18 January 1962. Summarized or quoted, these are the 
facts stipulated: The parties were, on 1 March 1960, bound by the Com- 
pensation Act; plaintiff's monthly wage was $323; employer, on 2 March 
1960, filed a report of the accident and injury with the Industrial Com- 
mission; " the  defendant-insurance carrier thereafter investzgated the  
m a t t e r  and on  the  basis of the  investigation, the  defendant-znsurance car- 
rier concluded tha t  the  p1ainti.f-employee w a s  ilnjured b y  acczdent w i th in  
t h e  course and scope of his employment" ;  defendants then entered into 
an agrsement to pay compensation to plaintiff; the agreement was sub- 
mitted to and approved by the Commcssion; pursuant to tlie agreement 
the insurance carrier paid plaintiff $93 as compensation and $1,259.15 as 
medical expenses; that Brown was acting in tlie coursc and scope of his 
einployment when he collided with the vehicle occupied by plaintiff; but 
"because of the mistaken belief that a police officer is always on duty 
and acting within tlie course and scope of his employment, and the fact 
that the plaintiff-employee had gone to the point viliere there was a cave- 
in in tlie street, a captain of the police department filed an employer's re- 
port of accident in mliich he stated that the plaintiff-enlployee was re- 
turning to the police station after assisting a fellow patrolman on an 
assignment, and the platnti , f-employee a d ~ m e d  the  d e f e n d a n f - m u r a n e e  
carrzer t h a t  he  was  still o n  d u t y  a t  the  t ime  of the  acczdent and w a s  as- 
sisting P o l ~ c e  Ofjicer B r o w n  w h o  had ccrrested n driver of a velzzcle for 
being under  the  influence of mtoxicants  and tha t  the  crcczclcnt occurred 
a s  t h e y  w e w  012 t he  w a y  back t o  the  pollee statlon and t h a t  the  plaintiff- 
employee u'as uszng his o w n  personal 11eh;cle s n c e  there u w e  n o  other 
such vehicles avazlable"; compensation and medical payments had been 
made; "The defendant-insurance carriw was not~fied by tlie plaintiff- 
employee that he was not actually on duty a t  tlie time of the accident 
and that his injury was probably not one covered by the Korkmen's 
Compensation -4ct; that tlie deft.nda17t-ilnszlra~ice carrier and the  de- 
fendant-employer t h e n  conducted separate investigations cmd on  the 
basis of the  investigations conducted they  conclzided that  the  plaintiff 
did n o t  sustain a n  in jury  b y  acczdent arzsmg ou t  of and tn  the  course of 
t h e  plaintiff's enzployvzent." (Emphasis supplied). Based on these stip- 
ulations the deputy commissioner, on 8 March 1962, found as a fact and 
concluded as a matter of  lax^ that plaintiff did not sustain an injury by 
accident arising out of and in tlie coursc of his employment. 

Brown, by motion to nonsuit, challenges the validity of the order of 8 



N.C.] FALL TERM, 1963. 247 

March 1962. T h a t  order n-as made ~vitliout notice to 2ii111. If valid i t  de- 
privcs him of tlie protection accorded by the statute and does so siinply 
because the enlployer and its insurance carrier, a t  tlle suggestion of the 
injured employee, have "concluded tha t  the plu?ntz,@ dzd no t  s~istazn a n  
injury b y  acczderzt nr?szng ou t  of and zn the course of the plumtiff's ern- 
ployvzent," a fact ilitletofore soleninly as-erted by plaintiff and admltted 
after an  investqzit~on by the  insurance carricr. Plaintiff'. riglit to coin- 
pensat~on, undcr the adnlisstonz made in 1960 and not nov  contiowrted, 
dcpendcd upon a ~esolution of this s in ip l~  question of fact: Did plaintiff 
go to the J o n e ~  c x  for tllc purpo>e of assigting Rro\rn in the perform- 
ance of his duty? If so, tlie rights of plaintiff and Bro\.in znter se n ere 
fixed by thc express language of the Conil)~n~:i t ion Act. The Comniis- 
sion, nit11 plenary power to dccidc tliat factual question, answercd in t h e  
affirmative. I t s  ansu-er was bawd u l ~ u  the adinissions made by the in- 
jured party, liis elnployer, and by tlie imurance carrier after ~t had 
made its OW11 lilvestigation 

The Industrial Coinniiss~on has the inherent power, upon application 
made in due time, to relieve a party froill a judicial deternilnation of his 
rights when the decision is a product of mistake, fraud, or excusable neg- 
lect. S e a l  21. Cla111, s7cprn; Butt.s v. Jfontnquc Brothem, 208 N.C. 183, 
179 S.E. 799; Ruth v. Carolma C'leancm. 206 ?; C.  540, 174 S.E. 415; 
Hariis v. Diamo7~d Const.  Co .  (T'n.). 36 S.E. 2d 573; Ahmotations 73 
4.L.R. 2d 939 e t  seq.; 2 Am. Jur. 2d 336. But  this power to prevent in- 
justice by fraud, mistake, or eucusablc neglect doc.. not extend so far as  
to permit a nullification of thc Act, by an agrccinent between a party 
entitled to receive and a party obligated to pay compensation tliat they 
will disregard its provisions. CT S. 97-6, 17. 

Klien i t  has been judicially determined upon sole~nrl admissions made 
by the party entitled to receivc and tlir p x t y  ohligated to pay that  tbe 
employee has w>taincd a coinpensable injury, rights accrue to others 
mhicli cannot bc disturbed ~ ~ i t l i o u t  notice a i d  an opportumty to he 
heard. S e a l  1;. Clary,  supra. 

I t  fo1lon.s from what wc have >aid that  tlle order of the deputy com- 
rniwioncr, h::scd as it iq solely 11pon the :\qtcoluent of the employre, em- 
ployer and in+urance carrier, without notice to and an 01)lmtunity for 
Brown to bc hrard i.;, a4 to him. 'i.oid. I T ~ l t ~ l ~ r ~ n /  071 P r o d ~ ( c f s  Co. I,. n o o f  
Rcf. Co., 3% 5.8. 375, 90 I,. ed 1417; XLi -1111 Jur.  672 

The record doc. not disclose  hen the 1mrt1c.s <ought to h a w  the Coiii- 
miss~on vacate its original a n  a d  I t  m l l ~ t  not be inferred fronl n-hat is 
here said with respect to the power of the Conlmis4on in a proper cn-e 
to vacate an  award that  the Conlinission can or should act  upon tlie 
petition which the parties filed with it. ('ertainly the Commiwion ha.< no 
greater authority than courts of general jurisdiction in similar sit11 a t ' ionq. 
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In re Crawford, (S.C.), 30 S.E. 2d 841. The least tha t  is required of a n  
applicant is that  he shall have exercised due diligence. Henderson v. Hen- 
derson, 232 N.C. 1, 59 S.E. 2d 227 ; 30A Am. Jur.  625. Whether G.S. 1- 
220 is applicable to cases before the  Industrial Commission where relief 
i s  sought on the ground of fraud, mistake, or excusable neglect, need not 
now be determined. 

The court erred in declining to allow Brown's motion to nonsuit plain- 
tiff's cause of action for personal injuries. 

The evidence with respect to Brown's negligence was sufficient to 
carry the case to the jury; hence the court properly overruled the mo- 
tion as it relates to plaintiff's claim for property damage. 

Plaintiff alleged the collision was callsed by the negligence of Brown in 
tha t  he ( a )  exceeded the speed limit, (b )  failed to keep his vehicle un- 
der control, and (c)  failed to look out for other traffic. Plaintiff's evi- 
dence was sufficient to support a finding of negligence based on any of 
these allegations. 

Brown's evidence was sufficient to repel the asserted nrgligence. To  
explain his failure to stop before colliding with plaintiff':, vehicle, lie 
offered evidonce that  there was a sudden and unesplained failure of the 
brakes on his car caused by loss of brake fluid. 

The court In its charge sulnmarized tlie evidcnce and stated Brown's 
contention with respect to the failure of the brakes, but i t  faded to state 
what the law would be if tlie jury conc~lucled tlie collision wls  caused by 
an unforeseeable brake failure. Bronx's exception directed to the failure 
of the court to declare the law entitles him to n nevi trial on the issue of 
negligence. 

Reversed on the claim for personal injuries. 
Kew trial on the claim for property dnmage. 

NOORE, J., concurring: An agreen~cnt for the payment of work- 
men's coinpensation, setting out jurisdictional facts and that the em- 
ployee n'as injured by accident arising out of and in the course of his 
employn~ent, when approved by the Industrial Conlmission is as binding 
on the parties as an order, decision or a ~ ~ a r d  of the Co~nmission m a p -  
pealed froill, or an award of the Cominission affirmed on appeal. Smzth 
v. Red Cross, 243 N.C. 116, 93 S.E. 2d 5.79. Such agreement may be set 
aside for fraud, misrepresentsltion or iw tua l  mistake a t  the instance of 
a party or parties thereto. A\*enl v. Clar !~ ,  239 S . C .  163, 130 S.E. 2d 39. 

I concur \ ~ i t h  the holding of the  majority opinion that such agreement 
may not be set aside by the Commission upon the cx parte factual stip- 
ulations of the parties which have the effect of withdrawing the question 
of compensation from the jurisdiction of the Commission, though such 
stipulations tend to show a mutual mistake of fact. Jurisdiction may 
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not be turned on and off a t  the whim or for the convenience of the parties. 
"In determining the question of jurisdiction, considerations of hardship, 
or the merits of the case, can play no part, nor is tlie concurrence of the  
litigants or witnesses controlling." 21 C.J.S., Courts, s. 112, pp. 170, 171. 
"When a t  any time or in any manner it is represented to the court tha t  
i t  has not jurisdiction, the court should examine the grounds of its juris- 
diction before proceeding further, the question of jurisdiction being al- 
ways open for determination. The court may receive testimony on a pre- 
liminary question to determine its jurisdiction and is not bound to dis- 
miss the suit on a mere allegation of lack of jurisdiction, but niay inquire 
into the correctness of the averment." 21 C.J.S., Courts, s. 113, p. 175. 
There can bc no ~vaiver of jurisdiction Jl i l ler  c. Roberts, 212 S.C. 126, 
193 S.E. 286. 9 n  order of the Commission relinquishing jurisdiction, 
theretofore asserted, should be made only after a plenary hearing insti- 
tuted, if i t  need be, by the C'ommission itself. Such hearing m s  not had 
in this case. The inajority opinion correctly reversed the court below on 
the question of nonsuit. 

However, in my opinion we should not leave the impression that  a full 
hearing and determination of the question of jurisdiction by the Com- 
n~ission ~vould bind the defendant in the present action-the fellow em- 
ployee. The sole issue before the Industrial Commission is whether Stan- 
ley, plaintiff herein, is entitled to compensation under the \T:orkmenls 
Conq~ensation Act. Defendant herein, the fellov employee, is neither a 
necessary nor proper party to the proceeding. H e  niay be a necessary or 
important witness before the Commission, but the Connnission cannot 
make h,iin a party to the proceeding before that  tribunal. I t s  orders and 
awards will be binding only upon the claimant-employee, the employer 
and insurance carrier. 

Miller v. Roberts, supra, was an action in Superior Court for wrongful 
death. Miller and Townsend, a fellow employee, Jvere employed by 
Roberts. Miller was fatally injured while riding in a motor vehicle op- 
erated by Townsend. Both were about the business of Roberts a t  the 
time of tlie injury. The iimnediate cause of the injury n-as the negligence 
of Townsend in the operation of the motor vehicle. AIillerls administra- 
trix instituted an  action in Superior Court for the wrongful death of 
Miller, alleging actionable negligence on the part  of Townsend and tlie 
liability of Roberts under the doctrine of ~esponcleat  superior. Defen- 
dants did not plead the TTTorkn?en's Compensation Act in bar, but there 
n.as uncontradicted evidence that  Roberts had, a t  the time of tlie acci- 
dent, 23 employees in the business establishment a t  wliich Jliller and 
Townsend worked. The trial court nonsuited the action for want of juris- 
diction in the Superior Court. On appeal, this Court affirmed, holding 



250 I N  T H E  SUPREME COURT. [261 

that "The Superior Court has the duty and power to find a jurisdictional 
fact." 

"Every court has judicial power to hear and determine, or inquire 
into, the question of its own jurisdiction, both as to parties and subject 
matter, and to decide all questions, whether of law or fact, the decision 
of which is necessary to determine the question of jurisdiction." 21 
C.J.S., Courts, s. 113, p. 174. I t  is the first duty of a court to determine 
its own jurisdiction. Patrick v. Baker, 180 N.C. 588, 105 S.E. 271. 

In  my opinion the Industrial Commission is without authority to bind 
defendant Brown as to its jurisdiction. If the Industrial Commission, af- 
ter a full hearing should determine that the agreement for con~pensation 
for Stanley was executed by reason of mutual mistake, that Stanley was 
not injured in the course of his employn~ent, and that Stanley had been 
diligent in m o ~ i n g  to vacate the agreement, Brown ~ o u l d  still be entitled 
to raise and have determined in Superior Court tlie question of jurisdic- 
tion in an action in Superior Court to fix him with liability for Brown's 
injury. 

PARKER, J., joins in the concurring opinion. 

(Filed 31 January 19m.) 

1. Antomobiles §S 24.1; 33- 
-4 complnint containing allegations to the effect that defendant wrecked the 

nutomobile driven by her as  the result of her negligent operation of the ve- 
hicle, tlint defendant's arni n-nu pinned between the vehicle and the ground, 
that plaintiff, cnllcd to the scene as  the result of defendant's cries for aid, 
lifted the vehicle and extricated defendant and took her into his home, and 
that in lifting tlie vehicle plaintiff suffered serious injury to his back, is held 
to state a cause of action. 

The doctrine of rescue, nsually arising in negating contributory negligence 
on the part of a person rescuing another from peril resulting from the negli- 
gence of n third person, is applicable jn this State to permit I'ecorery by the 
rescurcr injured in tlie rescue of a person placed in a position of peril by his 
o~vn negligence. 

HIGGIKS, J., dissenting. 
Rou~ran-, J., joins in dissent. 
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APPEAL by plaintiff froin MacRae, Speczal Judge, June 1963 Special 
Civil Session of Co~uarsns. 

This is a civil action in which the plaintiff seeks to recover damages 
for personal injuries sustained while rescuing tlie fenie defendant from 
an upset automobile under the circuiilstances hereinafter set out. 

Plaintiff and the defendants live on a rural unpaved road, just off U. 
S. Highway S o .  74, between Evergreen and Chadbourn, in Columbus 
County. The honle of the plaintiff is located between the home of the 
defendants and Highway KO. 74. On the morning of 22 April 1962, plain- 
tiff ~ v a s  in his home when the feme defendant, wife of the illale defen- 
dant, drove along the unpaved road in a southerly direction to r~ard  High- 
way S o .  74. The feme defendant, operating a 1939 Volkbn-agen, owned 
and maintained by her husband and furnished by him for the use of the 
members of his fanlily as a faililly purpose car, was traveling a t  a h~gll 
and unlan ful rate of speed, in violation of G.S. 20-140, and, as she 
reached a point in said road approxinlately in front of the honie of 
plaintiff, she lost control of said vehicle. The autoinobile overtuincd in 
the roadn-ay. Plaintiff x i s  summoned from his house by other nienibers 
of his family ~ l l o  had heard or seen the accident. Upon arriving a t  the 
automobile, plaintiff observed that gasoline was leaking out of the taidi 
and saturating the ground around the autoinobile. The feme defendant 
indicated to plaintiff that her arm was caught betn-een the door and the 
ground and that she mas unable to free herself; that she ~ x s  suffering 
"intolerable physical agony." Tliereupon, the plaintiff lifted tlle auto- 
mobile in order to free the fenle defendant's arm, got her out of the au- 
tomobile and took her into his honie. I n  the process of lifting the auto- 
mobile, it is alleged plaintiff suffered serious injuries to his back, for 
which he has been compelled to obtain extended medical care and treat- 
ment; tliat he continues to suffer "excrutiating pain" as the result of the 
injury to his back. 

Plaintiff alleges in his complaint that tlie injuries sustained by him 
were solely and proximately caused by the negligence of tlle feme de- 
fendant. 

The defendants demurred to the complaint on the ground that it fails 
to state a cause of action or tliat it fails to allege the violation of any 
duty owed by the defendants to the plaintiff, and for that the negligence 
complained of in tile complaint was not tlle proximate cause of the in- 
juries received by the plaintiff as a matter of law. 

The demurrer n-as sustained and the plaintiff appeals, assigning error. 

David M. R: W .  Earl Britt; John TI.'. Campbell for plaintiff. 
Tally, Tally, Taylor & Henley for defendants. 
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DENNY, C.J. This case involves the application of what is known as  
the rescue doctrine. 

Our cases involving the doctrine seem to differ factually from the 
present one. I n  11-orris v. R .  R., 152 N.C. 505, 67 S.E. 1017, 27 L.R.A. 
(N.S.) 1069; Aljord 21. T/t7ashington, 238 N.C. 694, 78 S.E. 2d 915; s.c., 
244 N.C. 132, 92 S.E. 2d 788; and Bumgarner v. R. R., 247 N.C. 374, 100 
S.E. 2d 830, tlie plaintiff in each of these cases had rescued or under- 
taken to rescue a person or persons who had been subjected to imminent 
peril through tlie negligence of a third person. 

I n  ~Yorris 2,.  R. R., supra, it is said: "" * * ( I )  t is well established 
that  when the life of a human being is suddenly subjected to imminent 
peril through another's negligence, either a comrade or a bystander may 
attempt to save it, and his conduct is not subjected to the same exacting 
rules which obtain under ordinary conditions; nor should contributory 
negligence on the part of t!~e imperiled person be allowed, as a rule, t o  
affect the question. " " " (W) hen one sees his fellow-man in such peril 
lie is not required to pause and calculate as to court decisions, nor re- 
call tlie last statute as to the burden of proof, but he is allowed to follow 
tlie promtings of a generous nature and extend help which the occasion 
requires; and his efforts mill not be imputed to him for wrong, * * * 
unless his conduct is rash to the degree of reckless; and all of them hold 
that  full allovance inust be made for the emergency presented." 

Like~vise, in Aljord v. TVasl~ington, 238 S . C .  694, 78 S.E. 2d 915, this 
Court quoted with a p p r o ~ a l  the rule laid down in 38 Am. Jur., Xegli- 
gence, section 228, page 912, as follows: "The rule is well settled that  
one ~ h o  sees :I person in imininent and serious peril caused by the negli- 
gence of another cannot be charged with contributory negligence, as a 
matter of law, in risking !iis own life or serious injury in attempting to 
effect a rescucx, provided the attempt is not recliless!y or rashly made." 
T o  like effect is 65 C.J.S., Scgligence, sect,ion 124, page 736. 

The appcllccs contend that  since the feme defendant did not imperil 
anotlicr, but only herself, the plaintiff cannot recover, citing Saylor v. 
Parsons, 122 Iowa 679, 98 Y.W. 300, 61 L.R.A. 542, 101 4m. St. Rep. 
283. 

I n  the Paylor case the Court held the rescuer could not recover on the 
ground that ,  "TJTl~ere no one clse i concerned, the individual may incur 
danqers and risks as lie may cl~oose, and in doing so he violates no 
legal duty. H e  cannot be guilty legally, though he may be morally, of 
neglecting hiniself." This view has not met wit11 favor in other jurisdic- 
tions, but instead, when it has been pressed, i t  has been almost invari- 
ably rejected. 

I n  the case of Bwgh v. Bigelow, 310 hlich. 74, 16 N.W. 2d 668, 158 
A.L.R. 184, the defendant drove his car into an  intersection where a col- 
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lision occurred. Plaintiff alleged the defendant was negligent in the op- 
eration of his automobile, that  her attention was attracted to the wreck 
by the noise and defendant's cries, and that  she went to his rescue and 
was injured. Defendant relied upon Saylor v. Parsons, supra, and ad- 
vanced substantially the same argument that  the defendants' counsel do 
in their brief in support of the ruling of the court below in the instant 
case. The Michigan Court distinguished the cases thus: ( 'In that  case 
(Saylor) plaintiff was proceeding a t  his own risk on private property 
where the eafety of others ~ o u l d  not necessarily be involved. I n  the in- 
stant case defendant Bigelow was bound by the law of JIichigan to ex- 
ercise due care for the safety of others in his driving upon a public higli- 
way. H H *  

"At this point counsel for defendant makes the distinction that  if 
plaintiff had been injured in tlie rescue of defendant's passenger, Swan, 
there ~ o u l d  be authority to hold defendant liable but argues that  de- 
fendant o ~ e d  no duty to himself not to make himself an object of neces- 
sary rescue and hence he is to be absolved of liability. 

"We can make no such distinction of duty defining tlie duties of driv- 
ers of autoniobiles on the highways of this State. This mas a roadside 
where passers-by would be expected to stop and render needful assist- 
ance. Defendant's claim that  he owed himself and his rescuer no duty 
is without merit. His  cries for help belie his claimed freedom from duty. 
Defendant further argues that  rescue is unusual and that it is an unusual 
thing and therefore not to be anticipated that  passers-by would respond 
to relieve kno~vn dire necessity resulting from an automobile accident. 
We understand the contrary to be the case. 

"Wllether the defendant n-as negligent, and if so, whether such negli- 
gence was the proximate cause of the injury, are questions for the jury." 

I n  Carney v. Buyea, 63 N.Y.S. 2d 902, t!le defendant parked her car on 
an inciine leading from her fannliouse to the lnain highway, without en- 
gaging the brakes, while she got out nnd n -a lkd  some 20 feet in front 
of the car to pick up some soft drink bottles in tlie road. T171iile she was 
stooped over, the car began to roll and plaintiff, a bystander, ran to her 
and was injured in rexuing her. On appeal f ~ o m  a verdict for plaintiff, 
tlie defendant contended, inter alla, that  >he o w d  no duty to the plain- 
tiff and that  she could be guilty of no negligence to herself, citing Saylor 
v. Parsons, supra, After revie~ving the Soylor case at  length, the Court 
said: "In parking her car a s  she did, the defendant endangered llie safety 
not only of the bystanders on her farm but also the safety of herself and 
the probable safety of the users of the highway vlio might be passing her 
farm in case her car should run onto the highway. M a y  not a lack of 
self-protective care be negligent towards any person in whose vicinity 
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one exposes oneself to an  undue risk of injury? " * *" The Court then 
quoted Bolilen on Torts, as follows: " 'The rescuer's riglit of action, 
therefore, must rest upon the view that  one who imperils another, a t  a 
place where there may  be bystanders, must take into account the chance 
that  some bystander will yield to the meritorious impulse to save life or 
even property from destruction, and attempt a rescue.' " * * 

"We think the defendant, by parking her car as she did, exposed her- 
self to undue risk of injury. Her act  in that  respect was wrongful to  the 
plaintiff since i t  brought about an  undue risk of injury to him causing 
him to undertake her rescue to liis injury and damage. Brugk v. Bigelow, 
310 Alich. 74, 16 N.W. 2d 668, 671, 158 A.L.R. 184; Vol. $3 Michigan 
Law Review, pages 960-982. We  think there was a legal duty owing by 
the defendant to the plaintiff not to create an undue risk of injury to him 
and not merely a moral duty as was held in Snylor v. Parsons, 122 Iowa 
679, 98 K.W. 500, 64 L.R.A. 542, 101 Am. St. Rep. 283., supra." 

The Court further said in discussing the case of Eckert v. Long Island 
R. R. Co., 43 N.Y. 502, 3 h l .  Rep. 721: "The rigid rules of an  action a t  
law for negligence bend before a situation where the life of a person is 
imperiled and without penalty to liis rights permit a casual bystander to  
take risks in the attempt to save life which would be prohibited under 
any other circumstances. " ' *" 

I n  the case of Longncre v. Reddick, C.C.A. of Texas, 215 S.W. 2d 404, 
a truck loaded with butane gas owned by J. E. Reddick, the appellee, 
and driven by his employee, J. T .  Abbott, collided rvitli another truck. 
Longacre was walking along the h i g h w y  a short distance from the point 
of the collision. Seeing Abbott apparently unconscious in the cab of the 
truck, Longacre rushed to the truck to rescue him, pulled him out of the 
truck and started away from the truck with him. When he mas only a 
few feet away, the gas in the truck exploded, causing Longacre to be 
severely burned. The facts found were to the effect that  Abbott was 
negligent in driving his truck on the wrong side of the highway, and that  
such negligence was n proximate cause of Longacre's injuries. The trial 
court, however, denicd recovery on the ground that  there was "no negli- 
gence on Reddick's part  as between hiin and Abbott, the driver of the 
truck, that  Abbott could not have claimed damages as against Reddick, 
and that  Longacre could not recover damages froin Reddick unless the 
person whom he rescued, to wit, Abbott, could have recovered from Red- 
dick." 

The Appellate Court said: "Recovery has been allowed in inany cases 
to a plaintiff who had rescued some one from peril where the latter had 
been placed in the position of peril as a result of the negligence of de- 
fendant. Many cases, including several from Texa., are listed in annota- 
tions in 19 A.L.R. 4 and 158 A.L.R. 190. 
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"The gist of the holding3 is tha t  the rescue is something tha t  might 
reasonably be foreseen by the negligent defendant and is a natural and 
probable consequence of his negligence, and that  the rescuer is not guilty 
of contributory negligence as a matter of law in risking loss of his own 
life or serious injury to himself, provided the rescue attempt is not reck- 
lessly or rashly made, and that  contributory negligence is ordinarily a 
question for the jury to decide. * " " 

"The rescued person here Jvas put into the position of peril through the 
negligence of a servant of the defendant Reddick. The servant's negli- 
gence, which under tlie law is imputed to the master, n.as a proximate 
cause of the injuries suffered by tlie plaintiff. I t  iq not material, from 
the plaintiff's standpoint, that  the negligent servant n-as tlie one who was 
rescued. Tlie case is not basically different froin Hrugh v. Rzgelozu, 310 
?\Iich. 74, 16 X.W. 2d 668. 671, 1-58 X.L.R. 184, where liability was im- 
posed on the negligent operator of an aiitomobilc. ~ v h o  was rescued by 
the plaintiff who suffcred injury in maliing the rescue." Tlie judgment of 
the court below was reversed. 

I n  Lynch v. Fzsher, Court of Appeal of Louiqiana, 2nd Circuit, 34 30. 
2d 513, the Court, in considering the que-tion of foreseeabiIity and its ap- 
p1icnt:on to the cloct~.ine of rcbrue. mid: "We t111nk i t  IS well established 
that  the general doctrine of foreseeability is not applicable to the extent 
of relieving one n-110 sets in motion, through the agency of a negligent 
act, a c h a ~ n  of circun~-.tanc~s leading to thc final resultant injury. I n  
P a y n ~  21. Ceorgetozrvz Lumber Co.. Ltd.. I17 La. 983, 42 So. 473, 477, the 
Court wid:  'That tlie particular injuriouc con*cquence was "improb- 
able" or "not to be reaqonnbly expected" iq no d~fense. '  " 

Ako,  in the cme of Il'agncr zt. Internat~oncrl R. Co., 232 N.'17. 176, 133 
S.E.  -137. 19 A.L.K. 1, .Jwtice Cardoza, in speaking for the Court, among 
other thmpa, said: "The wrong that iinperili life is a, w o n g  to tlie ini- 
periled victim; it is a wrong :dzo to 111s resruer. " ' + The risk of 
rescue, if only it be not  anton on, if horn of the occ:iqion. The emergency 
begets the man. The vrongdoer may not have foreseen the coining of n 
deliverer. H c  is accountable as if he had. Ehrcjott v. I l fnr~or,  etc.. K e ~ r  
York ,  96 N.y. 264, 280, 281. 43 Am R I ~ .  622.'' cited 1~4th approval in 
Brock v. Peabody Coopera t~~le  Eqmly Exchange, 186 Itan.  G57, 352 P. 
2d 37. 

I n  the light of the forcgolng nutlior;tics, i t  is iinmnterial from the 
plaintiff's standpoint whether the feme defendant was imperiled as the 
result of her own negligence or by the llegligcnce of anotlier, so long as  
she was imperiled by the negligence of one other than her rescuer. The 
facts deterinine d i o  sin11 be iiislde the defendant or defendants in sucli 
an action. 
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For example, if the peril of the feme defendant had been brought about 
by the negligence of a third party instead of by her own negligence, as 
alleged in the complaint, then the third party and not the feme defen- 
dant and her husband would be liable for any injury sustained by the 
plaintiff in making the rescue. 

The plaintiff herein is not entitled to recover from the defendants 
upon the facts as alleged in the complaint, unless he can establish by 
the greater weight of the evidence that the feme defendant's peril mas 
brought about as the result of her own negligence and that such negli- 
gence was the proximate cause of the plahtiff's injuries. Carney v. Buyea,  
supra; Longacre v. Reddick, supra; 158 A.L.R. Snno.-Rescuer-Death 
or Injury, a t  page 193, et seq. 

We hold that the complaint states a cause of action and that the de- 
murrer should have been overruled. 

Reversed. 

HIGGIXS, J., dissenting: The majority opinion, as I read it, elimi- 
nates reasonable foreseeability as one of the constituent elements of ac- 
tionable negligence. For that reason I an1 unable to agree. 

RODMAN, J., joins in this dissent. 

H C E E R T  11. I-IOTT'ET,L. T/A H O W E L L  OIL COhIPANT r. H E R B E R T  S I I I T H ,  
T/A ATLASTIC BLOCK COMPAST. 

(Filed 31 January 1964. ) 

1. Principal and Agent 5 7- 
An agent who nlalies a contract for an undisclosed principal is personally 

liable as $1 1)arty to it unless the other party had actual Bno~rledge of the 
agency and of the principal's identity. 

2. Same; Corporations 5 12- 
An agent acting for a principal in the purcllnse of materials has the duty 

to disclose the fact of ngcncy and the name of his principal if he would re- 
liere himself of personal liability, and the use of a trade name or the exist- 
ence of means by ~ ~ h i c h  the seller might discover the fact of agency is not 
sufficient for this purpose, nor  ill the discorery of the fact of agency by the 
seller after the extension of credit reliere the agent of personal liability. 

Where over a period of years plaintiff, in selling petroleum products, deals 
with defendant as an  individual, clieclrs in paynient of the products being 
signed indiridunlly by defenclaat or the manager under a printrd trade name 
without disclosing the fact of incorporation, the fact that f i ~ e  statements for 
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products sold by the corporation to plaintiff orer the period of sereral years 
had the word "Inc." printed after the trade name, although such word did 
not appear on the invoices, lield insufficieut to establish actual Bnowledge by 
plaintiff that he v a s  dealing with a corporation. 

APPEAL by defendant from illorns. J., M a y  1963 Session of WAYNE. 
Plaintiff seeks to recover from the defendant Herbert Smith, trading 

as Atlantic Block Company, tlie sum of $2,034.13, alleged to be the bal- 
ance due for petroleum products wliicli plaintiff sold and delivered to 
the defendant. As a defense to the action defendant alleged that ,  as plain- 
tiff vell knew, lie had purchased the products as an officer of a corpora- 
tion which was solely liable for the debt. 

I n  brief summary, plaintiff's evidence tended to show these facts: 
Prior to April 1937 plaintiff had furnished petroleuni products to ,4. J .  
RIarlon-, trading as Atlantic Budding Block Company. On April 5, 
1957, i l l a r l o ~ ~  introduced plaintiff's salesnian Conibs to defendant and 
informed Combs that  lie was selling out to defendant. Combs and defen- 
dant agreed that  plaintiff would continue to furnish petroleum products 
to Smith as he had to Afarlon-. X fen- days later C o ~ i ~ b s   deli^-ered one 
hundred and sixty gallons of gasoline to the defendant who signed the 
ticket which was made out to him in his o \m name. At that  time defen- 
dant informed Combs that  he vxts changing the name of the business to 
Atlantic Block Company, but he did not tell him that  the business was 
incorporated. I t s  status was not mentioned. Plaintiff's lixmigcr checked 
the credit rating of Herbert Smith, trading a> ,Illantic Block Company, 
and then set up the account on his ledger in the name of A4tlantic Block 
Company. T!iereafter he observed signs erected tlirougliout K a y n e  
County advertising Atlantic Block Company. 

The account in suit covers deliveries made from June 5, 1939 to De- 
ceinbcr 31. 1960. Subsequent to the bringing of this action, on August 
20, 1960, defendant made a payment on tliis account by a check v i th  
the name Atlantic Block Company printed above the signature line and 
signed by defendant Herbert Smith without any official deqignation. 

TT71iile plaintiff m s  furnishing petroleum products under tlie contract 
~ i t h  defendant, lie made a t  least f i ~ e  purchases of blocks from Atlantic 
Block Co. At least one of tlie delivery rickets accolnpanying these pur- 
chases bore the name "Atlantic Building Block Company." Bills were 
rendered on September 30, 1937; Octobcr 31, 1957; Soveinber 30, 1957; 
January 1. 1958; and February 1, 1931. Thece bills came through the 
mail and n ere received by plaintiff's manager. Herbert 11. I l o ~ w l l ,  but  
he did not "examine each of tlieni specifically." At the top of each state- 
ment was imprinted tlie name "Atlantic Building Blork Co.. Inr." The 
amount of these bill.. was credited against the account of &4tlantic Block 
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Company. Plaintiff also received a t  least one invoice for these blocks 
which read "bought of Atlantic Building Block Co." On July 5, 1960 
plaintiff received an invoice for four stepping stones with the name ('At- 
lantic Block Company" appearing a t  the top. 

Defendant's evidence tended to show: On March 19, 1946 the Secre- 
tary of State issued a certificate of incorporation to Atlantic Building 
Block Company. Defendant, his wife, and brother bought the corporate 
stock from A. J. AIarlow to whom it was pledged to secure the unpaid 
balance of the purchase price. Defendant became vice-president of the 
corporation and Glenn Maready, a salaried employee of the defendant, 
became the president and manager although he owned no stock. Except 
for the change in management, the business continued to be operated by 
the new owners a t  the same location and in the same manner as before 
the snle. A sign, '(Atlantic Building Block Company," remained on the 
premises. Khen plaintiff's manager asked defendant how to bill the new 
account he was told that Mr. lIarlowJs account a t  the bank would con- 
tinue in the name of Atlantic Building Block Company and, to avoid 
confusion, defendant's account would be in the name of Atlantic Block 
Company. Whether the business was incorporated was not discussed. 

Defendant had some letterheads, billheads, and envelopes imprinted 
with the name '(Atlantic Building Block Co., Inc." These envelopes were 
used in inailing statements to debtors. He also had some checks print- 
ed with the name Atlantic Block Company above the signature line. 
Afaready had invoices imprinted with the name ''Atlantic Building Block 
Company." Both defendant and Alaready signed checks and in so doing, 
neither ever designated his position with the corporation. At the time of 
the sale of the stock, Marlom retained all the old accounts receivable and 
agreed to pay all existing debts of the corporation. Until his business 
forms were exhausted defendant had no others printed. 

The jury returned a verdict in favor of the plaintiff for the amount 
claimed. From judgment on the verdict the defendant appealed assign- 
ing errors in the charge. 

Sasser and D u k e  b y  John  E. D u k e ;  Joseph H .  D a v i s  for plainti,f ap-  
pellee. 

James  N .  S m i t h  for defendant  appellant.  

SHARP, J. This case was heard a t  the Fall Term 1962 a t  which time 
the question of nonsuit was decided adversely to the defendant. Howell 
v. S m i t h ,  258 N.C. 150, 128 S.E. 2d 144. 

These rules are ~vell established in the law of agency: 
An agent who makes a contract for an undisclosed principal is per- 

sonally liable as a party to it unless the other party had actual knowl- 
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edge of the agency and of the principal's identity. Walston v. Whitley 
& Co., 226 K.C. 537, 39 S.E. 2d 375; Lumber Co. v. Votor CO., 192 
N.C. 377, 135 S.E. 115; 3 Am. Jur. 2d, Agency § 320; Restatement, 
Agency 2d § 322; 2 Williston on Contracts 3d Ed. § 284. The disclosure 
of the agency is not complete so as to relieve the agent of personal lia- 
bility unless i t  embraces the name of the principal. The duty is on the 
agent to make this disclosure and not upon the third person with whom 
he is dealing to discover it. 3 Am. Jur.  2d, Agency § 317. I t  will not re- 
lieve the agent from personal liability that the person with whom he 
dealt had means of discovering that the agent ITas acting as such. 2 
Williston on Contracts, 3d Ed. 288. "ilctual kno~vledge brought by the 
agent, or, what is the same thing, that which to a reasonable man is 
equivalent to knowledge, is the criterion of the lam-." Conant Co, v. 
Lavin, 124 Ale. 437, 126 A 647. Alere suspicion and means of knowledge 
do not amount to actual knowledge. Ell Dee Clothing Co, v. Marsh, 247 
1J.Y. 392, 160 S . E .  651. "It is not sufficient that the seller niay have the 
means of ascertaining the name of the principal. If so, the neglect to in- 
quire might be deemed sufficient. He must have actual knowledge. There 
is no liardship in the rule of liability against agents. They always have 
it in their on-n power to relieve themselves, and  hen they do not, i t  
must be presumed that they intend to be liable." Cobb v. Knapp, 71 
K.Y. 348, 27 Am. Rep. 51; Saco Dairy Co. v. Sorton, 140 Me. 204, 35 A 
2d 857, 150 A.L.R. 1299; 1 Mechem on Agency 2d Ed. 1413. The cases 
&e in substantial accord that the use of a trade name is not as a matter 
of law a sufficient disclosure of the identity of the principal and the fact 
of agency. Annot., 150 A.L.R. 1303. 

The liability of the agent is not exclusive. When the principal becomes 
known, the other party to the contract may elect rhether  he will resort 
to him or to the agent with w11on1 he dealt unless the contract is under 
seal, a negotiable instrument, or expressly excludes him. Hardware Co. 
v. Banking Co., 169 N.C. 744, 86 S.E. 706; Restatement, Agency 2d, 05  
186, 322; 2 Williston on Contracts, 3d Ed. § 286. Ordinarily, however, i t  
is an alternative liability. The principal and agent are not jointly liable 
unless the agent has, by contract or by his conduct, added his own lia- 
bility to that of the principal. Rounsaville v. Inszmmce Co., 138 N.C. 
191, 50 S.E. 619. It is competent for an agent, although fully authorized 
to bind his principal, to pledge h ~ s  own personal responsibiIity instead. 
De Remer v. Brozcn, 165 N.Y. 410, 59 S . E .  129. The aggrieved party 
seeking damages must elect whether he will hold the principal or the 
agent liable; he cannot hold both. Walston v. Whitley & Co., supra; 
Horton v. R .  R., 170 N.C. 383, 86 S.E. 1020. 
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The right of the third party to sue the agent is not impaired by a dis- 
covery of the identity of the principal after the contract was made. 
Tiffany on Agency § 99. The disclosure of the principal comes too late 
to discharge the agent after the third party has extended credit, per- 
formed services, or entered upon the performance of an indivisible con- 
tract. To protect himself, the agent must disclose the fact that he is act- 
ing for a designated principal in time for the third party to determine 
beforehand n-hether he will accept the responsibility of the principal in 
the transaction. Knowledge of the identity of a principal acquired after 
the performance of the contract, cannot release the obligated agent to 
whom credit was extended and substitute a stranger to the transaction. 
Whiting v. Snunders, 51 N.Y.S. 211; Curtis v. Miller, 73 W. T'a. 481, 80 
S.E. 774; Lull v. Anamosa S a t .  Bank, 110 Iowa 537, 81 N.W. 784; 
Hospelhorn v. Poe, 174 N d .  242, 198 A. 682. 

The trial court adequately explained these rules of law as they apply 
to the instant case. Whether the agent or the principal was the con- 
tracting party was a question for the jury. Howell v. Smith, supra. I ts  
verdict has established that a t  the time defendant made arrangeixents 
with plaintiff to furnish oil to the Atlantic Block Company he did not 
disclose that he was acting as the agent of a corporation. Therefore, he 
was the original contracting party anti outside the usual rule that an 
officer of a corporation mill not be individually bound when contract- 
ing within the scope of his employment as an agent of the corporation. 
Potter v. Chaney, Ky., 290 S.W. 2d 44. 

However, the agreement in this case was not a single indivisible con- 
tract. Under it, upon order, plaintiff delivered oil to the Block Com- 
pany from .April 6. 1957 to June 17, 1960. If a third party to a contract 
involving an undisclosed principal discovers the agency and the iden- 
tity of the principal while a continuing, divisible contract for the 
furnishing of goods or supplies is still executory, he then has the option 
to deal either n-ith the agent or the principal with respect to the fu- 
ture performance of the contract. Ordinarily, the agent who made the 
original purchase is not liable if the third party continues to deliver 
goods after acquiring knowledge of the principal's identity unless he has 
agreed to be personally liable. Bmckenridge v. Claridge, 91 Tex. 527, 
44 S.W. 819. 

The appellant's position is this: Conceding arguendo that plaintiff 
originally dealt with the defendant as the agent of an undisclosed prin- 
cipal in April 1937, by June 1959 he had acquired such information that 
he must have known that the defendant was the agent of a corpora- 
tion and thereafter the corporation mas solely liable. The defendant 
assigns as error that the judge (1) failed to explain "what constitute3 



N.C.] FALL TERM,  1963. 261 

knowledge by a third person of the identity of the principal," and (2) 
failed "to instruct the jury that plaintiff must show that the identity 
of the defendant's principal remained undisclosed by defendant and mas 
unknown to the plaintiff a t  the time of the last or unpaid items of the 
alleged account." 

There is no evidence whatever that plaintiff knew that Mr. Mar- 
low's business, the Atlantic Building Block Company, was a corpora- 
tion. After April 1957 the invoices which Maready had printed bore 
the caption "Atlantic Building Block Company." I t  is a fair inference 
that for each of the five purchases for which plaintiff received a state- 
ment bearing the abbreviation "Inc.," he received an invoice without it. 
Payments received by plaintiff on the account in question were made 
by checks which gave no clue that a corporation mas paying the bill. 
Below the printed name "Atlantic Block Company" appeared the in- 
dividual signature of either the defendant or the manager, Rlaready. It 
is noted that Maready testified that he received his salary from the de- 
fendant personally. The sign a t  the site of the business identified it as 
"Atlantic Building Block Company," and fifty or sixty highway signs 
throughout the county proclaimed the name of the enterprise as "At- 
lantic Block Company." 

To establish knowledge of agency on the part of the plaintiff, defen- 
dant must rely upon the five statements bearing the imprint, "Atlantic 
Building Block Co., Inc." which were sent when plaintiff purchased ma- 
terials from the Block Company. Did the receipt of those statements 
constitute such evidence of knowledge as to require an instruction that 
the burden n7as on the plaintiff to satisfy the jury that the identity of 
defendant's principal remained undisclosed to him thereafter? 

In  Saco Dairy Co. v. ~Yorton, supra, the defendant was manager of 
his mother's hotel, Breakwater Court. As a result of intewiews ~ ~ i t h  the 
defendant K. T. Norton in 1941, plaintiff sold a substantial amount of 
dairy products for use in the hotel. At no time did they discuss who 
ok~ned the hotel. All bills were charged to the Breakwater Court and 
the total bill for 1941 was paid by a check signed "Kate F. Sorton by 
R. T. Norton, Stty." The bills for 1942 were not paid and were the sub- 
ject of the suit. The sole question was whether the agency of the de- 
fendant was disclosed to the plaintiff by the check or the trade name, 
or both. The trial court held that it was not and the Supreme Judicial 
Court affirmed. Ki th  reference to the check, the court said: 

"This was not, as a matter of law, a disclosure of the agency, nor 
was it evidence of such proba t i~e  force that the Justice was bound 
to consider it conclusive of itself or in connection with other facts 
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submitted. . . . I t  might well be that the check was received in 
such routine manner that i t  had little or no significance on the 
question of knowledge of the plaintiff." 

In  Phillips v. Hine, 70 N.IT.S. 593, it was held that payment to plain- 
tiff by the checks of a Savings & Loan Association was not necessarily 
notice to him that he was employed by the association. He  had been 
given no express notice of that fact, and he had furnished the work and 
material for which he sought recovery a t  the request of tlie individual 
defendant. 

I n  McManor Plantation v. Rouse, La., 55 So. 2d 631, defendant pur- 
chased potatoes from the plaintiff on May 4, 5, 6, and 8, 1950. The pur- 
chase of May 4th was paid for by a draft drawn on B Company. Sim- 
ilar drafts, subsequently dishonored, were given for the purchases on 
May 5th and 6th. Defendant's check was given for the sale on May 8th. 
When sued for the purchase price of the potatoes sold on May 5th and 
6th, the defendant contended that the drafts drawn on B Company fixed 
plaintiff with notice that defendant mas acting as its agent. The court 
said: "The only import, as we see i t ,  of the name of the alleged prin- 
cipal appearing on the drafts, is whether that fact, coupled with other 
evidence, would amount to a disclosure by tlie agent of his principal. 
From the evidence taken as a whole, we do not think that it would." 

Likevise, under the circumstances in this case, we do not think that 
the receipt of the five statements, even conceding they mere mailed in 
envelopes bearing the name "Atlantic Building Block Co., Inc.," were 
sufficient to establish actual knowledge by plaintiff that he was dealing 
with a corporation. At the time the contract was made in April 1957, the 
defendant dealt with plaintiff's salesman and manager as an individual. 
He  announced that he would operate under the name of Stlantic Block 
Company and not under the name by which Alarlow had done bu siness. ' 

When the first delivery of oil was made the defendant receipted for i t  
as an individual. Thereafter every check sent as payment on account 
was signed by the defendant or his employee Maready indi~idually. I n  
view of the direct personal dealing by the defendant with the plaintiff, 
we do not think it can be inferred that plaintiff acquired actual knowledge 
that defendant represented a corporation from the incidental receipt of 
the five statements under all the circumstances detailed hcrein. Defen- 
dant had it in his power to relieve himself of all personal liability by 
contracting in the corporation's name. This he did not do, and plaintiff 
relied upon his credit. Therefore the hardship of the loss should not be 
imposed upon the plaintiff. 

Under the evidence in this case, the on~issions con~plained of Kere not 
error. The judge's charge sufficiently applied the law to the case. 
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In  the trial below we find 
KO error. 

STATE OF KORTH CAROLISA r. TVISSTOS PHILLIP. 

(Filed 31 January 1964.) 

1. Constitutional Law 58 31, 3% 
Erery person charged with crime is entitled to be represented by counsel. 

and this right necessarily includes a reasonable time for counsel to prepare 
the ease. 

2. Constitutional Law 3 31; Criminal Law 3 86- 

Ordinarily, a motion for continuance is addressed to the sound discretion 
of the trial judge, but when the motion is based on a right guaranteed by the 
Federal and State Conutitutions, the motion l~resents a question of law and 
the order of the court is revie\\-able. 

3. Same-- Record held t o  show t h a t  no prejudice resulted from denial 
of motion for  continuance. 

JThere tlic record discloses that some forty-three days 11rior to trial de- 
fendant's couniel obtained a continuance, that tn-o dnj s prior to the trial. 
a t  the beginning of the term, defendant's counsel. present in court, failed to 
lnalie a n  niotinn after announternent by the solicitor that the case would 
be called tlwin; the term and that when the case was called defendant's 
couiisel uncle motion fur continuance on the ground that defenclant \rislied 
to wiploy additional coumel and had been sicli and unable to confer with 
co~invl,  but no affida~it is filed detailing facts asserted as a basis for the 
motion, G.S. 1-176, held  defendant has failed to show prejudice from the 
denla1 of his motion for continuance, regardless of whether the motion was 
addressed to the discretion of the court or was made as a matter of right. 

4. Criminal I ~ a w  3 91- 
The record in this case i s  kcld to disclose that interrogations of witnesses 

by the court vere properly phrased to clarify and screen the testimony so as 
to ~ i e ~ e n t  the introduction of any incompetent eridence, and did not consti- 
tute an expression of opinion by the court. G.S. 1-180. 

5. Constitutional Law 5 32- 
I>efrnilant has the right to be representecl by counsel or to appear in 

prol~ricr perso?rcl but lie has no right to appear both by himself and by coun- 
sel. G.S. 1-11. 

6. Criminal Law 165%- 

Indulgence by the court in permitting defendant, n-ho was represented by 
counsel, to personally cross-esamine a ~ i t n e s s ,  Ireld not ground for a new 
trial, it nqt appearing that defendant v*as prejudiced thereby. 



264 I N  T H E  SUPREME COURT. [261 

7. Criminal Law § 106- 
An instruction to the effect that a reasonable doubt means a fair and 

honest doubt bxsed on  coumon sense and that if the jurx, after applying 
that test was not satisfied to a moral certainty of defendant's guilt, there 
r~ould be a reasonable doubt, is held without prejudicial error. 

APPEAL by defendant from Caw, J., June 1963 Criminal Session of 
DURHAX 

On June 27, 1963 the defendant was convicted of four charges con- 
tained in separate bills of indictment. Each charged the commission of a 
specific offense on 9pril 13, 1963 as follows: No. 4778, administering to a 
pregnant woman and prescribing for her drugs with the intent of procur- 
ing a miscarriage in violation of G.S. 14-45; KO. 4779, practicing medi- 
cine without a license; S o .  4780, unlawful possession of amphetamine 
and phenobarbital, barbiturate or stimulant drugs; KO. 4781, delivering 
barbiturates not in good faith, and in violation of G.S. 90-113.2 (1). 

The defendant did not testify or offer evidence in his own behalf. He  
stipulated that he had no license to practice medicine in North Caro- 
lina and has had none. The evidence of the State was amply sufficient to 
take the case to the jury and to sustain its verdict. On this appeal de- 
fendant does not contend that he was entitled to a nonsuit. In brief sum- 
mary, the State's evidence tended to establish the following facts: 

On Saturday, April 13, 1963, the prosecuting witness, Mrs. Ruby P. 
Woodard, mas four and a half nlontlis pregnant. At that time Mrs. 
Woodard was in good health and she had taken no drugs. At about 
11:OO a.m. on that day she went to a house a t  412 S. Mangum Street in 
Durham to keep an appointment with a "Dr. Winslow Phillip." A sign 
in the yard read "Durllam Surgical C:onipany." Upon her arrival, the 
defendant directed her to an "examining roo1n1' where he injected a drug 
into her uterine cavity by means of a machine. She was then given a 
couple of capsules to take immediately and some pills to take for pain 
later. Wllile she was a t  the Durham Surgical Con~pany she saw no one 
except the man who medicated her. She paid him $120.00 of his $300.00 
fee, promised to pay the balance later, and started on the return trip to 
her home in Wilson. 

A short distance east of Raleigh she became unconscious and was 
taken by ambulance to the Wake Memorial Hospital. There it was de- 
termined that Mrs. Woodard was suffering from intravascular amolysis, 
i.e., a rupture of the blood cells within the veins. In  the absence of dis- 
ease, this condition is commonly caused by drugs. Mrs. Woodard told 
the attending physician, Dr.  Thomas D.  Guin, of the events which had 
occurred in Durham. The defendant was arrested a t  412 $3. Mangum 
Street. About 11:30 p.m. detectives brought him to the hospital where 
Mrs. Woodard identified him as the man who had treated her in Dur- 
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ham. Dr.  Guin informed the defendant privately that  Mrs. Woodard 
was critically 111 and urged him, if he had attempted to perforill an  abor- 
tion on her, to reveal the drug he had used so that  they might treat her 
successfully. The defendant denied that  he had ever seen her before. 
However, he later told a detective of the Raleigh Police tha t  Mrs. 
Woodard had been to his home that  morning seeking narcotics and that  
lie had told her lie sold ne~ther  narcotm nor medicine. At 12:50 a.m. on 
Sunday Mrs. l1700dard had a miscarriage which, in the opin~on of Dr.  
Guin, mas induced by a drug injection. 

On Sunday officers searched the defendant's premises and found vials 
of ergonovineinaleate, a drug used to induce miscarriage; an  instrument 
used to esaniine women and a tube of Orthogynal creme; hypodermic 
needles; and other surgical supplies. Tlie search also revealed large quan- 
tities of phenobarb~tal tablets, a barbiturate; several bottles containing 
dextro anihetamine; and Bellophen pills n.hic1i contain both phenobar- 
bital and belladonna. A chemical analysis revealed tha t  the pills which 
liad been given Mrs. Woodard to take for pain were phenobarb~tal. 

His I-Ionor iinposed active prlson sentences: I n  No. 4778, not less than 
three 2nd a h ~ l f  years or more than f i le ;  in S o .  -1-779, one year to be- 
gin a t  the expiration of the sentence i m p o d  in No. 4778; Sos .  4780 and 
4761, coilsol~dated for judgment, one year to run concurrently with S o .  
4779. Froni the judgment, the defendant appealed to this Court. 

i l t t o m e y  General Bruton, Assis tant  A t torney  General R l c h a ~ d  T .  
Sanders for the  S ta te .  

Blnckzcell -11. Broydelz for defendant  nppellarzt. 

SHARP, .T. When the case ~ i - a s  called for trial the defendant, in the 
absence of the jury, dictated the follon-ing motion to the court reporter: 

"Tl)i> cause coining on to be heard a t  the June 26, 1963, Term 
before tlie IIonorable Leo Cair ,  Presiding, and the defendant, Win- 
ston Phillips, desires to employ additional counsel in s a ~ d  case with 
C. J .  Gates to reprezent 111111; 

"The defendant liaving been sick and counsel C. J. Gates TJ-as un- 
able to confer n-it11 the clefense and adequntclp prepare his case; 
that counsel has stated to the Court that Ile Tvaq not prepared to  
try 111~ wid case and that  hc liad not interviened a single n-itness 
for the defense; therefore, he nlakes this inotion for a continuance 
of said ca>e until the next Term of Criminal Court of sald Coun- 
ty.  Thi.: 26th day of June, 1963." 

The court heard the motion and found facts n-liich are summarized as 
fo1lon.s: 
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Bill of indictment No. 4778 was returned by the grand jury a t  the 
April Term 1963. It mas based on a warrant issued for the defen- 
dant on April 13, 1963 a t  which time the defendant had given bond 
for his appearance in the Superior Court on April 17, 1963. This 
case was calendared for trial a t  the May Term which convened on 
May 13, 1963. C. J. Gates of the Durham Bar appeared a t  that 
term and moved for a continualice upon the ground that lie needed 
illore time to prepare defendant's case for trial. This motion was 
allowed. The case was again calendared for trial on June 26, 1963. 
At  the call of the calendar on Monday, June 24th, the defendant's 
attorney, C. J. Gates, was present. The solicitor announced that this 
case would be for trial and called for any motions which were to be 
made in any case set for trial a t  tlie term. Defendant's counsel made 
no motion. At no time was there presented to the court a doctor's 
certificate indicating that the defendant had been too ill to confer 
with counsel or to stand trial. 

Upon the foregoing findings the court denied the motion for continu- 
ance and directed the trial to proceed. After the solicitor had started in- 
terrogating prospective jurors, defendant's counsel, C. J. Gates, stated 
in open court that there were three other cases on the calendar pending 
against the defendant, to wit, Sos.  4779, 4780, and 4781; that to save 
time and to dispose of all the cases a t  once, he suggested that the addi- 
tional three cases be consolidated with No. 4778 for trial. V7it1i tlie con- 
sent of the solicitor and the defendant, the court then ordered the four 
cases consolidated for trial. 

Defendant now contends that the failure of tlie court to allow his mo- 
tion for a continuance in effect denied him the riglit to counsel and the 
right to present his defense as guarantced by Article 1, $5 11 and 17 
of the Consbitution of Sort11 Carolina and the Fourteenth Sinendment 
to the United States Constitution. 

Every person charged with crime is entitled to be represented by an 
attorney and this right necessarily includes a reasonable time for counsel 
to prepare the defendant's case. State c.  Utley ,  223 N.C. 39, 23 S.E. 2d 
19;. Ordinarily a motion for continuancle is addressed to the sound dis- 
cretion of the trial judge and his ruling thereon is not subject to review 
on appeal escept in a case of nlanifcst abuse. State v .  Creech, 229 S .C.  
662, 51 S.E. 2d 348. However, ~vhen the nlotion is based on a right guar- 
anteed by the Federal and State Constitutions the question presented is 
one of lan- and the order of tlie court is revien-able. State v. Lane, 238 
S.C.  319, 128 S.E. 389 ; State v. Fawell, 223 N.C. 321, 26 S.E. 2d 322. 

Regardless of whether the defendant bases his appeal upon an error of 
law or an abuse of discretion, it is elementary that to entitle him to a 



N.C.] FALL TERM, 1963. 267 

new tllial he must show not only error but  prejudicial error. He has 
shown neither. Defendant was represented by counsel of his own choos- 
ing who, forty-three days earlier, had secured a continuance on the 
ground that  more time was needed to prepare for trial. When the solici- 
tor announced two days earlier that  this case would be for trial and ask- 
ed if there were any motions, none were made although defendant's coun- 
sel mas present in court. The motion for continuance came two days later 
when the case was called for trial. The statement of counsel that  de- 
fendant had been sick mas uncorroborated by any doctor's certificate or 
other proof. Wllile counsel stated that  he had not interviewed a single 
witness, he failed to say that  defendant had a single witness for him to 
interview, and the record does not suggest any. 

Employment of counsel does not excuse an accused from giving proper 
attention to his case; he has the duty  to be diligent in his own behalf. 
"When a man has a case in court tlie best thing he can do is to attend 
to it." Pepper z'. Clegg, 132 S . C .  312, 43 S.E. 906. Had  defendant de- 
sired to employ additional counsel, it behooved him to make timely ar- 
rangements and not to b~a i t  until the day of tlie trial, particularly when 
he had already been granted one continuance in order to prepare. The 
expression of a desire to employ additional counsel, postponed until 
the day of the trial, may not be used as a device for delay. If, because 
of circun~stances beyond his control, &fendant could not have a fair 
trial at  that  term, it was incumbent upon him to detail those circum- 
stances in an affidavit a s  specified in G.S. 1-176. Furthermore, defendant 
is in no position to complain of the judge's failure to continue NO. 4778 
after lie hiinself suggested and agreed that the three additional cases, 
which the solicitor had not intended to try then, should be consolidated 
and tried with it. 

We think this case is controlled by State 2;. Gibson, 229 N.C. 497, 50 
S.E. 2d 520, where Ervin, J., said: 

". . . X continuance ought to be granted if there is an apparent 
probability tha t  it will further the ends of justice. Consequently, a 
postponement is proper where there is a belief that  material evi- 
dence mill come to light and such belief is reasonably grounded on 
1inon.n facts. But a mere intangible hope that  something helpful to 
a litigant may possibly turn up affords no sufficient basis for delay- 
ing ,z trial to a later term. S. v. Madison, 49 IT. Va. 96, 23 S.E. 492. 

"A painstaking consideration of the record engenders a somewhat 
firm conviction that  counsel for the prisoner suffered from lack of 
any substantial defense rather than from any scarcity of time. Be 
their zeal for their client's cause ever so great, advocates cannot 



268 I N  T H E  SUPREME COURT. [261 

make brick without straw. It all comes to this: the record fails to 
show that the requested continuance would have enabled the pris- 
oner and his counsel to obtain additional evidence or otherwise 
present a stronger defense." 

Assignment of error No. 2 relates to certain questions asked by his 
Honor which defendant contends constituted excessive participation by 
the judge in the trial. K e  have carefully examined each of the ques- 
tions of which defendant complains. A number of thein were asked by 
tlie solicitor and not by the judge; twelve were asked by the judge in 
the absence of the jury. Of the questions asked by the trial judge, each 
1w.s painstakingly and properly phrased in an obvious effort to clarify 
and screen the testimony so as to prevent the introduction of any incom- 
petent evidence. This assignment of error is overruled. 

Assignment of error No. 3 is "That his Honor erred in allo~ving the 
defendant Winston Phillip to cross-examine tlie State's vitness William 
S. Best as follows: . . ." Defendant then sets out in questlon and an- 
swer form the entire cross-examination of the witness. This assignment 
of error is based on no exception. The trial judge neither required nor 
suggested that defendant hiinself cross-examine the witness. -4pparently 
the defendant proceeded to do so by prearrangement with his counsel. 
Had the solicitor objected, no doubt his Honor would have required 
counsel to conduct the cross-examination. h party lias the right to ap- 
pear in propria persona or by counsel, but this right is alternative. G.S. 
1-11. One has no right to appear both by himself and by counsel. S e w  
Hanover County v. Sidbury,  225 K.C. 679, 36 S.E. 2d 242; McClamroch 
v. Ice Co., 217 K.C. 106, 6 S.E. 2d 850; Abernethy v. Burns, 206 K.C. 
370, 173 S.E. 899. However, the court did not intervene ex mere motu to 
stop the examination, and the record suggests nothing to indicate that it 
was incumbent upon him to do so in the interest of a fair trial. The de- 
fendant now contends that this judicial liberality, esercised in his favor 
a t  the time, entitles him to a new trial. If defendant's performance \yas 
indeed prejudicial to him, which does not appear, the mischief did not 
result from any action by the trial court. State v. Pritchard, 227 K.C. 
168, 41 S.E. 2d 287. 

Finally, the defendant challenges the definition of reasonable doubt in 
his Honor's charge to the jury: 

"The burden is on the State to satisfy the jury beyond a reason- 
able doubt of his guilt as to each of the charges in these four Bills 
of Indictment. -4 reasonable doubt is a fair and honest doubt based 
on coinmon sense and reason and one that leaves your mind so that 
you cannot say that you have an abiding conviction to a moral 
certainty of the defendant's guilt." 
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We perceive nothing in this charge calculated to affect defendant's 
rights adversely or, considering the evidence in the case, likely to have 
misled the jury in any way. State 2). Jlostella, 159 N.C. 459, 74 S.E. 578. 
The import of the instruction is that, after applying reason and comnlon 
sense to the whole case, if the jurors are not satisfied to a moral certain- 
ty  of the defendant's guilt, they have a reasonable doubt. The statement 
does not contain the error ~11 ich  necessitated a new trial in State V. Braz- 
bon, 230 X.C. 312, 52 S.E. 2d 893 where reasonable doubt was defined as 
"a doubt based upon reason and coinmon sense and growing out of the  
evidence in the case." The Court held that ,  considering the nature of tile 
proof in tha t  case, having used the expression "gro~ving out of the evi- 
dence in the case" i t  was error not to add "or the lack of evidence" or 
some phrase of sinlilar import. Cf. State V.  Hammonrls, 241 S.C.  226, 85 
S.E. 2d 133. 

"The words 'reasonable doubt' in themrelves are about as near self- 
explanatory a s  any explanation that  can be made of them." State v. 
TBilcox, 132 N.C. 1120, 44 S.E. 623. I n  the absence of a request, trial 
judges are not required to define the term "beyond a reasonable doubt" 
in charging the jury in a criminal cace. Ho~vcrer.  it is their cust0111 to 
do so. Therefore, as Denny, J., (now C. J.) suggebted in State V.  Hanz- 
montls, supra,  it would eliminate this particular recurring awignnient of 
error if they ~ o u l d  use one of the succinct and approved definitions con- 
tained in that  opinion. 

.I careful examination of the record leads us to the conclusion that  the 
defendant has had a, fair trial. I n  it we find 

S o  error. 

CLARK E Q U I P J I E S T  COJIPAXY. P r i ~ ~ r o r e a  r. W. A. J O H S S O S ,  C03131rS- 
S I O S E R  O F  REVESUE O F  THE STATE O F  SORTEI CAROLINA. RE- 
SPOKDES P. 

(F i led  31 J m ~ n n r y  1064.) 

1. Administrative Law 4- 

An e\ception to the findings of a n  administrative agency is alone insuffic- 
ient to present the queqtion upon further appeal from the judgment of the 
Superior Court, but a1)pellant must a l w  except to the ruling of the Superior 
Court instaining the findings made b r  the adminis t ra t i~e  agency. 

2. Appeal and Error 22- 
An exception to the judgment does not present for review the facts found 

b~ the court or the sufficiency of evidence to supgort them. 
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3. Appeal a n d  E r r o r  § 19- 

An assignment of error must be supported by an exception. 

4. Administrative Law § 4; Taxation § 3- 
On appeal from the Tax Review Board the Superior Court is without au- 

thority to weigh the evidence and make its own findings, G.S. 143-316, but 
when there is no exception by the State to flndings made by the court in 
favor of the taxpayer, the matter must be determined on appeal if possible 
on the basis of the facts found by the Roard and the additional facts found 
b~ the Superior Court. 

4. Taxation 8 28b- 
This State may tax income earned by a nonresident in this State, but may 

not tax income of such nonresident earned beyond its borders. 

5. Same- 
The fornlat prescribed by G.S. 106-134(6) ( a )  for the allocation of that 

portion of the income of a foreign corporation which is taxable by this State 
is prima facie just, and the burden is upon the complaining taxpayer to 
establish by clear, cogent and conrincing proof that the results are inequitable 
in order for differing and additional factors to be considered in ascertaining 
the income taxable by this State. G.S. 106-134(6) (g). 

6. S a n i e  
Findings by the Tax Review Board to the effect that plaintiff corporation 

was a unitary business so that its income taxable by this State should be 
computed in accordance with G.S. 105-131(6) ( a )  together with findings by 
the Superior Court that each division of the corporation operated separately 
and ench n-as required to attain its operating success independent of the 
others. (there being evidence that the division which carried on business in 
Sorth Carolina snstained a loss instead of a profit according to the boolis of 
the corporation) Ile7d contradictory, and the cause must be remanded. 

APPEAL by plaintiff from Phillips, J., May Eon-Jury Civil Session, 
week of May 27, 1963, of WAKE. 

Plaintiff, (Clark) a corporation organized under the laws of Alichigan, 
does business in that and several other states, including Xorth Carolina. 
I t  filed a Korth Carolina income tax return for the year 1959. This re- 
turn showed a total net incoinc subject to tax by the states in which it 
did business of $21,771,176.38. The income earned in Korth Carolina as- 
certained in tile manner prescribed by G.S. 105-134, (6 ) )  ( a ) ,  n-as $201,- 
949.43, resulting in a tax liability of $12,116.97. 

Asserting the formula used required it to pay a tax on income not 
earned in North Carolina, it filed with the Tax Review Board as per- 
mitted by G.S. 105-134, (6) ,  (g) a petition seeking permission to corn- 
pute its tax liability on income earned in North Carolina as disclosed by 
its books kept as required by G.S. 105-134, (G), (g) (1) .  The Tax Re- 
vien- Board held a hearing. It found facts on which i t  concluded Clark 
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had failed to establish the allegations of its petition. It held Clark liable 
for the tax as shown on its return. 

Clark appealed to the Superior Court as permitted by G.S. 143-309. 
The Superior Court remanded the proceeding to the Review Board be- 
cause of the insufficiency of its findings. The Board heard additional evi- 
dence. Based on the evidence offered a t  the hearing, it reaffirn~ed its 
original findlngs and order. Clark then filed exceptions to  the findings 
and to the failure to make requested findingb, and to the ordcr sustain- 
ing the tax. Based on these exceptions, Clark again appealed to tlie Su- 
perior Court. That  court, after hearing the parties, overruled some of the 
exceptions and sustained others. It affirmed the decision of the Tax Re- 
view Board. Clark excepted and appealed. 

Poyner,  Geragh ty ,  Hurtsfield R. To~cnsend b y  S. A. Townsend ,  Jr., 
T h o m a s  L. 11-orris, Jr., for petztioner appellant.  

T .  IV. Bruton ,  At torney General,  P e y t o n  B. d b b o t t ,  D c p u t y  A t torney  
G e n o a l  for respondent appellee. 

ROD\IW, J. The findings made by the Tax Revlew Board (Board) 
are summarized, or quoted as follows: Clark manufactuies and sells in- 
dustrlal cqu~pment and inach~nery, including truck trallers and bodies. 
It operates ~ t s  business through beyen divisions, viz: ( a )  ;lutoniotlve 
Division: I t  makes and sells axles, housings and tlansmmlons for truck 
trallers and construction machinery. ~ h )  Industrial Truck.: I t  makes 
and sells industrial haulage trucks and strarldle carriers (c) Construc- 
tion J Iac l l~nery:  I t  produces and sells heavy construction macliinery. 
(d) Central Parts:  I t  prov~des paits to u v r -  of products i i~adc by nuto- 
motive, mdustrial truck, and condruction i-nacllinery divlsionq. (e)  Spe- 
cial Products: It lilanufacturcs cabs and neldments for the comtruc- 
tion nlacliinery and mdustrial truck tflrr1-1onc: I t  81.0 p~,oducec screw nia- 
chinery products and operates an aluminun~ foundry. i f )  H y l r a u l ~ c  
Product>: I t  makes and sell2 punrps, hychaullc motors and valvc-, and 
hydrostatic transni~sslons. (g )  B1on.n 'I'rallei : I t  manufacture. and sells 
aluminuin, coniposlte and stcel truck tlailerk, cargo van bodlc-, and 
shipplng containers. 

Clark has no factories In Sort11 Carolina. I ts  Brorrn Tiniler Divitlon 
maintains a sales office In North Carolina K O  other dlvlilon of Clark 
has an officc in North Carolina. Each divi~ion has its o n n  administra- 
tive, eellmg, and production organlzatlon The diviblon officers operate 
entlrely ~ ~ l t h i n  the division to wllicli they are assigned and are com- 
pletely independent of every other dlvis~on, except the general manager 
of each division is a vice president of Clark and helps control its general 
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policy. Brown Trailer uses axles produced by the automotive division. 
I ts  purchases from Automotive Division amounted to $409,185.00 in 
1959; $457,943.00 in 1960; $756,369.00 in 1961. These purchases repre- 
sented 1.8 per cent, 1.9 per cent, and 3.1 per cent of the cost of goods 
produced by Brown in those years. 

Consolidated accounting records of all of the divisions are maintained 
by Clark at  its home office. There is also an accounting organization in 
the home office which combines the cost ledger summaries of the var- 
ious divisions. General and administrative expenses are allocated among 
the several divisions by formula based primarily on sales. 

Clark had a net income for the year 1959 of $21,771,176.38. Use of the 
basic fornlula allocated $201,949.43 of this income to North Carolina. 
But by Clark's "separate accounting" method the Brown Trailer Divi- 
sion showed a loss for 1959 of $2,090,303.00. "Nevertheless, the evidence 
reveals that the officers of Brown Trailer Division participated in a bo- 
nus based upon company-wide profits, indicating that each division was 
regarded as a part of a whole company-wide unitary activity." The sev- 
eral divisions are interrelated and engaged in the nlanufacture and sale 
of related lines. having common officers and management and operating 
under a conlinon "corporate umbrella." Service parts are generally ship- 
ped to the various divisions from the company's central parts warehouse 
in Chicago. 

"The Board specifically finds as a fact that the taxpayer is a single 
corporate unity and that all of its corporate activities, although carried 
on upon a divisional basis, are so allied and so interwoven as to con- 
stitute tlie entire business of a corporation unitary and not multiform. 
The taxpayer, having the burden thereto, has failed to overcome by evi- 
dence which is 'clear, cogent and convincing,' the statutory presumption 
'that the appropriate allocation formula reasonably attributes to this 
State the portion of the corporation's income earnings in the State.' " 

On its appeal to the Superior Court, Clark filed exceptions to specific 
findings made by the Board. It also exvepted to the Board's failure to 
find facts requested by it. The Court overruled each of Clark's excep- 
tions to the facts as found by the Board but held tlie Board was in error 
in failing to find additional facts requested by Clark. 

Appellant did not except to rulings of the Superior Court sustaining 
findings made by the Review Board. If one wishes to have this Court 
review an affirmance by the Superior Court of findings by a referee or 
administrative agency, it is necessary to specifically except to the court's 
ruling lt-ith respect to the fact he wishes to challenge. Goldsboro v. R. R., 
246 N.C. 101, 97 S.E. 2d 486. This may be done in the time and manner 
prescribed by G.S. 1-186. 
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An exception to a judgment does not present for review the facts 
found by the court or the sufficiency of the evidence to support the find- 
ings. Ins. Co. v. Trucking Co., 256 K.C. 721, 125 S.E. 2d 25. An assign- 
ment of error is not a substitute for an exception. T'ance v. Hampton, 256 
K.C. 557, 124 S.E. 2d 527; Crutch v. Taylor, 256 N.C. 462, 124 S.E. 2d 
124. 

The question for decision cannot, however, be determined solely on 
the facts found by the Board and approved by the Superior Court. I t ,  a t  
the instance of appellant, has found additional facts. These additional 
findings were facts which the Board had, although requested, refused 
to make. The Court, in making these findings, weighed the evidence and 
substituted its evaluation of the evidence for that of the Board. In so 
doing, i t  exceeded its right of review. G.S. 143-315. But the State has not 
excepted to the action of the Superior Court in making the additional 
findings requested by appellant. K e  must, therefore, decide the case, 
if we can, on the facts found by the Board and the additional facts 
found by the Superior Court without objection by the State. Clark re- 
quested, and the Board refused, and the Superior Court held that the 
Review Board n.as in error in not finding, "It  is the policy of the gen- 
eral management of Clark that each division of the con~pany must attain 
its operating success independent of any other business venture of the 
company. Consistent with this policy the operations of Clark are con- 
ducted in such manner that the separate identity of each division is 
maintained and the operatzng results of each division are separately re- 
flected." (emphasis added). 

Additionally, Clark requested, and the Board refused to find, that the 
only items used by Brown and manufactured by the other divisions are 
axles, but that B r o ~ m  buys and uses items not inade by the plaintiff. 
This finding in effect inade by the Superior Court is seemingly contrary 
to the finding made by the Board. I t  is a fair inference from findings 
made by the Board that Br0n.n Trailer Division buys aluminum and 
other parts from Special Products Division and also buys from Central 
Parts Division. 

Clark requested, and the Board refused to find, that B r o m  Trailer had 
in 1959 sales of $22,988,956.00; that the cost of producing these goods 
was $22,819,054.00, leaving a gross profit of $707,902.00. The cost of 
selling these goods was $2,156,719.00. This cost deducted from the gross 
profit caused a loss of $1,457,817.00 to which should be added Brown's 
contribution to general and administrative expense in the sum of $665,- 
142.00, thereby creating a loss from Brown Trailer Division of $2,122,- 
959.00. Minor book adjustments reduced this loss to $2,090,303.00. Al- 
locating this loss to North Carolina on the basis of the formula contended 
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for by the State mould attribute to  North Carolina a loss of $111,540.66 
instead of a profit claimed by the State of $201,949.43. 

A State may tax income earned there by a nonresident. It niay not 
tax inconie of the nonresident earned beyond its borders. This rule, easy 
to state, is not always easy to apply. Corporations frequently engage in 
business in all States of the Union. Clark, according to its record, earns 
income subject to tax in 15 States and the District of Columbia. The 
wide scope of corporate operations makes necessary soine forniula for 
use in allocating to the States in which the corporation operates a proper 
proportion of income earned. North Carolina uses a formula in which the 
property, sales and payrolls in this State is the enumerator; and all of the 
properties, payrolls and sales of the corporation are the denominator. 
The fraction so obtained is the fractional part of the total income at- 
tributable to operations in the State. G.S. 105-134, (6 ) ,  ( a ) .  Prinza facie 
this formula mill for corporations engaged in inanufacturing and selling, 
produce a fair result. Mathematical accuracy is not required. -411 that is 
necessary is a fair apportionment. Potter Co. v. Currie, 25-1 N.C. 17, 118 
S.E. 2d 155. If the formula composed of property, sales and payrolls pro- 
duces an unjust result, differing and additional factors may be added. 
G.S. 105-134 (6) (g).  

The burden is on the complaining taxpayer to establish by evidence, 
clear, cogent and convincing, the inequitable result. \Then that is 
established the Board may, in cases where the corporation keeps its 
books in such manner as to establish the income earned here, "use the 
company's separate bookkeeping and accounting system to ascertain 
that portion of the income earned in North Carolina." 

The Board found in effect that the system of accounting kept by 
Clark and Brown Trailer Division did not furnish a better system of as- 
certaining the part of Clark's income obtained in Sort11 Carolina than 
the basic formula. I t  concluded that while ex11 division had certain work 
to perform it ~ v a s  the unified effort of all of the divisions and not the 
effort of any single division, or several divisions, which produced the 
net income in excess of $21,0001000.00. 

The finding by the Superior Court that Clark's books did in fact sl~ow 
n-hat portion of the total net inconie was attributable to each division is 
in contradiction of the findings made by the Tax Review Board. This 
conflict in the findings makes it impossible to reach a conclusion with 
respect to the question presented for decision, namely: Does the assess- 
ment require Clark to pay a tax on income not in fact earned in this 
State? It follows that the judgment affirming the order of the Review 
Board is erroneous. The cause is remanded to the Superior Court for pro- 
ceedings not inconsistent with this opinion. I t  may, if it deems proper to 
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do so, upon the application of the parties, remand the case to the Tax 
Review Board for further and more specific findings of fact. 

Error and remanded. 

I s  THE MATTER OF THE WILL O F  LEE D. BELVIN, DECEASED. 

(Filed 31 January 1961.) 

1. Wills § 15- 
Beneficiaries under a prior paper writing are persons interested within the 

purview of G.S. 31-32 and are entitled to file a cayeat to a subsequent instru- 
nlent probated in conmon form, n o t ' i v i t l t a d i n  they are not heirs of the 
deceased and are not named as beneficiaries in the writing the1 seek to 
nullify. 

2. Wills § & 

Xot~vithstanding original jurisdiction to probate a will is rested in the 
clerk. 1)arties who file a caveat to a paper writing probated in common form 
and also advise the clerk they ~vish to probate a prior instrumeilt executed 
by testator, furnish the clerk a col~y thereof, and ask that all interested 
parties be given notice, seeli to probate the prior instrument in solemn form, 
and the Superior Court acquires jurisdiction. G.S. 31-33. 

APPEAL by caveators from Sink, E. J., September 9, 1963 Civil Session 
of DURHAM. 

Lee D. Belvin (deceased), a resident of Durham, died 5 February 
1963. On 13 February 1963 Mary D.  Belvin, widow, offered for probate 
in common form as deceased's will a paper writing dated 1 August 1962. 
The clerk adjudged the writing to be the will of deceased. The widow is 
named as executrix. She is given all the property of the deceased except 
$500 given his daughter, Katherine. 

On 3 July 1963 nephem and nieces of deceased filed a caveat. They 
alleged: (1) Deceased's signature to the writing dated 1 August 1962 
was obtained by undue influence; and ( 2 )  deceased was, on 1 August 
1962, without sufficient mental capacity to execute a will. 

To support their right to caveat the instrument which had been adinit- 
ted to probate, they alleged deceased had, in May 1939, executed a writ- 
ing as his will which was entitled to probate as such. Copy of that w i t -  
ing was attached to their caveat. The writing claimed by caveators to be 
the will of deceased gives designated tangible personal property to the 
widow and the residue of his estate to Durham Bank & Trust Co. as 
trustee. The trustee is directed to pay the income to the widow "until such 
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time as she shall remarry or die." Upon the termination of the widow's 
right to the incon~e, tlie trustee is required to pay the income to deceas- 
ed's daughter "in such amounts and a t  such times as i t  shall consider to 
be for her best interests"; upon the termination of the rights of the widow 
and daughter, the estate is given "in equal shares in and among my 
brothers and sisters (naming them) ; the share of any then deceased to 
pass to his or her then living issue and issue of deceased issue in equal 
shares per stirpes." 

The widow and daughter denied the allegations of undue influence and 
lack of mental capacity. Additionally they alleged caveators were not in 
the class permitted to file a caveat, because if the writing of 1 August 
1962 was not in fact deceased's will, the estate mould not pass to cav- 
eators but to the widow and daughter under the statutes relating to 
descent. 

They challenge by demurrer caveators' right to have the wi t ing of 
1939 probated in the Superior Court. 

Judge Sink dismissed the proceeding, holding caveators had no right 
to contest the validity of the writing dated in 1962, and the Superior 
Court did not have jurisdiction to probate the writing of May 1939. 

Charles B. S y e  and Tt7inders $ Jfitchell by R. Roy Mitchell, Jr., for 
caveator appellants. 

Everett, Everett & Everett by Katherine R .  Everett, I-lofEer, Mount 
& White b y  L. H .  Mount, and JlcLendon, Bm'nz, Holderness $ Brooks 
by L. P. hlclendon, Sr., for respondent appellees. 

RODMAN, J. The right to  contest the validity of a writing offered 
for probate or probated in common form is by statute, G.S. 31-32, lim- 
ited to "any person entitled under such will, or interested in the estate." 

Appellees maintain this language excludes all who would benefit by a 
prior testamentary disposition unless they lvere (1) heirs of the deceas- 
ed, or (2) nnnled as beneficiaries in the writing they seek to nullify. The 
court accepted appellees' interpretation of the statute. This, we think, un- 
duly restricts the phrase "interested in the estate." If caveators can 
establish their allegations of undue influence and lack of mental capacity, 
the writing which has been probated in common form is not the will of 
deceased, but proof of that fact alone does not establish their riglit to 
take a part of the estate. To  establish their interest in tlie estate they 
allege they are beneficiaries under the will of deceased made a t  a time 
when he possessed mental capacity. If the facts be as caveators allege, 
they are interested in the estate of Lee D. Belvin. I n  re Thompson, 178 
N.C. 540,101 S.E. 107; Parsons v. Leak, 204 S .C .  86, 167 S.E. 563 ; In re 
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Arbuckle's Estate (Cal.), 230 P. 2d 930; C h a l h ~ r  v. Smith, (I lI .) ,  71 
K.E. 2d 324; In  re Ash's Estate (Pa . )  41 -4. 2d 620; Werner v. Frederick 
(D.C.) 94 F. 2d 627; Re Platit, 164 P. 2d 763, 162 S.L.R. 837; In re 
Parker's Estate (;\licl:.), 255 N.W. 318; Iiemiccly v. Tt'alcott (Ohio) 161 
N.E. 336; Ruth 21. Krone (Cal.) 103 P. 960; Srnzth v. Clzaney (Me.) 44 
A. 897; -4nnotations 88 L4.L.R. 1158 e t  seq.; 57 Am. Jur. 532; 95 C.J.S. 
176. 

The court not only held caveators did not have sucli interest In the 
estate as permitted tlieni to test the validlty of the ~vriting dated in 1962, 
but assigned as an  additional rca>on for diwisqing the proceeding the 
fact  that  the Superior Court did not liavc original jur~sdiction to probate 
a n-ill. 

Caveators do not controvert the court's >tatelllent that  original juris- 
diction of proceedings to probate a n-ill I >  vebted in the clerk. G.S. 28-1. 
Their position is they complled n-it!] tlie rerpurement of the statute. They 
not only informed the clerk they wanted to probate as I l r .  Belvin's d l  
a paper ~vriting dated in 1939, but furnished tlie clerk ~v i th  n copy of tha t  
r i l l .  They ask that  all interested parties he given notice. They ask tha t  
that  paper be adjudged a will. Hence ~v!iat they sought n-as to have that  
instrument probated in solenin form. 

Prior to the adoption of the prezent Constitution, tlic courts of pleas 
and quarter sessions were given original jurisdiction of probate proceed- 
ings. R.C , c. 119, s. 13. TYhen a caveat Tvas filed, that  court submitted 
the necessary iswes to a jury. R .  C., c. 119, s. I,?. Now, when a caveat is 
filed and bond given, the clerk doec not take te~t imony.  H e  submits no 
issue to the jury, but immediately tranqfers the cause to the Superior 
Court in term. G S. 31-33. The Superior Court submits to a jury issues 
neceqsary to determine the validity of tlie instrument asserted to be the 
will of deceased. 

Tiic court erred in concluding the Superior Court did not have juris- 
diction to determine the question transinittccl to that  court by the cle!!; 
as he n-as requlred to do by G S. 31-33. In rc 71'211 of Wood,  240 N.C. I34 
81 S.E. 2d 127; JIorrs v. Illorr~s, 24.5 X.C. 30. 95 S E. 2d 110; In re 7TJzlL 
of MnrXs, 239 N C 326, 130 S E 2d 673; I,?Ilard v. Tollizjer, 283 S.K. 
576; Re IialsXopls, 281 S . X .  646, 119 A.L.R. 1094. 

Reversed. 
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FREDERICK D. SMITH v. RUBIE L. SXITH. 

(Filed 31 January 1964.) 

1. Fraud § 2; Cancellation and Rescission of Instruments  § % 

Where the stepson executes a deed to his interest in rea l6  inherited from 
his father to his stepmother, the administratrix of his father's estate, the law 
presumes fraud eren though the administratrix pays a fair consideration, 
and the son is entitled to hare the issue submitted to the jury in his action 
to rescind his deed. 

2. Curtesy; Estates  § 6- 
The son during the lifetinle of his father is not liable for taxes on prop- 

erty inherited from his mother. 

3. Cancellation a n d  Rescission of Instruments § 11- 
Where the grantor has his deed declared void and set aside for fraud he 

niust return the consideration for the instrument. 

APPEAL by defendant from Braszcell, J., April Session 1963 of JOHN- 
STON. 

Plaintiff appellee instituted this action to set aside a warranty deed 
executed to the defendant, Rubie L. Smith, on the ground that  its ex- 
ecution was procured by fraud. 

Plaintiff is the step-son of defendant, defendant having married plain- 
tiff's father, -ilnlon F. Smith, in 1954. Alinon F. Snlith died Intestate on 
11 December 1961, seized and possessed of the land in controversy. The 
plaintiff and the defendant me the sole heirs a t  law of Almon F. Smith, 
deceased. Plaintiff is a college graduate 2nd taught school from 1960 to 
1962; he was teaching in Hillsboro, Sor th  Carolina, inmediately prior 
to  the time he signed the deed in question. 

I n  April 1962plaintiff liad become addicted to whislrey. H e  gave bad 
checks, had difficulty with his Superintendent, a. veil as with tlie local 
police, and his creditors. The defendant learned of his trouble and offered 
to help him. According to plaintiff's evidence, she requested him to get 
all his bills together and let her know the amount needcd and she 
would let hiin have tlie money and that  he could pay her back when 
plaintiff's father's estate n-as settled. Drfendnnt, who had been a school 
teacher for sonle 24 years a t  the time of the trial, was administratrix of 
the estate of her deceased husband, plaintiff's father, having qualified as 
such in December 1961. 

Plaintiff's evidence tends to show that  the defendant insisted on some- 
thing in "black and white" before she would lend the plaintiff the money 
he  needed. H e  thereupon, on 2-1 April 1962, signed before a So ta ry  Pub- 
lic d i a t  purports to be a release of all his rights to his father's estate 
in consideration of the payment by defendant of his outstanding bad 
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checks and other obligations alnounting to between three and four 
hundred dollars. 

Plaintiff alleges that  he was drinking a t  the time; that  lie tllought he 
was executmg a note and did not read tlie mdrument; that  the defen- 
dant said s ix  n:t> ni:iking liim a loan. Tllcreafter, on 28 .%pr~l 1962, 
plaintiff executed the warranty deed involved herein, conreying to the 
defendant a one-half unchided interest In certam real estate in SeIinn, 
Sort11 Carolina, ~vllich propelty the plaintiff and defendant inherited 
from plaintiff's father. Plaintiff alleges he n-as dr~nking and was under 
the infiuence of intox~cants at tlic time he h ~ g n ~ t l  tliis deed a i d  TI-S 

wholly incapable of conlprelicilc!~ng what he \\-as tloing. That he did not, 
learn u n t ~ l  later that he had signed n deed. 

From a verdict in favor of the plaintlfi and a judgment entered there- 
on cancelling the deed involved, thc. tleftmlant appeals, assigning eiror. 

L. A l i s t m  S tevens  and Tl'iley A-arron for plaLntij7. 
Sa?nziel S. illztehell for defendant .  

DEXXY, C.J. The plaintiff alleges in 11:s complaint that in addition 
to the fraudulent acts and contluct of the defendant in procuring the 
execution of the deed in question, 4ie breachcd the fiduciary relationbhip 
that  ~xis ted  betn-een the p la~n t~f f  and the defendant a t  tlie time. On tlie 
other hand, the defendant contends the transaction was a purely pc r s~nn l  
one, wholly unrelated to the admin i~ t~n t ion  cf the estate of AUinon F. 
Smith, father of the plaintiff. 

I n  the case of Cole zl. S tokes ,  113 N.C. '770, 18 S E. 3"- Shepherd, 
C.J., said: "It is well settled that  an executor or admini~trator in deal- 
ing with the estate, and with those who are nlterested therein, is re- 
garded as a t ru~ tee ,  and as wch is subject to tlmt principle which i.nircs 
a prequmption of fraud ag~:nst  lliin when he ~unclertalies to purchase t l ~ c  
trmt property f1om 21:. cestz~i q i c  t i l i s t .  In respect to p l r c h a s c ~  of t ru - t  
property, real or personal, clirectly or indirectly, from hiinself, nhetller 
privately or a t  auction, the law con4ders them inralid;  and, say. Pear- 
son. J , in Brothers  .c. Brothers,  42 S . C .  150, even if the t r u ~ t e c  'gives a 
fa11 price, the cestuz qice t m s t  ha% liiq clection to treat the salc as a 
nullity' and this 'not because tIlere I S ,  I ~ i t  hecnuie there n m j  f x  fraud ' " 
H a y e s  v. Pnce, 1G2 N.C. 285, 78 S.E. 290; 1,ocXridge v. S??z?th. 20G S.C. 
174, 173 S.E. 36; H n r r ~ s  v. H i l h n ~ d .  221 S . C  329, 20 S.E d 273 

I n  our opinion, the plaintiff'. evidence W : I S  sufficient to take the ca.e 
to the jury, and the defendant's assignment of Prror to the failure of 
the court below to allow her motion for judgment as of nonsult at  the 
close of all the evidence, is not sustained. Gcirrs 21. Sco t t .  246 S C .  363, 
90 S.E. 2d 750; Carlnnd v. All ison,  221 Y.C. 120. 19 8 E. 2d 245. 



280 IK T H E  SUPREME COURT. [261 

The defendant assigns as error the exclusion of evidence to the effect 
t ha t  she paid taxes from 1934 through 1961 on four houses plaintiff in- 
herited from his mother, and, further, excluding evidence of the repairs 
made on the home in controversy prior to the death of her husband. 

The  excluded evidence is to the effect that  the four houses on which 
the defendant testified she paid taxes from 1934 through 1961 were 
owned by plaintiff's mother a t  the time of her death, but tha t  Almon F. 
Smith, defendant's husband, collected the rents and profits from these 
houses after the death of plaintiff's n~other until his own death in 1961. 

There is no evidence that  the defendant has made any repairs on the 
property involved or paid any taxes on the plaintiff's property since the 
death of her husband, k n o n  F. Smith. 

A life tenant is liable for the taxes on property from which he receives 
the income. Miller v. Mnrrmer, 167 S . C .  449, 121 S.E. 770; Jeffreys v. 
Hoctitt ,  193 K.C. 339, 142 S.E. 226; G.S. 105-410. 

The paynlent of these taxes for tlic period involwd mi:, the obliga- 
tion of hliiion F. Smith or his estate. There is no evidence on this record 
tending to ~slio~ir that tlie plaintiff is obligated to pay for any espenditure 
made by the defendant in making repairs or improvements on the prop- 
erty of her husband prior to his death. 

This assignment of error is overruled. 
I t  is the general rule tliat where a plaintiff seeks to set aside and cnn- 

cel a deed on the ground tliat i t  was procured by fraud, the plaintiff 
will be required to refund the consideration paid in connection there- 
with, pursuant to the application of the iliaxiin: "He who seeks equity 
must do equity." Y o r k  v. Cole,  254 S . C .  224, 113 S.E. 2d 419; Costen v. 
JicDozcell, 107 X.C. 346, 12 S.E. 432. 

The plaintiff alleges in liis complaint that  lie tendered tlie return of 
the  consideration paid in connection with tlie transwtion and requested 
tlle reconyeyance of liis one-half intercst in the premises involved. Evi- 
dence to this effect was offered in the trial below but excluded on ob- 
jection of the defendant. Plaintiff did not testify as to the amount lie 
received as consideration in connection ~ i t h  the execution of the deed. 

It is difficult to understand n-hy counsel for the parties did not insist 
upon the submission of an  issue as to tlle amount of the consideration 
involved. The evidence with respect thr>reto n-as vague and conflicting in 
the trial below. Instead, counsel for tlle parties agreed that  only one is- 
sue was to be submitted to the jury: "Did tlle defendant procure the 
execution by the plaintiff of the deed dated April 28, 1962, by fraud, as 
alleged in the complaint?" This issue Tvas answered in the affirmative. 
Consequently, no  question is raised on this appeal with respect to  the 
failure of the court to have the amount of consideration asertained in 
the trial below. 
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All the remaining assignments of error are overruled. However, the 
judgment setting aside the deed dated 28 April 1962 will be upheld with- 
out prejudice to the right of the defendant to bring an action for the re- 
fund of whatever consideration defendant paid the plaintiff in connection 
with the execution of the aforesaid deed, unless the plaintiff voluntarily 
refunds such consideration. C f .  Carland v. Allison, supra. 

No error. 

STATE OF SORTH CSROLISA, OX R E U ~ I O X  O F  THE SORTH C.\ROLISA 
MIIX COJLMISSION v. DOSSIE S. DAGENHARDT AKD CURLEE L. 
DAGESHARDT, T/A FOOD LSXD GROCERY STORE. 

(Fibed 31 Jauutlry 19G4.) 

1. Appeal and E r r o r  5 6 0 -  

Upon appeal in a suit for injunction, the Supreme Court is not bound by 
the findings of fact of the court below and may review and weigh the evi- 
dence submitted to the hearing judge and find the facts for itself. 

2. Agriculture § 15; Injunctions 13- 
Where all of the evidence is to the effect that defendant retailer's acts in  

selling milk below cost as defined by G.S. 105-266.21 was not for the purpose 
of injuring, harassing, or destro~ing competition with other retail grocers in 
the vicinity as alleged in the complaint, the prima facie case created by the 
statute is rebutted and it is error for the court to continue to the hearing the 
temporary order restraining defendant from selling milk below cost. 

3. Ilijulictions 9 13; Statutes § 4- 
The constitutionality of a statute ordinarily will not be determined upon 

the hearing of an order to show cause, but the question of constitutionality 
should be determined upon the final hearing after the filing of answer when 
all of the facts can be shown. 

R o ~ l f a s ,  J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Copeland, S. J., 24 June 1963 Civil Session 
of FORSYTH. 

Civil action to enjoin defendants, who are in the retail grocery busi- 
ness, from selling milk below cost for the purpose of injuring, harassing 
or destroying competition with other retail grocers in violation of G.S. 
106-266.21, heard upon a show cause order as to why an ex parte temp- 
orary restraining order should not be continued until the final hearing. 

At  the show cause hearing plaintiff offered in evidence one affidavit, 
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that of Carl F. Bottoms, an employee of the North Carolina Milk Com- 
mission. His affidavit is in substance as follows: On 13 March 1963, on 
21 March 1963, on 3 May 1963, and on 6 June 1963 he visited the retail 
grocery store operated by defendants in Winston-Salem, and on each oc- 
casion found that half gallons of Sealtest milk were advertised for sale 
a t  49c per half gallon plus sales tax. On 3 May 1963 and on 6 June 1963 
he purchased a one-half gallon container of Sealtest milk, Grade A, in 
their store for 49c plus sales tax. He  is familiar with the \vliolesale cost 
of one-half gallons of milk in Kinston-Salem and knows that the actual 
cost thereof to defendants was 49c per half gallon. 

Defendants offered in evidence an affidavit by Curlee L. Dagenliardt, 
one of the defendants, which is in substance as follows: Retail grocery- 
men cannot handle milk a t  any sort of reasonable profit in competition 
with the wholesalers, whose retail service includes deliveries to refrig- 
erators of consumers at  35c per half gallon. For thesc defendants to sell 
~ n i l k  a t  49c per half gallon is not against the public interest. 

Defendants further introduced in evidence t ~ o  affidavits by fourteen 
peop!e engaged in the retail grocery business in the Winston-Salem 
area, which are ipsissinzis verbis, and are in substance as follows: Every 
person engaged in the retail grocery business in the TVinston-Salem area 
1mon.s that ~vhen a retail grocer in that area sells milk a t  4% per half 
gallon plus sales tax, i t  is not for the purpose of injuring, harassing, or 
destroying competition among people engaged in the rctail grocery busi- 
ness. The only persons adversely affected in any may by a retail grocer 
selling half gallons of niilk for 49c plus sales tax are the wholesnlers of 
inilli wlio are dealing with the retail trade. 

The court in its order found facts substantially ~s follows: Defendants 
are engaged in the rctail grocery business. On 3 May 1963 and 6 June 
1963 defendants in their store sold to the public half gallons of milk for 
the price of 49c per half gallon plus sales tax, which was belon- cost as 
that tenn is defined in G.S. 106-266.21. Defendants' sale of milk a t  that 
price  as for the purpose of injuring, l i a rashg  or destroying conipeti- 
tion, to n-it, with other retail grocers in Winston-Salem and its vicinity. 
That unless restrained defendants will continue sclling milk below cost 
as that term is defined in the statute, in violation of (2.8. 106-266.21, and 
i t  is necessary in order to protect the public interest and to prevent fur- 
ther violations of G.P. 106-266.21 by defendants that the ex parte re- 
straining crder heretofore issued be continued until the final hearing. 
T'l'hereupon, the court, based upon its findings of fact, entered an order 
continuing the restraining order until the final hearing. 

Defendants excepted to the order and appeal. 

Hayes crnd Hayes by John M.  Hayes, Jr., for defendant appellants. 
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Holding, Harris, Poe & Cheshire b y  Charles Aycock Poe and Womble ,  
Carlyle, Sandridge & Rice b y  Wi l l iam F. Wonzble for plaintiff appellee. 

PARKER, J. Defendants assign as error the court's finding of fact t o  
the effect t ha t  defendants' sales of milk on the dates specified in its order 
below cost m-as for the purpose of injuring, harassing or destroying com- 
petition v i t h  other retail grocers in Xinston-Salem and its vicinity. 

G.S. 106-266.21 provides in relevant part :  "The sale of mllli by any 
* * *  retailer below cost for the purpose of injuring, harassing or de- 
stroying competition is hercby prohibited. At  any hearing or trial on a 
complaint under this section, evidence of sale of nlilk by a ' * * retail- 
er below cost sEiall constitute prima facie evidence of tile violation or 
violations allcged, and the burden of rebuttmg the p r m a  J a a e  case thus 
made, by showing that  the same was ju-tified in tha t  ~t was not, in fact, 
made helow cost or tha t  it was not for the purpose of injuring, harass- 
ing or destroying conipetltion, shall be upon the person charged n-it11 a 
violation of thls section." This statute then procceds to define tile "cost" 
paid for Grade X or Grade I milk. I t  seems apparent from the evidence 
that  defendants sold Grade A milk below '"0-t" as defined in G.b. 106- 
266.21. 

G.S. 106-266.16 provides penalties for a violation of G.S. 106-266.21 
by fine or impr:son~ncnt or both. 

G.S. 106-266.15 provldes that  in t l ~ c  rvcnt of a violation of CT S. 106- 
266.21, the Korth Carolina Alilli Coniniission may apply to any court of 
record In the State of Xorth Carolinn for relief by injunction, if neces- 
sary, to protect the public intercst ~ i t h o u t  bang  conipelled to allege or 
prore that any adequate remedy nt  law does not exist. 

T l m  Court said in I I ~ r s l ~ m s  v. Hospztal, 238 S.C .  337, 78 S.E. 2d 116: 
"On an appcal from an ordcr granting or refusing an mterlocutory in- 
junction, the Supreme Court is not bound by t!ie findings of fact of the 
judge hearing the application for the m i t .  I t  may review and weigh the 
evidence cubmitted to the hearing judge and find tile facts for itself." 

Tliere is no evidence in the record to show or to perinit a legitimate in- 
ference that  defendants sold or offered for sale milk below cost, as the 
term "cost" is defined In G S. 106-266.21, In order to lure customers in 
their store for the purpoqe of destructive competition d h  other retail 
grocers or that  by such sales or offers to sell they diverted trade from 
a conipctitor in the retail grocery business, or otherwise injlircd a corn- 
petitor in such businesr, other than the prri-rzu facie evidence created by 
G.S. 106-266.21. 

It is true tha t  defendants' evidence is to the effert that the only per- 
son adversely affected by their selling mill< b c l o ~  l L c ~ ~ t "  is the whole- 
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saler who is dealing with the retail trade. However, the complaint al- 
leges ('that defendants' sale of milk a t  said price was for the purpose of 
injuring, harassing, or destroying competition, to wit: other retail groc- 
ers in Winston-Salem and vicinity." There is no reference a t  all in the 
complaint to wholesalers. 

It is our opinion that the evidence does not support the lower court's 
challenged finding of fact. Reviewing and weighing the evidence, we find 
as a fact that defendants have rebutted the p ~ m a  facie case created by 
the provisions of G.S. 106-266.21, and have shown that the sales of milk 
by them below cost were not for the purpose of injuring, harassing or de- 
stroying competition with other retail grocers in Winston-Salem and its 
vicinity, as alleged in the complaint, The order entered by the court be- 
low continuing the ex parte injunction theretofore issued to the final hear- 
ing was improvidently entered and is hereby ordered vacated. 

Defendants contend in their brief a t  length that G.S. 106-266.21 is un- 
constitutional and that wa should so declare it on this appeal. We decline 
to accede to their request. As a general rule, the constitutionality of a 
statute should not be decided on an interlocutory injunction and the com- 
plaint and affidavits and when no ans\Ter has been filed as here, but 
should be determined a t  the final hearing when all the facts can be 
shown. Schloss v. Jamison, 258 S.C. 271, 128 S.E. 2d 590; Carbide Corp. 
v. Davis, 253 N.C. 324, 116 S.E. 2d 792. 

The temporary injunction issued belon; is 
Reversed. 

R O D ~ L ~ N ,  J., took no part in the consideration or decision of this case. 
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XbTIOSWIDE JIUTUAL INSrRASCE COMPANY v. MAC RAY ROBERTS 
a m  JOHSNT SCIPPIO. 

(Filed 26 February 19Gi.) 

1. Process  5 13- 
An action for a declaratory judgment to comtrne a contract of insurallce 

does not arise out of ail automobile collision, and therefore insured mag not 
be served n-ith process b r  sel'i.ice upon the Commissioner of JIotor Vehicles. 
G.S. 1-103. G.S. 1-105.1. 

2. Declara tory  J u d g m e n t  Act  § 1- 
h contract, including a contract of insurance, may be the subject of a pro- 

ceeding uniler the Declaratory .Judgment Act eren before a breach of the 
contract 'crhen there is a cont ro~ersy  betmeell the parties nu to their respec- 
t i re  legal rights and liabilities under the policy and the resolution of such 
contro~ ersr  is prezeritly necesary  to enable the parties to elect between con- 
flicting positions in a conqnnion case. 

3. Declara tory  J u d g m e n t  Ac t  § 3- 
Where the complaint alleges an action justiciable under the Declaratory 

Judgment Act a demurrer is not apposite eTen though plaintifi is not entitled 
to the relief sought by him, but the court. after  the filing of answer and the 
introduction of such eridencc a s  the parties elect to present, should proceed 
to declare the r ig l~ts  of the parties. 

4. In su rance  § S 3 . S  
To the extent of coverage required by statute, a policy of automobile lia- 

bility insurance must be cunqtrued in accordance with the applicable statutory 
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provisions and in the light of the orerall purpose of the statute to provide 
compensation for innocent victims injured by financially irresponsible mo- 
torists. G.S. 20-279.21. 

5. Same-- 
An assigned risk policy of automobile liability insurance imposes liability 

upon insurer for injuries intentionally inflicted by insured in assaulting his 
victim with an automobile, notwithstanding the policy expressly excludes lia- 
bility for injuries for assault and battery committed by or a t  the direction of 
insured, since under the provisions of the Safety and Financial Responsibility 
Act a policy is required to provide insurance for liability imposed by lam for 
dalnages arising out of tbe ownership of the vehicle insured, and the exclu- 
s ionaq provision of tllc policy, being in contravention of the Act, is void. 

APPEAL by plaintiff from Johnston, J., July 8, 1963 Session of FORSYTH, 
docketed in the Supreme Court as Case S o .  386 and argued a t  the Fall 
Term 1963. 

Action by the plaintiff, Kationmide Insurance Company, for a declara- 
tory judgment to establish its obligations with respect to a policy of auto- 
mobile liability insurance issued to Mac Ray Roberts under the assigned 
risk plan. 

In its complaint plaintiff alleges the following facts: 
On January 22, 1862, a violent altercation occurred between the in- 

sured Roberts and the defendant Johnny Scippio a t  the home of one Vera 
Brown. Scippio fled the scene and Roberts attempted to  overtake him on 
foot. TThen he was unable to do so, he began a search for Scippio in his 
automobile which was covered by a policy of liability insurance issued 
by plaintiff "pursuant to the assigned risk plan of North Carolina." When 
he sighted him walking along the sidewalk, Roberts deliberately drove 
his autonlobile across the sidewalk into Scippio, crushing him against a 
stone wall. There is now pending in the Superior Court of Forsyth Coun- 
ty  an action by Scippio in which he seeks to recover $30,000 from Roberts 
for the personal injuries inflicted by him with the automobile. In  his 
complaint in that action Scippio alleged that fact and also made the 
allegation "that Mac Ray Roberts was guilty of negligence a t  the time 
and place complained of" which proxirnately caused his injuries. Scippio 
has denlanded that plaintiff pay him, on behalf of Roberts, the face 
amount of the policy. Plaintiff refused on the ground that an injury in- 
tentionally inflicted is not an accident within the meaning of its liability 
insurance policy  herein it had agreed: 

"To pay on behalf of the Insured all sums which the Insured shall 
become legally obligated to pay as damages because of bodily in- 
jury, sickness or disease, including death a t  any time resulting 
therefrom, sustained by any person, caused by accident and arising 
out of the ownership, maintenance or use of the automobile." 
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The policy further provided: 

"Assault and battery shall be deemed an accident unless commit- 
ted by or a t  the direction of the insured." 

The insured Roberts has fled the State and his whereabouts are un- 
known. He is not a party to this action. The defendant Scippio demur- 
red to the complaint for that "the plaintiff alleges that it is an insurer 
under a compulsory insurance policy and that the insured injured another 
by his own wilful act." The trial court sustained the demurrer and 
 lai in tiff appealed. 

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by W. F .  
dlaready for plaintiff appellant. 

White and Crumpler by Harrell Powell, Jr., Leslie G. Frye, and Fred 
G. Crumpler, Jr., for defendant appellee. 

SHARP, J. An attempt was made to make the insured Roberts a party 
defendant by service upon the Commissioner of I\lotor Vehicles under 
G.S. 1-103 and 1-105.1. The attempt was ineffectual. This action is one 
for a declaratory judgment to construe a contract of insurance. It does 
not arise out of an autoniobile collision. Lindsay v. Short, 210 S.C. 237, 
186 S.E. 339. 

The Superior Court has jurisdiction to render a declaratory judgment 
only vlien the pleadings and evidence disclose the existence of a genuine 
controversy between the parties to the action, arising out of conflicting 
contentions as to their respective legal rights and liabilities under a deed, 
will, contract, statute, ordinance, or franchise. G.S. $S 1-233 to -267; 
Trust Co. v. Barnes, 2S7 S .C.  274, 123 S.E. 2d 437; Greensboro v. Wall, 
247 K.C. 516, 101 S.E. 2d 413; Lide v. Jieam, 231 N.C. 111, 56 S.E. 2d 
404. n'hen jurisdiction exist?, a contract may be construed either before 
or after there has been a breach of it. G.S. 5 1-25-1. The purpose of the 
Declaratory Judgment Act is, ''to settle and afford relief from uncertainty 
and insecurity, with respect to rights, status, and other legal relations. 
. . ." Walker v. Phelps, 202 N.C. 3-14, 349, 162 S.E. 727, 729; Little v. 
Trust Co., 252 N.C. 229, 113 S.E. 211 689. I t  is to be liberally construed 
and administered. 

Generally, questions involving the liability of an insurance company 
under its policy are a proper subject for a declaratory judgment. Insur- 
ance Co. v. Simmons, Inc., 258 N.C. 69, 123 S.E. 2d 19;  Annot., 142 
A.L.R. 8, 67. In  this case there exists a genuine controversy between the 
plaintiff Insurance Company and the defendant Scippio as to whether 
plaintiff is liable under its insurance contract for injuries intentionally 
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inflicted by its insured. Until this controversy is resolved there will be a 
conflict of interest beheen  plaintiff and its insured as to the case of 
Scippio v. Roberts. If the liability insurer is not liable for injuries inten- 
tionally inflicted by its insured, it would be in plaintiff's interest in that 
action to prove a wilful tort which would establish absolute liability on 
Roberts and exonerate the plaintiff. If, on the other hand, plaintiff is 
liable within the limits of its policy for Roberts' assault upon Scippio, the 
interests of the insurer and the insured are the same. The instant case, 
therefore, presents a problem such as the Declaratory Judgment Act was 
designed to solve. 

This appeal, however, is from an order of the Superior Court sustain- 
ing a demurrer to the coniplaint. When a complaint alleges a bona fide 
controversy justiciable under the Declaratory Judgment Act, and i t  does 
no4 appear from the complaint that necessary parties are absent from the 
suit, a demurrer to the complaint should be overruled. The parties are 
entitled to a declaration of their rights and liabilities and the action 
should be disposed of only by a judgment declaring them. 

"The test of the sufficiency of a complaint in a declaratory judg- 
ment proceeding is not whether the complaint shows that the plain- 
tiff is entitled to the declaration of rights in accordance with his 
theory, but whether he is entitled to a declaration of rights a t  all, 
so that even if  the plaintiff is on the wrong side of the controversy, 
if he states the existence of a controversy which should be settled, 
he states a cause of suit for a declaratory judgment. +4nd where a 
complaint in a proceeding for a declaratory judgment stated a justic- 
iable controversy, a demurrer should have been overruled, and after 
the filing of an answer a decree containing a declaration of right 
should have been entered." 

1 Anderson, Declaratory Judgments, (2d ed.) § 318; Cabell v. Cottage 
Grove, 170 Ore. 256, 130 P. 2d 1013, 144 A.L.R. 286. 

In  the absence of a stipulation, a declaratory judgment may be enter- 
ed only after answer and on such evidence as the parties may introduce 
upon the trial or hearing. For the same reason, a judgment of nonsuit may 
not be entered. Board of ;Managers v. Wzlmington, 237 N.C. 179, 194, 74 
S.E. 2d 749. This rule is analogous to that which prohibits a nonsuit in a 
caveat proceeding. In  re Will of Redding, 216 N.C. 497, 5 S.E. 2d 544. 

In  this case i t  appears that the court and the parties treated the de- 
murrer as a stipulation by the defendant Scippio that the ultimate facts 
are as alleged in the complaint which presents this single question: Does 
an assault and battery with an automobile constitute an "accident" with- 
in the nieaning of that term as used in an autonlobile liability insurance 
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policy issued pursuant to the I\'orth Carolina Financial Responsibility 
Act? I t  further appears that the court, by sustaining the demurrer, in 
effect undertook to answer this question by declaring the rights of the 
parties in accordance with the contentions of Scippio and against those 
of the plaintiff. Therefore, in this instance to the end that  another ap- 
peal may be eliminated, we have decided to waive the procedural defect 
and to pass upon the question presented. 

When an insured is intentionally injured or killed by another, and tlie 
mishap is, as to him, unforeseen and not the result of his o m  misconduct, 
the general rule is tha t  the injury or death is accidentally sustained within 
tlle ineaning of the ordinary accident insurance policy, and the insurer is 
liable therefor in the absence of a policy provision excluding such lia- 
bility. hnnot., 116 A.L.R. 306. This is likewise tlie rule under tlie Work- 
mens Compensation Act. Withers  21. Black,  230 K.C. 428, 53 S.E. 2d 668. 

A number of cases have conzidered the question whether an assault is 
an "accident" vithin the coverage of automobile liability insurance pol- 
icies. The answers given have depended upon whether the court looked a t  
the occurrence from the viewpoint of the aggressor or from that  of the 
injured party. Jernigan v, Allstate Insurance Co., 269 F .  2d 353. See an- 
notations in 111 A.L.R. 10-13; 173 -4.L.R. 503; 33 A.L.R. 2d 1027. From 
the standpoint of the aggressor, an injury intentionally inflicted upon an- 
other is certainly not an  accident. However, from the point of view of 
the victim of an  unexpected and unprovo1:ed assault with an automobile, 
his damages are just as accidental as if he had been negligently struck 
while crossing the street. 

On the ground that public policy will not permit one to profit from 
his on-n wrong. some courts exclude all intentional injuries from the 
policy coverage while some make a distinction betn-een cases where the 
named insured himself committed the assault and those where i t  was com- 
mitted by an agent or employee without his knowledge. Xevertheless, "it 
is apparently the more widely accepted view that  an assault constitutes 
an 'accident,' and that  injuries therefrom are 'accidentally sustained,' 
within the coverage of liability insurance policies. However, there is sub- 
stantial authority to the contrary." 33 A.L.R. 2d 1027, 1030; 29-4 Am. 
Jur., Insurance $ 1342. 

I n  North Carolina today all insurance policies covering loss from lia- 
bility arising out of the o ~ n e r s h i p ,  maintenance, or use of a motor ve- 
hicle are, to tlle extent required by G.S. 3 20-279.21, mandatory. A11 
which insure in excess of the compulsory coverage are voluntary policies 
to the extent of the excess. Swain  v. Insurcrnce Co., 253 N.C. 120, 116 
S.E. 2d 482. The policy under consideration, being an assigned risk, is 
entirely compulsory, both as to the insurer and the insured. 
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With respect to voluntary insurance, Korth Carolina aligned itself 
with the minority in Jackson v. Casualty Co., 212 N.C. 546, 193 S.E. 703. 
There, P, driving the automobile of S, defendant's insured, purposely ran 
over the plaintiff. After execution on plaintiff's judgment against P was 
returned unsatisfied, plaintiff sued defendant on the judgment. De- 
fendant's motion for nonsuit was sustained. This Court affirmed, saying: 

"The policy of insurance sued on did not cover the liability of the 
named insured, or that  of any other person embraced within its 
terms, for a willful or intentional injury. The policy provided indem- 
nity 'against loss from liability imposed by law upon the assured for 
damages on account of bodily injuries accidentally suffered by any 
person, caused by the ownership or operation of the automobile de- 
scribed'." 

The policy in the instant case contains a provision that an assault will 
be considered an accident "unless comn~~t ted  by or a t  the direction of the 
insured." Either this provision or the holding in Jackson v. Caszialty Co., 
supra, would clearly eliminate plaintiff's liability in the present case if 
the policy were an entirely voluntary one. I t  is, however, an assigned 
risk policy providing no coverage in excess of the statutory requirement. 
Therefore, it must be construed in connection with the public policy 
which the Motor Vehicle Safety and Financial Responsibility -4ct em- 
bodies. 29 Am. Jur., Inswance § 274; Howell u. Indemnity C'o., 237 N.C. 
227, 74 S.E. 2d 610. If this exclusionary provision of the policy contra- 
venes the act i t  is void as to the defendant. G.S. § 20-279.21(b) (2) pro- 
vides that an owner's policy of liability in: w-ance : 

"2. Shall insure the person named therein and any other person, 
as insured, using any such motor vehicle or motor vehicles with the 
express or implied permission of such named insured, against loss 
from the liability imposed by lam for damages arising out of the 
ownership. nzaintenance or use of such motor vehicle or inotor ve- 
hicles within the United States of America or the Dominion of 
Canada, subject to limits exclusive of interest and costs, with re- 
spect to each such inotor vehicle, as follows: five thousand dollars 
($5,000.00) because of bodily injury to or death of one person in 
any one accident and, subject to said limit for one person, ten 
thousand dollars ($10.000.00) because of bodily injury to or death 
of two or more persons in any one accident, and five thousand dol- 
lars ($5,000.00) because of injury to or destruction of property of 
others in any one accident;" (Italics ours). 

The primary purpose of compulsory inotor vehicle liability insurance 
is to compensate innocent victims who have been injured by financially 
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irresponsible motorists. I t s  purpose is not, like that  of ordinary insur- 
ance, to save harmless tlie tortfeasor hinlself. Therefore, there is no rea- 
son why the victim's right to recover from the insurance carrier should 
depend upon whether the conduct of its insured was intentional or negli- 
gent. I n  order to accomplish the objective of the l a ~ v ,  tlie perspective 
here must be that  of the victim and not that of the aggressor for ~d101n 
the law provides criminal penalties calculated to minimze any profit he 
might derive from the insurance. The victim's rights against the insurer 
are not derived through the insured as in the case of voluntary insurance. 
They are statutory and become absolute on the occurrence of an injury 
covered by the policy. G.S. § 20-279.21 ( f )  (1). 

I n  llassachusetts the rule applicable to ordinary liability insurance is 
tha t  a policy indemnifying an insured against liability for his wllful 
wrong is void as against publlc policy. Tl~ereforc, l la~sachuset ts  hold.; 
with Korth Carolina that  intentional injuries committed by an insured 
are not within the coverage of voluntary insurance. Sheehnn 21. Gorinn- 
sky, 321 P\lnss. 200, 72 S E. 2d 538, 173 AI.L.R. 497. However, in 3las.a- 
chusetts the rule is other~vise as to a policy of compulsory insurance. I t s  
statute requires indemnity to an insured In specified anlounts against loss 
by reason of his liability for bod~ly  injuries and death "arising out of the 
o~mership,  operation, maintenance, control or use upon tlie ways of the 
commonn-ealth" of the insured vehicle. The wording of this statute is 
substantially tlie same as G.S. 20-2'79.21. 

I n  TT7heeler v. O'Connell, 297 Rlass. 549, 9 K.E. 2d 544, 111 ,4.L.R. 
1038, the defendant, insured under a conlpulsory liability policy, inten- 
tionally injured plaintiff with an automobile. I n  lioldlng that the statute 
should be construed to include liability for lnjuries due to a wilful wrong, 
the court said: 

". . . (1)f the purpose of the statute is to con~pensate the injured 
party rather than to save the operator of the vehicle from loss it is 
difficult to see why an injured person's rights s l io~ ld  be affected by 
the fact that  tlie operator's conduct  as wilful, wanton or recklesq 
as distinguished from negligent. The evil intended to he reniedied is 
as certainly prekent in the one case as in the other. The cases can- 
not be taken as laying don-n the proposition that  nothing but injur- 
ieq cauecd by negligence are cowred by the statute. Unless the rights 
of the injured party are purely derivative, as they are in tlie case of 
ortlinary insurance, there is no justifiable basis for making a dis- 
tinction between conduct of the operator wliicli was wilful, wanton 
or recliless, and conduct which is in some degree negligent. Despite 
the fact that the statute declares that  the policy shall provide 'in- 
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demnity for or protection to the insured,' various provisions of the 
statute demonstrate that i t  was not the intention of the Legislature 
that the rights of the injured should depend on the rights of the in- 
sured or of the operator of the motor vehicle. . . . 

". . . ( T )  he statute should be construed as including liability for 
injuries due to a wilful wrong. The statute itself is declaratory of 
public policy applicable to compulsory insurance and supersedes any 
rule of public policy which obtains in ordinary insurance law." 

I n  Hartford Acc. (e: Indem. Co. v. Tl'olbarst, 95 N.H. 40, 57 A. 2d 151, 
R deliberately caused his motor vehicle to collide with the rear of the 
automobile of B. In  the collision, defendant Wolbarst, a passenger in B's 
vehicle, was injured. R's liability insurance carrier instituted an action 
for a declaratory judgment to determine its liability to Wolbarst. Under 
the S'ew Hampshire Motor Vehicle Financial Responsibility Act a poli- 
cy was required to indemnify the insured "against loss by reason of the 
liability to pay damages to others . . . for damages to property acci- 
dentally sustained during the term of said policy." I n  holding that the 
statutory phrase "accidentally sustained" included intentional injury, the 
Kew Hampshire Court said : 

"The meaning expressly or impliedly giren to the word in private 
policies or contracts independently of statutory requirements is not 
controlling. The point of view is different . . . 

"The purpose of the S'ew Hampshire Financial Responsibility Act 
was fundamentally to provide compensation for innocent persons 
that might be injured through faulty operation of motor vehicles. 
'. . . The beneficiaries of such an act and of such a policy, when is- 
sued, are the members of the general public who may be injured in 
automobile accidents by such person; and the policies are generally 
construed with great liberality to accomplish their purpose.' 7 Apple- 
man, Insurance Law and Practice, s 4295. This purpose of the 
statute is best served by construing the phrase 'accidentally sustain- 
ed' to include any unfortunate occurrence causing injury or damage. 
Regardless of the mental state of the insured that precedes the in- 
jury or the damage suffered by the traveler, the suffering or the loss 
is the same. Keither injury nor damage is mitigated by the fact that 
there was intent a t  any stage of the occurrence." 

The New Hampshire Court noted that its conclusion was the same as 
that reached by the Supreme Court of Massachusetts in Wheeler v. 0'- 
Connell, supm. The logic of these two cases is inescapable, and we hold 
that injuries intentionally inflicted by the use of an automobile are mith- 
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in the coverage of a motor vehicle liability policy as defined by G.S. $ 
20-279.21. The word accident as used in that section with reference to 
compulsory insurance is used in the popular sense and means any un- 
fortunate occurrence causing injury for wllicli the insured is liable. In  
this holding we reach the same conclusion as did the judge below. 

As pointed out by Bobbitt, J., in S w a m  v. Inszirance Co., supra, the 
Motor Vehicle Safety and Financial Responsibility Act, G.S. § 20-279.21 
(h ) ,  authorizes a provision in every liability policy that the insured shall 
reimburse his carrier for any payment it would not have been obligated 
to make under the terms of the policy except for the provisions of the 
Act. In the paragraph relating to the financial responsibility law the poli- 
cy in question contains this provision: 

"The insured agrees to reimburse the Company for any payment 
niade by the Company which it would not have been obligated to 
make under the terms of this policy except for the agreement con- 
tained in this paragraph." 

This case is remanded to the Superior Court to the end that a judgment 
be entered defining the rights and obligations of the parties as declared in 
this opinion. 

Remanded for judgment. 

JT7hSI*X,T, 1'. H ~ I L I X .  1;Y a m  THROUGH H E R  NEST ~ I ~ S D .  ROBERT T. GASH, 
AS-II lETAASCIIE PETIT GOOSIICS r .  CHARLES W. PICI<ET,SI;%[ER, JR., 
.\sn .TOPEPI1 E. I'ICIiI~XSIJLER, ESEC:L-TOIG OF TIIE ESTATE OF C. W. 
PICIiEI.SIJIER, I)IXC.~SEI). 

(Filed 26 February 1064.) 

1. Declarnto iy  Juclgiiient Act # 2- 

I n  a proceeding lmler  the Lkclaratory Judgment Act the plaintiff should 
set forth in his l)lcndins a11 facts nece-iary to disclose a n  existing contro- 
rersy jucticinble mnder the Act and all facts necessary to a complete ndjudi- 
entioil of the controrersy. 

2. ,4ppcal a n d  E r r o r  35- 

The Supreme Court \rill take jltdicial notice of matters disclosed by its 
recordu in prior interrelated actions. 

3. Wil ls  30- 
h forfeitnre prorision of a will tha t  a beneficiary thereunder should re- 

ceire nothiiig if he conteuts the instrnmeut will not be given effect prorided 
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the contest is in good faith and with probable cause, but in order to adjudicate 
the question the elenlents of good faith and probable cause must be prop- 
erly determined. 

4. Srune- 
A forfeiture provision of a ~vill  that a beneficiary should receive nothing 

thereunder if he contests the will or ally of its dispositive prorisions will be 
strictly construed. 

5. Same- 
-1 suit to recover for breach of contract by the decedent to leave property 

to a nlinor in consideration of persoi~al services rendered by the minor's 
mother cloes not constitute an objection to or dissent from the terms and pro- 
visions of decedent's will, and thereforca cloes not come within the provision 
of the will that any beneficiary contesting the will should forfeit all bene- 
fits thereunder. The minor not being barred, a fortiori the mother, not a 
party to the prior action, would not be barred. 

6. Wills § 63- 

The doctrine of election api~lies oil17 when the intent to put the bene- 
ficiary to a n  election clearly allpears from the instrument and the bene- 
ficinry is confronted mith the inconsistent choices of affirming the will by 
taking property devised or bequeathed to him thereunder or disaffirming the 
will by denying testator's right to disl~rlse of other property belonging to the 
beneficiary. 

An unsuccessful suit against the estate to recover for breach of contract 
to derise or convey property in consideration of personal serrices rendered 
cloes not constitute an election precluding the plaintiff from taking benefits 
under the will, since the doctrine of election applies only when the will con- 
fronts a beneficiary with n choice between benefits inconsistent mith each 
other. 

8. Wills § 71- 
,111 adjudicntion of the right of a beneficiary to talie under the will should 

not decree that such beneficiary is entitled to the anlounts specified in the 
instrunlent, there being no determination of the status of the estate or the 
sufficiency of its funds tu satisfy all claims within the same priority. 

APPEAL by defendants from Martin, J., June Session 1963 of TRANSYL- 
VANIA. 

Action instituted February 21, 1963, under the Declaratory Judgment 
Act, G.S. 1-253, et seq., in which the prayer for relief is that the court 
"declare the rights of these plaintiffs under the Last Will and Testament 
of Charles W. Pickelsimer, deceased.'' 

Plaintiffs alleged (and defendants admitted) the following: 
The last will and testament of Charles W. Pickelsimer, deceased, was 

probated February 8, 1960. Defendants are the duly appointed, qualified 
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and acting co-executors of said mill. The said will, set forth in full in the 
con~plaint, contains inter alin the following provisions: 

( ' (a)  I give and bequeath the sum of $1,000.00 to my housekeeper, 
Blanche Marie Petit. 

" ( b )  I give and bequeath the sum of $1,000.00 to my housekeeper's 
daughter, Blanche Juanell Petit. I further give and bequeath to said 
Blanche Juanell Petit the sum of $75.00 per month until she reaches the 
age of 18 years. And I direct that my Executors shall set aside sufficient 
funds for this purpose from cash or bank deposits which I may own a t  
my death and shall deposit same in a special bank account for said 
nionthly distribution to Blanche Juanell Petit until she reaches the age 
of 18 years. 

"VIII 

"It is my desire that my property shall be distributed and paid as 
herein provided in this  ill and to that end it is provided that any bene- 
ficiary or devisee who objects or dissents to any of the terms or pro- 
visions of this n-ill in any respect  hats soever shall be forever barred and 
excluded as a beneficiary or devisee under this n-ill. The share that such 
dissenting person would have taken shall then be distributed among my 
surviving children, or their respective successors in interest, who do not 
dissent or object to the terms of said will." 

Plaintiff Blanche Petit Goosen is the person named as beneficiary in 
paragraph T'II ( a )  of said will. Plaintiff Juanell P .  Haley, a minor, is the 
person named as beneficiary in paragraph T'II ib) of said will. Robert T .  
Gash is the duly appointed, qualified a rd  acting next friend of Juanell 
P .  Haley. 

Defendants have not paid any amount to plaintiffs. 
Defendants deny plaintiffs are entitled to the sums bequeathed to them 

in paragraph T'II of said will. 
For a first further defense, defendants asserted plaintiffs are ((forever 

barred and excluded as beneficiaries or devisees" under said will by the 
provisions of paragraph VIII.  In  support thereof, defendants alleged the 
following: An action was instituted by ,Juanell Petit Haley against these 
defendants in the Superior Court of Transylvania County in which the 
plaintiff alleged the testator, Charles Mr. Pickelsimer, had entered into a 
verbal contract m-ith Blanche Petit Goosen, mother of Juanell P.  Haley, 
by the terms of which he agreed to wilI and devise a one-fifth part of his 
estate to Juanell P. Haley. In  said action, the plaintiff sought to recover 
from the defendants on account of the testator's breach of said oral con- 
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tract the sum of $250,000.00, alleged to be the value of a one-fifth part 
of tlie testator's estate. The said action terminated in favor of the de- 
fendants. Plaintiff Blanche Petit Gooeen aided and abetted her minor 
daughter in that she employed counsel t o  institute and prosecute such ac- 
tion and voluntarily appeared for the purpose of giving evidence in be- 
half of her minor daughter when the cause mas called for trial. Plain- 
tiffs, by said conduct, elected to reject the benefits provided for thein 
under the terms of said will. 

For a second further defense, defendants alleged: 1. Plaintiffs, if not 
barred, are general beneficiaries. There are no funds now available for 
the payment of general bequests. The payment of costs of administration 
and other costs having priority has exhausted all the funds out of which 
general bequests could have been paid. 2. Prior to the institution of said 
action for breach of verbs1 contract, defendants offered to pay and had 
funds available to pay the bequests to plaintiffs under the terms of the 
mill. The expenditure of large sums in the defense of said action has ex- 
hausted all funds otherwise available for the payment of general be- 
quests. 

The cause was heard by consent a t  June Session 1963 of the Superior 
Court of Henderson County, Korth Carolina, before Judge Martin, the 
Presiding Judge. It n.as stipulated and agreed that judgment "might be 
signed out of term and out of county." 

The judgment, which is dated September 20, 1963, after recitals, states 
the court "finds the following facts concerning said action." (The mat- 
ters set forth as findings of fact relate solely to defendants' first further 
defense.) The court then set forth conclusions of lam to the effect neither 
plaintiff had made an election or had taken any action barring her right 
to receive the bequest made to her in Article VII. The court then entered 
judgment as follows : 

"KOTV, THEREFORE, it is ORDERED, ADJUDGED and DE- 
CREED that Blanche Petit Goosen and Juanell Petit Pickelsimer Haley 
are entitled to receive from the executors of the Will of C. TV. Pickel- 
simer, Fr., all sums devised and bequeathed to thein under tlie terms of 
said will." 

Defendants excepted " ( t ) o  the signing of the judgment" and appealed. 

Uzzell R. DziMont and Hamlin, Potts, Rnnzsey R. Hudson for p1ainti.f 
appellees. 

Redden, Redden & Redden for defendant appellants. 

BOBBITT, J .  ". . . ~vlien a litigant seeks relief under the declaratory 
judgment statute, he must set forth in his pleading all facts necessary to 
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disclose the existenc~ of an  actual controversy between the parties to the 
action with regard to  their respective rights and duties in the premises." 
Lide v. ;Ifears, 231 N.C. 111, 56 S.E. 2d 404; Insurance Co. v. Roberts, 
ante, 285, 134 S.E. 2d 697, and cases cited. Plaintiffs, in their complaint, 
did not disclose what controversy, if any, existed between them and de- 
fendants. Their complaint contains no reference whatever to a prior ac- 
tion. H o ~ ~ e v e r ,  defendants did not demur or move to dismiss. 

The answer is the first and only pleading that purports to identify mat- 
ters in controversy between plaintiffs and defendants. Plaintiffs filed no 
reply. I n  this state of the pleadings, plaintiffs moved "for the relief pray- 
ed for in their petition," to wit, for a declaratory judgment "in favor of 
the plaintiffs as prayed for in their petition." 

I t  appears froin Judge Martin's judgment and from the briefs that the 
question plaintiffs seek to have answered is this: Did  the institution and 
(unsuccessful) prosecution of the prior action referred to in defendants' 
first further defense forfeit the right of either plaintiff to the bequest made 
to her under the terms of Article VI I?  

; en- The prior action referred to in defendants' first further defense i, 
titled, "Jzm~ell  Petit Pickelsimer, by and through her S e x t  Friend, 
Robert T. Gash v. Charles TV. Pickelsimer, Jr.,  and Joseph Pickelsimer, 
Erecutors of the Estate of C. TV. Pickelsimer, Sr., Deceased." The per- 
son (plaintiff) designated therein as Juanell Petit Piclielsiiner is the per- 
son (plaintiff) designated herein as Juanell P. Haley. 

Two appeals in said prior action have been considered and decided by 
this Court. On first appeal, this Court affirmed an order denying defen- 
dants' motion that  Blanche Petit Goosen be made a party to said action. 
Pickelsimer 21. Pickelsimer, 253 X.C. 406, 121 S.E. 2d 586. Thereafter, 
when tile case was called for trial in 5uperior court, the attorneys for 
plaintiff announced that  they were prepared to offer oral evidence tend- 
ing to prove the allegations of the complaint, TTThereupon the court ex- 
pressed the opinion the oral contract alleged was void by reason of the 
statute of frauds and that plaintiff was entitled to no recovery thereon. 
T o  this intimation the plaintiff excepted, subnlitted to a voluntary non- 
suit and appealed. On second appeal, this Court affirmed said judgment 
of nonsuit. Pickelsimer v. Pzclzelsimer, 257 N.C. 696, 127 S.E. 2d 557. 

n'hile defendants' only exception is " ( t ) o  the signing of the judg- 
ment." they assert tliere m s  no evidential basis for the court to make 
any findings of fact. Nothing in the record indicates testimony was in- 
troduced or proffered. However, it seems clear Judge Martin had before 
him either the original record in said prior action (on file in the office 
of the clerk of the Superior Court of Transylvania County) or the records 
and decisions of this Court in connection with said two appeals. Suffice to 



298 IN THE SUPREME COURT. [261 

say, me attach no legal significance to what are denominated findings of 
fact  in Judge Martin's judgment. However, we take judicial notice and 
base decision on what our own records in said prior interrelated action 
disclose. S. v. Patton, 260 S.C. 339, 367, 132 S.E. 2d 891, and cases cited; 
Swain v. Creasman, 260 N.C. 163, 132 S.E. 2d 304; S. v. Mc-Vlilliam, 243 
N.C. 775, 92 8.E. 2d 205. 

Reference is made to our decision on first appeal in said prior action 
for a full statement of the allegations on which the plaintiff therein based 
her action. Repetition is unnecessary. This fact, disclosed by the appeals 
in said prior action, is noted: K O  evidence was offered a t  any tinie in said 
prior action. If either of the present plaintiffs is barred by s d  prior ac- 
tion, the bar or forfeiture arises from the institution of said action and 
the allegations of the complaint therein. 

For a comprehensive discussion of questions considered and divergent 
lines of authority with reference to "no contest" provisions in wills, see 
the follon-ing: Browder, "Testamentary conditions against contest," 36 
Michigan Law Review 1066-1106; Leavitt, "Scope and effectiveness of 
no-contest clauses in last wills and testaments," 15 The Hastings Law 
Journal 45-91. 

I n  Ryan v. Trust Co., 233 N.C. 585, $0 S.E. 833, the plaintiff, a daugh- 
ter of tlie testator, instituted the action to recover possession of a store 
building devised to her by  her father. The defendant (executor and trus- 
tee) pleaded a no contest provision in the will as a bar to the plaintiff's 
claim. The plaintiff, as a caveator, had unsuccessfully contested her fath- 
er's ~vill.  Upon waiver of jury trial, the court found as a fact that  the 
plaintiff had joined in filing the caveat in good faith and with probable 
cause and entered judgment for the plaintiff. I n  affirming tlie judgment, 
this Court adopted the rule that  a no contest clause is not binding and a 
forfeiture will not result "where the contest or other opposition of the 
beneficiary is made in good faith and ~ i t h  probable cause." The opinion 
of Denny. J. (now C.J.1, cites and discusses decisions in each of the 
two lines of authority and refers to the rule adopted by this Court as sup- 
ported by "the w i g h t  of authority in this country.'' 

Plaintiffs contend the prior action (P~ckelsivzer v. Pickelsimer, szlpra) 
wn? instituted In good faith and with probable cause and that ,  under the 
rule adopted by this Court in Ryan,  there has been no forfeiture of their 
bequests. The difficulty with this contention is tha t  there has been no f a t -  
tual deternlination that the prior action was instituted in good faith and 
with probable cause. Admittedly, the prior action was instituted in reli- 
ance upon the lam as stated in Redmon v .  Roberts, 198 N.C. 161, 150 
S.E. 881, a decision expressly overruled by this Court on said second np- 
peal (257 X.C. 696). Too, in instituting said prior action, the plaintiff, 
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by reason of our decision in R e d m o n ,  was justified in assuming the fact 
the alleged contract was oral rather than w i t t e n  did not constitute a legal 
bar. However, this would not obviate the necessity of a factual deterrni- 
nation as to good faith and probable cause in respect of whether such al- 
leged contract was made. There is no finding, evidence or allegation that  
the prior ac t~on was instituted in good faith and with probable cause. 
Thus, the present record is insufficient to invoke application of the rule 
adopted by this Court in Ryan.  

The will contains extensive provisions in which the testator devised and 
bequeathed specific properties to his two aons and other specific properties 
to his two daughters. Articles T'II and TIII, quoted in our preliminary 
statement, are tlie final proviqions (except the tes t imonzum clause) of the 
~ d l .  -4rticle TI11 provides "that  any beneficiary or devisee who objects 
or dissents to any of tlie terms or provisions of this will in any respect 
whatsoever shall be forever barred and excluded as a beneficiary or de- 
visee under this will." *Article T?II provides further: "The share tliat 
such cilwntlng person would have taken sliall then he distributed among 
my wrv~v ing  cli~ldren, or their respective successors in interest, w h o  d o  
not d i s se l~ t  or object t o  the t e r m  of said uzll." (Our ~ta l ics) .  These pro- 
visions of A h t i c k  T'III suggest the testator liar1 in mind the pomhility 
that one or more of his clilldren might be d i s~~ t i s f i ed  with the benefits 
he (she) would recelve under the will and attack tlie d l .  

It is generally held, pnrt~cularly in juridictions in which the rule 
adopted by this Court in R ynn. prcvails, that  tlie provisio:is of a "no con- 
test" ~1~1u.e are to be strictly construed and not extended beyond tllelr 
express terms 57 L h ~ .  Jur., 11-111s $ 1311; 96 C.J.S., Wills 8 994(11) ; 5 
Page on WiIIs 5 44.29. 

The plaintiff in the prior action did not seeli to destroy the will. Her 
cause of action I n s  to recover damages on account of tlie testator's fail- 
ure to comply with the alleged contract to make a will and therein be- 
queath to her a one-fifth share of hi9 e~ ta tp .  Her recovery, if any, ~vould 
have const~tutcd a clainl of debt against the estate, not an increase of 
benefits under the ~vill.  Such recovery, whle  it would have reduced the 
amount of acsets available for distribution to henefiriaries under thc n.111, 
n ould not invalidate or modify any of its provisions. 

Our research disclows tm-0 decisions ~nvolving analogous factual situa- 
t~ous ,  (11 Eoet tcher  21. Busse.  277 P. 211 368, cleclded by the Supreme 
Court of n'asliington (Department 2 ) ,  and 12) Icolb zl. L e v g ,  110 Po. 2d 
25, decided by tlie District Court of Al)l~eal of Florida, T h i ~ d  District. 

I n  Boet tcher ,  the plaintiff's action \Tau 1)aaed on allegations tliat the 
decedent, tlie plaintiff's uncle, on account of services rendered hy plaintiff, 
had agreed to make a n-111 devising and bequeathing to plaintiff a portion 
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(one-half) of his estate. The only provision for the plaintiff in the dece- 
dent's will was a bequest of $1,000.00. The defendants (executors) denied 
the plaintiff's allegations; and, as a cross complaint, alleged the bequest 
to the plaintiff should be reduced from $1,000.00 to $1.00. The cross 
complaint was based on this provision of the will: ". . . in the event any 
person who is named as beneficiary under this Will shall attempt to 
break tlie terms and conditions of this Will, then and in that event such 
person so attempting shall forfeit all of his or her interest in said estate 
and shall be granted the sum of One Dollar ($1.00) and no more." Judg- 
ment disn~issing (1) the plaintiff's action and (2) the defendantsJ cross 
action was affirmed. The portion of the judgment dismissing the plain- 
tiff's action was affirmed on the ground the evidence offered by the plain- 
tiff to establish the alleged oral contract was incompetent and properly 
excluded. In  affirming the portion of the judgment dismissing the defen- 
dants' cross complaint "n-it11 prejudice," tlie opinion of Keaver, J., after 
quoting said no contest provision, concludes as follom: 

"This court has recognized the validity of such provisions. In re Chap- 
pell's Estate, 1923, 127 Wash. 638, 221 P. 336; see 'Provisions in a will 
forfeiting the share of a contesting beneficiary.' 3 Kash.  Law Review 45 
(1923). 

"However, the instant case is not a will contest. I t  is an action to en- 
force the terms of an alleged oral contract to devise property. I t  is based 
upon a creditor's claim filed against decedent's estate. Although the al- 
lowance or enforcement of such a claini would-as would the allowance 
or enforcement of any other creditor's claim-change the amount received 
by the residuary legatees, it would not 'break the terms and conditions of 
this will,' nor ~vould it establish appellant as a residuary legatee. The 
filing or enforcement of a creditor's claim, by a legatee or devisee, does 
not invoke tlie provision of a will forfeiting the share of a contesting bene- 
ficiary. W n g h t  v. Cummings, 1921, 108 Kan. 667, 196 P. 246, 14 -1.L.R. 
604." 

In  Kolb, tlie plaintiff was a legatee under a  ill containing a "no con- 
test" clause worded as follows: "Eleventh: If any beneficiary of this my 
Last K111 and Testament shall contest or aid in contesting any portion of 
this nly Last Will, any legacy or bequest herein provided for said person 
shall lapse and become void, and such legacy or bequest shall become 
part of my residuary estate to be divided equally among the remaining 
persons mentioned in paragraph 'KinthJ hereof as my residuary legatees, 
or their issue surviving, per stirpes, who have not contested or aided in 
cortesting this illy Last Will and Testament." The plaintiff filed a claim 
against the estate for $350,000.00 based on the alleged breach by decedent 
of his contract to make a will in her favor. If established, this claim 
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would have consumed the major portion of tlie ($395,000.00) estate. The 
plaintiff instituted the action for a determination of her rights in respect 
of her said claim. The defendant (executrix) by  counterclain~ asserted the 
plaintiff's action violated the "no-contest" clause of the will. The trial 
court, in accordance with the defendant's contention, held tlie plaintiff's 
attempt to enforce the contract to make a will was in effect a contest 
thereof and that  the plaintiff thereby forfeited her rights as legatee. On 
appeal, the decision was reversed. The opinion of Horton, J., citing Boet- 
tcher and quoting from the opinion therein, concludes as follows: 

"Although we have been unable to find any cases in Florida dealing 
directly with the point in question, we conclude that  the better rule, sup- 
ported by the majority view, is that  forfeitures occasioned by 'no-con- 
test' clauses of wills should be strictly construed and interpreted accord- 
ing to the plain meaning of the words employed by the testator. I n  this 
instance, the prohibition xyas against any beneficiary contesting or aiding 
in, contesting any portion of the will, and absent any s h o ~ i n g  or adjudica- 
tion that the appellant prosecuted or attempted to prosecute any of her 
alleged claims in bad faith or without reasonable or probable cause, we 
conclude that her actions did not constitute a contest within the meaning 
of that  provision of decedent's last will and testament. We  have confined 
our conclusion here to an interpretation of the plain and unambiguous 
wording employed by the testatrix in the 'no-contest' clause of the will." 

Applying the rule of strict construction, it is our opinion, and we so 
decide, that the minor plaintiff's iunsuccessful) prior action in which she 
asserted legal rights based on alleged breach of contract did not consti- 
tute an objection to or dissent from the terms and provisions of the will 
and did not forfeit her right to the bequest made to her under Article 
VII. A fortiori, the minor plaintiff's prior action did not forfeit the right 
of Blanche Petit Goosen to the bequest made to her under Article T'II. 
She n-as not a porty to said prior action. Moreover, it did not purport to 
involve her legal rights or status in relation to the estate of Charles TI'. 
Picltelsimer. 

The foregoing conclusion obviates the necessity of considering to  hat 
extent, if any, a minor, appearing by next friend, is affected by a "no 
contest" clause. Suffice to say there are divergent lines of authority: 
Browder, op. cit., IV,  p. 1102; Leavitt, op. cit., p. 87; 57 -4n1. Jur.. Wills 
8 1512, p. 1025 ; 96 C.J.S., Wills fj 983, p. 472; -4nnotation, 67 A.L.R. 52, 
65, and supplemental decisions; Farr  v. Whitef ie ld ( I l i ch . ) ,  33 N.W. 2d 
791; Wonzble v .  Gunter (T'a.), 95 S.E. 2d 213. For a discussion as to the 
status, functions and authority of the next friend of a minor, see Teele 
v. Kerr, 261 Y.C. 148, 131 S.E. 2d 126, and cases cited therein. 

There remains for consideration defendants' contention that, under 
the doctrine of equitable election in the law of wills, the minor plaintiff's 



302 IN T H E  SUPREME COURT. [261 

prior action forfeited her right to receive the bequest made to her in 
Article VII. To support their contention, defendants cite Lipe v. Trust 
Co., 206 K.C. 24,173 S.E. 316; Lovett v. Stone, 239 N.C. 206, 79 S.E. 2d 
479; Taylor zt. Taylor, 243 K.C. 726, 92 S.E. 2d 136. In  our view, the 
doctrine of equitable election referred to in the cases cited by defendants 
has no application to the factual situation now under consideration. 

I n  Elmore v. Byrd, 180 N.C. 120, 122, 104 S.E. 162, Walker, J., in a 
statement often quoted in subsequent decisions, says: "An election, in 
equity, is a choice which a party is compelled to make between the ac- 
ceptance of a benefit under a written instrument, and the retention of 
some property already his own, which is attempted to be disposed of in 
favor of a third party by virtue of the same paper. The doctrine rests 
upon the principle that a person claiming under any document shall not 
interfere by title paramount to prevent, another part of the same docu- 
ment from having effect according to its construction; he cannot accept 
and reject the same writing." (Our italics). I n  Lamb v. Lamb, 226 K.C. 
662, 6G5, 40 S.E. 2d 29, Seazcell, J., in accord with prior cited cases, 
states: "The doctrine of election, as applied to wills, is based on the 
principle that a person cannot take benefits under the will and a t  the 
same time rejwt its adverse or onerous provisions; cannot, at  the same 
time, hold under tlie will and against it. (Citations). The intent to put 
tlie beneficiary to an election must clearly appear from tlie mill. (Cita- 
tions). The propriety of this rule especially appears where, in derogation 
of a property right, the will purports to dispose of property belonging to 
the beneficiary and, inferentially, to bequeath or devise other property in 
lieu of it." (Our italics). Thus, as stated in Honeycutt v. Bank, 242 N.C. 
734, 744, 89 S.E. 2d 398: "An election is required only when the will con- 
fronts n beneficiary with a choice betwen t ~ o  benefits whicli are incon- 
sistent with each other." 

In  Lipe v. Trzist Co., supra, tlie plaintiff's action against the executors 
of the will of Alice J. Bost was to recover damages on account of the 
breach by said testatrix of her express agreement to compensate the 
plaintiff for services he had rendered to her over a period of years by 
making a mill leaving all her property to him. The dispositive provisions 
of her will included a pecuniary bequest of $93,000.00 "to my nephew, 
Chas. H. Lipe." This Court held the pecuniary legacy did not constitute 
payment of the plaintiff's asserted claim. Specifically, a new trial was 
awarded tlie plaintiff on tlie ground the court's instruction to the effect 
any amount the plaintiff recovered in the action would be deducted from 
any amount lie was entitled to under the mill was erroneous. Although 
not referred to in the case as reported, the record on file in this Court 
shows tlie will contained the following provision: "I hereby declare and 
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direct tha t  if any of the above named legatees, relatives, etc., contest, 
either directly or indirectly this my  will, or try to break same, then their 
legacy is thereby forfeited, they losing all interest in my estate, inheriting 
nothing from me, their legacy to be distributed in the residuary." 

I n  Taylor v. Taylor, supra, this Court quotes with approval excerpts 
from the opinions in Lamb v. Lamb, supra, and Honeycutt v. Bank, 
sup,*a. I n  tlie factual situation considered, i t  was held the beneficiary was 
not put to an election. 

I n  Lovett v. Stone, supra, a factual situation for application of the 
doctrine of election was presented. I t  TTas held that  Hector -4lexander 
Stone, not~i ths tanding he rvas tlie o n m r  in fee of an  undivided tn-o- 
thirds' interest in a portion (20 acres) of the H. J. Stone tract, elected to 
limit his interest therein to a life estate by his acceptance, occupancy and 
use of the entire H .  J. Stone tract devised to him by Alexander Stone, his 
grandfather, for life, with remainder in equal shares to his children in fee 
simple. Under these circun~stances, he was required to elect whether lie 
would stand on his rights or abide by the terms of his grandfather's will. 
See Ryrd v. Patterson, 229 N.C. 156, 48 S.E. 2d 45. 

Kotmithstanding the foregoing, the court erred in entering judgment 
tha t  plaintiffs are entitled to receive from the executors "all sums devised 
and bequeathed to them under the terms of said will." Eothing in the 
record indicates the original or present status of the estate. There was no 
evidence or finding as to any matter germane to defendants' second fur- 
ther defense. Hence, the judgment of the court belov is stricken and the 
cause is remanded for the entry of a final declaratory judgment adjudi- 
cating in substance that  the institution of said prior action in behalf of 
the minor plaintiff is not a bar to the right of either plaintiff to receive 
the bequest made to her in Article VII. Thereafter, plaintiffs  ill be free 
to take appropriate action to recover their bequests. 

It is ordered that  the costs incident to this appeal be taxed one-half 
against plaintiffs and one-half against defendants. 

Error and remanded. 

JIARY ILlTHERISE FLEJIISG, BY HER KCST FRIESD.  JOHY C. FLEJIISG, v. 
S,ITIOSWIDE JlUTUAL ISSLTRdNCE CONP.kSP, A CORPORATIOX. 

(Filed 26 F e b r u a r ~  1964.) 

1. Insurance 9 4 5 -  
Where plaintiff's eridence tends to show that insurer v-as not given notice 

of the accident constituting the basis of the claim until some thirteen months 
after the occurrence of the injury, and plaintiff fails to introduce evidence 
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explaining or justio-iilg such delay, the evidence justifies nonsuit for violation 
of the policy provisioiis requiring notice, unless insurer bad waived this pro- 
vision. 

Ordinarily a refusal by insurer to defend suit against insured on the 
ground that the policy did not corer the claim is a waiver by insurer of the 
requirement of the policy for notice of claim. 

3. Same- 
Where the policy provides coverage for accidents not connected with the 

transaction of business, and notice to insurer of claim against insured recites 
facts constituting a business connected accident, the denial of coverage by 
insurer does not waive its right to assert the defense that notice of the acci- 
dent was not given as sooll as yractical as required by the policy, the mis- 
statenlent of facts having lulled insurtlr into repose until after a consent. 
judgnient had been entered against insured. 

APPEAL by plaintiff from Patton, J., April 1963 Special Session of 
HATWOOD. 

Action by plaintiff to recover the proceeds of a "Comprehensive Fam- 
ily LiabilityJ1 insurance policy issued by defendant to one Ned Carver. 

On 18 June 1937 the plaintiff, an 8-year old child, entered upon the 
preinises of a service station located on the south side of U. S. Highway 
70 about three miles west of Kaynesville, Korth Carolina. While on the 
preinises she was attracted to a cage which contained a bear, As she 
neared the cage the bear either bit or grabbed her leg, inflicting serious 
injury. 

The bear was owned by Xed Carver. The lot and service station be- 
longed to Airs. Ned Carver and were under lease to one Thurinan Cald- 
well who operated the service station. 

On 29 July 1938, more than thirteen months after the injury, plaintiff 
herein conlmenced an action in the United States District Court for the 
Western District of Korth Carolina against Mr. and Mrs. Carver and 
Thurnlan Caldmll for damages suffered because of the injury. The Car- 
vers and Caldwell were represented therein by Attorney Roy Francis. In 
August 1938 Mr. Francis notified the insurance company (defendant 
herein) of the pending riction and called upon it to defend the action. 
Upon information received, the insurance company denied that the policy 
covered such injury and declined to defend the action. Thereafter, on 17 
September 1959, a consent judgment was entered against Xed Carver, 
the named insured, av-arding $10,000 damages to plaintiff. 

Defendant insurance coinpany vias given notice of the judgment by 
letter dated 12 December 1960. Execution against Xed Carver n7as re- 
turned nulla bona. The present action was conlmenced 7 December 1961. 



X.C.] S P R I N G  T E R M ,  1964. 305 

This action came on for trial a t  the April 1963 Special Session of Hay-  
wood County Superior Court. At  tlie close of all the evidence the court 
granted defendant's motion for nonsuit. 

Plaintiff appeals. 

Van 'CT7znkle, Tt'alton, B i d -  S: Tt'all and Herbert L. Hyde for plaintiff. 
TYzll~anzs, TT7iLl~anzs S: lllorris for defendant. 

MOORE, J. The principal quebtion on this appeal is whether the 
court erred in granting defendant's motion for nonsuit. 

The insurance policy contains the follon-ing "Conditions": 

"3. I n  tlie event of an accident, occurrence or loss, mi t t en  notice 
containing particulars . . . shall be given ljy or for the insured to  
the Conlpany or any of its authorized agents as soon as 2s practic- 
able. . . ." (Emphasis added).  

"6. S o  action shall lie against the Company unless, as  a condi- 
tion precedent thereto, tlie Insured sllall have fully co~nplied with all 
the ternis of this policy. . . ." 

Tile complaint alleges that  defendant TTas given full and timely notice 
of tlie inlury and the actlon in tlie United States Dlstnct  Court, and in- 
sured full>- complied n 1t1i fill tlie terlils and conditions of the policy. De- 
fendant, an-n cring, denies thrse allegations but admits tliat defendnnt 
ITas glr-en notice of tlie injury in t e r m  Aon-lng tliat the po l~cy  did not 
cover the occurrence. Further ansn-erlng. defendant specifically pIeads 
the provisions of the pol~cy ( s t  out above) n-it11 respert to notice and 
the ncccssity of complying wit11 the term- of the pollcy. In  reply, plaintiff 
alleges t h t  clefendant naived the noticc requiienlent by rcfu~ing to de- 
fend the prior action on tlie ground that  thele was no cor-erage. 

Therc is no evidence in the record of any notice of any kmd to de- 
fendant or anv of its agcnts of the ~ n j u r y  to plalntlff untd -1ugu.t 1958, 
thirteen m o n t l ~ ~  after the occurrence of the injury. The evidence fails to 
esplaln or j ~ ~ s t i f y  the delay. The fai l l~rc to give notice for such lengthy 
perloti of time defeats tlie prejent action as  a matter of law iill?cnc?e v. 
Insurance Co.. 233 S .C.  74, 116 S.E. 2d 474) unle-s defendant has waiv- 
ed the notice "condit~on" of the policy. 

The +ll~incie case involves an  action against an insurer by  a third party 
beneficiary (plaintiff), n h o   as injured while riding as a passenger in 
insured's automobile. K O  notice was glven insurer untll eight montlis 
after  the injury; there m-as no explanation justifying the delay in giving 
notice. Insurer denied liability and declined to defend the action by 
plaintiff against insured. The notice provisions of the policy rvere in all 
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material respects the same as those in tlle Carver policy in the instant 
case. Plaintiff recovered judgment against insured and, failing to collect 
by execution, sued insurer. This Court held that plaintiff vas  not entitled 
to recover against insurer. The opinion, delivered by Rodman, J., fully 
discusses the questions of l a v  involved, and no good purpose would be 
served by repeating the discussion here. We merely paraphrase the opin- 
ion. No part of the insurance contract may be ignored. The giving of 
notice is a condition precedent to insurer's liability. The burden of proof 
is upon plaintiff to s11on. that notice was given as soon as practicable. 
Plaintiff, third party beneficiary, has no greater right against insurer than 
the insured would have. "Notice without explanation for the delay, given 
eight months after tlie happening of the accident, resulting in injuries 
. . . , cannot be said to be given (as soon as practicable.' Since plaintiff 
has failed to establish compliance with the condition or to justify the 
delay, it follow that she has failed to establish her right to maintain the 
action." 

In  the case a t  bar, plaintiff contends that defendant waived the notice 
requirement of tho policy by denying liability and declining to defend the 
action in the United States District Court solely on the ground that the 
policy does not cover the injury. I t  is true that defendant, by letter of 2 
September 1938, advised Carver's attorney, Mr. Francis, "In view of our 
position that we did not have any coverage in policy to protect Mr. Car- 
ver, we must respectfully decline to enter into tlle case by furnishing Mr. 
Carver a defense." 

It is well settled in this jurisdiction and elsewhere that an insurer, as a 
general rule, is precluded from defending succesfully against an action 
brought under a liability policy on the ground of a violation by the in- 
sured of the provisions as to notice where it had denied liability on some 
other ground. Anderson v. Insurance Co., 211 K.C. 23, 158 S.E. 642; 
Lowe v. Fidelity & Casualty Co., 170 N.C. 445, 87 S.E. 250; 18 A.L.R. 2d, 
Anno.: Liability Insurance-Kotice-Papers, 5 31, pp. 491-494. 

In  our opinion the present case does not co111e within tlie general rule 
above stated, and defendant did not waive the violation by the insured of 
the provision as to notice. 

The first notice received by defendant was the letter by Carver's at- 
torney, dated 19 August 1938, which states, inter alin, "Mr. Carver was 
the owner of a large pet bear well confined in a heavily wired cage which 
was kept on the premises a t  his place of business." The unverified answer 
of the Carvers and Caldwell in the Federal Court case stated: ('. . . 
(D)efendants, Alva Jo  Carver and her husband, Ned Carver, . . . for 
a rental of ninety dollars ($90.00) per month . . . leased to Thurman 
Caldwell . . . the (service station) prenlises . . . together with the fix- 
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tures . . . and contemporaneously wit11 the execution of said lease i t  was 
agreed by and between the defendant, Mr. Carver, and the said Thurman 
Caldv-el1 that  the bear wouId be left and n-ould remain in the custody 
and control of the said Thurnlan Caldmell. . . ." 

It mas upon the foregoing inforn~ation, emanating from the persons in- 
sured, that  defendant denied coverage and declined to defend. By  the 
terms of the policy tliere is coverage of injury by an animal owned by an 
insured; and the coverage insures any person legally responsible for such 
animal. But  tlie policy does not apply to  injury by an aninlal involved in 
a business pursuit "of an  Insured in connection with a business solely 
owned by that  Insured or owned by a pnrtnersllip of which that  Insured 
is a partner," and does not apply to any act  or omission, in connection 
with business preniises, involving the on-nership, maintenance or control 
of an animal. 

From the information furnished it by and on behalf of the n a n d  in- 
sured and other insured persons, insurer was clearly within its rights to 
deny coverage in its letter of 2 September 1958. Defendant, however, took 
tlie extra precaution of obtaining a statement in ~ ~ r i t i n g  directly from 
Ned Carver on 18 Selpternber 19T,8, \~-liicll i. in pertinent part as follows: 
"My ~vife  . . . is the owner of a service station which bears the name of 
Carvers Sinclair Service Station. She also olvns the property on ~ 7 1 1 1 ~ 1 1  the 
building is built. I oryn the fixtures . . . I have not run tlie bucineqs it- 
self in about two years, having leased it to Thurman Caldwell. . . . 
Tonii~ly Caldwell (agent of Thurman Cnldwell) . . . was operating the 
statiuli on 6-19-37 when a brar that n-ah caged tliere gmbbed a little 
girl's leg and tore it rather badly. The bear is o rned  by me and the cage 
the bear stays in is 011-ned by inc. . . . I originally got the hear for my 
on-n satiqfaction and also for a tourist attraction and it m e  kept on tlie 
service station premi~es.  The Caldn-ells said. n-hen t!le building n-as Ieas- 
ed, t h a t  they would feed and take care of the bear if I would leave it 
there. There TTas no chargc made hy me and no p a y i ~ e n t  made by Calcl- 
~vell  in-so-far as the bears 'taying there n-as concerned." 

Conctruing the statements in the letter of Attorney Francis, in the 
answer, and in the written account of Xed Carver, singly or together, 
the purport is inescapable that  the ownership and nmintenance of the 
bear was a business purquit designed to attract tourists and customers to  
the service station, and that the bear was kept in connection with busi- 
ness premises. Defendant had the right to rely on the statements of the 
insured persons. These statements Tvere, in effect, an invitation to deny 
liability on the ground that  the policy did not furnish coverage. 

So far  as the record discloses, there was no notice or intimation to in- 
surer that the facts n-ere different from those contained in the above 
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statements until plaintiff offered evidence a t  the trial in Superior Court 
in April 1963. Thurman Caldwell then testified: "There was a cage lo- 
cated east of the gas station and there ~ v a s  a bear in that cage. Xed 
Carver fed the bear. Ned Carver bought the bear. I did not own and I 
did not have any interest in tlie bear. . . . I had my dealings with hIrs. 
Carver. Rlr. Carver did not tell me he on-ned the fixtures . . . I did not 
employ Mr.  Roy Francis to  represent me. . . . ( T ) h a t  answer (in Fed- 
eral Court) is not a correct statement of my arrangement with . . . Mrs. 
Carver." Attorney Francis testified that he never talked w:th Caldwell, 
and stated: "At the time I wrote the letter of August 19, 1958, . . . I 
n-as not then aware of the lease arrangement out a t  that  place." 

I t  comes to this: Defendant was furnip!ied statements by and on behalf 
of tlie persons insured, clearly slio~ving no insurance coverage. Relying 
thereon and induced to inactivity thereby, defendant denied liability on 
that  ground and declined to defend t h ~  action in the United States Dis- 
trict Court. Having obtained a judgment against the named insured, fix- 
ing him ~v i th  l iab~li ty,  plaintiff undertakes in Superior Court to adduce 
evidence showing the facts to be different from those stated to defendant 
a t  the outset so as to bring her injury ~vithin the policy coverage. This, 
Xed Carver could not do were lie the plaintiff herein. But  plaintiff has 
no greater rights against defendant than Xed Carver ~vould have. De- 
fendant, relying on statements it had the right to accept as true and to 
act  upon, and having been lulled into repose until the time and oppor- 
tunity have passed for defending against liability on the merits, will not 
be adjudged to have m i v e d  other available defenses non- that  plaintiff, 
standing in the slioes of the named insured, seeks to change positions to 
tlie detriment of the insurer and a t  the same time keep insurer frozen in 
the position it had taken because of the original statements. Cnder these 
circumstances, we hold that  defendant has not waived the violation of 
the notice provision. 

State Mzitual, Etc., Ins. Co. v, W a t h n s ,  180 S. 78 (Miss. 1938) is ap- 
posite. I n  tha t  case the insurance policy did not cover injury to an em- 
ployee of insured. Insured sent plaintiff in tlie former's automobile to a 
neighboring t o m  on a business mission for insured. There n-as an  accident 
and plaintiff and a passcnger were injured. Insurer settled with the pass- 
enger, and in the course of insured's investigation preliminary to such 
settlement, plaintiff made a statement to insurer's agent that  he was an 
employee of insured a t  the time of the accident. Plaintiff's attorney later 
inquired of insurer what i t  n-as going to do about plaintiff's injury, and 
insurer advised that  there w i s  no coverage. Plaintiff sued insured, alleg- 
ing that  he was an employee of insured a t  the time of the accident. Five 
months elapsed before insurer had notice of the suit. Insurer, noting the 
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allegation that  plaintiff n-as an employee of insured, denied coverage and 
declined to defend. At the trial plaintiff was permitted to amend his 
pleading, allowing him to allege tliat he was not an  employee but was 
acting gratuitously. Plaintiff recovered judgment for $2000 against insur- 
ed and, esecution having been returned nulla bona, sued the insurer. In-  
surer defended on the ground that  110 timely notice of the suit was 
given. Plaintiff p l e a d d  that  this defense was waived by reason of in- 
surer's denial of liability on tlie ground of want of coverage. The Court 
held that  there was no waiver of the notice provision and said: 

"In v iex  of the facts stated, the contention of appellee that  the 
insurance company had ~vaived notice is ob~.iously not tenable. It 
would seem hardly necessary to say tliat a party ~ l i o  presents a 
certain state of nlaterial facts to another may not rely upon a waiver 
by the latter as having any effect i11 regard to a materially different 
set of facts later asserted by the party clainling the n-aiver. 

"If the alleged beneficiary, in a situation such as liere presented, 
Tvere allowed to prevail against the insurer, tlie lawful stipulations in 
insurance policies for notice and statement of loss or injury could be 
diverted from their proper purpose and turned into decoys to lead 
the insurer a v a y  from investigation and defense; would permit an  
alleged beneficiary who had procurrd the absence of the insurer in 
reliance upon the represented state of facts to move later and sud- 
denly against it,  without warning, upon another and a materially 
different set of facts, - essentially different so far as any liability 
of the insurer is concerned. This doe3 not comport n-it11 the principles 
of judicial justice, and is not permissible." 

It n-ill be observed, parenthetically, that  a change of position by insur- 
ed n-ill not per se violate t!le cooperation clawe of tlie insurance policy or 
render ineffective a waiwr  of policy conditions, otl~errviile binding, if in- 
surer is not prejudiced by such change of position. Henderson  v. I n s w -  
ance Co., 254 S.C. 329, 118 S.E. 2d 883. I n  the instant action, the prej- 
udice to defendant is so clear as not to be debatable. 



310 IK THE SUPREME COURT. [261 

THOMPSOK-JkLEdN,  INC. v. P. L. CAMPBELL. 

(Filed 26 February 1061.) 

1. Brokers  a n d  Factors  5 0- 

I n  order to be entitled to recover his commission, a broker must show that 
he had procured a pnrchaser ready, able, and willing to purchase on the 
terms and conditions prescribed by the seller. 

2. Brokers  a n d  Factors  § 1; Frauds ,  Statute  of § 6a- 
A contract between a broker aud the owner to negotiate a sale of land is 

nut required to be in writing. 

3. Brokers  a n d  Factors  5 6; Contracts § 3-- If the re  is n o  agree- 
nient in  regard t o  a l l  essential terms, the re  i s  n o  contract. 

The seller agreed to sell on condition that payment of a stipulated pop 
tion of the purchase price be deferred upon tern~s to be worked out to afford 
hiln the best tax advantage. The broker procured a purchaser willing to pay 
the entire purchase price in cash or partly in cash with the balance secured 
by a second mortgage, or a snlaller down payment with the balance secured 
by n first nmrtgnge. The seller refused the offers, stating that he required the 
stipulated cash pay~nent with the balance payable in ten yearly installments 
a t  six per cent interest, secured by a first mortgage. Held: Xonsuit was prop- 
erly entered in the broker's action for conlmission, since if the terms of the 
salc were not d~finitely fised there was no contract, while if the terms of the 
sale were fixed the broker did not procure a purchaser willing and able to 
comply with the terms as set forth by the seller. 

APPEAL by defendant from JJallard, J.. June 1963 Session of CUMBER- 
LAND, doclieted in the Supreme Court as Case KO. 600 and argued a t  the 
Fall Tern1 1963. 

Plaintiff, a corporation engaged in the business of selling real estate, in- 
stituted this action to recover a conmission. Defendant is the owner of a 
one-half interest in properly in Fayetteville kno~vn as Big Farmers Ware- 
house and Drive-In Restaurant. On Ortober 18, 1961 he and his cotcn- 
ants, Blanche P .  Barbour and Ann B. Davis, executed an "exclusive sales 
agency contract" whereby, for four months, plaintiff was granted the 
right to sell the property at  the price of $233,000. In it they agreed to 
pay plaintiff a five percent cominission if it procured a purchaser in ac- 
cordance with the agreement even though they might be unable or un- 
willing to complete the sale. In  addition, the contract contained this pro- 
vision: "P. L. Campbell will accept no more than 29% of his half interest 
as down payment as a requirement of any sale." 

On January 29, 1962 Barbour and Davis sold their one-half interest in 
the property to Sherrill A41cins and A. R. Talley, Sr., purchasers procured 
by the plaintiff, and paid it a five percent comn1ission on the gross pur- 
chase price of their interest. Plaintiff brought this action to recover an 
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identical five percent commission from defendant, alleging in its corn- 
plaint that  after i t  secured Akins and Talley as purchasers, ready, mill- 
ing and able to purchase defendant's interest in said property according 
to the terms specified in the sales contract, defendant refused to sell t o  
them. I n  his answer, the defendant adinitted the execution of the sales 
agency contract but alleged that  it TTas a condition to any sale of his 
interest that the rei~ia~ning seventy-one percent of the purchase price be 
secured by a first mortgage on the property and paid in ten annual in- 
stallments v i th  interest a t  six percent. He denied that  plaintiff ever pro- 
duced a buyer willing to purchase in accordance with those terms and 
conditions. 

Plaintiff offered evidence tending to establish the following facts: 
TThen the sales agency contract was executed on October 18, 1961, 

defendant was uncertain as to lion- he wnrited the unpaid balance of the 
purchase price arranged. For that  reason, no provision with reference to  
the manner in which it should be paid or secured was included. Defen- 
dant's purpose was to minimize the tax impact of the sale and "he rnnde 
i t  a condition prerequisite to the final completion of any sale of this 
property that  it be done in a u-ay that  i t  would be to his best tax ad- 
vantage . . ." Defendant and Paul H. Thompson, president of the plain- 
tiff corporation, specifically agreed that "the balance would be m-orked 
out as an  agreement, after defendant consulted with his accountant and 
attorney." 

On November 17, 1961 plaintiff submitted a w i t t e n  offer, signed by 
Akins and Talley, to pay $117.300 for the Barbour-Davis interest in the 
property and, "up to 29% of $117,.500 to Campbell," his balance to be 
paid "in installments as directed by C:mpbell with interest a t  6% on 
such unpaid balance until fully paid."This offer was accompanied by a 
good faith deposit of $5,000 wit11 plaintiff as e w o w  agent. Thcy n w e  
then in a position to pay the entire purchase price of the property in 
cash, having obtained a coinmitinent for a loan from the Scottish Bank 
to he secured by a first mortgage on the property. On Soveinber 20, 1961 
defendant and his cotenants accepted this offer in writing "subject to: 
Good faith deposit increased to $35,000.00, (2)  Sellers reserve the right 
to ~ ~ i t l ~ d r a w  this acceptance in ~ ~ r i t i n g  by noon Soveinber 23, 1961." 
On the nlorning of Soyember 20th Aliins and Talley deposited with 
Thompson checks totaling $35,000 in accordance with the stipulation in 
the acceptance; however, on the same day they retrieved the checks and 
destroyed them. 

Thereafter, Mr.  Thompson and other agents of the plaintiff, as we11 as 
Air. James C. Davis n.ho represented t!le Barbour-Davis interest in the 
property, had a number of conversations with defendant with reference 
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t o  the mode of paying and securing the seventy-one percent balance of 
his part of the purchase price. Thompson told defendant that ''if the tax 
situation was such that it was to his advantage to work out an escrow 
arrangement, secondary financing, second mortgage, or whatever . . . 
they stood ready to pay in cash, to pay him in the form of his required 
down payment, or to do whatever liis wislies were, within reason to close 
out this real estate contract.'' According to Thompson, he explored many 
areas, "but we could never get any definite approach." In  Xovember 1961 
defendant told Davis that he would sell his interest in the property if 
twenty-nine percent of the purchase price vere paid in casli and the bal- 
ance of seventy-one percent secured by a first mortgage on the property 
and paid in tea annual installinents with interest a t  six percent. Thonip- 
son testified that defendant first made this proposition to him in a letter 
dated January 31, 1962, seventeen days before the expiration of the con- 
tract. 

In  December, Mr. Davis took defendant one offer froin Akins and 
Sherrill which provided that tlie balance of the purchase price would 
be secured by a second mortgage, and another which provided that the 
balance be hcld in a trust fund at tlie Scott~sli 13ank. Defendant, after 
some study, declined both. On January 24, 1962, plaintiff, on behalf of 
Akins and Talley, submitted another n-ritten offer to purchase the prop- 
erty a t  the stipulated price proposing that $50,000 be paid in casli and 
the balance of $183,000 be paid in ten annual installments a t  six percent 
interest and secured by a first mortgage on tlie premises. Defendant de- 
clined this offer. After Aliins and Talley purch3sed the Barbour-Davis 
interest in the warehouse, defendant offered to sell them liis interest if 
they wanted it. They told him they weye not then interested in buying his 
half, and felt that the best thing to do "n-as to join together to work for 
the good of the business." 

Defendant's evidence tended to show tlie following: 
H e  informed Mr. Thompson on Xovember SOtli, at  the time he signed 

liis acceptance on the first offer to purchase, that he ~ o u l t l  accept the 
balance above the initial cash p a y n m t  in ten equal paynents a t  six per- 
cent interest. At that time he did not mention the security. On Kovember 
22nd defendant called N r .  Davis and told him to have the papers pre- 
pared for he m s  going to sell. On No~eniber X t h ,  -1Ir. Davis tendered 
him another contract of sale \d~ereby Akins and Talley proposed to pur- 
chase the entire property by paying $151,573 in cash with tlie balance to 
be secured by a second mortgage on the premises and payable in ten 
equal annual installments with six percent interest. Defendant declined 
to  consider a second mortgage. Thereafter, Davis brought him another 
proposed contract of sale whereby Skins and Talley agreed to pay the 
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sum of $117,300 to Barbour-Davis and 534.075 to defendant, his balance 
to be paid in ten equal annual installments a t  six percent interest and se- 
cured by a certificate of deposit in the Scottish Bank v i th  John Stead- 
man, Jr., as trustee. Defendant also declined to accept this "escrow" ar- 
rangement. After receiving these last two proposals, defendant talked to  
Mr.  Thompson and told him that  he was ready to sell when they would 
give him a deed of trust to secure the balance ~ h i c h  was to be paid in 
ten annual installillents with interest a t  six percent. Up to that  time no 
paper had been presented to him JT-hich provided for a sale upon his 
terms and Mr .  Thompson never did say that  he could provide "an agree- 
ment of tha t  kind." Defendant was ~villilig to sell a t  any time that  they 
offered him a firat deed of trust but no mrll offer T T ~ S  ever made. On 
January 31, 1962 defendant wrote plaintiff that  until February 16, 1962 
he ~ o u l d  sell for $117,500, to be paid twenty-nine percent in cash upon 
delivery of the deed Wit11 the balance in ten annual installments a t  six 
percent interest and secured by a first mortgage. 

The defendant's motions for nonsuit a t  the close of plaintiff's eridence 
and a t  the close of all the evidence were overruled. 

B y  its verdict, the jury determined that  defendant had breached the 
sales agency contract of October 18, 1961 and n-as indebted to the plain- 
tiff in the sum of $5,875. From judgment entered on the verdict the de- 
fendant appealed. 

XcCoy, TVeauer, TT'iggins c% Ckveland by John E. Raper, Jr., for 
p1amti.f appellee. 

TP7llzford, Person R. Canady by Donald R. Canady for defendant ap- 
pellant. 

SHARP, J .  "It is established law in this jurisdiction that  a real estate 
broker is not entitled to coininissions or compensation unless he has found 
a prospect, ready, able and willing to purchase in accordance with condi- 
tions imposed in the broker's contract." Sparks v. Purser, 258 N.C. 55, 127 
S.E. 2d 763. Therefore, for a broker to recover he must establish (1) 
binding contract and (2) performance on his part. The plaintiff bases 
this action upon the agreement which the parties made on October 18, 
1961. Tha t  agreement was not entirely in writing. The portion which re- 
lated to the mode of paying the seventy-one percent of the purchaqe price 
Iyas oral. However, a contract between a broker and a landowner to ne- 
gotiate a sale of the latter's land is not required to be in writing. Carver 
v. Britt, 211 N.C. 538, 83 S.E. 2d 888. 

Plaintiff concedes that  no n~ethod for paying the balance of the pur- 
chase price above the cash down payment was fixed on October 18, 1961. 
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At  that time the parties merely agreed that they would subsequently 
work out such terms, but i t  was expressly stipulated by defendant that, 
as "a condition prerequisite" to any sale, the manner of payment must 
be to his "best tax advantage." The defendant contends that he later fixed 
the terms for the payment of the seventy-one percent balance by requir- 
ing that it be secured by a first mortgage and paid in ten annual install- 
ments a t  six percent interest. If he did, it is clear from the evidence that 
plaintiff never secured a purchaser willing and able to purchase upon 
those terms. If lie did not specify definite terms, the condition precedent 
to the formation of a binding contract was never fulfilled. 

The condition that the method and manner of payment be subsequent- 
ly worked out was not, as in Carver v. Britt, supra, a mere detail relat- 
ing to the ultimate performance of an existing contract. Until such terms 
were specified by the defendant, after consultation with his attorney and 
his accountant, and accepted by tlie plaintiff, there TTas no valid and en- 
forcible brokerage contract. "To constitute a valid contract the parties 
must assent to the same thing in the same sense, and their minds must 
meet as to all the terms. If any portion of the proposed terms are not 
settled, there is no agreement." Goeckel v. Stokely, 236 K.C. 604, 73 S.E. 
2d 618. "Consequently, the acceptance of a proposition to make a con- 
tract, the terms of which are to be subsequently fixed, does not constitute 
a binding obligation." 1 Elliott on Contracts, § 175; Croorn v. Lumber 
Co., 182 K.C. 217, 108 S.E. 735. 

This case is analogous to that of McCoy Z J .  Trust Co., 204 K.C. 721, 
169 S.E. 644 in which a real estate broker sued for a commission. She 
had procured iz purchaser willing to purchase the land a t  defendant's 
price of 812,000. Plaintiff testified that defendant's agent told her "they 
were TT-illing to accept $4,300 doxn, but would not state any terms; that 
they would be willing to give liberal terms, but n-ould not state  hat the 
liberal t e r m  were. He  didn't know exactly what they vould do, but 
would give terms. He didn't state exactly d l a t  they would do then." 
This Court said: "It  is evident that, according to the plaintiff's testimony, 
she had no definite terms upon which to offer the farm for sale." The 
judgment of nonsuit was sustained. 

TT7here one agrees to sell land for a certain price, "Terms: cash or con- 
tract," the broker has authority to sell only upon terms and conditiolls to 
be agreed upon and whicl? ar? satisfactory and acceptable to the land- 
owner. Whi te  2%. Turner, 164 Kan. 639, 192 P. 2d 200. If the details of 
the ternls are never given to tlie broker by the owner, he is precluded 
from producing a buyer, ready, able and willing to buy on the terlns 
fixed by the principal. Pugh v. Dollnhan. 49 N.M. 228, 160 P. 2d 951. 

It cannot be seriously contended that a binding contract of sale was 
created by the defendant's conditional acceptance of the offer to purchase 
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dated Kovember 17, 1961. The short answer to such a contention is that  
the checks totaling $33,000, deposited as earnest money by Akins and 
Tallcy with the plaintiff on Kovember 20, 1961 in accordance with the 
requireiilent in defendant's acceptance, wcre w i t l i d r a ~ n  and destroyed on 
the same day. At  that  time, according to plaintiff, defendant stlll had 
not indicated how he wanted tlie balance paid. TThether Akins and Talley 
would have met these requirenlents rvhen they became known, is a mat- 
ter of conjecture. 

After they took up their checks on November 20t11, Akins and Talley 
did not pursue their offer of November 17th further. Two other offers to 
purchase were made in December. One proposed to secure the balance of 
the pwdlase price by a second mortgage; the other, by a trust fund or 
e w o w  account ~vhich apparently offere11 defendant no tax saving. It 
seems that  Xliins and Talley were a t  all times ab!e and willing to pay 
the entire purchase price in cash, but an  offer to purchase property for 
cash docs not entitle the brolier to his commission if tlie landon-ncr has 
specified defrrred payments. hnnot. ,  18 -4.L.R. 2d 376, 3S0. Tlie f ind  offer 
in January 1962 provided that  the balance be secured by a first mort- 
gage but called for a cash paynient of only $30,000 ~ h i c l i  Tvas to be dl- 
vided hetwecn all the co-owners of tlie property. Defendant acccpted none 

-1 ions. of thebe propo,'t' 
I n  12 An1. Jur.  2d, Brokers S 167, n-c find tlie following: 

"Tl'here the listing agreement fails to fix the terms for the sale or 
exchange of property, or specifies only part  of the terms with thc 
understanding that  further detail> arc subject to negotiation between 
the principal and the customer, the principal has been held free to 
terminate the negotiations without liability to the broker. More- 
over, in such a cape the broker may be denied compensation unless 
lie produced a customer ready, able, and willing to buy on such tcrins 
as the principal may require, or as lie accepts, or unless the princi- 
pal and the customer rcach a definitive oral or written agreement." 

See also Restatement, Agency, 2d S 443, coinrnent d. 
I n  this case the plaintiff finds itself in this dileillnia: If the terms of tlie 

sale were not finally fixed it had no binding contract; if they were, i t  
never produced a purchaser ~villing and able to comply with those terms. 
It matters not d i e the r  the defendant changed his mind about selling the 
propcity, as plaintiff contends, or n-hether tlie impasse resulted because 
the lending institution n-ould furnish a2kins and Talley the money with 
~ h i c l i  to purchase the property only if it.. loan were secured by a first 
niortgnge on the ~varehouse while defendant would sell only if he could 
obtain a first mortgage on the same property securing the balance due 
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him on the purchase price. In either situation, under the evidence in this 
case, the defendant was entitled to his motion for nonsuit. 

Reversed. 

JOSEPH E. MOSES aso WIFE, JOSEPHISE MOSES V. STATE HIGHWAY 
COJIMISSION. 

(Filed 2G February 1964.) 

1. Appeal and Error % 

Where the question sought to be presented involves property rights and 
relates to a matter of public importance, and a decision will aid State agen- 
cies in the l)e~forn~ance of their duties. the Suyrenie Court may deternline 
the appeal on the merits el-en though the apl~eal is f r o ~ n  an interlocutory 
order and premature. G.S. 1-27.  G.S. 1-278. 

2. Elnillent Domain 5 & 

When plaintiffs are giren access to the main highway by means of a ser- 
T ice road abutting their property, the fact that the main highwly is changed 
into a nonaccess highway does not constitute a "taking" of plaintiffs' prop- 
erty, either in depriving plaintilYs of direct access to the highway or in 
climinishi~lg the flow of traffic having direct access to plaintiffs' property, the 
incu~ive~iience resulting from the necessity of using a more circuitous route 
and any diminution in ralue to plaintiff's' property being incident to the eser- 
cise of the police power and drl i~u~trrn cibsqlce iujztria. Constitution of Sorth 
Carolina, Article I, S 17. 

APPEAL by respondent from Braswell, J., September 9 ,  1963, Civil Ses- 
sion of CUMBERLAND. This appeal was docketed in the Supreme Court as 
Case No. 603 and argued at the Fall Term 1963. 

This is a condenlnation proceeding. Petitioners seek damages because 
they have been denied inlmediate access from their property to Interstate 
Highway 1-95, a controlled access road. Petitioners haye access to the 
Interstate Highway by a service road connecting points fixed for entrance 
and departure from the Interstate Highmy.  This service road abuts the 
property of petitioners. 

The court, based on stipulations of the parties and admissions in the 
pleadings, concluded petitioners were entitled to compensation. He re- 
manded the proceeding to the clerk for the appointment of con~n~issioners. 
Respondent appealed. 

Attorney General Bwton, Assistant Attorney General Lewis, Trial At- 
torney McDaniel, Quillan, Russ & Worth for respondent appellants. 
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Charles R. Williams, Robert B. Morgan, Morgan & Williams, A.  R. 
Taylor for appellee. 

RODMAN, J .  An order directing the appointment of commissioners in 
a condemnation proceeding is interlocutory. It is not such a determination 
of the rights of the parties as permits a dissatisfied party to appeal. G.S. 
1-277, Board of Education v. Allen, 243 N.C. 520, 91 S.E. 2d 180; Veazey 
u. Durham, 231 N.C. 357, 57 S.E. 2d 375. Nonetheless when, as here, the 
parties desire an answer to a question which is fundamental in deter- 
mining their rights, is also of public importance, and when decided will 
aid State agencies in the performance of their duties, we will in the ex- 
ercise of the supervisory jurisdiction given us, ansxer the question, G.S. 
1-273; Greene v. Laboratories, Inc., 254 X.C. 680, 120 S.E. 2d 82; Ed- 
wards v. Raleigh, 240 K.C. 137, 81 S.E. 2d 273. 

The question now for decision arises on this factual situation: Prior to 
1954, U. S. 301 was a North-South link in the primary system of federal 
highways. I t  was one hundred feet in width, with a paved area in the 
center for vehicular traffic. This paved area provided one lane for nortll- 
bound traffic and another for south-bound. 

The Higlirr-ay Commission, in order to convert 301 into an Interstate 
Highr~ray, proposed to enlarge its right-of-way. I t  had, prior to 15 June 
1954, surveyed and marked the proposed boundary of the enlarged high- 
way. 

On 15 June 1934, Joseph Moses purchased from D. 9. Calhoun 1.7 
acres. This tract is situate east of 301. I ts  western boundary is the line 
respondent had inarlted for the boundary of 301 n+en enlarged. In  De- 
cember, 1934, petitioners purchased an additional 2 acres from Calhoun. 
The description in the deed then made covers 3.7 acres. I t  includes the 1.7 
acres purchased in June, 1954. Petitioners purchased the 3.7 acres for the 
erection and operation of a motel and reqtaurant. The v-estern boundary 
of the 3.7 acres is more, than 100 feet eaqt of the eastern line of 301 3.3 

it existed in 1954. The 3.7 acres is part of a larger tract on-ned by Cal- 
houn. The western line of his property was the eastern line of 301. On 10 
July 1937, Calhoun granted petitioners an easenlcnt to cross his land lying 
between the 3.7 acres and the highway. 

In  August, 1939, respondent purchased from Calhoun the Iand lying 
betreen petitioners' 3.7 acres and the boundary of 301 as it existed in 
1954. This purchase was made to enlarge 301 and make it a "controlled 
access," Interstate Highway, with four lanes for through traffic. These 
lanes are near the center of the right-of-way. Beyond the through traffic 
lanes are "service roads." These service roads are separated from the in- 
ner lanes by a fence. Abutting property owners gain access to the inner 
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lanes by use of the service roads. Interstate, controlled access highways 
are constructed under congressional and legislative authorization. Fed- 
eral Aid Highway Act of 1956, (70 Stat. 374) ; 23 U.S.C.A. 111, c. 993, 
S.L. 1957, codified as G.S. 136-89.48 et seq. 

A motorist traveling south on the inner lane must, in order to reach pe- 
titioners' motel and restaurant, travel 1.63 miles further than he would if 
allowed direct access to their property. A motorist traveling in the north- 
bound lane to get to petitioners' property must travel .63 miles further 
than lie would if given direct access. 

If the denial of immediate access to the inner traffic lane is a taking of 
property compensation must be paid. S.C. Constitution, Art. I, Sec. 17; 
W i l l i a m  v. Highzcay Commission, 232 S .C.  141, 113 S.E. 2d 263; Bras- 
well v. Highway Contmisszon, 230 E.C. 508, 108 S.E. 2d 912; but if the 
substitution of a service road for the direct access theretofore enjoyed is 
an exercise of the police power, any diminution in the value of petitioners' 
property is dnmnmt  absque injuria. State v.  Warren, 252 N.C. 690, 114 
S.E. 2d 660; X o m s  v. Holshouser, 220 S .C.  293, 17 S.E. 2d 115; Roach 
v.  Durham, 204 K.C. 587, 169 S.E. 149. 

Abutting property ovners having a private access to a highway cannot 
be denied the right to enter and use a road constructed for public benefit. 

Petitioners do not claim a denial of access; they merely assert access 
tor a portion of the highway is less conwnient now than in 1937 when they 
acquired a right-of-way across land subsequently acquired by respondent. 
In  fixing the line marking the boundary between public and private 
rights, we are reminded of what Seawell, J., said in Mosteller v . . ~ .  R., 
220 N.C. 273, 17 S.E. 2d 133: 

"Ancient doctrines pertaining to roads of the horse and buggy days, 
when those roads were for the most part trails through the woods 
and fields, must be applied to modern conditions with caution and 
sound discrimination. Once, 'ingress and egress' were practically all 
such a road afforded, and there is logic in the thought that it is all 
of such a doctrine which should survive. Today roads have been 
nlultiplied and expanded into such luxurious proportions that the 
espression, 'once a road, always a road'-if we attach to it the 
significance given it by plaintiffs--n-ill give to the abutting owner 
in a vacated road, if he takes all of it, an easement wholly beyond 
his necessities and not within the reasonable application of the doc- 
trine. 
"The trend of judicial decision n-here this doctrine is recognized is 
decidedly toward confining such a riglit to the necessity of egress 
and ingress." 
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Our statutes, G.S. 20-156 ( a ) ,  (requiring one entering a highway from 
a private way to yield the right of way) and G.S. 20-165.1, (authorizing 
the establishment of one way streets and roads) illustrate the power of 
the State to regulate the time and manner of entering a public highway. 
Although the State may change the grade of a road making immediate 
access more difficult, such a change and the resulting inconveniences caus- 
ed the property olmer is not a con~pensable injury. Smith v. Highzray 
Commission, 257 N.C. 410, 126 S.E. 2d 87 : Thompson v. R. R., 248 N.C. 
577, 104 S.E. 2d 181; Calhozm v. Highzcczy Comnzission, 208 N.C. 424, 
181 S.E. 271. 

All of these things may require an  abutting owner to travel a greater 
distance to get to his destination. The law applicable to such changes and 
regulations was stated in Sanders v. Smithfield, 221 Y.C. 166, 19 S.E. 2d 
630. It is there said: 

"It  is generally held that  the owner of abutting property has a right 
in the street beyond that  which is enjoyed by the general public, or 
by himself as a ineniber of the public, and different in kind, since 
egress f r o ~ n  and ingress to his on-n property is a necessity peculiar 
to himself . . . 
"J171ere there is no actual encroachment on the property, but  only 
the question of interference with the appurtenant easement, since 
the right itself springs out of and attaches to the use of a public fa- 
cility, conservative opinion tends strongly to limit it to such reason- 
able recognition as n d l  meet the exigencies involved in the owner's 
use of his property, and yet will not unduly restrict the governnlent 
in functioning for the public convenience and necessity. 
"It  is understood that absolute equality of convenience cannot be 
achieved, and those ~ h o  take up their residence or purchase and oc- 
cupy property in proximity to public roads or streets do so with 
notice that they may be changed as demanded by the pub l~c  interest. 
To  justify recovery in such case, the damages must be direct, sub- 
stantial and proximate, and not such as are attributable to mere in- 
convenience-such as being colnpelled to use a longer and more cir- 
cuitous route in reaching the premises. lIcQuillan, op. cit., supra, 
$ 1527 (1410). It is not enough that  the vacation results in some in- 
convenience to  his access, or compels a more circuitous route of ac- 
cess, or a diversion of traffic from the premises, or a consequent dim- 
inution in value. 18 Am. Jur., Eminent Domain, sec. 225. An incon- 
venience of that  nature is held to be no different in kind, but merely 
in degree, from that sustained by tile general public, and is darnnum 
absque injuria." 
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The basic principle that an abutting property owner is not entitled to 
conlpensation because of circuity of travel resulting from a linlitation on 
the direction in which traffic may move, was reiterated in the thought- 
ful opinion of Bobbitt, J .  in Barnes 2:. Highway Commission, 257 N.C. 
507, 126 S.E. 2d 732. Reference is made to the opinion for the numerous 
cases cited to support the conclusion there reached. 

Petitioners' contention that they are entitled to compensation because 
of the decreased number of travelers d l 0  use that portion of the high- 
way affording direct access to their property is like~vise without merit. 
If petitioners could collect because of such diminution in travel by their 
property, so could every merchant in a town m-hen the I-Iigllnay Commis- 
sion constructed a by-pass to expedite the flow of traffic. The true rule 
with respect to s:ich relocation or change in construction n-as, we think, 
aptly stated by the Supreme Court of T'ermont in Xelson 2,.  State Hzgh- 
way Board, 1 A 2d 689, 118 A.L.R. 913. The Court there said: 

" [Tlhe State owes no duty to the Xelsons (property omers)  in re- 
gard to sending public travel past their door. Our truck line high- 
ways are built and maintained to meet public necessity and con- 
venience in travel and not for the enhanceinent of property of oc- 
casional landowners along the route. Benefits Which come and go 
with changing currents of public travel are not matters in which any 
individual has any vested right against the judgment of those public 
officials whose duty i t  is to build and maintain these highways." 

The revamping of our highway systen~, making it useful i f  needed for 
both national defense and as a safe and econonical means of rapid inter- 
state travel, has created many problems for the property owner as well 
as the agencies charged with the responsibility of constructing and main- 
taining that system. Xaturally these problen~s have produced much liti- 
gation. 

An exanination of these cases and of treatises by members of the Bar 
who have nladc a particular study of the problem will, we think, show 
the decided weight of opinion supports the conclusion JTe reach; i.e., an 
abutting property owner is not entitled to compensation because of the 
construction of a highway with different lanes for different kinds and di- 
rections of traffic, if he be afforded direct access by local traffic lanes to 
points designated for access to through traffic. See Abdalla v. Highway 
Conznzission, Ante, 114, 134 S.E. 2d 81; State v. Danfelser, 384 P, 2d 
241; Stefcrn Auto Body v. State Higlzzccty Comnission, 124 K.W. 2d 319; 
S i c k  v. Stnte Hzghway Commission, 109 N.W, 2d 71; ArXansas State 
Highway Con~nzission v. Bingham, 333 S.TTT. 2d 728; Covey: Control of 
Highway Acccss, 38 Neb. L. Rev., 407; Anderson: Control of Access by 
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Frontage Roads-Police Power or Eminent Domain?, 11 Kan. L, Rev., 
388; Covey: Frontage Roads: to Compensate or not to Compensate, 56 
N.W.U.L. Rev. 587; Levin: Federal Aspects of the Interstate Hzghuay 
Program, 38 Neb. L. Rev. 377. 

Because of the public importance of the question presented, we have 
treated the subject ~ v i t l ~ o u t  regard to the provisions contained in the 
deed granting petitioners an  easement. This deed was executed subsequent 
to the enactment of Chapter 993, S.L. 1957, (Art. 6D c. 136 of the Gen- 
eral Statutes). I n  exaniming it we are led to the conclusion that  both 
petitioners and thelr grantors understood the l n x ~  to be as we have here 
declared. The easement then granted was to continue only "until such 
time as the said land shall be conveyed to or taken by the State Highway 
and P u b l ~ c  Works Commission for h i g h ~ ~ a y  purposes ~ ~ i t h  adequate ac- 
cess allowed to second parties for the operation of thelr nlotel and res- 
taurant bus~ne.~.' '  I t  is further provided in the deed, "In case said land 
is taken by condemnation, first parties shall be entitled to and hereby 
reserve for themselves, their heirs and assigns, the right to the entire 
award for damages resulting from such condemnation, except damages, if 
any, for severence from said 3.7 acres of Iand in case adequate access is 
not available to the second parties, their heirs and assigns, and in such 
event, the said second parties shall be entitled to severence damages for 
loss of adequate access to scrzd highway." What highway were the parties 
talking about? Certainly they were not talking about 301 as i t  existed 
a t  the time of conveyance. The recitals in the deed show that  they antic- 
ipated the enlargement of the highway in the immediate future. Petition- 
ers do not contend that  they do not have direct and imniedlate access to 
the new highway. Tha t  access is provided by the service roads. These 
service roads are part of the highway system. They serve not only the pe- 
titioners but any member of the public ~ 1 1 0  de-ire. to use the same. These 
service roads connect ~ i t h  fixed points by which the traveler may enter 
the north or southbound through stream of traffic. 

Since petitioners have not suffered a compensable injury, the order ap- 
pointing cominiqsioners to ascertain the amount of compensation owing 
petitioners must be and is 

Reversed. 
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STATE v. LAWRENCE GUFFEY AND GENE CLONTZ. 

(Filed 26 February 1964.) 

1. Criminal Law § 48- 
In order for silence of defendant in the face of an incriminating statement 

to be competent as  an implied admission of guilt, it must appear that the 
statement was made in the presence and hearing of the defendant. that de- 
fendant understood the statement, that the statement was made under cir- 
cumstances naturally and properly calling for a reply, that the declarant or 
some person present had the right to the information, and that defendant had 
an opportunity to reply. 

2. Same- 
I t  is better practice for the court in the absence of the jury to hear eri- 

dence pro and con before determining the competency of admissions or con- 
fessions by reason of silent acquiescence. 

3. S a m e  Silence held not  a n  implied admission of guilt under  the cir- 
cumstances disclosed by t h e  evidence i n  this  case. 

The fact that defendants, charged with robbery, are silent in the face of 
a statement, made to officers in their presence, that one of defendants paid 
for a car with twenty dollar bills and had a roll of twenty dollar bills left, 
and that the other defendant offered to sell a car having bullet holes in its 
right-hand side, even though the facts recited, in connection with other facts 
adduced, are incriminating in nature, Ibeld not competent as  an implied admis- 
sion of guilt, the statement not having been addressed to defendants and not 
in itself containing a charge of crime, and there being no showing that de- 
fendants had an opportuni6 to reply. 

4. Criminal Law 5 70- 
Testimony of statements of a person not a witness that one defendant had 

paid for a car with twenty dollar bills and that the other had tried to sell 
another car having bullet holes in its side, is hearsay and incompetent to 
prove the facts recited in the statements. 

APPEAL by defendants from McLauglilin, J., August 1963 Special Ses- 
sion of RUTHERFORD. 

Criminal action. The jury convicted defendants on an indictment for 
common law robbery. From judgment imposing active prison sentences 
defendants appeal. 

Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 

Hamriclc & Hamrick for defendants. 

MOORE, J .  The evidence for the State is summarized in part as fol- 
lows: The defendants, Clontz and Guffey, went to the home of Ben Hud- 
son on the night of 8 May 1963 and knocked a t  the door. Hudson, who 
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had gone to bed, got up and opened the door. Guffey blew out the lamp 
and Clontz grabbed Hudson and held him. Guffey took Hudson's over- 
alls and went outside. There were two billfolds in the overalls, one con- 
tained $960 in $20 bills, the other contained $11. Clontz released Hudson 
and, went outside; Hudson followed yelling, and Clontz struck him and 
threatened to kill him. Defendants got in a white Chevrolet and drove 
off. Hudson called to his son, Clyde, ~ 1 1 0  lived nearby, told 11im that he 
had been robbed and asked him to stop the car. Clyde shot a t  the car 
with a rifle ; several bullets struck the right-hand side of the car but it did 
not stop. Officers were called. Hudson described the nian who had blown 
out the lamp and stated that he would recognize him if  he saw hiin again 
but did not know his name; he also said that he would be able to identify 
tlie other man by his voice. The overalls were found some distance away 
but the money m-as missing. The defendants were arrested the following 
day and placed in jail. Hudson picked Guffey from a "line up" and iden- 
tified him as tlie man who blew out the lamp. Clontz was not identified 
by Hudson a t  the jail. At the trial Hudson positively identified both de- 
fendants as the robbers and stated that he had knorn  them 15 to 20 
years. There was other evidence of a circuinstantial nature tending to inl- 
plicate the defendants. 

Defendants offered no evidence. 
Over the insistent objection of defendants the court permitted Wilbur 

Kizer, a deputy sheriff of Rutherford County, and John Vanderford, a 
member of the State Bureau of Investigation, to testify to statements 
made by one Johnny Wallier in the presence and hearing of defendants. 
According to the witnesses, Walker made the statements in the jail after 
defendants were arrested and in custody, and the witnesses, Kizer and 
Vanderford, and Walker, Melvin Sisk and the defendants were present. 
Defendants made no response and did not deny the truth of the state- 
ments. 

Kizer and T'anderford testified in substance that T.TTalker, in the pres- 
ence and hearing of defendants, stated to Vanderford that on the morn- 
ing of 9 N a y  1963 the defendants came to the home of Melvin Sisk in 
Forest City and Clontz bought from Walker a Dodge auton~obile for 
$200, paid for it in $20 bills and had a roll of $20 bills left, that Guffey 
offered to sell M7alker a 1960 Chevrolet automobile, that Walker, Sisk 
and the defendants went in the Dodge to a location where they found a 
white Chevrolet in a field near the edge of a ~ o o d e d  area, that Walker 
bought the Chevrolet from Guffey and paid $25 for it, that it had several 
bullet holes in the right-hand side and Guffey told Walker he should 
make the holes larger with a knife and he could tap the car with an ax 
where the bullet holes were and it would be easier to fix. 
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Neither Walker nor Sisk testified a t  the trial. 
The challenged evidence is not admissible unless it is competent as an 

admission by adoption or acquiescence. When a statement is made, either 
to a person or within his hearing, implicating him in the conlmission of a 
crime, to which he makes no reply, it rnay be inferred under certain cir- 
cumstances that the statement is true else he would have denied it. It is 
not sufficient that the statement was made in the presence of the defen- 
dant against whom i t  is sought to be used and that he failed to deny it ;  
It is further necessary that the circun~stances should have been such as to 
call for a denial on his part, and to afford him an opportunity to make it. 
Silence alone is not what gives the incident probative value. Where the 
occasion is such that the person is not called upon or expected to speak, 
no statement made in his presence can be used against him because of his 
silence. The mere silence of the party creates no evidence, one may or the 
other. The temperaments of people and their conception of the fitness of 
things are so variant, and the silence of an accused may spring from such 
n variety of motives (some of which may be consistent with innocence), 
that failure to reply to or deny a statement is liable to misinterpretation 
and abuse and evidence thereof should be received with great caution 
and, except under veil recognized conditions, should be held inadmissible 
altogether. I t  is not the silence of defendant, but his conduct or some cir- 
cumstance in connection with the statement made in his presence that 
gives the statement evidentiary weight. State v. TYilson, 205 N.C. 376, 171 
S.E. 338; Stansbury: Korth Carolina Evidence (1946), $ 179, pp. 389- 
392; 31A C.J.S., Evidence, § $  295, 296, pp. 755-760. See also: State v. 
Temple, 240 N.C. 738, 83 S.E. 2d 792; Stnte v. Rich, 231 N.C. 696, 58 S.E. 
2d 717; State v. Evans, 189 K.C. 233, 126 S.E. 607. 

Furthermore, an admission or confession, even where i t  may be implied 
by silence, must be voluntary. Any circumstance indicating coercion or 
lack of voluntariness renders the adnlission incompetent. Stnte v. Haw- 
kins, 214 S.C.  326, 199 S.E. 284; Stnte v. Dills, 208 N.C. 313, 180 S.E. 
571. No one can be forced to incriminate himself, or to make a false 
statement to avoid doing so. State v, Dills, supra. A person has the right 
to be silent unless there is good, natural and proper occasion for speak- 
ing. State v. Wilson, supra. The statement and the circumstances under 
which it is made must call for a reply, and defendant must exhibit some 
act of the mind amounting to voluntary demeanor or conduct. State v. 
Burton, 94 N.C. 947. However, if the evidence is otherwise competent, the 
mere fact that defendant is under arrest or in jail does not necessarily 
render the admission inadmissible. State v. Hawkins, supra; State v. 
Riley, 188 N.C. 72, 123 S.E. 303. Incarceration is only a circumstance to 
be considered in determining the con~petency of the purported admission 
by adoption. 
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To render evidence of an admission by silent acquiescence competent, 
the statement must have been made in the presence and hearing of the 
defendant, he must have understood it, he must have understood that it 
contained an accusation against him, it must be of such content or made 
under such circumstances as to call for a reply, that is, it must be such 
as to render a reply natural and proper, the declarant or some person 
present must have the right to the information, and there must have been 
an opportunity for reply. State v. Burton, supra; 31,4 C.J.S., Evidence, 8 
295, pp. 755-759. For an exhaustive list of cases from this jurisdiction il- 
lustrating the rules herein stated and s h o ~ ~ i n g  circu~nstances under which 
such evidence is admissible and circumstances r~here  inadmissible, see 
footnotes under § 179 of Stansbury. 

In  determining the admissibility of admissions or confessions by rea- 
son of silent acquiescence, it is the better procedure for the court, in the 
absence of the jury, to hear evidence pro and con bearing upon their com- 
petency. State v. Dills, supra. If it is determined that the admission is 
otherwise competent, a conflict of evidence as to whether defendant 
heard the statement is for the jury. State v. TYalton, 152 X.C. 931. 90 
S.E. 518. 

It is our opinion that the evidence challenged by defendants' exception 
in the instant case should have been excluded. Defendants had been ar- 
rested and were ia jail; they were denying guilt. There is no evidence that 
they had sent for X7alker and Sisk. The statement made in their pres- 
ence did not, standing alone, involve them in any criminal act. Walker 
did not accuse them of robbing Hudson or taking the money. It is true 
that the statement attributed to them acts which. when considered in con- 
nection with other circunlstances disclosed a t  the trial, would tend to in- 
criminate them and identify them as the robbers. But the statement, of it- 
self, was not necessarily inconsistent with innocence. The record does not 
disclose that the officers at  the time the statement was made knew that 
there would be evidence to link the acts stated with the robbery, or if 
they did k n o ~  that they so a d ~ i s e d  defendants. The statement made by 
Walker was addressed to Officer Vanderford, not to defendants. The rec- 
ord does not show that defendants were asked any questions or even 
given an opportunity to reply to TTdker's statement. The only evidence 
of their reaction to the statement, if any, is that they did not deny it. 
There is nothing to indicate that they were expected to speak. The officers 
probably preferred that they make no reply. If they had unequivocably 
denied the statement, the evidence would a t  all events have been inad- 
missible. State v. Dills, supra. I t  would appear that the officers were pro- 
viding a mean3 of dispensing with the necessity of using Walker and Sisk 
as witnesses a t  the trial. The record simply shows that defendants were in 



326 IN T H E  SUPREME COURT. [261 

jail, a statement was made in their presence, and they did not deny it. 
Mere silence is not enough. 

The evidence was not competent as an implied admission, and it was 
therefore incompetent under the hearsay rule. "Evidence, oral or written, 
is called hearsay when its probative force depends, in whole or in part, 
upon the competency and credibility of some person other than the wit- 
ness by whom it is sought to produce it." Stansbury, 8 138, p. 274; State 
u. Frizzelk, 254 N.C. 457, 119 S.E. 2d 176. Walker did not testify a t  the 
trial. There was no opportunity to determine his competency or credibil- 
ity as a witness by cross-examination or otherwise. 

New trial. 

HELLEN G .  PRESSLEY v. THOMAS D. PRESSLET. 

(Filed 26 February 1961.) 

1. Divorce a n d  Alimony § 16- 

A wife is entitled to reasonable subsistence and counsel fees from the 
estate or earnings of her husband if he is guilty of misconduct which would 
entitle her to divorce, either absolute or from bed and board. G.S. 50-16. 

2. Divorce and  Alimony § 8- 

One spouse is not justified in leaving the other unless the conduct of the 
other is such as  to render it impossible for the first to continue the marital 
relation with safety, health and self-respect, and is suflicient to constitute 
ground for divorce, a t  least from bed and board. 

8. Divorce *and Alimony 5 16- Evidence held insufacient predicate f o r  
instruction on  principle t h a t  separation induced by misconduct of wife 
would no t  constitute abandonment. 

In this action by the wife for alimony without divorce the defendant offered 
no evidence and the wife's testimony on cross-examination tended to show, a t  
most, that the person asserted by the husband to be the wife's paramour was 
a friend of the husband and visited in the home on one occasion for a short 
time early in the evening, that on this occasion all the lights were on and all 
the doors and windows open and the child of the marriage was awake and in 
their presence, that she had not committed adultery, and that she had fussed 
with her husband only over his affair with a woman he had taken on a trip 
to Florida with him and in regard to his staying out a t  night. Held: The eoi- 
dence of plaintiff's conduct elicited on cross-examination is insufficient predi- 
cate for an instruction on the principle of law that if the conduct of the wife 
was such as  to induce the conduct of the husband relied on as  an abandon- 
ment, plaintiff would not be entitled to the relief sought, and the giving of 
such instruction constitutes prejudicial error. 
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4. Trial § 33- 

I t  is error for the court to charge on a principle of law not presented by 
any view of the eridence. 

APPEAL by plaintiff from Patton, J., April 1963 Special Session of HAY- 
WOOD. 

Civil action by wife for aliinony without divorce, in which she prays 
for maintenance and support of herself and a seven-year-old son born of 
the marriage, for the custody of the child, and for counsel fees pursuant 
to the provisions of G.S. 50-16. 

The complaint alleges in substance: (1) marriage of the parties on 5 
July 1944; (2) that on 11 November 1961 the defendant without just 
cause abandoned plaintiff and their minor child, left the State of Korth 
Carolina, and has failed to provide them with necessary subsistence ac- 
cording to his means and condition in life; (3)  that defendant by cruel 
and barbarous treatment endangered plaintiff's life and offered such in- 
dignities to her person as to render her condition intolerable and life bur- 
densome (we omit the nine specific allegations of such treatment) ; (4) 
that plaintiff has a t  all times been a good and faithful wife; ( 5 )  that a 
son was born of the marriage on 18 February 1935 and resides with plain- 
tiff; (6) that plaintiff is a fit and suitable person to have the custody of 
their son, and that defendant is not; (7) that defendant is an able-bodied 
and experienced paint and body mechanic and businessman capable of 
earning $200 per week and owns considerable property in Haywood 
County; and (8) that plaintiff is without money for the support of her- 
self and their minor child, and is ill and unable to work. 

Defendant in his answer, while admitting the marriage and the birth 
of a child of the marriage, denies the material allegations of the com- 
plaint. By  way of defense he alleges in substance that throughout their 
married life plaintiff nagged and fussed with him, refused to prepare 
meals for him, threatened his life, and by reason of such threats and 
fears for his health and safety he Jvas forced to leave his home and live 
apart from her and his son. That in the summer of 1962 and on other oc- 
casions plaintiff committed adultery with Tom Hyatt .  When he left 
North Carolina in April 1962 to obtain work, he left a bank account in 
the amount of about $800, and since then he has caused money to be 
paid to her. 

Plaintiff's evidence tends to show the following facts: The marriage 
between the parties and the birth of the child as alleged in the com- 
plaint; frequent absences of defendant from his home in 1961; defen- 
dant's telling plaintiff he took one Mary Rose Poteat with him to At- 
lanta; his cursing of plaintiff and assaulting her on 14 July 1961; his 
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leaving North Carolina on 15 April 1962 and going to Wyoming leaving 
his wife in possession of a mortgaged house owned by them by the entire- 
ties, valued a t  $15,000, and a Ford automobile valued a t  $1,500. There 
was in Canton a joint bank account with a balance of $732. Defendant's 
brother gave plaintiff $200 in April 1962; Bud Pressley gave her $80 on 
12 May 1962, and defendant sent her a money order from Colorado or 
Wyoming for $100 on 15 June 1962, and another $100 on 14 July 1962. 
lJ7hen defendant left Korth Carolina his income was in excess of $200 a 
week, and he owned a 40% interest in Pressley Paint and Body Works 
on the Asheville Highway, which had a gross income in 1961 of $56,000. 
She never threatened to kill defendant or herself or their child. She did 
not nag and harass defendant, though she occasionally fussed with him 
when he: came home late. She cooked his meals. She instituted this action 
24 July 1962. 

Defendant offered no evidence. 
The court submitted the following issues to the jury which were an- 

mered as appears: 

"1. Were the plaintiff and defendant married as alleged in the 
complaint? 

('Answer : Yes. 

"2. Has the plaintiff been a resident of the State of Korth Caro- 
lina for more than six months prior to the institution of this action? 

"Answer: Yes. 

('3. Did the defendant wilfully abandon the plaintiff and their 
minor child, as alleged in the complaint? 

'(Answer: No. 

"4. Did the defendant offer such indignities to the person of the 
plaintiff as to render her condition intolerable and life burdensome, 
as alleged in the con~plaint? 

"Answer : No." 

From a judgment that plaintiff recover nothing by reason of her action 
and taxing her with the costs, she appeals. 

W a d e  Hall for plaintiff appellant. 
Ferguson & McDarris b y  Frank D .  Ferguson, Jr., and Lee, Lee & 

Cogburn b y  Max 0. Cogburn for defendant appellee. 

PARKER, J. Plaintiff is suing for alimony without divorce under G.S. 
50-16. By  the terms of this statute, a wife may institute an action in the 
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superior court to have a reasonable subsistence and counsel fees allotted 
and paid or secured to her from the estate or earnings of her husband, if 
he "be guilty of any misconduct or acts that would be or constitute 
cause for divorce, either absolute or from bed and board." G.S. 50-7 pro- 
vides, "The superior court may grant divorces from bed and board on ap- 
plication of the party injured, made as by law provided, in the following 
cases: 1. If either party abandons his or her family; * * " 3. By cruel 
or barbarous treatment endangers the life of the other; 4. Offers such in- 
dignities to the person of the other as to render his or her condition intol- 
erable and life burdensome." 

The third issue submitted to the jury reads as follows: "Did the de- 
fendant wilfully abandon the plaintiff and their minor child, as alleged in 
tlie complaint?'' The jury a n s ~ e r e d  this issue, "So," VT1len the trial 
judge in his charge reached the third issue, he read it to them, instructed 
them that the burden of proof of this issue Tyas upon plaintiff, that this 
issue is based on G.S. 50-7, 1, which provides that the superior court may 
grant divorces from bed and board on application of the party injured, if 
either party abandons his or her family, and then charged in substance 
that abandonment consists of the voluntary separation of one spouse from 
the other without the latter's consent, without justification and without 
the intention of returning, that it must be wilful, intentionalIy done. n-ith- 
out just cause or justification. Then he inmediately thereafter instructed 
the jury as follom, ~ ~ h i c h  is assigned as error: 

"The court further instructs you that when the misconduct of the 
plaintiff, that is, the person ~ h o  brings the action in an action of this 
nature, is calculated to and does reasonably induce the conduct of 
the defendant relied upon in this case, then the plaintiff could not be 
permitted to take advantage of tlie plaintiff's o m  wrong. You mill 
note from the reading of that particular statute that remedy is avail- 
able in cases to the husband for that matter as well as the wife. But  
in this case it is the wife bringing the action against the husband." 

In support of this challenged part of the charge, defendant relies upon 
what this Court said in Byers v. Byers, 223 S .C.  85, 23 S.E. 2d 466: "We 
have also held that when the misconduct of the complaining party in an 
action for divorce a mensa et thoro is calculated to and does reasonably 
induce the conduct of the defendant, relied upon in the action, he or she, 
as the case may be, r ~ i l l  not be permitted to take advantage of his or her 
own wrong, and the decree of divorcement ~vill be denied. Page v. Page, 
161 N.C. 170, 76 S.E. 619." 

I n  Page v. Page, 161 N.C. 170, 76 S.E. 619, it is said: 
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"If the cruelty set up as a ground of divorce was provoked by the 
misconduct of the complainant, a divorce will not be granted. 14 
Cyc., 631. I f  his conduct had been such as to entitle her to a divorce, 
but was induced by the continued exasperation and violence of the 
wife, or other misconduct on her part, the same result would follow. 
There was no retaliation by the husband in this case, and certainly 
no excessive retaliation. Their domestic infelicity is apparently all 
due to the wife's misconduct. It is settled by our decisions that, 
where the wife is the aggressor and by her conduct provoked that of 
her husband, of which she complains, and i t  was calculated to do so, 
i t  is a bar to her application for a divorce and for alimony. [Citing 
authority.] No one will be allowed to take advantage of his or her 
own wrong." 

Plaintiff contends in reply that defendant offered no evidence, and 
that there is nothing in plaintiff's evidence tending to show any miscon- 
duct on her part calculated to and reasonably inducing her husband to 
abandon her and their son. Defendant contends that "the cross-examina- 
tion of plaintiff yielded evidence bearing upon the conditions in the 
home of the parties and upon the conduct of the plaintiff as alleged in 
the answer" sufficient to support the challenged instruction, but none of 
this alleged evidence is set forth in his brief. 

Plaintiff's testimony on cross-examination is in substance: She met 
Tom Hyat t  in 1949 through her husband. She has seen him on the street 
in Canton and waved to him. He  lives six or eight blocks from their 
home, and between 7 and 9 p.m. in August 1962 he was in their home and 
stayed about an hour. During that time all the doors and windows were 
open, and the lights were on. He  had telephoned her and asked if he 
could come over. When Tom Hyatt's wife arrived a t  her house, she did 
not black her eye, Mrs. Hyatt  did not touch her and said nothing to her. 
Mrs. Hyatt's eye did not get blackened. Nrs. Hyat t  was alone and stay- 
ed 15 or 20 minutes. She has not cursed her husband. She has nagged him 
and accused him of going out with other romen. When her husband came 
in late she would occasionally fuss with him. She never went to bed until 
he came in. She didn't always object to his going out a t  night. 

Immediately thereafter on redirect examination plaintiff testified: 
"When Tom Hyat t  was a t  the house D:tvid [their son] was there. H e  
was awake and sitting a t  the table with us." 

On direct examination plaintiff testified in substance: She had never 
committed adultery with Toni Hyatt. H e  came to her house in the fall, 
and they talked about the separation between herself and her husband, 
and Hyatt's wife and her ailments. Tom Hyat t  and her husband have 
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been friends since 1949. She talked to him about her domestic problems, 
and he said he was going to talk to defendant and see if he would not 
come home. This was during the summer and the doors and blinds were 
open and the lights on, and they were sitting a t  the kitchen table. 

Plaintiff's testimony is to the effect that before defendant left her and 
their son he told her he had carried one Mary Rose Poteat with him to 
Atlanta. June Johnson, a witness for plaintiff, testified in effect that in 
the summer of 1961 she saw defendant and Mary Rose Poteat meet a t  
Balsam Gap, he put her suitcase in his automobile, and they left to- 
gether. Plaintiff offered evidence that she bears the general reputation of 
being a woman of good character. 

The presence of Tom Hyat t  a t  plaintiff's home in August 1962 did not 
induce defendant to leave her, because he had gone to Wyoming or some 
far western state in April 1962. Surely, it cannot be seriously argued that 
plaintiff's fussing with defendant over his affair with Mary Rose Poteat 
and his staying out a t  night made her the aggressor, and justified him in 
leaving her. "Ordinarily, however, the withdrawing spouse is not justi- 
fied in leaving the other unless the conduct of the latter is such as would 
likely render it impossible for the ~ i thdrawing  spouse to continue the 
marital relation with safety, health, and self-respect, and constitute 
ground in itself for divorce a t  least from bed and board." Caddell v. 
Caddell, 236 N.C. 686, 73 S.E. 2d 923. 

In our opinion, and we so hold, there is nothing in plaintiff's evidence 
tending to show that she lvas the aggressor and was guilty of miscon- 
duct calculated to and which did reasonably induce the conduct of de- 
fendant in leaving her and their son so as to bar her application for ali- 
mony without divorce. Defendant it is true has allegata of his wife's mis- 
conduct, but such allegatn finds no support in plaintiff's evidence, as he 
contends. 

('It is error to charge on an abstract principle of law not supported by 
any view of the evidence.'' Andrews v. Sprott, 249 N.C. 729, 107 S.E. 2d 
560. The challenged instruction to the jury ~ m s  upon an abstract principle 
of lam finding no support in the evidence and was highly prejudicial to 
plaintiff, if not disastrous, and for such error plaintiff is entitled to a 

New trial. 
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STATE r. BILLY R. PAINTER. 

(Filed 26 February 1964.) 

1. Criminal Law 5 31; Evidence 5 1- 
The courts will take judicial notice of the county in which a municipality of 

the State is situate. 

2. Disorderly Conduct and  Public Drunkenness- 
"Drunk" within the meaning of G.S. 14-333 is not synonymous with "un- 

der the influence of intosicating liquor" within the intent of G.S. 20-138 and 
G.S. 20-139. and in a prosecution for public drunkenness an instruction ap- 
plying the definition of "under the inflnence of intoxicating liquor" must be 
held for prejudicial error. 

8. Same- 
"Drunl;" within the nleaning of G.S. 14-335 is synonymous with "intoxicat- 

ed", and a person is drunk within the meaning of the statute when he is so 
far under the influeace of intosicating liquor that his passions are visibly ex- 
cited or his jutlgulent materially inqraired, or his brain is so far  affect- 
ed by potations of intoxicating liquor that his intelligence, sense-preceptions, 
jutlg~uent, continuity of thought or of ideas, speech and coordination of 
rolition wit11 uuscular action, or some of' these faculties or processes, are ma- 
terially impaired. 

4. Criminal Lam § 131- 
I11 order to suliport judgment for a repeated offense the warrant or indict- 

ment should set forth that the prosecution is for a repeated offense and the 
time and place of the prior conrictions of defendant. G.S. 15-147. 

APPEAL by defendant from Huskins, J., December 1963 Criminal Ses- 
sion of BUNCOMBE. 

Criminal prosecution upon a m r r a n t  issued by the police court of the 
city of Asheville chargicg defendant on 2 ru'ovember 1963 with being 
drunk in a public place in the city of Asheville, and that he had been 
convicted of the same offense more than two times within a period of 
twelve months next preceeding 2 November 1963. G.S. 14-335.19. From a 
conviction and judgment in the police court, defendant appealed to the 
superior court. 

I n  the superior court he m-as tried on the warrant and pleaded not 
guilty. T'erdict: Guilty as charged. 

From a judgment of imprisontnent of not less than 12 months nor more 
than 24 months, he appeals. 

Attorney General T. I?'. Bruton and Assistant Attorney General Rich- 
ard T. Sanders for the State. 

Walter Clark, Jr., for defendant appellant. 
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PARKER, J. The warrant was based on G.S. 14-335, which reads in 
relevant part: "If any person shall be found drunk or intoxicated on the 
public highway, or a t  any public place ' ' ", in any county, township, 
city, town " " *, he shall be guilty of a misdemeanor, and upon convic- 
tion shall be punished as provided in this section." Subsection 19 reads: 

"In Buncombe County, by a fine, on tlie first offense, of not more 
than fifty dollars ($50.00), or imprisonnlent for not more than 
thirty (30) days; for the second offense within a period of twelve 
(12) months by a fine of not more than one hundred dollars 
($100.00) or imprisonment for not more than sixty (60) days; and 
for a third or subsequent conviction of the same offense within any 
txelve (12) months period, such is to be declared a misdemeanor, 
punishable as a misdemeanor, within the discretion of tlie court." 

We take judicial notice of the fact that the city of Ssheville is the 
county seat of Buncoinbe County. Chappe l l  v.  Stallings, 237 S . C .  213, 
216, 74 S.E. 2d 624, 627. 

The State's evidence shows these facts: About 8:25 p.m. on 2 Novem- 
ber 1963 defendant was drunk in an automobile on 120 Clayton Street 
in the city of Asheville. He had the smell of alcohol upon him. He was 
arrested by police officers of the city for drunkenness and carried to po- 
lice headquarters. Two other persons who had been drinking were with 
defendant. On 12 August 1963 defendant pleaded guilty to a charge of 
being drunk; on 21 August 1963 he pleaded guilty of tlie same offense; 
and on 17 September 1963 he pleaded guilty of the same offense. 

Defendant testified in his own behalf in substance: He had drunk some 
alcoholic beverage that morning. He  has had a silver plate in his head 
since he was eight years old. This plate causes him to have black out 
spells always when he gets hot. He has these spells walking, when he gets 
hot. Sitting in the autoniobile he got hot and had a black out spell. He  
does not know when he was arrested that night by reason of his black 
out spell. He had been in jail several times this year for public drunk- 
enness. 

The warrant charges defendant with being drunk in a public place in 
the city of Asheville. Defendant assigns as error this part of the charge: 

"The word drunkenness or being drunk or being under the influ- 
ence of intoxicating beverages are synonymous, and to be drunk or 
under the influence of intoxicants means that a person has drunk 
a sufficient quantity of some intoxicating beverage as to cause him 
to lose the normal control of his mental or physical faculties to such 
an extent that there is an appreciable impairment of either or both 
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of those faculties. If a man has drunk that much of an alcoholic 
beverage to have that effect upon him, then the law says he is drunk 
or he's under the influence. If he hasn't consumed enough to have 
that effect upon him, then the law says he is sober. It just draws 
the line a t  that point and there is no such thing as being just a little 
bit drunk or a little bit sober, you're either drunk or you're sober and 
if he has taken enough to cause him to lose the normal control of his 
mental faculties or his physical faculties to such an extent that 
either or both of those faculties are appreciably impaired, then he's 
drunk. If he hasn't had that much, he's sober." 

The vice of this instruction is that the trial judge charged the jury to 
the effect that there is no distinction between being "drunk" within the 
intent and meaning of G.S. 14-335 and being "under the influence of in- 
toxicating liquor" within the intent and meaning of G.S. 20-138 and G.S. 
20-139. He  charged the jury in effect that the word "drunk" within the 
intent and meaning of G.S. 14-335 is synonymous with the words "under 
the influence of intoxicating beverages," and that a man is drunk if he 
has "drunk a sufficient quantity of some intoxicating beverage as to cause 
him to  lose the normal control of his mental or physical faculties to 
such an extent that there is an appreciable impairment of either or both 
of those faculties," which is a practically verbatim quotation of the lan- 
guage of the present Chief Justice in the case of S. v. Carroll, 226 N.C. 
237, 37 S.E. 2d 688, in defining the words "under the influence of intoxi- 
cating liquor" within the intent and meaning of G.S. 20-138 in respect to 
persons driving an automobile upon the public highway while under the 
influence of intoxicating liquor. I n  other words, the trial judge instructed 
the jury in effect that there is no distinction between being "drunk" and 
being "under the influence of intoxicating liquor" as defined in the Car- 
roll case, and that it was only necessary to prove that a man mas "under 
the influence of intoxicating liquor" as defined in the Carroll case to se- 
cure a conviction under G.S. 14-335. 

The following cases hold that there is a distinction between being 
drunk and being under the influence of intoxicating liquor, and that a 
driver of an automobile can be under the influence of intoxicating liquor 
within the intent and meaning of a statute prohibiting the operation of a 
motor vehicle "while under the influence of intoxicating liquor" without 
being drunk in the accepted meaning of that word. Ballard v. State, 25 
Ala. App. 457, 148 So. 752; People v. Haeussler, 41 Cal. 2d 252, 260 P. 
2d 8, cert. den. 347 U.S. 931, 98 L. Ed. 1082, overruled on other grounds 
in People v. Cahan, 44 Cal. 2d 434,282 P. 2d 905, 50 A.L.R. 2d 513, dis- 
approving to the extent they indicate a contrary holding, Taylor v. Joyce, 
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4 Cal. App. 2d 612, 41 P. 2d 967, and People v. Lewis, 4 Cal. App. 2d 
Supp. 775, 37 P. 2d 752; Cannon v. State, 91 Fla. 214, 107 So. 360; Hart  
V .  State, 26 Ga. App. 64, 105 S.E. 383; Wallace v. State, 44 Ga. App. 571, 
162 S.E. 162; Shorter v. State, 234 Ind. 1, 122 N.E. 2d 847, 52 A.L.R. 2d 
1329; Klaser v. State, 89 Ind. App. 561, 166 N.E. 21; Corn. v. Lyseth, 250 
Mass. 555,146 N.E. 18; State v. Noble, 119 Ore. 674,250 P. 833; Corn. v. 
Buoy, 128 Pa .  Super. Ct. 264, 193 A. 144; Corn. v. Long, 131 Pa. Super. 
Ct. 28, 198 A. 474; Wharton's Criminal Law, Ed. Anderson (1957), Vol. 
111, sec. 991, p. 165; Annotation 142 A.L.R. 561; 7 Am. Jur. 2d, Automo- 
biles and Highway Traffic, sec. 257. 

I n  Shorter v. State, supra, the Court quoted with approval from Klaser 
v. State, 89 Ind. App. 561, 562, 166 N.E. 21, as follows: 

''The offense defined by the statute is not the operation of a mo- 
tor vehicle by one who is drunk or intoxicated, but 'while under the 
influence of intoxicating liquor.' It is evident that in the enactment 
of the statute the lawmakers intended to relieve the state from niak- 
ing proof that the offender was drunk, in the meaning of that word 
as commonly used." 

In Cannon v. State, supra, the Supreme Court of Florida said: 

"Though all persons intoxicated by the use of alcoholic liquors 
are 'under the influence of intoxicating liquors,' the reverse of the 
proposition is not true; for a person may be under the influence of 
intoxicating liquors without being intoxicated." 

In  State v. Noble, supra, defendant was convicted of driving an auto- 
mobile on a public street while under the influence of intoxicating liquor. 
The Court said: 

"A person, when drunk, is in an intoxicated condition, and of 
necessity is under the influence of intoxicating liquor; but a person 
may be under the influence of intoxicating liquor, within the mean- 
ing of this statute, and not be drunk." 

In  Corn. v. Lyseth, supra, defendant was convicted of operatin, an 
automobile while under the influence of intoxicating liquor. The Court 
said : 

"The Commonm.ealth was not required to prove that the defen- 
dant was drunk. 'Whatever difficulties there may be in framing 
* * * a definition of the extent of inebrity which falls short of 
and which constitutes drunkenness, there is a distinction between 
that crime on the one hand and merely being under the influence of 



336 I N  T H E  SUPREME COURT. [261 

liquor on the other hand, which is recognized in common speech, in 
ordinary experience, and, in judicial decisions'." 

In  S. v. Carroll, supra, this Court said: "It mill be noted that in the 
case of Wilson v. Casualty Co., supra [210 N.C. 585, 188 S.E. 1021, the 
Court made a distinction between a person who is drunk and one under 
the influence of or affected by liquor." 'The Wilson case was an action to 
recover on an accident policy. The company admitted issuance of the 
policy and that it was in force a t  the t,ime, but denied liability under a 
proviso in the policy that the policy does not cover any loss sustained 
while intoxicated, or under the influence of or affected by intoxicants. 
The Court used this language: 

"The words 'intoxicated' and 'drunk' are commonly regarded as 
synonymous. Bragg v. Commonwealth, 133 Va. 645; Mutual Life 
Ins. Co. v. Johnson, 61 Okla. 222; Black's Law Dictionary (3d Ed.),  
p. 624, citing a wealth of authorities, defines 'drunk' as follows: ',4 
person is "drunk" when he is so far under the influence of liquor 
that his passions are visibly excited or his judgment impaired, or 
when his brain is so far affected by potations of liquor that his in- 
telligence, sense-perceptions, judgment, continuity of thought or of 
ideas, speech, and coordination of volition with muscular action (or 
some of these faculties or processed are impaired or not under nor- 
mal control'." 

Black's Law Dictionary, 4th Ed., defines the n-ord "drunk" as its 3rd 
Ed, defined it, as set forth in the Wilson case, and cites the Wilson case. 
The 4th Ed. of Black further states, "It [drunk] is a synonym of intoxi- 
cated." 

Webster's S e w  International Dictionary, 2d Ed., defines the word 
"drunk" as follows: "1. Intoxicated with or as with strong drink; under 
the influence of an intoxicant, esp. an alcoholic liquor, so that the use 
of the faculties is materially impaired; inebriated;-used predicatively." 
This definition from Webster is quoted in Gault v. State, 42 Okla. Cr. 89, 
274 P. 687. 

I n  State v. Mann, 143 Me. 305, 61 -4. 2d 786, the Court said: "The 
word 'intoxicated' is a synonym for 'drunk.' 'Intoxicated' comrnonly and 
usually means inebriated to such an extent that the mental or physical 
faculties are materially impaired." 

Before the State is entitled to a conviction within the intent and mean- 
ing of G.S. 14-335, upon which the warrant here is based, it must satisfy 
the jury beyond a reasonable doubt from the evidence that defendant 
was drunk or intoxicated in a public place. The word "drunk" is a syn- 
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onym for the word "intoxicated." And a person is "drunk" or "intoxicat- 
ed" within the intent and meaning of G.S. 14-335, when he is so far un- 
der the influence of intoxicating liquor that his passions are visibly ex- 
cited or his judgment materially impaired, or when his brain is SO far 
affected by potations of intoxicating liquor that his intelligence, sense- 
perceptions, judgment, continuity of thought or of ideas, speech and co- 
ordination of volition with muscular action, or some of these faculties or 
processes are materially impaired. I n  our opinion, this is the definition of 
"drunk" or "intoxicated" recognized "in common speech, in ordinary ex- 
perience, and, in judicial decisions." 

In  Wilson v. Casualty Co., supra, the trial judge instructed the jury in 
part: '(And that means, intoxicated means, in law, that the subject must 
have drunk of alcoholics to such an extent as to appreciably affect and 
impair his mental or bodily faculties, or both." This Court in discussing 
an assignment of error to the charge, of which this quoted sentence mas 
a part, said, "Under the terms of the policy the charge is favorable to 
defendant." The trial judge's definition of "intoxicated" is disapproved. 

The warrant here does not set forth that the offense charged on 2 
November 1963 TTas a fourth offense, and further does not set forth the 
time and place of the alleged convictions of defendant of being drunk or 
intoxicated in a public place xithin a period of twelve months next pre- 
ceding 2 Kovember 1963. Vhile the particularity required in an indict- 
ment is not essential in a warrant (Moser v. Fulk, 237 S.C. 302, 71 S.E. 
2d 729; S. v. Jones, 88 S . C .  671 ) , and while defendant makes no point of 
it on this appeal, it mould seem desirable, if not necessary, that the nrar- 
rant should be amended in the superior court below to allege such facts. 
G.S. 15-147; S. v. White ,  246 S.C.  587, 99 S.E. 2d 772; S. v. Stone, 245 
N.C. 42, 95 S.E. 2d 77; S. v. TT7alker, 179 S .C.  730, 102 S.E. 404; 42 
C.J.S., Indictments and Informations, sec. 145. 

The assignment of error to the charge is good; it was prejudicial to 
defendant and entitles him to a 

N e x  trial. 
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NANCY P. MAEN, ADMINISTRATRIX OF THE ESTATE OF ALBERT MURRY 
MANN, DECEASED v. WILLIAM M. HENDERSON, D/B/A NIANTEO AIR- 
PORT, MANTEO, NORTH CAROLINA, AND THE WEST VIRGINIA PULP AND 
PAPER CONPh?Y, A CORPORATION OIWANIZED AND EXISTING UKDER THE LAWE 

OF THE STATE OF DELAWARE AND DOMESTICATED TO DO BUBINESS IN THE STATE 
OF NORTH CAROLINA. 

(Filed 26 February 1964.) 

1. Aviation § 5- 
Under Federal regulations, a pilot is in command of the aircraft flown by 

him and nothing short of physical interference by a passenger will remove the 
pilot from control, notwithstanding the passenger has contracted with the 
pilot's employer for the service. 

2. Same; Evidence § S 

Federal regulations are made applicable to intrastate flying by G.S. 63-20, 
and such Federal regulations as are applicable are binding on the State courts 
and will be given judicial notice by them. 

3. Death 9 3- 
Any recovery for wrongful death must be based on actionable negligence 

under the general rules of tort liability. 

4. Aviation § 5; Negligence $ 8- 
I t  being common knowledge that airplanes do fall without fault of the 

pilot, the doctrine of res ispa loquitur does not apply to a n  airplane crash, but 
in order to support recovery there must be evidence of negligence constituting 
a proximate cause of the accident. 

5. Aviation 9 5- Allegations held t o  leave i n  conjecture t h e  cause of air- 
plane crash, and  demurrer  was proper in  action for  wrongful death. 

Allegations to the effect that a flying service was employed to aid in fight- 
ing a forest fire, that after two days of flight a pilot was requested by an 
official of the lumber company to fly him around the fire for a last look, that 
the pilot was warned by his superior by radio of a weather front moving in, 
and that shortly thereafter the plane crashed, fatally injuring the pilot, held 
insufficient to state a cause of action for the wrongful death of the pilot, since 
the facts alleged leave in conjecture whether the crash resulted from want of 
proper instructions to the pilot, pilot error, adverse flying conditions, mechan- 
ical defect, an improperly maintained airfield, or otherwise. 

APPEAL by plaintiff from Peel, J., October, 1963 Session, HYDE Superior 
Court. 

The plaintiff, as administratrix, instituted this civil action against the 
defendants to recover damages for the wrongful death of her husband, 
Albert Alurry Mann. The complaint covers eight pages of the record. 
Much of it is devoted t o  a recital of evidence and to a statement of con- 
clusions. The ultimate facts alleged, in so far as they control decision, 
are discussed in the opinion. 
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The defendants filed separate demurrers, each upon the same grounds: 
(1) The complaint fails to allege facts sufficient to constitute a cause of 
action; (2) the facts alleged show contributory negligence of the plain- 
tiff's intestate as a matter of law; (3) there is a misjoinder of parties and 
causes. 

The court entered judgment sustaining the demurrers, subject to the 
right of the plaintiff to amend. She excepted and appealed. 

B r y a n  Grimes, J o h n  A. Willcinson for plaintiff appellant.  
R o d m a n  & R o d m a n  b y  Edward N .  R o d m a n  for defendant  W e s t  V i r -  

ginia P u l p  and Paper C o m p a n y ,  appellee. 
M c C o w n  & M c C o w n  b y  Wal lace  H .  M c C o w n  for defendant  Hender- 

son, appellee. 

HIGGINS, J. The plaintiff's intestate was a licensed pilot with 90 
hours of flying time. On and prior to April 25, 1961, he was employed as 
a service attendant, mechanic's helper, and pilot by the defendant Hen- 
derson who a t  the time mas operating a taxi or charter flying service un- 
der the trade name, "Rianteo Airport." The defendant West Virginia 
Pulp and Paper Company owned a large tract of timber lands in Dare 
and Tyrrell Counties. Near these lands it maintained a landing strip for 
the use of planes on fire patrol. 

On April 25, 1961, Pulp and Paper employed Henderson to assist in 
fighting a fire out of control on its lands. Early on that day Henderson 
and Mann flew from Manteo to the company's landing strip. Thereafter, 
throughout the day, Henderson flew the company's heavy fire fighter 
plane, dumping water on the flames. At the same time, Nann  in one of 
Henderson's light planes, usually carrying J. D .  Earle, a high official of 
Pulp and Paper, made numerous reconnaisance flights for Earle's benefit. 
These operations continued throughout the day. 

The following day the same procedures were followed until about 4:30 
in the afternoon. At this time Henderson and Pciann were preparing to 
fly back to hlanteo. However, Earle requested Rlann to fly him around 
the fire for a last look. Henderson consented. Immediately thereafter, 
Mann's plane left for the area of the fire with Earle as a passenger. At 
the same time, Henderson, in another plane, left for Manteo. At this 
time the fire covered a front of three or four miles. Smoke extended to 
the northeast for a t  least 50 miles. The landing field was south of the 
fire. 

Apparently, after the planes became airborne, Henderson observed a 
weather front or thunderstorm to the northwest. He called Mann over the 
two-way radio and gave this instruction: "Don't fly that direction too 
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far-it don't look so good." Earle responded over the radio, "We won't 
fly very far that way, we won't fly too far." About 60 seconds later Hen- 
derson, observing that Mann's plane had not changed course, called again 
and talked to Earle, directed that the plane "head toward the south and 
come out of that mess-it looks very black over that way." Earle replied, 
"We are under it." After the foregoing conversation Henderson flew on to 
Manteo, having failed to establish further communication with Mann's 
plane, though he made an unsuccessful effort to do so after landing in 
l lanteo. Not having been able to colnlnunicate with the plane, he again 
left hlanteo and flew back in searcl~ without alerting the ground crew 
that he had lost contact with Nann. .l short time thereafter the wrecked 
plane was discovered near a landing strip south of Columbia in an area 
obscured by smoke. The passenger Earle lvas killed and the pilot Mann 
was fatally injured. 

The plaintiff alleged that Henderson was negligent in that (1) he should 
have refused permission for this last flight because of the pilot's lack of 
experience and of the increased hazards created by the spread of the 
smoke and the approaching weather front; (2) after hlann's plane took 
off, Henderson did not give his pilot explicit orders to change direction 
and fly to Manteo instead of merely cautioning him not to fly too far in 
the direction of the fire; (3) after observing the plane had not changed 
course after the first conversation, Henderson delayed 60 seconds or more 
before reestablishing communication and giving explicit orders to leave 
the scene of the fire and storm; (4) he failed to give the agents of the 
Pulp and Paper Company notice Mann's plane was missing rather than 
confining his rescue efforts to an air search. Upon these allegations the 
plaintiff seeks to hold the defendant Henderson responsible for the crash 
of the plane and the pilot's death. 

The plaintiff alleged that the Pulp and Paper Conlpany was negligent 
in that its official and agent, Earle, assunled direction of the plane and 
caused the pilot, Mann, to fly into the smoke and storm when it was ex- 
tremely dangerous to do so; and that Earle's reply to Henderson's ad- 
monition, "Don't fly that direction too far," and Earle's response, "We 
won't fly very far that ~vay," disclosed that Earle thereby had assumed 
responsibility for the flight which resulted in the death both of himself 
and blann. Upon these allegations the plaintiff seeks to hold the defen- 
dant West Virginia Pulp and Paper Company responsible for Mann's 
death. 

The case is unusual in that the pilot's administratrix seeks to hold both 
his employer and his passenger's employer responsible for the fatal 
crash. Mann was a licensed pilot. He  had flown around the fire for two 
days. As pilot, he was in charge of, and responsible for, the operation of 
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his plane. The plaintiff's conclusion that  Earle assumed responsibility 
for the flight is not supported by the facts alleged. I t  would seem that  
nothing short of physical interference ~ i t h  i\larinls operation of the plane 
would remorr tlie pilot from actual control. "The pilot in command of 
the a rc ra f t  shall he directly responsible for its operation and shall have 
final authority a- to the operation of tllc aircraft." Codc of Federal 
Regulations, S o .  14, 60.2. These rules are specifically made applicable 
to intrastate flying in Sort11 Carolina by G.S. 63-80. I n  this connection 
courts hold: "Federal laws and regulations where applicable, are, of 
course, bmling on state courts and subjcct to judlcial notice hy state 
courts." Lange v. l\'elson-Ryan Flying S e ~ v z c e ,  2.59 l i i nn .  460, 108 X.W. 
2d 428; JInrtzn v. ?,*orris, 188 3Id.  330, 52 -4. 470; ?Iorrison v. Hzitchzns, 
158 Kan. 123, 144 P. 2d 922; Hough v. Ray in 'n ,~  (No .  1937) 298 S.W. 2d 
378. 

Any recovery for wrongful death must be baaed on actionable negli- 
gence under the general rules of tort liability. "In n case involving an air- 
plane crash the doctrine of res ipsn loqwtur  does not apply, ' it  bemg 
common knowledge that  airplanes do fall without foult of tlie pilot.' Fur- 
thermore, there inust bc a causal connertion between the negligence com- 
plained of and the injury inflicted." Jackson v. S t a n d ,  2.53 K.C. 291, 116 
S.E. 2d 817; Bruce t i .  F l y n g  RPTCICC.  231 N.C. 181, 36 S.E. 2d 360; Smith 
v. TBhztley, 223 X.C. 534, 27 S.E. 2d 442; G.S. 63-15, G.S. 63-16. 

T1711en tested hy the foregoing rules, the coinplaint is fatally defectire 
in that i t  fails to allege any fact from wliicli negligence on the part  of 
either defendant map be inferred as a proximate cause of the crash. 
TT'licther ~t rcslllted from pilot error, adverse flying conditions, mechan- 
ical defects, improperly maintained airficltls, or otherwise, is left to con- 
jecturc. I n  order to hold either defendant, the complaint chould charge 
such defendant ~ i t h  come act of nedigrncc. which proximately caused, or 
conlnbuted to, tlie fatal rcqult. Hence the complnint fails to alIegr n 
cause of action. Questions nhetlier the second and third grounds for tllc 
demurrers are valid do not arise on this record. The judgment sustaining 
the demurrers is 

Sffirmed. 
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LILA A. SDAMS, INDIVIDUALLY AR'D AS EXECUTRIX OF ~m WILL OF THOMAS E. 
ADAMS v. WALTER T.  ADAMS, INDIVIDUALLY AKD AS TRUSTEE UKDER THE 

WILL OF THOMAS E.  ADAMS, BEULAH ADAMS STARMONT, MONNIE 
ADAJIS, JR., MARION ELIZABETH ADdhfS MORRISETTE, AND HAZEL 
GRANT BDAMS. 

(Filed 26 February 1964.) 

1. Wills 8 34- 

Where the will leaves property in trust for the benefit of the widow for 
life, to be divided after her death among named beneficiaries, the interest of 
a beneficiary dying during the trust descends to his distributees and heirs a t  
law. 

2. Wills § 70- 

Where a will leaves one-half of an estate to testator's widow absolutely, 
and the remaining onehalf in trust for her benefit for life with remainder 
oyer to designated beneficiaries, there is no residuary estate, and the widow's 
share is chargeable with one-half of the cost of administration and Federal 
estate taxes, G.S. 30-3(a) being applicable only in the event of a dissent from 
the will. 

APPEAL by plaintiff, individually and as executrix, from Peel, J., in 
Chambers a t  BEACTFORT, North Carolina, 31 December 1963. From Beau- 
fort. 

Thomas E. Adams, late of Beaufort County, North Carolina, died on 
3 April 1961, leaving a last will and testament which has been duly pro- 
bated and recorded in the office of the Clerk of the aforesaid county. 

On 18 *4pril 1961, letters testamentary were issued by the court to 
plaintiff as executrix of said will. 

The sole devisees and legatees under tlie provisions of said will were 
a s  follows: Lila 4 .  Adams, Walter T. Adams, individually and as trustee, 
Beulah Adanls Starmont, AIonnie Adams, IIonnie -\dams, J r .  and Marion 
Elizabeth Adams Morrisette. 

On 15 N a y  1962, hIonnie Adams, one of the legatees in said will, died 
intestate, leaving as his sole distributees and heirs a t  law his widow, 
Hazel Grant Adams, and children, ilIonnie Adams, J r .  and Marion Eliza- 
beth Adams Morrisette, all of whom are parties to this action. 

The plaintiff, pursuant to the provisions of our Declaratory Judgment 
Act, codified as G.S. 1-253, et seq., presented two questions for decision 
of the court below: 

(1) Did  the devise and bequest to Monnie Adams, in I tem I11 of the 
will, lapse by reason of his death, or did his interest as a beneficiary of 
the trust descend to his distributees and heirs a t  law? 

(2) Are the costs and expenses of administration and Federal estate 
taxes payable from tlie residuary devise and bequest to Walter T. 
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Adams, as  trustee, or is the devise and bequest to  the widow in Item I1 
chargeable with one half thereof? 

The items of the will to be considered in connection with the deter- 
mination of the questions posed are as follows: 

"ITEM I. M y  executrix, hereinafter named, shall give my body a 
decent burial suitable to the wishes of my friends and relatives and pay 
all funeral expenses, together with all my just debts, out of the first funds 
which may come into her hands belonging to my Estate. (Emphasis ours) 

"ITEhI 11. I give, devise and bequeath to my wife, Lila A. Adams, 
one-half of my property, real and personal, to be hers absolutely. 

"ITEM 111. The remaining one-half of my property, real and personal, 
I give, devise and bequeath to my son, Walter T.  Adams, in trust for the 
following purposes: 
"(1) To hold, manage, exchange, convert, sell, convey, lease, improve, 

invest, reinvest and keep invested in such stock, bonds or other securities 
and properties as shall from time to time be deemed by the said Trustee 
to be to the best interest of my estate. 

"(2)  To pay over the net income monthly or quarterly, or as often as  
in the judgment of my Trustee her needs shall require, to my wife during 
her lifetime. 

"(3) After the death of my wife, to divide and distribute the trust 
property, discharged of the trust, in such manner as may be agreed upon 
between the parties as follows: One-fourth to himself; one-fourth to my 
daughter, Beulah Adams Starmont; one-fourth to my son, Monnie 
Adams, one-eighth to my grandson, AIonnie Adams, Jr., and one-eighth 
to my granddaughter, Marion Ellzabetli Adams Morrisette." 

The court below entered judgment to t,he effect that, the devibe and 
bequest to Monnie Adams in Item 111 of the will did not lapse by reason 
of his death and that his interest as a beneficiary of the trust descended 
to his distributees and heirs a t  law; and that the devise and bequest to 
the widow in Item I1 be charged with one half of the costs and expenses 
of administration and Federal estate taxes, and the executrix shall be 
governed accordingly. 

The plaintiff, individually and as executris, appeals, assigning error. 

Rodman & Rodman for plaintiff appellant. 
X a y o  & Mayo for defendants Walter T.  .4n'a~ns. Beulah Adams Star- 

mont, Monnie Adams, Jr., and Marion Elizabeth Adams Morrisette, ap- 
pellees. 

Gordon E. Campbell and Bryan Grimes for defendant Hazel Grant 
Adams, appellee. 
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DENNY, C.J. The appellant does not appeal from or assign as error 
that portion of the judgment entered below to the effect that the devise 
and bequest to Monnie Adams in Item I11 of the will of Thomas E. 
Adams did not lapse by reason of his death and that his interest as a 
beneficiary of the trust descended to his distnibutees and heirs a t  law. 
The judgment entered in this respect is in accord with our decisions. 
Coddington v. Stone, 217 K.C. 714, 9 S.E. 2d 420; Severt v. Lyall, 222 
K.C. 533, 23 S.E. 2d 829; Jackson v. Langley, 234 K.C. 243, 66 S.E. 2d 
899; Trxst Co. v. McEwen, 241 N.C. 166, 84 S.E. 2d 642. 

The plaintiff, individually and as executrix, assigns as error the con- 
clusion and holding of the court below that, under the terms and pro- 
visions of the will of Thomas E. Adams, the devise and bequest to his 
widow in Item I1 thereof should bc charged with the payment of one 
half of the costs and expenses of administration and the Federal estate 
taxes. 

In  Trust Co. v. Green, 236 K.C. 634, 73 S.E. 2d 879, Devin, C.J., speak- 
ing for the Court, said: "The word 'debts' as used in the statute G.S. 28- 
103 prescribing the order of their payment would seem to include the 
federal estate tax. The statute specifically names 'Dues to the United 
States' as debts of the decedent which must be paid, and concludes with 
the all-emblacina clause 'all other debts and demands.' " * " The obli- 
gation to pay taxes is regarded as a personal debt due the United States. 
+ H " 1 7  

The law with respect to liability for payn~ent of Federal estate taxes 
as held in Trust Co. v. Green, supra, remains unchanged except as modi- 
fied by G.S. 30-3 ( a ) ,  which reads as follon-s: "Upon dissent as provided 
for in G.S. 30-2, the surviving spouse, except as provided in subsection 
(b) of this section, shall take the same share of the deceased spouse's real 
and personal property as if the deceawd had died intestate; provided, 
that if the deceased spouse is not survived by a child, children, or any 
lineal descendants of a deceased child or children, or by a parent, the 
surviving spouse shall receive only one half of the deceased spouse's net 
estate as defined in G.S. 29-2 (3) ,  wliich one half shall be estimated and 
determined before any federal estate tax is deducted or paid and shall 
be free and clear of such tax." 

However, since no dissent is involved in this appeal, and the testator 
left lineal descendants, the above statute has no bearing whatever on the 
question presented for determination. Furthermore, as pointed out in 
Tolson v. Young, 260 N.C. 506, 133 S.E. 2d 135, legislation which would 
have completely nullified the effect of the Green case failed. Senate Jour- 
nal, Session 1953, 305 and 436; 31 N.C.L. Rev., 491, 494. Therefore, 
Sharp, J., speaking for the Court in the Tolson case, said: "Under the 
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law, as it is now written, the only instance where a surviving wife is al- 
lowed to take her distributive share free and clear of the federal estate 
tax occurs when her husband dies testate, leaves no lineal descendants 
or parents surviving him, and she dissents from his will. This was the 
state of facts in Bank v. Melvin, 259 N.C. 255, 130 S.E. 2d 387." 

I n  Buffaloe v. Barnes, 226 N.C. 313, 38 S.E. 2d 222, i t  is said: "The 
general rula, in the absence of contrary testamentary provision, is that 
the ultimate burden of an estate tax falls on the residuary estate. 142 
A.L.R. 1137, and cited cases." Even so, we hold that the will under con- 
sideration creates no residuary estate. The devises and bequests in Items 
I1 and I11 of the will dispose of all the estate and are all equally specific. 
I n  Trust Co. v .  Grubb, 233 N.C. 22, 62 S.E. 2d 719, it is said: "The resi- 
due of an estate comprehends all of the estate left by the testator a t  the 
time of his death, subject to all deductions required by operation of law 
or by direction of the testator. Conversely stated, the residue is that part 
of the corpus of the estate left by the testator which remains after the 
payment of specific legacies, taxes, debts, and costs of administration." 

The judgment of the court below is 
Affirmed. 

IIACK BESNETT,  PLAISTIFF V. NATIONAL SURETY CORPORATION, 
DBFENDAST. 

(Filed 26 February 1964.) 

1. Pleadings § 1 2 -  
A demurrer admits the facts properly pleaded but not the pleader's legal 

conclusions, and the sufficiency of the pleading must be determined on the 
basis of the facts alleged, liberally construed in favor of the pleader. 

a. Principal a n d  Surety § 7- Surety is  not  liable fo r  losses incident 
t o  employee's sui t  against employer fo r  nialicious prosecution. 

Allegations to the effect that an employer, pursuant to the provisions of 
the cooperation clause of the surety bond of his employees, signed at  the in- 
struction and direction of the surety a criminal warrant charging an em- 
ployee 11-ith embezzlement, that the employer signed the warrant as  a condi- 
tion precedent to payment of his claim against the surety for shortage in the 
employee's funds and signed same as an agent of the surety, that the employee 
thereafter sued the enlployer for malicious prosecution and recovered settle- 
ment, and that the surety refused to aid in defending the suit for malicious 
prosecution, 71eld insufficient to state a cause of action against the surety, 
there being no facts alleged disclosing that the signing of the criminal war- 
rant was a condition precedent to the employer's right to recover on the bond 
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as a matter of law, and the allegation that the employer was acting as an 
agent of the surety being a mere conclusion. 

APPEAL by plaintiff from Bundy, J., October 1963 Session of CRAVEN. 
The hearing below was on demurrer to complaint. 
Plaintiff's allegations are summarized or quoted in the following (our 

numbering) paragraphs. 
1. Plaintiff owned and operated a laundry business. I n  March, 1952, 

defendant, a corporation, executed "a surety bond to indemnify the 
plaintiff against losses or shortages of funds belonging to the plaintiff 
and handled by the plaintiff's employees in the course of business." In  
August, 1952, plaintiff reported "certain losses or shortages of funds" cov- 
ered under the terms of said bond. One loss or shortage reported by plain- 
tiff and investigated by defendant "involved ona James MacGray." Mac- 
Gray "had terminated his employment relationship with the plaintiff 
during August of 1952 and left the State." 

2. Defendant stated that plaintiff "would have to get a warrant" for 
JlacGray and "get him back here." An attorney "was contacted" and 
defendant "instructed said attorney to draw a warrant" charging Mac- 
Gray with "embezzlement." As a condition precedent to the payment of 
plaintiff's claim, defendant "instructed and directed" plaintiff to sign 
a criminal warrant charging MacGray with embezzlement; and, "as in- 
structed and directed by the defendant," plaintiff, on or about October 
14, 1952, signed such warrant. About six weeks later defendant located 
MacGray in Columbus, Ohio. 

3. Defendant ('caused extradition papers to be prepared for the sole 
purpose" of bringing MacGray to Korth Carolina to stand trial on the 
charge of embezzlement. When i t  was "determined" the first warrant 
"had been lost or misplaced," defendant called "the attorney" and re- 
quested him to come to the clerk's office and "draw another warrant." 
A second warrant charging MacGray with embezzlement "was prepared 
at the request of and i s  the presence of the defendant's agent on January 
14, 1953," and plaintiff "was again instructed and directed by the defen- 
dant to sign the criminal warrant." 

4. The bond provided that plaintiff "shall cooperate with the com- 
pany in all matters pertaining to the loss or claim." 

5. I n  March, 1953, "after warrants had been signed by the plaintiff 
a t  the direction of the defendant and extradition proceedings had been 
instituted, the defendant paid the plaintiff's claim in the amount of 
$840.39 to cover shortages in the account of James MacGray." 

6. MacGray was extradited. The criminal case in which he was charg- 
ed with embezzlement was calendared for trial in April of 1954. Defen- 
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dant "engaged attorneys to assist in the trial of the case" and requested 
plaintiff "to contact the attorneys for the purpose of providing them with 
any information they might need for the trial." When contacted by plain- 
tiff, "the attorneys" told plaintiff "the defendant would not assist or take 
any part in the criminal action." 

7. Upon trial of said criminal case, the court directed a verdict of not 
guilty. Thereafter, MacGray instituted a civil action against plaintiff 
to recover damages in the amount of $64,000.00 on account of alleged 
malicious prosecution. Plaintiff "requested assistance from the defen- 
dant on two occasions and each time the defendant refused to help the 
plaintiff . . ." At the first trial, the plaintiff (RIacGray) was nonsuited. 
On appeal, the nonsuit was reversed. (See Gray v. Bennett, 250 N.C. 707, 
110 S.E. 2d 324.) At the second trial, there was a verdict in favor of 
MacGray in the amount of $20,000.00. This was set aside by the trial 
judge. The case was calendared for (third) trial in October, 1962, a t  
which time the case was settled by plaintiff's payment to RlacGray of 
$3,500.00. 

8. Plaintiff "would not have signed the criminal warrants charging 
. . . RIacGray with embezzlement except a t  the specific request, direction 
and instruction by the defendant as a condition precedent to the pay- 
ment of the plaintiff's claim under the surety (bond) ." 

9. As a direct and proximate result "of the defendant instructing and 
directing the plaintiff for and in behalf of the defendant to sign crim- 
inal warrants charging James RfacGray with embezzlement, and by rea- 
son of the defendant thereafter abandoning and deserting the plaintiff in 
the criminal action for embezzlement and the civil action for malicious 
prosecution, the plaintiff mas forced to employ counsel to defend the 
malicious prosecution suit instituted by the said James MacGray . . ." 

10. Plaintiff has been damaged in the amount of $58,920.00, which in- 
cludes (1) the $3,500.00 paid to him in settlement of the malicious prose- 
cution suit, (2) $5,420.00 on account of "out of pocket expenses," and 
unspecified amounts for (a )  mental anguish, (b) adverse publicity, (c) 
embarrassment, (d)  loss of time, (e) impairment of health, etc. 

11. ". . . a t  the time of the signing of the criminal warrants herein 
mentioned, the plaintiff was acting solely a t  the specific request, direction 
and instruction of the defendant and as the agent of the defendant." 
(Our italics). 

Defendant (for reasons specified therein) demurred on the ground the 
complaint did not allege facts sufficient to constitute a cause of action. 

The court entered judgment sustaining the demurrer. Plaintiff excepted 
and appealed. 
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D u n n  & D u n n  for plaintiff appellant. 
Burden, S t i th  & McCotter  for  defendant  appellee. 

BOBBITT, J. The facts alleged, but not the pleader's legal conclusions, 
are deemed admitted when tlie sufficiency of a complaint is tested by a 
demurrer. Strong, N. C. Index, Pleadings 8 12. The question is whether 
the facts alleged by plaintiff, liberally construed in his favor, are suffic- 
ient to constitute a cause of action. 

Plaintiff's action is in tort. Even so, the rights and obligations of 
plaintiff and defendant inter se arise from and are determined by the 
contractual relationship subsisting between them. Pznnix v. Toomey ,  242 
K.C. 358, 87 S.E. 2d 893. 

Plaintiff did not attach to his complaint and incorporate therein by 
reference a copy of the bond. The only portion of the bond quoted in 
the complaint is a provision that plaintiff "shall cooperate with the com- 
pany in all matters pertaining to the loss or claim." The only reasonable 
inference to be drawn from plaintiff's allegations is that defendant, under 
the terms of the bond, agreed to indemnify plaintiff, an employer, against 
financial loss caused by the dishonesty of an employee. 

There is no allegation the criminal warrants signed by plaintiff on 
October 14, 1952, and on January 14, 1933, contained any false accusa- 
tion. Plaintiff alleged defendant in March, 1933, paid plaintiff's claim 
"in the amount of $840.39 to cover shortages in the account of James 
MacGray." Presumably, the criminal warrants were based on the facts 
plaintiff asserted as the basis of his claim against defendant. 

Plaintiff does not allege he was obligated by tlie terms of tlie bond to 
sign such ciiniinal warrants as a condition precedent t o  his right t o  re- 
cover on tlie claim he m-as asserting against defendant. The provision 
with reference to plaintiff's cooperation "in all matters pertaining to the 
loss or claim," standing alone, falls far short of imposing an obligation 
tha t  plaintiff sign criminal warrants. No reason appears ~ 1 1 y  plaintiff 
could not have ignored defendant's alleged "specific request, direction and 
instruction" and brought suit against defendant to recover on account of 
the alleged MacGray shortage. Hence, we need not consider whether 
plaintiff would be in better position if, under the terms of the bond, he 
were obligated to sign such criminal warrants as a condition precedent to 
his right to recover on the claim he mas asserting against defendant. 

Allegations as to the failure of attorneys engaged by defendant to as- 
sist or take part in the criminal prosecution, and allegations as to the 
refusal of defendant to assist plaintiff in the defense of the malicious 
prosecution action, afford no basis for recovery. No facts are alleged from 
wlich it may be inferred that defendant mas obligated to provide attor- 
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neys to  assist in the prosecution of the criminal action or in the defense 
of the malicious prosecution actlon. 

In one allegation (quoted in our prelimmary statement) plaintiff as- 
serted he signed tlie crlmlnal warrants "as the agent of the defendant." 
The theory of recovery stressed in plaint~ff's brlef is predicated on the 
proposition that  plaintiff was a c t ~ n g  as agent for defendant. However, 
in view of plamtiff's allegations as to the actual relatlonsllip subslstlng 
betneen him and defendant, the quoted allegation as to agency must be 
considered a legal conclusion rather than a factual allegation. 

Typical of decislons clted and stressed by plaintiff are Dickerson v. 
Refinzng Co., 201 S .C .  90, 159 S.E. 446; Parrzsh v. ilfanufacturmg Co., 
211 N.C. 7, 188 S.E. 817; D'drnzour v. Ilardware Co., 217 N.C. 568, 9 
S.E. 2d 12. The glst of these dec~sions 1s staled m Parrlsh as follows: " I t  
is elementary tliat the master is respons~ble for the tort of hls servant 
which results In injury to another when tlie servant 1s acting by authority 
or wth in  the scope of his enq~loyment and about the master's business. 
( C ~ t a t ~ o n ) .  Thus, where a seivant, acting n-it11 authority or w~th in  the 
scope of hls employnlent, ~ r o n g f u l l y  procures the a m s t  of a person, the 
master is liable in damages for such arrezt :mi  imprisonment." 

The declslons cited by plnlnt~ff are not m point. I n  the first place, no 
facts are alleged suficlerit to support tlie legal conclusion thdt plaintiff 
was the agent of defendant. -4pa1t fioni this, tlle cLted decislons involve 
actions by tlie injured paity agans t  the nileged pilnclpd (or a g a m t  
both the alleged agent avcl the alleged pl~ncipal) 111 vilnch the plaintiff 
seeks to liold tlic pnnc~pa l  1inl;le for the alleged toitlous acts of tlle agent. 
Plaintiff's a!le:ntlons dlsc1o;e that he n a s  .ole defendant In ~ I n c G i a y ' s  
act1011 for nialicious prosecution. Xo question I> presented to whether 
JlacGray l i d  a cause of action agan1.t tlle defendant heieln 

Our conclusion is tliat the comp1,iint doe? not allege facts sufficient to 
constitute a c m v  of act1011 I-Ience, the j ~ ~ d g m e n t  w + m x n g  tlie demur- 
rer is affirmed. 

Affirmed. 

JIJIJIT PITTJIAS v. R. T. FROST. WILLIAJI T. FROST. R. T. FROST. JR., 
HESRY FROST .LSD TVILLIAJI 0. FROST. T/A It. T. FROST & S O X .  

(Filed 2G February 1964.) 

1. Segligrnce 3 114- 

In order to make out a case plaintiff must not only show negligence on the 
part of defendant and an injury to himself, but also that the injury mas 
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proximately caused by the negligence, including, as  an essential element of 
proximate cause, that the injury was reasonably forseeable. 

2. Automobiles 9 47- 

Evidence tending to shom that plaintiff passenger elected to sit on the top 
of a rear fender enclosed within the body of the truck instead of on the floor 
or on the flat tool box, and that when defendant slannned on his brakes to 
avoid an accident plaintiff was thrown from his position to his injury, held 
insufficient to overrule nonsuit, since the act of applying the brakes under 
the conditions cannot be held for negligence and, further, defendant could not 
have reasonably foreseen that plaintiff would take this position of peril when 
safe places were available. 

APPEAL by plaintiff from Clark, S. J., August-September, 1963 Session, 
CARTERET Superior Court. 

Civil action to recover damages for personal injury. The plaintiff al- 
leged his injuries were proximately caused by the negligent operation of 
the defendants' partnership truck, driven by William T. Frost, one of the 
partners, in that the driver applied the brakes, stopping the truck sudden- 
ly, causing the plaintiff to fall from his seat on the top of the rear 
fender which was enclosed in the plywood body built on the back of the 
truck. 

The defendants denied negligence and conditionally pleaded plaintiff's 
contributory negligence in that he had voluntarily and without the driv- 
er's knowledge placed himself on the oval top of a rear fender which was 
enclosed within the body of the vehicle when it would have been per- 
fectly safe for him to sit on the floor, or on the flat top of a tool box. 

At the close of the plaintiff's evidence, the court entered judgment of 
compulsory nonsuit, from which the plaintiff appealed. 

Harvey Hamilton, Jr., for plaintiff appellant. 
Wheatley & Bennett by  Thomas S. Bennett for defendant appellees. 

HIGGINS, J. The plaintiff's evidence tended to shom the following: 
On Sunday afternoon, September 3,1961, the defendant, William T. (Ty)  
Frost, driving a one and one-half ton Ford truck, left Salter Path to go to 
a ball game a t  Smyrna. George Smith rode in the cab with the driver. 
Bernice Smith and a small boy, Micky Smith, n7ere in the enclosed 
body of the truck. This body was constructed of p l y ~ o o d .  It was approxi- 
mately eight feet long and five feet high, built on the chassis of the truck 
with the rear fenders enclosed within the body. The top of the fenders 
over the rear wheels were 10 or 12 inches higher than the bed of the 
truck, leaving each fender exposed in the shape of a crescent. 

When the driver in the cab gave the plaintiff permission to go with his 
party to the ball game, the plaintiff entered the enclosed body. "I crawl- 
ed in the truck . . . Mr. Bernice Smith was in the back of the truck, . . . 
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sitting on the right-hand fender. The young boy was sitting on the tool 
box. At the time I fell off the fender Bernice Smith was sitting on the 
floor. . . . I think he got off the fender about the time we were crossing 
the Morehead-Beaufort Bridge. I was sitting on the fender with my 
hands on my knees. I recall when we went over the Beaufort Bridge . . . 
As the truck went off the bridge it felt to me like it gained speed, and in 
two or three seconds . . . T y  Frost slammed on brakes. . . . The truck 
stopped dead still, I imagine. I want up against the tool box. . . . The 
back part of my ribs hit the tool box." Although the plaintiff went on to 
the game, he offered medical testimony sufficient to indicate he had suffer- 
ed injury. 

The plaintiff's witness, Captain George W. Smith, gave this account of 
the accident: "As the truck went off the bridge tlie speed . . . was in- 
creasing . . . there were some cars ahead of us . . . about three . . . 
going east. T y  . . . speeded up . . . behind the car and in my obser- 
vation he was going to pass. He run up to the back of it, close to it and 
all a t  once he slammed on brakes . . . I went into the dashboard. . . . I 
raised up and tlie car was pulling out . . . thc car (in front) rvas still 
pulling out. . . . I told Ty, 'You certainly got good brakes; one thing I 
do know.' Hc said, 'Yes, if I hadn't had I would have been in trouble. 
wouldn't I,' and I said, 'You certainly would.' . . . When T y  put on the 
brakes that was the stop, right there. K e  continued to the ball game. The 
fender . . . comes up on a round circle and gocs down to the floor and 
there it stops." 

The purport of the plaintiff's evidence seems to be this: The driver 
of the truck increased speed after crossing the bridge, intending to pass 
three cars going in the same direction. The car iininediately in front ap- 
parently made some movement which caused the driver to apply brakes 
rather than to attempt to pass. This caused the plaintiff to slide from the 
oval top of the fender. Thc conversation b e t ~ ~ e c n  the driver and the wit- 
ness at  the time of the accident is revealing in that it discloses the sud- 
den application of the brakes kept the truck from striking the car in 
front. This evidence came from the plaintiff's witness. 

Fairly interpreted, the evidence does not permit an inf~rence of negli- 
gence. There is an utter lack of evidenw indicating knowledge on the 
part of the driver that the plaintiff, a mature man, would attempt to ride 
while perched on the top of an oval fender with his hands on his knees. 
With safety he could have taken a seat on the floor of the bed, or on the 
flattop tool box. Abrupt application of brakes is known to be a common 
necessity of present day motor travel. Sudden or abrupt stops may be ex- 
pected and the driver is not permitted always to take time to notify his 
passengers that he is about to apply his brakes. They have no right to ex- 
pect such notice. According to the laws of motion, one perched on the top 
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of an oval fender should expect to be thrown forward or backward as the 
vehicle decreases or increases speed. 

Plaintiff does not make out a case by showing a negligent act and an 
injury. He must show the injury was proximately caused by the negligent 
act. Reasonable foreseeability is one of the necessary elements of prox- 
imate cause. "Foreseeability of injury is an essential element of proxi- 
mate cause." Strong's N. C. Index, Vol. 3, "Kegligence," $ 7, p. 449, cit- 
ing Griffin v. Blankenship, 248 N.C. 81, 102 S.E. 2d 451; Hagar v. Red 
Band Co., 204 N.C. 568, 169 S.E. 14%; and 20 cases intervening between 
the two cited. See also, Jones v. Hodge, 250 N.C. 227, 108 S.E. 2d 436. 
Actually, the facts do not show the application of the brakes was a neg- 
ligent act. The plaintiff's own witness indicates the application of the 
brakes may have prevented an accident. 

The evidence does not fix the driver with notice the plaintiff had plac- 
ed himself in a position from which he would be thrown by the application 
of the brakes. The evidence does not show the defendant, from his posi- 
tion in the cab, could see inside the enclosed plywood body and discover 
the dangerous position of the plaintif?'. 

The doctrine applicable to the facts here is discussed by the Supreme 
Court of Appeals of Virginia in Worrell v. Winstead, 194 Va. 597, 74 S.E. 
2d 62: "It is, of course, elementary that negligence cannot be presumed 
from the mere happening of an accident. The burden is on the plaintiff 
to prove that an accident was proximately caused by the negligence of 
the defendant. Unless the plaintiff makes out a pf-ima facie case of the 
defendant's negligence as a proximate cause, there is no duty on the de- 
fendant to bring forward any evidence or introduce any testimony to 
explain the accident or show how or why it occurred. . . . 4gain, we are 
not told why the brakes were suddenly applied. This may have been nec- 
essary because the car ahead suddenly stopped or slowed d o ~ m  The pre- 
sumption is that the defendant mas free of negligence in the operation of 
the car." 

"In order to make out a case of actionable negligence the plaintiff 
must show (1) the defendant has failed to exercise proper care in the 
performance of a duty owed to the plaintiff; (2) that the negligent breach 
of that duty was the proximate cause of plaintiff's injury; (3)  that a per- 
son of ordinary prudence should have foreseen such result was probable 
under the circumstances as they existed. 'If the evidence fails to estab- 
lish either one of the essentials, the judgment of nonsuit is proper'." Burr 
v. Everhart, 246 N.C. 327, 98 S.E. 2d 327, citing authorities. 

lT7hen tested by the applicable standarde, the plaintiff's evidence is in- 
sufficient to make out a case of liability, Konsuit was required. The 
judgment is 

Affirmed. 
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KATHLEEN P. WHITFORD v. JOHN WHITFORD, JR. 

(Filed 26 February 1964.) 

1. Evidence 8 24- 

A decree of a court of another State should be authenticated as prescribed 
by 25 U.S.C.A. 1738, and a decree authenticated only by certification of a per- 
son designating himself as an attorney at  lam is insufficient. 

2. Evidence § h 
Our courts are not required to take judicial notice of a decree of a court 

of another state. 

3. Divorce and Alirnony S 22- 
Where the children of the n~arriage are residents of this State and the 

1)arents are l~ersonally before the conrt, our courts haye jurisdiction in the 
wife's action for subsistence under G.S. 50-16 to an-ard the custody of the 
children to the u-ife and decree the aluount defendant should contribute for 
their support, and to ~)unish him as for contempt for wilful1 failure to com- 
piy wit11 its order. not~~itl~stnntling that the husband nlay have obtained a 
decree of divorce in another State after the entry of the order for supl~ort. 

APPEAL by defendant from B u n d y ,  J., October, 1963, Session of CRAVEN. 
This is an appeal froill an order adjudging defendant in contempt be- 

cause of his willful failure to comply with orders of the Superior Court 
of Craven County. 

The record does not contain a case on appeal agreed to by the parties 
or settled by the court. The clerk has certified certain records of his 
office. These records are adverted to in the opinion. 

R. E. Surnrell, Lee  and Hancock for plaintiff appellee. 
Charles L. Aberne thy ,  Jr., for defendant  appellant.  

RODMAN, J. This action was begun in the Superior Court of Craven 
County in May, 1960. Plaintiff in her con~plaint alleged: The parties, 
residents of Craven County, were married in 1931. Two children were 
born to the marriage-Terry in 1956, and John in November, 1957. De- 
fendant had on numerous occasions committed adultery and on 14 March 
1960 abandoned plaintiff and their minor children. She asked for support 
for herself and the children as authorized by G.S. 50-16. 

Defendant answered. He admitted the residence of the parties, the 
marriage and birth of the children. He denied the wrongful conduct 
charged by plaintiff. 

The court on 20 June 1960, after a hearing a t  which plaintiff and de- 
fendant were represented, made an order awarding custody of the children 
to plaintiff; granted plaintiff the right to occupy the home and required 
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defendant to pay $400.00 a month for the support of plaintiff and the 
children of the marriage, pending trial on the merits. Counsel fees for the 
plaintiff were also awarded. So far as the record discloses, no exception 
was taken to this order. 

On 2 September 1960, the court cited defendant to appear and show 
cause why he should not be held in contempt because of his wilful1 fail- 
ure to make the payments directed by the court. Similar orders requiring 
defendant to appear and show cause why he should not be held in con- 
tempt were issued by judges of the Superior Court on 9 January 1961, 4 
February 1961, 24 July 1961, and 4 Kovember 1961. 

The monthly payments mere in January, 1961, reduced to $300.00 per 
month. 

On 18 Kovember 1961, a hearing was held on motion by plaintiff to 
cite defendant for contempt and on defendant's motion to avard custody 
to someone other than the parents. Judge Bundy found defendant in con- 
tempt. 

Xotn-ithstanding defendant's charge then made, that plaintiff had on 
nunlerous occasions committed adultery, Judge Bundy found that she 
was a fit and proper person to have the custody of the children. He  re- 
affirmed previous order awarding custody to her. Reciting in his order 
that plaintiff had stated in open court ( 'that she does not now ask for sup- 
port for herself but only for the childrm," he reduced the amount defen- 
dant should pay from $300.00 to $230.00 per montll. He modified the 
order previou.sly entered, which had prohibited either of the parties from 
taking the children beyond the jurisdiction of the court, so as to permit 
the plaintiff to take the children to Ken-port News, Virginia. where her 
mother lived and where plaintiff could find employment. 

In  September, 1963, plaintiff again sought an order holding defendant 
in contempt for failure to make the monthly payments theretofore order- 
ed. She alleged defendant had paid part of the amount due in 1962, and 
nothing for the months of January, February, AIarch, -4pri1, June, July, 
August and September, 1963. Based on her verified petition, the court 
directed defendant to appear on 10 October 1963, to s l i o ~  cause why he 
should not be held in contempt. So far as the record discloses, defendant 
did not file an answer to the petition. He was, however, present and testi- 
fied a t  the hearing. He  n-as represented by counsel. To excuse his failure 
to make the payments theretofore ordered, he relied on a writing which 
he asserted w:ts a copy of a decree of divorce rendered by the Circuit 
Court of Durn1 County, Florida. This paper was neither certified nor 
exemplified. It was marked as exhibit -4. The record does not contain a 
copy of exhibit A. I t  does, however, contain a copy of what defendant 
asserts to be the decree of divorce rendered by the Florida court. The 
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only authentication appearing on that paper is tlle following: "I hereby 
certify this is a true copy of final decree of divorce. CARL G. SWAS- 
SOX, Attorney a t  Law." The paper purports to award plaintiff in that 
action an absolute divorce, custody of the children to the mother with a 
provision that the father should pay $150.00 per month for their support. 

Apparently, for tlle purpose of challenging defendant's good faith in 
asserting that lie had ever resided in Flor~da, counsel for plaintiff pre- 
sented him r i t h  affidavits he had made in Soveinber 1962, March 1963, 
and May 1963, stating that he was a resident of Craven County, Korth 
Carolina. 

In his judgment, finding defendant guilty of wilful1 contempt in fail- 
ing to comply with the orders of this State, the court made no reference 
to the purported decree of divorce by the Florida court. There ivas no 
evidence requiring him to render a decision with respect to the jurisdic- 
tion of the courts of Florida to decree a divorce or to avard custody or 
fix the amount to be paid for the support of the children. If defendant 
wished to rely on a decree of the Florida courts to justify his refusal to 
provide support for his children as ordered by tlle courts of this State, he 
should hare offered con~petent evidence to establish action by the Florida 
court. The manner of authenticating such records is prescribed by Federal 
Statute 28 U.S.C.A. 1738. Dunsby v. Insumnce Conzpany, 209 N.C. 127, 
183 S.E. 521. 

Defendant in his brief filed here attaches as an exhibit an exemplified 
transcript of a record of an action in the Circuit Court of Duval County, 
Florida, entitled JOHX WHITFORD, JR.  v. IL4THLEE-Y P. WHIT- 
FORD. The certification on that record is dated January 18, 196Cmore  
than three months after Judge Bundy heard the parties and made his 
decision. 

Defendant argues the trial court should have taken judicial notice of 
the Florida records. The contention is lacking in merit. State v. Cooke, 
248 N.C. 485, 103 S.E. 2d 846; TVolje v. Sor th  Carolina, 364 U.S. 177, 4 
L. Ed. 2d 1650, 80 S. Ct. 1482. 

Defendant does not contend the children have ever been to Florida. 
They are residents of and subject to the jurisdiction of the courts of this 
State, although with the court's permission temporarily in T7irginia. Even 
if defendant became a resident of Florida for the purpose of obtaining a 
divorce, tlle courts of this State have the right to determine what amount 
defendant should contribute for the support of his children and, for wil- 
full failure to comply with its orders in that respect, to punish for con- 
tempt. In re Hughes, 254 X.C. 434, 119 S.E. 2d 189; Weddzngton v. Wed- 
dington, 243 N.C. 702, 92 S.E. 2d 71; Richter v. Harmon, 243 N.C. 373, 
90 8.E. 2d 744; Hoskins v. Czarin, 242 N.C. 432, 88 S.E. 2d 228; Gafford 
v. Phelps, 236 N.C. 218, 69 S.E. 2d 313. 
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This opinion ought not to close without noting, as we do, that there is 
nothing in the transcript attached to defendant's brief to indicate the 
Florida court was informed that the courts of this State had theretofore 
awarded custody to the mother and fixed the sum the father should pay, 
which order mas made a t  the time the courts of this State had jurisdic- 
tion of both the parents and the children. 

The judgment holding defendant in contempt does not deprive him of 
his right, because of changed conditions, to hereafter move for modifica- 
tion of the order relating either to custody or the amount he must con- 
tribute for the support of his children. 

Affirmed. 

STATE v. LARRY S. WRIGHT. 

(Filed 26 February 1961.) 

Criminal Law 131- 
Where the sentence imposed does not exceed the statutory limit, the Su- 

preme Court mill not hold that it violates the constitutional provision against 
cruel and unusual punishment except when there is no doubt, the authority 
to malie adjustment if the sentence is disproportionately long being rested in 
the Governor and the Board of Paroles. 

.APPEAL by defendant from McLean, J., October, 1963 Criminal Session, 
BCNCOMBE Superior Court. 

Criminal prosecution upon a bill of indictment which contained two 
counts: The first count charged that the defendant forged a check for 
$49.57, payable to Larry S. Wright, purported to have been drawn by 
Hendersonville Apple Packers, Inc., on the Xorthwestern Bank. The 
second count charged that the defendant uttered the forged check know- 
ing it to have been forged. The forged instrument was written on a pay- 
roll ~heckb001i '(taken from the (Apple Packers, Inc.) place of business." 

At the time the case Tas  called for trial, and upon ascertaining the de- 
fendant was not represented by counsel, the court appointed the attorney 
of record here to represent the defendant. After investigation and confer- 
ences, the attorney, ~ i t h  the defendant's approval, pled not guilty to the 
charge of forgery but guilty to the charge of uttering the forged instru- 
ment knowing ~t to have been forged. 

The evidence disclosed the defendant endorsed the check to the Town 
Tavern in Asheville which deducted the amount he was due the tavern 
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($25.00) and paid him $24.57 in cash. The police officer testified the de- 
fendant told him that  another, giving the name, forged the check, but he 
cashed it knowing i t  had been forged, and that  lie and the named person 
divided tlie money. "It  appeared from the record that  the defendant had 
pled guilty to or been convicted of public drunkenness eleven times." 

The court imposed a sentence of not less than seven nor inore than ten 
years in the State's prison a t  hard labor. Counsel, a t  the defendant's in- 
sistence, gave notice of appeal to tlie Supreme Court. The defendant filed 
a n  afidavit that  he n-as unable to pay the expenses of the appeal and 
asked that  he be allowed to appeal in forma purrperis. Counsel filed a 
certificate stating "that lie has not been able to  advise the defendant 
tha t  he has a reasonable cause for appeal of this case." However, in 
view of the decision of the United States Supreme Court in Douglas v. 
California, 9 L. Ed. 2d 811, counsel perfected the appeal and filed a brief 
in which he presents the question rliether the sentence is in violation of 
the constitutional prohibition against cruel and unusual punishment. 
The court fixed the appearance bond a t  $3,000.00. 

T. TV. Bruton, Attorney General, Hurry TT'. J IcGal l iad ,  Deputy At- 
torney General for the State. 

Walter Clark, Jr.,  for defendant appellant. 

HIGGIXS, J. G.S. 14-120 authorizes the court to punish for tlie offense 
of uttering a forged instrunlent (as defined) ' ,by ~nlprisonnient In tlie 
county jail or State's prlson not less than four inontiis nor more than ten 
years." The punislmlent i~npo>ed, wliile ne:ir the maximum, nevertheless 
is within the limits fixed by tlie statute; hence thc trial court did not iin- 
pose a sentence in violat~on of the statutoiy l im~t .  Stcrte v. Dozcney. 233 
W.C. 348, 117 K.E. 2d 39; State v. TVzlson, 218 N.C. 769, 12 S.E. %cl G,54; 
State v. TVoodlzef, 172 K.C. 885, 90 S.E. 137. 

The p~osccuting witness actually lost $24.57. Her account of $22.00 
is still unpaid. Any disparity bet~veen tlie offense and the punishment is 
not a matter of law or legal inference; hence, not subject to review here. 
But  as this Court said in State v. T1700dl;ef, supra, "\Ve are not prepared 
to say that  the court cannot revicn- the judge, as to the quantum of 
punishment, even d ~ e r e  there IS a limit set to the exercise of his discre- 
tion; but if the righfi exists, we will not do so except in a plain case, n-here 
the violation of the constitutional provision is palpable, and not involved 
in any d o u b t a  case not likely to occur." 

Altliough reaching the conclusion that  r e  must affirm the judgnient, 
we take note of the purpose of tlie Legislature to give the trial judge wide 
discretion to the end he may fit the punishment to tlie crime. A charge 
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of uttering a forged check, even if enough to break a bank, cannot sup- 
port a judgment of imprisoninent exceeding ten years. In  this case the de- 
fendant obtained $24.57. He was ordered to serve seven to ten years in 
the State's prison. If the sentence is disproportionately long, the Gov- 
ernor and the Board of Paroles have ample authority to make adjust- 
ment. This Court, lacking such authority, must affirni the judgment. 

Affirmed. 

STATE OF SORTH CAROLTSA T. SORRIS EARL FRASCIS. JR., -1. 0. DA- 
VIS, VIOLA GARRIS. JOSEPH SAMUEL BROWN, MATTHEW LEWIS, 
JR.. WILLIE 11. FIIXYCIS, PHYLLIS MARIE B B L L U C E ,  LAURA FRAN- 
CES WALTON. WILLIE FRASCIS. COLIN fiIING.4. COLBERT XINGA, 
CIIARLCS ODEX. S'IVIAN THORTTON, CLARESCE OXEXS, ETHEL 
GREGORY. JOSEPH S. BROWN. BARBARA JORDAS, VERNELLE 
BAILEY. B-IRBhRh FEARISG, DOROTHY LASHLET, ERVIS FRANCIS, 
GILBERT' CL.1RIi. BRESDA ANDERSON, FREDERICK TAYLOR, ED- 
WARD BRACET. JR.. VIRGISIA T17HITEHURST, LUBERTHA SMITH, 
DORIS BELL aso JIACDE L. STKES. 

(Filed 26 February 1964.) 

Crhiiiaal Law § 17- 

The filing in the U. S. District Court and in the State court. with notice to 
the solicitor, of a petition to remove n prosecution froni the Superior Court to 
the United States District Court, effects the removal, and the State court is 
thereafter without jurisdiction to proceed further in the case unless and until 
i t  is remanded by the United States District Court. 25 U.S.C. 1441-1450. 

APPEALS by h-orris Earl Francis, Jr., Colin nlinga and Colbert Minga 
from Morris, J., November, 1963 Session of PASQUOTAXK. 

A Criminal Session of the Superior Court of Pasquotank County con- 
vened on the 11th of November, 1963. The Grand Jury returned a true 
bill charging TT'illie Francis mith trespassing on the property of 0. B. 
TT7ilkinson after being forbidden, a misdemeanor punishable by fine or 
imprisonment in the discretion of the Court, G.S. 14-134 as amended in 
1963. Identical bills were returned charging defendants Ninga ~ i t h  iden- 
tical crimes. (The names of appellants stated in the opening paragraph 
are as listed by counsel for appellants. The record does not disclose that 
Xorris Earl Francis, Jr .  has been charged mith conimission of a crime, or 
that he has been tried, or that any judgment has been rendered from 
which he could appeal.) The record does not disclose the date the bills 
were found. The record does not show criminal charges against any of 
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those named in the caption except Willie Francis, Colin Minga and Col- 
bert Minga. The cases were consolidated. Defendants were put on trial 
on 13 November 1963. The jury found each guilty. Prison sentences were 
imposed. 

Attorney General Bruton and Assistant Attorney General Moody for 
the State. 

W. G. Pearson, I I ,  and C. C. Malone, Jr . ,  for defendants. 

RODMAK, J. The case on appeal agreed to by solicitor has this state- 
ment : 

"Prior to the calling of these cases for trial on the 13th day of KO- 
vernber, 1963, a t  8:40 h.39., Attorneys for the defendants herein, 
filed with the Clerk of the Elizabeth City Division of the United 
States District Court for the Eastern District of Iiorth Carolina a 
petition for the removal of these prosecutions from the Superior 
Court of Pasquotank County to the Gnited States District Court for 
the Eastern District of Korth Carolina, as provided in 28 U.S. Code 
1441-1450, a copy of which Petition is hereto attached and incorpo- 
rated by reference as tlhough fully set out in this paragraph. At 
8:55 A.M.,  the same day, a copy of said petition was served upon the 
Clerk of the Superior Court of Pasquotank County, and a copy of 
same delivered to the Solicitor of the Superior Court of Pasquotank 
County, the Honorable Walter W. Colioon, in con~pliance with 28 
U.S. Code 1446. h copy of the petition was given to the Court, who, 
after reading the petition, stated 'MOTION DEXIED'." 

The petition to which reference is made in the preceding paragraph is 
entitled "PETITIOS TO REMOVE STATE PROSECUTION TO 
FEDERAL DISTRICT COURT, 28 U S  Code 1441-1150." The petition 
to remove alleges: Defendants are Segroes; the interpretation which this 
Court has placed on G.S. 14-134 renders the statute unconstitutional 
when applied to a Kegro. 

Prior to 1 September 1948, a defendant, seeking to remove a case from 
a state court to a federal court, filed his petition for removal in the state 
court unless he based his right to remove on prejudice or local influence, 
36 Stat. 1095 (formerly 28 U.S.C.A. 72.) The court, in which the petition 
was filed, had jurisdiction to decide whether a removable cause was 
stated. An erroneous conclusion could be corrected by appeal. 

Congress, by statute effective 1 September 1948, 62 U.S. Statutes at  
Large 992, made many changes in the Judicial Code. Since 1 September 
1948, a defendant seeking to move a criminal prosecution from a state 
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court to the federal court must file, in the Division of the U. S. District 
Court in which the action is pending, a verified statement of the facts 
which entitle him to have the case tried in the federal court. This he 
may do "at any time before trial." 25 U.S.C.A. 3 1446 (c) .  Promptly 
after tlie filing of the petition, defendant must give notice to all adverse 
parties ''and shall file a copy of the petition with the clerk of such state 
court which shall effect the removal and the state court shall proceed no 
further unless and until the case is remanded." 28 U.S.C.A. S 1446 (e) .  

The language of the statute is too plain to require interpretation. Re- 
moval is accomplished by filing a petition in the district court, giving 
notice to the adverse party, and filing of a copy of tlie petition in the 
state court. Levine v. Lacy ,  130 S.E. 2d 443 (Va.) ; Hopson v. ATorth 
American Insurance Company,  233 P. 2d 799,23 A.L.R. 2d 1040 (Idaho) ; 
Stnte of Louisiana v. ,Yational Association for the Advancement of CoL- 
ored People, 90 So. 2d 884 (La.) ; Bean v .  Clark,  85 So. 2d 588 (Miss.) ; 
Consolidated U?derzoriters v. McCauley,  320 S T Y .  2d 60 (Texas) ; Lowe 
v .  Jacobs, 243 Fed. 432; Adair Pipeline Company v. Pipeliners Local Un- 
ion -1-0. 798, 203 F .  Supp. 434. 

The record shows defendants did those things enumerated in the statute 
as necessary for removal to the District Court. The Superior Court's jur- 
isdiction terminated before appellants meye tried. If the cases have been 
improperly removed, the error may be corrected by motion in the U. S. 
District Court. If and when the Dirtrict Court remands, the Superior 
Court may try defendants on the charges in the bills of indictment. 

The motion of defendants to arrest the judgments for want of jurisdic- 
tion should have been allowed. 

Reversed. 

HANSAH VESTER STRICIZLAND AKD HUSBAND, BOBBY STRICKLAND, JOHN 
JIILTOS TESTER AND WIFE. MADELINE VESTER. AND FRANK LANE 
TESTER v. H. P. JACKSON AND WLFE, LVNIE S. JACKSON. 

(Filed 26 February 1964.) 

Estates 6 
The sale of timber under agreement between the life tenants and the then 

sur~ i r ing  contingent remaindermen and the distribution of the proceeds of 
sale pursuant to the agreement cannot constitute waste and therefore cannot 
terminate the life teilancies or work a forfeiture thereof. 

*APPEAL by plaintiffs from Bundy ,  J., November Mixed Session 1963 of 
P1lT. 
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This case v a s  argued before this Court a t  the Spring Term 1963, and 
our opinion disposing of the appeal appears in 259 N.C. 81, 130 S.E. 2d 
22; substantially all the pertinent facts are stated therein and need not 
be repeated here. 

In the present action the plaintiffs allege that hl. H. Jackson and wife, 
Maggie L. Jackson, the life tenants, in 1955, after negotiating with their 
five children living a t  the time, whose remainder interest in the lands in- 
volved was contingent upon their surviving their parents, the life tenants, 
sold a large quantity of timber on the lands in which they held the life 
interest, and divided the proceeds with their five children in accord with 
the negotiated agreement. Thelma Jackson Vester, one of the five 
children of the life tenants and mother of the plaintiffs Hannah Vester 
Strickland, John blilton Vester and Frank Lane Vester, died before the 
death of her parents, the life tenants, but after she had received her share 
of the proceeds from the sale of the timber. 

The plaintiffs allege that the sale of the timber on the lands involved 
terminated the life estates and thus accelerated the vesting of the re- 
mainder in said lands, which the defendants are estopped to deny. 

The defendants demurred to the complaint for that (1) this action has 
been determined in the Superior Court of Pitt County and affirmed by the 
Supreme Court and is res judicata, (2) misjoinder of causes of action, 
(3) failure to state a cause of action, and (4) want of jurisdiction of the 
Superior Court of Pitt County to determine and try out questions relating 
to matters in dispute in an original proceeding in Washington County 
and probate matters before the probate authorities in S a s h  County. The 
demurrer n-as sustained and the action disn~issed. 

The plaintiffs appeal, assigning error. 

S a m  R. lYnderzcood, Jr., for plaintif f  appellants.  
James R. H i f e  for defendant  appellees. 

PER CURIAM. In 56 Am. Jur., Xaste,  section 13, page 459, it is said: 
"It is w l l  settled that one entitled to a contingent remainder cannot 
maintain an action a t  law against the tenant in possession to recover 
damages for m e t e ,  for the reason that it cannot be known in advance of 
the happening of the contingency whether the contingent remainderman 
would suffer damage or loss by the waste; and if the estate never became 
vested in him, he would be paid for that which he had not lost." 

Here, Thelma Jackson Vester was paid for that which she had not lost, 
since the contingent remainder never became vested in her. Strickland v. 
Jackson, supra. 

This Court held in the case of L u m b e r  Co. v. Lumber  Co., 153 N.C. 49, 
68 S.E. 929, that the life tenant and the remaindermen could by agree- 
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ment sell the timber on the lands occupied by the life tenant; but i t  is 
clear from the opinion that neither the life tenant nor the remaindermen 
could sell without the concurrence of the other. 

In  the instant case, the timber was sold pursuant to an agreement en- 
tered into between the life tenants and all the then surviving contingent 
remaindermen. Furthermore, there is no contention that the proceeds from 
the sale were not distributed pursuant to the terms of the agreement en- 
tered into by the interested parties. Such a sale mould not constitute 
waste nor an irreparable injury to the inheritance n-ithin the accepted 
meaning of that term. Therefore, we hold that such a sale would not 
terminate the life tenancies or work a forfeiture thereof. 

The order sustaining the demurrer is 
Affirmed. 

JAMES HENRY WHITE AXD WIFE, WEALTHY WHITE r. HATTIE Mc- 
CARTER, REGINALD L. FRAZIER, IRTDIVIDUALLY, AKD REGINALD FRAZ- 
IER, TRUSTEE. 

(Filed 26 February 1964.) 

Payment fj 4- 

Where. in the principal's cross-action against the agent to recover funds 
collected by the agent in her behalf, the agent admits collecting the funds as  
agent but mserts that he paid the full amount of the funds to the principal, 
the burden is upon the agent to prure Ids affirmative plea of payment, and he 
mar not complain of an instruction placing the burden upon the principal to 
satisfy the jury by the greater weight of the evidence of the indebtedness and 
the auounl thereof. 

APPEAL by defendant, Reginald L. Frazier, from Bundy, J., Septem- 
ber-October 1963 Session of CRAWN. 

Civil action for accounting and cancc4ntion of a deed of trust. 
Plaintiffs purchased two lots from defendant McCarter a t  the price of 

$1230. The tenlis of sale were: $230 cash, the balance payable in 23 
nlontlily installments of 630 each and n final installment of $310. A 
decd, promisory note and deed of trust n-ere executed. Defendant Fraz- 
ier, a lam-yer, prepared thesc instruments. He was named trustee in the 
decd of trust; and JIeCarter and Frazicr were the payees in t l ~ e  note. 
RlcCarter, a woman 86 years old. authorized Frazier to act as her agent 
in closing the tl-ansaction and collecting the payments from plaintiffs, 
The deed was delivered to plaintiffs; Frazier retained the note and deed 
of trust. Plaintiffs delivered to Frazier the $250 down payment and thir- 
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teen installments in the ainount of $50 each, a total of $900, and took 
Frazier's receipts therefor. A further payment to Frazier was returned to 
plaintiffs with the information that  AIcCarter had refused to accept it 
and had demanded foreclosure of the deed of trust. Plaintiffs tendered 
$350 and when it was refused they instituted this action offering to pay 
$350 and asking for a cancellation of the deed of trust. McCarter, an- 
swering, pleaded a cross-action against Frazier for an accounting, alleg- 
ing that  he had not paid to her the money he had collected. Frazier ad- 
mitted collecting the $900 and denied that  he owed &IcCarter any 
amount, h lccar ter  testified that  Frazier had loaned her $21 and had paid 
to her on account of the collections from plaintiffs three or four payments 
of $23 each and three or four payments of $50 each, and no more. Fraz- 
ier testified that  he collected $900 from plaintiffs, delivered the payments 
to McCarter a t  the time he made the collections, and he required of her 
no receipts because of the close friendship between them. 

The jury found that  Frazier was agent for XlcCarter in making the 
sale and collections, that plaintiffs owe MeCarter $350, and that  11~- 
Carter is "entitled to recover" of Frazier $428. Judgment was entered pro- 
viding for the cancellation of the deed of trust upon payment of $350 by 
the plaintiffs to McCarter, and adjudging that JlcCarter  recover of Fraz- 
ier $4%. 

Frazier appeals. 

Ear l  Tt7hitted, Jr.: for defendant appellant. 
Ward R. TT7ard for defendant appellee. 

PER CTRIALI. McCarter's cross-action against Frazier raises the 
siinple question ~Thether Frazier had fully accounted for the $000 col- 
lected by Iiim d ,  if not, the amount of llis default. The court placed 
the burden upon SlcCartcr to satisfy the jury by the greater weight of 
the evidence that  Frazier is indehted to her and the amount of the indebt- 
edness. Of this. Frazier is in no position to coinplain. The purport of his 
pleadings is that  he collected $900 for JIcCarter and paid it to her in 
full. Payment is an affirmative plea and the burden of shon.ing payment 
is on the one who relies on p a p e n t  as a defense. D a t ~ i s  v. Dockery, 209 
S .C .  272. 133 S.E. 396; Fzirst v. Taulor, 204 S . C .  603, 169 S.E. 183; 
Thomas z'. Gzcyn. 131 Y.C. 460, 42 S.E. 904. Frazier's contention that  the 
burden of the issue Jyas upon IIcCarter  to satisfy the jury of the indebt- 
edness and the amount thereof by clear, cogent and convincing e~ idence  
is ~ i t l i o u t  foundation. Henley v.  Holt, 221 S.C. 274, 20 S.E. 2d 62, relied 
on by Frazier, is not in point. 

I n  the trial below n-e find 
Xo error. 
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HATES CRART, SR. v. HOST W. CIVILS AND WIFE, LULA B. CIVILS. 

(Filed 26 February 1964.) 

Betterments § 1- 

During the term of the lease the lessee may not recover for betterments, 
notwithstanding his contention that the betterments were placed upon the 
property in reliance upon the landlord's verbal agreement to include in the 
lease a provision for renewal for an additional ten-year term. 

APPEAL by plaintiff from Bundy, J., October, 1963 Session, CRAVEN 
Superior Court. 

Plaintiff instituted this civil action to recover $35,000.00 actual, and 
$10,000.00 punitive damages "for betterments and improvements placed 
upon and added to the property solely because of a verbal contract and 
agreement . . . which the said Hoyt 1V. Civils has wrongfully and 
fraudulently failed to carry out on behalf of himself and his wife." 

The plaintiff further alleges an agreement by defendants to lease to 
the plaintiff a described store building in New Bern for 10 years, begin- 
ning September, 1959, a t  $165.00 monthly rental with an option to renew 
for another ten years a t  a rental to be determined by business conditions 
a t  the beginning of the renewal period. The defendants executed a writ- 
ten lease for 10 years but the option to renew was inadvertently omitted. 
The plaintiff has requested the defendants to execute a written agreement 
for the additional term, but this they refuse to do. The plaintiff has made 
improvements of the value of $35,000.00 to the leased premises. 

The defendants filed a demurrer upon the ground the con~plaint fails 
to state a cause of action. From the judgment sustaining the demurrer, 
the plaintiff appealed. 

Charles L. A b e m e t h y ,  Jr., f o ~  plaintiff appellant.  
W a r d  and Tzicker for defendant  appellees. 

PER CURIAM. The plaintiff is in possession under a lease which does 
not expire for more than five years. He is using the fixtures and improve- 
m e n t ~  for his own benefit. He fails to allcge either that the improvements 
were necessary or that the defendants authorized them or agreed to pay 
for their installation. Whether his additions to the building are such busi- 
ness fixtures as ~vill permit him to rcinove them when his lease expires, 
docs not appear. If the defendants are in anyvise liable, which is not con- 
ceded, the extent of the liability cannot be determined until the time the 
plaintiff surrenders the leased premises. 

The complaint fails to state a cause of action. The demurrer was prop- 
erly sustained. 

Affirmed. 
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MRS. ISA W. PITTMAN v. LT. MUNSON RAY SNEDEKER. 

(Piled 26 February 1964.) 

Judgments $j 29- 

In an action by a passenger against one of the drivers involved in a colli- 
sion in which the other driver is joined for contribution, judgment upon the 
affirmative findings to the issues of negligence that plaintiff recover of the 
original defendant and that the original defendant recover from the addi- 
tional defendant for contribution, bars a subsequent action by one driver 
against the other. 

APPEAL by plaintiff from Bundy, J., September-October 1963 Session of 
CRAVEN. 

Plaintiff appeals from a judgment dismissing her action on the plead- 
ings. 

This case arose out of a collision on May 28, 1961 between automo- 
biles operated by the plaintiff and defendant in which both plaintiff and 
Lynda Joyce Pittman, a passenger in plaintiff's car, received personal in- 
juries. On July 23, 1962 Lynda Joyce Pittman (designated Passenger for 
convenience) instituted an action against the defendant for her dam- 
ages. On September 1, 1962 plaintiff brought this suit. In  the action 
brought by Passenger, defendant set up a cross action for contribution 
against the plaintiff herein alleging in his answer that if lie were negli- 
gent as alleged in the complaint, negligence on the part of plaintiff con- 
curred with his in proximately causing Passenger's injuries. His motion, 
made under G.S. 1-240, that plaintiff herein be made an additional party 
defendant was allowed on September 28, 1962. In  her reply to the cross 
action plaintiff denied any negligence 011 her part, alleged that the colli- 
sion was caused solely by the negligence of the defendant as specified 
therein, and averred that she had instituted the present action against de- 
fendant to recover those damages which his negligence had proxinlately 
caused her. However, she did not plead her alleged cause of action as a 
counterclaim against the defendant in his cross action filed in Passenger's 
suit. 

Both this action and Passenger's Tvere calendared for trial a t  the May 
1963 Civil Session. In  his discretion, the judge denied plaintiff's motion 
that her case be tried first. Passenger's case then proceeded to trial and 
the verdict therein established negligence on the part of both drivers, the 
plaintiff and defendant herein, as the proximate cause of Passenger's in- 
juries. Defendant recovered judgment against the plaintiff in his cross 
action for contribution for one-half of the amount which Passenger had 
recovered against him. Thereafter, on August 16, 1963, the defendant 
moved for permission to anlend his a n s w r  in this case to allege the ver- 
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dict and judgment in Passenger's action as an estoppel and as a bar to 
any recovery by the plaintiff herein. The motion was allowed and the 
amendment filed. Plaintiff thereupon demurred to the amendment and 
moved to strike it. Judge Bundy held that the judgment in Passenger's 
case barred plaintiff's right to maintain this action. From his order dis- 
missing the suit, plaintiff appealed. 

Kennedy 11'. Ward for plaintiff appellant. 
Barden, Stith 82 McCotter for defendant appellee. 

PER CURIAM. Plaintiff concedes that the facts are as stated above. We 
are unable to accept her contention "that the rights and liabilities of the 
drivers, Mrs. Pittman and defendant, Snedeker, JTere not inter se put in 
issue and resolved by the judgment and pleadings" in Passenger's action. 
Clearly the two drivers, the original defendant in that action and the ad- 
ditional defendant for the purpose of contribution, mere adverse parties 
who litigated their differences inter sese therein. The verdict established 
that the negligence of both proximately caused the collision in question. 
This case is controlled by Hill v. Edwards, 255 N.C. 615, 122 S.E. 2d 383, 
in which, on identical facts, the question presented ~vas  decided adverse- 
ly to the plaintiff. 

There appears no reason to assunle that the result in Passenger's case 
11-ould have been different had plaintiff taken a nonsuit in this action and 
replend it as a countcrclnim therein al: she could have done. ~Yorris v. 
Johnson, 346 S.C.  179, 97 S.E. 2d 773. 

The judgment below is 
Affirmed. 

STATE 7.. DOROTHY S. DOVE, GEORGIA GAYLOR, CLAREKCE STEWART, 
JR.. ROBERT E. SPRUILL, WILLIE 0. DOVE, WILLIE A. DRAKE, 
T'ASCE E. GREES. WILLIAJI E. TOON, DAVID R. MILLER, GEORGE 
LEE BRIMAGE. GEORGE T. JER'NISGS. JENNIE S. BOONE, CSTH- 
ERISIC GATLOR. JU-1XITA JOHXSON, FARRIES C. SLADE. 

(Filed 26 February 1964.) 

C141uinal Law $ 16- 
The Superior Court of Craven County does not have original jurisdiction 

of ~nisdelueariors. G.S. 7-64, and therefore defendants may not be tried in the 
Superior Court upon indictment upon appeals from convictions in the re- 
corder's court of trespassing. G.S. 14-126; G.S. 14-134. 
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APPEAL by defendants from Bundy,  J., September 1963 Criminal Ses- 
sion of CRAVEN. 

Attorney General Bruton and Deputv Attorney General X o o d y  for 
the State. 

Lisbon C.  Berry, Jr. and Reginald L. Frazier for defendant appellants. 

PER CURIAM. On 16 July 1963 Russell Dunn signed, before the Clerk 
of the Recorder's Court of the City of New Bern, an affidavit charging 
Dorothy Narvell Dove violated "Sec. 1-1-134 of the General Statutes of 
Korth Carolina, by entering upon the premises of the A Bt W Drive-Inn, 
New Bern, S. C, managed by and in the possession of Russell Dunn, and 
she, Dorothy Xarvell Dove, the said defendant, having been forbidden to 
enter or remain on the said premises." Based on this affidavit, an order 
rvas issued for the arrest of defendant Dove. On the 29th of July 1963, 
the Recorder imposed a prison sentence, suspended on condition of good 
behavior and the payment of a fine of $26.00 (The record does not dis- 
close that any trial was had or verdict rendered.) Notice of appeal and 
bond for the appearance of the defendant at  the September 1963 Crim- 
inal Session of Craven Was given. Similar proceedings against the remain- 
ing defendants were had in the Recorder's Court of Xew Bern. 

At the September Session, 1963, the Grand Jury returned a true bill 
charging the defendants: 

"after being forbidden to do so and without a license therefor did 
enter upon the land and tenement of Root Beer D r ~ v e  Ins, Inc., a 
Corporation, a t  its place of buqiness on Broad Street, City of S e n  
Bern, denominated as '-4 &n' Drive-In,' considing of a restaurant 
located inside the buildlng on the premises and covered walkmy 
and parking areas for autonlobilcs adjoinmg for the service of food 
and drink to the occupants of automobiles as drive-ln customers, 
said Root Beer D r i ~ e  Ins, Inc., being then and there in actual peace- 
able and legal possession of s a d  premises ~vhich a t  the time was 
under the control of its agent and manager, Russell IT. D ~ m n ,  and 
they did each severally and in concert and each with a n~ultitude 
of people and each aiding and abet@ the others proceed on foot to 
the front door of the restaurant on the preniises  here they were met 
and informed and told by the said Russell ITT. Dunn, acting as man- 
ager and In the scope of his employment, that they could not enter 
the said restaurant and n-ould not be served and to leave the prem- 
ises; and they did each individually and in concert and as a part of 
a multitude of people and each aiding and abetting the others sit 
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down on the premises on the covered walkway in such positions so 
as  to block said walkway and the front entrance to said restaurant 
and commenced loud singing, vocalization and clapping of their 
respective hands; and the said Russell TV. Dunn, acting as afore- 
said, then told each one individually as well as collectively to im- 
mediately quit and leave the said premises, but they each unlaw- 
fully, wilfully and intentionally failed and refused to do so." 

The bill is sufficient to support a conviction under G.S. 14-126, entitled 
"Forcible entry and detainer," or under G.S. 14-134 entitled "Trespass on 
land after being forbidden." 

The bill and warrants charge different trespasses, State v. Cooke, 246 
N.C. 518, 98 S.E. 2d 885. 

Defendants were not tried in the Superior Court on their appeals from 
the judgments rendered by the Recorder's Court. They were there tried 
on the bill of indictment. 

The Recorder's Court of the City of New Bern was created in 1947, as 
authorized by G.S. 7-190. State v. Sloan, 238 N.C. 547, 78 S.E. 2d 312. 

The crimes defined in G.S. 14-126 and G.S. 14-134 are misdemeanors. 
The Superior Court of Craven County does not have original jurisdiction 
of the crimes charged in the bill of indictment, G.S. 7-64, State v .  Morgan, 
246 K.C. 396,99 S.E. 2d 764-that jurisdiction is given the New Bern Re- 
corder's Court, G.S. 7-190. Since the Superior Court was without original 
jurisdiction to determine the guilt or innocence of defendants, it follows 
that defendants' motion for arrest of judgment should have been allowed. 

Defendants are entitled to a trial on the charges heard by the Record- 
er's Court, non. pending on appeal in the Superior Court. Warrants may 
be issued froin Recorder's Court of Ken7 Bern charging defendants with 
coininission of the rrilnes stated in the bill of indictment. If there con- 
victed, they may appeal to the Superior Court. The Superior Court may 
hear the appeal. 

Reversed. 

STATE v. OLIVER LLTCE. 

(Filed 26 February 1964.) 

APPEAL by defendant from a judgment entered October 9, 1963, by 
McLean, J., Resident and Presiding Judge of the T~enty-eighth Judicial 
District, then presiding a t  the October 7, 1963, Regular Civil Session, 
BUNCOMBE Superior Court. 
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The judgment entered by Judge RlcLean on October 9, 1963, provides: 
"THIS CAUSE coming on to be heard and being heard upon an ap- 

peal from the General County Court of Buncombe County, North Caro- 
lina, from the ordering into effect of a suspended sentence pronounced in 
the General County Court of Buncombe County, North Carolina, on Oc- 
tober 12, 1963 (sic); 

"And upon motion of the Solicitor for the State to place the suspended 
sentence into effect; 

"And it appearing to the Court that on October 12, 1962, Judgment was 
entered in the General County Court of Buncombe County, North Car- 
olina in this cause, providing among other things, that the defendant be 
confined in the common jail of Buncombe County for a period of twelve 
months to be assigned to work under the supervision of the State Prison 
Department, as provided by law; 

"That said prison sentence mas suspended on condition: 
"1. That defendant violate none of the criminal laws of the State and 

particularly the prohibition lams. 
"And it appearing to the Court that said suspended sentence was plac- 

ed into effect on the 21st day of June 1963, for violation of condition, in 
that the defendant n-as convicted of the unlawful possession of non-tax- 
paid liquor ; 

"And the defendant having appealed, both the conviction for the 
unlawful possession of non-tax-paid liquor and from the activation of 
the suspended sentence ; 

"And it appearing to the Court on IIonday, July 8, 1963, the de- 
fendant tendered a plea of guilty of the unla~vful possession of non-tax- 
paid liquor in Case No. 63-53, in this Court, as appears in Judgment 
Docket 31, bIinutes of the Criminal Trials of the Superior Court of 
Buncombe County, Sorth Carolina, on Page 330; 

"And the Court, after hearing the evidcnce, adduced in Case # 63-355, 
and also heard other evidence on the 9th day of October 1963, finds as a 
fact that the defendant has hnd in his possession unlawful non-tax-paid 
liquor, after the rendition of the Judgment in the General County Court 
on the 12th day of October 1962, and has breached Condition 1 upon 
which the sentence was suspended on October 12, 1962; 

"IT IS, THEREFORE, ORDERED that conlmitinent issue to place 
the twelve n~onths prison sentence into effect, as pronounced in the Gen- 
eral County Court of Buncombe County, North Carolina, on October 
12, 1962." 

Defendant excepted and appealed. 

Attorney General Bm~ton  and Assistant Attorney General Bzilloclc for 
the State. 
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W a d e  Hal l  and L a m a r  Gudger for defendant  appellant.  

PER CURIAM. The record discloses the following: 
On October 12, 1962, in Case No. 62-4887, the general county court, 

upon defendant's conviction of the unlavful manufacture of intoxicating 
liquor on September 13, 1962, pronounced judgment imposing a sentence 
of twelve months suspended for two years upon condition that defen- 
dant violate none of the criminal laws of the State, particularly the pro- 
hibition laws. 

On June 21, 1963, in Case KO. 63-2152, the general county court, upon 
defendant's conviction of unlawful possession of two pints of nontaxpaid 
whiskey on May 31, 1963, pronounced judgment imposing a sentence of 
six months; and, based on said conviction, the general county court then 
entered judgment in Case KO. 62-4887 activating the twelve months' sus- 
pended sentence it had pronounced therein on October 12, 1962. Defen- 
dant appealed from both judgments. 

The hearing before Judge McLean on October 9, 1963, n.as on defen- 
dant's appeal from the judgment entered by the general county court on 
June 21, 1963, in its Case No. 62-4887. See G.S. 15-200.1 as amended by 
Session Laws 1963, Chapter 632, Section 3. 

Defendant's assignments of error relate to asserted irregularities in re- 
spect of notice and procedure in connection with the hearing in the gen- 
eral county court on June 21, 1963, and the hearing before Judge McLean 
on October 9, 1963. We deem it unnecessary to set forth and discuss these 
assignments in detail. Nothing indicates defendant requested a postpone- 
ment of either hearing or that he was not given a fair hearing. While de- 
fendant did not testify a t  the hearing before Judge McLean on October 
9, 1963, he offered evidence tending to show his (good) general reputa- 
tion. 

Defendant, in his statement on appeal, says: "On the 8th day of July 
1963, the defendant entered a plea of guilty in the Superior Court of Bun- 
combe County, North Carolina, to the u n l a ~ ~ f u l  possession of non-tax- 
paid liquor and on said occasion mas released upon payment of a fine of 
8500.00." The case heard de notlo in superior court on July 8, 1963, was 
the criminal prosecution of defendant for his alleged unlawful possession 
of t v o  pints of nontaxpaid whiskey on X a y  31, 1963, to wit, the crim- 
inal offense for which lie had been tried and convicted in the general 
county court on ,June 21, 1963. 

Defendant's said plea of guilty on July 8, 1963, in superior court Case 
No. 63-353 (general county court Case S o .  63-2152) was sufficient in it- 
self to establish his violation of the condition on which the twelve 
months' sentence of October 12, 1062, was suspended. Hence. Judge Mc- 
Lean's judgment of October 9, 1963, is affirmed. 
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Defendant's contention that  Judge McLean when presiding a t  said 
civil session lacked jurisdiction is without merit. See G.S. 15-200.1 as 
amended by Session Laws 1963, Chapter 632, Section 3. 

Affirmed. 

VIOLA BRIGHT WHITE v. ALICE ROACH AKD DONALD REEL. 

(Filed 26 February 1961.) 

APPEAL by defendants from Bundy, J., October Session 1963 of 
CRAVEN. 

This is an  action instituted by the plaintiff in a claim and delivery 
proceeding to recover a house trailcr, upon tlle ground that  the defen- 
dants had acquired possewon thereof and title thereto by fraud. 

Among other thmgs, tlie plaintiff in summary alleged In her complaint 
that  she x i s  the onner of one 1960 Bud.dy House Trailer of the value 
of $3,500.00; tha t  defendants hy threats, assaults, and other means of m- 
tinidation, attempted to get the plaintiff to transfer the tltle of said 
trailer to them and attempted to g v e  her an  older and smaller trailer in 
exchange therefor; tha t  plaintiff refused to accede to their threats and 
intirnlclations; that  defendants are unlawiuliy and wrongfully In pas-es- 
s ~ o n  of said trailer, l m n g  in the s tme and have refused to surrender pos- 
session thereof to the plaintiff; that  the defendants induced the plaintiff 
to sign a docunlent on tlle pretext that  tlle sanlc mas necessary 111 order 
for hcr (the plaintiff) to legally own the trader;  that  thereafter the plain- 
t~ f f  1s mformed, bellcves and alleges the instrument the defendants got 
her to sign n-as in truth a transfer of the title to said trailcr, nliicli de- 
fendants then filled in and had sald trailcr transferred on tlie records of 
the Department of Motor \'chicles to them (the defendants), Iinoxing a t  
the t m e  that  they mijreprescnted tlie instrument to plaintiff and that  she 
d ~ d  not understand the true nature of the instlument. 

Plamtiff's evidence tends to qliow that  >lie can only nri te her name; 
that  shc "cannot read or understand thc average piece of paper." She 
tebtlfied that  TI-hen she signed the paper nhich n a s  used to transfer the 
title to the trader to the defendants, the defendants told her "it was to 
put on-ncrshlp of the trader in illy name. so I s~gned the paper, relying 
on what they told me." 

Plaintiff's evidence further tends to s h o ~  that she and her husband 
purchased the trailer involved in 19GO; tha t  they later separated and 
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plaintiff purchased her husband's interest in the trailer for 61,000.00; that 
she borrowed the $1,000.00 from defendant Alice Roach, her sister, who, 
after the institution of this action married her codefendant Donald Reel. 
Plaintiff, after separating from her husband, moved the trailer involved 
from Carteret County to the premises where the defendants operated 
the Two Rivers Fruit Stand on Highway 70 across the Trent River 
Bridge from New Bern, North Carolina. 

The jury answered the following issues as indicated. 
"1. Was the transfer of title to the Buddy House Trailer from the 

plaintiff to the defendants obtained by fraud and misrepresentation as 
alleged by (sic) the complaint? Answer: Yes. 

"2. I s  the plaintiff the owner of and entitled to the possession of the 
Buddy House Trailer as alleged in the complaint? Answer: Yes." 

Judgment mas entered on the verdict to the effect that plaintiff have 
and recover from the defendants possession of the said Buddy House 
Trailer and that defendants be taxed with the costs of this action. 

Defendants appeal, assigning error. 

Cecil D. May for plaintiff appellee. 
Henr l~  A. Grady, Jr., for defendant appellants. 

PER CURIAM. The defendants assign as error the refusal of the court 
below to sustain their motion for judgment as of nonsuit a t  the close of 
plaintiff's evidence and when renewed a t  the close of all the evidence. 

On a motion for nonsuit the evidence of the plaintiff must be taken as 
true and considered in the light most favorable to her. When the evi- 
dence of the plaintiff is so considered, we hold that it was sufficient to 
take the case to the jury. ~ V i l l s  v. Lynch, 239 N.C. 339, 130 S.E. 2d 541. 

Since the case was one for the twelve, and no prejudicial error appears 
on the record, the ruling of the court below will be upheld. 

Affirmed. 

LETHA BELLE HARRIXGTON v. J. BROOKS TUCKER. 

(Piled 26 February 1964.) 

APPEAL by defendant from Bone, E. J., 16 September 1963 Civil Ses- 
sion of PITT. 

Civil action to recover the penalty for usury under G.S. 24-2. 
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The following issues were submitted to the jury and answered as 
shown : 

"1. Did the defendant loan to the plaintiff the sum of $23,000.00 
and knowingly take, exact and receive from the plaintiff a greater 
rate of interest therefor than six per cent (67'01, as alleged in the 
complaint? 

"ANSWER: Yes. 

"2. If so, what amount is plaintiff entitled to recover of defen- 
dant? 

"ANSWER: $7,256.66." 

From a judgment that plaintiff recover from defendant the sum of 
$7,256.66, with interest from the first day of the term, and taxing de- 
fendant with the costs, he appeals. 

M. E. Cavendish for defendant appellant. 
Albion Dunn for plaintiff appellee. 

PER CURIAM. Defendant's assignments of error present no new ques- 
tion of lam or point requiring extended discussion. A careful examination 
of the record and the assignments of error shows that the jury, under 
application of settled principles of law, resolved the issues of fact against 
the defendant. Neither reversible nor prejudicial error has been made to 
appear. The verdict and judgment are upheld. 

No error. 

LESTER A. DEES r. BETTE AKKE T'EhZEY JlcKENNA (DEES). 

(Filed 4 March 1964.) 

1. Constitutior~al Law 9 26; Divorce and Alimony § 2% 

Since the court of the state rendering a decree for the support and custotly 
of minor children of the marriage has jurisdiction to modify or change such 
decree in its discretion in f~~rthers i lce  of the welfare and best interest of the 
infants, without a showing of change of condition, the Full Faith and Credit 
Clause of the Federal Constitution does not preclude the courts of another 
state from modifying or changing such decree in like manner. 9 r t  4, 8 1, 
Constitution of the United States. 
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2. Same-Courts of th i s  S ta te  have jurisdiction to modify decree of anoth- 
e r  state awarding custody of children when children a r e  in this State. 

TnBno\~n to plaintiff', defendant took the tvo children of the parties, one 
of whoul was born prior to the marriage ceremony between them, to another 
state, and there obtained a decree awarding the custody of the children to 
her, in which action plaintiff was personally served with summons under its 
laws. During the pendency of that action and prior to the rendition of that 
decree plaintiff surreptitionsly took the two children and returned with them 
to his home in this State, and instituttd suit in which the marriage was an- 
nuled upon defendant's admission that a t  the time of the ceremony she had a 
liring husband from whom she had not been divorced, but the court refused 
to amard custody of the children on the ground that the foreign decree de- 
prired it of jurisdiction. Held: The foreign decree was entered without that 
court being apprised of all the facts, and since that court had power to mod- 
ifT' its decree, our courts hare such jurisdiction, and the cause is remanded 
for further proceedings. 

3. Same- 
The fact that the child of the parties is born prior to their marriage cere- 

mony docs not affect the jurisdiction of the court, in decreeing annulment of 
the ~nnrringe, to award tlle custody of the child. 

R o o ~ r n .  J., dissenting. 

APPEAL by plaintiff from lIIor~is, J., November Session 1963 of 
C a o w a ~ .  

This action was brought by the plaintiff (1) to annul tlie marriage 
cereinnny entered into bctn-een liiin and the defendant on the ground 
tha t  said marriage was bigamous a s  to the defendant for that at  the time 
sald ccremony was performed tlie defendant had a then living husband 
from n.Ilom she had not been d i~orccd ,  and 12) for custody of the two 
cliildrcn of ~ l i o m  he is the fatlier and the defcndant is the mother. 

Prior to the time of the comnlencement of this action and a t  all times 
tllcrcafter the said chi ldr~n resided and now reside with tlie plaintiff in 
Chownil County, h'ortli Carolina. 

The plaintiff and the defendant first became acquainted in ,4lasl.;a in 
September 1955. Both w r e  married a t  that  time. Bette Anne T'eazey 
3IcIicnna to one Daniel J. Mck'enna, :2nd Lestcr A. Dees, the plaintiff, 
t o  one Trixie Webb Dees. Bette ,4nne T-eazey AIcI<enna employed an at-  
torney in A%laslm in 1955 to file a divorce action for her. Her  divorce ac- 
tion was not prosecuted to a successful conclusion and nxs dismissed on 
6 February 1933. 

The  defendant represented herself as a divorced person. Plaintiff and 
defendant lived togctlier before the plaintiff was divorced. The older of 
the two children, Lorri Dianne, a girl, was born of their cohabitation 1 
August 1957. 
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The plaintiff obtained a divorce from his wife, Trixie Webb Dees, in 
Chowan County, North Carolina, 26 November 1957. H e  and the de- 
fendant entered into a marriage ceremony on 29 r\l'ovember 1957 in Miss- 
issippi; their second child, a boy, Scott Alan, was born 13 November 1960 
in Edenton, Xorth Carolina. 

Defendant in her answer in this action admitted that a t  the time of the 
marriage ccreinony under attack she had a then living husband from 
whom she had not been divorced. 

Based on the issues submitted and answered by the jury, the marriage 
ceremony entered into by the plaintiff and the defendant on 29 November 
1957 was declared to be bigamous, and judgment v-as entered annulling 
said marriage ceremony and declaring the same void nb initio. 

After the entry of said judginent, from which there is no appeal, t he  
court announced i t  ~ o u l d  proceed to  he:^ the matter of the custody of 
the aforesaid two children and that  before proceeding on the merits there- 
of the court would hear and pass upon the plea of res judicata. 

K h e n  the plaintiff, a doctor of veterinary medicine, was released from 
military service he and the defendant returned to his former home, Eden- 
ton, Korth Carolina, to live, on 1 July 1960, and continued to llve there 
as man and wife until 9 April 1963. On 9 -4pril 1963, unknown to the  
plaintiff, the defendant took plaintiff's car and the two children, drove t o  
Selma, North Carolina, abandoned the car and took the children to Cali- 
fornia where defendant's mother lives. Defendant has continuously since 
then lived in California. 

On I M a y  1963, defendant instituted an action in California against 
plaintiff herein for separate maintenance and for custody and support for 
the two children. On 4 May  1963, the Sheriff of Chowan County, Xorth 
Carolina, served on plaintiff a summons, complaint, and order to shonr 
cause in the action instituted in the Superior Court of Orange County, 
California. TT7liereupon, the plaintiff herein ~ e n t  to California and ern- 
ployed a private detective to help h i n ~  locate his r i f e  and children. On 7 
N a y  1963, the plaintiff herein went to the residence of the mother of the 
defendant herein, to wit, Pearl 3larie (:raliam, a t  ivhich time the said 
Pearl Xar i e  Graham handed the plaintiff lierein an envelolx with the 
name of plaintiff written t lmeon and ~v i th  the name of the law firm of 
Scllrvab Lanlbert vri t ten thereon, and stated to plaintiff herein tha t  
they were papers Khich she had bcen directed to hand to or serve upon 
the *)laintiff herein. The plaintiff herein received the envelope in his hand, 
ob*ervcd the ~vrit ing thereon, and handed it back to said Pearl J lar ie  
Graham and stated a t  the time that  he n-as advised of the contents, hav- 
ing been served with the same by the Sicriff of Choman County. 

Thereafter, the plaintiff herein left California and returned to North 
Carolina. H e  returned to California about 9 June 1963, and on 12 June 



376 IN THE SUPREME COURT. [261 

1963 surreptitiously took the two children involved herein and returned 
with them to Edenton, North Carolina, where they have lived since that 
time with their father, the plaintiff herein. 

On 21 June 1963, a hearing was held in the action instituted in Cali- 
fornia for separate maintenance and custody of the children born to 
plaintiff and defendant. The court found that the defendant, plaintiff 
herein, had been duly served with summons and that the legal time for 
answering had expired; that no answer had been filed and no appearance 
had been made within the time provided by lam or otherwise. Whereupon, 
the Superior Court of Orange County, California, entered a decree for 
separate maintenance and awarded the mother, the defendant herein, the 
plaintiff therein, custody of the children. 

The defendant in this action set up the California decree as a bar to 
plaintiff's right to custody of the children involved. The court below held 
the California decree is valid and binding on the Sorth  Carolina courts; 
that no evidence tending to show thew had been a change in conditions 
had been offered by either party, and denied the relief sought by plaintiff 
a s  to custody. From this order, the plnintiff appeals, assigning error. 

Willinm S. Pm'cott and John H .  Hall for plaintiff. 
Pritchett c% Cooke for defendant. 

DENXI-, C.J. The question for determination on this appeal is wheth- 
er or not the court below committed error in ruling that the order entered 
in the Superior Court of Orange County, California, on 21 June 1963, 
awarding the custody of the children involved, is res jzidicata, and that 
the Superior Court of Cliowan County, Xorth Carolina, was without 
jurisdiction to consider or determine custody of the children involved. 

We do not think the jurisdiction of the Superior Court of C h o ~ a n  
County depends on whether or not the California court obtained personal 
service on the plnintiff herein. However, our investigation of the statutory 
provisions of Section 410 of the California Code of Civil Procedure, to- 
gether with the affidavits filed in the California proceeding, leads us to 
the conclusion that the California court did obtain personal service on the 
plaintiff herein, defendant in the California action. 

Likewise, it would seem that the California court did not lose juris- 
diction over these children if they were subject to its jurisdiction a t  the 
time of the institution of the action but were removed from the jurisdic- 
tion before the California decree mas entered. Lennon v. Lennon, 252 N.C. 
659, 114 S.E. 2d 571; In re Orr, 254 N.C. 723, 119 S.E. 2d 880; Maloney 
v. Maloney, 67 Cal. App. 2d 278, 1% P. 2d 426. 

In  In  re Orr, supra, the wife was domiciled in Iiorth Carolina, the 
children were residing a-ith her, and the father was domiciled in the 
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State of Florida. The father was personally served in a habeas corpus 
proceeding brought to determine custody of the children, and the father 
was ordered not to remove the children from this State. I n  violation of 
the order he removed the children from Xorth Carolina. From an order 
awarding the custody of the children to the petitioner, respondent's wife, 
he appealed. Rodman, J., speaking for the Court, said: "Respondent con- 
tends his flagrant vioiation of the lawful order of the court not to remove 
the children iron1 its jurisdiction deprived the court of the right to hear 
and determine what would best promote the welfare of those children. 
The  contention is wanting in merit. The r~gll t  to hear and decide came 
into being the instant the writ was served on respondent. H e  could not 
thereafter deprive the court of the jurisdiction so acquired." 

I n  tlie instant case, the order which the California court held was per- 
sonally s e r d  on the defendant (plaintiff herein) in California, contain- 
ed an  express order restraining the plaintiff (defendant there) from re- 
moving the children involved from the State of California. 

Even so, the jurisdiction of tlie Superior Court of Cliowan County t o  
entertain an action for custody of the children involved depends upon 
whether or not m-e are hound to give full faith and credit to the Cali- 
fornia decree, even if i t  be conceded that court had jurisdiction and the 
right to enter the decree ~vhich i t  did enter on 21 June 1963. 

I n  S e w  E'orli ez re1 Halvey v. Halvey,  330 U.S. 610. 91 L. Ed. 1133, 
67 S. Ct. 903, the parties ryere married in 1937 and lived togetlier in 
New york until 19-14. I n  1938 a son was born. Marital troubles de- 
veloped. I n  1911 Mrs. Halvey, ~ i t l i o u t  lier husband's consent, left home 
~vitli the child, went to Florida and established her residence there. I n  
19-15 she instituted a suit for divorce in Florida. Service of process on 
Jlr .  Halvey was obtained by publication, lie making no appearance in 
the action. The day before the Florida decree was granted, Mr.  Halvey, 
without the knowledge or approval of his wife, took tlie child back to 
New York. The next day a decree was entered by the Florida court, 
granting Mrs. Halvey a divorce and awarding her perinanent custody 
and control of the child. 

Thereupon, &Irs. Halvey brought a habeas corpus proceeding in the 
New York Supreme Court, challenging the legality of Mr.  Halvey's de- 
tention of the child. After hearing, the Ken- York Court ordered "(1) 
that  the custody of the child remain with thc mother; (2)  that  tlie 
father have rights of visitation including the right to keep the child with 
him during stated vacation periods in each year, and (3) that  the 
mother file with the court a surety bond in the sum of $5.000, condi- 
tioned on the delivery of the child in Florida for removal by the father 
to New York for the periods r h e n  lie had the right to keep the child 
with him." 
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The ruling was upheld by the Appellate Division and the Court of 
Appeals. The case was heard in the Supreme Court of the United States 
on a petition for writ of certiorari, which was granted because i t  pre- 
sented an important problem under the Full Faith and Credit Clause of 
the Constitution, Article 4, Section 1. 

The United States Supreme Court held that, under the Florida law 
the decree could be modified " 'on altered conditions shown to have 
arisen since the decree, or because of material facts bearing on the 
question of custody and existing a t  the time of the decree, but which 
were unknox-11 to the Court " * ".' 

"The result is that custody decrees of Florida courts are ordinarily not 
res judzcata either in Florida or elsewhere, except as to the facts before 
the court a t  the time of judgment. * * " 

"Respondent did not appear in the Florida proceeding. What evi- 
dence was adduced in that proceeding bearing on thc welfare of the 
child does not appear. But we know that the Florida court did not see 
respondent nor hear evidence presented on his behalf concerning his fit- 
ness or his claim 'to enjoy the society and association' of his son. * * " 
I t  seems to us plain, therefore, tliat under the rule of illeadows v. 
~llendozcs,  78 Fla. 576, 83 So. 392, " " * the Florida court mould have 
been empowered to modify the decree in the interests of the child and 
to grant respondent the right of visitation, if he had applied to it 
rather than to the Xew Tork court and had presented his vcrsion of the 
controversy for the first time in his application for modific n t '  ion. 

"SO far as the Full Faith and Credit Clause is concerned, what Flor- 
ida could do in modifying the decree, S e w  York may do. " * * But 
a judgment has no constitutional claiiu to a more conclus~ve or final 
effect in the State of the forum than it has in tlie State where rendered. 
+ " * Whatever may be the authority of a State to undernine a judg- 
ment of a sister State on grounds not cognizable in the State where the 
judgment was rendered (Cf. TVzlliams I / .  Sorth Carolina, 323 U.S. 226, 
230, 89 I,. Ed. 1577, 1351, 65 8. Ct. 1902, 157 A.L.R. 13661, it is clear 
tliat the State of tlie forum has a t  least as much leeway to disregard the 
judgment, to qualify it, or to depart from it as does the State where i t  
was rendered." 

In tlie foregoing case the Court exlresaly reserved decision on the 
question whether the Florida court had jurisdiction over the Ralvey 
child after his removal from that Statc before the custody decree ivas 
entered. I t  appears that the Supreme Court of the United States has 
not expressly decided that question, notvithstanding the numerous State 
decrees holding tliat where the State court once obtains jurisdiction it 
retains it, eren though the child be reniored from the State before the 



entry of the custody decree. Lennon v. Lennon, supra; In re Orr, supra; 
il.laloney v. Xaloney, supra. In  the Haluey case, Frankfurter, J., in a 
concurring opinion, said: "Since the jurisdiction of the Florida court in 
making the custodial decree is doubtful, Yew Tork was justified in ex- 
ercising its power in the interest of the child." 

I n  Stack v. Stack, 189 Cal. -4pp. 2d 357, 11 Cal. Rptr. 177, upon a 
motion made on behalf of the father to modify a forn~er decree award- 
ing custody of the child to the mother, the Court said: "The only 'rule' 
consistently applied is that the court may modify or vacate its order 'a t  
any time.' Civil Code, Section 138; cf. Erley v. Exley, supra, 101 Cal. 
-4pp. 2d 835, 226 P. 2d 662. 

"The mother's principal reliance is upon the change of circumstances 
'rule.' As we have seen it, it is no longer a rule, if it ever was one." 

In  the case of Frizzell u. Az'zxell, 158 Cal. App. 2d 638, 323 P. 2d 188, 
the Colirt said: "Questions of custody, support and education of children 
are addressed to the sound discretion of the trial court. * * * 

"The rule that there must be a s h o ~ h g  of 'changed circumstances' 
has no application where the trial court has modified a decree. That  rule 
only applies  here the trial court has refused to modify a decree and i t  
is contended an abuse of discretion occurred. To show such abuse there 
must be a showing of changed circumstances. Kelly v. Kelly, 75 Cal. 
i2pp. 2d 408, 171 P. 2d 95; Dotsch v. Grimes, 75 Cal. App. 2d 418, 171 
P. 2d 506." 

I n  the case of Urquhart v. Urquhart, 196 Cal. App. 2d 297, 16 Cal. 
Rptr. 469, the Court said: "The change of circumstances rule is no long- 
er a rule even if it ever was one. The only rule consistently applied is 
that the court may modify or vacate its order a t  any time. Civil Code, 
Section 138; Stack v. Stack, 189 Cal. -4pp. 2d 357, 11 Cal. Rptr. 177." 
See also Stexart  v. Stewart (Cal.), 260 P. 2d 44. 

I n  Peterson v. Peterson, 61 Cal. App. 2d 631, 149 P. 2d 206, the Court 
said: "In custody cases the underlying principle, paramount to all 
otheis, is the mlfare  and best interest of the child. " " * Therefore, 
an application for a modification of an award of custody must be ad- 
dressed to the sound legal discretion of the trial court, * * * subject 
only to the qualifications contained in section 136 of the Civil Code." 

Section 138 of the Civil Code of California, in pertinent part, reads 
as follows: "In actions for divorce or for separate maintenance the court 
may, during the pendency of the action, or a t  the final hearing or a t  
any time thereafter during the minority of any of the children of the 
marriage, make such order for the custody of such minor children as 
may seem necessary or proper and may a t  any time modify or vacate 
the same. I n  avarding the custody the court is to be guided by the fol- 
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lowing considerations: (1) By what appears to be for the best interests 
of the child * * "." 

In  the case of S t a n  v. Starr, 121 Cal. App. 2d 633, 263 P. 2d 675, the 
plaintiff had secured a decree of divorce from the defendant in 1949 in 
the State of Nevada. Under the terms of that decree she was awarded 
the custody of the minor child of the parties, who was five years of age, 
and the defendant was ordered to contribute the sum of $25.00 per 
month for the support of the child. Thereafter, the plaintiff and the child 
became domiciled in Sonoma County, California. On 23 February 1951 
the plaintiff filed an action in the Superior Court of said county in which 
she sought additional sums for the support of said child. The Court 
said: "The Xevada statutes in this regard (Section 9462 N.C.L. as 
amended in 1947) are substantially the same as Civil Code, Section 138 
of this state, which gives a continuing jurisdiction to modify or vacate 
a prior award of support. * * * 

I [ *  + i I n  summary, our Supreme Court, in the Sampsell case (32 
Cal. 2d 763, 197 P. 2d 7391, held that 'if the decrees of California courts 
with respect to child custody are subject to modification or annulment 
in this state, they are likewise subject to modification or annulment in 
any state having jurisdiction over the subject matter, for such a decree 
"has no constitutional claim to a more conclusive or final effect in the 
State of the forum than it has in the State where rendered".' New York  
ex re1 Halvey v. Halvey,  330 U S .  610, 67 S. Ct. 903, 91 L. Ed. 1133." 

I t  seems the court below relied on Allman v. Register, 233 hT.C. 531, 
64 S.E. 2d 661, in denying the relief sought by the plaintiff. We think 
there is a substantial difference in the facts in the Allman case and the 
instant case. In the Allman case the defendant husband had abandoned 
his wife and children in the State of Virginia. An action was instituted 
for divorce, custody and separate maintenance by the wife. Personal 
service was obtained on the defendant husband in Virginia and the 
custody of the children duly awarded to the mother after a full hearing 
by the Virginia court. The children were definitely residents of and 
domiciled in the State of T'irginia. The father of the children, pursuant 
to an agreement with the mother, had the children visit him in Sorth  
Carolina in the summer of 1948, 1919 and 19,50, returning the children 
to their mother's home in Virginia each year in time for them to enter 
school in the Fall in accord with the terms of the agreement, until the 
summer of 1050 when he refused to surrender them. Since the children 
were domiciled in Virginia, we held we were bound by the Virginia 
decree. 

In  the instant case, these children are no longer residents of Cali- 
fornia but are residents of and living in North Carolina. Furthermore, 
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the older one of these children resided in Xorth Carolina from 1 July 
1960 until removed therefrom by the mother without the consent of the 
father on 9 April 1963. The younger child lived in Xorth Carolina with 
its parents from birth, 13 h-ovember 1960, until 9 April 1963, when the 
mother abandoned the father of these children and surreptitiously re- 
moved the children to California. In that State she obtained a decree 
for custody of the children and for separate maintenance upon a com- 
plaint in which she falsely alleged that she and Lester A. Dees were 
married on 29 November 1957 and ever since have been and now are 
husband and wife; that the plaintiff and the defendant have tn7o chil- 
dren, the issue of said marriage, when, as n matter of fact, the older of 
the two children was born before the bigamous marriage was entered 
into in Mississippi. 

In light of the existing facts, and the further fact that the statute and 
decisions with respect to custody in California authorize the modifica- 
tion or vacation of a custody decree without any showing of a change in 
circumstances. we hold that whatever California could do in this re- 
spect, Xorth Carolina may do. S e w  York ex re1 Halvey v. Halvey, 
supra. 

The fact that the children involved herein were not born of a legal 
marriage does not prevent the courts from extending their protective 
care and entering such decrees as may be deemed necessary for the best 
interest and welfare of said children. Since these children are now living 
in North Carolina, and all parties are subject to the jurisdiction of the 
Superior Court of Chowin County, the defendant mother having ern- 
ployed counsel to represent her, having filrd answer and is opposing the 
modification of the California custody decree, we hold the Superior 
Court of Chowan County has jurisdiction to hear and determine what is 
for the best interest and  elfar are of these children, and to enter such de- 
cree with respect to their custody and support as the court may deem 
appropriate. 

The order entered below with respect to lack of jurisdiction of the 
Superior Court of Chowan County is set aside and this cause is remand- 
ed for further hearing not inconsistent with this opinion. 

Error and remanded. 

RODMAN, J. Dissenting: I dissent because I think the majority has 
placed too strict and technical an interpretation upon the language used 
by Judge Morris. 

These facts are important in determining the scope and effect of his 
decree. ( I )  Defendant did not intend to deceive the courts of Cali- 
fornia. \T7hen she applied to the courts of that state for a divorce, she 
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thought she had, prior to her marriage to plaintiff, been lawfully di- 
vorced from her first husband. She did not learn until July 1963 that her 
first marriage had not in fact been terminated. Defendant's mother re- 
sides in California. Defendant intended to make that her home. It had 
become apparent that her marriage to plaintiff was a failure. (2) The 
order of May 1, 1963, directing the father to shom cause why custody 
should not be a~varded to the mother expressly "enjoined and restrain- 
ed" the father from "taking or removing the children, Lorri Dianne 
Dees and Scott Alan Dees from the State of California and the custody 
of the plaintiff." (Defendant here). ( 3 )  Plaintiff was aware of the pro- 
visions of the shom cause order when he took the childrcn from Cali- 
fornia. The court quotes the father as saying, "it mas 'necessary for him 
to steal the children in order to get them'." 

The judgment recites : 

" [ I ]n  view of the manner in which said children were returned 
to North Carolina, this Court notwithstanding, under ordinary cir- 
cunlstances it n-ould not be ousted of jurisdiction, is in this partic- 
ular case because of the peculiar circumstances involved, precluded 
from further investigating the matter as to custody and is called 
upon to give full faith and credit to the decree entered in the Su- 
perior Court of Orange County, California." 

The Court then adjudged: 

" [T lha t  insofar as the custody of the minor children of the 
plaintiff and defendant is concerned, the court orders that the de- 
cree heretofore entered in the Superior Court of Orange County, 
California, is res judicata and leaves this Court without jurisdiction 
to further determine the custody of said minor children." 

The words may not be technically correct; however, the order ought not 
to be held erroneous because Judge Morris said "without jurisdiction" 
when it is apparent he meant "the court refuses to exercise jurisdiction." 

The Court's refusal to take jurisdiction mas, obviously, based on 
plaintiff's contumacious defiance of a valid order of a court of a sister 
state. When one has, as plaintiff expresses it, "to steal" in order to in- 
vest a court ~vith jurisdiction I do not think i t  becoming or proper for 
that court to aid him in his nefarious work. I t  should require him to as- 
sert his rights before the California court ~ h i c h  had previously taken 
jurisdiction. 

The rule here advocated is not new. We a t  least implied recognition 
of the rule in In Re Orr, 254 X.C. 723, 119 S.E. 2d 880. There, as here, 
the father wilfully disobeyed an order of the court of general jurisdiction 



N.C.] SPRING TERM, 1964. 383 

which enjoined him from removing the children from its jurisdiction. 
There, as here, the mother found it necessary to make a new home in 
another state. Having wrongfully taken the children to Florida, the 
father not only challenged the rights of the courts of this State to a r a r d  
custody but inquired how the courts of this State expected to enforce 
any decree here entered. We  answered in this language: 

"If i t  be tha t  respondent is beyond the jurisdiction and hence 
the power of this Court to enforce orders lawfully made, courts do 
exist where respondent resides with adequate power to compel re- 
spect and obedience to lawful orders of a court having jurisdiction 
of the parties and subject matter." 

The Civil Court of Appeals of Texas said in Autry v. Autry, 359 S.W. 
2d 278: 

"Barring exceptional circumstances creating an  immediate emer- 
gency, we believe it is the duty of a court, on finding a child 
within its borders who is either domiciled in another state or has 
been wongfully removed from such other state to escape jurisdic- 
tion in a pending proceeding, not to decide the question of proper 
custody on the merits, but to immediately grant or remand such 
child to the last lawful custodian ~ ~ i t h o u t  prejudice to the right of 
the other claimant or claimants to apply to the foreign court for a 
change of custody as the best interest of the child might appear to 
demand." 

State v. Black, 196 So. 713 (A1a.i ; Leathers v. Leathers, 328 P. 2d 853 
(Cal.) ; Crocker v. Crocker, 219 P. 2d 311 (Co1o.i ; Crabtree v. Superior 
Ct.  I n  and For Stanislazrs County, 17 Cal. Rptr. 763; Drake v. Drake. 
1 8.E. 2d 573 (Ga.) .  

The troublesome problem illustrated by this case is considered in 
Interstate Recognition of Custody Decrees, 51 AIich. L. Rev. 345; and 
Custody and Jiaintenance Law across State Lines, 10 Law & Contem. 
Frob. 819. Dean Stansbury there said: "If there is a place anywhcre in 
the laws for that  much criticized word 'comity' it is surely here." 

I give my  approval to the observation made by the Supreme Court of 
Kern AIexico in Evens v. Keller, 6 P. 2d 200: 

'',\ny other rule would be disastrous in the extreme, ~ o u l d  re- 
n-ard contempt, and place a premium on abduction. The courts of 
any one of the forty-eight different states would, in the mind of a 
designing claimant to a child's custody, offer hope that  there could 
an adverse decision elsewhere be circumvented and a tortious cus- 
tody of n minor made lawful. Fortunately the jurisprudence of our 
country has not so moulded the laws." 



I N  THE SUPREME COURT. 

STATE OF NORTH CAROLINA EX REL SORTH CAROLINA UTILITIES 
COMJIISSION v. CAROLINA CC)bCH COMPAiY AKD QUEEN CITY 
COACH COMPASS. 

(Filed 4 March 1964.) 

1. Carr iers  3 2- 
In  order to be entitled to a franchise authority the applicant has the 

burden of showing public convenience and necessity. G.S. 62-262. 

2. Same;  Carr iers  § 6- 

The interchange of equipment by two carriers under lease agreement so as  
to afford passengers through service, instead of requiring them to change 
buses a t  interchange points along their respective routes, is authorized by 
statute and the rules of the Comniission pronlulgated thereunder, G.S. 62-31, 
and does not involve any new or additional franchise requiring applicants to 
s h o r  public convenience and necessity, and such agreement, after the giving 
of 1Jrol)er notice ancl the filirig of the agreement, is effective without the ap- 
prom1 of the Con~mission, and may be suspended or disapproved by the Com- 
mission on& vhen it finds upon supporting evidence that i t  is detrimental to 
the public interest. 

3. Utilities Commission 8 0- 

-in orcler of the Ctilities Conllnission is prima fac ie  just and reasonable, 
G.S. 62-26.10. and its findings are  conclusive if supported by competent, ma- 
terial and substantial evidence; however, when its orcler is based on conclu- 
sions not supported by any competent, material and substantial evidence such 
order niay not be ul~held by the courts. 

4. Utilities Commission § 1- 

The Utilities Commission and not the court is authorized to regulate 
utilities. 

5. Same;  Carr iers  Cj & 

Public lmlicy does not condemn competition as  such but only competition 
which is unfair or destructive. G.S. 62-121.44. 

6. Utilities Commission 8 9- 

The rule that where an order of the Utilities Commission is not based on 
competent, material and substantial evidence the court must remand the cause 
to the Conmission for further proceedings applies where the Commission has 
the duty to make a positive determination and does not apply when no action 
or order of the Comniission is necessary. 

Where a lease agreement of carriers to proride through service is disap- 
proved by a n  order of the Utilities Commission which is not supported by any 
competent, inaterial and substantial evidence, no remand to the Con~mission 
is necessary, but the order should be reversed by the Superior Court, the 
Commission being free a t  any time thereafter to institute another hearing to 
determine, upon proper evidence, whether the agreement is contrary to the 
public interest. 
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REVIEW on certiorari, issued on petition of the State of North Carolina, 
ex rel. North Carolina Utilities Commission, a judgment of Copeland,  
8. J., September 22, 1963, "A" Civil Session of WAKE. 

Proceeding before the Korth Carolina Utilities Commission (herein- 
after referred to as Commission) relative to a Lease of Equipment 
Agreement between Carolina Coach Company (Carolina) and Queen 
City Coach Company (Queen). 

The Lease, consisting of two instruments which together constitute the 
Agreement, is dated June 1962 and provides for through service without 
change of buses over the franchise routes of the respective agreeing 
parties, (I) between Charlotte and Winston-Salem via Salisbury, (2) 
between Charlotte and Winston-Salem via Lexington, (3) between Ra- 
leigh and Winston-Salem via Greensboro and High Point, and (4) be- 
tween Fayetteville and Winston-Salem via Sanford, Greensboro and 
High Point. For esample, if the agreement is put into effect, Carolina 
will operate buses over its franchise route from Charlotte to Salisbury 
and there deliver the buses to Queen's personnel who will operate them 
over Queen's franchise route to Winston-Salem and return them over 
the same route to Salisbury and there deliver them to Carolina's em- 
ployees who will operate then1 over Carolina's franchise route back to 
Charlotte. Each party will be fully responsible for the operation and the 
cost thereof on its onm franchise route, and the non-owner, lessee of the 
buses, will pay rental for the use thereof on its rsute a t  16 cents per 
mile. The operations on the other routes will he conducted in the same 
manner and on the same basis. The agreement permits through travel 
over the franchise routes of Carolina and Qucen b e t ~ ~ e c n  the points 
above stated without the necessity of changing b u s e ~  a t  fornzer inter- 
change points-Salisbrry, Lexington, Greensboro and I l ig l~  Point. 

The agreement was filed with the Conmission on 2 August 1962, and 
notices thereof m r e  mailed to Greyhound Corporation (Greyhound) and 
Safety Transit Lines, the carriers n-hich operate to, from or through the 
interchange points. 

On 21 August 1962 Greylio~md filed with the Commission a protest 
alleging that the agreement will create a new service n e x r  offered be- 
fore, d l  permit Carolina and Queen to furnish through service between 
Cl1,zrlotte and Winston-Salern and between Raleigh and Kinston- 
Salem competiti~e with such service already provided by Greyhound, 
the service maintained by Greyhound is ample and frequent and 
more than adequate for both intrastate and interstate traffic, revenues 
fro111 such service by Greyhound have been inadequate to defray pro- 
portionate costs, the proposed new service will cause Greyhound to coni- 
pete a t  a loss, and the proposed service will require Greyhound to cur- 
tail its operations in detriment of the public interest. 
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At the hearing before the Commission Carolina and Queen introduo- 
ed evidence, including a map showing franchise routes of the three car- 
riers. The evidence explains the proposed operations, and tends to 
establish other facts, as follows: Carolina and Queen have previously 
filed with the Commission and put into effect many such agreements, 
affecting other routes. No schedules have been made out, but schedules 
m7ill be filed if this agreement goes into effect. The agreement will permit 
through service between Winston-Salem and Durham (including Duke 
University), Chapel Hill (including the Uniwrsity of Korth Carolina) 
and Burlington, a service not now available. Likewise, it will supply 
heretofore unavailable through service between Winston-Salem and 
Concord, Kannapolis, Sanford and Giler City. The proposed through 
service between Winston-Salem and Fayettevllle will not compete with 
Greyhound. The agreement will result in more efficient and economical 
service by Carolina and Queen on the routes in question, and will be a 
convenience to the public. The contracting parties have ample modern 
equipment to implement the service. The new service will create no 
operating problems. Greyhound has ovcr 100,000 route miles in the coun- 
try, and it doesn't need these agreements. Queen and Carolina together 
have less than 7,500; and the only way they can provide people in their 
areas with an improved through service and the only way they can 
compete with Greyhound is to lease each other's buses and put this type 
of service in operation. The number of passengers which would be in- 
volved in these operations is not known now. Presently a lot of the 
Durham, Chapel Hill and Burlington passengers, bound for Winston- 
Salem, are transferring to Greyhound at Greensboro rather than change 
buses a t  Greensboro and High Point on the Carolina and Queen routes. 
Even with the Lease Agreement the Carolina-Queen service will not be 
able to compete with Greyhound for traffic between Winston-Salem and 
Greensboro for the Greyhound route is shorter and faster. The Carolina- 
Queen operation between Raleigh and Winston-Salem will be a few 
miles shorter than Greyhound's. The only difference in service the agree- 
ment will make is that passengers mill not have to change buses a t  in- 
terchange points. No new franchise authority is necessary to put the 
agreement into effect. 

Greyhound offered no evidence. 
The Commission by a three to two decision, Commissioners Wescott 

(Chairman) and Eller dissenting, entered an order disapproving the 
agreement. The findings and conclusions of the majority of the Commis- 
sion are paraphrased, except where stated verbatim, as follows: '(The 
real issues involved are (1) the competitive effect on competing carriers 
by the installation of what is termed an entirely new service, (2) the 
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over-all effect on the public interest." The evidence does not show what 
the service scliedules will be, the extent of the proposed service, any 
public dissatisfaction with or complaints concerning present service, or 
any need for the proposed service. Through service has its advantages, 
but  the present plan of operation has been in effect for many years and 
resulted from s h o ~ ~ i n g s  of "public convenience and necessity." The pro- 
posed service ~vould give Carolina and Queen a competitive advantage 
and enable them to advertise through service. Combinations of this 
kind "could well be disastrously conlpetitive to another carrier." The 
service planned under the agreement is in effect tantainount to a new 
franchise authority, and such authority is obtained only through a 
showing of public con~enience and necessity. The new service "could 
well result in serious curtailinent uf services on the part of Greyhound 
and thereby result in decrease of needed services in its operating terri- 
tory . . . and definitely be detrimental to tlie public interest." The 
agreement "is definitely not in the public interest and . . . provides a 
service and an operating authority tha t  will be tantamount to a fran- 
chise . . ., will be unduly competitive and mill tend to create an  unsa- 
vory situation b e t ~ ~ e e n  carriers." 

Upon appeal by Carolina and Queen to superior court, judgment was 
entered stating conclusions, wllicli are discussed in the opinion proper, 
reversing tlie order of the Commission, and remanding the cause to the 
Commission "for such action as niay be necessary and appropriate to 
allow the Lease of Equipment Agrcenient . . . to go into full force 
and effect." 

Greyhound filed exceptions and gave notice of appeal, but  abandoned 
tlie appeal. Thereupon, the Comnlission petitioned this Court for cer- 
tiorari. The petition was allowed December 10, 19G3. 

Edward B. Hipp for the Comnzission. 
Allen, Steed & Pullcn and Joyner &? Hotcison for Respondents Caro- 

lina Coach Company and Queen City Coach Company. 

MOORE, J. The judge below concluded that the Commission erred 
(1) in holding that  the proceeding before it was tantamount to a liear- 
ing upon an application for a franchise and that  the proposed through 
service sliould not be allowed in the absence of a showing by Carolina 
and Queen of "public convenience and necessity" or the essential ele- 
ments thereof, such as public demand and positive need for the service, 
and (2) in that  the findings of the Conl~nission that the proposed serv- 
ice is "unduly conipetitive" and "not in the public interest" are not sup- 
ported by competent, material and substantial evidence. 
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The granting of franchise authority for the operation of buses over 
the highways of North Carolina, for the transportation of persons and 
property for compensation, must be predicated upon public convenience 
and necessity. The burden of proof is upon the applicant for franchise 
authority to show public convenience and necessity. G.S. 62-121.52 (re- 
codified as G.S. 62-262 pursuant to the 1963 Public Utilities Act). 

The rendering of the new service by Carolina and Queen under the 
Lease of Equipment Agreement does not involve any new or additional 
franchise. It is perfectly clear from all of the evidence, and appellant 
does not contend otherwise, that the contracting parties propose to main- 
tain this service in connection with their already established franchises. 

The Lease of Equipment Agreement and the proceeding before the 
Comrnission with respect thereto were respectively executed and institut- 
ed pursuant to Rule 14 of the rules and regulations of the Commission 
promulgated under authority of G.S. 62-121.45 (now G.S. 62-31), en- 
titled "Intercllange of Equipment," wl~ich is as follows: 

"Common carriers may interchange equipment for the purpose 
of providing through service without change of passengers from one 
bus to another, but no such interchange agreement shall become ef- 
fective unless the parties thereto shall file a true copy thereof with 
the Commission and give notice thereof to all common carriers op- 
erating to, from or through the interchange point a t  least twenty 
(20) days prior to the effective date of such agreement; provided, 
the Commission may upon its own motion, or upon protest, sus- 
pend or disapprove the agreement for reasons considered to be in 
the public interest." 

The carriers have legal right to contract inter se, and the law en- 
courages cooperation and agreements between them respecting their 
service to the public. G.S. 62-121.64(a) ; Utilities Commission v. Coach 
Co., 260 N.C. 43, 132 S.E. 2d 249. And Rule 14 authorizes carriers to 
interchange equipment "for the purpose of providing through service 
without change of passengers from one bus to anothern-the very pur- 
pose for which the Carolina-Queen agreement was made. Affirmative ap- 
proval of the agreement by the Commission is not required by Rule 14. 
The only conditions precedent to putting the agreement into effect is 
that 20-days notice be given all carriers "operating to, from or through 
the interchange point," and that the agreement be filed with the Com- 
mission. There is no contention that Carolina and Queen failed to com- 
ply with these conditions. ". . . (T) he Commission may on its own mo- 
tion, or upon protest, suspend or disapprove the agreement for reasons 
considered to be in the public interest." This places no burden on the 
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parties to the interchange agreement. The presumption is that through 
service is in the public interest. In  the absence of "reasons," based on 
evidence in the record, that the agreement is detrimental to the public 
interest, the agreement may not be suspended or disapproved. 

The Commission's order is erroneous in that it places the burden on 
Carolina and Queen to show an affirmative public demand and need for 
the through service. The order declares, in effect, that where through 
service, without change of buses, is proposed by interchange of equip- 
ment between carriers, i t  is tantamount to an application for new fran- 
chise authority if the proposed service is competitive with another car- 
rier, and to be permitted to institute such service the interchanging car- 
riers must show public convenience and necessity. Rule 14 is not sus- 
ceptible of such construction. 

The sole issue before the Commission was whether the public interest 
would be adversely affected by the proposed service. Transportation of 
passengers by motor carriers for compensation is n business affected with 
a public interest. G.S. 62-121.44. The Commission concluded that the 
proposed service could be "unduly competitive" and ~ o u l d  tend 'YO 
create an unsavory situation bebeen  carriers." These findings if sup- 
ported by competent, material and substantial evidence, are binding on 
appeal. Utilities Commission v. Champion Papcrs, Inc., 259 N.C. 449, 
130 S.E. 2d 890; Ulilities Co~nmission v. Tank Lzne, 259 N.C. 363, 130 
S.E. 2d 663; Utilities Commission v. R. R., 256 X.C. 359, 124 S.E. 2d 
510. Thc Utilities Comniis;ion, and not the courts, is authorized to reg- 
ulate utilities. Utilities Commission v. Cllampion Papers, Inc., supra. 

Tllcre is no public policy condemning competition as such in the field 
of public utilities; the public policy only condemns unfair or destructive 
competition. G.S. 62-121.44. "The public is best served in many circum- 
stances  hen destructive competition has been removed and the utility 
is a regulated monopoly. 'Whether there shall be competition in a given 
field and to x h a t  extent is largely a matter of policy committed to the 
sound judgment and discretion of the Commission. The Commission 
must maintain a reasonable balance to see that the public is adequately 
served and a t  the same time see that the public and the public utilities 
involved are not prejudiced by efforts which floxv from excessive compe- 
tition brought about by excessive services. 73 C.J.S., Public Utilities, 8 
42, p. 1099 . . ."' Utilities Commission v. Coach Co., supra. The judg- 
ment and discretion of the Commission in this regard must, however, be 
based on facts. 

We do not find any evidence in the record tending to show that the 
services proposed by Carolina and Queen will result in unfair and de- 
structive competition. Competition will be involved to be sure, and the 



390 IN T H E  SUPREME COURT. [261 

competitive position of Carolina and Queen will be iniproved in some 
respects. The operation between Fayetteville and Winston-Salem is not 
competitive with Greyhound. The other routes are competitive with 
Greyhound ~vithout the proposed service. The only change the inter- 
change agreement makes is that passengers will not be required to 
change buses-the service will otherwise be the same. There is evidence 
that tlie proposed through service will be an advantage and convenience 
to the public in travel between Winston-Salem and other places between 
Winston-Salem and interchange points, on the one hand, and such 
places as Concord, Iiannapolis, Sanford, Siler City, Chapel Hill, Dur- 
ham and Burlington, on the other. The proposed service, point to point, 
betn-een Charlotte and Tineton-Salem cannot be said to give Carolina 
and Queen an unfair advantage of Greyhound, for the Greyhound route 
via Lexington will still be the fastest service between those points since 
Greyhound operates on three-fourths of the route w ~ t h  closed doors. The 
proposed Carolinn-Queen operation betwen Raleigh and Winston-Salem 
will he about ten miles shorter than Greyhound's competing service. But 
the Carolina-Queen routes are through one of the heaviest populated 
areas of the State, including Durham, Chapel Hill, Burlington and High 
Point, n-hich their. buses must serve. On the other hand the Greyhound 
route, which is via A%sheboro, is through a relatively sparsely populated 
men, conducive of fast schedules. In point to point service between 
Greensboro and Winston-Salem, tlie proposed service cannot compete 
with Greyhound which has the shorter and faster route-Greyhound 
does not serve High Point. Heretofore many passengers, destined for 
Winston-Salem and originating on Carolina's routes between Raleigh 
and Greensboro, have changed to Greyhound a t  Greensboro rather than 
change to Queen a t  Greensboro and back to Carolina at  High Point-- 
they also used Greyhound on return trip. The proposed service in this 
phase n-ill be a decided convenience to the passengers and mill be new 
conlpetition for Greyhound for traffic. originating with Carolina and 
Queen. Homver ,  there is nothing in the record to sliow that i t  will im- 
pnir the quality of Greyhound's service or endanger Greyhound's finan- 
cial position. 

I t  is true, as contended by the Comniission, that an order made by it 
is prinzn facie just and reasonable. G.S. 62-26.10; Utilities Commission 
v. Conch Co., supra; litillties Commisszon v. R. R., supra. But this does 
not preclude a carrier from showing on appeal that the order is not sup- 
ported by competent, material and substantial evidence. Utilities Corn- 
mission v. R. R., 238 K.C. 701, 78 S.E. %d 780. 

I n  its brief the Comnlission seeks to bridge the gap caused by lack 
of supporting evidence by saying: "The results were amply within the 
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Commission's expert knowledge as the agency established to regulate 
bus transportat~on." The superior capabilities of tlie members of the 
Commission and their expertness in deal~ng with utilities problems are 
fully recognized by us. Bu t  the Conim~~sion's  knowledge, however ex- 
pert, cannot be considered by us on appeal unless the facts embraced 
within that knowledge are in the record. Questions on appeal from the 
Conlmission must be determined upon the record certified by it. Utzl~tles 
Commzsszon v. ~Uead,  238 N.C. 451, 78 S.E. 2d 290. 

I t  is further argued that  the courts do not ordinarily review or re- 
verse the exercise of discretionary po\Ter by an adniinistrative agency 
such as the Utilities Co~nniission except on showing of capricious, un- 
reasonable or arbitrary actlon or disregard of  la^^. In  re Depa~ tmen t  of 
Archives anti History, 216 N.C. 392, 98 S.E. 2d 487; Utzl~ties Commzssion 
v. Ray, 236 S . C .  692, 73 S.E. 2d 870. T o  this JTe add that  the weighing 
of the evidence and the exercise of judgnient thereon within the scope 
of its autl lor~ty are matters for tlie Comniission. Utilities Commisszon V .  

Motor Express, 232 N.C. 180, 59 S.E. 2d 582. Even so, the Commission 
has no discretionary power, where its function is to weigh the evidence 
and make judgment thereon, if thcre is no evidence to weigh. 

It appears hkely that  the Commission 11-as motivated to seek review 
in this proceeding becaube of the judge's order remanding the cause to 
the Commission "for such action as may be neccbsary and appropriate 
to  allow the lease of equ~pment agreement . . . to go into full force and 
effect." Apparently the Commission felt that  the court was usurplng a 
function whicli lies solely w~tli in the authority of the Commission. The 
Commission is jealous, and rightly so, of the authority and jurisdiction 
vested solely in i t  by the Legislature. E v e ~ y  court and judicial body 
should jealously guard and firmly man ta in  its particular authority and 
jurisdiction. We understand, but do not entirely agree ~ ~ i t l l ,  the Com- 
miss~on's interpretation of the judgment. The court below correctly re- 
versed the order of the Comn~ission. This reversal leaves Carolina and 
Queen free to put the agreement into effect, since there was no lawful 
disapproval thereof. It requires no affirinatlve approval. Whether the 
Commission will now or sometime in the future, based on operating ex- 
perience, institute another hearing with respect to the agreement is a 
matter for its decision. 

Finally, i t  is suggested that, where an order of the Commission is based 
on erroneous interpretation of law, the cause should be remanded to the 
Commission for further hearing and not be terminated by the court. 
This is true where the Commission has the duty to  make a positive de- 
termination, such as the fixing of rates, and because of some error of law 
the determination is in suspense and the utility is entitled to have tlie 



392 IN T H E  SUPREME COURT. [261 

determination made. Utilities Commission v. Public Service Co., 257 N.C. 
233, 123 S.E. 2d 457; Utilities Commission v. Gas Co., 254 X.C. 734, 120 
S.E. 2d 77; G7tilities Conzmission v. Coach Co., 234 N.C. 668, 119 S.E. 
2d 621; Utilities Commission v. Jlotor Carriers Asso., 253 N.C. 432, 117 
S.E. 2d 271; Utilities Commission v. Tt>legraph Co., 239 N.C. 333, 80 
S.E. 2d 133. This is not the case here. 

This cause is remanded to superior court for judgment in accordance 
with this opinion, i.e., reversing the order of the Commission and omit- 
ting any requirement of affirmative action on the part of the Com- 
mission. 

1Iodified and affirmed. 

BETTY PAT ISGR.111 v. CHARLOTTE SOFLEY JIcCUISTOS, AND CHARLES 
T. JIcCUISTON, AS GUARDIAX AD LITEM FOR LINDA LEE l\kfXISTON', 
JIIR'OR. 

(Filed 4 JInrch 1964.) 

1. Evidence ?j 4% 

The purpose of ltstilnony of espert witnesses is to give the jury the bene- 
fit of opinions by experts u1)on factual situations of which the experts have 
no personal linowlcdge but mhich may be found by tlie jury from tlie evidence. 

2. Evidence S 51- 
A hypothetical questicn niay include only facts which are supported by evi- 

dence theretofore introduced, and should not contain repetitious, slanted, and 
argun~entntire \~.orcls and phrases. 

3. Sam- 
A hypothetical qnestion sliould not assume that plaintiff was in excellent 

~)sycliologicnl lienlrli plior to the accident when all of the eviclence indicates 
plaintiff alvays h,td sonle nervousness; it should not assunle plaintiff de- 
\eloped "suicidal tendencies" nhen tlie evidence discloses only mental de- 
pression; it sliould not assume injury to ?i part of the spine of mhich there 
n:\s no eridence. 

4. Same- 
h hypothetical question to an expert may not be predicated in whole or in 

part upon the opinions, inferences, or conclusions of another witness, either 
expert or lay, but may be predicated upon such opinions or conclnsions only 
nhen the ol~inions or conclusions are in evidence and are assunled to be 
fncts; it is error to include in n qnestion to one medical expert a statement 
that at  the time of tlie esarnination by another expert such other expert diag- 
nosed plaintiff's condition in a certain manner. 
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A hypothetical question relating to whether the accident could ha re  caused 
sl~ecific physical injury to plaintiff's spine should not include facts assumed 
in regard to plnintifi"~ nlental health. 

6. Same-- 
A hypothetical question relating to whether plaintiff's injuries resulted in 

permanent m n t a l  or emotional injury shoulcl not assume the very facts 
sought to be established by the esliert's o~iinir~n. 

EIypotl~eticnl questions relating to whether the ilccic!cnt in suit caused 
spc'cific injury to 11l;~intid's spine and permn1:ent emotional injury should not 
contain references to plaintiff's childhood, the cixt of medical bills, her con- 
siiltariou with n:~other metlical expert and llis clingnosis. the route and manner 
of ~lnil i t if i 's  dririnq w l k h  brought her to the scene of the collision, or other 
entirely extraneous facts. 

A P P F ~ L  by defendants from Fronebergcr. J ,  l l n y  20, 19G3 Regular 
Civil "B" seasion of &I~c~ir ,rr ;urnc; ,  docke td  -n  the ?upreine Court as 
Case KO. 242 a n d  :irguccl a t  the Fall Term 190.:. 

Plaintiff insfitutcd this action to recover for 1)crsonal injurics which 
she alleges >he suztnlned on Illarch l G ,  1361 nhen tlle automobile of 
the defendarlt collltled n i th  the rear of her T-chicle on South Tryon 
Street in the City of Charlotte. I n  broad outllne tlie facts are these: 

About 5:00 1) in. plaintiff, operating a T'ollts~vagen, niade a Irf t  turn 
from IYoodlaii-n Road into Tryon Str?et, a two-lane roadway a t  t ha t  
point. At  the same time, the defendant Linda Lee -7fcCuiston n.as ap- 
proaching tlils iritr~scction from the ncrtll on Tryon Street In a Dodge 
autoinob:le o~vncd by hpr mother, the other defendant The distance of 
the Dodge froni the ~ntersection a t  the time of p1:iintiff's entrance is a 
matter of thylute bctn e m  tlw partie.. After plaintiff had proceeded 
south on Tiyon Stlcet in front of the defendant for about t n o  hundred 
and sixty feet, she stopped t l~ rce  to four fcet b c h ~ l d  the 1n:t car in a 
long !me of trnfic nlilch was ~ ~ w t i n g  on s red t~nffic signal a t  the York- 
mont Ro:lcI intersection a~prosiinntely five ~~~~~~~~ed :ind twenty fcet 
ahead. The ~ le f~ndnn t ' s  Dodge then colllded n-it11 the rear of plaintiff's 
Volhsnagen causing it to strihe the car il~lni~clintely in fiont Spain the 
e ~ i d m c e  :s conflicting. Plaintiff contends she o m i c y  7 0  a gradual stop; 
defendant contends she stopped suddenlv. I n  tlic tn o x p a c t s  plwntiff 
sustained an inj:u-y to her neck and b : ~ c k  n.!iich, in the opinion of Dr .  
Robert E. lf i l ler ,  the orthopedic speci:illst nlio t r ~ a t c 4  her, resulted in 
a five percent permanent disability to  llcr neck and tho r~c ic  spine. Plain- 
tiff m-as "a nervous type individual," and a t  tlie t ~ i n e  of the collision 
she Tyas three mont l~s  pregnant. She contend, that  her nervous condition 
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was so aggravated by tlie collision that in May 1962 she required psy- 
chiatric treatment. Plaintiff's psychiatrist, Dr.  Thomas A. Wright, Jr., 
discharged her in August 1962 as  much improved. In his opinion the 
emotional condition he observed in plaintiff a t  the time she was referred 
to hini could have been produced by the automobile accident. 

The pleadings and evidence raised issues of negligence, contributory 
negligence, and damages. The jury answered each in favor of tlie plain- 
tiff and awarded her substantial damages. From judgment entered on 
the verdict the defendants appealed. 

Ralph C. Clontz, Jr., for plaintiff appellee. 
Clzarles 17. Tompkins, J r .  and Kennedy, Covington, Lobdell & Hick- 

man for defendant appellants. 

SHARP, J. T O  establish the cause of plaintiff's injuries her counsel 
propounded to Dr.  Miller, a hypotlietical question which covers six 
pages in the record. The defendants' objections to this question, and to 
another which incorporated it by reference, were overruled. The defen- 
dants assign these rulings as error and contend that they mere prejudicial 
because: (1) The question was based on assumed facts of which there 
mas no evidence; (2) it was based in part on the opinion of another ex- 
pert as to the plaintiff's condition; (3) it included assumed facts totally 
unnecessary to enable the doctor to form a satisfactory medical opinion; 
and (4) it was argumentative and unduly colored the evidence in plain- 
tiff's favor. 

We have concluded that in order to discuss appellants' contentions 
intelligibly me are forced to reproduce the hypothetical question here. 
It follows r i t h  paragraphs numbered for convenience of discussion: 

(1) Q. 'LNow, Dr. Miller, for the purpose of this hypothetical 
question, assuming that the jury finds the facts to be, from the 
evidence, and by its greater weight, that on March 16, 1961, 
and prior thereto, plaintiff Betty Pa t  Ingram was in excellent 
physical, emotional and psycllological health, and suffering 
from no disability whatsoever, being an extremely active per- 
son from birth, having been brought up on a farm and actual- 
ly worked in the fields, having held down a full-time job and 
being gainfully employed as of RIarch 16, 1961; and that on 
RIarch 16, 1961, at  approximately 4:50 P.M., plaintiff Betty 
Pa t  Ingram was operating her husband's car, a 1960 Volks- 
wagen, two-door sedan automobile, proceeding in a westerly 
direction on Woodlawn Road just inside the city limits of 
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Charlotte, nilecklenburg County, North Carolina, and ap- 
proaching the intersection of Woodlawn Road and South Tryon 
Street. 

"That the plaintiff safely brought her car to a complete stop 
on Woodlawn Road, in lawful obedience to a stop sign erected 
on said Woodlawn Road, directing traffic to stop conlpletely 
before entering South Tryon Street, turning either left or right; 
and 

"That the plaintiff, after first having observed that no traffic 
rras approaching on South Tryon Street close enough or in 
such a manner as to interfere ~ ~ i t h  her safely entering South 
Tryon Street, and thus after first observing that her actions 
would not affect the moveinent of any other vehicle, and liav- 
ing given a proper signal of her intention to turn to her left, 
did then lawfully inalie a left turn, entering South Tryon 
Street and thereafter proceeding south along South Tryon St., 
in the right-hand or westerly lane. 

"Assuming, further, that the jury sliould find from the evi- 
dence and by its greater weight, that minor defendant Linda 
Lee JIcCuiston was operating her mother's 1950 Dodge and 
traveling in a southerly direction on South Tryon Street, liere 
in Charlotte, also approaching the intersection of South Tryon 
Street and Woodlawn Road, a t  approximately 4:57 P.M.; and 

"Further, that a t  the time mentioned herein, traffic n-as ex. 
tremely 11eauy and practically bumper to bumper from the in- 
tersection of South Tryon Street and TYoodlawn Road all the 
may down to the intersection of South Tryon Street or York 
Road and Yorkrnont Road, and a t  which intersection there TTas 
located a red traffic light: and 

"That, as plaintiff Betty Pa t  Ingrain started her left turn 
and started proceeding into South Tryon Street, she saw, and 
anyone who was properly obssrvant cozild and should haue 
seen, that the traffic south of Rctty Pat  Ingram's vehicle was 
just barely moving and obviously preparing to make a stop, 
in obedience to the traffic control device aforementioned; and 

"That, after the plaintiff had driven a very few feet south on 
South Tryon Street, she saw all of the cars, numbering between 
15 and 20, south of her from a certain bridge on South Tryon 
Street all the way to the traffic signal aforementioned come to 
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a complete stop, a t  which time the plaintiff also began slow- 
ing down and preparing to stop behind the long line of traffic; 

"Assunling, further, that the jury should find from the evi- 
dence and by its greater weight that when the plaintiff started 
slowing down and preparing to stop, as aforementioned, the 
minor defendant, Linda Lee 3IcCuiston, was directly behind 
the plaintiff's vehicle, some two or three or more car lengths 
north, traveling exactly the same direction in the same traffic 
lane; and 

"That the plaintiff had no difficulty in stopping her car and 
did stop her car three or four feet behind another vehicle op- 
erated by a Mr. Guy V. Soule, a t  a point near the center of the 
bridge on South Tryon Street, a t  which time the plaintiff was 
sitting with tlie brake pedal on her car completely and fully 
depressed; and 

((Tliat a very short time after the plaintiff stopped her ve- 
hicle, 277 obedience to  the t ra f ic  control device and becaztse o f  
the trajjic stopped ahead of her, she observed the minor defen- 
dant, approaching a t  a rapid rate of speed, but did not have 
time to brace herself properly before her car was struck, and 
actucLLy had n o  place t o  go i n  l ~ e r  car anyhow;  and that the 
minor defendant struck the rear of the 1960 Volksn-agen with 
the front of her larger 1950 Dodge, with such force as to drive 
the plaintiff's autoinobile forward and r a m  the same into the 
rear of the vehicle in front of her, despite the locked brakes on 
tlie car; and 

('Assuming that the jury further finds from the evidence and 
by its greater weight that a t  the moment of the first impact, 
u4en the d e f e d a n t  rammed the front of her car into the rear 
o f  the car the plaintifl was  driving, the car r a s  suddenly thrown 
forward, with the result that the body of the plaintiff was 
thro~vn back, snapping and whipping her neck and upper por- 
tion of her body; and that a t  the time of the second impact 
milien the front of the plaintiff's car was driven by the force of 
the defendant's car into the rear of the vehicle operated by Mr. 
Guy V. Soule, that that  impact caused the plaintiff's body to 
be sharply thrown forward, again <napping her neck in the 
manner of a n-hip and, likewise, throwing her suddenly and 
w i t h  great force forn-ard, a t  which time her abdomen sustained 
a severe impact  with the steering wheel of the car the plaintiff 
was driving; and 
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(12) "Further, assuming the jury should find from the evidence 
and by its greater  eight that  the accident and the two in+ 
pacts aforementioned subjected the plaintiff to a severe jolt and 
stram, the force of the two said impacts producing immediate- 
ly excruciating pain and agony, in the plaintiff's neck, back, 
shoulder and arms; and 

(13) "That a t  the time of thc collision on Llarch 16, 1961, the 
plaintiff had been pregnant for approximately three and a half 
months; and 

(14) "Assuming, further, tliat the jury should find from the evi- 
dence and by  its greater n-eight, that whereas plaintiff had not 
suffered any substsntial emotional difficulty or disability prior 
to the accident, tliat the collision and tlie separate iinpact, 
coupled with the plcylant condition of tile plamtiff, youlin,tte- 
ly caused the plnint~ff from tlic date of the accident thro~igh 
the entire remainder of her pregnancy, up until the child was 
born on September 2, 1961, or for a peliod of more than five 
months, constant rnental arigziish and  shock, caused by the 
r e a s o m h l ~  fear tliat her serious personal injuries and the b!onr 
to her zbdomen might cau-c her to sustain a nliscarringe; and 

(15) "Assuming, further, tha t  the j u ~ y  sliould find from the evi- 
dence and by its greater weight tliat the inipact and tlie col- 
llsion aforen~entioned subjected the plaintiff to a n  extremely 
severe nervoris and mental SJZOCX, n111ch p~rilinnently, to some 
extent, injured her nervous and mental systems, cawing exten- 
sive and permanenf dislocation, psycl~o~rc~rros~s,  nervous shock, 
nervousness, atl,l f raumatic ne7,rosl.s or anxiety neurosis, mith 
the result that  11-hcreaq 1)lnintlff had never suffered such prior 
to the date of the accident, from the date of the s c c ~ d m t  aad 
even for a considerable period of time after the birth of the 
plaintiff's baby, on Se1)tcmber 2, 1961, tlie plaintiff iuffered 
extremely from nightin:u.cs, n-orry and constant fe: r ,  and be- 
canie in such a condition, a; the result of the impact and the 
collision aforementioned, that  she cried e : ~ ~ i l p ,  becaiile depress- 
ed and subject to suicidal tendcncics; and 

(16) "That her emotional condition became such that  her ortho- 
pedic specialist, Dr. Robcrt E. Rliller, referred her to a duly 
accredited psyclliatrist, D r .  Tlioirm H. TT7rig!it, Jr.,  which 
psychiatrist diagnosed her condition as being an extrernelp de- 
pressive reaction, mith nervous tension and depression greatly 
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intensified since the date of the accident on March 16, 1961; 
and 

"That a t  the time the psychiatrist first examined the plain- 
tiff in June of 1962, he found the plaintiff to have lost interest 
in life, being unable to concentrtzte and a t  times even not wish- 
ing to live; and 

"-lssuming, further, that the jury finds from the evidence 
and by its greater weight that the plaintiff is still suffering 
emotional damage as the proximate result of the collision and 
the pain and suffering she endured, as above set out; and 

"Assuming, further, that from the time of the accident on 
March 16, 1061, despite extreme pain suffered in the neck, 
slioulder, back and other portions of the body, it was unsafe 
and impossible, safely, to take X-rays of the plaintiff, due to 
her pregnant condition, which in turn increased her anxiety and 
mental anguish; and 

"Assuming, further, that the jury should find from the evi- 
dence and by its greater weight that the plaintiff suffered from 
an extremely severe sprain of tlie cervical spine, thoracic spine, 
and tlie lumbar spine, and further, that the plaintiff presently 
is permanently partially disabled to the extent of 5% dis- 
ability of said cervical spine, thoracic spine and lumbar spine; 
and 

"That the plaintiff, as a proximate result of the accident and 
the injuries sustained in the accident, has incurred medical ex- 
penses to date in the sum of approximately $600.00, including 
the cost of drugs and prescriptions, the charges to the Miller 
Clinic, the charges of the psychiatrist, the charges of the Pres- 
byterian and the charges of the x-ray specialist, the charges 
for a special corrective girdle and for a cervical collar prescrib- 
ed by the Miller Clinic; and 

"That the plaintiff would be likely to incur additional fu- 
ture medical expenses, directly attributable to her condition 
caused by the injuries; then 

"i2ssuniing that the jury finds the above facts to be true, 
from the evidence and by its greater weight, then do you have 
an opinion satisfactory to yourself, as to whether or not the 
accident in which the plaintiff was involved on March 16, 
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1961, when the plaintiff was stopped in her husband's auto- 
mob~le  on South Tryon Street, s~ t t ing  nitli her foot on the 
brake, when the defendant craslled into the rear of the plam- 
t~ f f ' s  veh~cle, wzth tremendous force and a t  a rapid rate of 
speed, d r ~ v ~ i l g  the veh~cle forward, and actually knocklng the 
front of the plamtiff s vehlcle Into the lear of another vehicle, 
m ~ t h  tlie t n o  sepalate mpac t s  fiist knocklng the plamt~ff's 
body to the rear and then tlirow~ng the plantiff's body to the 
front, strzkmg her abdomen, w ~ t h  a seLere blow, she being then 
and there three and a half months' piegnant, could or might 
have produced tlie severe nervous and mental shock, wluch in- 
jured her nervous and inental system, and further, could or 
might have produced the extensive and permanent psychoneu- 
ros~s,  nervous shock, nervous and traumatic neuiosis, and fur- 
ther could or m~gl i t  have caused the plamtiff to suffer from the 
nightmares, woriy and constant fear, tlie depiesslon and be- 
ing subject to crying en-lly and n ~ t h o u t  reason and being sub- 
ject to suicidal tendencies, and further, could or might liave 
produced the 3% permanent partial disab~lity to the cervi- 
cal spne,  the thoracic spine and the lumbar spine." (Italics 
ours). 

The doctor ansn-ered that  in his opinion the colliiion could or might 
have produced the conditions described. 

The next question was: 

Q. Dr.  Miller, assuming that  the jury finds the facts to be from 
tlie evidence and by its greater ~ ~ e i g l i t .  as set out in the liypo- 
thetical question that  Tvas just put to you, do you liave an 
opinion satisfactory to yo:irdf :is to ~ ~ l i e t h e r  or not tlie plain- 
tiff has sustained any permanent injury, mentally or emotional- 
ly, or ~ ~ I i e t h e r  slie presently is still partially disabled from the 
standpoint of her n~entnl  health? 

A. Well, you have got an  expert sitting back there in the Court. 
H e  can answer that  question better than I can . . . Yes, I 
have an opinion. The question is, of courqe, in two parts. One 
is whether she has permanent partial disabil~ty from the emo- 
tional status and I think slie does. The other is as to tlie 
per~nanent anxiety, and there is some permanency. 

Under our system the jury finds the facts and draws the inferences 
therefrom. The use of the hypothetical question is required if i t  is to  
have the benefit of expert opinions upon factual situations of which the 
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experts have no personal knowledge. However, under the adversary 
method of trial, the hypothetical question has been so abused that  criti- 
cism of it is now widespread and noted by every authority on evidence. 
E.g., Stansbury, X. C. Evidence, s. 137 t2d Ed. 1963) ; McCormick on 
Evidence, s. 16;  Ladd, Expert Testzmony, 5 Vand. L. Rev. 414, 427. 
Wigmore has urged tha t  the hypothetical question be abolished: "Its 
abuses have becoine so obstructive and nauseous tha t  no remedy short 
of extirpation will suffice. I t  is a logical necessity, but a practical incu- 
bus; and logic niust here be sacrificed. After all, Law (in Mr.  Justice 
IIolmes' p lmse)  is much more than Logic. I t  is a strange irony tha t  
the hypothetical question, which is one of the few truly scientific fea- 
tures of the rules of Evidence, should have becoine that  feature which 
does most to disgust men of science with the lam of Evidence." I1 Wig- 
more, Evidence, s. GS6 (3d Ed. 1940). The comment contained in 2 
Jones, Evicience, s. 422 (5th Ed. 1938) mjgllt well have been directed a t  
the hypothetical question involved in this appeal. 

"The most meritorious of the criticisms are that  the questions 
are often slanted for partisan advantage and are often so long and 
involved as to confuse rather than m i s t  the jury, and, like some 
appellate court opiniow, contain detailed recitals of factual sur- 
plusage not essential to support the conclusion reached." 

T o  be competent, a hypothcticnl question may include only facts 
which are already in evidence or those which the jury might logically 
infer therefroni. Jarlison v. Sfancil. 233 K.C. 291, 116 S.E. 2d 817; Xtans- 
bury, N. C. Evidence, s. 137 (2d Ed. 1963 1 and cases therein cited. After 
a careful examination of the record, we find no evidence to support the 
following facts which were assuiued in the hypothetical question in- 
volved on this appeal: (Figures in parenihcses refer to correspondingly 
nuinbered paragraphs of the question.) 

1. Tha t  the plaintiff (%as in excellent physical, emotional, and psy- 
chological health," (1) .  -411 the evidence indicates tha t  plaintiff had 
'(always had some nervousness." Indeed, she told D r .  l l i l ler  that  she 
was "an extremely appxhensive type individual." 

2. Thnt a? a result of the collision plaintiff "became depressed and 
subject to suicidd tendencies," (15). There was ample evidcnce that  
plaintiff was abnormally depressed after t'le accident and during her en- 
tire pregnancy. Ho~vcver, there is no evidence either that  she developed 
suicidal tendencies or tha t  she lost the de::ire to  live, as paragraph (17) 
of the question assumes the phychiatrist "found." Depression and sui- 
cidal tendencies are not necessarily synonymous. 
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3. "That the plaintiff presently is permanently partially disabled to 
the extent of 5% disability of said cervical spine, thoracic spine and 
lumbar spine," (20), (23). The evidence of such disability related only 
to the neck and thoracic spine. The doctor testified to no such disability 
in the lumbar spine. 

Defendants' objection that  the hypothetical question asked Dr.  Miller, 
a n  orthopedic wrgeon, was based in part upon the opinion of Dr.  
Wright, a psychiatrist, must also be sustained. Paragraphs (16) and 
(17) of the question reveal its reference to Dr .  Wright's diagnosis of the 
plaintiff's condition "as being an  extreniely depressive reaction, with 
nervous tension and depre~sion greatly intensified since the date of the 
accident on Xlarch 16, 1961." The question does not assume that  plnin- 
tiff was actually suffering from an extreme depressive reaction; it mere- 
ly states that Dr .  Kl ight  made this diagnosis. The inclusion of such a 
statement violates the rule in this jurisdiction that  the opinion of an 
expert witness may not be imdicated in whole or in part  upon the 
opinions, inferenccs. or conclusions of other witnesses, whether they he 
expert or lay,  unless their te~tirnony is put to him hypothetically as an  
assunied fact. Ftate v. Dcruzd. 212 N.C. 242. 22 S.E. 2d 633. V7hen the 
hypothetical question is properly aslied the jury can determine whether 
the assumed fncts have been proven and veigh the opinion of the ex- 
pert accordingly. An excellent statement of this rule appears in Quimby 
v. Greenhawk, 1 G G  Md. 335, 340, 171 A. 59, 61: 

"Although a medical expert i n ~ y  base his opinion upon the facts 
testified to by another expert, the witness may not have submitted 
to hiiil, as a part  of the facts to be considered in the formation of 
his inference and conclucion, the opinion of such other expert on all 
or some of the facts to be considered by the witness from whom 
the a n s w r  is sought. To  do so would destroy the premises of fact 
upon which an  expert, by reason of his own peculiar technical skill 
and knowledge, is permitted to give in evidence his own inference 
and opinion." 

The purpose of the first hypothetical question asked Dr .  Xtiller was 
to elicit his opinion ~vhether the collision on March 16, 1961 could have 
produced the five percent perniunent disability which he found in plain- 
tiff's neck rind thoracic spine. The references therein to plaintiff's mental 
health had no bearing on the que7y whether the collision might have 
caused the injury to her neck and thoracic spine. 

The purpose of the second question, which incorporated the first, was 
to find out ~vhether, in his opinion, the plaintiff had sustained any 
permanent mental or emotional injury. As Dr .  Miller himself told coun- 
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sel, that  question might have been niore properly addressed to Dr.  
Wright, the psychiatrist. Furthernlore, when paragraph (15) of the 
question stated that  the collision on March 16, 1961 did proximately 
cause some "permanent dislocation, ps~.clioneurosis, nervous shock, ner- 
vousness, and traumatic neurosis or anxiety neurosis," i t  assumed the 
very fact  which plaintiff's counsel sought to establish by the doctor's 
opinion. 

The references in the question to plaintiff's childhood on tlie farm, 
the route and manner of driving ~ ~ l i i c h  brought her to Tryon Street im- 
mediately before the collision, her consultations with Dr.  Wright and 
his diagnosis of her condition, the fact that  her lumbar spine could not 
be X-rayed because of her pregnancy, and the cost of medical bills in 
the past and in the future were totally irrelevant to the question of 
causation. An examination of paragraphs ( 2 ) ,  (3 ) ,  (4), ( 5 ) ,  (6 ) ,  (16),  
(l'i), (18)) (19),  (21),  and (22) discloses tlie validity of defendants' 
objection to the question on grounds th:-lt i t  contained an assumption of 
irrelevant facts. Each of tlie other paragraphs in question contain one 
or more references to facts which, more succinctly phrased, might be 
included in a properly stated question. 

The italicized words in paragraphs (3) ,  (6 ) ,  ( l l ) ,  (12), (14))  and 
(23) arc examples of the repetitious, slanted, and argumentative words 
and phrases of which the defendants properly complain. It was no part  
of the legitimate purpose of the hypotl~etical question under considera- 
tion to establish defendants' negligence; nor are six pages required to 
state a proper hypothetical question bcsed on the relevant evidence in 
this case. A shorter question should be no more difficult to frame and it 
will be easier for the court to rule upon and the jury to understand. 

Defendants' assignments of error based on their objections to (he 
hypothetical questions must be sustained. Since the case goes back for 
a new trial, it  is not necessary to consider the other assignments involv- 
ing questions which may not arise thereon. 

New trial. 

STATE r. LEO EDSELL SHEPARD. 

(Filed 4 March 1064.) 

Crimiaal Law 5 26; Forgery 5 
A prosecution for forging and uttering a specifically described check will 

not support a plea of former jeopardy in a subsequent prosecution for forging 
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an endorsement upon the identical check and uttering the check with the 
forged endorsement, knowing it had been forged. 

CERTIORARI to review judgment of Parker, J., June, 1963 Criminal 
Session, NEW HANOVER Superior Court. 

Criminal prosecution upon two bills of indictment returned a t  the 
May,  1963 Session, New Hanover Superior Court. Each of the indict- 
ments charged that  the defendant forged the endorsement on a certain 
specifically described check by wi t ing  the name of the payee, "Charles 
V. Xorris," on the bacli of the check. A second count in each bill charg- 
ed that  the defendant uttered and published as true the check with the 
forged endorsement. 

Upon arraignment, the defendant entered a plea in abatement upon 
the ground of former jeopardy. I n  support of this plea lie introduced 
two bills of indictment returned a t  the April, 1963 Session of the court, 
each of which charged (1) that  the defendant forged a specifically de- 
scribed check, and (2) that he uttered the check knowing i t  to have 
been forged. Each indictment referred to a different check on the Rea 
Construction Company and payable to Charles V. Xorris. At the trial 
in April all the evidence disclosed the t ~ o  checks were genuine. A11 the 
evidence likewise shon-ed that  the offense consisted in forging the en- 
dorsement by writing the name of the payee, Charles V. Norris, on the 
back of each check. At  this stage in the proceedings, the court, of its 
own motion, quashed the indictments. 

The Solicitor for the State submitted, and the grand jury returned, 
new indictments, each charging tha t  the defendant forged the endorse- 
ment by writing the name of the payee, Charles V. Norris, on the back 
of each check. -4 second count in each bill charged the uttering of the 
check with the forged endorsement, knowing i t  to have been forged. 
These are the bills upon ~ h i c h  this defendant was placed on trial. They 
referred to the same checks described in the indictments which the court 
had quashed. 

After hearing the defendant's evidence on the plea in abatement, the 
court entered the following: ". . . IT IS O R D E R E D  that  the  fore- 
going motion (plea in abatement) be, and i t  is hereby denied, upon the 
authority in S T A T E  V .  REIYSY COLEMAN, JR., 253 N.C. 799." 

The defendant excepted to the order overruling his pleas of former 
jeopardy and entered pleas of not guilty. The two charges were con- 
solidated for trial. The jury returned a verdict, "Guilty of all four 
counts in the t ~ o  bills of indictment." From a judgment of imprison- 
ment, the plaintiff appealed. 

T .  W .  Bruton, Attorney General, Harry W .  McGalliard, Deputy At- 
tornep General for the State. 
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Robert R. Bond for defendant appellant. 

HIGGINS, J. The defendant has abandoned all assignments of error 
except those which relate to his plea of former jeopardy. He was first 
placed on trial on indictments each charging (1) that he forged a check 
issued by Rea Construction Company, payable to Charles V. Norris; 
and (2) that he uttered the check knowing i t  to have been forged. At 
the trial in April the evidence disclosed the checks were genuine but 
that the defendant had forged tlie name of the payee. Upon this dis- 
closure the trial judge, of his ovin motion, quashed the indictments and 
instructed the Solicitor to send new bills charging forgery of the en- 
dorsements and uttering tlie checks with knowledge of that forgery. 

The Solicitor sent new bills as directed. The grand jury returned 
them. Whcn arraigned, the defendant entered his pleas of former jeopardy. 
The trial court, in quashing the original bills and in overruling the plea 
of former jeopardy to the new ones, followed the procedure approved by 
this Court in State v. Coleman, 253 N.C. 799, 117 S.E. 2d 742. 

I n  Coleman, the first bill of indictnierit charged that the defendant 
forged a certain check "and forged endorsement." The check, but not 
the endorsement, was set out in the indictment. Three members of this 
Court were inclined to the view that since the indictment referred to a 
"forged endorsement," and the evidence siiowd the forged endorsement, 
the original indictment was valid and Coleman's plea of former jeopardy 
was good. However, the first indictments against this defendant con- 
tained neither the endorsement nor any reference thereto. Hence the 
basis for the dissents in Coleman is not present on this appeal. (See also, 
Ch. 94, Session Laws, 19G1, now G.S. 14-20, 1963 Cumulative Supple- 
ment.) 

Tlie decision in State v. Coleman is controlling and disposes of the 
defendant's appeal advcrsely to his contentions. 

KO error. 

CHARLIF: BEXBOTV v. WESTERN UNIOS TELEGRAPH COMPANY, INC., 
ARD EDWARD E. JACICSOS, ORIGIR-AL I ) I X E ~ D ~ X T ~ .  Asn CECIL C. BROWN, 
~ D D I ' T I ~ S A L  I)EFENDAKT. 

(Filed 4 Rlarch 1961.) 

1. Automobiles 8 17- 
Where tmo automobiles approach an intersection a t  approximately the same 

time, the driver on the right has the right of way, notwithstanding that the 
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other driver may have entered the intersection a hairsbreadth before him. 
G.S. 20-155 ( a ) .  

2. Negligence § 30; Trial 5 54- 

Where a Ilassenger sues both drivers involved in a collision at  an intersec- 
tion he is not entitled as a matter of right to have a verdict exculpating both 
drircrs set a ~ i d e  for inconsistencg. 

APPEAL by plainhff from Mintz, J., September 1963 Civil Term of 
NEW H.~KOITR. 

About 9:15 a.m. on February 1, 1963 plaintiff was a p e s t  passenger 
in a motor vehicle being operated by the defendant Brown in a south- 
erly direction on Eiglith Street in TITilmington. the same time, the  
defendant Jackson n a s  operating a Ford tn~c1.r belonging to 111s em- 
ployer, defendant Western Union Telcgralh Company, in an  easterly 
direction on Bladen Street app~ .o :~ r lnn~  ~ t s  ~ntersection with Eighth 
Street. T!le t ~ o  cars collided in the out l~rves t  quadrant of t!le inteisec- 
tion wl~ich was controlled by neither signals nor signs. The front of the 
Jackson truck struck the B10~11 vehicle aboat the right front viheel. 

Plaintiff inqtituted this acticn on March 11, 1963 to recover damages 
for injurieb to his back which he alleged xvere proximately caused by the 
negli~enre of both Jackson and Rron-n. On the trial Brown testified 
that  when he was about fifteen feet fro n the intersection, traveling a t  a 
speed of from ten to  fifteen miles an  hour, he observed the Jackson ve- 
hicle approaching from 1:is right a t  a distance of about thirty feet: not- 
withetandlng, Ilc drove out into the htersectlon. Jackson testified that  
when he was twenty feet from the intersection, traveling a t  about ten 
miles an  hour, he observed the Brown vehicle appronching on Eighth 
Street approximately tn-enty-five feet from the interbectlon a t  a speed 
of about twenty-five miles an hour. Jarlison applied his bralies but m-as 
unable to *top. A hullding in the northn-e-t corner of the intersection ob- 
structed the view of both drivers until they were rritliin t ~ ~ e n t y  feet of 
the intersection. Plaintiff, after having testified that Brown came to a 
con~plete stop and looked both ways before entering the intersection, 
stated on cross-examination that  he did not know horn the collision oc- 
curred or ~ ~ l l e i e  the cars stoppe~l after the accident. H e  al-o tebtified 
that  prior to the collision on February 1st lic liad never had any trouble 
with his back, hut as a result of the injurlcs he received therein, he was 
out of rr.011; for tn-o months and t i l l  r e a r s  a bmce On crois-esmnina- 
tion plamtiff admitted that  in ,July 1960, he had instituted a suit agninst 
nlitc!~ell Jolinson, John IIarvey Alobley and EIarvey Graham 1loSley 
alleging that  as a result of their negligence he has received "a serious and 
permanent injury to his neck and cervical spine, as well as injuries to 
his lower back, hips and pelvis." 
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The jury answered NO to the issue, ''Was the Plaintiff injured and 
damaged by the negligence of the Defendant Edward E. Jackson, as al- 
leged in the Complaint?" To an identical issue with respect to the neg- 
ligence of Brown, it also answered NO. From the judgment entered on 
the verdict that he recover nothing of either defendant, the plaintiff 
appealed. 

Addison  Hezulett, Jr., and  E lber t  A .  B r o w n  for plaintiff appellant.  
Poisson, Marslzall, Barnhill  & W i l l i a m  for defendants  W e s t e r n  U n i o n  

and Edward  E. Jackson.  
R o y c e  S .  McClel land and W .  Al len  C o b b  for additional de fendan t  

Cecil C. Brown.  

PER CURIAN. The conclusion is inescapable that the two defendants 
approached the intersection a t  approximately the same time. Jackson, 
being on Bronn's right, had the right of way notwithstanding Brown 
may have entered the intersection a hairsbreadth before him. G.S. 20- 
155(a) ; Y o s t  2). Hal l .  233 K.C. 463, G4 S.E. 2d 554. Hence. the jury's 
verdict exonerating Jackson was clearly correct. Indeed, defendants 
Jackson and Western Union were entitled to their motion of nonsuit. 
Carr v. Lee ,  249 N.C. 712, 107 S.E. 2d 544. 

Plaintiff contends, however, that one of the defendants was necessarily 
negligent and that the verdict exculpating both was manifestly so incon- 
sistent that the judge committed error when he declined to set it aside. 
Conceding Brown's negligence, in order to recover against him, plain- 
tiff was required to satisfy the jury by the greater weight of the evi- 
dence that his negligence proximately caused the back injury of which 
he complained. The judge instructed the jury as to Brown's duty to yield 
the right of way to Jackson. The weight and credibility of plaintiff's 
testimony, as well as the question of proximate cause, was for the 
twelve. The evidence in this case was not complicated. It sinlply failed 
to convince the jury that plaintiff was injured as he alleged. 

We have examined all the assignmen1.s of error and prejudice justify- 
ing a new trial does not appear. 

No error. 
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I N  RE DRAISAGE OF AHOSKIE CREEK AND ITS TRIBUTARIES, WHITE 
OAK SWAMP, I iSEE BRhVCH, TCRKEY CREEK, FORT BRANCH, 
TTRKEY BRASCH, MILL BRA4NCH, PEGGY HRAXCH, OTHER TRIBUTAR- 
ES, AXD Lan-us ADJACEXT THERETO. 

(Filed 4 March 1964.) 

Appeal and Error 3; Drainage § 7- 

There is no statutory provision for appeal by a drainage district from order 
of the clerk allowing specified sums to landowners for easements taken for 
rights of w a y ;  G.S. 156-70.1 prorides for appeal only on the part of land- 
owners. 

APPEAL by Bertie, Hertford, Northampton Drainage District KO. 1 
(drainage district) from Parker, J., September 4, 1963, Civil Session of 
BERTIE. 

The drainage district was established February 9, 1961, by order of 
the Clerk of Superior Court of Bertie County. See I n  re Drainage, 257 
N.C. 337, 125 S.E. 2d 908. 

By notices mailed June 27, 1961, the landowners mere notified as to 
the areas over which the drainage district had acquired rights of way. 
In  apt time, Korth Carolina Pulp Company (predecessor in title of 
Weyerhaeuser Company) filed claims for con~pensation. Upon denial of 
their claims by the board of viewers, the claimants excepted and appeal- 
ed to the said clerk. Pursuant to claimants' appeal, a hearing was con- 
ducted by the clerk on July 20, 1961. Evidence was offered as to the 
value of the timber and land embraced in Tract 181 (2.26 acres) and in 
Tract 273 (7.68 acres). 

On August 24, 1961, the clerk entered an order which, after recitals, 
provided: "That the claimants have and recover of the Drainage Dis- 
trict the sum of $75.00 an acre for 2.26 acres, aggregating $169.50, and 
that the claimants have and recover of the Drainage District the sum 
of $200.00 per acre for 7.68 acres, aggregating $1536.00, that the fore- 
going amounts are adjudged to be the fair and reasonable value of the 
land rights of way, and the Drainage District is required to conlpen- 
sate the claimants according to this judgment. Let the Drainage District 
pay the cost." 

The drainage district filed no exceptions to the clerk's order but gave 
notice of appeal as follows: "Notice of appeal in open Court by the 
Drainage District to the Superior Court in the manner provided by law, 
and further notice ~ a i v e d . "  

When tlle matter came on for hearing in the superior court, Judge 
Parker, allo\ying claimants' motion therefor, disallowed the drainage 
district's purported appeal, affirmed the clerk's order of August 24, 1961, 
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and entered judgment in accord with the clerk's order of August 24, 
1961. The drainage district excepted to the signing of said judgment and 
appealed. 

Frank M. Wooten, Jr., and Stuart A. Czirtis for appellant. 
iYorman, Rodman & Hzitchins for appellees. 

PER CURIAM. The drainage district bases its asserted right to appeal 
from the clerk's order of August 24, 1961, solely on the final paragraph 
of the statute codified (see l9G3 Cumulative Supplement, also S.L. 1959, 
ch. 597) as G.S. 156-70.1, viz.: "If the board of v i e w r s  shall not ap- 
prove said claim, the clerk of the superior court shall consider the claim 
and deternline what in his opinion is a fair value and the amount so de- 
termined shall be shown in the said final report as amended and confirm- 
ed by said adjudication. If landowner does not acccpt the value fixed by 
the clerk of the superior court, appeal  nay bc had upon the question of 
value, to the superior court and such :~ppenl sliall follow the procedure 
provided in G.F. 136-73." The appeal rcfcrrcd to is Sp n l a n d o ~ ~ n e r  who 
('does nob accept the value fixed by the clerk of t!le superior court." N O  
provision is made for an appeal by the drainage di.trict. It is not a 
l a n d o ~ ~ n e r  ~ ~ i t h i n  the meaning of the [quoted statutory provision. Since 
the drainage district had no right of froin the clerk's order of 
August 24, lglil,  we do not considx whether its purported appeal com- 
plied with the procedural requirements of G.S. 156-75. 

Affirmed. 

JAJIICS PEARCE n n  wmr. IS,IRELI,C T. E'EARCE v. 0. CALLOWAT HEWITT 
AXD RACHEL HEWITT, His cuannI.n, A s D  RACHEL HEWITT, IKDWID- 

1. R e ~ i s t m t i o n  § 5- 

Purcl~asers by ~ ~ a r r a n t y  deed from the grantee in a registewd instrument 
inlie free of such grantee's p:'ior executed but subsequently registered agree- 
ment tending to constitnte the deed a mortgage instead of an absolute con- 
veyance. 

a. Mortgages 8 1- 
Evidence 7ieTd insufficient to show that n warranty deed and an agreement 

giving the grantors twenty gears within which to redeem the property mere 
intended by the parties to be a mortgage. 



N.C. ] SPRING T E R M ,  1964. 409 

3. Appeal and Error 5 34- 
The pages of the record in an appeal in forrna paupcris must be numbered. 

APPEAL by plaintiffs from Hubbard ,  J., Kovember Session 1963 of 
ONSLOW. 

This action was instituted by the plaintiffs on 6 October 1959 and 
summons was served on defendant 0 .  Calloway Hemitt (hereinafter re- 
ferred to as 0 .  C. Hewitt) on 7 October 1959 and on defendant Rachel 
Hewitt on 9 October 1959, for the purpose of having that  certain war- 
ranty deed executed by Hosea TV. Pearce and wife, Annie Pearce, to 0. 
C. Hewitt, dated 27 December 1928, and recorded in the office of the 
Register of Deeds in Onslow County in book 156, page 132, declared a 
mortgage. 

Thereafter, by n w r a n t y  deed dated 21 April 1941, 0. C. Hewitt con- 
veyed the lands described in the above deed to his sister R. E. (Rachel) 
Hewitt, defendant herein, for a consideration of $250.00. 0 .  C. Hewitt 
was dead a t  the time of the trial below leaving Rachel Hewitt as the  
sole defendant. 

The warranty deed from 0. C. Hewitt to R. E. (Rachel) Hewitt, the 
defendant herein, was duly recorded in the office of the Register of 
Deeds in Onslow County in book 192, page 464, 6 illarch 1943. 

An undated agreement, allegedly entered into 21 November 1932 by 
and between Hosea IT7. Pearce and 0. C. Hewitt, purports to give Pearce 
20 years to redeem the property Pearce and wife had deeded to Hewitt, 
otherwise Hewitt was to make additional payments to Pcarce and ac- 
count to him for rents, et  cetera. This agreement nias not filed for record 
until 21 July 1955. 

I n  the meantime, Hosea TV. Pearce and m-ife, Annie Pearce, executed 
what purported to be a warranty deed, subject to the life estate of the 
grantors, conveying to James Y7illiam Pearce and wife, Isabelle T. 
Pearce, the plaintiffs herein, the lands t!:ey had theretofore conveyxl to 
0 .  C. I-Iewitt on 27 December 1928. This iilstrument was recorded in 
the office of the Register of Deeds in Onslo~v County on 15 July  1955, in 
Book of Deeds 256, a t  page 285. 

At  the close of plaintiffs' evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed. The plaintiffs appeal, as- 
signing error. 

Earl W h i t t e d ,  Jr. and Samuel  S m i t h  ,Witchell a t torneys  for plaintiff 
appellants. 

Ven ters  & Dotson  at torneys  for defendant  appellee. 

PER CURIAM. A review of the evidence adduced in the trial below, 
including the documentary evidence, leads us to the conclusion that  the 
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plaintiffs did not make out a valid claim to the premises involved, and 
now owned by the defendant Rachel Hewitt, or any interest therein, 
Ricks v. Batchelor, 225 X.C. 8, 33 S.E. 2d 68; Glass v. Shoe Co., 212 
N.C. 70, 192 S.E. 899; Waters v. Crabtree, 103 N.C. 394, 11 S.E. 210; 
G.S. 47-18; neither was the evidence sufficient to establish tlie fact that 
the parties intended the warranty deed executed on 27 December 1928 
to be a mortgage. 

We call attention to the fact that this appeal in forma pauperis does 
not comply with Rule 19 of the Rules of Practice in the Supreme Court, 
234 N.C. 783, ct seq. This Rule requires that the pages of the record on 
appeal shall be numbered. This was not done, requiring us to search 
through the record to find the pertinent evidence, docunlents and orders 
involved. Such carelessness is inexcusable. See Pruitt v. Wood, 199 N.C. 
788, 156 S.E. 126. 

The ruling of the court below from which the appeal r a s  taken will 
be upheld. 

Affirmed. 

BILLY RAT PHILLIPS v. JOE PARNELL. 

(Filed 4 March 1964.) 

Automobiles § 43- 

The vehicle of the additional defendants was parked without lights on the 
highway and was struck by the original defendant's vehicle, causing the ad- 
ditional defendants' vehicle to strike plaintiff pedestrian, held, the eridence 
of the additional defendants' concurring negligence was properly submitted to 
the jury on tlie cross action of the original defendant. 

APPEAL by a11 defendants from Hubbard, J., September, 1963 Civil 
Session, SAMPSON Superior Court. 

The plaintiff instituted this civil action to recover for his personal in- 
jury. The plaintiff alleged, and offered evidence tending to show, that 
he was standing in the ditch line on Rural Paved Road No. 1005 in 
Sampson County a t  about eleven o'clock on the night of December 22, 
1962. "The weather was real foggy." The defendant Parnell's vehicle 
collided with the defendant Elliott's vehicle parked without lights in 
the highway, causing the latter vehicle to strike the plaintiff, inflicting 
somewhat serious injuries. 

The original defendant Parnell filed an answer in which he denied 
negligence, but alleged conditionally that if he should have been negli- 
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gent that  the defendants Blue and Elliott were negligent in tha t  they 
left their 1954 black Ford parked in his traffic lane on the highway with- 
out lights, and on account of the lights of still another automobile he 
was unable to see the Ford until he was so close to it tha t  he was un- 
able to avoid a collision; and that  the negligence of Blue and Elliott 
concurred with his negligence, if he were ncgl~gent, inflicting mjurles 
upon the pla~ntiff. On defendant's motion, Blue and Elliott were made 
additional pa r t~es  defendant for purposes of contribution. 

Both Blue and Elliott filed answers denying negligence. 
The plaintiff tebtified as a witness, describing the accident and his in- 

juries. I Ie  called ns a wtness the I-Iighaay Pntrolman who dew~bec l  
the pliyrical evidence a t  the scene of the accident. 

The defendant Parnell testified. However, the additional defendants 
did not offer evidence. 

The court submitted issues which the jury answered as here indicated: 

"1. n'ns plaintiff injured and damaged by the negligence of de- 
fendant Joe Parnell as alleged in the complaint? 

Answer: Yes. 

"2. If so, did plaintiff by his own negligence contribute to his in- 
juries and damages as alleged in the answer? 

Anmcr :  No. 

"3. What  amount, if any, is plaintiff entitled to recover? 
Answer: $3,500.00. 

"4. K a s  plaintiff injured and damaged by the joint and concur- 
rent negligence of defendants Ottis Davis Blue and William Elliott, 
as alleged in the cross-action? 

Answer: Yes." 

From the judgment on the verdict, the additional defendants appeal- 
ed. The original defendant filed a brief as appellee. 

Teagzie, Johnson and Patterson by Robert M.  Clay for defendant 
Joe Parnell, appellee. 

Dzipree, Weaver, Horton dl: Cockman by F. T. Dupree, Jr., Jerry S. 
Alvis for additional defendants, Ottis Davis Blue and TVillianz Elliott 
appellants. 

A-o counsel contra. 

PER CURIAXI. The pleadings of all parties mere direct and concise. 
They presented clear-cut issues of fact. The evidence consisted of the 
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testimony of the plaintiff, the original defendant, and the investigating 
officer. The controversy in this Court, however, involves only the fourth 
issue-the original defendant's claim for contribution against the addi- 
tional defendants. The evidence was ample to sustain the jury's findings. 

No error. 

(Filed 4 March 1961.) 

Automobiles § 418- 
Allegations that plaintiff pedestrian, while waiting to cross a city street, 

n7ns struck by defendant's car, with evidence tending to show that plaintiff 
lwlestrinn was crossing the street and h:ld gotten two feet beyond the center 
line of the street when he was struck, hs'ld to warrant nonsuit for variance. 

APPEAL by plnintiff from Mintz, J., November 1963 Session of NEW 
HASOVER. 

Isaac C. Wright and Aaron Goldberg for plaintiff. 
Poisson, dda~~shnll, Bnrtzhill R. Willimns for defendant. 

PER CURIAM. This is an action to recover damages for personal in- 
juries suffered by plaintiff on 11 May 1962. Plaintiff assigns as error the 
granting of defendant's motion for nonsuit a t  the close of plaintiff's evi- 
dence. 

Tlie complaint allegcs that plaintiff '(prepared to cross" a street in the 
City of Wilmington, he observed defendant's automobile approaching 
from his left and "was afraid to proceed across tlle street, he came to a 
complete stop," and while "waiting to cross" was struck and injured by 
defendant's car. Plaintiff's evidence tends to show that he was crossing 
the street in the middle of a block to get to his automobile which was 
parked on the south side of the street, and when he had gotten two 
feet beyond the center line of the street he turned to see if his wife was 
following, and while in this position he was struck by defendant's auto- 
mobile which was proceeding westwardly. 

There is a material variance between allegation and proof. Hall v. 
Poteat, 257 N.C. 458, 125 S.E. 2d 924; Bundy v. Belue, 253 N.C. 31, 116 
S.E. 2d 200. Therefore the judgment of involuntary nonsuit is 

Affirmed. 
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JOHNSIE CARL FALLS, nu am THROCGH 111s NEXT FRIEND, PAUL S. FALLS 
v. JACK ODELL TVIJJLIAJIS kVD ROOSEVELT TIRE SERVICE, IKC. 

(Filed 4 March 1964.) 

APPEAL by plaintiff from Riddle, S. J., September 1963 Session of 
GASTON. 

Johnnie Falls, a seven year old child, was injured 25 M a y  1961, when 
he and an automobile, o ~ m e d  by individual defendant, collided in the 
intersection of Vista Drive and TVayside Place in Gastonia. Williams is 
employed by corporate defendant. H e  was a t  the time of the collision 
about his employer's business. Vista Drive runs north and south. I t  is 
intersected on the west by Wayside Place. Each street is approximately 
20 feet wide. 

Jus t  prior to the collision, plaintiff was a passenger on a city bus. It 
was g;oing north. It stopped adjacent to the east curb of Vista Drive and 
just north of the intersection of t11nt street . r~ith Wayside Place. When 
the bus stoppcd, infant plaintiff alighted from the rear. H e  started across 
the street from the east to the !Test side of Vista Drive. H e  was struck 
and injured in the intersection by defendant's car going south. 

Plaintiff seeks compensation for liis injuries caused, as lie alleges, by 
Williams' failure lo  keep liis vehicle under control, fai!ure to keep a 
looliotit for pcdestrims wliose presence he should ha-ce anticipated, 
failure to yield the riglit of Jvay as required by G.S. 20-173 ( a ) ,  and ex- 
cessive speed under the existing conditions. 

Defendants denied the collision was the result of any negligent act on 
the part of n'illinrns but v a s  a n  unfortunate and unavoidable accident 
caused by the child running from t!le rear of the bus directly into the 
path of defendant's car. As an additional defense, they pleaded contrib- 
utory negligence. 

Defendants' motion for nonsuit, a t  conclusion of plaintiff's evidence 
was allo~ved. 

Henry 111. Whitesides for p1ainti.g appellant. 
Mullen, Holland ck Cooke by J a m s  JIzdlelz for defendant appellee 

Jack Odell PJ7illiams. 
HoLlowell R. Stott by Grndy B. Stott for defendant appellee Roosevelt 

Tire Service, Inc. 

PER CURIAX A carcful examination of the evidence convinces us 
the case should have been submitted to the jury on appropriate issues. 
How the conflicts in the testimony should be resolved is a matter for the 
jury-not the court. A detailed discussion of the evidence presently be- 
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fore us is not appropriate. Sprueill v. Hamlet ,  260, N.C. 546, 133 S.E. 2d 
173. 

New trial. 

CLEVELAND REALTY COJIPAR'Y, JIARGAItET LOVE BVRGESS, RALPH W. 
GARDSER. JIOSTROSE MULL JIEACHdl\I, BIONTROSE PALLEN NEA- 
CHEJI, n-i HER NLXT FRIEXD, EARL H. MEACHEN. OTIS MULL MEA- 
CHEN, n r  HIS SEXT FRIENI, EARL H. JIEACHEM, JIRS. 0. MAX GARD- 
NER, S .  E. BURGESS, JIRS. O 31. J[ULL, MRS. D. FORREST SIOORE, 
DR. D. F. MOORE, MRS. J. D. LINEBERGER, MRS. E. J. JIcKEITHAN, 
SUZANNE GARDSER HBYI.:S, a m  GARDNER, RIRS. DRAPER WOOD, 31. 
A. SPANGLER, SR., SUE SPASGLEIL, SUE ROSTAN, ATHOS ROSTAN, 
MRS. R. W. STONE, R. TV. STOSE, SHERRILL W. LINEBERGER, EARL 
H. JIEACHAJI, DR. H. C. THOMPSON, DR. D. T. BRIDGES. MRS. R. I?. 
BRACIiET'L'. DR. J. D. JOHSSON, ALMA JIcBRAYER WEBB, MRS. JAP 
SUTTLE, JIRS. PESRY OWES, PESRT OWEN, PEARL WEATHERS 
SMITH, MRS. I. D. STONE, JIRS. RUSH STROUPE, MRS. J. L. YELTON 
axn R. T. LEGRAND, JR.  r. HELEN S. HOBBS, L. LTSDOS HOBBS, AND 

CLEVELAND COUNTRY CLUB AKD ITS BOARD OF DIRECTORS, RAY WEBB 
LUTZ, DR. WARRES J. COLLIR'S, JIltS. CHARLES PADGETT, JEAN TV. 
SCHENCK, -4. W. ARCHER, B. P. SHERER, BEN HESDRICKS, CHARLES 
R. DUVAL, EARL TI'. SPASGLER, DR. EDTVIN PLASTER, EARL A. 
I-IAMRICI< AND MRS. JACK VISCEST. 

(Filed 18 March 1'331.) 

1. Deeds 3s 12, 19- 
Restrictive corennnts inserted in a warrant7 deed between the description 

aud the Irabcndlon are not inralid a s  repugnnnt to the unqualified fee convey- 
ed by the instrument, since such restrictions do not delimit the fee and are 
not repugnant to the conveyance of the fee simple. 

2. Deeds § 19- 
The servitude imposed by restrictive torenants in a deed is a species of in- 

corporeal right vhich runs mith the land and is binding upon mesne pur- 
chawrs from the grantor, eren though the restrictions are  not inserted in sub- 
sequent deeds. 

3. Same- 
The grantee of lands in a deed restricting its use to a golf course may not 

comer an ensement for a street across the golf course to the owners of land 
in an acljace~lt subdivision, since such m e  is inconsistent mith the use con- 
templated by the restrictive covenants. 

4. Dedication 9 1- 
The sale of lots in a subdivision by deed referring to a recorded plat show- 

ing lots, streets, and a golf course, and containing restrictions that the de- 
velopers were dedicating the golf links and the playground for the use and 
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pleasure of the owners of the lots, is Iteld a valid dedication of the golf 
course to the purchasers of lots in the subdivision. irrespective of acceptance 
by the public, but the dedication is to owners of lots and lands within the 
development and does not constitute a dedication to the owners of lots in the 
neighborhood or in an  adjacent subdirision. 

5. Appeal and Error !j 1- 
The owner of a subdivision dedicated a part thereof for use as  a golf course 

and thereafter conveyed the golf course to a country club with restrictive 
coyenants to the same effect. The country club thereafter conveyed an  ease- 
ment across the golf course for a street. H d d :  The conveyance of the easement 
for the street is void, either because repugnant to the purpose of the dedica- 
tion or because in riolation of the restrictive covenant, and the question 
whether the developer, after effecting the dedication, had any right to impose 
further restrictions by deed, need not be cleternlined on this appeal. 

APPEAL by plaintiffs from Froneberger, J., September-October 1963 
Civil Session of CLEVELAND. 

Action to permanently enjoin the construction of a roadway over and 
across a golf course and recreational area. 

Prior to 25 M a y  1926 Cleveland Realty Company acquired in fee, 
without any restrictions as to use, a tract of land situate about two miles 
east of Shelby, known as the Cleveland Springs Estate. The Realty 
Conipany developed a part of the property for residential and recrea- 
tional purposes and located thereon a nine-hole golf course. On 25 M a y  
1926 it caused to be recorded a plat of the development showing lots, 

slons streets and the golf course. There is included on the plat certain provi ' 

and restrictions, the pertinent portions of which are as follows: 

Developers "do hereby dedicate the streets and alleys as indicat- 
ed on the plat to the public use forever . . . 

"We further dedicate the golf links and playgrounds, and the land 
occupied by the same indicated on the map, for such use and plea- 
sure of the owners of the lots . . . 

"We restrict the use of all lots shown on this plat . . . in the 
following manner, to wit: 

"1. The lots sho~vn on this plat are to be used as the location of 
residences, with only one residence to the lot . . ." 

. . . . .  
"3. All title, rights and property not specifically conveyed are 

hereby reserved to (developers) . . . 
"4. Further restrictions may be prescribed in several conveyances 

by (developers) which together with the foregoing shall perpetually 
attach to and run with the land." 
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Thereafter, Realty Company sold lots for residential purposes. On 25 
June 1955 i t  conveyed to Cleveland Country Club, Inc., the nine-hole 
golf course in fee simple by deed of bargain and sale with the usual mar- 
ranties. Following the description in the deed and preceding the habendum 
clause, there is inserted tlie following (irrelevancies omitted) ; 

". . . (A)s  conditions precedent and running with the land herein 
conveyed and perpetually attached thereto, this conveyance is here- 
by restricted as follows: 

"1. T h a t  the land herein conveyed is to be used as tlie site of a 
nine-hole golf course and tennis courts as now used and located. 

. . . . .  
"3. Tha t  said land shall be used for no other purpose than as the 

site of a golf course and tennis courts and other recreational pur- 
poses, but  . . . any portion not occupied by same may be used for 
parks and playgrounds for the use and enjoyment of the members of 
said golf coursa and tennis courts, including their families and guests. 

"4. Tha t  in the event of the violation of any of the restrictions 
or reservations herein set forth, tlie grantor, its successors and as- 
signs, shall have the right to have the same abated. 

"5. Tha t  a11 of said condition::, casements and reservations shall 
perpetually attach to and run with the land conveyed." 

The granting and habendwn clause:; of this deed are regular in form 
and do not contain the restrictions, but  the deed recites consideration as 
follows: ". . . in consideration of One I-Iundwd ($100.00) Dollars and 
the stipulations hereinafter contained and other valuable consideration 

1 ,  

Tile defendants Ilobbs on-n approximately forty acres of land, not a 
part of Clcveland Springs Ebtate, to the north of and adjoining the golf 
course. This tract has access to Highway 150 wi~hou t  crossing the golf 
course or any part of Cleveland Springs Elstate. Ilobbs planned a develop- 
ment of a portion of their tract into re~idential arca of seven lots or less, 
to have ingress and egress by a road not more than 22 fect n-ide over and 
across the golf course between number 7 green and nunibcr S tee, this 
road to connect with Fairway Drive in the Cleveland Springs Estate De- 
velopment just south of the golf course. On 17 June 1963 Cleveland Coun- 
t ry  Club, Inc., by authority of its board of directors granted to defendants 
Hobbs an easement of right of way for said road across the golf course. 
About 13 July 1963 Hobbs began construction of the road. 
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Plaintiffs, Cleveland Realty Conlpany, certain owners of lots in Cleve- 
land Springs Estate Development, and certain stockholders and members 
of Cleveland Country Club, Inc., instituted this action against defen- 
dants, Mr. and Rlrs. Hobbs, Cleveland Country Club, Inc., and the di- 
rectors of the Country Club, to perinanently enjoin the construction and 
maintenance of the road. A temporary restraining order was issued 23 
July 1963. 

Defendants demurred to plaintiffs' complaint on the grounds that there 
was a misjoinder of parties and causes, certain parties plaintiff and de- 
fendant have no justiciable interest in the controversy, and the purport- 
ed restrictions in the deed to the Country Club are void as a matter of 
law. 

Defendants waived hearing on the demurrer. Plaintiffs and defendants 
stipulated the facts, set out in substanre above, and agreed that the judge 
might hear the matter and enter judgment without the intervention of a 
jury. It was further stipulated that the questions "to be determined by 
the court are as follows: 

"1. Was the dedication of the nine-hole golf course effected by 
virtue of the dedicatory words appearing on the original plat of 
Cleveland Springs Estates property . . . ? 

"2. If the Court determines that a valid dedication was effected 
by virtue of the original plat . . . could Cleveland Realty Company 
later impose valid restrictions as to the dedicated property? 

"3. Were the restrictions which appeared in the deed from Cleve- 
land Realty Company to the Cleveland Country Club, Inc., which 
were included in the said deed following the description of the golf 
course property, valid? 

"4. I s  the conveyance and agreement entered into on June 17, 
1963, between L. Lyndon Hobbs and wife, Helen S. Hobbs, and the 
Cleveland Country Club, Inc., . . . valid? 

iir a. Are the plaintiffs entitled to a permanent injunction re- 
straining the defendants from using their right of way across the said 
nine-hole golf course as ingress and egress for the said residential 
property ?" 

The judge made finding? of fact according to the stipulations of fact, 
and conclusions of law (pertinent excerpts therefrom will be set forth in 
the opinion proper), and entered judgment dissolving the temporary re- 
straining order and. decreeing that defendants Hobbs "have the right 
to the full use and enjoyment of said easement . . . free from the inter- 
ference of the plaintiffs or any of them . . ." 
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Horn, W e s t  & Horn for plaintiff appellants. 
Horace Kennedy ,  John J .  Mahoney,  Jr., and L. Lyndon  Hobbs for de- 

fendant appellees. 

MOORE, J. The trial judge concluded as a matter of law "that since 
the . . . restrictions which are contained in the deed from Cleveland 
Realty Company to Cleveland Country Club, Inc., did not appear in 
either the granting clause or in the habendzim clause, but were merely 
contained therein after the description of the property being conveyed, 
. . . such restrictions were of no effect and were invalid, and as such, 
amounted to mere surplusage." Appellants contend that this is error, and 
we agree. 

The judge probably had in mind the following well established rule of 
law: "U7hen the granting clause in a deed to real property conveys an 
unqualified fee and the habendum contains no limitation on the fee thus 
conveyed and a fee simple title is warranted in the covenants of title, any 
additional clause or provision repugnant thereto and not by reference 
made a part thereof, inserted in the instrument as a part of, or following 
the description of the property conveyed, or elsewhere other than in the 
granting or habendum clause, which tends to delimit the estate thus con- 
veyed, will be deemed mere surplusage without force or effect." Jeffries 
v. Parker, 236 N.C. 756, 757-8, 73 S.E. 2tl 783; Kennedy  v. Kennedy ,  236 
N.C. 419, 72 S.E. 2d 869 ; Oxendine v. Lewis, 252 N.C. 669, 114 S.E. 2d 
706. But this rule of law does not apply to the restrictions in the deed to 
the Country Club. These restrictions are not repugnant to and do not de- 
limit the fee; they affect the use to which the property may be put, but do 
not tend to debase the fee sinlple quality of the estate or to make the 
estate subject to a lesser estate. Furthermore, the restrictions are by 
reference made a part of the consideration for the conveyance, in these 
words: ". . . in consideration of One Hundred ($100.00) Dollars and the 
stipulations hereinafter contained . . ." 

The holding in Barrier v. Randolph, 260 N.C. 741, 133 S.E. 2d 655, is 
decisive of this question. I n  the deed in that case the granting, habendum 
and warranty clauses are sufficient to convey a fee simple, and after the 
description but before the hubendz~m clause it is stated: "And this deed is 
made subject to the following conditions, reservations and restrictions 
which constitute covenants running with the land and binding upon the 
parties hereto, their heirs and assigns, to wit" (here the restrictions are 
set out in numbered paragraphs, and among other things restricting the 
property to residential use and specifying lot sizes and location, cost and 
composition of residences to be constructed thereon). Bobbitt,  J., speak- 
ing for a unanimous Court, rejected the contention that the restrictions 
are repugnant to the fee simple quality of the estate, and said: 
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" ' In  the interpretation of a deed, the intention of the grantor or 
grantors must be gathered from the whole instrument and every 
part thereof given effect, unless i t  contains conflicting provisions 
which are irreconcilable or a provision which is contrary to public 
policy or runs counter to some rule of law.' Lackey v. Board of Edu-  
cation, 258 N.C. 460, 462, 128 S.E. 2d 806, and cases cited; Rouse v. 
Strickland, 260 S.C.  491, 495, 133 S.E. 2d 151. 

"The sufficiency of the . . . deed as a conveyance in fee simple 
. . . is not controverted. There is no contention i t  conveyed a life 
estate or other estate less than a fee simple. 

"In express terms, the . . . deed provides that  i t  is made subject 
to the conditions, reservations and restrictions therein set forth and 
that  such conditions, reservations and restrictions constitute cov- 
enants. . . . The intention of the grantors that  such conveyance is 
made subject to such conditions, reservations and restrictions is 
manifest. l\loreover, ' ( i ) t  is a settled principle of law that  a grantee 
who accepts a deed poll containing covenants or conditions to be 
performed by him as the consideration of the grant, becomes bound 
for their perforniance, although he does not execute the deed as a 
party.' Maynard v. Moore, 76 N.C. 158, 1G5; Herring v. Lumber 
Co., 163 N.C. 481, 485, 79 S.E. 765; lVillia~ns v. Joines, 228 X.C. 141 
143, 44 E.E. 2d 738." (Emphasis added). 

". . . (T)he  conditions, reservations and restrictions set forth in 
the . . . deed are not void ab  initio on the ground that  they are re- 
pugnant to the granting, habenduni and warranty clauses of said 
deed." 

I n  the instant case, if the Realty Company had the legal right to 
make the conveyance to the Country Club and to impose the restrictions 
which are set out in the deed, i t  has the right to enforce the restrictions 
as against the Country Club and its assignees and successors in title. The 
servitude imposed by restrictive covenants in a deed is a species of in- 
corporeal right which runs with the land and is binding upon niesne pur- 
cl~asers from the grantor, even though the restrictions are not inserted in 
subsequent deeds. Sheets v, Dillon, 221 N.C. 426, 20 S.E. 2d 344. 

A collection of leading American cases dealing with the question of 
whether the maintenance, use, or grant of a right of way over restricted 
property is a violation of a restrictive covenant limiting the use of such 
property is found in 25 A.L.R. 2d a t  page 904. A survey of those cases 
has led the editor to conclude: 

"Generally speaking, the cases disclose tha t  the courts are inclin- 
ed to hold that  the maintenance, use, or grant of a right of way 
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across property restricted in its use is a violation of the restriction 
if such maintenance, use, or grant seems to be inconsistent with the 
parties' intention in creating or agreeing to the restriction and with 
the object sought to be thereby accomplished, while if it does not 
interfere with the carrying out of the parties' intention and the pur- 
pose of the restriction, it mill not be held to be a violation." 

T o  the same effect is the text in 14 Am. Jur., Covenants, Conditions 
and Restrictions, e. 255, p. 635. 

Applying these principles, this Court held in Starmount Co. v. Me- 
morial Park, 233 N.C. 613, 65 S.E. 2d 131, that a purchaser of a lot in a 
subdivision restricted to residential purposes could not construct a road- 
way across the lot for access to a business or commercial establishment, a 
commercial cemetery. The Court said: "Since i t  took the . . . tract with 
notice of restrictive stipulations, the defendant cannot equitably refuse to 
perform them. . . . As an original party to the restrictive covenants, the 
plaintiff (developer of the subdivision) is entitled to restrain the threat- 
ened breach." Further: "Such use would violate the restrictions in ques- 
tion for it would be tantamount to dedicating the . . . tract to a prohibit- 
ed business or commercial purpose. Our conclusion harmonizes with the 
decisions of the courts of other jurisdictions which have been confronted 
by the same problem." 

The roadway which the Hobbs propose to construct and maintain 
would be inconsistent with and violative of the restrictions which the 
Realty Company undertook to impose. The golf course was restricted to 
recreational uses. I t  was not the intention of the Realty Con~pany that 
it should be even a limited thoroughfare for public travel and have a 
roadway or roadn-ays thereon incidental to the development of residen- 
tial subdivisions by independent developers of lands outside the Cleveland 
Springs Estate, and thereby become a consideration and inducement to 
prospective purchasers in independent subdivisions. It was undoubtedly 
contemplated that the golf course would be a relatively private and se- 
cluded area where those entitled thereto, children and adults, might en- 
joy recreational activities without the dangers, interruptions and molesta- 
tion of vehicular traffic. 

The court below concluded "that the Cleveland Realty Company . . . 
did effect a valid dedication of the part of their property being used as a 
nine-hole golf course, to the owners of the lots in the neighborhood. 

The evidence of the dedication is the inscription on the plat of the 
Cleveland Springs Estates, to wit: '(We further dedicate the golf links and 
playgrounds, and the land occupied by same as indicated on the plat, for 
such use and pleasure of the owners of the lots, and the owners of other 
reserves shown on the plat and to the owners of the lots and the reserves 
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and land in any subsequent Cleveland Springs Estates subdivision which 
may consist of lands now owned by Cleveland Springs Company or any 
subsequently acquired lands in Cleveland County, N.  C." The Cleveland 
Realty Company acquired title to the Cleveland Springs Estate and the 
lands of Cleveland Springs Company, and recorded the plat and sold lots 
in the Cleveland Springs Estate Development with reference to the plat. 
The evidence does not support the conclusion that the golf course was 
dedicated "to the owners of the lots in the neighborhood." The purported 
dedication is to the owners of lots and lands of the Cleveland Springs 
Estate development or developments. 

Where lots are sold and conveyed by reference to a map or plat which 
represents a division of a tract of land into streets, lots, parks and play- 
grounds, a purchaser of a lot or lots acquires the right to have the streets, 
parks and playgrounds kept open for his reasonable use, and this right 
is not subject to revocation except by agreement. Steadman v. Pinetops, 
251 N.C. 509, 112 S.E. 2d 102; Conrad v. Land Company, 126 N.C. 776, 
36 S.E. 282. It is said that such streets, parks and playgrounds are dedi- 
cated to the use of lot owners in the development. In  a strict sense it is 
not a dedication, for a dedication must be made to the public and not to a 
part of the public. Jackson v. Gastonia, 246 N.C. 404, 98 S.E. 2d 414. It 
is a right in the nature of an easement appurtenant. Whether it be called 
an  easement or a dedication, the right of the lot omers  to the use of the 
streets, parks and playgrounds may not be extinguished, altered or di- 
minished except by agreement or estoppel. Irwin v. Charlotte, 193 N.C. 
109, 136 S.E. 368; Todd v. White, 246 N.C. 59,97 S.E. 2d 439. This is true 
because the existence of the right Was an inducement to and a part of the 
consideration for the purchase of the lots. Hughes v. Clark, 134 N.C. 437, 
47 S.E. 462; Conrad v. Land Co., supra. Thus, a street, park or play- 
ground may not be reduced in size or put to any use which conflicts with 
the purpose for which it was dedicated. Insurance Co. v. Carolina Beach, 
216 N.C. 778, 7 S.E. 2d 13; Conrad v. Land Co., supra. 

In  the Conrad case defendant owned a tract of land in the suburbs of 
Winston, laid it off into lots, with streets and a public square or court, 
and recorded a map of the layout. Plaintiffs bought lots in the subdi- 
vision by deed referring to the map. Defendant thereafter attempted to 
sell off parts of the square or court and planned to narrow and close a 
part of the streets around the square. Plaintiffs instituted an action for 
a permanent injunction. The trial court decreed that defendant be perm- 
anently enjoined, and this Court affirmed, saying: "We think . . . those 
pieces of land which were marked on such a plat as squares, or courts or 
parks, and the streets and public grounds designated on such a map should 
forever be open to the purchasers . . ." (Citing authorities). Further: 
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"It is immaterial m-hether the public authorities of the city or county had 
formally accepted the dedication of the court. The plaintiffs have been in- 
duced to buy under the map and plat, and the sale was based not merely 
on the, price paid for the lots, but there was the further consideration that 
the streets and public grounds designated on the map should be forever 
open to the purchasers and their assigns." 

If, as the court below declared and appellees contend, the golf course 
was irrevocably dedicated, the principle.; declared in the Conrad case ap- 
ply here. The map of Cleveland Springs Estate shows no roadway be- 
tween the seventh green and the eighth tee, and no roadways extending 
across the golf course to property outside the subdivision. To permit a 
roadway, open to public use, to be constructed, maintained and used over 
and across land dedicated for the purpose of a golf course would amount 
to a dedication of the land to a purpose in conflict with that for which it 
was originally dedicated. If it is permissible in this instance, we see no 
reason why a roadway, open to the public, could not be maintained be- 
tween each green and tee and outside each faimay. What was said above 
with reference to the violation of the restrictions is equally applicable on 
the question of conflict with the purposes of the dedication. 

The court below concluded that Cleveland Realty Company dedicated 
the golf course "and thereby di~-ested itself of any right, title or interest 
as would later permit it to inipose restrictive covenants with respect to 
the golf links, or to support the same in equity; . . . that there was an 
expressed dedication on the plat . . . and such dedication was and is ir- 
revocable, and the said Cleveland Realty Company . . . did not have 
the right to further restrict or in any way alienate the property occupied 
by the golf links subsequent to such dedication in 1926." 

When considered in the light of our holdings above, these conclusions 
are immaterial and do not support the judgment or the contentions of ap- 
pellees. We express no opinion as to whether the conclusions are legally 
correct or erroneous. Conceivably controversies may arise between lot 
owners, the Realty Company and the Country Club which may require a 
determination of some or all of the matters involved in the conclusions 
set out in the preceding paragraph. But no such determination is required 
here. 

It is stipulated that prior to the recordation of the map in 1926 the 
Realty Con~pany owned the Cleveland Springs Estate land, including the 
golf course land, in fee and unrestricted. If there was no valid dedica- 
tion of the golf course, the Realty Company had the right to convey the 
land on which the golf course is located to the Country Club and to place 
the restrictions thereon. As stated above, I-Iobbs' claim of easement for a 
road over and across the golf course is repugnant to and violates the re- 
strictions. 
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If the dedication of the golf course is valid, and if such dedication di- 
vested the Realty Company of the right to "in any way alienate the prop- 
erty occupied by the golf links," defendants Hobbs acquired nothing by 
the purported grant of easement irom the Country Club. Obviously, if the 
Realty Company could not alienate the property, the Country Club ac- 
quired nothing by virtue of its deed from the Realty Company and had 
nothing it could convey to Hobbs. 

The court's conclusions appear to be ambiguous and conflicting. At  
one point they seem to indicate that the Realty Company had the right 
to convey the golf course property to the Country Club, but by reason 
of the valid and irrevocable dedication could not impose further restric- 
tions. If this is true the Hobbs claim of easement is, as we have already 
stated, repugnant to and in violation of the purpose of the dedication, 
and the owners of the lots and lands in the Cleveland Springs Estate De- 
velopment have the right to restrain the construction and maintenance of 
the road over and upon the golf course. 

The judgment below is 
Reversed. 

XANR'IE TV. XcDdSIEL, BETTY W. MOORE, KYLE W. SHIPLEY, RUTH W. 
SHIRLEY, HILDA W. RODER AR'D IXUSB.~ND RAY RODER, BRUCE W. 
MOORE AKD HCSBAKD T. C. MOORE, PEARL W. BREEDLOVE AND HUS- 

n a m  L. L. BREEDLOVE, GRACE W. COX AND HUSBAND ADOLPH COX, 
SYBIL TV. BASKS A s D  HUSBAXD P. N. B,kNI<S v. R. L. FORDHA11 AiYD 

WIFE CLhRIXE TV. FORDHAJI, HELEN W. 3fOORIi: AXD HUSBAND MAT- 
THEW MOORE. 

(Filed 18 March 1964.) 

1. Trusts 8 1 3 -  
A parol trust may be impressed upon the legal title when the grantee takes 

title under an express agreement to hold the property for the benefit of a per- 
son other than the grantor, provided such agreement is made contemporan- 
eously with or prior to the execution of the conveyance. 

2. Same-- 
An express trust cannot be engrafted by parol upon an inheritance. 

3. Same-- 
Where a deed is executed under a contemporaneous parol agreement that 

grantors should remain in possession and that the grantees would pay off the 
existing mortgage indebtedness, and, after the grantors had repaid them, 
would hold the land in trust until the death of the survivors of the grantors 
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and then convey the property to the grantors' children, the parol trust is not 
on tlie prospective inheritance of the grantors' children, since the beneficial 
interest is in the grantors' children a t  all times after the execution of the 
deed. 

4. Same- 
An action to establish a parol trust and to compel an accounting of the 

rents and profits by the alleged trustees is not demurrable for misjoinder of 
parties and causes of action, notwithstanding the asserted trust is in favor 
of the daughters of a decedent ancl is instituted bx some of the daughters, 
with the joinder of their respective husbands, against two other daughters 
ancl their respective liusbands, one of which was the alleged trustee and the 
other the grantee of n portion of the land in satisfaction of her interest in the 
trust estate. 

APPEAL by plaintiffs from Stevens, J., September Session 1963 of JONES. 
This is a civil action institutec! by the plaintiffs against the defendants, 

seeking to establish a parol trust in favor of the feme plaintiffs and the 
feme defendants. 

The feme plaintiffs are nine of the eleven daughters of S. H. Wilcox 
and his wife, Irene TVilcox. The feme defendants are the remaining two 
daughters of the couple. The husbands of those who are married have 
been joined with their wires as plaintiffs or defendants, as the case 
may be. 

The plaintiffs' complaint alleges the following facts: 

In  1940, S. H. Wilcox was the owner of a 194.54 acre tract of land in 
Jones and Lenoir Counties, and a 28.30 acre tract of land in Lenoir Coun- 
ty. Prior to 16 December 1940 the parents agreed to convey the lands to  
their daughter Clarine IV. Fordham and her husband, R. L. Fordham, two 
of the defendants herein, pursuant to an agreement and promise that the 
Fordhams would pay tlie existing indebtedness against the land to the 
Federal Land Bank of Columbia, South Carolina, and allow the grantors 
to remain in possession of the lands conveyed and repay the Fordhams, 
the Fordhams to hold the land in trust until the death of the survivor of 
tlie grantors, and then convey the property to the eleven daughters of 
the grantors. 

Pursuant to this agreement the lands were conveyed to the Fordhams 
by warranty deed on 16 December 1940 and duly recorded. Subsequent 
to this time, S. R. Wilcox fully repaid the Fordhams for their discharge 
of the indebtedness against the lands. On 28 September 1946, the Ford- 
hams conveyed 58 acres of the land to the defendants Matthew Moore 
and wife, Helen TV. hfoore. It is alleged on information and belief that 
S. H. Wilcox received the consideration for this conveyance, a part of 
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said consideration being that Helen W. Moore would relinquish her in- 
terest in the trust estate. Until 1951, S. H .  Wilcox listed the property for 
taxation and obtained from the Jones County X.S.C. Coininittee acreage 
allotments for crops in his own name. 

Irene Wilcox died in 1951. On 25 June 1951, R. L. Fordham filed an 
affidavit in the office of the Clerk of the Superior Court of Jones County, 
stating that S. H.  Wilcox was incompetent to inanage his affairs, and pro- 
cured the appointment as guardian for S. H. Wilcox. Beginning in 1951 
the property was listed for taxation in the name of R. L. Fordhain and 
acreage allotments were transferred to 11im. S. 13. Wilcox died in 1956. 

On information and belief it is alleged that R. L. Fordham never filed 
an account with the Clerk of the Superior Court of Jones County until a 
purported final accounting was filed on 19 February 1963. In  February 
1963 the plaintiffs demanded tliat Fordham convey the property to the 
daughters of S. H. and Irene Wilcox. The Fordhnms refused to convey the 
land but offered the plaintiffs $700.00 each for their interest. 

It is also alleged on information and belief that the Fordhams hold the 
land in trust for all the daughters of S. H. and Irene Wilcox except Helen 
W. Afoore; tliat the Fordhams are in wrongful possession of the land; 
that plaintiffs are entitled to have a receiver appointed pendente lite; 
that the plaintiffs are entitled to the rents and profits for each year sub- 
sequent to 1931; and that the annual rental value of the land is 53,000. 

Plaintiffs seek a declaration that the Fordhan~s hold the remaining 
land in trust for the benefit of all the daughters of S. H. and Irene M'ilcox 
except Helen W. ilIoore, for the appointment of a receiver and an ac- 
counting for the years subsequent to 1951. 

Defendants demurred on the grounds that there was a misjoinder of 
parties and causes and that the complaint fails to state any cause of 
action. 

The trial court sustained the demurrer "for the reasons stated therein, 
and particularly in that it appears to the court and the court finds that 
there is a miqjoinder of both parties and causes, and that the complaint 
attempts to allege and impress a par01 trust on a perspective (sic, pros- 
pective) inheritance." 

The plaintiffs appeal from the judgment dismissicg the action, assign- 
ing error. 

Brock $ Hood, Darris W. Koonce for appellants. 
George R, Hughes, Wallace & Wallace, TT'hitalier & Jeffress for ap- 

pellees. 

DEP;NY, C.J. This appeal presents two questions for consideration 
and determination. (1) Do the plaintiffs in their complaint attempt to en- 
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graft a parol trust on a prospective inheritance? (2) I s  there a misjoinder 
of parties and causes of action? 

In  this jurisdiction an express trust may be impressed on land by a 
parol agreement accompanying the conveyance of the legal title. Taylor 
v. Addington, 222 N.C. 393,23 S.E. 2d 318; PeeZe v. LeRoy, 222 N.C. 123, 
22 S.E. 2d 244; Wilson v. Jones, 176 N.C. 205, 97 S.E. 18; Anderson v. 
Ha~rington, 163 N.C. 140, 79 S.E. 426; Blackburn v. Blackbzirn, 109 N.C. 
488, 13 S.E. 937; Riggs v. Szoann, 59 N.C. 118. 

I t  is equally well settled that an express trust cannot be engrafted by 
parol upon an inheritance which is a gift of the law and not a grant of 
the decedent. 

In Taylor v. Addington, supra, it is said: "The transaction out of 
which an express parol trust of this nature may arise is necessarily one of 
contract. I n  considering the effect of the parol promise or agreement, we 
must not forget that the principal role in the creation of an express trust 
is taken by the owner with that intent; the parol promise is complemen- 
tary and incidental to such action as is taken by the owner and in further- 
ance thereof. It is effectual only when made in connection with the trans- 
fer of title and, by necessary inference, to the party who makes the trans- 
fer. Dover v. Rhea, 108 N.C. 85, 13 S.E. 164. It pre-supposes that such 
party has control of the subject matter of the trust which he desires to 
create, and contributes it by conveyance of the land with that intent 
(Tiffany, Real Property, 1939, section 250), the grantee, a t  the same 
time, accepting the title as affected by his agreement. Peele v. LeRoy, 
supra. Devolution of title in a case of intestacy is no more the voluntary 
act of the decedent owner than is his own dissolution. It is a thing that 
will happen if let alone; the resulting inheritance is a gift of the law and 
not the grant of the decedent. The inheritance law is certainly innocent of 
any purpose to create a trust in determining the succession, and it im- 
poses no condition of acceptance other than inheritability. There is noth- 
ing, in the legal sense, upon which a parol trust may be engrafted." 

The seventh section of the English Statute of Frauds, which forbids 
the creation of a parol trust in land, has never been enacted in this juris- 
diction. Therefore, a parol trust may be enforccd when the grantee takes 
title to property under an express agreement to hold the property for the 
benefit of another, other than the granto~.  Carlisle v. Carlisle, 223 N.C. 
462, 33 S.E. 2d 415, and cited csses. 

The facts in Hughes v. Pritchard, 122 X.C. 59, 29 S.E. 93, are very 
similar to those in the present case. There, the elderly grantor, who mas in 
debt, conveyed by absolute deed to his nt>phew a tract of land, with the 
agreement that his nephew would hold the land in trust; that out of the 
rents and profits of said land the grantee should first pay off and satisfy 
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the grantor's debts, and then convey two-thirds of the property to the 
plaintiffs, the daughter and granddaughter of the grantor, and the remain- 
ing one-third to the children of the grantee as compensation for his serv- 
ices. Although the question of a demurrer was not raised, the following 
statement of this Court is pertinent to the instant case: '(" * * The evi- 
dence (tending to shorn that  there was a parol agreement) was objected 
to by the defendant upon the ground that  it contradicted the deed. The 
objection cannot be sustained. I t  does not contradict the deed in any re- 
spect. The conveyance to the defendant in fee stands. It is necessary that  
he should have this to perform the trust. It is not an instance of declaring 
an absolute deed to be a mortgage, where i t  is necessary to show the ig- 
norance of the draftsman or the mutual mistake of the parties. The title 
passed to the defendant, and, as there n-as a transmission of title, the 
plaintiffs have the right to show by parol evidence that  the defendant took 
the title conveyed to him, subject to the parol trust declared by the 
grantor." 

I n  the instant case, the daughters of the grantors were in no event en- 
titled to a conveyance of the property in question until the deaths of S. 
H. Wilcox and his wife; while in the Hughes case, the plaintiffs mere en- 
titled to a conveyance of the property n-hen the grantor's debts were paid. 
But  the fact that  the plaintiffs here were not entitled to receive the 
legal title to the property until the deaths of the grantors, does not make 
this a parol trust on a prospectiye inheritance. If the allegations of the 
complaint can be supported by competent evidence, the beneficial interest 
was in the plaintiffs a t  all times after the grantors' deed was executed on 
16 December 19-20. I n  the Hughes case. i t  was necessary that the nephew 
have the legal title in order to perform the trust; in the present case, it 
I\-as necessary for the defendants Fordham to retain the legal title until 
the deaths of S. 13. M7ilcox and wife, in order to insure the fulfillment of 
one of the provisions of the alleged trust, to  it, that  S. H. Wilcox and 
wife were to remain in possession of the land so long as they or the sur- 
vivor of them lived. 

On the question of misjoinder of parties and causes, the case of Bell- 
man v. Bissette, 222 S.C. 72, 21 S.E. 2d 896, is very similar. E. W. 
Pridgcn and wife conveyed three tracts of land to defendants Bissette, 
and contemporaneously therewith executed in writing a trust agreement 
whereby defendants Bissette agreed to hold in trust the lands conveyed, 
to cultivate the lands, pay off encumbrances, contribute to the support 
of the grantors during their lives, and upon their deaths to convey the 
property to the children of the grantors, share and share alike. Out of 
the money derived from the use of the lands, defendants Bissette were 
to retain certain compensation, pay funeral expenses of the grantors, 
and to divide the remainder in the manner directed. 
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The complaint alleged that  defendants Bissette failed to comply with 
the ternis of the agreement, coinniitted waste, traded with themselves, 
failed to  account for rents and profits, and, in furtlicr violation of the  
trust, conveyed one tract of the trust estate to the defendants Barbee, 
wl~o,  i t  is alleged, took ~vit l i  notice of the terms of tlie trust and who 
also committed waste, sold timber and failed to  account for rents and 
profits and for money received from a loan on the land extended by de- 
fendant insurance company. 

I t  was further allcged in tlie complaint that  the equitable title to the 
lands was in the children of the grantors. A deniurrer was interposed by  
defendants Barbee on the ground of misjoinder of parties and causes of 
action. The demurrer n-as overruled and defendants Barbee appealed to 
this Court. Devin, J., later C.J., said: "A2anifestly this is an equitable 
proceeding among members of tlie same family to close a trust in which 
both plaintiffs and defendants are intcrcsted, and to require the re- 
conveyance of lands, the legal title t o  n-hich is held by the defendants 
Bissette and Barbee as trustees for the benefit of all the children of E. 
TV. Pridgen and wife, including the defendants Mrs. Minnie Bissette and 
Mrs. Xettie P .  Barbee. The rights of the parties are controlled by the 
trust agreement under wEiic2i the lands were conveyed by E. TV. Pridgen 
and wife, and the transactions set out in the complaint affect all of the 
parties and beneficiaries of that  trust, both plaintiffs and defendants. 
Mrs. Barbee is a beneficiary of the trust and hence interested, as one of 
the children of E. IT. Pridgen and -wife, in having a conveyance of the 
land made to her, as well as to the other children, by defendants Bissette. 
And equally i'Irs. Bissette, as well as all the other children of E. W. 
Pridgen and wife, is interested in securing a conveyance and accounting 
by  defendant Barhee. 

"It woulci seen1 necessary for the proper enforcement of tlie rights of 
the plaintiffs, as well as of the defendants. that  all those who hold the 
lands in trust for tlicm, under the same trust agreement, be joined as 
parties, in order that  the wholc matter may be concluded in one suit. 
The causes of action set out in the coinplaint arise out of the same 
transaction or trnnsflctions connected with the same subject of action, 
and affect all the psrties to the action. C.S. 507. The basis of the plain- 
tiffs' action, as ~ e t  out in the complaint, is the trust  agreement which 
affects the rightq of all, and out of which the rights of all arise. Cole 
v. Shelton, 194 N.C. 741, 140 S.E. 734. 

"The principle is stated in Young v. Young, 81 K.C. 92 (headnote), as 
follows: 'Where a general right is claimed arising out of a series of 
transactions tending to one end, the plaintiff may  join several causes 
of action against defendants who have distinct and separate interests, in 
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order to (have) a conclusion of the whole matter in one suit.' Upon 
similar facts in Leach v. Page, 211 N.C. 622, 191 S.E. 349, it was de- 
cided that a demurrer on the ground of misjoinder of parties and causes 
of action was properly overruled." This Court held that the demurrer 
upon the ground of misjoinder of parties and causes of action was prop- 
erly overruled. 

Likewise, in Bundy v. Marsh, 205 N.C. 768, 172 S.E. 353, the receiver 
of an estate was allowed to sue the executrix (individually and as execu- 
trix), the heir, and the heir's corporation for the wrongful diversion of 
estate funds. In  discussing the demurrer for misjoinder of parties and 
causes, Brogden, J., speaking for the Court, said: "The governing prin- 
ciple is quoted in Chemical Co. v. Floyd, 158 N.C. 455, 74 S.E. 465, as 
follows: 'If the grounds of the bill be not entirely distinct and wholly 
unconnected; if they arise out of one and the same transaction, or 
series of transactions, forming one course of dealing, and all tending to 
one end - if one connected story can be told of the whole, the objection 
cannot apply. And it has been held not to apply, when there has been a 
general right in the plaintiff, covering the whole case, although the 
rights of the defendants may have been distinct. Nor wi1I it apply when 
one general right is claimed by the plaintiff, though the individuals 
made defendants have separate and distinct rights; and in such a case 
they may all be charged in the same bill, and a demurrer for that cause 
will not be sustained'." S. v. McCanless, 193 N.C. 200, 136 S.E. 371. Cf. 
Rzldisill v. HoyLe, 254 N.C. 33, 118 S.E. 2d 143. 

In  McIntosh, North Carolina Practice and Procedure, Second Edition, 
Joinder of Parties - Estate Litigation, Section 650, it is said: "Joinder 
is proper when plaintiffs are heirs or legatees or next of kin, as long as 
all the relief sought is directly connected with obtaining plaintiff's 
shares of the estate assets, and as long as therc is some central, unifying 
thread-such as the provisions of a trust or agreemcnt or will, or a mis- 
application of funds by the principal defendant with which the other de- 
fendants are somehow connected," citing Eazell v. Merritt, 224 N.C. 602, 
31 S.E. 2d 7Z1; Bellman v. Bissette, supra, Leach v. Page, 211 N.C. 622, 
191 S.E. 349, and numerous other decisions of t!iis Court. 

As we construe this complaint, only one caufe of action is stated and 
that is to enforce the par01 trust agreement and to require the defendant 
Fordham to account for the rents and profits that have come into his 
hands constituting trust funds, if any, whether he received them as 
trustee or as guardian of S. H. Wilcox. The plaintiffs might have alleged 
a separate cause of action by demanding the reconveyance of the iand 
conveyed by defendant Bordham to Helen W. Moore and her husband, 
but no such demand has been made. 
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Of course, it will be necessary for the plaintiffs to establish the alleg- 
ed par01 trust, but once that is done i t  is a matter of accounting and a 
determination as to whether one beneficiary had received her share of 
the trust property prior to the accounting. 

We hold that the joint demurrer interposed in the court below by all 
the defendants, should have been overruled. Therefore, the ruling of the 
court below sustaining the demurrer is 

Reversed. 

JAMES 8. JIILLI<R, SR., ADIII;\TISTRATO~< OF TIIIE ESTATE OF JAMES A. MILLER, 
JR., DECEASED V. D. R. COPPAGE AKD WIFE, CASSIE COWELL COPPAGE. 

(Filed 15 March 1!lG4.) 

1. Evidence § 1- 

The courts will take judicial notice that Neuse River in Pamlico County is 
a large, navigable river. 

2. Waters and Water Courses § 6- 

The State owns lands covered by navigable waters within its territorial 
limits, except insofar as private rights have been acquired therein by State 
grant or otherwise, subject to the control of the Federal Government over 
commerce. 

3. Same-- 
The owner of land having a State highway between it and a navigable 

river is not a riparian owner. 

4. Negligence § 7- 
The only negligence of legal import is negligence which proximately causes 

or contributes to the death or injury under judicial inyestigation. 

6. Negligence 9 24a- Evidence held insufficient to show causal relation 
between excavation of sand from river bed and drowning of boy. 

Evidence tending to show that the male defendant dredged sand from the 
bed of a river, resulting in the existence of deep water some 12 feet from 
shore near a place where the public, including children, swam, that he failed 
to erect warning signs, and that plaintiff's intestate, a seven year old boy, 
drowned in the river and his body mas recovered by grappling hoolis, without 
eridence as to the spot where the boy was a t  the time he drowned, held in- 
sufficient to be submitted to the jury on the issue of actionable negligence, 
even if it be conceded that the boy's body was recovered from the hole or ex- 
cawtion created by the male defendant's dredging operations, since the boy's 
body could hare been carried there by the current after he had drowned, and 
therefore there is no evidence that the creation of the excavation or failure to 
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erect warning signs was a proximate cause of the boy's drowning. A fortior 
the feme defendant's motion to nonsuit should have been allowed upon failure 
to prove that she was in any way responsible for the dredging operations. 

6.  Trial 8 22- 
Evidence which leaves the facts in issue in mere conjecture is insufficient to 

be submitted to the jury. 

APPEAL by plaintiff from Bone, E. J. ,  October 1963 Session of PAMLICO. 
Civil action to recover damages for the death of a seven-year-old boy 

caused by drowning in Neuse River. 
From a judgment of compulsory nonsuit entered upon defendants' 

motion a t  the close of plaintiff's case, he appeals. 

John W. Beaman and Robert G. Bowers for plaintiff appellant. 
Henry -4. Grady, Jr.  and Word and Tucker for defendant appellees. 

PARKER, J. Plaintiff's complaint alleges in substance: On 22 June 
1961, and prior thereto, defendants owned certain lands on the north- 
west side of a highway known as Damson's Creek Road in the vicinity 
of the mouth of Dawson's Creek in Parnlico County. For many years the 
general public, including children, have used the Neuse River shore 
beach property on the southeastern side of the Dawson's Creek Road 
for recreational purposes, including swimming, fishing, church picnics, 
and family gatherings, all to the knowledge of defendants. The beach 
and river bottom mere sandy and even and suitable for recreational pur- 
poses, and the river with its sandy bottom was a safe place for people, 
including young children, to swim and play in. Defendants dredged out 
a few feet from the shore line and a f e ~ ~  feet from Dawson's Creek Road 
a large hole many feet in depth and extending over a large area of the 
river bottom customarily used by the general public for recreational 
purposes, thereby creating a hazard and dangerous condition not visible 
to the general public, including children, without posting any signs or 
giving any notice or warning of such hazard and dangerous condition. 
Defendants used the sand ~vliich they dredged from the river bottom to 
fill in lands owned by them on the opposite side of Dawson's Creek 
Road. 
On June 1961 plaintiff's intestate, a seven-year-old boy who 

could not swim, in company with his grandfather and other chiIdren 
went to the beach and shore line of Neuse River, and while playing in 
the shallow water he fell into a hole or excavation and met his death by 
drowning. That his death was proximately caused by defendants' negli- 
gence in dredging the bottom of Neuse River, thereby creating a trap 
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and hazard, and in failing to provide adequate warning of the dangerous 
condition they created. 

Defendants filed separate answers, which are ipsissimis verbis. Each 
defendant in his or her answer denies all the allegations of the com- 
plaint, except as to residence of the parties and that plaintiff's intestate 
was drowned on 22 June 1961, and alleges that each answering defen- 
dant "was the owner of an interest in one lot lying between the State 
Highway and Damon's Creek, in the vicinity of the mouth of Damon's 
Creek in Pamliro County." 

Plaintiff's evidence shows t!iese facts: At  the point in Panllico Coun- 
t y  where Da~vson's Creek runs into Seuse River, Keuse River is about 
five miles wide and is a navigable stream. A State highway 20 feet 
wide with shoulders 13 feet wide runs in a westerly direction, as it ap- 
proaches the bridge oyer Dawson's Creek, parallel with the beach of 
Neuse River. There is a large roclt bulkhead or breakwater bordering 
the highway in the vicinity of Danrson's Creek, which extends east from 
Dawson's Creek probably 150 or 200 feet. The water of Neuse River 
extends to within about eight or ten feet of this roclt bulkhead or break- 
water. 

There is sand all along the Neuse River shore a t  Dawson's Creek. For 
a number of years during the summer nlonths a lot of people, children 
and families, and the public generally have used the beach of h'euse 
River in the vicinity of the mouth of Dawson's Creek for bathing, fish- 
ing, picnics and different recreational purposes. Few people bathed and 
swam a t  the point where there was a lot of rock, because they had to 
climb over the rocks to get to the beach and water. Generally, in the vi- 
cinity of Dawson's Creek the water of Neuse River was about 18 inches 
deep out to a distance of about 100 or 150 yards. 

Prior to June 1961 John M'. Cowell, Sr., father of the f eme defendant 
and father-in-law of the male defendant, owned 1,600 acres of land in 
the area of Damwon's Creek, and the male defendant owned some to the 
east of his property. The male defendant's business is ditching and 
dredg,ing. Mr. Cowell testified: "Almost across the road from where this 
hole was dug in Neuse River there is a summer cottage or rather in that 
neighborhood. I hnve a home there and Mr. Furney Gasltins, the ex- 
Postmaster of Stonewall has one there. I am familiar with a shack 
that mas put over on that side of the road that came from the airport 
that was put there by Dr. Coppage. I knew that dredging was being 
done in the Neuse River when it was being done and that Dr.  Coppage 
mas the man, but I don't recall his name, but it was under Dr. Coppage's 
supervision, I think. The dirt and sand, etc., that came from the dredg- 
ing operation was put across the highway on the marsh, which was own- 
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ed by me a t  that time, upon land where the shack was placed, which is 
now owned by Dr. Coppage and conveyed to him by me." 

On 22 June 1961 plaintiff's intestate James A. Miller, Jr., was seven 
years and four days old and in good physical condition. About 9:15 a.m. 
on this day he left his home in con~pany of his grandfather and another 
boy. He  had his bathing suit vith him. They ITere going to a Mr. Ed- 
wards' to pick up some children, and then to Camp Don Lee for swim- 
ming instructions. Plaintiff testified: "I don't personally know whether 
he could swim, but he was taking snirnming lessons a t  that time a t  
Camp Don Lee." Plaintiff alleges in his complaint tliat his son James A. 
Rliller, Jr., was "unable to s ~ ~ i n i . "  

On the afternoon of 22 June 1961 -4lton Lee, a witness for plaintiff, 
went to Dnwson's Creeli Road in the vicinity of where it crosses the 
bridge over Dawson's Creek. When he arrived about 50 or 75 people 
were there. He first saTv the dead body of plaintiff's intestate in Neuse 
River about 200 or 250 feet from the State highway and between 100 
and 150 yards east of Dawson's Creek bridge. His recollection is that 
the boy's body was pulled out of the water by JIesss.  Barliley and 
Hudson, game protectors. Hudson is now dead. He is farniliar with 
where the deep water is in Neuse River, and it gets deep because the 
sand was dredged out. He does not know ~ 2 1 0  did the dredging. On tliat 
day the water was muddy, and he couid not see the bottom anywhere 
in the river, even up  near the shore, over three or four inches deep or a 
foot anyway. He did not see plaintiff's intestate drown and does not 
know the poiiit in the river where he dron-ncd. Alton Lee, recalled for 
further cross-examination, testified: "I arrived there between two and 
three o'clock as a rough guess, and had been there probably an hour 
when RSr. Edwards arrived and I s a r  the sign that said 'Danger, Deep 
Water.' AIy best opinion is that the sign was 90 feet from the high- 
water mark of the Neuse River." 

L. L. Wise, a r~itness for plaintiff and a deputy sheriff of Pamlico 
County, on the afternoon of 22 June 1961 \vent to the scene. He testified 
in substance: He was not there when the dead body of Luther Miller, 
the grandfather of plaintiff's intestate, was pulled out of the river. He  
was there a good while before they found the body of plaintiff's intes- 
tate. Some people tried to find it by diving, but did not. They sent for 
hooks. When the hooks arrived, IUessrs. Barkley and Hudson went out 
on the river in a boat r ~ i t h  the hooks, and dragging with thetn they 
hooked the boy's dead body and brought it in to the wharf. The hole 
was dug about 200 or 250 feet from the highway. The water in the hole 
was over people's heads. That is where people were diving trying to 
find the boy's body. He testified: "The only way I can describe the 
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hole as far as width and length is concerned is by seeing people walking 
around in the water with nets. Like I said, they took a net, got a net 
up there to draw across there to try to find the boy. A group of people 
took ahold of the net and walked around the hole and they pulled i t  
across and didn't find the boy - the child - that way, and then they 
got some hooks." He also testified: "* * * I 'm familiar with the area 
where young James A. Miller, Jr., was drowned. I am familiar with the 
hole or excavation in tlie Neuse River in that area. I saw a dredge out 
there dredging sand out of it. I don't remember tlie date-it was, I 
would say, somewhere in tlie neighborhood of a couple of months or 
three lnonths before this drowning happmed. I don't remember the time 
of the year. I t  was not in the wintertime, but in relationship to June 
22, 1961, it was about two or three months before - probably in March 
or April. I saw a dredge there and I stopped there a time or two when 
they were dredging sand across there and talked to some of the men. 
They were putting dirt across the highway in front of where the hole 
was dug a little bit east into a marsh out there where it was kind of low. 
They were building it up." 

E. R. Edwards, Jr., a brother-in-law of plaintiff and a witness for 
him, testified in substance, except when quoted: He heard of the drown- 
ing and arrived on the scene about 3:30 p.m. Upon arrival he learned 
his daughter was with the s~~imni ing  party, had been found hysterical 
on tlie beach, and was O.K., and saw the dead body of Luther Miller 
lying behind an ambulance. He  immediately entered the water of hTeuse 
River to search for the body of plaintiff's intestate. He testified: "Well, 
from my first observation, when I walked out to the end of the water to 
look for Al's body [he had formerly testified plaintiff's intestate was 
called A1 by his family and friends], I immediately went over my head 
and searched this hole out, which was near the shore, and I would say 
the hole was approximately 15 feet from, in fact, it was 12 feet from the 
shore. To begin with, I skirted the hole because there mas a little jetty 
formed by the sand approximately 4 or 3 feet a t  the time. And this was 
after a mean, low tide of approximately 11 o'clock that day. So there 
wasn't too much tide and it wasn't too rough and I could see the bot- 
tom and I ~ ~ a l l c c d  out to this little jetty to a point approximately 25 
feet, and since I could see the bottom in that area, I turned to the left 
where the deeper water was. I had to assume i t  was dark and I entered 
the hole a t  that point and searched for thc body." He later drew a dia- 
gram on a blackboard and testified: "I parked immediately behind the 
ambulance, walked down on thc beach in this direction, over the rock 
and entered the water a t  this point, which would be the west end. Now, 
the sand bar runs parallel with the beach a t  approximately 125 yards 
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out and the wave action had formed a little jetty which was visible a t  
mean low tide which is an average tide with good weather conditions 
making a projection out from the shore about 50 yards. I t  was real 
shallow and I walked out on this and turned to the left and entered this 
hole a t  this point and, let's see, later we finally found James AIiller's 
body, James Miller, Jr.'s body, a t  this point, which was within 25 feet 
of the beach and this is the shore-line here." When Al's body mas found, 
he disconnected the hooks. TTTe do not have a picture of this diagram 
drawn on the blackboard. There were no markings to keep children from 
getting into the hole, so far as he saw. The next day he went back and 
measured the hole. I ts length parallel with the beach was 154 feet, its 
width 92 feet, and its depth 16 feet. There were rocks in the area where 
the hole was dredged. When children stopped by, they walked down the 
rocks and out on the jetty to the sand bar to play. Since the State high- 
way was placed there, the area adjacent to the river betreen the high- 
way and the river has been used by the public for about 15 years. 

Plaintiff's evidence shows that where his intestate was dronmed, 
Keuse River is about five miles wide, is a navigable stream, and has 
an ebb and flow of the tide. In  addition, we takc judicial notice of the 
fact that Neuse River in Parnlico County is a large, navigable river. 
Hampton v. Pulp Co., 223 N.C. 535, 27 S.E. 2d 538; Stansbury, Korth 
Carolina Evidence, 2d Ed., Judicial Notice, sec. 14, note 65. 

It is settled law in this State that the State of Sorth  Carolina owns 
the land ~ i t h i n  its territorial limits covered by navigable waters, except 
as far as private rights in i t  have been acquired by express grant by the 
State, and subject to the rights of control of the Federal Government 
over commerce with foreign nations and among the several states, in- 
cluding its polyer over navigation. Land Co. v. Hotel, 132 N.C. 517, 44 
S.E. 39; R. R. v. Way, 172 N.C. 774, 90 S.E. 937; Insurance Co. v. 
Parmele, 214 N.C. 63, 197 S.E. 714; 65 C.J.S., Navigable Waters, secs. 
89-92 both inclusive. As to whether private rights can be acquired in 
such lands in this State by prescription or usage is not a question pre- 
sented here. 

According to all the evidence, neither of the defendants are riparian 
owners, because any lot or land owned by them jointly or separately has 
a State highway between it and the waters of Neuse River. Young v. 
City of Asheville, 241 N.C. 618, 86 S.E. 2d 408. There is nothing in the 
record to show that the male defendant had any right to dredge sand 
from a place covered by the waters of Neuse River. 

Plaintiff's complaint alleges that the defendants dredged sand from 
the botton~ of Neuse River, thereby creating near the shore a large hole 
or excavation; that they negligently failed to place any warning signs 
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there of such a hazardous condition created by them; that the public 
generally, including children, had used the sandy beach of Neuse River 
adjacent to such hole or excavation for many years for bathing, swim- 
ming and recreational purposes to the knowledge of defendants; and 
that his intestate while playing in the shnllow water fell into this hole 
or excavation and was drowned. There is no evidence that the feme de- 
fendant participated in any w y  in the dredging of Neuse River or in 
the creation of a hole or excavation therein. As to her, plaintiff has 
allegata, but no probata. The trial court properly nonsuited the case as 
to her. 

It is a fundamental principle that the only negligence of legal im- 
portance is negligence which proximately causes or contributes to the 
death or injury under judicial investigation. AlcSair v. Richardson, 244 
N.C. 65, 92 S.E. 2d 459; Cox v. Freight Lines and Matthews v. Freight 
Lines, 236 N.C. 72, 72 S.E. 2cl 25; Smith v. Whitley, 223 N.C. 534, 27 
S.E. 2d 442; Byrd v. Express Co., 139 K.C. 273, 51 S.E. 851. 

There is no evidence as to when during the day or a t  what place plain- 
tiff's intestate, a boy seven years and four days old, entered the waters 
of Neuse River or what he did when he entered the water. There is no 
evidence as to where he was in the river when he drowned or a t  what 
time he drowned. His father testified: "1 don't personally know whether 
he could swim, but he was taking swimn~ing lessons a t  that time a t  
Camp Don Lee." The complaint alleges he was "unable to swim." 

Alton Lee testified to the effect that when he first saw the boy's dead 
body it was in the river about 200 or 250 feet from the State highway 
and between 100 and 150 yards east of Dawson's Creek bridge. L. L. 
Wise testified: "A group of people took ahold of the net and walked 
around tlie hole and they pulled i t  across and didn't find the boy - the 
child- that way, and then they got some hooks." E. R .  Edwards, Jr., 
testified: "I entered the hole a t  that point and searched for the body." 
The boy's body was taken out of the river by hooks operated by Nessrs. 
Barkley and Hudson. Hudson is now dead. Barkley did not testify. It is 
not clear from the evidence where the boy's body w s  in tlie river when 
it mas seized by the hooks. Even if the boy's body was seized by the 
hooks in a hole or excavation created by tlie male defendant's dredging 
operations, it is conjecture to assert that the place where the boy's body 
was hooked and brought to the surface of the water was where he 
drowned, for his body may have been carried there from the place of 
his drowning by the current of Neuse River or by the ebb and flow of 
the tide. 

Plaintiff has evidence to show that the male defendant a few months 
before 22 June 1961 was dredging sand from the bed of Neuse River, 
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creating a hole or excavation, but there is no evidence in the record be- 
fore us to warrant a reasonable inference that  plaintiff's intestate got 
into this hole or excavation and was dronxed, or that  this hole or exca- 
vation had anything to do with his untinxly death. I n  brief, plaintiff 
has no evidence to shov a causal connection between the hole or excava- 
tion created in the bcd of Neuse River by the male defendant and his 
failure to post any warning sign in the vicinity, and the drowning of his 
intestate. 

"This Court said in Brown v. Kinsey, 81 N.C. 245: (The rule is well 
settled that  if there be no evidence, or if the evidence be so slight as not 
reasonably to warrant the inference of the fact in issue or furnish more 
than materials for a mere conjecture, the Court \Till not leave the issue 
to be passed on by the jury.' This has been quoted with approval in 
Byrd v. Express Co., supra [I39 N.C. 273, 51 S.E. 8511, and in Poovey 
v. Sugar Co., 191 N.C. 722, 133 S.E. 22, where Brogden, J., the writer 
of the opinion, adds in apt  and accurate words: 'This rule is both just 
and sound. Any other interpretation of the law would unloose a jury to 
wander aimlessly in the fields of speculation'." Lane v. Bryan, 246 N.C. 
108, 97 S.E. 2d 411. "A resort to a choice of possibilities is guesswork, 
not decision." Parker v. Wilson, 247 N.C. 47, 100 S.E. 2d 268. 

The trial court correctly entered a judgment of compulsory nonsuit of 
plaintiff's action against both defendants. 

Affirmed. 

PIXK 1,. HUNT AND HOWARD J. HUNT v. ALBERT A. HUNT. 
A X D  

PHILIP E. LUCdS, PCBLIC ~DMISISTRATOR O F  T H E  EST.~TE O F  CURTIS T. HUST, 
DECEASLD v. ALBERT A. HUNT. 

(Filed 1s Xarch 1964.) 

1. Compromise a n d  Settlement- 
In  an action by cotenants to recorer their proportionate part of the funds 

received from the sale of the lands and deposited by one tenant to his sole 
account, eridence that there was a dispute as to the interests of plaintiffs in 
the fund and that this dispute was settled by the payment of a specified sum, 
tends to establish an affirmatire defense, and the burden of establishing the 
defense of settlement is on defendant. 

2. S a m e  
Where heirs a t  l a v  sell in separate transactions different tracts of land 

inherited by them, a check by one tenant to another in full settlement of his 
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HUNT V. HUNT AND LUCAS V. HUNT. 

part of the "estate" will not be held, as  a matter of law, a full settlement of . was all the transactions when there is evidence that the amount of the checl- 
the sum justly due from only one transaction, and the question of settlement 
is properly submitted to the jury and motion to nonsuit correctly denied. 

3. Tenants i n  Common 9 3- 
Evidence that one tenant in common collected the rents from the property 

is sufficient to support a cause of action in favor of the other tenants for an 
accounting of the rents. 

4. &'rands, Statute  of 9 G b -  
Plaintiff's evidence to tlie effect that the holder of the legal title orally 

promised to convey the property to his intestate in extinguishment of a debt 
o~ved the intestate is insuflicient to establish an enforceable contract when the 
owner denies the alleged contract to conv~?y, since the denial of the contract is 
a suficient gleading of the statute of frauds and under the statute such con- 
tract is void notwithstanding tlie introduction of evidence tending to establish 
the parol agreenlent. 

5. Betterments 9 1- 
Where the evidence tends to show a lm-ol agreement by the owner of realty 

to convey to plaintiff's intestate to estingi~ish n debt and that intestate, in re- 
liance upon the agreement, made improrements on the land, plaintiff adminis- 
trator is entitled to recover for the estate the amount his intestate paid on 
tlie 1)urchase money and the amount by which the impro~ements made on the 
land by his intestate enhanced its value, not~vithstanding no recovery niay be 
had on the parol agreement to convey in the face of defendant's denial 
thereof. 

6. Interest 5 2- 

Where one tenant in common receives the total purchase price for the 
property and deposits same to his account under an agreement that the income 
from the fund should be paid to another tenant for life and a t  the death of 
such other tenant the principal should be paid to the surviving tenants, such 
agreement fises the date from which interest on this sum accrues. 

Interest does not begin to run on an account until there is a demand and 
refusal to pax, and therefore where an agent collects rentals from houses, 
interest on the amounts so collected does not begin to run until demand and 
refusal, nnd in the absence of evidence 01' any demand, interest begins to run 
01117 from the date of the institution of the action for the recovers of the 
funds. 

APPEALS by defendant from McLnughlin, J., March 16, 1963 Session 
of FORS~TH. These appeals mere docketed and argued as Case No. 395 
a t  the Fall Term 1963. 

Because of their factual background these cases were consolidated for 
trial. Individual plaintiffs state two causes of action. The administrator 
states three. Separate judgments were rendered but one record was 
sufficient to present the questions this Court is called upon to answer. 
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I n  1958 Pink L. Hunt, Hon-ard J. Hunt, Albert A. H u n t  and Curtis 
T. Hunt  conveyed two lots in Winston-Salem to the Highway Commis- 
sion. These propert~es were known as the Homeplace and the Miller 
property. The purcllase price was $37,400, paid by the Commission's 
check to the joiilt order of the grantors. - Y t  the same tirne, Alhert Hunt  
conveyed another tr;lct (hereafter Belews Street) to tlie High~~r-ay Com- 
mission. The purci1a.e price for this tract was $26,100. 

Grantors, liereafter referred to by their given names, are the children 
of Theopllilus Hunt  and wifc, Adcline Hunt.  Theopl~ilus died in 1923. 
He owned a t  his death a farm in Davidson County containing 120 acres, 
a tract in Forsyth County containing 10% acres, tlle liomeplace, and the 
AIiller property. H e  dev~sed his properties to his nife for life and, upon 
her death, to his four sons. Tlie widow died in 1933. Curtis never mar- 
ried. After the death of his parents, he erected rental houses on the 
Homeplare and the hliller property. He  died 23 December 1958. 

The first cause of action in each suit alleged: Each plaintiff is entitled 
to one-fourth of the moneys derived from the sale of the Homeplace and 
Miller property. Pink, Howard and Curtis endorsed the Highway Coin- 
mission's check for the purchase money and deln-wed i t  to -4lbert for 
deposit with the Savings Rr. Loan hssociatlon. The parties agreed Curtis 
would have the income thereon for his life. At his death, the fund would 
be divided into four parts, one for each of the four brothers. 

Defendant denied the alleged agreement. He  admitted he deposited 
the check in his personal account in the Wachoria. H e  alleged: A con- 
troversy arose about h o v  the money should be divided. This mas settled 
when the four brothers met on 23 September 1933. - I t  that  time, Pink 
and I-Ion-ard sold their interest in the farm in Davidson County, the 
10% acres in Forsyth County, and relinquished any claim they might 
hare  to the proceeds of the sale of thc Hoineplace and ?\Idler property 
to defendant and Curti<. *Ilbert drew checlis on a special account in the 
Wachovia, ~vhere lie had deposited tlie moneys recewed from the High- 
way Coinmiscion. The check payable to Pink had written on its face, 
"Full settlement with P .  L. Hunt for his part  of the T. Hunt  Estate in 
Forsytli and Davidson Counties " H o ~ ~ a r d  was a t  thnt tirne indebted 
to Curtis in the sun1 of $1.800. Pettlcment was made ~ i t h  Ho~vard by 
cliecli drawn by Albert on hi.. spcc~al nc7count v i th  Wachovia for $3,500. 
Tllat check. lilie~vise, had a qtatement >liomng that  it was in full settle- 
ment of Howard's part "in the T. Hunt  Estate in Forsytll and Davidson 
Counties." Curti., thereafter, gave Albert all of Curtis' sllare in the pro- 
ceeds derived from the saIe of the properties to the Highway Commis- 
sion. 

The second cause of action, alleged by Pink and Howard, relates 
to rents collected from tenants occupying two houses on CleveIand Ave- 
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nue alleged by plaintiffs to have passed to  them, Curtis and Albert, by 
inheritance from their mother. They make no claim for rents for houses 
erected on the property by Curtis. 

Defendant, to defeat this claim, alleged: While his mother had legal 
title to tliis property, she held as a mere trustee for Curtis, who had furn- 
ished the purchase money. 

Administrator's second cause of action is a claim for the $26,100 
paid by the Highway Commission for property on Belews Street. H e  
alleged: This property was prior to 1913 owned by Albert. H e  was a t  
tha t  time indebted to Curtis in a substantial sum. T o  extinguish this 
debt, Albert agreed to convey the Belews Street property to Curtis. No  
deed was made. Curtis took possession of the property. H e  erected 
several tenant houses thereon. Albert ~vired these houses for Curtis. 
Curtis paid him for tliis work. Curtis collected the rents on these prop- 
erties until 1948 or therenbouts. From 1948 until Curtis' death, Albert 
collected the rents as agent for Curtis. Albert, a t  the request of Curtis, 
conveged the property to the Highway Commission. Albert held the 
proceeds derived from the sale as a mere trustee for Curtis. 

Albert admitted lie held title to the Belews Street property. H e  denied 
the alleged par01 contract to convey. H e  admitted that  Curtis had erect- 
ed tenant houses on the property and that he (Albert) had collected the 
rents. H e  alleged Curtis had released him from any obligation that  
might have existed with respect to the Relews Street property. 

The administrator's third cause of action relates to rents collected by 
Albert from the tenants of the 12 houses constructed by Curtis on the 
four lots in Winston. Albert, the administrator alleged, collected these 
rents a s  agent for Curtis. Defendant denied the collection of rents for 
Curtis. H e  alleged a cross-action against the administrator for the sum 
of $3,793.06 for moneys paid for the benefit of Curtis' estate. 

The jury found Pink and Howard were jointly entitlcd to recover 
$18,700 on their first cause of action, and $1,820 on their second cause of 
action. It found plaintiff administrator was entitled to recover $9,350 on 
his first cause of action, 526,100 on his second causc of action, and $13,- 
450 for rents. I t  found plaintiff administrator was not indebted on the 
counterclaim alleged by defendant. Judgments were entered on the 
verdicts. Defendant appealed. 

TVhite and Crumpler  and Hudson ,  Ferrell, Petree, S tockton,  S t o c k t o n  
and Robinson for plaintiff appellees. 

Deal ,  Hutch ins  and M i n o r  for defendant  appellant.  

RODA~AN,  J. Defendant assigns as error the Court's refusal to allow 
his motions for nonsuit and directed verdicts. Because these assign- 
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ments are fundamental and are the errors principally relied on by de- 
fendant, they must be examined and their merit evaluated before con- 
sidering other asserted errors. Since tlie motions are directed to all five 
causes of action alleged by plaintiffs, each having a foundation distinct 
from the others, we deal with the motions as they relate to each cause of 
action. 

(1) Proceeds of sale of the Homeplace and AIillcr property. The 
following facts are admitted jn the pleadings or established by the evi- 
dence: These properties were devised to defendant and his brothers by 
their father. The four sold to the Highway Conmission. The check for 
the purchase price payable to all four grantors was endorsed by three 
and delivered to defendant. He endorsed and deposited the funds in a 
special account in his individual name. If nothing else appeared, the 
Court would have been warranted in directing tlic jury to find that each 
of tlie plaintiffs was entitled to one-fourth of the amount paid by the 
Highway Commission. To prevent that result, dcfendant alleged, and 
offered eridence froin which the jury could have found, a dispute exist- 
ed with respect to Pink's and Howard's interest in the fund (why and 
how controversy with respect to the division of the fund arose is not 
made clear by the evidence.) This dispute, according to defendant's alle- 
gations and evidence, was settled by tlie payment of $5,000 to Pink and 
$3,500 to  Howard for their interest in the moneys received from the 
Highway Commission, as well as the 120 acre farm and the 10% acre 
tract in Forsyth. This was an affirmative defense. The burden of proof 
was on defendant. Paving Company v. Speedways, Inc., 250 N.C. 358, 
108 S.E. 2d 641; Winkler v. Amusement Conzpany, 238 N.C. 589, 79 S.E. 
2d 185. 

Defendant's contention that the language, "Full settlement with P. 
L. Hunt for his part of the T .  Hunt Estate in Forsyth and Davidson 
Counties," appearing on his check given when P .  L. Hunt conveyed his 
interest in the 10% acre tract and the 120 acre farm in Davidson Coun- 
ty  is, as a matter of law, sufficient to defeat plaintiff's cIainls to the 
moneys paid by the Highway Conmission cannot be sustained. The 
word "estate" as commonly used has many meanings. Trust Company 
v. TVolfe, 243 N.C. 469,91 S.E. 2d 246; I n  Re Estate of Wright, 204 N.C. 
465, 168 S.E. 664; Powell v. Woodcock, 149 X.C. 235, 62 S.E. 1071. 

Whether the word "estate" mitten on check was understood by the 
parties to include the moneys paid by the Highway Con~mission was a 
question for the jury. Lumber Company v. Construction Company, 249 
N.C. 680, 107 S.E. 2d 538; TVilliams v. Insurance Company, 209 X.C. 
765, 185 S.E. 21; Wallace v. Bellamy, 199 N.C. 759, 155 S.E. 856; Hite 
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v. Aydle t t ,  192 N.C. 166, 134 S.E. 419. Plaintiffs testified that the checks 
were given and received in payment for their share of the 10% acres 
Forsyth County tract and the Davidson County land. To support their 
contention as to the meaning of the word "estate," they point to the 
fact that the revenue stamps on their deeds mere exactly the amount 
they would have affixed for a sale for $8,500. They testified that the 
value of these two pieces was $20,000. They call attention to the fact 
that tlie moneys which the Highway Con~mission paid was not paid to 
the personal representative of the T. Hunt Estate but to them as in- 
dividuals. They properly say that where an heir sells land which he in- 
herits from his parent, the proceeds derived from that sale cannot be 
held as a matter of law to be a part of a parent's estate. Defendant is 
in no position to complain that the Court called on the jury to ascertain 
the meaning of the language defendant put on the check. I t  follows from 
what has been said that the Court properly refused to allow the mo- 
tions to nonsuit or to direct verdicts on the first causes of action. 

(2) Pink's and Hozcard's claims for rent. The pleadings and evidence 
establish the fact that the legal title to this property was in Mrs. Hunt, 
mother of the four children. She died intestate. There is evidence for 
plaintiffs showing that Albert collected rents from this property from 
1948 until Curtis' death in December 1938. Pink, Howard and Albert 
executed a deed to Curtis for this property in September 1958. Co-ten- 
ancy having been established, plaintiffs were entitled to an accounting 
for the rents collected. L o v e t t  v. Stone, 239 N.C. 206, 79 S.E. 2d 479; 
Whitehurst  v. Nznton,  209 N.C. 392, 184 S.E. 66; McPherson v. Mc- 
Pherson, 33 N.C. 391; 14 A m  Jur. pp. 99-100. Defendant was not en- 
titled to nonsuits or directed verdicts on this cause of action for rents. 

(3) Belews Street property. The pleadings and the evidence show 
that this property was conveyed to Albert prior to 1943. It was his 
home. Plaintiff administrator, as a basis for his claim for the moneys 
paid by tlie Highway Commission for this property, alleges a parol con- 
tract by Albert in 1943 to convey to Curtis. He  alleges he took posses- 
sion, and erected tenant houses thereon. Albert, as his agent, collected 
the rents from these properties for Curtis. Albert, in recognition of Cur- 
tis' ownership of this property, and a t  Curtis' direction, conveyed it to 
the Highway Comn~ission. He  agreed to hold the proceeds for Curtis' 
benefit. Albert denied the alleged contract. He  admitted Curtis had 
taken possession and erected houses thereon-Plaintiff offered evidence 
to establish the parol contract to convey, his payment in 1943 of the 
purchase price, and the erection of improvements. This evidence was 
not sufficient to establish an enforceable contract. Defendant's denial of 
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the alleged contract to convey, "invoked the statute of frauds as effec- 
tively as if it had been expressly pleaded. Furthermore, a denial of the 
agreement is equivalent to a plea of the statute of frauds." Humphrey v. 
Faison, 247 N.C. 127, 100 S.E. 2d 524; McCraw v. Llewellyn, 256 N.C. 
213, 123 S.E. 2d 575. The fact that witnesses were permitted to testify 
without objection to the parol contract did not make it enforceable. 
Jamerson v. Logan, 228 X.C. 540, 46 S.E. 2d 561; Grantham v. Grant- 
ham, 205 K.C. 363, 171 S.E. 331. We fail to discover in the record any 
evidence to the effect that illbert conveyed this property to the High- 
way Commission a t  the direction of Curtis or that he declared Curtis 
was entitled to the proceeds. 

The Court was in error in submitting to the jury an issue relating to 
the administrator's right to recover the amount paid by the Highway 
Commission. The fact that plaintiff administrator is not entitled to re- 
cover from Albert the amount paid by the Highway Cotn~nission does 
not relieve Albert from the duty to account for the amount which Curtis 
contributed to the enhancement of the value of the property. The evi- 
dence offered with respect to the parol contract, the erection of improve- 
ments, and the sums paid by Curtis to Albert were competent for the 
purpose of showing that Albert had benefited by these expenditures. If 
he was unwilling to convey, equity required him to refund the amount 
paid by Curtis on the purchase money and to reimburse Curtis, or his 
estate, to the extent the property sold was enhanced by Curtis' work and 
expenditures. Rochlin v. Construction Company, 234 N.C. 443, 67 S.E. 
2d 464; Jamerson v. Logan, supra; Rlzyne v. Sheppard, 224 S.C.  734, 32 
S.E. 2d 316; Carter v. Carter, 182 N.C. 186, 108 S.E. 763. The theory of 
the trial with respect to these properties was erroneous. 

(4) Administrator's claim for rents. The jury found defendant was 
indebted to the estate of his brother Curtis in the sum of $13,450 for 
rents. This sum includes rents, not only from the Homeplace and Miller 
properties and the Cleveland Avenue property, but rents collected for 
use of the Belews Street property. I t  is impossible to determine what 
portion of this amount the jury attributed to rents for the Belews Street 
property. Defendant would not be responsible to Curtis' estate for all 
the rents collected for use of that property. In  addition to the improve- 
ments erected thereon by Curtis, there were buildings erected by Albert. 
The rents from this property should be apportioned between Curtis' 
estate and Albert in accordance with their relative rights in the property. 

The judgments charge defendant n-ith interest on the sums found to 
be owing from 25 Decembcr 1958, the day of Curtis Hunt's death. De- 
fendant has excepted and assigned this allowance of interest as error. 

The verdicts on the first issues, finding defendants indebted, as plain- 
tiffs alleged, for their portions of the moneys received for the Miller- 
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Homeplace properties is equivalent to a finding that Albert had agreed 
to deposit the funds so that the income would be paid to Curtis for life 
with the principal then payable to the brothers or their estates. This fixed 
the date and the amount to be paid to each of the brothers. Interest ac- 
crued from that date on these sums. 

Albert acted as agent in collecting rentals from the houses on Cleve- 
land Avenue. Interest does not run on an account until there is a de- 
mand and refusal to pay. construction Company v. Crain & Denbo, 
Inc., 256 N.C. 110, 123 S.E. 2d 590; Bond v. Cotton Mills, 166 N.C. 20, 
81 S.E. 936; Jolly v. Bryan, 86 N.C. 458; Xeal v. Freeman, 85 N.C. 441; 
Hyman v. Gray, 49 N.C. 155. 

Plaintiffs plead a demand and refusal to account, but there is neither 
in the pleadings nor in the evidence anything to establish the date of the 
alleged demand, other than the institution of this action on 19 May 1960. 
The Court should have fixed that date as the time on which interest 
began to accrue on the rents collected. The judgment rendered in favor 
of plaintiffs Hunt will be reformed so that interest mill run on the $1,- 
820 from 19 May 1960, and not from 25 December 1958. 

V e  have examined each of the other assignments of error in the ac- 
tion brought by the plaintiffs Hunt. We find neither prejudicial error 
nor any assignment requiring further cliscussion in that action. That 
judgment, modified as here directed, is free from prejudicial error. 

The action brought by the administrator and the defendant's counter- 
claim present four separate and distinct controversies. We find no error 
in that portion of the judgment that plaintiff recover of the defendant 
$9,350 with interest from 25 December 1958, on plaintiff's first cause 
of action relating to the sale of the Homeplace and Miller property; nor 
has defendant, appellant, shown error with respect to that portion of the 
judgment adjudging that he is not entitled to recover anything on his 
counterclaim. 

There was error in the trial as it relates to plaintiff's second and third 
causes of action. This entitles defendant to a new trial on appropriate 
issues relating to those causes of action. 

Hunt v. Hunt. hlodified and affirmed. 
Lzicas, administrator v. Hunt. Partial new trial. 
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MATT T. EDWARDS, JR. v. LOUISE EDWARDS. 

(Filed 18 JIarch 1961.) 

1. Pleadings § 30- 
A motion for judgment on the pleadings is to be determined from an esam- 

ination of the pleadings alone. 

2. Appeal a n d  E r r o r  § 28- 

S o  case on appeal is required upon an appeal from a judgment on the 
pleadings since the record proper constitutes the case to be filed in the Su- 
preme Court. 

3. Appeal a n d  E r r o r  § 1% 

G.S. 1-287.1 does not apply when no case on appeal is required, and in such 
instance the judge of the Superior Court has no authority to dismiss the ap- 
peal for failure to file case on appeal. 

4. Pleadings § 30- 
A motion for judgment on the pleadings admits the truth of the facts well 

pleaded. 

6. Trusts  § 14- 
Where a party furnishes the consideration for the purchase of land and 

title is taken in the name of another in violation of the agreement between 
them a resulting trust arises by operation of law. 

6. Pleadings § 30- 
Judgment on the pleadings is not favored by the law, and on motion for 

judgment on the pleadings the pleadings will be liberally construed with a 
view to substantial justice between the parties. G.S. 1-131. 

7. Ejectment § G- 
Where, in an action in ejectment, the defendant alleges facts constituting a 

sufficient predicate for the declaration of a resulting trust in her favor, 
the pleadings raise material issues of fact and plaintiff is not entitled to 
judgment on the pleadings, and further, the fact that defendant's further an- 
sver  alleges that she had suffered a loss in a specific sum "in her sale of said 
premises prior to the filing of this action" will not be construed as an admis- 
sion defeating defendant's defense, it not appearing that she had parted with 
all of her interest in the premises prior to the action. 

APPEAL by defendant from a judgment on the pleadings entered by 
Joseph W .  Parker, J., a t  the August Session 1963 of NORTHAMPTON. 

James R. Walker,  Jr., Samuel S. Mitchell, and Robert L. Harrell, 
Sr., for defendant appellant. 

E. B. Grant for plaintiff appellee. 

PARKER, J. This action mas instituted in superior court on 25 Feb- 
ruary 1963. The complaint alleges in substance: Both parties are citi- 
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zens and residents of Korthampton County, North Carolina. Plaintiff 
is the owner of a certain tract or lot of land situate in Jackson Town- 
ship, Korthanipton County, on which there is a dwelling house now oc- 
cupied by defcndant, which tract or lot of land is described with par- 
ticularity. Defendant is a tenant a t  will on this property, and refuses 
his demand to surrender possession of it to him. He is entitled to im- 
mediate possession of this property and prays that a writ of ejectment 
issue removing defendant from the property and putting him in posses- 
sion thereof. 

Defendant filed an answer and a further answer and counterclaim. In  
her answer slie denies the allegations of the complaint, except as ad- 
mitted in her further answer and counterclaim, and except that she ad- 
mits slie is a citizen and resident of Northampton County. In  her fur- 
ther answer and counterclaini she alleges in substance, except when 
quoted: Plaintiff obtained a verdict and judgment in an ejectment ac- 
tion against defendant in a justice of the peace's court. She made a mo- 
tion a t  the special January Session 1963 of the superior court of North- 
ainpton County to vacate the judgmcrit rendered in the justice of the 
peace's court on 27 October 1962, but the presiding judge "did not rule 
on said nlotiori of the defendant but allowed plaintiff a judgment of 
nonsuit which judgment is dated January 16th, 1963, and is here pleaded 
as a bar to plaintiff's present action, for the reason that said action in 
Superior Court was derivative and only in the Superior Court for review 
of l a v  errors and the judgnient and the nonsuit ended plaintiff's right of 
action." When plaintiff and defendant were husband and wife, they en- 
tered into an agreement by which plaintiff was to use her money to pur- 
chase the house and lot described in the complaint as a homeplace. Plain- 
tiff purchased the house and lot with her money, but failed to have the 
deed made in her nanie as agreed upon, and instead had title of the prop- 
erty made in his name and has refused to convey the property to her. I n  
December 1962 she instituted a civil action in the superior court of 
Northampton County against plaintiff, cmtitled Louise  E d w a r d s  v. Matt 
T .  E d z c a ~ d s ,  to have defendant in this ~ u i t  declared a trustee for her of 
the house and lot, the subject matter of this action, in that he had used 
her money to pay for the property and took title in his name contrary 
to the agreement between them. Plaintiff deceived her and caused her 
to believe that he had taken title to the property in her name, and she 
did not d~scovw that he had taken title in his nanie until after he had 
separated from her and obtained a divorce from her. The reasonable 
market value of the house and lot is $3.000, "which value was lost to 
the defendant as a result of the plaintiff's failure to secure defendant a 
marlxtable title to said premises and that defendant suffered a loss of 
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$5,000.00 in her sale of said premises prior to the filing of this action by 
the plaintiff." Wherefore, she prays that plaintiff recover nothing in this 
action, and that she recover from him $5,000 as damages caused by his 
breach of his contract with her. 

Plaintiff filed a reply to defendant's further answer and counterclaim 
in which he alleges in substance: He did obtain a verdict and judgment 
in a summary ejectment action in a justice of the peace's court against 
defendant as alleged in her further answer; that defendant appealed to 
the superior court; and that in the superior court plaintiff, upon his nlo- 
tion, was allowed to take a voluntary nonsuit. He admits defendant here 
instituted a suit against him in the superior court in December 1962 to 
establish a par01 or resulting trust as alleged in her further answer and 
counterclaim; that this suit mas calendared for trial a t  the August Ses- 
sion 1963 of the superior court; that when it was reached on the cal- 
endar for trial neither Louise Edwards, the plaintiff in this suit, nor her 
lawyer was present, that they were called and failed to appear, and the 
case was nonsuited. On 2.5 August 1963 Louise Edwards, by her lawyer 
James R. Walker, Jr., -who is her present attorney of record, filed a 
motion to vacate the judgment of nonsuit, which motion was denied by 
Cowper, J . ,  presiding judge a t  the Fall Session of the superior court. 

,4t the August Session 1963 the instant suit came on to be heard by 
the presiding judge, Joseph W. Parker, on a motion by plaintiff for a 
judgment on the pleadings. Judge Parker in his judgment finds "that the 
defendant has admitted that title to the property described in the com- 
plaint is in the plaintiff, and that in defendant's Further Answer and 
Counterclaim, that she had sold all of her interest in the premises the 
subject of this action, prior to the filing of the action by the plaintiff," 
and being of the opinion that plaintiff's motion for judgment on the 
pleadings should be allowed, he ordered and adjudged that defendant be 
ejected from the premises described in plaintiff's complaint and that 
plaintiff be put in possession of the property and that defendant be taxed 
with the costs. From this judgment, defendant appealed to the Supreme 
Court. 

Plaintiff filed a motion in this Court to dismiss defendant's appeal 
for the reason that Mints, J., presiding a t  the January Term 1964 of the 
superior court of Northampton County, entered a judgment dismissing 
defendant's appeal to the Supreme Court from Judge Joseph W. Parker's 
judgment on the pleadings, for the reason that defendant failed to make 
up and serve a case on appeal on appellee or his counsel. Judge Mintz's 
judgment recites that he acted pursuant to the provisions of G.S. 1-267.1. 
From this judgment defendant appeals. 

The sole question presented for decision by defendant's appeal from 
Judge Joseph W. Parker's judgment on the pleadings was the correct- 
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ness of this judgment, and this must be decided from an examination 
of the pleadings, and nothing else. Erickson v. Starling, 235 N.C. 643, 71 
S.E. 2d 384; Crew v. Crew, 236 N.C. 528, 73 S.E. 2d 309. The only error 
relied on by appellant in her appeal from Judge Joseph TV. Parker's 
judgment on the pleadings is presented by the record proper. Conse- 
quently, the record proper constitutes the case to be filed in this Court, 
and defendant was not required to serve it on appellee or his counsel. 
Wilson v. Chandler, 238 N.C. 401, 78 S.E. 2d 155; Bishop v. Black, 233 
N.C. 333, 64 S.E. 2d 167; Reece v. Reece, 231 N.C. 321, 56 S.E. 2d 641; 
Russos v. Bailey, 223 N.C. 733,47 S.E. 2d 22; Privette v. Allen, 227 N.C. 
164, 41 S.E. 2d 364. Judge Nintz's judgment mas improvidently entered, 
because G.S. 1-287.1 specifically provides that it "shall not apply in any 
case with respect to which there is no requirement to serve a case on 
appeal," as here. Appellant filed the record proper in apt time in this 
Court. Plaintiff's motion to dismiss the appeal is without merit. 

Defendant contends in her brief that the instant action should be 
abated and dismissed for the reason that she appealed to the superior 
court from a verdict and judgment in an ejectment action obtained 
against her by plaintiff in a justice of the peace's court. Her appeal va- 
cated this judgment, and the action mas pending in the superior court for 
trial de novo. G.S. 1-299; Pridgen v. Lynch, 215 K.C. 672, 2 S.E. 2d 
849; Brake v. Brake, 228 N.C. 609, 46 S.E. 2d 643. ,4t the January Ses- 
sion 1963 of the superior court of Nortliampton County, plaintiff in this 
case on appeal from a justice of the peace was allowed by the presiding 
judge to take a voluntary nonsuit and to pay the costs. Plaintiff institut- 
ed the present action on 25 February 1963. McIntosh, hT. C. Practice 
and Procedure, 2d Ed., Vol. 2, sec. 1643. This contention of defendant is 
not tenable. 

Plaintiff alleges in his complaint that he is the owner of the house and 
lot therein described, that defendant refuses to surrender possession to 
him, and he prays for a writ to eject her and put himself in possession. 
Defendant in her further answer and counterclain~ alleges that the 
house and lot were purchased with her money under an agreement be- 
tween her husband and l~erself that title should be talien in her name, 
but instead that title was taken by plaintiff in liis name alone, and that 
plaintiff is not entitled to recover anything in this action against her, 
and plaintiff, for the purpose of his motion for a judgment on the plead- 
ings, admits, either directly or impliedly, the truth of these pleaded facts 
in defendant's further answer and counl~rclaim. 41 A\m. Jur., Pleadings, 
sec. 333, where a legion of cases is cited to support the text. Hence, ac- 
cepting as true these allegations of fact in defendnnt's further answer 
and counterclaim for the purpose of passing on the judgment on the 
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pleadings, a resulting trust, which is a creature of equity, arises in de- 
fendant's favor by implication or operation of law to carry out the pre- 
sumed intention of the parties, that  she, who furnished the consideration 
for the purchase of the house and lot, intended the purchase for her onm 
benefit, and, therefore, plaintiff would not be entitled to have her ejected 
iroin the premises and to have himself put in possession thereof. Lyon 
v. Akin, 78 N.C. 258; Cunningham v. Bell, 83 K.C. 328; Deese v. Deese, 
176 N.C. 527, 97 S.E. -175; Wise u. Raynor., 200 Y.C. 567, 157 S.E. 553; 
Bullnzan v. Edney, 232 N.C. 465, 61 S.E. 2d 338; 89 C.J.S., Trusts, sec. 
127, b, p. 986-988. 

The trial judge in his judgment "finds that  the defendant has ad- 
mitted that title to the property described in the complaint is in the 
plaintiff, and that  in defendant's Further Answer and Counterclain~, 
that  she had sold all of her interest in the premises the subject of this 
action, prior to tlie filing of the action by the plaintiff." This finciing of 
the trial judge js based on paragraph 2, d l  of the further ansxer and 
counterclaim, which reads: "That the reasonable market value of said 
premises is $5,000.00 which value was lost to tlie defendant as a result 
of the plaintiff's failure to secure defendant a marketable title to said 
premises and that  defendant suffered a loss of $5,000.00 in her sale of 
said premises prior to the filing of this action by the plaintiff." 

G.S. 1-151 requires that  the allegations of a pleading shall be liberally 
construed for the purpose of determining their effect and with a view to 
substantial justice between the parties. A motion for judgment on the 
pleadings "is not favored by the courts; pleadings alleged to state no 
cause of action or defense will he liberally construed in favor of the 
pleader." 41 Am. Jur., Pleadings, sec. 336. 

The quoted language from the further answer and counterclaim is far 
from clear. If the reasonable market value of the house and lot is $3,- 
000, i t  seems incredible that  defendant suffered a loss of $5,000 in the 
sale of it,  if as plaintiff contends and the judge found that  she admitted 
in her further answer and counterclaim she had .old i t  prior to the in- 
stitution of the instant action. Clearly, defendant in her further answer 
and counterclaim has stated a defense sufficient in law to the cause of 
action alleged by plaintiff, and construing liberally her further a n w e r  
and countcrclaiin in her favor, she has not in our opinion admitted in 
paragraph 2, d ,  of her further answer and counterclaim that  she has 
actually sold all her interest in the house and lot described in tlie coin- 
plaint, so that  she no longer has an interest in the house and lot and has 
destroyed thereby her defense to plaintiff's action. 

The pleadings in the instant case raise material issues of fact as to 
whether plaintiff is the o m e r  of the house and lot described in the com- 
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plaint and entitled to the possession thereof, or whether a resulting trust 
in favor of defendant arises by inlplication or operation of law in re- 
spect to the house and lot so that plaintiff would not be entitled to eject 
her from the possession thereof and be placed in possession himself. The 
judgment upon the pleadings was improvidently entered and is set aside, 
and the case is remanded for a new trial in order that the material is- 
sues of fact raised by the pleadings may be submitted to a jury for de- 
cision. Crew v. Crew, supra. 

The record proper shows that Judge Joseph JT. Parker fixed bond to 
stay execution on his judgment in the sun1 of $1,500. 

Defendant in her counterclaim prays that she recover $5,000 as dam- 
ages caused by plaintiff's breach of their contract in failing to secure her 
a marketable title to the house and lot. The facts she alleges in respect 
thereto are so meager and obscure that it is impossihle to determine 
whether in this respect she has alleged any cause of action a t  all. 

Error. 

IN RE DISCHARGE OF ROBERT C. BURRIS BY THE CITY MANAGER, 
THE CIVIL SERVICE COMMISSION AND THE CITY COUNCIL OF THE 
CITY O F  ASHEVILLE. 

(Filed 18 March 1964.) 

1. Administrative Law fj 4; Municipal Corporations fj 9- 
The discharge of a municipal employee by the Civil Service Board in ac- 

cordance with the procedure outlined in Chapter 757, Session Laws of 1953, 
is in the exercise of a quasi-judicial function and is reviewable in Superior 
Court upon a writ of certiorari. 

2. Appeal a n d  E r r o r  fj 49- 

In the absence of an exception to the findings of fact by an administrative 
board it will be presumed that the findings are supported by competent evi- 
dence, but nevertheless an appeal constitutes an exception to the judgment 
and presents the question whether the facts found are sufficient to support 
the judgment. 

3. Administrative Law § 4; Municipal Corporations § 9- 

On the hearing of a writ of certiorari used as  a substitute for appeal from 
order of a municipal Civil Service Board discharging a municil~al employee 
for conflict of interest, the findings of fact of the administrative board are 
conclusive when supported by the evidence, but the Superior Court has the 
jurisdiction and duty to determine whether the facts found are sufficient 
under the lam and the regulations of the board to constitute a valid cause for 
discharge. G.S. 1-269. 
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APPEAL by petitioner Robert C. Burris from XcLean, J., 23 Septem- 
ber 1963 Regular Session of BUNCOMBE. 

The petitioner was discharged from his position with the Tax De- 
partment of the City of Asheville on 5 July 1963. The petitioner was 
notified of his discharge by a letter from the City Manager, and the 
reason for the discharge was assigned as being a conflict of interest 
arising from tlie petitioner's acquisition of an interest in real property 
which the City of Asheville was interested in buying for use in con- 
nection with ingress and egress to its municipal airport. 

-4t the time of his discharge, the petitioner was a member of the 
classified service of the City under an enactment of the General As- 
sembly creating the Department of Civil Service for the City of Ashe- 
ville, consisting of a Director of Civil Service and a Board of Civil 
Service comprised of the Director and four additional members, being 
Session L a m  of 1933, Chapter 737. Pursuant to the provisions of this 
Act, petitioner appealed to the Civil Service Board. The Board held a 
hearing a t  n-liich oral testimony and documentary evidence was intro- 
duced. The Board, among other things, found as a fact: 

"That sometime prior to the present year the employee and his wife 
procurcd some eight deeds signed by some forty persons purporting to 
convey to them an interest in the land on which is constructed a church 
building commonly known as the 'Boiling Springs Baptist Church.' I t  
appears that the original deed to the Trustees of said church contained 
a provision to the effect that when the property ceased to be used for 
a church or school purposes the title to such property would revert 
to the original owners or their heirs. 

"The City of Asheville a t  the time said deeds were executed in- 
tended and still intends to acquire the said church property because it 
is clearly a hazard to the entrance to the City Airport, and that it is 
needed for public convenience and necessity so that tlie airport may 
properly function. Said property is situated adjacent to the Asheville 
Airport, but lying in Henderson County." 

Whereupon, the Civil Service Board made the following recommen- 
dation: 

"This Board, after considering all the evidence and argument of 
counsel, concludes that the efforts of the employee to acquire the 
church property hereinbefore mentioned were in direct conflict with the 
interests of the City of Asheville and appear to be for the personal 
advantage of the employee. We recoininend that the action of the 
City Manager in discharging the employee be approved." 

The petitioner requested the City Council to disapprove the find- 
ings and recommendation of the Civil Service Board. The City Coun- 
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cil, after giving the petitioner a full hearing, voted unanin~ously to ap- 
prove the findings of fact and recommendation of the Civil Service 
Board. 

This proceeding wis  brought up for review in the Superior Court of 
Buncombe County on a writ of certiornri issued by the Resident Judge 
of the Twenty-eighth Judicial District. 

The court below being of the opinion it was without authority to 
review the findings of fact of the Civil Service Board or of the City 
Council, and that both findings tendered by the petitioner show agree- 
ment that the procedure required bjr lam as set forth in Chapter 757 
of the 1953 Session Laws of North Carolina, have been complied with, 
dismissed the proceeding. 

The petitioner appeals, assigning error. 

TB. ill. Styles for petitioner appellant. 
0. 23. Starnes, Jr., for City of Asheville, respondent appellee. 
William J. Cocke for Civil, Service Board, respondent appellee. 

DENNY, C.J. Section 14 of Chapter 757 of the Session Laws of 1953 
provides, among other things, that any employee in the classified serv- 
ice of the City of Asheville may be laid off, suspended or removed 
from employment, either by the City -1Ianager or by the officer by 
whom appointed. An employee, when laid off or discharged, may, 
within five days of the time he received notice of his discharge, demand 
a written statement of the reasons therefor. Upon such demand, the 
officer 11-110 discharged the employee shall supply the person dis- 
charged and the Civil Service Board with a written statement of the 
reasons for such discharge. Thereupon, the Board shall fix a time and 
place for a public hearing. At such hearing, the testimony shall be re- 
duced to writing. The Board shall makc a written report of its findings 
and recommendations and this report, together with the evidence and 
the charges, s11all be filed with the City Clerk and be open to public 
inspection. Within five days after the filing of the report of the 
Board with the City Clerk, the City l lanager or the employee affect- 
ed, may request the City Council to approve or disapprove the report. 
"In the absence of any such request, the report shnll be final and con- 
clusive a t  the expiration of said five day period. Otherwise, the City 
Council shall, at  a regular session, vote on the approval or disap- 
proval of the same. I t  shall require the affirmative votes of five mem- 
bers of the Council to disapprove the ~ q o r t .  Lacking such five votes, 
the report shall be approved. I n  either event, the action of the City 
Council is final." 
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I t  is said in llcQuillin, Municipal Corporations, section 12.267, page 
397, et seq.: "In most jurisdictions cprtiorari to review removal pro- 
ceedings is sanctioned. The general rule is that  if tlie act of removal 
is executive it is not revien-able on certloran, but if it is on a hearing 
and formal findmgs, it is SO reviewable. Stated in another way, the 
writ may be Invoked only to review acts which arc clearly judwial or 
quasz-judicial. " " " Certiorarz has also becn denied where appeal is 
allowed, but a statute forbidding appeals in removal proceedings does 
not preclude resort to the remedy. " " " 

"On certzorarz the probative force and sufficiency of the evidence to 
sustain the charge of removal mill not be revie~ved. The province of 
tlie court is to enforce substant~al  observance of tlie law; i t  is not to 
pass upon the merits " * ".I7 

Rhyne, Rlunicipal Law, section 8-39, a t  page 182, states: "Although 
boards and conl~nlssions authorized to dismiss or demote personnel are 
not courts, they exercise quasi-judicial functions and generally follow 
judicial procedures." 

Of tlie scope of review by certzornri Rhyne says, in section 8-41, at  
page 187: "Certzorarz or a statutory appeal in the nature of certloram', 
is available in many jurisdictions to test tlie validity of a removal. I n  
such cases, tlie decision of rernoval 11-ill be uplield if the administrative 
body had jurrsdiction, its findings are supported by competent evidence, 
and i t  has otlier~vise acted legally." 

I n  the cace of Rzm V. Brl. of Education, 232 N.C. 128, 59 S.E. 2d 
589, Ervin, J., speaking for the Court, mid: "G.S. 1-269 expressly stip- 
ulates that  'w i t s  of cert~orari  " " * are authorizcd as heretofore in 
use.' I t  is well settled in this jurisdiction tliat certzorarz is the appropri- 
ate proceas to review the proceedings of lnferlor courts and of bodies 
and officels exercising judicial or quasi-judicid functions: in cases where 
no appeal is provided by law," clting numerous authorities. 

I n  mew of the provisions of the statute creating the Civil Service 
Board of the City of Xsheville, and the procedure outlined in Section 
14 thereof, vie hold that  a hearing punuant  to the provisions of the Act 
w t h  req~ect  to the discharge of a classified employee of the Clty of 
Asherille by said Ciril Service Board, is a quasi-judicial function and 
is rcviewable upon a writ of certzo~ari issued fioin the Superior Court. 
Russ 21. Rd. of Education, supra; Warren u. JIaxz~'el1, 223 N.C. 604, 
27 S.E. 2d 721, and cited cases. 

The regulations adopted by the Civil Service Board are not included 
in the record on appeal. Likewise, tlie testimony offered a t  the hearing 
before the Civil Seh~jce  Board is not brought forward in the record. 
Nor n7ere any exceptions taken to the findings of fact or to the 
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recommendation of baid Board. Therefore, it must be presumed that  
tlie findings of fact are supported by competent evidence. Steadrnan v. 
Pinetops, 231 N.C. 509, 112 S.E. 2d 102; Goldsboro v. R. R., 246 N.C. 
101, 97 S.E. 2d 486; Carter v. Carter, 232 N.C. 614, 61 S.E. 2d 711; 
Hughes v. Oliver, 228 K.C. 680, 47 S.E. 2d 6 ;  Roach v. Pritchett, 228 
N.C. 747, 47 S.E. 2d 20; Radeker v. Royal Pines Park,  Inc., 207 N.C. 
209, 176 S.E. 285. 

Ordmarily, an appeal constitutes an exception to the judgment and 
presents the question whether the facts found are sufficient to support 
the judgment, i.e., whether the court correctly applied the law to the 
facts found. Barnette v. Woody, 242 N.C. 424, 88 S.E. 2d 223; Gibson 
v. Insurance Co., 232 K.C. 712, 62 S.E. 2d 320; Roach v. Pritchett, 
supra, and cited cases. 

Since tlie w i i  of certiorari issued in this proceeding was used as a 
substitute for appeal, as provided in G.S. 1-269, and the petitioner in 
his petition for tllc w i t  challenged the legality of his discharge pur- 
suant to the Act creating the Civil Service Board and the regulations 
made pursuant thereto, in our opinion, while the court below was bound 
by the facts found by the Civil Service Board and approved by  the 
City Council, the petitioner was entitled to have the court pass upon 
the question whether or not the facts found are sufficient under the 
law and the regulations of the Civil Service Board to  constitute a valid 
cause for the pctitioner's discharge. 

The order dismissing this proceeding is set aside and the cause re- 
manded for further hearing not inconsistent with this opinion. 

Error and remanded. 

BOBBITT, J., dissents. 

ROBERT HARDY ASD LOLA ill. HARDY v. J. P. NEVILLE AND CARRIE W. 
SEVILLE AND LONSO W. LOCI<. 

(Filed 15 March 1964.) 

1. Mortgages and Deeds of Trust § 1- 
A deed and contract by the grantee to reconvey will be declared an equit- 

able mortgnge if it is the intent of the parties a t  the time to secure the 
p a ~ m e n t  of a debt and the relationship of debtor and creditor continues to 
esist after the esecntion of the instruments, and factors to be considered in 
determining the question are the financial distress of the grantor at  the time 
of the esecution of the instruments. whether he is permitted to remain in 
po~session, and whether the agreement to reconvey is for the amount of the 
debt plus taxes and interest. 
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2. Same- 
Where it al~pears from the pleadings that plaintiffs were indebted in a 

specified bum and executed a deed to defendants and, contemporaneously 
there\\ ith, defendants by n ritten contract aqreed to reconvey the land ul~on 
paLilient in ten annnal installments of the exact amount plaintiffs vere in- 
debted plus interest and taxes, and that plaintibs were unable to meet the 
first yajnlent and the parties entered into a second contract extending the 
time for g a ~ w e n t  in order to give the plaintiffs additional opportunity "to re- 
deem" the land, lhint ibs  are entitled to judgment on tlie pleadings that the 
instruments constitute an equitable mortgage. 

3. Mortgages and Deeds of Trust §§ 13, 39- 
Where a deed and contracts conititute a n  equitable mortgage, neither the 

equitable mortgagee nor the equitable mortgagor alone may conrey a clear 
title, and, the instruments beiiig recorded, a grantee aolelr from the equit- 
able mortgagee takes with notice and is in no better position than the equit- 
able mortgagee, and is properly made a party to the action to have the trans- 
action declared a mortgage. 

PARKER, J., did not take part in the disposition of this case. 

APPEAL by plaintiffs from Parker, J., September-October, 1963 Civil 
Session, HALIFAX Superior Court. 

The plaintiffs instituted this civil action to have the court declare 
that  the documents ( a  deed and tn-o contracts) executed between the  
plaintiffs and J. P. Neville and wife established a mortgagor-mortgagee 
relationship b e h e e n  them; and that  tlie grantees be required to ac- 
cept payment of the amount due and cancel the deed. 

The defendants, by answer, denied the mortgagor-mortgagee rela- 
tionship, contendmg tlie trailsactions consisted of a fee simple convey- 
ance and an  option to repurchase ~ ~ l i i c h  tlie plaintiffs failed to exercise; 
that the described lands were sold to the defendant Lock, ~ h o  is now 
the owner; and that  the amount due tlie p1:tintiffs from the sale in 
excess of the debt has been deposited for them in the office of the 
Clerk Superior Court. 

Demurrers to the complaint and to the further defenses and motion 
by tile plamtiffs for judgment on the pleadings xere  filed. The parties, 
by stlpulntion, waived a jury trial and '(agreed that  the court might 
find tlie facts, apply the lam and render judgment thereon." 

At the conclusion of the hearing, the court, without any findings of 
fact, or ~ ~ i t h o u t  stating any conclusions of l a r ,  ordered and decreed 
"that tlie plaintiffs be and they are hereby nonsuited and that  said 
cause be and it is hereby dismissed." 

The plaintiffs excepted and appealed. 

Samuel S. Mitchell, R. Conrad Boddie, Theaoseus T. Clayton, Ear l  
Whitted, Jr., for plaintiff appellants. 
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B r a n c h  (e: Hux, by George A. Hux; R o m  B. Parker  for  de fendan t  
appellees. 

HIGGINS, J .  The plaintiffs moved for judgment on the pleadings, 
contending the allegations and admissions in the defendants' answer 
show conclusively that the deed executed by the plaintiffs to J. P. 
Keville and wife on February 2, 1961, was in fact security for a debt 
and in equity a mortgage. The defendants alleged that prior to January 
1, 1961, the plaintiffs were heavily indebted and threatened mith the 
foreclosure of two deeds of trust on their farm. The plaintiffs applied 
to defendants J. P. Neville and wife for financial help. -4t the time 
the plaintiff's indebtedness, wliich is itemized in the answer, amounted 
to 88,736.70. We quote here two paragraphs froin the defendants' an- 
swer : 

"2. That pursuant to the conversation between the plaintiffs and 
the defendant, J. P. n'eville, as set out in the preceding paragraph 
and after extensive discussion and negotiations the defendants, 
J. P. Neville and his wife, Carrie W. Keville, entered into an 
agreement on the 2nd day of February, 1961, with Robert Hardy 
and his wife, Lola 31. Hardy, whereby the said Robert Hardy and 
his wife, Lola &I. Hardy, executed a Deed to J. P. Neville and 
his wife, Carrie TT, Keville; which deed is of record in Book 658, 
a t  page 99, Halifax County Public Registry. 
"3. That contemporaneous with the execution of the said deed 
referred to in the preceding paragraph J .  P. Neville and his wife, 
Carrie IT. Keville, entered into a contract in the nature of an 
option with the said Robert Hardy and his wife, Lola M. Hardy, 
by the terms of which said J. P. Neville and his wife, Carrie W. 
Neville, agreed to sell and reconvey the real estate described in 
said deed for the purchase price of $8,736.70, plus interest a t  the 
rate of six per cent per annum, plus all taxes paid by the said 
J .  P. Neville and n.ife, Carrie TV.  Neville, on mid real estate and 
all premiums of insurance advanced by J .  P. Keville and his wife, 
Carrie W. hTeville." 

The defendants treat the first contract, as in the nature of an option 
to repurchase. The document is before us. I t  is a contract of purchase 
and sale on fised terms; that is, the payment of the debt, interest, in- 
surance, and taxes in ten annual installments and upon the final pay- 
ment it binds the Nevilles, their heirs and personal representatives to 
execute and deliver to the Hardys "or their nominee a deed in fee 
simple for said land." This contract executed mith the deed has the 
effect of inserting the conditions as a defeasance clause in the deed. 



N.C.] SPRING T E R M ,  1964. 457 

The plaintiffs were unable to'meet the first payment due under the 
contract of February 2, 1961, and according to the defendants' answer, 
". . . J .  P. Neville advised Robert Hardy . . . that  he did not wish 
to be forced to take possession of the farm . . . and after extended ne- 
gotiaiions . . . J. P. Neville and wife . . . entered into another writ- 
ten contract . . . extending the t ime for payment in order to gzve the 
plaintifJs additional opportunity to  redeem the yea1 estate referred to 
in this cause." (emphasis added.) 

The second contract, dated January 1, 1962, was attached to and 
made a part of the defendants' answer. It provided that  in the event 
the plaintiffs were unable to obtain adequate financing to operate the 
farm, or if "they were unable to meet the payment of principal, in- 
terest, insurance and taxes (due on December 30, 1962) then, and in 
that  event the farm shall be sold. . . . I n  the event the said parties 
are unable to agree among thenlselves then said farm shall be sold a t  
public auction to the highest bidder, after t ~ ~ o  weeks advertisement in 
the Enfield Progress, and any amount that  it brings o ~ e r  and above 
the purchase price of $8,736.70, plus all accrued interest, and plus taxes 
and insurance as of the date of the sale, shall be divided equally . . . 
J .  P. Neville, et ux, receiving one-half, and Robert Hardy,  et ux, re- 
ceiving one-half." 

The plaintiffs' motion for judgment on the pleadings required the 
court to determine as a matter of law whether the deed and contract 
of February 2, 1961, and the f o l l o ~ u p  contract of January 1, 1962, 
together with the other adn~issions in the answer, established the re- 
lationship of the parties as debtors and creditors and fixed the deed as 
in equity a mortgage to secure the debt. 

Our cases furnish ample guides pointing to the right answer. "If the 
relation of debtor and creditor still continues, equity will regard the 
transaction as a method of securing a debt-and hence a mortgage." 
Ricks v. Batchclor, 225 N.C. 8 ,  33 S.E. 2d 68. -4 nlaterial question also 
is: does the relationship of debtor and creditor continue to exist after 
the conveyance? Ferguson v. Blanchard, 220 S.C.  1, 16 S.E. 2d 414. 
I f  the intent is to secure an  obligation a t  the inception of the trans- 
action it  ill be considered in equity n mortgage, and nothing else. 
iVcKinley v. Hinnant, 242 N.C. 444, 87 S.E. 2d 563. 

Other questions material to decision in favor of holding a deed a 
mortgage are: The grantor is in distress a t  the time of the transaction. 
O'Brinnt v. Lee, 214 N.C. 723, 200 S E. 863. The grantor is permitted t c  
remain in possession. Culbreth V .  Hall,  159 N.C. 588, 75 S.E. 1096. The 
price for reconveyance n-as not the value of the !rind but exactly the 
amount the grantees had advanced, plus interest, insurance and taxes. 
K e m p  u. Earp, 42 S . C .  167. 
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The defendants' ansrver shows (1) the consideration for the  deed 
was exactly the amount paid in discharge of the plaintiffs' debts; (2) 
the contract price for repurchase was the exact amount of that  indebt- 
edness, plus interest, insurance and taxes; (3) t h e  second contract was 
for  the  purpose of giving the  plaintiffs additional t ime  t o  redeem; ( 4 )  
in case of further default, provision was made for a sale, private by  
agreement, public otherwise; and the satisfaction of the debt from the 
proceeds. Thus  the defendants' pleading makes out a clear case of 
debtor-creditor relationship between the Hardys and the Nevilles. The 
Kervilles held the legal title as security for their debt. The Hardys own- 
ed the equity of redemption. Both together, but neither alone, could 
sell and convey a good title to the purchaser. 

Mr.  Lock, who appears to have purchased a t  a sale made presum- 
ably by the Nevilles since they executed the deed to him, nevertheless 
was charged with notice of the lack of their authority to sell a t  public 
auction. The deed and the contracts were known to him because of 
registration and the reference to them in his deed from the Nevilles. 
However, he does not claim to be in any better position than they are. 
H e  joins with them in the answer and in the brief here. The Hardys 
were not parties to his deed. "All persons having an  interest in the 
equity of redemption should be made parties to a bill of foreclosure." 
Jones v .  Wi l l iams ,  155 N.C. 179, 71 S.E. 222. 

The court did not pass on plaintiffs' motion for judgment on the 
pleadings. The question is presented here by plaintiffs' Assignment of 
Error KO. 6. The court should have ruled as a matter of lam the plain- 
tiffs and J .  P. Keville and wife occupied the relationship of debtors and 
creditors, and the deed dated February 2, 1961, was in equity a mort- 
gage conveying the lands to the grantees as security for the indebted- 
ness due by  the grantors. Subject to this indebtedness, Robert Hardy 
and n-ife, being the owners of the equity of redemption, are entitled to 
have the deed cancelled upon the payment of tha t  indebtedness. If the 
indebtedness is not paid, J. P. Neville and wife may apply to the court 
for foreclosure. This is an  equity proceeding. The court has ample 
power to require an accounting and to make such other orders as may  
be necessary to protect the interests of all parties. 

The judgment of nonsuit is reversed and the cause is remanded for 
disposition in accordance with this opinion. 

Reversed. 

PARKER, J., did not take part in the disposition of this case. 
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ADDIE L-ANGLEP v. DURHAM LIFE INSURAR'CE COMPANY OF 
RALEIGH, N. C. 

(Filed 18 March 1964.) 

1. Appeal and Error § 51- 
On appeal from judgment as of nonsuit, the Supreme Court must consider 

all the evidence admitted in the court below, even though some of it may 
hare been incompetent. 

2. Insurance 9 34- 

Tliere is a difference between "accidental death" and "death by esternal, 
violent and accidental means" within the coverage of a policy of insurance, 
and death by external, violent and accidental means imports not only that 
the means which caused the death were external and violent but that they 
were also accidental, and if death results f rou a voluntary act it is not the 
result of accidental means. 

Evidence tending to show that insured was found, lying face down on 
his bed some six to ten hours after death, his face buried, but not entangled, 
in the bed covers, and his nose, lips and entire face flat, is held insufficient to 
show that death resulted from esternal, violent and accidental means within 
the coverage of a policy of insurance, since even assuming that the death re- 
sulted froni suffocation, the evidence raises the interence that insured volun- 
tarily laid down on his bed and that the death resulted from his voluntary 
act in so doing. 

APPEAL by defendant from Bundy, J., October 21, 1963, Civil Session of 
PITT. 

Plaintiff is named as beneficiary in each of two policies issued by de- 
fendant. The same person is the insured in each policy. The insured died 
March 5, 1961. The policies were in full force and effect. Each policy 
provided defendant would pay to the beneficiary 82,400.00 if the in- 
sured "shall sustain bodily injury effected directly through external, 
violent and accidental means, exclusively and independently of all 
other causes, n-llich shall, within ninety days of the event causing the 
bodily injury, result in the death of the Insured." Whether the insured's 
death was the result of bodily injury so effected was the only issue 
raised by the pleadings. 

Plaintiff offered evidence consisting of the policies, the testimony of 
E. Withers Harvey, Jr . ,  Coroner of Pi t t  County, and a death certificate 
signed by Harvey. 

Harvey testified: "On March 6, 1961, I, as Coroner, was called upon 
to investigate the death of one Charlie Langley, also k n o w  as Charlie 
Ebram. I went to 1117 Douglas Avenue, Greenville, a t  approximately 
5:43 a.m., and proceeded to the back bedroom of the house a t  this 
address. I found a man lying on a bed, crossways, and by crossways I 
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mean not straight in the bed but his head and feet from one corner 
diagonally to the other, face down, dressed, with his head-with his 
face buried in the bed covers, ~ l i i c h  had not been turned back, lying 
flat on his face. This person mas dead. [ found that his face, his nose, 
lips, and his entire face was flattened, was mashed in and flattened." 

After hearing evidence in tlie absence of the jury, the court held 
Harvey to be "an expert." Defendant excepted. Thereafter, over de- 
fendant's objections, Harvey was permitted to testify: (1) that, in his 
opinion, insured had been dead from six to ten hours; (2) that his 
opinion was based on "the condition of the body," that rigor mortis 
had set in and that, according to his best information, rigor mortis 
"will set in on a dead body during a period of from five to ten or eleven 
hours, based upon the temperature of the immediate surroundings"; 
and (3)  that, in his opinion, the cause of death was suffocation. The 
death certificate was admitted only as it might tend to corroborate 
Harvey's (opinion) testimony that suffocation was the cause of death. 
On cross-examination, Harvey testified he did not know whether tlie 
insured died as a result of a heart attack or whether he had a stroke 
and that "there could be many, many reasons for his death." 

Defendant offered one ~ ~ i t n e ~ s ,  Dr.  E. B. Aycock, admitted by plain- 
tiff to be "a medical expert in the general practice of medicine." Plain- 
tiff's objections to hypothetical question:! asked Dr. Aycock were sus- 
tained. Defendant excepted. 

The court submitted and tlie jury answered the following issue: 
"Did the insured Charlie E. Langley (Charlie Ebram), under Policies 
A 25329 and A 52862, sustain bodily injury effected directly through 
external, violent and accidental means, exclusively and independently 
of all other causes, thereby resulting in the death of the insured? An- 
sver : Yes." 

Judgment that plaintiff have and recover of defendant the sum of 
$4,800.00 and costs was entered. Defendant excepted and appealed. 

Richard Powell and Charles H .  TYhedbee for plaintiff appellee. 
L. W .  Gaylord,  Jr., for de fendan t  appellant.  

BOBBITT, J. Defendant assigns as error the denial of its timely 
motion(s) for judgment of nonsuit. I n  passing upon this assignment, 
the admitted opinion testimony of Harvey, whether competent or in- 
competent, must be considered. E a r l y  v. Eley, 243 N.C. 693, 700, 91 
S.E. 2d 919, and cases cited; Kien t z  v. C'arlton, 245 N.C. 236, 246, 96 
S.E. 2d 14. 

"Where . . . a policy provides for indemnity for injuries inflicted by 
external, violent, 'andJ accidental means, to support a recovery it must 
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be shown not only that the means were external and violent, but also 
that they were accidental-that is, all three tests must be met before 
coverage is afforded." 29h Am. Jur., Insurance § 1165; 45 C.J.S., In- 
surance § 754; 1 Appleman, Insurance Law and Practice, § 393. Plain- 
tiff, to establish coverage, niust show the insured's death was effected 
"directly through external, violent and accidental means, exclusively 
and independently of all other causes." Fallins v. Insurance Co., 247 
N.C. 72, 100 S.E. 2d 214; Slaughter v. Insurance Co., 250 N.C. 265, 108 
S.E. 2d 438; 21 Appleman, op. cit., § 12482. 

While there is a division of authority e lse~~here  (see 29A Am. Jur., 
Insurance 8 1166 and Comment Note, 166 A.L.R. 469), this Court has 
consistently drawn a distinction between the terms "accidental death" 
and "death by external accidental means." Fletcher v. Trust Co., 220 
N.C. 148, 16 S.E. 2d 687, and cases cited. For later cases, see Strong, 
N. C. Index, Insurance § 34. 

In Fletcher, Barnhill, J .  (later C.J.) ,  said: l' 'Accidental means' re- 
fers to the occurrence or happening which produces the result and not 
to the result. That is, 'accidental' is descriptive of the term 'means.' 
The motivating, operative and causal factor must be accidental in the 
sense that it is unusual, unforeseen and unexpected. Under the majority 
view the emphasis is upon the accidental character of the causation- 
not upon the accidental nature of the ultimate sequence of the chain of 
causation. The insurance is not against an accidental result. To create 
liability it must be made to appear that the unforeseen and unexpected 
result was produced by accidental means." 

In Fletcher, a spinal anesthetic was administered. The respiratory 
system became completely paralyzed or anesthetized and the patient 
(insured) died. The injection of the anesthetic was intentional and 
authorized. This Court held the death (although accidental) was not 
caused by accidental means. 

In  Scott v. Insurance Co., 208 N.C. 160, 179 S.E. 431, the extraction 
of the insured's tooth "was intentional, skillfully done in the ordinary 
and usual manner, with no mishap, unforeseen element, or mis-adven- 
ture." However, an infection set in which produced an embolus which 
caused insured's death. This Court held the evidence insufficient to show 
death was caused by accidental means. 

In  hlehaffey v. Insurance Co., 205 X.C. 701, 705, 172 S.E. 331, Brog- 
den, J., states: "If the result, although unexpected, flows directly from 
an ordinary act in which the insured voluntarily engages, then such is 
not deemed to have been produced by accidental means." This state- 
ment is quoted with approval by Winbourne, C.J., in Allred v. Insur- 
ance Co., 247 N.C. 105, 100 S.E. 2d 226. 
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In  Allred, plaintiff's evidence tended to show insured's death result- 
ed from being struck by an automobile after he had voluntarily laid 
prone in the center of the highway. It was held the evidence disclosed 
insured's death flowed directly from his own voluntary act and was not 
caused by accidental means. Judgment of nonsuit was affirmed. 

In Webster's Third New International Dictionary (unabridged), 
suffocation is defined as follows: "the act of suffocating or state of be- 
ing suffocated: stoppage of breathing." It is also stated: "SUFFO- 
CATE commonly refers to conditions in ~ ~ l l i c h  breathing is impossible 
through lack of available oxygen or through presence of noxious or 
poisonous gas (prisoners sxffocated in the underground dungeon)" and 
"SUFFOCATE also refers to situations in n-hich breathing is impos- 
sible because mouth and nose are covered (suffocating under the mud 
and earth which had fallen over his head)." 

-According to Harvey's opinion testimony, suffocation, "stoppage of 
breathing," caused insured's death. If so, the question is whether there 
was evidence sufficient to support a finding that suffocation was caused 
"through external, violent and accidental means." 

There was no evidence tending to show: (1) the presence of noxious 
or poisonous gas; (2) the insufficiency of available oxygen; (3) bruises 
or other bodily injury; (4) when and under what circumstances insured 
lay down on his bed; ( 5 )  insured's physical condition prior to and a t  
the time he lay down on his bed. 

The evidence tends to show: Jj7hen observed, some six to ten hours 
after death, insured was lying flat on his face, his face buried in the  
bed covers. Rigor mortis ("rigidity of muscles after death," Webster, 
op. cit.) had "set in." At that time, insured's "nose, lips, and his entire 
face was flattened, was mashed in and flattened." 

There was no evidence to support plaintiff's allegation that insured 
became "entangled in the bed covers" while asleep. Indeed, the evi- 
dence contradicts this allegation. 

I t  is noted that plaintiff alleged insured, shortly after arriving a t  his 
home on March 5 ,  1961, about 5:30 p.m., "went to his bedroom and 
laid across the bed and went to sleep." 

In  our view, the only reasonable inference to be drawn from plain- 
tiff's evidence is that insured voluntarily laid down on his own bed. 
TVhen Harvey observed the body of insured, insured was lying on the 
bed, diagonally, on top of the bed covers. Assuming death by suffoca- 
tion caused in whole or in part from contact with the bed covers, this 
was the unintended and unexpected result of insured's voluntary act. In 
our opinion, the admitted evidence was insufficient to show that death 
by suffocation was caused by accidental means. 
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For the reasons stated, defendant's motion(s) for judgment of non- 
suit should have been allowed. Hence, the judgment of the court below 
is reversed. 

Reversed. 

STATE v. ELLEN MARIE DAVIS. 

(Filed 1s March 1961.) 

1. Trespass § 12; Constitutional Law §S 20, 30- 
A person who, without permission or invitation, enters upon premises in the 

peaceful possession of another and who, after his presence is discoverecl and 
lie is unconditionally ordered to leave hx the one in legal possession, re- 
fuses to leave and remains on the premises, is a trespnsser from the beginning, 
and may be conricted of violating G.S. 14-134, and such result does not vio- 
late anF constitutional rights. Constitution of North Carolina, Article I, 5 15 ; 
Privileges or Immunities, Due Process and Equal Protection Clauses of the 
Fourteenth Amendment to the Constitution of the United States. 

2. Same; Innkeepers S 1- 
G.S. 52-1 has no application to a proswution of defendant for trespass in 

refusing to leave a restaurant after she had been ordered to do so by the 
manager of the restaurant, notwithstanding that the manager also owned a n  
adjacent motel, when there is no evidence that he operated or managed the 
motel, or that defendant ever applied for lodging a t  the motel. 

APPEAL by defendant from Parker, J. ,  October Criminal Session 1963 
of HALIFAX. 

The defendant was tried upon a bill of indictment charging her with 
a violation of the provisions of G.S. 14-134, in tha t  she unlawfully tres- 
passed upon the premises of the Plantation Restaurant a t  Enfield, 
North Carolina. The restaurant is owned and operated by William R. 
Davis, the prosecuting witness, who also owns the Enfield Motel lo- 
cated about 50 feet north of the restaurant on the same side of High- 
nray 301. The restaurant serves white people only and has a sign to 
that  effect a t  the entrance thereof. 

The State's evidence tends to show tha t  the Plantation Restaurant 
is Iocated about 65 feet from Highway 301 within the term limits of 
Enfield; that  on the night of 6 August 1963 the defendant and other 
Negroes, approximately 35 in number, forced their way into the Plan- 
tation Restaurant through the back door and took seats a t  tabIes 
where white customers were being served. Tha t  around noon on 7 
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August 1963 the defendant, accompanied by approximately 35 other 
Negroes, approached the front entrance of the Plantation Restaurant, 
and the owner of the restaurant locked the front door. The defendant 
sat down on the floor mat  in front of the door. The owner of the restau- 
rant  unlocked the front door and repentedly requested the defendant 
and otliers to 112o~~e away from the front door in order that  his cus- 
tomers might enter the restaurant. H e  also requerted them to leave the 
premises. Keither the defendant nor the other Kegroes present paid any 
attention to the requests of the proprietor of the restaurant. Officers 
were callcd, and the request to the defendant and the other Negroes 
to leave the premises of the restaurant was again made in the pres- 
ence of the offirers, and upon the failure of tlie defendant and others 
to unblock the entrance to the restaurant and leave the premises, the 
defendant and others were arrested and charged with trespass. 

The State's evidence also tends to s h o ~  that  on this occasion the de- 
fendant never requested service a t  the restaurant. 

The defendant moved for judgment as of nonsuit a t  the close of the 
State's evidence. Motion denied. The defendant offered no evidence. 

The jury returned a verdict of guilty as charged in the bill of indict- 
ment. From the judgment imposed, the defendant appeals, assigning 
error. 

Attorney General Bruton,  D e p u t y  At torney General Ralph  M o o d y  
for the State .  

Thenosezts T .  Clayton,  ?V. 0. Warner ,  Samuel  S. Mitchell,  Floyd B. 
McICissick for the defendant. 

DEXNY, C.J. The appellant assigns as error the refusal of the court 
belon- to sustain her motion for judgment as of nonsuit. 

The defendant contends that  G.S. 14-134, which in pertinent part  
reads: "If any person after being forbidden to do so, shall go or enter 
upon the lands of another, without a license therefor, he shall be guilty 
of a misdemeanor," is unconstitutional by reason of conflict with 
Article I ,  Section 17 of the Constitution of Xorth Carolina and the 
Privileges or Immunities, Due Process and Equal Protection Clauses 
of the Fourteenth Amendment to the Constitution of the United States; 
t ha t  said prosecution here rests upon an unlawful exercise of legisla- 
tive power by a private citizen, to wit, tlie prosecuting witness. I n  other 
words, the defendant contends she has the inherent right to  exercise the 
fundamental freedom to enter upon the premises of any private busi- 
ness which is open to the public generally, whether she is forbidden to 
do so or not, and any abridgment of that right is unconstitutional. 
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This Court, in S. v. Clybzirn, 247 K.C. 435, 101 S.E. 2d 295, speak- 
ing through Rodman, J., said: "Our statutes, G.S. 14-126 and 134, im- 
pose criminal penalties for interfering with the possession or right of 
possession of real estate privately held. These statutes place no limita- 
tion on the right of the person in possession to object to a disturbance 
of his actual or constructive possession. The possessor may accept or 
reject whomsoever he pleases and for whatsoever n-him suits his fancy. 
When that possession is wrongfully disturbed it is a misdemeanor. The 
extent of punishment is dependent upon the character of the possession, 
actual or constructive, and the manner in ~ ~ h i c h  the trespass is com- 
mitted. Race confers no prerogative on the intruder; nor does it impair 
his defense. 

"The Fourteenth Anlendnient to the Constitution of the United 
States created no nen. priv~leges. I t  merely prohibited the abridgment 
of existing privileges by state action and secured to all citizens the 
equal protection of the laws. " " " 

( L + +  n n (1 ) t  is apparent the Legislature intended to prevent the un- 
wanted invasion of the property rights of another. S ,  v. Cooke, supra 
(216 N.C. 518, 98 S.E. 2d 885) ; S. v. Baker, 231 S.C.  136, 56 S.E. 2d 
424. I t  is not the act of entering or going on the property which is con- 
demned; it is the intent or manner in which the entry is made that 
makes the conduct criminal. -4 peaceful entry negatives liability under 
G.S. 11-126. An entry under a bona fide claim of right avoids criminal 
responsibility under G.S. 14-134 even though civil liability may re- 
main. S. v. Faggart, 170 S .C.  737, 87 S.E. 197; S. v. Wells, 142 N.C. 
590; S. v. Fisher, 109 S .C.  817; S. v. Crosset, 81 N.C. 579. 

T h a t  is the meaning of the word 'enter' as used in the statute de- 
fining criminal trespass? The n-ord is used in G.S. 14-126 as n~ell as 
G.S. 14-131. One statute relates to an entry with force; the other to a 
peaceful entry. We have repeatedly held, in applying G.S. 14-126, 
that one who remained after being directed to leave is guilty of a 
n-rongful entry even though the original entrance Jvas peaceful and 
authorized. S. v. Goodson, supra (235 N.C. 177, 69 S.E. 2d 242) ; S. v. 
Flenzing, 194 X.C. 42, 138 S.E. 312; S. v. Robbins, 123 N.C. 730; S. V. 
Jt'ebstcr, 121 N.C. 586; S. v. Gmy, 109 N.C. 790; S, v. Talbot, 97 N.C. 
494. The word 'entry' as used in each of these statutes is synonymous 
with the xord 'trespass.' I t  means an occupancy or possession contrary 
to the wishes and in derogation of the rights of thc person having ac- 
tual or constructive pocsession. Any other interpretation of the word 
would in~properly restrict clear legislative intent. * * *" 

In light of the foregoing decision and the authorities cited therein, 
we hold that where a person without permission or invitation enters 
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upon the premises of another, and aftcr entry thereon his presence is 
discovered and he is unconditionally ordered to leave the premises by 
one in the legal possession thereof, if he refuses to leave and remains on 
the premises, he is a trespasser from the beginning. 

Liliewise, "it is the l a v  of this jurisdiction that although an entry 
on lands may be effected peaceably and even with pernlission of the 
owner, yet if, after going upon tlie premises of another, the defendant 
uses violent and abusive langyage and conmits such acts as are rea- 
sonably calculated to intiinidate or lead to a breach of the peace, he 
would be liable for trespass civzliter as well as crimiliter (S. v. Stinnett, 
203 N.C. 829, 167 S.E. 63), for 'It may be, lie was not at  first a tres- 
passer, but he became such as soon as he put himself in forceable op- 
position to the prosecutor'." Freeman v. Acceptance Corp., 205 N.C. 
257, 171 S.E. 63. 

The defendant further contends that her arrest and prosecution were 
violative of her rights under G.S. 72-1, ~~i-hich reads as follows: "Every 
innkeeper shall a t  all times provide suitable food, rooms, beds and 
bedding for strangers and travelers whom he may accept as guests in 
his inn or hotel." (Emphasis ours.) 

There is evidence in the record to the effect that the prosecuting wit- 
ness owned tlie Enfield hIotel; however, there is no evidence in the 
record tending to shorn that the prosecuting witness operated or man- 
aged the motel. Furthermore, there is no evidence tending to show that 
the defendant ever applied for lodging a t  the motel. Therefore, we 
hold that G.S. 72-1 has no application to the facts in this case. 

We further hold that the provisions of G.S. 14-134 do not conflict 
with Article I, Section 17 of the Constitution of North Carolina or with 
the Privileges or Immunities, Due Process and Equal Protection 
Clauses of the Fourteenth Amendment to tlie Constitution of the 
United States. United States v. Harris, 106 U S .  629, 27 L. Ed. 290. 

The evidence adduced by the State in the trial below was sufficient 
to carry the case to the jury and to support the verdict rendered. 

The motion for judgment as of nonsuit was properly overruled. 
We have examined the remaining assignments of error and they 

present no prejudicial error. 
In  the trial be lo^, we find 
No error. 
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STATE v. ROBERT BLOW. 

(Filed IS March 1961.) 

APPEAL by defendant from Parker, J., October Criminal Session 1963 
of HALIFAX. 

The defendant  as tried upon a bill of indictment charging him with 
a violation of the provisions of G.S. 14-134, in tha t  he unlawfully tres- 
passed upon the premises of the Plantation Restaurant a t  Enfield, 
North Carolina. The restaurant is owned and operated by William R. 
Davis, the prosecuting witness, who also onxs the Enfield Motel lo- 
cated about 30 feet north of the restaurant on the same side of High- 
way 301. The restaurant serves white peoplc only and there is a sign 
to that effect at the entrance thereof. 

The jury returned a verdict of guilty as charged in the bill of indict- 
ment. Froin the judgment imposed, the defendant appeals, assigning 
error. 

Attorney General Bruton, Deputy Attorney General Ralph Moody 
for the State. 

Theaoseus T.  Clayton, IT7. 0. Ti7arner, Sanzuel S. Xitchell, Floyd B. 
McIiissick for the defendant. 

PER CURIAM. The State's evidence against this defendant mas sub- 
stantially the same as the evidence in the case of S, v .  Davis, ante, 463. 

The defendant's assignments of enor purport to raise the same ques- 
tions raiscd in the above case. The trial, verdict and judgment entered 
in this case will be upheld on author it,^ of the opinion in S. v. Davis, 
supra. 

K o  error. 

ROBERT F. DEASES v. ALES ANDERSON CLARK, MAGGIE P. BOWERS, 
ROBERT A. BOWERS AA-D BARRCS CONSTRUCTION CO. 

(Filed IS J1nrc3h 1061.) 

1. Pleadings § 1- 

While the clerk of the Superior Court has author it^, a t  the time of issu- 
ance of summons, to estend the time for filing complaint to a day certain, not 
to exceed tn-enty days, lipon plaintiff's application stating the nature and 
purpose of the suit, the clerk has no authority to extend the time for filing 
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complaint be~ond the time specified in such order unless the plaintiff has se- 
cured an order to esainine the defendant; prior to filing complaint. G.S. 1-121. 

2. Sal- 
Where, upon issuance of summons, the clerk has extended the time for filing 

complaint, the judge of the Superior Court has discretionary power to permit 
plaintiff to file a coinplaint after the time specified in the order and after the 
expiration of the statutory time, the discretionarg power of the judge in this 
respect not being limited by G.9.  1-121. G.S. 1-132. 

3. Same; Courts § & 

Where the clerk a t  the tinie of issuance of summons extends the time for 
filing coml~laint for twenty clays, and thereafter enters an order dismissing 
the action for failure to file coniplaiilt within the time limited, the Superior 
Court on appeal acquires jurisdiction of the entire cause, and has discretion- 
ary power to permit plaintiff to file complaint notwithstanding that the clerk 
had no authority to do so. 

4. Appeal and Error 5 8- 
Where an order of the Superior Court is entered under the Court's erroneous 

holding that it had no discretionary authority in the matter, the cause will be 
remanded in order that the Court may determine the matter in the proper 
exercise of its discretion. 

APPEAL by plaintiff from an order entered by Judge Joseph W. Park- 
er on 23 January 1964 and from a supplementary order entered by the 
same judge on 28 January 1964 a t  the January 1961 Session of EDGE- 
C O M B E ,  both orders affirming an order of the clerk of the superior 
court of Edgecombe County entered on 10 January 1964. 

Bridgers, Horton & Britt by  Marvin V .  Horton for plaintiff appel- 
lant. 

Battle, Winslow, Merrell, Scott & TViley b y  Thomas L. Young for 
defendant appellants. 

PARKER, J .  On 18 November 1963 plaintiff commenced this action 
by the issuance of summonses. The summons to be served on defen- 
dant Alex Andorson Clark was directed to the sheriff of Warren Coun- 
ty ;  the summons to be served on the defendants biaggie F. Bowers and 
Robert A. B o ~ e r s  was directed to the sheriff of Stanly County; and 
the summons to be served on the defendant Barrus Construction Com- 
pany mas directed to the sheriff of Lenoir County. At the time of the 
issuance of these three sun~monses, the clerk of the superior court of 
Edgecon~be County on three written applications of plaintiff by three 
written orders extended the time for filing complaint to 8 December 
1963, and directed that a copy of plaintiff's application for extension 
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of time to file complaint showing the nature and purpose of the suit 
and a copy of his order extending the time for filing complaint be 
served with a copy of the complaint on each defendant. G.S. 1-121. 
Plaintiff's written applications for extension of time to file complaint 
in each case state: "* " * the nature and purpose of this action are as 
follows: to recorer for personal injuries received in a n  automobile- 
truck collision wliich occurred on June 12, 1963, a t  about 2:30 p.m. in 
Halifax County, N. C. on highway under construction between Wel- 
don and Roanoke Rapids, S. C." Service of process as commanded by 
the clerk's order was had in apt  time on each defendant. 

On 2 January 1964 defendants Clark, Jlaggie F. Bowers and Robert 
A. Bowers made a written motion before the clerk to dismiss the ac- 
tion as to them, because a complaint had not been filed as of the date 
of the filing of their motion. 

On 3 January 1964 plaintiff left a complaint in the clerk's office and 
filed a written application with the clerk requesting that  he in his dis- 
cretion allow him to file his complaint, and issue an  order for service 
of copies of the complaint on each defendant. I n  his application he re- 
cites tha t  his counsel had had correspondence with the liability insur- 
ance carrier for defendant Barrus Construction Company, and had had 
no contacts from the individual defendants, and his counsel had the 
belief tha t  the complaint could be filed within a reasonable time after 
8 December 1963. 

On 10 January 1964 the clerk entered an order, on motion of the 
individual defendants, dismissing the action as to them and allowing 
plaintiff's application for an order of service of the complaint on the 
corporate defendant. From that  part of the order dismissing the action 
against the individual defendants, plaintiff appeals. 

On 23 January 1964 Judge Joseph IT. Parker entered an order affirm- 
ing the clerk's order and dismissing the appeal. 

On 28 January 1964 Judge Parker entered a supplementary order, 
wherein he found as facts the facts we have set forth above. Thereafter, 
his supplementary order reads: 

"9.  That  the delay in filing the complaint was not unreason- 
able, and there has been no laches or unreasonable neglect on the 
part of the plaintiff to proceed in the cause against the defendants 
served. 

"-4nd the Court being of the opinion that  the Clerk of Superior 
Court of Edgecombe County was ~ ~ i t h o u t  discretionary authority 
to issue orders of service of the paid con~plaint upon the defen- 
dants, Alex Anderson Clark, J h g g i e  F. Bowers and Robert A. 
Bowers; 
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"And the Court being of the further opinion that the question 
presented by the appeal from the Order of the Clerk does not in- 
voke tlie discretionary authority of the Judge of the Superior 
Court to allow the plaintiff to have his complaint served on the 
defendant, Alex Anderson Clark, Maggie F. Bowers and Robert 
A. Bowers, but is only addressed to the question of whether or not 
the Clerk of Superior Court of Edgecornbe County had authority 
to issue the order of service of said complaint; 

"It is, therefore, ORDERED that the order entered by the 
Clerk of Superior Court of Edgecoinbe County on January 10, 
1964, be and the same is hereby affirmed, and that this appeal is 
dismissed." 

By virtue of the provisionr of G.S. 1-121 "the clerk may a t  the time 
of the issuance of summons on application of plaintiff by written order 
extend the time for filing complaint to a day certain not to exceed 
twenty (20) days"; and the application and order must state the 
nature and purpose of the suit. This statute now expressly provides 
that "the clerk shall not extend the tiine for filing complaint beyond the 
time specified in such order," unless the plaintiff has secured an order 
to examine tlie defendant prior to filing con~plaint. Hence, the power 
of tlie clerk to extend tlie time for filing complaint is clearly limited. 
hlcIntosh, n'. C. Practice and Procedure, 2d Ed., Vol. I, sec. 1115. See 
O'Briant v. Bennett, 213 K.C. 400, 196 S.E. 336. The part of G.S. 1-121 
quoted above was enacted at  the 1927 Session of the General Assembly, 
Public Laws, Session 1927, Ch. 66. 

On 18 November 1963 the clerk, on applications of plaintiff, extend- 
ed the time for filing complaint to 8 December 1963. Under the plain 
and unambiguous language of G.S. 1-121-plaintiff having secured no 
order to examine defendants or any one of them-the clerk had neither 
authority nor discretion on 3 January 1964 to extend the time for filing 
coinplaint beyond 8 December 1963, and to order it served on the de- 
fendants. 

However, since G.S. 1-121 mentions only the clerk, and the well- 
established general rule is that the judge has inherent discretionary 
power to permit plaintiff to file a complaint after expiration of statu- 
tory time or to permit untimely pleadings to be filed, G.S. 1-121 does 
not affect the discretionary power of the judge. Veasey v. King, 244 
N.C. 216, 92 S.E. 2d 761; Early v. Eley, 243 X.C. 695, 91 S.E. 2d 919; 
OIBriant v. Bennett, supra; Hines v. Lucas, 195 N.C. 376, 142 S.E. 319; 
Church v. Church, 155 S .C.  564, 74 S.E. 14; Gri,fln v. Light Co., 111 
N.C. 434, 16 S.E. 423; Gilchrist v. Kitchen, 86 N.C. 20; Anderson v. 
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Anderson, 1 N.C. 20. Further, another statute, G.S. 1-152, stemming 
from our original code provides, "The judge may likewise, in his dis- 
cretion, and upon such terms as may be j u t ,  allow an answer or reply 
to be made, or other act to be done, after the time limited, or by an 
order may enlarge the time." G.S. 1-152, fornierly C.S. 536, has been 
held applicable to complaints. Hines v. Lucas, supra. 

When plaintiff in the instant case appealed from the clerk's order 
to the judge, the judge mas not limited to a review of the action of the 
clerk, but was vested with jurisdiction "to hear and determine all mat- 
ters in controversy in such action," and render such judgment or order 
within the Iimits provided by law as he deemed proper under all the 
circumstances made to appear to him. G.S. 1-276; Hudson v. Fox, 257 
N.C. 789, 127 S.E. 2d 556 ; Blades IJ.  Sp~tzer, 252 N.C. 207, 113 S.E. 2d 
315; Langley v. Langley, 236 N.C. 184, 72 S.E. 2d 235; Bailey v. Davis, 
231 K.C. 86, 53 S.E. 2d 919 ; Perry v. Bassenger, 219 N.C. 838, 15 S.E. 
2d 365; Strong's N. C. Index, Vol. I, Courts, sec. 6. 

Rich v. R .  R., 244 K.C. 175, 92 S.E. 2d 768, was an action to recover 
personal and property damage caused by a collision a t  a grade cross- 
ing between plaintiff's autonlobile and defendant's train. The clerk 
entered a judgment by default and inquiry against the individual de- 
fendants. Later the individual defendants moved in superior court be- 
fore the judge that the judge in his discretion set aside the judgment 
by default and inquiry against them, and permit thern to verify the 
answer theretofore filed by them or in lieu thereof permit them to file 
a new verified answer. The judge heard the motion, made full findmgs 
of fact, and in the exercise of his discretion and in furtherance of jus- 
tice ~ a c a t e d  the judgment by default and inquiry and allowed the in- 
dividual defendants 30 days within which to verify nunc pro tunc the 
answer theretofore filed in their behalf. Upon appeal this Court affirm- 
ed the order of the judge. 

Indubitably, a judge of the superior court in Xorth Carolina has in- 
herent power in his discretion and in furtherance of justice to extend 
the time for filing a complaint, and he is also vested with such au- 
thority by statute. G.S. 1-152; Rich v. R .  R., supra; Gri,fin v. Light 
Co.. supra; Gitchrist v. Kitchen, szrp1.a. 

The judge below erred in holding in his supplementary order "that 
the question presented by the appeal from the Order of the Clerk does 
not invoke the discretionary authority of the iudge of the Superior 
Court * * * , but is only addressed to the question of whether or not 
the Clerk of the Superior Court of Edgecombe County had authority to 
issue the order of service of said complaint." It vould seem that the 
judge below was of the same erroneous opinion that the appeal from 
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the clerk did not invoke his discretionary power, when he entered his 
order dated 23 January 1964, for the supplementary order entered five 
days later merely gives the grounds for his ruling-the ultimate rul- 
ing in each order being identical. The whole matter was before the 
judge below on appeal, and he was vested with the power as to whether 
or not he should exercise his discretion in furtherance of justice to per- 
mit or to refuse plaintiff's motion for an  extension of time to file his 
complaint. The trial judge is p r~sunwd best to know what order and 
what indulgence will promote the ends of justice in each particular 
case. How the discretion of the trial judge s!iould be exercised in this 
case n7e are not authorized to express an opinion. The case is remanded 
to be proceeded with according to law for there is error. 

Error. 

PAULINE TURNER V. Lorn ETJGENE TURNER. ERNEST JAMES THOMP- 
SON, AXD BOARD OF SCHOOL CO~IJIISSIOSISRS OF GASTONI,~ G R ~ D E D  SCHOOLS 
DISTRICT. 

(Filed 18 March 1064.) 

1. Automobiles 5s 41g, 43- 

In an action by a passenger in an auiomobile to recoTer for injuries receiv- 
ed in a collision at  an intersection, evidence that the driver of the car in 
which plaintiff was riding stopped before entering the intersection with the 
dominant highway but then drove into the intersection although he could have 
scen the other car approaching from his right, and th:it the driver of the other 
car failed to Beep a proper lookout and dro\.e a t  an nnlavful speed into the 
intersection and collided with the first c:ar, which was first in the intersection, 
held sufficient to be submitted to the jury on the question of the actionable 
negligence of each driver. 

2. Appeal and Eiwr 5 40- 

d new trial will not be awarded for mere technical error but only for error 
which is prejudicial. 

3. Negligence S 8- 

Where the actire negligence of each of two responsible agents combines and 
constitutes a proximate cawe in producing the injury, each is civilly liable 
notwithstnnding one may have been more or less negligent than the other. 

APPEAL by defendants from Froneberger, J., October, 1963 Civil 
Session, GASTON Superior Court. 

The plaintiff instituted this civil action to recover damages for per- 
sonal injuries she sustained in a Gastonia street crossing collision be- 
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tween a Plymouth auton~obile owned and driven west on West Third 
Avenue by her husband, the defendant, Loyd Eugene Turner, and a 
Ford truck owned by the defendant Board of School Commissioners 
and driven south on South Chester Street by the defendant Tliompson. 

On the day of the accident thc  eath her was clear. Both streets were 
paved. TTTcst Third Avenue was 20 feet wide; South Chester Street, 30 
to 35 feet wide. Stop signs were in place on JJTest Third Avenue, making 
South Chester tlie dominant street. According to plaintiff's evidence, 
the defendant Turner approached the intersection, driving west on 
West Third Avenue, stopped at the stop sign. "He stayed stopped Iong 
enough to look both wnys H e  1ool;ed to the right first and then to the 
left. Then he pulled out a t  n q x e t l  of about 10 iniles per hour. Yes, 
sir, I PnIv a Ford trucli coining from my right. Yes, sir, I did after we'd 
started into the intersect~on. \Tell, the front n-heels of our car was half 
way in the intersection when I saw the Ford truck. The Ford truck 
was going south. I 'd say the Ford trucl: ~ v a s  120 feet away when 1 
first snn- it. It was to illy right. Yes, I havc an  opinion satisfactory to 
myself as to what speed the Ford truck Tvas n~alt ing when I saw it. 
RIy opinion is 50 i d e s  an  hour." 

The defendant Thompson testified: "As I n-au going down Chester, 
I did not pay strict attention to ~ d ~ c t l i c r  there was any car to my left 
in tlie left lane or not. There wasn't any a. I noticed. I was going 
do~vn Chester I was going between 20 or 23, no more. I didn't see tlie 
car (Turner's) crossing Chester until 11c was riglit a t  me. . . . When 
I seen (sic) him I was about 10 feet from him." Chester was a one- 
way street for travel south. 

According to the testimony of the police officer who investigated the 
accident, the Plylnouth automobile n-as demolished. The front fender 
and the grill of tlie truck were damaged. The debris indicated the col- 
lision occurred in tlie northr~cst quadrant of the intersection. The truck 
left 10 or 12 feet of skid nlarks but stopped a!most a t  the point of iin- 
pact. The defendant Turner had tlie odor of beer on his breath and an 
unopened can of beer was found in his car. 

On the oral argument the parties agreed tlie Board of School Com- 
missioners waived its governmental immunity by procuring indemnity 
insurance sufficient to cover its liability in this accident. 

The pIaintiff offered medical evidence of her serious and permanent 
injuries. The court submitted, and the jury answered, issues as here 
indicated: 

"1. Was the plaintiff injured by the negligence of the defendant 
Loyd Eugene Turner, as alleged in the Complaint? 

Answer: Ycs. 
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"2. Was the plaintiff injured by the negligence of the defendants 
Ernest James Thompson and Board of School Commissioners of 
Gastonia Graded School District, as alleged in the Complaint? 

Answer: Yes. 

"3. What amount of damages, if any, is the plaintiff entitled to 
recover? 

Answer: $37,500.00." 

From the judgment on the verdict, the defendants appealed. 

TY. A'. Puett, Childers & Fowler hy Man: L.  Childers, Henry L. 
Fowler, Jr., for plaintiff appellee. 

Hollowell & Stott, by Grady B. Stott for defendant appellants. 

HIGGINS, J. The plaintiff alleged that her injuries were proximate- 
ly caused by the joint and concurrent, acts of negligence on the part 
of the defendants. She alleged (1) the defendant Turner was negli- 
gent in that hc entered the arterial highway from a stop street without 
ascertaining the nmvcment could be made in safety, and (2) the de- 
fendants Thompson and the Board of School Commissioners were neg- 
ligent in that Thompson drove the truck into the Turner Plymouth, 
which was first in the intersection, without keeping a proper lookout 
and a t  an unlawful rate of speed. 

The plaintiff offered medical evidence of her serious and permanent 
injuries. She called both defendants Turner and Thompson as adverse 
witnesses. The evidence of each tended to magnify the negligent acts of 
the other and to minimize his own. Kcither defendant, however, offer- 
ed other testimony. The collision occurred a t  noon on a clear day. The 
evidence permitted the inference that concurrent acts of negligence on 
the part of both drivers caused the plaintiff's injuries. Riddle v. Artis, 
243 N.C. 668, 91  S.E. 2d 891; Tillman v. Bellamy, 242 K.C. 201, 87 
S.E. 2d 253. 

Attorneys for both parties mere meticulous in the examination, and 
especially so in the cross-examination, of witnesses. Exceptions to the 
admission and exclusion of testimony were numerous. However, the 
variation from the script approved by this Court in such cases is too 
slight and too microscopic to have misled the jury or to have influenc- 
ed the verdict. "Kern trials are not awarded because of technical er- 
rors. The error must be prejudicial." l>avis v. Ludlum, 255 N.C. 663, 
122 S.E. 2d 500. After all, two vehicles slammed into each other in the 
intersection in broad daylight, injuring the passenger in one of them. 
One driver may have been more or less negligent than the other, but 
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the law does not measure negligence on a percentage basis in cases of 
this nature. Cashatt v. Seed Co., 202 X.C. 383, 162 S.E. 893. Each de- 
fendant is civilly responsible if some negligent act of his, coinbmed 
with the negligent act of the other, produces the harmful result. Dur- 
roch u. Johnson, 250 N.C. 307, 108 S.E. 2d 589. 

This appeal does not present any new or novel legal problem. The 
many assignments of error have been examined. A seriatim discussion 
would add nothing of value to the traffic law of this State. While the 
judgment is for a substantial sum, the plaintiff's injuries were serious. 
I n  the trial, we find 

No error. 

HAYNES PETROLEUM CORPORATION v. J. A. TURLINGTON. 

(Filed 18 3larch 1901.) 

1. Principal and Agent § i5- 
Ordinarily a collectin; agent has authori6 to accept only money or legal 

tender, but when a check accepted by the wen t  is duly paid the principal is 
bound regardless of whether the agent gets the actual cash or only a crcdit a t  
the bank to his own account. 

Where the evidence discloses that a collecting agent also operated a wpa- 
rate business owned by him and that payments on account for monies due 
the principal were made to the agent by checks, some of which n-ere niade 
payable to the yrincilml and some to the agent's business, but further that 
the agent had authority to accept checks parable to his individual business 
provided he endorsed them over to the principal, held,  the agent's authority 
being admitted, payment to the agent constituted in law p y m e n t  to the prin- 
cipal, and, in the absence of notice the payer was not under duty to see to 
the application of payment. 

APPEAL by plaintiff from Bundy, J., Xovernber 1963 Session of PITT. 

Blount d2 T u f t  and Fred T.  Mat tox  for plaintiff. 
X o  counsel contra. 

MOORE, J .  Plaintiff sues on an  open account for merchandise sold 
and delivered. Plaintiff alleges that there is a balance due of $1525.49, 
demand was made and p a p e n t  refused. Defendant admits that  he 
purchased and received all of the i t e m  charged to him except one, al- 
leges payment in  full, and counterclaims for overpayment of $329.56. 
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Plaintiff corporation is engaged in the business of selling petruleurn 
products tlirougli its bulk plant in the town of Fountain, Xorth Car- 
olina. From Xuguat 1960 through November 1961 defendant operated 
a sawmill in the area and purchased diesel fud, gasoline and other 
products from plaintiff. The merchandise was delivered to defendant 
by James 13. Fountain, Jr., who was in charge of plaintiff's plant. 
There is evidence that James B. Fountam, Jr.  also operated, under the 
name of Fountain Enterprises, a 6ep:~rate service station business in 
front of plaintiff's plant on land belonging to plaintiff. Mr. W. F. 
Haynes, president of plaintiff-Hayntls Petroleun~ Corporation-testi- 
fied: "Fountnin Enterprises was an individual, James B. Fountain, Jr .  
. . . Fountain Enterprises is a distinct and separate entity from Haynes 
Petroleum Corporation. This station (Fountain Enterprises) . . . was 
an entirely independent corporation entity . . ." 

Defendant contends that he was not credited with ten payments ag- 
gregating $1691.23 ~ l i ~ c h  were made lo Mr. Fountain. He  introduced 
in evidence ten cancelled checks, three of which were made payable to 
Haynes Petroleum Corporation, one payable to Fountain Enterprises 
and endorsed for deposit to Haynes Pt~troleum Corporation, and six 
payable to Fountain Enterprises. 

Defendant lestified that lie bought petroleun~ products only from 
Hayncs Petroleum Corporation and that lie did not make purchases 
of any land from Fountain Enterprises. To explain why some checks 
were made payable to I-Iayncs Petroleum Corporation while others 
were made pnyable to Fountain Enterprises, defendant said: "He (Mr. 
Fountam) made them out and I signed tl~em. I don't know how they 
handled that. I never asked n.hy they wore payable that wny." 

Mr. Haynes, president of plaintiff corporation, testified: 

"I do not know whether Mr. Turlington (defendant) received cash 
for those checks not reflected on the account. Mr. Fountain worked for 
me from the Spring of 1960 until the Spring of 1962. He had authority 
to collect and deposit money for H a j m s  Petroleum Corporation. He  
had authority to deposit money (sic) made out to Fountain Enter- 
prises if he cndorscd it over to Haynes Petroleum Corporation just as 
anybody could any check. . . . Mr. Fountain had no authority to col- 
lect accounts for Haynes and deposit it in Fountain Enterprises. He 
did have authority to collect from Fountain Enterprises and deposit to 
the account of Haynes Petroleum Corporation." 

After stating the contentions of the parties, the court charged the 
jury as follows: 

"Now, gentlemen, if the defendant paid Fountain and Fountain 
was the plaintiff's agent, then that in law constituted paying the 
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plaintiff, for payment to its agent is payment to the principal. If 
Fountain didn't apply the money to the right place, didn't turn i t  
over to  Haynes and didn't deposit i t  to Haynes, then that's a 
matter between Haynes and Fountain." 

A verdict was returned in favor of defendant on his counterclain~, 
and judgment was entered accordingly. 

Plaintiff contends that  the instruction quoted above is insufficient to 
inform the jury of the law arising on the evidence with respect to 
agency. It is argued that  defendant had the burden and duty to use 
due diligence and prudence to ascertain whether Mr.  Fountain mas 
acting and dealing within the scope of his authority as agent of plaintiff, 
and defendant, bemg put on notice by the checks made payable to 
Fountain Enterprises and the endorsements thereon that  Mr.  Fountain 
might be misapplying the payments, would not be entitled to credit for 
such checks if he failed to make reasonable investigation as to the 
agent's authority to bind plaintiff in receiving them. (Plaintiff cites 
Edgewood Knoll Apartments v. Braswell, 239 X.C. 560, 80 S.E. 2d 
653; Wzlliams v. Johnston, 92 X.C. 532). I n  short, plaintiff contends 
that  the court should have instructed the jury that  the burden was on 
defendant to ascertain the agent's exact authority and to prove that  
Fountain was authorized to receive the particular payments in the 
manner and form in which they were made. 

I n  the absence of special circumstances, the authority of an  agent 
for collection is limited to the acceptance of money or  legal tender. 3 
Am. Jur., 2d, Agency, s. 138, 13. 531. This rule is subject to an excep- 
tion where the agent, although without authority to discharge the debt 
by acceptance of something other than money, actually realizes money 
on the thing taken by him. 94 A.L.R. 785. While i t  is generally recog- 
nized that  an  agent having authority to collect a debt has no authority 
to receive a check in payment, it is nevertheless held that, where he 
cashes the check and receives the money thereon, the principal is 
bound. Kloewer v. Associates Discount Corp., 62 N.W. 2d 244 (Iowa 
1954) ; Restatement of the Lam, Agency, s. 178; 3 Am. Jur., 2d, Agency, 
s. 139, pp. 531, 532; 94 A.L.R. 7%. Checks made payable to the order 
of an agent, which are cashed by him, : r e  not different from payments 
made in cash so far as the legal effect of the transaction is concerned. 
Zummach v. Polnsek, 227 N.W. 33 (Wis. 1929). The weight of au- 
thority seems to  be that  i t  is immaterial whether the agent gets the 
actual cash from presentation of the check or only a credit a t  the 
bank to his own account. 94 A.L.R. 791. 

The existence of the agency relationship and the extent of the agent's 
authority are not a t  issue in the instant case. These matters were made 
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definite by the testimony of Mr. Haynes, president of plaintiff corpora- 
tion. H e  testified in effect that Mr.  Fountain mas authorized to sell and 
deliver the merchandise on credit and to collect the account, and had 
authority to receive on behalf of plaintiff checks made out to Fountain 
Enterprises if they were endorsed over to Haynes Petroleum Corpora- 
tiion. From this i t  is clear that  Mr.  Fountain was acting within his au- 
thority in receiving checks payable to Fountain Enterprises as credits 
on the account of defendant with plaintiff, if they mere given by de- 
fendant and received by Mr .  Fountain for tha t  purpose. The provision 
that  tlie agent endorse them in favor of plaintiff and deposit them to  
the account of plaintiff placed no burden on debtor defendant to see 
to the proper application of the funds. As the judge stated, that  was a 
matter between the principal and the agent. K O  duty rests upon a debt- 
or, who makes a payment to an  agent designated to receive it, to see 
that  the money reaches tlie principal, if the debtor is without notice of 
an improper purpose or intention on the part  of the collecting agent. 
Shrive? v. Sims, 255 N.TiT. 60, 94 A.L.R. 779 (Keb. 1934). Three of 
defendant's checks were made payable to plaintiff, one payable to 
Fountain Enterprises was endorsed for deposit to plaintiff. five pay- 
able to Fountain Enterprises were endorsed in blank, and one payable 
to Fountain Enterprises and dated "6-17-1961" was not endorsed but 
had an entry on the back, "Credit account of the within named payee 
in Edgecornbe Rank & Trust Co." This clieck dated "6-17-1961" was 
tlie last check ~ h i c h  defendant made payable to Fountain Enterprises. 
The check or checks given by defendant after that  date were made 
payable to I-Iaynes Petroleum Corporation. There is no contention that  
the agent did not receive money for the checks. There is no evidence of 
timely notice to defendant that  the agent had failed to account to plain- 
tiff for the payments. 

The jury was not concerned with the application of agency law. They 
were concerned with a simple factual controversy, whether the checks 
were given by defendant and received by Mr. Fountain as a credit on 
defendant's open account with plaintiff. They resolved this question in 
favor of defendant. 

I n  tlie trial below me find 
No error. 
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WILLIAN SCOTT WHEELER D/B/A FURNITURE FACTORY OUTLET V. 
SAM THABIT AXD WIFE, AXERICA M. THABIT. 

(Filed 18 March 1964.) 

1. Appeal a n d  E r r o r  9 12- 
Notice of appeal from an order overruling a demurrer interposed on 

grounds other than a matter of right for misjoinder of parties and causes 
does not oust the jurisdiction of the lower court, since appeal from such 
order is not authorized. Rule of Practice in the Supreme Court No. 4 ( a ) .  

2. Pleadings 8 6- 
A defendant has thirty days after order orerruling his demurrer in which 

to file answer or petition the Supreme Court for certiorari. G.S. 1-123, G.S. 
1-131 ; Rule of Practice in the Supreme C'ourt KO. 4 ( a ) .  

3. Appeal a n d  E r r o r  53 12, 10- 
While certiojari has the effect of a supersedeas, it cannot preclude the 

lower court from proceeding in the cause by order entered prior to the 
filing of the petition for certiorari. Whether the jurisdiction of the lower 
court is ousted from the time of filing of the petition or only from the time 
the petition is granted, quaere? 

4. Same; Judgments  § 13- 
Where more than thirty days after order overruling a demurrer has tran- 

spired, the court has jurisdiction to enter a judgment by default, and the 
court's authority to do so is not affected by the subsequent filing of a petition 
for certioruri, eren though the petition be filed later on the same day. 

6. Courts 5 9- 
Where the entry of judgment by default is within the authority of the 

presiding judge, another judge of the Superior Court has no power to set 
the default judgment aside except in proceedings to vacate the judgment in 
accordance with statutory procedure. 

APPEAL by plaintiff from Mart in ,  J., August 28, 1963 Session of BUN- 
COMBE. 

Plaintiff lessee instituted this action to recover damages for loss of 
business and injury to his personal property allegedly caused by the 
negligent failure of defendant lessors to properly maintain the water 
system and elevator in the leased premises. Plsintiff appeals from an 
order of Judge Martin vacating a judgment by default and inquiry en- 
tered by Judge W. K, LIcLean a t  a previous term. 

W a d e  Hal l  for plaintiff appellant.  
Lee  and Al len for defendant  appellees. 

SHARP, J. This action was commenced on December 27, 1962 by 
the issuance of summons and filing of complaint. On January 10, 1963 
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the assistant clerk of the Superior Court extended defendants' time in 
which to plead until February 15th. On February 5th tlic defendants 
demurred to the complaint on grounds otlicr than a misjolnder of 
parties and causes of action. Judge IIartin overruled tlie deinurrer on 
June Xtli ;  defendants excepted and gave notlce of appeal to the Su- 
preme Court. However, as they subsquently concluded, the Supreme 
Court will not entertain an appeal from an order o~erruling a demurrer 
except when tlie deinurrcr is intcrposrd as a niattcr of r~glit  for mis- 
joinder of parties and causes of action. N. C. Sup. Ct. It. 4 (a ) .  

After their denlurrer n-as overruled on June 2Gt11, the defendants then 
I I : ~  thirty days in d-hicli to file ansn-er or to petitlon this Court for 
certiorari. G.S. Qs 1-12.5, 131; N. C. Sup. Ct. K. 4 ( a ) .  They did neither 
within the prescnbed tlme, but on July 26th the clerk of the Superior 
Court entered an order extending tlic time "in whicli to file answer 
or to otherwise plead" through August 15th. This was the sccond esten- 
sion granted to the defcndnnts by the clerk. It was not granted with 
the consent of the plaintiff or his attorney; hence, i t  TTas inoperative. 
G.P. 1-123. On July 29th, thirty-three (lays after the ruling on the de- 
murrer, the presiding judge, Honorablc IT7 .  I<. McLean, signed a judg- 
ment by default and inquiry which wis filed a t  9:41 a.m. *4t 7:30 p.m. 
on tlie same day, the plaintiff's attorney was served with a copy of a 
petition to thjs Court for a writ of certiorari. 

On July 30th defendants nioved in the Superior Court to  set aside 
the judgment by default and inquiry on the following grounds: (1) 
Defendants' notice of appeal from tlie d i n g  upon the denlurrer ousted 
the jurisdiction of the court a t  the time i t  was entered, and (2) de- 
fendants had, ''within the time allowed by law," filed a petition for a 
writ of certlorar~ which was tlicn pending in the Suprenle Court. The 
record does not substantiate this representation of timely filing. The 
petition for certiorari rvas not filed in the office of the Clerk of the Su- 
preme Court n n t ~ l  9:00 a.m. on July 31st, thirty-five days after the 
ruling on tlie demurrer. 

On August 28th Judge RIartin vac:~tcd and set aside t l ~ e  judgment 
by dcfault and inquiry upon the ground that Judge ;\lcLean rvaa 
fzinctlts of ic io  on the date he signed the judgment because "this case 
n-as on appeal to the Supreme Court of Xorth Carolina." On Septem- 
ber 3rd tlie Supreme Court denied the defendants' petition for certiorari. 

Certiorari ib a conmon law writ issuing from n superior court to an 
inferior court, tribunal, or board conmanding it to send up tlie record 
of a particular case for review. Ptie v. H o o d ,  C'ol,u. of B a n k s ,  222 N.C. 
310. 22 S.E. 3d 8%; 14 C.J.S., Certiorcri 8 1. At common law the writ 
had the effect of a supersedeas and, except where it has been abrogated 
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or modified by statute, this rule universally prevails today. State V. 
Briskell, 117 Fla. 717, 168 So. 277; 14 C.J.S., Certiorari 8 108(a). In  
this regard see G.S. 1-269. Thus, it is quite clear that, when issued, the 
writ suspends the authority of the lower court in the case pending the 
action of the reviewing court. State v. Walters, 97 N.C. 489, 2 S.E. 539; 
Great American Ins. Co. of iY. Y. v. Peters, 105 Fla. 380, 141 SO. 322; 
Waskey v. Hammer, 179 I?. 273; State v. Bland, 354 310. 391, 189 S.W. 
2d 542, 161 A.L.R. 423; Wilson v. Clary, 212 S.C. 250, 47 S.E. 2d 618; 
Pound, Appellate Procedure in Civil Cases, 61. 

The general rule seems to be that neither notice of intention to file 
a petition for certiorari nor the mere filing of such petition will remove 
the case to the higher court; the lower court loses jurisdiction and the 
higher court acquires it only when the writ is allowed. Red Top Cab 
Co. v. Garsides, 155 Tenn. 614, 298 S.';lT. 263; Mcdrthur v. Faw, 183 
Tenn. 504, 193 S.W. 2d 763; First ATat'l Bank Bldg .  Co., Ltd. v. Diclc- 
son 61. Denny, 202 La. 970, 13 So. 2d 283. However, there is authority 
to the contrary, State v. Ellison, 287 310. 634, 230 S.W. 970, AdcRae v. 
Boykin, 54 Ga. -4pp. 158, 187 S.E. 271, and, in one case, it was held 
that while mere notice of a petition for certiorari would not operate as 
a supersedeas, if granted, it would relate back. The Inhabitants of 
Adams, Petitioners, 10 Pick. (Mass.) 273. 

In this case certiorari was denied. The chronology makes it unneces- 
sary for us to decide whether the mere filing of a petition for the writ 
ousts the jurisdiction of the Superior Court. Certainly its jurisdiction 
was not removed on June 26th by the notice of an unauthorized appeal 
from the order overruling the demurrer. Bizzell v. Bizzell, 247 N.C. 590, 
101 S.E. 2d 668; Veazey v. Durham, 231 N.C. 357, 57 S.E. 2d 377. At 
the time Judge McLean entered the judgment by default and inquiry 
a t  9:41 a.m. on July 29th there was neither appeal nor petition for 
certiorari pending. Therefore, his authority to render the judgment is 
clear. Judge Martin had no power to set i t  aside. Greene v. Labora- 
tories, Inc., 254 N.C. 680, 120 S.E. 2d 82. 

The judgment by default and inquiry is a valid judgment ~vhich 
must stand unless vacated by the Superior Court under the authority 
of G.S. 1-220. The defendants still have ample time to invoke the pro- 
tection of this statute if they can meet its requirements. 

The order vacating the judgment by default and inquiry is 
Reversed. 
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JOSEPH PORTER, APPEARING HEREIN BY HIS NEXT FRIEND, L. E. PORTER V. 
CLARER'CIC EDWARD PITT, ERICA GRAY UXSTEAD, DONALD R. 
HAISLIP AND MILLIE U. HAISLIP. 

(Filed 18 March 1964.) 

Automobiles § 4 3 -  

Where there is plenary evidence of negligence on the part of defendant 
and that such negligence continued to the moment of impact and was a 
proximate cause thereof, such defendant is not entitled to nonsuit on the 
ground that his negligence was insulated by the negligence of his co-de- 
fendant. 

APPEAL by defendant Pitt  from Fountain, J., 21 October 1963 Civil 
Session of NASH. 

Civil action to recover damages for personal injuries. 
The jury found by its verdict that plaintiff was injured by the neg- 

ligence of defendant Pitt  as alleged in the complaint, was not injured 
by the negligence of defendant Euica Gray Umstead as alleged in the 
complaint, and awarded damages in the amount of $10,000. Defendant 
Pitt  in his answer did not plead contributory negligence as a defense to 
plaintiff's action. The other defendants did. The court instructed the 
jury that if they answered the issue of negligence in respect to Erica 
Gray Umstead, a minor 16 years old, who admittedly was driving a 
family purpose automobile owned jointly by defendant Donald R. 
Haislip, his stepfather, and defendant Millie C. Haislip, his mother, 
No, they would not consider the issue as to plaintiff's contributory 
negligence, and the jury left this issue unanswered. 

From a judgment that plaintiff recover $10,000 from defendant Pitt 
and the costs, he appeals. 

Wil l iam L. Thorp,  Jr. and Wi l l iam L). Etheridge for defendant Clar- 
ence Edward Pit t ,  appellant. 

Valentine & Valentine by  I .  T .  Valentine for plaintiff appellee. 

PER CURIAM. Defendants offered no evidence. Defendant Pitt  as- 
signs as error the denial of his motion for judgment of compulsory non- 
suit made a t  the close of plaintiff's evidence. 

Plaintiff's evidence would permit a jury to find the following facts: 
About 10:30 p.m. on 1 April 1962 plaintiff, a boy 14 years old, was 
riding as a passenger in an automobile driven by Erica Gray Umstead, 
a 16 year old boy. They were returning from a show in Rocky Mount. 
When they reached the Nashville-Red Oak Highway, a rural paved 
road, they turned left and proceeded south to Nashville. The Nashville- 
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Red Oak Highway runs approximately north and south between Kash- 
ville to the south and Red Oak to the north. About a mile north of 
Nashville this highway goes over an overpass over U. S. Highyay #64, 
which is the bypass around Nashville. On the north side of the overpass 
coming down off the bridge there is a slight curve in the highway. The 
Dog Pound Road, a dirt road, enters the Xashville-Red Oali High- 
way from the east about three-tenths of a mile north of the overpass. 
At this point both roads are built up. 

Umstead was driving his automobile about 30 or 35 miles an hour 
with his lights on, and on his side of the highway. Khen  they approach- 
ed the overpass, an autonlobile driven by the defendant Pitt, who had 
the odor of intoxicating liquor upon him and was drunk, was coming 
down from the overpass on the Kashville-Red Oak Highway meeting 
the Umstead automobile at  a high rate of speed and zig-zagging on the 
highn-ay. Whereupon, Umstead stopped his aubomobile about 20 or 30 
feet from the entrance of the Dog Pound Road into the Nashville-Red 
Oak Highway and hacked up into the Dog Pound Road and stopped. 
Plaintiff testified: "When the automobile in which I was riding was 
struck by the Pitt  vehicle, it was on the Dog Pound Road. Our car was 
parked about four feet off the Red Oak Road on the Dog Pound Road. 
While our car was thus situated, it was hit by Clarence Pitt's car." I n  
the collision plaintiff sustained serious injuries, Unlstead was knocked 
unconscious, and Umstead's automobile was damaged to a great extent. 

Plaintiff has offered plenary evidence which mould permit a jury to 
find, as alleged in the complaint, that Pitt  was negligent in operating 
his automobile while under the influence of intoxicating liquor in vio- 
lation of G.S. 20-138, and in driving his automobile in a reckless and 
careless manner in violation of G.S. 20-140, and that such negligence 
on Pitt's part nras a proximate cause of plaintiff's injuries. 

There is no merit in defendant Pitt's contention that plaintiff's ac- 
tion should be nonsuited because any negligence on his part was in- 
sulated by Umstead's stopping his automobile and backing up into the 
Dog Pound Road, for the reason that Pitt's negligence continued to the 
actual collision of the two automobiles and played a substantial and 
proximate part in plaintiff's injuries. Lamm v. Gnrtlner, 250 N.C. 540, 
108 S.E. 2d 847. 

The trial court properly overruled defendant Pitt's motion for a 
judgment of compulsory nonsuit. 

We have examined the assignments of error to the charge, and none 
is sufficient to warrant a new trial. All defendant's assignments of er- 
ror are overruled. I n  the trial below we find 

KO error. 
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LULd F. BIEDLIN, AD~~INISTRXPRIX OF THl2 ESTATE OF BRENDA JEm FORD, 
1 ) ~ c e a s ~ u  v. SEABOARD AIR LINE RaILROAD COMPANY. 

(Filed 18 March 1964.) 

Railroads 3- 

Evidence tending to  show that  intestate, with a n  unobstructed view of the 
approacliing train, drove onto tlic track in front of the locomotive, which 
lind its headlights burning, and was  Billed in the collision betn-een the loco- 
motive and tlle automobile, is held to disclose contributory negligence barring 
a s  a matter of law recovery for  wrongful death. 

APPEAL by plaintiff frorn Hobgood,  J., August 12, 1963 "A" Civil 
Session of MECKLENBURG. 

Action for wrongful death. Plaintiff appeals frorn a judgment of in- 
voluntary nonsuit entered against her at  the close of all the evidence. 

Ledford & Ledford for plaintiff appellant.  
Cansler & Lockhar t  for de fendan t  appellee. 

PER CURWAI. Plaintiff's evidence tends to show these facts: 

Rural Road 1008 crosses tlle track of the defendant Railroad a t  
grade in the hamlet of Indian Trail a t  Benton's Store. About 7:30 p.m. 
on March 31, 1961, two autoinobiles traveling south on Highway No. 
1008 approached this crossing. There was a heavy drizzle and visibility 
was poor. The first car was operated by Reginald Gaddy, aged nine- 
teen; the second, close behind the first, was driven by plaintiff's in- 
testate, Brenda Ford, aged sixteen. The decedent wis  n high school 
student on her way to a dance a t  the school gymnasium. She had lived 
in the vicinity of Indian Trail all of hcr life and was very familiar 
with the crossing. 

Upon the trial Gaddy testified that as he neared the crossing his 
mind was on other things and he looked neither left nor right. Not 
until his front wheels mere on the track did he hear the whistle of an 
approaching train. He then looked to his right and saw its headlights 
about two hundred and twenty-five feet to the west of the crossing. 
He  "showered down on the gas" and managed to clear the track, but 
the train struck the vehicle being operated by Brenda Ford. Her body 
was found on the south side of the railload about fifty feet east of the 
crossing. The twenty-six car train carried her automobile about one 
mile down the track before it stopped. Its brakes had been applied in 
emergency approximately sixty feet from the crossing when the fireman 
informed the engineer that the deceased was not going to stop. This 
particular train, No. 96, passed through Indian Trail every night a t  
about the same time. 
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Witnesses for the plaintiff who were in the vicinity a t  the time of the 
collision testified that if the train whistle blew or its bell rang as it 
approached the crossing at  a speed of about sixty miles per hour, the 
sound did not register on them. Kone, however, were willing to swear 
positively that the train did not so signal a t  the Benton's Store crossing. 

Witnesses for the defendant testified positively that the whistle was 
blowing and the bell was ringing. J. B. Ivey who crossed the tracks 
from the south in front of the oncoming train, testified that its head- 
light was burning brightly and its whistle began blowing when the 
train was three hundred feet west of the crossing. After he stopped on 
the north side of the track, he observed Gaddy and Miss Ford ap- 
proaching a t  a moderate, unabated rate of speed. The decedent fol- 
lowed the Gaddy vehicle onto the crossing without looking either left 
or right. Others testified that the crossing was unobstructed. From the 
south side of Benton's Store i t  was ninety-six feet to the track. The 
track was straight and in the daytime a person standing twenty-five 
feet north of the crossing could see for three quarters of a mile to the 
west. At night the gleam of a train's headlight could be seen continu- 
ously for the same distance. 

In  spite of the positive evidence to the contrary, if it be conceded that 
the train failed to signal its approach to the crossing, all the evidence 
manifests that negligence on the part of plaintiff's intestate was a t  
least one of the proximate causes of her tragic and untimely death. 
When conditions are such that a diligent use of the senses would have 
avoided injury, a failure to use them constitutes contributory negli- 
gence n-hich will bar a recovery, TTe hsve said that a railroad crossing 
is of itself a notice of danger. TT'hile a traveler has the right to expect 
a timely warning from the train crew, a failure to give it will not jus- 
tify an assumption by him that no train is approaching. ( 'It is still his 
duty to keep a proper lookout . . . and the mere omission of the train- 
men to give the ordinary or statutory signals will not relieve him of 
this duty." Herndon v. R. R., 231 N.C. 9, 65 S.E. 2d 320; Owens v. 
R. R., 258 N.C. 92, 128 S.E. 2d 4. 

The deceased had a clear, unobstructed view of the approaching 
train. If she had looked she would have seen it. I n s t e ~ d ,  she blindly 
followed Gaddy onto the track in front of a locomotive with its head- 
light burning. He escaped the consequences of his folly; she unfortu- 
nately paid for the negligence of them both. 

The judgment of involuntary nonsuit must be 
Affirmed. 
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EVE PEARSON BAILEY TVILLIFORD V. PENNSYLVANIA THRESHERMEN 
8z FARMERS MUTUAL CASUALTY INSURLYCE COMPANY. 

(Filed 18 March 1964.) 

Insurance 5 40- 

Where, ill an action to recorer on a policy for the destruction of the in- 
sured autoiuobile by fire, tlie court categorically instructs the jury on the 
issue of co17erage that plaintiff was not entitled to recover unless the fire 
occurrcd prior to the expiration of the policy and unless it was accidental 
within the ineaning of the policy, insured may not complain of the refusal 
of the court to subnlit a separate issue as to whether the loss was accidental. 

APPEAL by defendant from Fountain, J., October, 1963 Civil Session, 
NASH Superior Court. 

The plaintiff instituted this civil action to recover $1,750.00, the 
value of her automobile destroyed by fire during the night June 30-July 
1, 1962. The defendant's policy, insuring against loss, expired a t  12:01 
a m . ,  July 1. 

The defendant denied liability on two grounds: (1) The fire occur- 
red after the policy had expired; (2) the plaintiff, or someone under 
her control, intentionally burned the insured vehicle; hence the loss 
was not accidental witliin the meaning of the policy. 

Both parties introduced evidence. The court submitted two issues: 
(1) Coverage, and ( 2 )  amount of tlie loss. The defendant tendered an- 
other issue: whether the loss was accidental. The jury found the de- 
fendant's policy covered the loss and fixed the amount a t  $1,645.00. 
From judgment on the verdict, the defendant appealed. 

i'v'arron, Holdford &. Holdford by  Willianz H .  Holdford for plain- 
tiff appellee. 

Battle, Window,  Merrell, Scott R. TViley by Robert L. Spencer for 
defendant appellant. 

PER CCRIAM. The parties agreed the policy sued on provided cov- 
erage only for direct and accidental loss of, or damage to, the insured 
vehicle. The defendant stressfully contends the court committed error 
in refusing to subrnit a separate issue whether the fire resulted from ac- 
cident. The court in its charge, however, gave the defendant the bene- 
fit of both its defenses: 

"So the question for you to detertnine is whether there was a fire 
to her vehicle prior to 12:01, July 1st) 1962, and, if so, whether i t  
was accidcntal within the meaning of the policy. If there was a fire 
causing her loss or damage to her automobile, which was direct 
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and accidental, prior to 12:Ol a.m., July 1, 1962, then i t  would be 
the duty of the company to pay the actual cash value of the dam- 
age sustained. Otherwise, there xould be no duty on the part of 
the company to pay anything for loss by fire." 

I n  repeating the substance of the foregoing instructions, the court 
charged the jury to answer the first issue, "no," if the plaintiff had 
failed to  carry the burden of showing the loss by fire before 12:01, July 
1, and that the loss was accidental. 

The trial was hotly contested. The evidence was sharply conflicting. 
The jury resolved the conflict in favor of the plaintiff. The record dis- 
closes 

K O  error. 

T. G. STEGALL, T/A T. G. STEGALL TRUCKING COMPLVY v. McRAE 
PRODUCE COJIPANY, INC. 

(Filed 18 March 1964.) 

Trial 9 57; Judgments § 3- 
Where, in a trial by the court under agreement by the parties, the court 

finds that the defendant is indebted to the plaintiff in a specifled sum, but 
fails to adjudicate that plaintiff recovered the sum so found, held the facts 
found by the court have the force and effect of a verdict, and judgment, with 
interest from the time of the rendition of the verdict, should be rendered 
thereon by the judge holding a subsequent term when the matter is brought 
to his attention. 

APPEAL by defendant from Clark, J., September 1963 Session of 
MECKLENBURG. 

The verified complaint filed 9 November 1962 alleged: Plaintiff had 
rendered services to defendant for which defendant had contracted to 
pay $1348.01; defendant had paid $100, leaving a balance owing on 1 
November 1962 of $1248.01. 

Defendant denied plaintiff had performed any services for it, hence 
i t  was not indebted in any sum. 

The cause came on for trial in June 1963. The parties waived jury 
trial. The presiding judge made detailed findings concluding with this 
finding : 

"That the defendant is indebted to the plaintiff for services ren- 
dered for matters and things as set forth in the pleadings and 
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brought forward in the evidence of this trial in the sum of One 
Thousand, Two Hundred Forty-Eight and 01/100 Dollars ($I>- 
248.01). 
"This 21st day of June 1963." 

There was no adjudication that plaintiff recover the sum found to be 
offing. Counsel for plaintiff moved in September 1963 to correct the 
"judgment" rendered in June by inserting therein a paragraph assert- 
edly inadvertently omitted, reading as follows: 

"WHEREFORE, I T  IS  HEREBY ORDERED, ADJUDGED 
,ZED DECREED THAT the plaintiff have and recover of the 
defendant the sum of Twelve Hundred Forty-Eight and 01/100 
Dollars ($1,248.01) with interest thereon from the 4th day of 
August 19G2, until paid, together with the costs of this action to 
be taxed by the Clerk." 

Judge Clark found the quoted paragraph was inadvertently omitted. 
He  thereupon adjudged that plaintiff recover from defendant the sum 
of $1248.01 with interest from 4 August 1962. 

Lindsey, Schrinzsher dl: Griftin for plaintifl appellee. 
Webb & Lee by Joseph G. Davis, Jr., for defendant appellant. 

PER CURIAX Was the omission of the judicial declaration that 
plaintiff recover the sum found to be owing a clerical error? That is the 
technical question here debated. We find it unnecessary to answer. A 
jury trial having been waived, the facts found by the judge a t  the 
June Term had the force and effect of a verdict on which a judgment 
could, and should, have been entered. It was not only in the power of 
the judge but was his duty when the omission was called to his atten- 
tion to render a judgment on the verdict. Ferrell v. Hales, 119 N.C. 
199, 25 S.E. 821; McDonald v .  Howe, 178 N.C. 257, 100 S.E. 427. 

The judgment entered goes beyond the findings made in June 1963. 
The amount of defendant's debt was then determined. Judgment should 
have been entered a t  that time and should bear interest from 21 June 
1963 in accordance with the finding then made and not from 4 August 
19G2 as adjudged in September 1963. The judgment will be modified so 
that the sum adjudged to be owing will bear interest from 21 June 1963 
and not from 4 August 1962. 

Modified and affirmed. 
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HARRY Rf. HICKS V. THOAIAS G.  LANE, ADMINISTR~TOR OF THE ESTATE OF 
BRUCE SISTRUNK, DECEASED. 

(Filed 18 March 1964.) 

APPEAL by defendant from Hobgood, J., August 12, 1963, Schedule 
"A" Session of I\~ECKLEXBURG. 

Plaintiff's action for damages for personal injuries and property 
damage, and defendant's counterclain~ for damages for the wrongful 
death of his intestate, grow out of a collision that occurred Sunday, 
&lay 7, 1961, about 12:20 a.m., on The Plaza, a street in the City of 
Charlotte, Xorth Carolina, between a 1959 Chevrolet station wagon 
operated by plaintiff and a 1957 Ford operated by Bruce Sistrunlr, de- 
fendant's intestate. 

Issues arising on the pleadings xere answered as f o l l o ~ s :  "1. Was 
the plaintiff injured by the negligence of the deceased, Bruce Sistrunk, 
as alleged in the Complaint? ANSWER: Yes. 2. What amount of 
damages, if any, is plaintiff entitled to recover of the defendant for; 
A. Property Damage? ANSWER: 1500. B. Personal Injuries? AN- 
SWER: 4071.40. 3. Was the death of Bruce Sistrunlr caused by the 
negligence of the plaintiff, as alleged in the Counterclaim? ANSWER: 
KO. 4. Did the plaintiff operate his automobile heedlessly and in  ill- 
ful or wanton disregard of the safety of others, as alleged in the Coun- 
terclaim? ANSWER: No. 5. What damages, if any, is the defendant 
entitled to recover of the plaintiff? ANSWER: '?;one." 

The court, in accordance with the verdict, entered judgment that 
plaintiff have and recover of defendant the sum of $5,571.40, that de- 
fendant be taxed with the costs, and that defendant recover nothing of 
plaintiff on his counterclaim. 

Defendant excepted and appealed. 

Sanders & Walker and J. Howard Bunn, Jr., for plaintiff appellee. 
Jones, Hewson & Woolard for defendant appellant. 

PER CURIAM. The two vehicles were proceeding in opposite direc- 
tions. The collision occurred on the portion of The Plaza for north- 
bound traffic. It is conceded that the negligence of the driver of the 
southbound vehicle was the sole proximate cause of the collision and 
its tragic consequences. 

Plaintiff was the sole occupant of the Chevrolet station wagon. He 
testified he could not remember anything from 7:00 or 7:30 p.m. on 
Saturday, May 6, 1961, until he "became awake" in the hospital the 
following Tuesday. Sistrunk was the sole occupant of the 1957 Ford. 
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Plaintiff offered evidence tending to show his Chevrolet station 
wagon was the northbound car. Defendant offered evidence tending to 
show the Ford operated by Sistrunk was the northbound car. Whether 
plaintiff or Sistrunk was the driver of the southbound vehicle was the 
crucial controverted fact. This question was resolved by the jury in 
plaintiff's favor. 

After careful consideration of defendant's assignments of error, the 
conclusion reached is that none discloses prejudicial error or merits 
particular discussion. Hence, the verdict and judgment will not be 
disturbed. 

No error. 

STATE v. BERTHA PRUITT. 

(Filed 18 March 1964.) 

APPEAL by defendant from Clarkson, J., October 28, 1963 Regular 
Criminal Session of MECKLENBURG. 

Criminal action. The indictment charges defendant with the murder 
of one Willie James Nelson. The State did not seek a conviction of 
murder in the first degree. The jury returned a verdict of guilty of 
murder in the second degree. From judgment thereon imposing a prison 
sentence, defendant appeals. 

Attorney General Bruton and Deputy Attorney General McGalliard 
for the State. 

Bailey & Booe and William L. Stagy for defendant. 

PER CURIARI. Defendant admits that she shot deceased with a pis- 
tol, but contends that in so doing she was acting in the proper defense 
of her person, that deceased was assulting her with a knife while they 
were in an automobile and she had no means of safe retreat. 

Defendant excepts to portions of the judge's charge, particularly to 
certain instructions relating to defendant's plea of self-defense. The 
challenged instructions involve no novel or unusual applications of law. 
When considered in context and in the light of the evidence they do not 
constitute prejudicial error and could not have misled the jury. The 
instructions are in substantial accord with the repeated pronounce- 
ments of this Court. State v. TYashington, 234 N.C. 531, 67 S.E. 2d 
498, and authorities therein cited. 

No error. 
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OSCAR LEE UNDERWOOD, BY HIS NEXT FRIEND, ELVIRA UNDERWOOD 
v. WILLIAM HENRY USHER. 

(Filed 25 March 1964.) 

Automobiles 8 42k-Evidence held not t o  show contributory negligence as 
matter of law on part of plaintiff in pushing car on highway. 

Plaintiff's evidence to the effect that he and two companions were push- 
ing a car on the straight and level highway in a residential section of a 
municipality, that street lights and the headlights and taillights of the car 
were burning, that, though it was raining, risibility was good, and that the 
persons pushing the car positioned theniselves so as  not to obstruct the 
right tnillight, that other vehicles, traveling in the same direction, passed 
the car without mishap, but that defendant's car, driven in the same di- 
rection, collided with the rear of the pushed car and with plaintiff, inflict- 
ing the injuries in suit, held,  not to show as the only reasonable conclusion 
that plaintiff was guilty of contributory negligence in taking a position of 
peril or in failing to jump after he discorered defendant was not going to 
pass the pushed car in safety, and nonsuit on the ground of contributory 
negligence was correctl~ denied. 

APPEAL by defendant from Hubbard, J., September Civil Session 
1963 of SAMPSON. 

Civil action to recover damages for personal injuries. 
The jury answered the issues of negligence and contributory negli- 

gence in plaintiff's favor and awarded him $6,000 in damages. 
From a judgment on the verdict, defendant appeals. 

Britt & Warren by Miles B. Fowler for defendant appellant. 
Bryan R. Bryan by Robert C. Bryan for plaintiff appellee. 

PARKER, J. Both parties introduced evidence. Defendant assigns as 
error the court's denial of his motion for judgment of involuntary non- 
suit made a t  the close of all the evidence. 

Defendant jn his brief concedes actionable negligence on his part, 
but contends that his motion for judgment of involuntary nonsuit 
should have been allowed by the trial court, for the reason that plain- 
tiff's evidence clearly shows that by his own negligence he proximately 
contributed to his injuries. 

Plaintiff's evidence shovs: About 7 p.m. on 23 October 1959 plain- 
tiff, 18 years old, Sherill Jackson, and Alack Underwood pushed a 
borrowed 1949 Ford automobile, which they were trying to start, from 
an alley into Highway 102, the niain liigh~vay bet~veen Goldsboro and 
Fayetteville, and then proceeded to push the automobile in a westerly 
direction along their right side of the highway. When they entered the 
highway and started in a westerly direction, there was a traffic circle 
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about 200 or 250 feet behind them. The two taillights and the head- 
lights of the pushed automobile were turned on and shining. Accord- 
ing to a stipulation of the parties, the automobile was being pushed on 
the highway in n residential district of the town of Newton Grove. 
Sherill Jackson, a witness for plaintiff, testified: "The road where we 
were pushing the car was about as light as this room because of street 
lights. There were several street lights burning in the vicinity. It was 
raining, but visibility was good. I could see down the road about 800 
feet, and I could see behind us all the way back to the circle. There 
were no obstructions between our car and the circle. The road was 
straight and level back to the circle." 

Plaintiff was on the right rear side of the automobile pushing against 
the metal panel to the right of the rear glass so as not to cover the 
taillight; Sherill Jackson was pushing a t  tlie center of the autonlobile; 
and Mack Underwood had the right front door open and was pushing 
and steering the automobile. Plaintiff and his two companions pushed 
the automobile along the highway 250 or 300 feet during a period of 
from three to five minutes, and deciding i t  was out of gas had started 
to push it off the highway, when an automobile driven by defendant in 
a westerly direction along the highway ran into its rear knocking i t  
forward. Then defendant's automobile hit plaintiff, who was on the 
shoulder of the highway pushing the automobile, and then hit their 
autoinobile a second time. The collision occurred about 500 feet west 
of the traffic circle. Plaintiff saw the headlights of defendant's ap- 
proaching automobile before he was struck. 

While they were pushing the automobile along the highway, several 
automobiles traveling in a westerly direction pulled around them and 
passed. 

Defendant, according to his testimony, drove around the traffic circle, 
and was traveling r ~ e s t  on the highway when the collision occurred. His 
testimony is to tlie effect that it was raining and there mas fog, that 
the autonlobile being pushed had no lights on, that he had his lights on 
low beam, that when he saw the pushed automobile he applied his 
brakes and ran into its rear. 

The facts in 13zirton v. Oldfield, 195 V:2. 544, 79 S.E. 2d 660, are quite 
similar to the facts in the instant case. 'This suit arose out of an auto- 
mobile collision nrhich occurred on 10 December 1930 between 1:30 and 
2:00 a.m. on a highway running approximately east and west between 
Korfolk and Virginia Beach. At the point of the collision the highn-ay 
is straight for more than a niile and the main road is divided into two 
traffic lanes, each 24 feet wide, separated by a grass plot. Beyond the 
shoulder on either side of tlie main liighrvay is a paved parallel service 
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road. While a disabled 1940 Ford sedan was being pushed westwardly 
along the main highway by Carl Heglmeier and three other young men, 
it was run into in the rear by a 1930 Buick sedan driven in the same 
direction by Lloyd H.  Burton. Heglmeier was killed almost instantly 
in the collision and Charles B. Oldfield, his administrator, brought this 
action against Burton alleging that  the collision was due to the latter's 
negligence. The evidence on behalf of the plaintiff shows tha t  just be- 
fore the collision the Ford sedan, occupied by five sailors on leave from 
the U.S.S. Franklin D. Roosevelt and proceeding ~ ~ e s t w a r d l y  along the 
highway, stalled because of an  overheating engine. Four of the occu- 
pants, including Heglmeier, got out and began pushing the car while 
Michael Rectenwald, the owner, sat behind the wheel and steered with 
the purpose of either getting the motor started or reaching the nearest 
service station. They had been pushing the car some fifteen minutes 
and had gone about one-fourth of a mile when the collision occurred. 
There is evidence that  a misty rain was falling and that  the visibility 
was poor. The further evidence on behalf of the plaintiff is that  the car 
was being pushed along the right-hand edge of the pavement of the 
westbound lane of the main highway and that  its headlights and left 
taillight were burning. The right taillight had been broken. Heglmeier 
was pushing on the left side of the car while the three other young men 
were a t  the rear of the vehicle, but  not covering or concealing the rear 
light. The westbound Buick car, proceeding a t  a rapid speed, after 
skidding approximately 60 feet, ran into the left rear of the Ford car, 
crossed the medial grass plot, and traveled 531 feet before coming to a 
stop in the eastbound lane on the opposite side of the road. The im- 
pact carried the Ford car 15 feet along the road and Heglmeier's body 
was thrown 66 feet beyond this. Jus t  before the impact Karl  W. Reeb, 
who was pushing on the right rear of the Ford car, saw the lights of the 
approaching Buick car and with a cry of warning to his con~panions 
jumped to the right and escaped injury. H e  estimated the speed of the 
oncoming car a t  90 miles per hour. The Court held i t  was for the jury 
to  say whether the plaintiff's decedent was guilty of contributory neg- 
ligence and upheld the verdict and judgment for the plaintiff. On a 
former appeal of this case, 194 Va. 43, 72 S.E. 2d 357, a new trial was 
awarded by  reason of error in the charge. 

I n  Wright v. Ponitz, 44 CaI. App. 2d 215, 112 P. 2d 25, the Court 
held the evidence that  plaintiff and another were pushing their auto- 
mobile after its motor had failed on a six-lane hiqhsvay a t  about 7 p.m. 
on 14 February 1936 in a slight drizzle, tha t  they were attempting to 
push i t  about 300 feet down a grade to a service station, tha t  they were 
traveling a t  a speed of about 7 or 8 miles an hour, that plaintiff was 
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pushing against a spare tire from the middle and rear of the automobile, 
and that plaintiff's position did not obscure the view of the taillight, 
presented a question for the jury as to whether plaintiff was guilty of 
contributory negligence, when struck by an automobile approaching 
from the rear. A judgment for injuries sustained by plaintiff in the col- 
lision was upheld. 

I n  Holman v. Uglow, 137 Ore. 358, 3 P. 2d 120, the facts were these: 
The automobile in which deceased was riding as a guest ran out of gas. 
Deceased and his companions decided to push the automobile to a 
place about 450 feet ahead where it could be parked upon a graveled 
area on the side of the roadway out of reach of traffic. Beyond the right 
shoulder of the pavement where the auton~obile ran out of gas was an 
area approximately 6 feet wide sloping towards a ditch 2% feet deep, 
but because of rain the wheels of the automobile would probably sink 
into the mud to such a depth that the car could not be moved without 
assistance. While deceased was helping to push the automobile along 
the pavement, he was struck by an automobile approaching from the 
rear. The accident occurred a t  night while a heavy rain mas falling. 
The Court held the question of whether plaintiff was guilty of contrib- 
utory negligence was an issue for the jury. A judgment for plaintiff 
was upheld. 

In Victor Lynn Lines v. State, 199 ILId. 468, 87 A. 2d 165, the Court 
held that  in an action for the death of a motorist who was struck by an 
overtaking tractor-trailer while pushing a disabled automobile a t  night 
in the right or slow lane of a dual highway after removing it from a 
position of safety on the shoulder, the motorist's contributory negligence 
was for the jury under evidence from which the jury could find that all 
lights on the disabled automobile were lighted. The judgment for dam- 
ages was upheld. 

In  Dickerson v. iMutual Grocery Co., 100 N.  J .  Law 118, 124 A. 785, 
the facts were these: Plaintiff, who was pushing his automobile along 
a roadway to a place where he expected to replenish his exhausted sup- 
ply of gasoline, lyas struck by defendant's car approaching from behind 
a t  the rate of 7 miles per hour through fog on a dark night. The Court 
held that the question of plaintiff's contributory negligence was an issue 
for the jury, even though the evidence of defendant indicated that 
plaintiff's body obscured the taillight of his car. A judgment for dam- 
ages for the plaintiff was upheld. 

In  the instant case plaintiff's evidence shows that the highway a t  the 
scene of the collision m s  straight and level, the collision occurred in 
a residential section of the town of Newton Grove about 7 p.m. on 23 
October 1959, that the street lights were burning in the vicinity of the 
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accident, that though i t  was raining visibility was good, that the head- 
lights and taillights of the pushed automobile were turned on and shin- 
ing, and that plaintiff mas pushing on the right rear of the automobile 
so as not to obscure the right taillight. While plaintiff's evidence fur- 
ther shows several cars passed them in safety, there is no evidence of 
heavy traffic. The path of defendant's automobile was not fixed, like a 
railroad train, to any particular line of travel. He  had ample room to 
pass the pushed car to its left. Plaintiff, under the circumstances, could 
not know defendant would not see him and the car ahead and turn to 
the left to avoid striking him. Whether or not plaintiff had time to stop 
or jump aside, after he discovered defendant was not going to  turn 
aside but keep straight on, was under all the circumstances here a ques- 
tion for the jury. TI7e believe that fair-minded men could reasonably 
draw from plaintiff's evidence a legitimate conclusion that plaintiff did 
not voluntarily place himself in a position of peril known to him and 
voluntarily continue therein and that he was free from contributory 
negligence. Certainly, plaintiff's own evidence does not show contribu- 
tory negligence on his part so clearly that no other conclusion can be 
reasonably drawn therefrom. The trial court properly overruled de- 
fendant's motion for judgment of involuntary nonsuit and submitted 
the issues of negligence and contributory negligence and damages to 
the jury. 

A careful examination of the assignments of error to the charge dis- 
closes no new question or feature requiring extended discussion or that 
would warrant a new trial. The jury, under application of settled prin- 
ciples of law, resolved the issues of fact against the defendant. Neither 
reversible nor prejudicial error has been made to appear. The verdict 
and judgment will be upheld. 

E o  error. 

JORDAN R. WHITE, EMPLOYEE V. SHOUP BOAT CORPORATION, EMPLOYER; 
AXD SHELBY MUTUAL INSLTRbR'CE COUPANY, CARRIER. 

(Filed 25 March 1061.) 

1. Master and Servant § 8 s  
The N. C. Industrial Commission bas statutory authority to promulgate 

rules for the orderly administration of the Act. G.S. 97-80. 

2. Master and Servant § 74- 
An agreement to pay compensation, when approved by the Industrial 

Commission, is equivalent to an award, G.S. 97-82, and the one year limita- 



496 I N  T H E  SUPREME COURT. [261 

tion for an application for additional compensation for change of condition 
runs from the last payment of compensation under such agreement and 
not from the date the agreement is appro~ed by the Commission. G.S. 9747. 

3. Same- 
The emplog-er and insurance carrier may be estopped from asserting the 

one year limitation for application for additional compensation for change 
of condition, G.S. 97-47, and when the insurer makes a single payment of 
compensation under an agreement of the parties, approved by the Commis- 
sion, and claim for additional compensation for change of condition is filed 
more than one year thereafter, but neither the ernplog-er nor the insurer 
gives the employee notice as  required by the rules of the Commission (Form 
28B) that if the employee claimed further benefits he would have to notify 
the Commission in writing within a year, the one year limitation does not 
begin to run. 

APPEAL by defendants from Parker, J., in Chambers in HERTFORD on 
Noven~ber 12, 1963. 

On September 13, 1961 plaintiff employee sustained a compensable 
injury resulting in a hernia. On October 27, 1961 he, his employer, and 
its insurance carrier signed Industrial Commission's Form 21. 

This form, entitled "AGREEMENT FOR COMPENSATION FOR 
DISABILITY," is used to stipulate facts on which the Commission 
may make an award. Here the parties stipulated: (1) they were subject 
to the Workmen's Compensation Act; (2) plaintiff sustained a com- 
pensable injury on September 13, 1961; (3) the accident resulted in a 
hernia; (4) employee's weekly wage was $60.00; (5) disability began 
September 14, 1961; (6) employer and his insurance carrier agreed to 
pay compensation a t  the rate of $35.00 per week beginning September 
14, 1961 "and continuing for five weeks"; (7) en~ployee returned to 
work on October 18, 1961 a t  a wage of $660.00; (9) the effective date 
of the agreement was October 26, 1961. 

Below the signatures there appears, "FIRST PAYMENT RECEIV- 
ED: Oct. 27, 1961. AMOUNT RECEIVED: $175.00. cc: Mr. Jordan 
R.  White." (The letters "cc" presumably indicate a carbon copy was 
furnished employee.) The original of this agreement was filed with the 
Industrial Commission. The date of filing does not appear. The Com- 
mission stamped its approval of the agreement on January 12, 1962. 

On August 1:3, 1962 employee, when he stepped from a truck, felt 
pain a t  the site of the incision made to reduce the hernia. On August 
14, 1962 he consulted a physician who ascertained employee had "an 
abscess around silk sutures in the incisional scar." He  opened and 
drained the abscess. Employee, because of the abscess, was unable to 
work from August 13, 1962 to January 8, 1963. 
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On November 23, 1962 employee requested the Industrial Commis- 
sion to direct payment of additional compensation because of the 
change in his condition. A Deputy Commissioner heard the claim. The 
parties then stipulated no payment had been made to employee other 
than the $175.00 paid October 27, 1961. The Commissioner was of the 
opinion carrier was not estopped to assert the protection afforded by 
G.S. 97-47, and concluded the time began to run from October 27, 1961. 
He denied employee's claim. 

The Commission, on appeal, vacated and set aside the Deputy 
Commissioner's findings and award. It found the facts as here sum- 
marized and concluded, because the agreement for compensation was 
not approved until January 12, 1962, the employee's claim for addi- 
tional compensation was not barred. It directed payment of compen- 
sation for the period from August 13, 1962 to January 8, 1963. 

The Superior Court affirmed the Commission's findings of fact and 
approved the award made by it. 

Clarence C. Boyan, Sapp R' Sapp for plaintiff appellee. 
John H. Hall for defendant appellants. 

RODMAN, J. The Legislature when it enacted our first Workmen's 
Compensation Act anticipated employers and employees would, in most 
cases, be able to reach an agreement with respect to the employee's 
right to compensation. Hence it inserted in the Act a provision au- 
thorizing such agreements when made in the manner prescribed by the 
Industrial Commission. G.S. 97-82. The wisdom of the statutory pro- 
vision was referred to in Smith V .  Red Cross, 245 N.C. 116, 95 S.E. 2d 
559, decided in 1956. As there noted, more than 95% of all claims for 
compensation because of industrial injuries were disposed of by agree- 
ments executed in conformity with the provisions of G.S. 97-82. The 
percentage of claims so disposed of since the filing of that opinion has 
not decreased. See 17th Biennia1 Report of the North Carolina Indus- 
trial Commission. 

The Comn~ission has statutory authority to promulgate rules, G.S. 
97-80. Rule XI ,  promulgated by the Commission prior to September 
1961, still in effect, is entitled "AGREEMENTS FOR PAYAlENT OF 
COMPEKSATION." This rule requires the use of Forms 21, 26 and 
28B in disposing of claims under G.S. 97-82. The information required 
by Form 21 is indicated in stating the facts in this case. Form 26, a 
supplement to Form 21, is not material to the disposition of this case. 

Form 28B captioned, "REPORT OF COMPENSATION AND 
MEDICAL PAID," replaced Form 27 quoted in Smith v. Red Cross, 
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supra. I n  substance the forms are the same. Item 14 inquires: "Does 
this report close the case?" It is the form required when carrier reports 
the closing of a claim. The insurance carrier is required to send a copy 
of this form to the employee within 16 days after the last payment of 
compensation. At the bottom of the form in bold face type is: 
"NOTICE TO EMPLOYEE: If the answer to Item No. 14 above is 
'Yes', this is to notify you that upon receipt of this form your com- 
pensation stops. If you claim further benefits, you must notify the 
Commission in writing within one (1) year from the date of receipt 
of your last compensation check." 

An injured employee may, if his condition changes, apply to the 
Commission for additional compensation. The time, in which addi- 
tional compensation may be requested, is limited to  12 months '(from 
the date of last payment of compensation pursuant to an award * * *" 
G.S. 97-47. 

I n  interpreting this statute, we have said that an agreement to pay 
compensation, when approved by the Commission, is the equivalent of 
an award. Smith v. Red Cross, supra; iYeal v. Clary, 259 N.C. 163, 130 
S.E. 2d 39; Pratt  v. Upholstery Co., 252 K.C. 716, 115 S.E. 2d 27; 
Biddix v. Rex Afills, 237 N.C. 660, 75 S.E. 2d 777. 

The language of the statute is clear. The claim is barred, if the re- 
quest for compensation is not made within 12 nionths from the date 
of the last payment, unless perhaps the carrier is estopped to plead the 
lapse of time. The Commission was in error in concluding the statute 
began to run from January 12, 1962 when it approved the agreement 
to settle. 

The conclusion me reach necessitates a reversal and consequent re- 
mand to the Industrial commission; but this conclusion does not neces- 
sarily defeat employee's claim. The agreement which the Commission 
approved stated, "FIRST PAYMENT RECEIVED: Oct. 27, 1961." 
Notwithstanding this statement, carrier insists i t  was also the last pay- 
ment. It is the mathematical product of the amount to be paid weekly 
for the agreed number of weeks. Did the carrier execute Form 28B and 
furnish the employee with a copy of that form? If so, was it furnished 
within 16 days as required by the Con~n~ission's order? What date does 
that form show as the date of last payment? If that form was not given 
the employee, as the rules require, he was deprived of information 
which the Commission specifically directed the carrier to furnish for his 
protection. I t  had legislative authority to require the insurance car- 
rier to give employee this information. If the carrier failed to comply 
with the rule by giving employee notice of the limited time within 
which he could claim additional compensation, it failed to put the 
statute of limitations in operation. 
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The hearing commissioner concluded the carrier was not estopped to 
plead the bar provided by G.S. 97-47. This conclusion was vacated by 
the Commission on employee's appeal. Presumably, because it was of 
the opinion the statute of limitations started to run from January 12, 
1962, it did not find it necessary to make findings of fact or conclu- 
sions on this question. Employee is, we think, entitled to have the Com- 
mission find whether the insurance carrier complied with its rule. 

Employee's assignments of error on his appeal to the Commission 
also seem to present the question of estoppel by conduct after notice of 
employee's change of condition. Ammons v. Sneeden's Sons, Inc., 257 
N.C. 785, 127 S.E. 2d 575. These questions have not been, but should 
be, determined by the Commission. 

Reversed. 

JAMES LEE HARRIS v. NATIONWIDE MUTUAL IR'SURAKCE COMPANY. 

(Filed 23 March 1964.) 

1. Pleadings 8 7- 
Where insured alleges payment to insurer's agent of a stipulated sum 

for a binder and that the agent entered into an agreement for the issu- 
ance of a policy of liability insurance as  required by the Financial Re- 
sponsibility Act, insurer's denial of payment and of the agreement entitles 
it to introduce its evidence with res~ec t  to nonpayment of the premium 
and nonexistence of the agreement, and such matters are not affirmative 
defenses which must be specifically pleaded. 

2. Appeal and Error 8 47- 
Where defendant insurer denies plaintiff insured's allegation of payment 

of premium and agreement of its agent to issue a binder for automobile 
liability insurance, defendant is not prejudiced by order of the court sus- 
taining plaintiff's demurrer to insured's further answer setting up such 
defenses specifically, since defendant would be entitled to set up the de- 
fenses under its denial, and order sustaining demurrer will not be disturb- 
ed on appeal. 

Where insurer refuses to defend an action against insured after request 
by insured accompanied by the suit papers, such refusal is tantamount to 
a denial of liabiliQ, and as  a general rule such denial waives notice of the 
accident. 

4. Same- 
Request by insured that insurer defend an action brought against insured, 

accompanied by the suit papers, constitutes notice to insurer of the accident, 
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and whether such notice is given within a reasonable time depends upon 
the facts and circumstances of each case. 

5. Same; Insurance § 5.3.- 
As between insurer and insured, the issuance by insurer of Form FS-1 

does not estop insurer from denying that the policy was in force or that 
notice of the accident was @en as required by the policy. 

6. Insurance § 63- 
If insured in a liability policy gives timely notice of a suit against him 

within the coverage of the liability policy, and insurer refuses to defend 
such suit, insured is entitled to recorer of insurer the amount he is reason- 
ably required to spend by virtue of the failure of insurer to defend the 
suit. 

7. Insurance § 53.- 

In insured's action against insurer to recover for sums expended in de- 
fending a suit against insured within the corerage of the policy, insured's 
allegations of tlie payment of a slum to insurer's agent under agreement 
for the issu:ince of a binder do not relate to liability imposed by the Fi- 
nancial Responsibility Act, and therefore furnish no basis for a counter- 
claim against insured under G.S. 20-279.". 

APPEAL by defendant from Bone, Emergency Judge, 26 August 1963 
Schedule "D" Session of AIECKLEXBURG. 

This is a civil action instituted against tlie defendant to recover at- 
torneys fees and other expenses incurred in defending a suit brought 
against tlie plaintiff by Robert B. Wilson, Jr., for personal injuries 
and property damage allegedly sustained in an automobile collision 
on 9 January 1961 between the plaintiff's car and an automobile op- 
erated by said Robert B. Wilson, Jr., in Forsyth County. 

The complaint alleges that the defendant's agent on 19 Sovember 
1960 entered into a binder agreement with the plaintiff for a policy of 
automobile liability insurance, as required by the Financial Responsi- 
bility Act of 1957, covering tlie plaintiff and his 1953 Chevrolet auto- 
mobile, serial KO. YC35Bl5631.5; that plaintiff paid the defendant's 
agent $12.00 on the premium for said automobile liability insurance 
policy; that on or about 23 Kovcrnber 1960 the defendant, acting 
through its agent, prepared and forwarded to the North Carolina Motor 
Vehicles Departnlent Form FS-1, as rquired by said Department of 
PIIotor Velucles, stating thereon that said insurance was effective as of 
19 November 1960. 

I t  is alleged that on 18 January 1961 the aforesaid Robert B. Wilson, 
Jr .  instituted a civil action against the plaintiff herein for personal in- 
juries sustained on 9 January 1961, while the aforesaid insurance was 
in full force and effect. in the sun1 of $10,000, and damage to property 
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in the sum of $1,200, as a result of the alleged negligence of plaintiff 
herein. 

Upon being served with summons and complaint in the above action, 
the plaintiff herein sent the summons and coinplaint to the defendant 
insurance company and requested it to defend the action. The defen- 
dant failed and refused to do so. 

The plaintiff alleged that he obligated himself to pay his attorneys 
the sum of $1,350 to defend the aforesaid action and incurred other ex- 
penses in connection therewith in the sum of $101.92. Plaintiff was suc- 
cessful in the defense of said action. 

The defendant filed answer admitting the agency as alleged, notice 
of suit, and defendant's refusal to defend. The anan-er denies that prem- 
ium was paid or that any agreement was made or binder or policy is- 
sued. The further answer sets up four dcfenses as follows: (1) Nonpay- 
ment of premium; (2) lack of any agreement, binder, or policy; (3) 
failure of plaintiff to give defendant notice as required by defendant's 
policy, if it be found that a policy was issued, and (4) a counterclaim 
for whatever the plaintiff may recover in this action on the ground that 
defendant's policies provide that the insured shall reimburse the com- 
pany for any amount of expense incurred for which amount the com- 
pany mould not have been liable except for the provisions of the Fi- 
nancial Responsibility Act of 1957. 

The plaintiff demurred to each of these defenses for failure to state 
facts sufficient to constitute an affirmative defense. The demurrer was 
sustained as to each of the four further answers and defenses, and the 
defendant appeals, assigning error. 

Wel l ing ,  Wel l ing  & M e e k  for plaintiff appellee. 
Haynes ,  G r a h a m  & Bernstein for defendant  appellant.  

DEXNY, C.J. The appellant's only assignment of error is to the 
ruling of the court below in sustaining the demurrer to each of the four 
further defenses set out in the defendant's answer. 

The first further answer and defense to which the plaintiff's demur- 
rer was sustained, was based on the allegation that no premium had 
been paid for the alleged insurance coverage. The plaintiff alleges in 
his complaint that a premium of $12.00 was paid to the agent of the 
defendant for the insurance binder. The defendant denied this allega- 
tion in its answer. Likemise, the second further answer and defense to 
which the demurrer was sustained was the allegation that no agree- 
ment had been made a t  any time by the defendant or any of its agents 
to issue a binder for automobile liability insurance coverage to the 
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plaintiff as alleged in the complaint. The defendant denied in its an- 
swer that any such coverage had ever existed; therefore, upon the trial 
of this cause, the defendant may introduce its evidence with respect to 
nonpayment of pre~nium, as well as to the nonexistence of any agree- 
ment to issue the binder for insurance coverage, as alleged in the com- 
plaint. 

I n  Chandler v. Mashburn, 233 N.C. 277, 63 S.E. 2d 553, it is said: 
"The plea of denial controverts and raises an issue of fact between the 
parties as to each material allegation denied, and forces the plaintiff 
to prove them. That is all that is required of the defendant to admit of 
presentation of his defense. McIntosh N. C. P. & P., 461. In such case 
the defendant may show any facts which go to deny the existence of 
the controverted facts." 

The sustaining of tlie demurrer as to tlie first and second further de- 
fenses is in no way prejudicial to the defendant, and, as to it, the 
appellant has failed to show prejudicial error. Hznson v. Britt, 232 N.C. 
379, 61 S.E. 2d 185. 

The third further answer and defense is to the failure of the plaintiff 
to give notice as required by defendant's policy, if it be found that such 
a policy was issued. 

The complaint alleges that the accident out of which the subsequent 
litigation arose, occurred on 9 January 1961; that on 18 January 1961 
a civil action for damages and personal injuries was instituted against 
the plaintiff herein; that the complaint was filed in said action on 7 
February 1961; that the plaintiff herein upon being served with sum- 
mons and complaint, forwarded the same to the defendant, the receipt 
of which is admitted in defendant's answer. The date these papers were 
received by the defendant is not disclosed by the pleadings. However, 
the defendant admitted in its answer that i t  refused to defend the ac- 
tion. 

The general rule is that  denial of liability under a policy of insur- 
ance waives notice of accident. Moreover, the request to defend an ac- 
tion, accompanied by the suit papers, constitutes notice. Hon-ever, 
whether such notice was given within a reasonable time depends upon 
the facts and circumstances. Anderson v. Insurance Co., 211 N.C. 23, 
188 S.E. 642; Strong's North Carolina Index, Volume 2, Insurance, sec- 
tion 60. 

We think the refusal of the defendant to defend the action was tan- 
tamount to a denial of liability under the terms of the alleged binder 
agreement. Even so, there is no allegation on the part of the defen- 
dant in its answer that it was in m y  way prejudiced by not receiving 
notice of the accident prior to the receipt of the suit papers. >foreover, 
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the defendant's pleadings are to the effect that neither the defendant 
nor any of its agents ever entered into an agreement to issue a binder 
for autonlobile liability insurance coverage as alleged in the complaint 
and that if sucll agreement was made, the plaintiff failed to pay any 
preiniunl in connection therewith. 

In  light of these allegations, did the issuance of Form FS-1 and 
the forwarding of same to the Department of Motor Vehicles estop the 
defendant from denying coverage under the alleged binder? 

The mere issuance of such form and the forwarding thereof to the 
Motor Vehicles Department, under our decisions, ~ o u l d  not constitute 
an estoppel as between the insurer and the insured. Seaford v. Insur- 
ance Co., 253 N.C. 719, 117 S.E. 2d 733, and cited cases. However, it 
is otherwise as to third party beneficiaries. In  Crisp v. Insurance Co., 
256 N.C. 408, 124 S.E. 2d 149, N o o r e ,  J., speaking for this Court, said: 
"By the issuance of the certificate (FS-1) an insurer represents that it 
has issued and there is in effect an owner's motor vehicle liability 
policy. Swain v. Insurance Co., 233 N.C. 120, 126, 116 S.E. 2d 482. I n  
substance, by the issuance of the certificate the insurer represents that 
everything requisite for a binding insurance policy has been perform- 
ed, including payment, or satisfactory arrangement for payment, of 
premium. Once the certificate has been issued, nonpayment of premium, 
nothing else appearing, is no defense in a suit by a third party bene- 
ficiary against insurer." 

If upon the trial of this cause the plaintiff can establish his allegn- 
tions with respect to the insurance coverage, timely notice, and the 
payment of premium, the plaintiff would be entitlcd to recover of the 
defendant the amount he was reasonably required to spend by virtue 
of the failure of the defendant to defend the suit instituted against the 
plaintiff for personal injuries and damages growing out of the alleged 
negligent operation of plaintiff's 1955 Chevrolet. Anderson & Co. v. In-  
surance Co., 212 N.C. 672, 194 S.E. 281. 

The fourth defense in defendant's further answer is based on G.S. 
20-279.21 (h) which reads as follows: "Any motor vehicle liability pol- 
icy may provide that the insured shall reimburse the insurance carrier 
for any payment the insurance carrier mould not have been obligated to 
make under the terms of the policy except for the provisions of this 
article." 

The plaintiff alleges in his coinpIaint that the agent of the defendant 
agreed to issue the binder for automobile liability insurance coverage as 
required by the Financial Responsibility Act of 1957, and that such 
coverage was in full force and effect on the date of the automobile ac- 
cident complained of and growing out of which the plaintiff herein was 
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sued. Even so, as we construe the allegations in the plaintiff's com- 
plaint, if proven by the greater weight of the evidence, they furnish no 
basis for affirmative relief as alleged in defendant's further answer and 
defense by way of counterclaim or recoupment in favor of the defen- 
dant. 

The ruling of the court below sustaining the demurrer as to each of 
the four further defenses set out in the defendant's answer, is 

AfKrmed. 

FOREMAN &I\IANUFACTURISG COMPASY, INC. v. TV. A. JOHNSON, COM- 
MISSIOXER O F  R ~ E S U E  OF NORTI* CAROI.INA. 

(Filed 2.5 March 1064.) 

Taxation 28c- 

The forgiveness of a n  inclebtedne~s by an officer-stockholclrr constitutes 
a contribution to capital and does not constitute income of the corporation, 
and therefore the forgiveness of such indebtedness does not offset a net 
operating loss of the corporation for a taxable year, and the corporation is 
entitled to carry forward such loss under the prorisions of G.S. 106-147 
(9) (dl .  

APPEAL by defendant from Morris, J., September 1963 Civil Session 
of PASQUOTANK. 

Action to recover income taxes paid by the plaintiff corporation un- 
der protest. 

The complaint alleges, and the answer adinits the following facts: 

During the fiscal year ending August 31, 1957 plaintiff, a North 
Carolina corporation, suffered a net operating loss of $48,575.87. In the 
same year an officer-stockholder forgave and canceled the corporation's 
unrelated dcbt in the amount of $70,65421. 

T l ~ e  $48,57537 deficit was carried Eorward by the taxpayer as net 
cconomic loss and used as an offset against its taxable income for the 
fiscal years ending August 31, 1938, 1959, 1960, and 1961. Subsequent- 
ly, the plaintiff's tax returns for the fiscal years 1959, 1960, and 1961 
were adjusted by the North Carolina Department of Revenue and the 
econonlic loss deductions for those years disallowed. An additional as- 
sessment of taxes and interest resulted. Within thirty days after re- 
ceiving notice of the assessment, plaintiff applied in writing to the de- 
fendant for a hearing. The hearing was held and the Co~nmissioner 
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sustained the assessment. Plaintiff then paid it and the accrued interest 
thereon under protest and, within thirty days, demanded in writing a 
refund of the tax paid as provided by G.S. $ 5  105-241.4, 267. The de- 
mand was denied and this action instituted to recover the sum of $2,- 
456.09 with interest from February 7, 1963. When the case came on for 
trial both plaintiff and defendant moved for judgment on the plead- 
ings. His Honor allowed plaintiff's motion, and from a judgment that 
the plaintiff recover the amount claimed, the defendant appealed. 

John  H.  Hal l  for plaintif f  appellee. 
A t torney  General B r u t o n  and Assistant A t torneys  General B a r h a m  

and B r a d y  for defendant  appellant.  

SHARP, J. Plaintiff claimed the 1957 net operating loss of $48,- 
575.87 as an allowable deduction against income in succeeding fiscal 
years under G.S. 105-147 (9) (d) which, in pertinent part, provides: 

8 105-147. Deductions. -In con~puting net income there shall 
be allowed as deductions the folloving items: 
* * * * *  

(9) Losses of such nature as designated below: 
* * * * I  

d. Losses in the nature of net econonlic losses sustained in any 
or all of the five preceding income years arising from business 
transactions or to capital or property as specified in a and b above 
subject to the following limitations: 

1. The purpose in alloving the deductions of net economic loss 
of a prior year or years is that of granting some measure of relief 
to taxpayers who have incurred economic misfortune or who are 
otherwise materially affected by strict adherence to the annual 
accounting rule in the determination of taxable income, and the 
deduction herein specified does not authorize the carrying for- 
ward of any particular items or category of loss except to the ex- 
tent that such loss or losses shall result in the impairment of the 
net economic situation of the taxpayer such as to result in a net 
economic loss as hereinafter defined. 

2. The net economic loss for any year shall mean the amount 
by which allowable deductions for the year other than personal 
exemptions, nonbusiness deductions and prior year losses shall 
exceed income from all sources in the year including any income 
not taxable under this article. 
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Defendant contends that the cancellation of the $70,654.21 indebted- 
ness due its officer-stockholder during the fiscal year 1957 offset the 
plaintiff's net operating loss and actually resulted in a $22,078.34 im- 
provement in its net economic situation for that year; that, therefore, 
plaintiff was not entitled to a carry-over deduction because of the lim- 
itation in subsection 1 of G.S. 105-147 (9) (d ) .  He  concedes, however, 
that if the amount which the corporation realized by the forgiveness of 
the indebtedness mere not income, it did sustain a net economic loss 
within the meaning of subsection (2) of G.S. 105-147 (9) (d) .  

The case presents this single question for decision: Does the forgive- 
ness of an indebtedness by an  officer-stockholder constitute income to 
the corporation or a contribution to its capital? 

"Contributions to capital are, of course, not taxable as corporate in- 
come." Carroll-McCreary Co. v. Commissioner, 124 F. 2d 303 (2d Cir. 
1941). Capital is the money and other property adventured in the 
business. 12 C.J.S. 1121, 1122. Income is the fruit of capital. The 
phrase "contribution to capital'' is a term which, when applied to pri- 
vate corporations, is ordinarily understood to mean the fund or prop- 
erty contributed or agreed to be contributed by stockholders as the 
financial basis for the prosecution of the business. It signifies those 
resources which support the capital stock and which are irrevocably 
dedicated to the satisfaction of all obligations of the corporation. De- 
troit Edison Co. v. Commissioner, 131 F. 2d 619 (6th Cir. 1942). There- 
fore, a stockholder who, in order to aid a corporation in financial diffi- 
culty, gratuitously cancels its indebtedness to him, simply makes an 
additional investment in the capital of the corporation. He  may not 
deduct such forgiveness as a loss in computing his income tax for the 
year in which the contribution was made. Johnson, Drake dl. Piper, Inc. 
v. Helvering, 69 F. 2d 151 (8th Cir. 1934) ; 27 Am. Jur. Income Tax $ 
113; Annot., 39 A.L.R. 2d 878, 935. "Where a stockholder gratuitously 
forgives the corporation's debt to himself, the transaction has long been 
recognized by the Treasury as a contribution to the capital of the 
corporation." Helvering v. American Dental Co., 318 U.S. 322 (1943) ; 
Carroll-McCreary Co. v. Commissioner, supra, Chenango Textile COT. 
v. Commissioner, 1-18 F. 2d 296 (2d Cir. 1945) ; Reg. $ 1.61-12(a) ; 3 
Rabkin & Johnson, Federal Income, Gift & Estate Taxation, $ 36.08. 

Under Int.  Rev. Code of 1954, § 61(12) gross income includes "in- 
come from discharge of indebtedness," but by a special rule of exclu- 
sion in 108, the discharge of any indebtedness for which a corporate 
taxpayer is liable is not included in its gross income for the taxable 
year if i t  reduces the basis of its proptlrty by the amount of the debt 
discharged in accordance with 5 1017. 
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The Korth Carolina Income Tax Law contains no provision similar 
to $ 108 of the 1954 Code. Our statute taxes "income derived from any 
source whatever and in whatever form paid." G.S. 105-141(a). 

The value of property acquired by gift is excluded from both State 
and Federal income tax. G.S. 105-141 (b) (3) ; Int. Rev. Code of 1954 
8 102. A gift is usually defined as a voluntary transfer of property by 
one to another without any consideration therefor. Theoretically, a 
contribution by a stockholder increases the resources of the corporation 
and the value of all the stock, including his on7n, proportionately. This 
business aspect removes such a transaction from the concept of a pure 
gift. However, such a gift to a corporation necessarily constitutes a 
gift to the other stockholders. 

I n  American Dental Co., supra, the Supreme Court held that the 
gratuitous release by creditors of accrued rent and interest on nier- 
chandise purchased constituted a gift to the corporation which was not 
subject to inconle tax. The court said: "The fact that the motives leacl- 
ing to the cancellation were those of business or even selfish, if i t  be 
true, is not significant. The forgiveness was gratuitous, a release of 
something to the debtor for nothing, and sufficient to make the cancel- 
lation here gifts within the statute." (Section 22(b) (3) of the Revenue 
Code of 19S9). The creditor-donors in American Dental Co. mere not 
stockholders. TThen a creditor who is a stranger to the corporation for- 
gives its dcbt to him, the forgiveness is exempt from inconle tax under 
the esclusion of gifts. When a stockholder gratuitously cancels the 
debt the corporation owes him, the transaction is denominated a con- 
tribution to capital. See George Hall Corp. v. Commissioner, 2 T.  Ct. 
146; Pacific Magnesium, Inc. zl. Westover, 86 F. Supp. 644, 640, (S.D. 
Cal. 1949). Subject to Int. Rev. Code of 1954, 5 1017, the tax result is 
the same. However, neither constitutes inconle under state or federal 
law. 

We hold that the forgiveness of the debt in question constituted a 
contribution to the capital of the plaintiff corporation and was there- 
fore not taxable income. The judgment of the Superior Court is 

Affirmed. 
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DAVID O'3ldRY v. LASD CLEARING CORPORBTIOX AND FIDELITY & 
CASUALTY COMPANY O F  NEW PORK. 

(Filed 23 March 1964.) 

1. Master and Servant 8 5 3 -  

To establish a claim under the Workmen's Compensation Bct claimant 
has the burden of proring that he sustained an injury by accident arising 
out of and in the course of his emplorment. 

Plaintiff's evidence to the effect that while he was walking over cleared 
land in the usual and customary manner in the performance of his duties 
he felt a stinging on his right foot, discovered a blister on his toe, and that 
later the blister became infected, resulting in serious injury, held, not to 
show that the injury resulted from an accident within the meaning of the 
Workmen's Compensation Act. 

3. Appeal and Error § 61; Constitutional Law § 10- 
An interpretation consistently and repeatedly given a statute by the Court 

constitutes a part of the statute and any change in such interpretation 
must be effected by the Legislature, and if the Legislature does not do so 
the interpretation of the Court p nu st be considered in accord with the 
legislative intent. 

APPEAL by plaintiff from Parker, J., October Civil Session 1963 of 
HALIFAX. 

Proceeding under Workmen's Compensation Act, G.S. Chapter 97, 
Article 1. The requisite jurisdictional facts were stipulated. The only 
controversy is whether plaintiff suffered a compensable injury. Find- 
ings of fact and conclusions of law, made initially by the hearing (dep- 
uty) commissioner, together with his "award" (order) denying plain- 
tiff's claim for compensation, mere adopted, upon plaintiff's appeal, by 
the full commission; and, upon plaintiti's further appeal, the court en- 
tered judgment affirming the action of the full commission. Plaintiff 
excepted and appealed. 

Allsbrook, Benton  & Kno t t  for plaintiff  appellant. 
Teague, Johnson & Patterson for defendant appellees. 

BOBBIW, J. The one question presented by plaintiff's appeal is 
stated in his brief as f o l l o ~ s :  ('Were the facts found by the North Car- 
olina Industrial Commission sufficient t,o support the judgment of the 
Superior Court which affirmed that the plaintiff's injury on August 10, 
1961 did not constitute an accident within the meaning of the North 
Carolina TJTorkmen's Compensation Act?" 

The pertinent findings of fact are set out verbatim in the following 
numbered paragraphs: 
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"1. That the plaintiff employee went to work for the defendant 
employer on August 4, 1961, as a foreman, with eight men under him, 
and that he was employed to direct these men in clearing up land which 
had been recently cut through. 

"2. That the plaintiff, in the course of directing his crew, walked 
through the land which was being cleared and this was rough and 
rugged land, up and down hills; that the land was rough and rugged 
due to the fact that it had been recently cleared by means of bulldoz- 
ing; that the plaintiff did no clearing himself, his job was to supervise 
colored laborers who were working under him. 

"3. That the plaintiff was wearing his own clothes, including a 
pair of combat shoes which he had bought the previous winter, with 
socks on his feet; that the shoes were a good fit and were in good 
condition. 

''4. That on or about August 10, 1961, in the morning, the plain- 
tiff felt a stinging in his right foot, pulled off his shoe and found a 
broken blister on the second toe of his right foot; that the plaintiff 
put his sock back on, put his shoe on, and walked the remainder of 
the day; that he went home and applied salve to the area of the 
blister which he had purchased from a drug store; that the toe looked 
bloody and the salve did not help. 

L C -  s.  That August 10, 1961, was a Thursday; that due to union 
troubles the plaintiff did not return to work until the following Tues- 
day but was unable to walk because of the pain in his toe, left the job 
and consulted Dr. Hall of Roanoke Rapids, North Carolina." 

I n  brief summary, subsequent findings of fact are as follows: 

The toe became infected. On account thereof, the toe was amputated 
on November 11, 1961; and on January 16, 1962, a second operation 
was performed in which "the bone underlying the second toe," in the 
area of the instep of the right foot, was "excised." It was stated (as a 
conclusion of law) "that the plaintiff suffered considerable temporary 
total disability and a permanent partial disability of eighteen per cent 
of the right foot." 

"'Injury and personal injury' shall mean only injury by accident 
arising out of and in the course of the employment, and shall not in- 
clude a disease in any form, except where it results naturally and un- 
avoidably from the accident." G.S. 97-2(6). 

To establish a compensable claim, the burden was on plaintiff to 
prove he sustained an injury by accident arising out of and in the 
course of his employment. Matthews v. Ca~ol ina Standard Corp., 232 
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N.C. 229, 233, 60 S.E. 2d 93; Lewter t i .  Enterprises, Inc., 240 N.C. 399, 
403, 82 S.E. 2d 410. 

The denial of compensation was based on tlie legal conclusion that  
plaintiff's injury was not b y  accident. Plaintiff cliallenges this legal 
conclusion. The question is whether the facts found establish an  injury 
b y  acczdent. 

In Harding v. Thomas  & Houard  Co., 236 N.C. 427, 124 S.E. 2d 
109, Higgzns, J., in accordance with cited decisions, said: "The . . . 
Act does not provide compensation for injury, but  only for injury by 
accident. G.S. 97-2(6). The term 'accident' as used in the Compensation 
Act has been defined by this Court as (1) an unlo~l ied  for and unto- 
ward event n.liicli is not expected or designed by  the injured employee; 
(2) a result producccl by a fortuitous cause." In Slade v. Hoszery Mills,  
209 K.C. 823, 825, 184 S.E. 844, decidf>d in 1936, tills Court, in opinion 
by Stacy, C.J., said: "Death from injury by aczident implies a result 
produced by n fortuitous caube. . . . There niuqt be an  accident follow- 
ed by an injury by such accident n-hicli results in harm to the employee 
before it is eompensablc under our stntute." Absent accident (fortui- 
tous event), dent11 or injury of an  employee while perfornmg his regu- 
lar duties in the "usual and customary manner" is not conipensable. 
Hensley v. Cooperative, 246 N.C. 274, 98 S.E. 2d 289, and cases cited; 
Holt  v .  ,41112s Co., 249 N.C. 215, 105 S E. 2d 614; Turner v. Hosiery 
illill ,  231 K C .  325, 111 S.E. 2d 185; Hnrding v. Thomas  h Howard 
Co.. supra; Gyrd v. Coopemtive,  260 K.C. 215, 132 S.E. 2d 348. 

The facts stated in the Coinmission's findings do not disclose any for- 
tuitous event. Kor do tiley sho~v plniniiff n as performing h s  duties on 
August 10, 1961, o t l ie r~ise  than in the usual and customary manner. 
Hence, they do not show an "injury by accident" within the meaning of 
tha t  plirase as interpreted by t lm  Court. 

Plaintiff citm decisions from other jurisdictions. Each cited decision 
and others from the same jurisdiction and pertinent statutory pro- 
visions have been considered. Howevei, discussion thereof would serve 
no useful purpose. 

I n  Henslcy.  thic Court, in opinion by Rodvzan, J., said: "Ve  are 
aware that  the interpretation given to ollr statute does not harmonize 
with the interpretation given by a mqor i ty  of the courts to the com- 
pensation statutes of their States." Again: "If the question was now 
presented for tlie first time, Jve n.ould fecl a t  liberty to give more con- 
sideration to the rensoning of the case. which rench conclusions differ- 
ing from our own, hut Jve arc not dealing with a new question. Twenty 
pears and more ago the Court placcd ~ t s  interpretation on the Act. 
Except for the dzcfn to be found in the opinion by Justice Seawell in 
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the case of Smith v. Creamery Co., (217 N.C. 468, 8 S.E. 2d 231), the 
language used as well as the conclusions reached have supported the in- 
terpretation that injury and accident are separate and that there must be 
an accident which produces the injury before the employee can be award- 
ed compensation." (Our italics). Again: "The interpretation so consistent- 
ly given to the statute is as much a part of the statute as if expressly 
written in it. We have no right to change or ignore it. If it is to be 
changed, it must be done by the Legislature, the law-making power. 
If, in its wisdom, a change is desirable, it can readily do so." 

The subject having been called to the attention of the General As- 
sembly by Rodman, J., in Hensley, and again by Higgins, J., in Hard- 
ing, it must be considered that, unless and until the statute is amended, 
the interpretation placed by this Court upon the phrase, "injury by ac- 
cident," is in accord with the legislative intent. 

Affirmed. 

STATE v. JAMES HUMPHREY. 

(Filed 23 March 1064.) 

1. CriminaI Law § 65- 
The courts will not hold as a matter of law that a witness could not 

identify defendant by the lights of an automobile and street lights when 
the defendant was some 20 feet away. 

2. Criminal Law § 108- 
Where defendant testifies that he was with a person who was not his 

"girl friend" but "just a friend, girl" the remark of the court drawing the 
jury's attention to the fact that defendant seemed to make a distinction 
will not be held for prejudicial error. 

APPEAL by defendant from Cowper, J., August 19, 1963 Regular 
Session of LENOIR. 

Defendant was charged in a warrant issuing from the Municipal 
County Court of Lenoir with the possession of alcoholic beverages on 
which the taxes imposed by the laws of the United States had not been 
paid, a misdemeanor, G.S. 18-48. He  was found guilty, a prison sen- 
tence of 18 months was imposed. He appealed to the Superior Court. 
There, the jury returned a verdict of guilty. A prison sentence of 18 
months was imposed. He appealed. 

Attorney General T. W. Bruton and Deputy Attorney General 
Harry W. McGalliard for the State. 
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Fred W.  Harrison for defendant. 

PER CURIAM. Defendant's assignments of error present two ques- 
tions: (1) Should his motion for noniuit have been allon-ed? (2) Did  
the court prejudice defendant by an  expression of opinion respecting 
the  facts? 

Defendant contends his motion to nonsuit should have been allowed 
because the  evidence identifying him as one of two nien carrying pack- 
ages of non-tax paid whiskey was not credible. Tlie State's vitness, an  
ABC officer, testified he had known defendant for more than 16 years. 
He,  tlie officer, was in an automobile x i t h  its lights turned off. About 
5 a.m. on &Iarcli 19, two nlen came from the direction of a warehouse 
and headed toward n street light. They came lvithin 50 feet of him. 
They were talking. H e  recognized thein but could not understand what 
they said. I-Ic started his automobile and turned on his lights when 
20 feet from them; they dropped their paclinges and ran. 

We  are not impressed with tlie argument that  we should hold, as a 
matter of Ian-, tliat the lights on tlie street and automobile mere not 
bright enough to enable the witness to recognize the defendant. The 
court properly left tha t  question to tlie jury. 

The officer gave chase. One of the men escaped, the other was caught. 
The officer then went to the home of defendant. H e  was not there but 
drove up some 30-45 minutes later. When the officer inquired where de- 
fendant had been, he first stated he had been to a fertilizer plant vhere 
he was employed to turn on a light. \Then the officer offered to go to 
the plant, defendant said, "There is no need of going there because I 
want to tell you the truth about it. I spent the night with a friend of 
mine." 

Defendant, when on tlie stand, was asked about the friend with 
whom lie claimed lie spent the night. H e  said, "The girl friend I Tau 
talking about is not my girl friend, but, she is just a friend, girl." 

The court, in stating defendant's contentions, repeated his testimony 
with respect to  his visit to his friend. The court then said, "I don't 
know what the d~fference is between girl friend and friend, girl, but 
there apparently is some." Defendant excepted to the quoted portion 
of the charge. The exception is without merit. The court was merely 
directing the jury's attention to  the fact tliat the defendant himself 
made a distinction. 

No error. 
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LULA C. BURKEY,  ADMISISTRATRIX OF THE ESTATE OF R O B E R T  C. BURKET,  
DECEASED v. L. G. I<ORNEGdY AKD WIFE, 7TCKIE GRKVT KORKEGAT, 
PAKTNERS TRADISG AS "BARBECUE LODGE," AND HUET LONG GINK. 

(Filed 23 March 1064.) 

Trial Lj 3+ 
A remark of the court in its charge that a witness was "of perhaps weak 

mentality" must be held for prejudicial error as tending to discredit the 
viitness, there being no admission, stipulation or testimony in the record 
bearing on the mental condition of the witness. 

APPEAL by plaintiff from Cozcper, J., November 1963 Session of 
LENOIR. 

Wallace & Langley  for p1ainti.g appellant.  
W h i t e  & Aycock for defendant  appellees. 

PER CURIAM. This is an action for wongful death. G.S. 28-173 and 
174. On 26 September 1962 plaintiff's intestate m s  struck by a motor 
vehicle owned by defendants Korneg:ty and operated by defendant 
Ginn. From the injuries received he died "a fevi moments later." The 
accident occurred near the center of Vernon Avenue in the City of 
Kinston. Deceased had walked northwardly to a point a t  or near the 
center of the avenue; Ginn was driving westwardly along the avenue. 

The jury found that  the death was prosiinately caused by the neg- 
ligence of defendants, and that  deceased's negligence was a contribu- 
tory cause. From judgment denying recovery, plaintiff appeals. 

Two eyewitnesses testified fo: plaintiff. One was a youcg lady who 
could not read or ~vrite. She gave an account of the occurrence favor- 
able to plaintiff. Thereafter, on both direct and cross examination there 
were conflicts and discrepancies in her testimony; a t  times she was 
hesitant; on two or more occasions she did not answer questions pro- 
pounded to her. 

In charging the jury the judge conlnlented: "Plaintiff offered the 
testimony of (naming the witness), n young lady of perhaps weak 
mentality." 

There is no admission, stipulation or te~tinlony in the record bearing 
on the mental condition of the witncw. The judge undoubtedly con- 
cluded from her inanner of testifying that  the younq lady's mental ca- 
pacity was subnormal. But G.S. 1-leg prohibits the judge from ex- 
pressing such opinion. The challenged coininent tended to discredit the 
xitness and amounted to an expression of opinion that  her testimony 
n.ns of little weight. The credibility of the witness and the weight of 
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her testimony were matters solely for the determination of the jury un- 
influenced by any opinion of the judge. "The court in its charge may 
not intimate or express an opinion as to the facts, the weight of the evi- 
dence, or the credibility of the witnesses, either directly or indirectly, in 
any manner." 4 Strong: N. C. Index, Trial, s. 35, p. 339; Bailey V. 
Hayman, 220 N.C. 402, 17 S.E. 2d 520; Curruthers U .  R. R., 218 N.C. 
49, 9 S.E. 2d 498. The fact that the expression of opinion is an inad- 
vertence renders the error nonetheless prejudicial. Miller v. R.  R., 240 
N.C. 617, 83 S.E. 2d 533. 

New trial. 

RUPERT FRANKLIN SCARLETT, ADMINISTRATOR OF THE ESTATE OF LARRY 
NELSON SCARLETT DECEASED V. WILLIAM LAFAYETTE ABERNE- 
THY, HOUSTON DOXNELL HAVxAER, AND ABERNETHY'S, INCOR- 
PORATED. 

AKD 

EDRA TVRENN SCARLETT, ADJIINISTRATRIS OF THE ESTATE OF RUSSELL 
WAYNE SCARLETT, DECEASED V. WILLIAM LAFAYETTIC ABERNE- 
THY, HOUSTON DOKNELL HAVNAER, a m  ABERXETHY'S, INCOR- 
PORATED. 

(Filed 25 March 1964.) 

APPEAL by defendants from Farthing, J., Regular September 1963 
Session, CATAWBA Superior Court. 

Civil actions to recover damages for the alleged wrongful deaths of 
plaintiffs' intestates who were instantly killed in a three vehicle, rear- 
end collision on Highway 64-70 near Conover on the night of February 
23, 1961. Twice heretofore this Court has reviewed cases growing out 
of the same accident. They are reported in 256 N.C. 677 and 258 N.C. 
114. The plaintiffs' evidence in the present actions, which were con- 
solidated for trial, was not essentially different from that recited in the 
former appeals. 

The driver of the defendants' station wagon testified he stopped a t  
an intersection not far from the scene of the accident, "to let traffic 
(also going west) go around me." He continued a t  about 50 miles per 
hour until he discovered the fog, then reduced speed until the crash. 

The jury found the issues of negligence against the defendants and 
awarded damages of $22,500.00 for the wrongful death of Larry Nelson 
Scarlett, passenger, and $25,000.00 for the wrongful death of Russell 
Wayne Scarlett, driver of the Chevrolet. The defendants appealed. 
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Corne & Warl ick  by  S tan ley  J. Corne for plaintiff appellees. 
Wi l l i s  & Signzon b y  E m m e t t  C .  Wi l l i s  for defendant  appellants.  

PER C ~ R I A M .  The plaintiffs alleged the defendants were guilty of 
actionable negligence in a number of respects, principally by failure of 
their driver to reduce speed upon discovering the dense ribbon of fog 
which blanketed the road over a stream; and as a result of such failure 
the vehicle crashed into the Clievrolet, killing the occupants. There was 
allegation the defendants' vehicle was following too closely. H o ~ ~ e v e r ,  
the evidence in support is lacking, except, perhaps, the defendants' evi- 
dence that  some traffic passed a t  the nearby intersection, also going 
west. The court charged: ". . . (T)he  driver of a motor vehicle shall 
not follow another . . . more closely than is reasonable and prudent, 
a-ith regard to the safety of others and due regards to the speed of 
such vehicles and the traffic . . . and the condition of the l i i g h ~ ~ a y .  
. . . The rule would vary with conditions existing from time to time 
and would always mean tha t  distance a t  which a reasonable and pru- 
dent person would follow under the conditions as they existed a t  the 
time." 

We are doubtful whether the evidence was sufficient to warrant any 
charge of following too closely. If error, we consider i t  to be nonprej- 
udicial. The force of the collision and other evidence of speed were 
decisive. No other assignment of error is seriously debated. We con- 
clude that in the trial below there was in law 

No error. 

SAMUEL THOMAS KORNEGAY v. FLOYD HEATH a m  A L B E R T  L E E  
COOXBS. 

(Filed 25 March 1061.) 

APPEAL by defendants from Cowper,  J., October 1963 Session of 
LENOIR. 

On June 14, 1962, plaintiff was injured while riding as a passenger 
in a 1936 Ford owned by defendant Heath and operated by defendant 
Coornbs, Coombs lost control of the car. I t  ran off the rural paved 
road, turned upside down and stopped in a field. 

Plaintiff instituted this action to recover damages in the amount of 
$30.000.00. H e  alleged his injuries were proximately caused by the 
negligence of Coombs and that Coombs was operating the car as agent 
for Heath. 
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Issues as to agency, negligence and contributory negligence were 
answered in favor of plaintiff; and the jury awarded damages in the 
amount of $2,500.00. Judgment for plaintiff in accordance with the 
verdict was entered. Defendants excepted and appealed. 

Lamar Jones for plaintiff appellee. 
Whitaker & Jeffress and Thomas H .  Morris for defendant appellants. 

PER CCRIAM. AS to each and all issues, there was ample evidence 
to support the jury's verdict. Assignnlents of error pertinent to the 
agency, negligence and contributory negligence issues are untenable. 
TJ7ith reference to assignments of error pertinent to the issue as to dam- 
ages: It may be conceded certain of the court's rulings relating to the 
admissibility of evidence are not free from error. However, after full 
consideration, we have concluded such errors did not substantially 
prejudice defendants and do not constitute sufficient ground for a new 
trial either of the entire case or of the issue relating to damages. In  
these circumstances, the verdict and judgment will not be disturbed. 

No error. 

ETHEL DOVE, ADMINISTRATRIX OF THE ESTATE OF ADOLPH DOVE, DECEASED 
v. ELISHA (HOTFOOT) LAWSON, DECEASED, AND E. R. WOOTEN, AD- 
&LINISTRATOR OF THE ESTATE OF ELISHA (HOT$OOT) LAWSON. 

(Filed 25 March 1964.) 

APPEAL by plaintiff from Cowper, J . ,  November Civil Session 1963 
of LENOIR. 

This is an act,ion to recover for the wrongful death of plaintiff's in- 
testate. The accident which resulted in the death of plaintiff's intestate 
occurred on 11 February 1955, about 1:00 p.m., on North Carolina 
Highway 11, approximately 300 feet south of Stonington Creek Bridge. 

At the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed and the action dismissed. 
The plaintiff appeals, assigning error. 

H .  E. Beech, Fred Harrison, D. D. Pollock for plaintiff appellant. 
Whitaker & Jeffress, Thomas H .  Morris for defendant appellee. 

PER CURIAM. A careful review of the evidence adduced in the 
trial below, when considered in the light most favorable to the plaintiff, 
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as it must be on a motion for judgment as of nonsuit, leads us t'o the 
conclusion that it is sufficient to carry the case to the jury. 

Therefore, the ruling of the court below, sustaining defendant's mo- 
tion for judgment as of nonsuit, is 

Reversed. 

SOUTHERN RAILW,4Y COMPAIIJY, PETITIONER V. GEORGE HOOK, MAYOR; 
P. L. LUTZ, MILES L. RHYNE, CARL G. CARPENTER, WALTER J. 
HEATHERINGTON, ROY J. BULLARD, JR., a m  CESSAR RAMSEY, 
COUXCILMEK OF THE TOWN O F  BESSEMER CITY, NORTH CAROLINA; AND 

TOWN O F  BESSEMER CITY, NORTH CAROLINA, RESPONDENTB. 

(Filed 8 April, 1964.) 

1. Municipal Corporations § 2-- 
A proceeding by a municipality to annex territory pursuant to G.S. 160- 

453.1 et  seq., is  summary in nature and the material statutory requirements 
must be complied with. 

2. Saine- 
Where about a tenth of a tract of land, marked off by a bumper strip or 

barrier, is  used for parking, and the rest of the tract is  graded and held by 
the owner for possible future industrial development, held, the vacant part 
of the tract is not "used" for industrial purposes within the purview of 
G.S. 160-453.4 ( c )  . 

APPEAL by pet'itioner, Southern RaiIway Company, from Riddle,  S.J., 
September 16, 1963, Civil Session of GASTON. 

W.. T .  Joyner, Jr.; Mullen,  Holland & Cooke;  Geo. B. M a s o n  for 
Petitioner appellant. 

Henry L. Kiser and H u g h  W .  Johnston for defendants, appellees. 

MOORE, J. This is a proceeding for the extension of the corporate 
limits of Bessemer City, N. C., pursuant to General Statutes, Chapter 
160, Subchapter VI, Article 36, Part  2 (G.S. 160-453.1 to G.S. 160- 
453.12). Bessemer City has a population of less than 5000. 

On 10 December 1962 the governing board adopted a resolution stat- 
ing the intent of the municipality to extend its limits to include an area 
of 63.29 acres which adjoins its eastern boundary. A report of plans 
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for extension of city services to the area proposed for annexation was 
adopted and filed. Kotice of a public hearing on the proposed annexa- 
tion was given, and the hearing lyas held, pursuant to the notice, on 14 
January 1963. On 4 February 1963 an  annexation ordinance was 
adopted. 

The area proposed for annexation includes a segment of the right of 
may of the Southern Railway Company, about two-fifths of a mile 
long. I n  apt time the Railway Company petitioned for review, pur- 
suant to G.S. 160-453.6. It alleges, among other things, that the area 
sought to be annexed is not subject to annexation in that it is not de- 
veloped for urban purposes within the meaning of G.S. 160-453.4(c), 
which provides as follows: 

"The area to be annexed must be developed for urban pur- 
poses. An area developed for urban purposes is defined as any 
area TI-hich is so developed that a t  least sixty per cent (60%) of 
the total number of lots and tracts in the area a t  the time of an- 
nexation are used for residential, commercial, industrial, institu- 
tional or governmental purposes, and is subdivided into lots and 
tracts such that at  least sixty per cent (60%) of the total acre- 
age, not counting the acreage used a t  the time of annexation for 
commercial, industrial, governmental or institutional purposes, con- 
sists of lots and tracts five acres or less in size." 

The annexation ordinance declares: The number of lots and tracts 
in the area is 34, of vhich 12 are vacant, and 22 are in use - residential 
14, comtnercinl 3, industrial 5. Thus 65% of the lots and tracts are in 
use. The total residential and undeveloped acreage is 36. Of this, the 
acreage in lots and tracts of five acres and less in size is 24, or 66%. 

On the other hand, the Railway Company's petition alleges: The 
number of lots and tracts in the area is 186, of which 81 are vacant. 
Only 56.5% of the lots and tracts are in use. The total residential and 
undeveloped acreage is 50.23. Of this, the acreage in lots and tracts of 
five acres and less is 24.73, or 49% only. 

The petitioner and the municipality each offered evidence which, 
they contend, tends to support their respective analyses of the makeup 
of the area. It is not necessary to consider and discuss the wide dis- 
crepancy in the evidence as to the number of lots and tracts in the 
area. The crucial question on this appeal involves the proper classi- 
fication of a tract of land owned by Ideal Industries, Inc., and situate 
on the north side of Highway 274. It contains 13.747 acres, of which 
about one-tenth (1.4 acres) is used for parking. There are no buildings 
or structures of any kind on the tract. The plant and buildings of 
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Ideal Industries are in the area proposed for annexation, but are on 
tracts and lots which do not adjoin this 13.747 acre tract. It is conceded 
that if, as petitioner contends, the part of the tract not used for park- 
ing (more than 12 acres) is vacant unused land, the area sought to be 
annexed to the City clearly does not meet the requirements of G.S. 
160-453.4 (c)  . 

The evidence concerning the 13.747 acre tract is as follows: 

(1).  Charles H. Davis, Jr., registered engineer, testified for pe- 
titioner: ". . . (T)he  property shown (on map) labeled 'Ideal In- 
dustries, Inc.', of 13.747 acres is vacant property; the front of it is 
used for parking. . . . The area I have shown (on map) and denom- 
inated 'Parking' is used for nothing but the parking of automobiles. 
This is delineated by a bumper strip or barrier a t  the back of it." 
(Cross Examination) "I testified that there was 25.503 acres of unde- 
veloped land over five acres in size. That  involves two tracts, one of 
J. A. Bess (Best) estate which is on the West end of the area, and the 
other is the Ideal Industries tract on the East end of the area. . . . 
I also designate the 13,747 acres lying on the Korth side of Highway 
274 as belonging to Ideal Industries. About 90% of the property North 
of the highway I designate as being undeveloped, and I designate a 
small portion of it as parking. . . . I did not talk to anyone from Ideal 
Industries about the property I designated as to why it mas unde- 
veloped." 

(2 ) .  C. Jack Costner, Secretary of Ideal Industries, Inc., testified 
for respondents: "The tract of land owned by Ideal Industries on the 
North side of 274 a t  this time has been graded." In January 1963 it 
was used for a "cow pasture." Before the first of the year "we had 
plans to, actually, a t  that time to move our entire operation across the 
road and the plans - that is, a t  some future time -not a t  this, you 
know, we didn't have any particular date set when we would move, 
but that road is a line on a water shed. . . . In  regard to our plans 
prior to the first of the year to use this for industrial purposes, we had 
graded about 30 to 35 thousand yards of dirt and practically levelled 
about 14 acres of it. . . . Our plans are to move as fast as business 
requires us to expand because we have no further room where me have 
to expand. That  v a s  the purpose of buying the property in the first 
place." (cross Examination). ". . . (T)he  land we acquired was half 
of Miss Martha Torrence's farm, and a t  that time it was a cow pas- 
ture . . ., and the only pasturing done was of animals that some fellow 
who lives on Dr. Froneberger's place was using . . ., I believe it was 
a cow pasture. . . . Right a t  this time there is some discussion (of 
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plans) but no concrete plans of any sort." On February 4, 1963, there 
was no use whatever being made of this land by Ideal. 

(3).  Clyde> Robinson, expert engineer and surveyor, testified for 
respondents: (-1 consulted with l I r .  Costner and other officials a t  Ideal, 
we asked thern how they considered iihat there was a question in our 
mind as to whether it was vacant or should be considered as being 
held for future expansion and so forth; and they told us they consid- 
ered i t  industrial. . . . -4s a result of our consultation with the owners 
we placed this land in the category of industrial." (Cross Examina- 
tion). "The land was vacant except for the parking lot a t  the time I 
examined it. I didn't see any cows. . . . l l y  interpretation as to its 
then use was based upon what Mr. Costner told me he considered the 
use of the land, and I in my own mind considered the use was pred- 
icated upon what they had purchased it for a t  that time. . . . (T)here 
wasn't any use being made of the land a t  that time." 

The municipality classified the entire 13.747 acre tract of Ideal In- 
dustries, Inc., as property in use for industrial purposes. The court 
below found that this classification was proper. This is error. G.S. 
160-453(c) e~riploys tlie expression '(. . . are used for . . . industrial 
purposes . . ." The verb "use" means "to put into . . . service." Web- 
ster's Third New International Dictionary - Unabridged (1961). The 
proceeding enlployed by the municipality in this instance is summary 
in nature, and material statutory requirements must be coniplied with. 
Huntley v. Potter, 255 X.C. 619, 122 S.E. 2d 681. There is no evidence 
that tlie twelve acres of land in question were being used either directly 
or indirectly for industrial purposes. All of the evidence tends to show 
that it was not being used for any purpose. When Ideal Industries pur- 
chased the land, it was pasture and farm land; Ideal Industries graded 
it. It is being held for possible industrial use a t  some indefinite future 
time. I t  is industrially owned but not industrially used. A small space 
next to the highway (is used for parking; the evidence does not show, 
but we assume, that the parking of automobiles on this space is inci- 
dental to the business of Ideal Industries. This space may be reason- 
ably classified as in use for industrial purposes. This user does not de- 
termine the ci~aracter of the other 9070 of the tract, which is unde- 
veloped and swving no active industrial purpose. 

The area sought to be annexed does not qualify for annexation un- 
der G.S. 160-453.4(c). I t  is not subdivided into lots and tracts such that 
a t  least 60% of the total acreage, not counting the acreage used a t  the 
time of annexation for commercial, industrial, governmental or insti- 
tutional purposes, consists of lots and tracts five acres or less in size. 
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This proceeding is remanded to superior court for judgment not in 
conflict with this opinion. If so advised, respondents may move in SU- 
perior court for remand of the proceedings for amendment of bound- 
aries, and for other amendments and proceedings. See G.S. 160-463.6 
(g) ; Huntley v. Potter, supra. If the municipality does not desire re- 
mand to the governing board, the proceedings will be dismissed. 

V T e  make no decision with respect to questions raised on this appeal 
and not discussed in this opinion. If the matter is remanded to the gov- 
erning board for amendment and further proceedings, other objections 
presently urged may be obviated. 

Error and remanded. 

GEORGIAR'SA REEVES RICHARDSOX v. VAN V. RICHBRDSON, JR. 

(Filed S April, 1964.) 

1. Husband and  Wife § 1 3 -  
The wife may sue in her own name to recorer the amount the husband 

is delinquent in payments for the support of the minor children of the 
marriage as set forth in a deed of separation executed by the parties, but 
the wife holds the recovery of such amounts as trnstee for her children. 

2. Trusts 8 6- 
The trustee of an express trust may sue without joining the cestui que 

t ~ u s t .  G.S. 1-63. 

3. Pleadings 8 17- 
A demurrer to the complaint on the ground that the court has no juris- 

diction of the person of the defendant or the subject matter of the action 
will not be sustained  hen no such jurisdictional defect appears on the 
face of the complaint. G.S. 1-127. 

4. Courts § 3- 
The Superior Court has statewide jurisdiction. 

8. Husband and  Wife 9 13; Dirorce a n d  Alin~ony 3 22; Judgments  
3 30; Election of Remedies § 1- 

An order entered in a divorce action that the husband pay specified sums 
for the sul)po~t of the children of the marriage, !he court having refused 
to adjudicate in the divorce action the question of the wife's right to r e  
corer the aniount the husband was cl~~linquent in payments for the sugport 
of the children under a prior separation agreement, does not preclude the 
wife from thereafter instituting an action to recoTer the amounts ddin- 
quent under the separation agreement at  the time of institution of the ac- 
tion for divorce. 
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6. Election of Remedies 9 1- 
A party is put to his election only when the remedies available to him 

are mutually inconsistent so that if he asserts the one he must necessarily 
repudiate the other, and the doctrine does not apply to co-existing and con- 
sistent remedies. 

7. Husband and Wife 8 13; Divorce and Alimony § 22-- 
Where, in the husband's action for divorce, the court enters an order 

that he pay a specified sum monthly for the support of the children of the 
marriage and no appeal is taken from this provisicn of the order, such 
order precludes the mife from thereafter recovering the amount by which 
payments in conforn~ity with such order failed to equal the monthly pay- 
ments thereafter falling due under a prior separation agreement between 
them. 

APPEAL by plaintiff and defendant from Clarkson, J.: June Civil "B" 
Session 1963 of MECKLENBURG. 

Civil action by Georgianna Reeves Richardson, the mother, to re- 
cover alleged arrears under a deed of separation entered into by and 
between her and Van V. Richardson, Jr., her husband and defendant 
here, providing, inter alia, she should have custody of the three minor 
children born of the marriage between them, to wit, Katharine M. 
Richardson, age 12 years, Van V. Richardson, 111, age 7y2 years, and 
LeRoy R.  Richardson, age 6 years, and that Van V. Richardson, Jr., 
their father, should pay to Georgianna Reeves Richardson, their mo- 
ther and plaintiff here, for the maintenance and support of these three 
minor children the sum of $200 on 3 March 1960, $200 on 17 March 
1960, $200 on 3 April 1960, $200 on 17 April 1960, and thereafter $300 
on the third day of each month thereafter, and that "said payments 
shall continue until said children reach the legal age of dependency." 

The deed of separation contains a number of other provisions in re- 
spect to the maintenance and support by the father of these three 
minor children which are not material on this appeal; e.g., an agree- 
ment to pay all medical, doctor, and hospital expenses of the children; 
further agreement to contribute additional sutns if children enter col- 
lege; and an increase of the $300 monthly payments if the father's net 
income exceeds $500 monthly. The deed of separation provides for no 
payment by defendant for the support of plaintiff, his wife. 

The deed of separation is dated 29 F d m a r y  1960, was duly execut- 
ed and acknorlcdged by the parties on that date, and, in accordance 
~vi th  G.S. 52-12, the assistant clerk of the superior court of Rlecklen- 
burg County on the same date, after piivate examination of the wife, 
plaintiff here, ccrtified that it wns not unreasonable or injurious to the 
wife, but, considering all the attendant facts and circumstances, was 
"reasonable, just, and fair to her." 
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On 16 March 1962 Van V. Richardson, Jr . ,  defendant here, instituted 
an action in the superior court of Lincoln County against Georgianna 
Reeves Richardson, plaintiff here, for an absolute divorce on the 
grounds of two years' separation. G.S. 50-6. In his complaint he alleges 
that he is a resident of Lincoln County and defendant is a resident of 
Rlecklenburg County, and defendant in that action, plaintiff here, ad- 
mits in her answer the truth of these allegations. In  her verified an- 
swer in the divorce action defendant, who is plaintiff here, alleges in 
her further answer and counterclaim that plaintiff in that action, vho  
is defendant here, is in arrears as of 31 March 1962 in an amount of 
over 53,025 in payments required to be made by him to her under the 
deed of separation bet!\-een them for the maintenance and support of 
their three children, and by way of affirmative relief she prays that 
the court enter an order giving her custody of the three children born 
of the marriage between the parties, requiring plaintiff in that action, 
defendant here, to pay the arrears due her by hiin for the support and 
maintenance of the three children under the deed of separation in an 
amount of not less than $3,023, and further ordering plaintiff in the 
divorce action, defendant here, to pay a rcasonnble sun1 each month 
for the niaintenance and support of the three children. 

Upon the filing of the answcr in the divorce action, plaintiff made a 
motion a t  the May Civil Term 1962 of the superior court of Lincoln 
County before Judge Patton to strike from defendant's further answer 
and counterclaiin in her answer, inter alia, the allegations to the effect 
that plaintiff as of 31 March 1962 is in arrears in the amount of over 
$3,025 in the payments required to be made by him to her for the 
support of their three minor children under the deed of separation be- 
tween them, and that she is entitled to a judgment to recover from him 
that amount. Judge Patton entered an order allo~ving the motion to 
strike what is set forth above, holding that the cause of action set 
forth in the further answer and counterclaiin to recover the arrears in 
payment by plaintiff under the deed of separation should be brought 
in an independent action, and is not appropriate as a part of the di- 
vorce action. 

This divorce action came on to be heard at  the May Civil Term 
1962 of the superior court of Lincoln County before Patton, J., and a 
jury. In the divorce action, plaintiff in that action offered in evidence 
the deed of separation between the parties. In this divorce action Pat- 
ton, J., upon return of the verdict entered a judgment denying plaintiff 
a divorce. After entering this judgment Patton, J., entered an order 
relating to the three children, n-hich is in substance as follom: He 
finds as facts that the defendant in that action is a fit and suitable per- 



524 I N  THE SUPREME COURT. [261 

son to have the custody of the three children born of the marriage 
between the parties, and that plaintiff in that action is an able-bodied 
man gainfully employed in the town of Lincolnton as local agent for 
State Farm Insurance Company selling various fornis of insurance for 
his en~ployer, and that in the year 1961 his gross income was $3,871.20. 
He  decreed that custody of the three children be awarded to defendant 
in that action, their mother, subject to prescribed visitation rights of 
plaintiff, and ordered that, pending fulther orders of the court, plaintiff 
in that action pay to defendant in that action $200 each month for 
the maintenance and support of the three children, said payments to 
be made through the office of the clerk of the superior court of Lincoln 
County, and further ordered plaintiff to pay reasonable medical ex- 
penses for the three children. Judge Patton made no order in respect to 
the amounts allegedly in arrears under the deed of separation for the 
maintenance and support of the three children; lie, on motion of plain- 
tiff in the divorce action, having stricken from the further answer and 
counterclain~ of defendant the allegations in respect to such arrears. 
Nothing appears to indicate defendant m the divorce action excepted to 
Judge Patton's order relating to the three children and their support 
or appealed therefrom. However, plaintiff did appeal from ,Judge Pat- 
ton's judgment denying him a divorce. This appeal is reported in 257 
N.C. 703, 127 S.E. 2d 525. On appeal this Court awarded plaintiff a 
new trial of his divorce action by reason of error in the charge. No 
question relating to payments by defendant here for the maintenance 
and support of the three children was presented for decision on that 
appeal. 

On 13 Xovember 1962 Georgianna Reeves Richardson instituted the 
instant action against defendant Van V. Richardson, Jr., in hlecklen- 
burg County. I n  her complaint she alleges in substance: She is a resi- 
dent of LIecklenburg County and defendant is a resident of Lincoln 
County. On 29 Febmary 1960 the parties entered into a deed of sepa- 
ration in which defendant agreed to pay her $300 a month from 3 
May 1960 for the support and nlfiintenance of the tliree minor children 
born of the marriage between them, and further agreed to pay medical, 
doctor, etc., bills of the tliree children. As of 31 March 1962 defendant 
was in arrears in the payment of such anlounts in the sum of $3,025, 
plus certain nledical expenses. Defendant paid her for the maintenance 
and support of the three children $100 for April 1962, $150 for hIay 
1962, and $200 nlontllly since May 1962, and illat defendant is in ar- 
rears in such payments since 31 Alarrh 1962 in the sum of $850. 
Wherefore, she prays a recovery from defendant in the sun1 of $3,875. 
Van V. Richardson, Jr., defendant, filed an amended answer admitting 
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the residence of the parties a s  set forth in the complaint, the execution 
of the deed of separation between them on 29 February 1960, but denies 
tha t  lie owes plaintiff anything for the maintenance and support of their 
three miiior children. 4 n d  for a further answer and defense and as a 
plea in bar to plaintiff's right to recover anything for the maintenance 
and support of the three minor children, he alleges in substance: The 
custody, maintenance and support of the tliree nilnor children born of 
the marriage between the parties has been determined and adjudicated 
by Judge Patton's order entered in the divorce actlon a t  the M a y  Civil 
Term 1962 of the superior court of Lincoln County, subject to the 
further orders of the court, upon the prayer for affirmative relief of 
Georgianna Reeves Richardson contamed in her answer in the divorce 
action in which she requested the court to take jurisdiction as to the  
custody, maintenance and support of the three children. Tha t  Georgi- 
anna Reeves Richardson thereby abrogated the deed of separation be- 
tween the parties, which is set forth vcrbatn~i in his answer, insofar a s  
its provisions relate to the custody, maintenance and support of the 
three children. That since the issuance of Judge Patton's order he has 
paid into the office of the clerk of the superior court of Lincoln County 
$200 a month for the maintenance and support of the three children, as 
required in the order. 

When the instant case came on to be heard before Judge Clarkson, 
defendant demurred ore tcnus to the complaint. Judge Clarkson did 
not pass on the demurrer ore tenus a t  the time, and the parties agreed 
that  the judge might pass on the case without a jury. 

The parties agreed that  Judge Clarlison sliould hear the case upon 
an agreed statenlent of facts, which consists of the following: An agree- 
ment tha t  the instant action is brought by plamtiff upon the deed of 
separation, and not upon Judge Patton's order in the divorce action; 
the deed of separation entered into by and between the parties on 29 
February 1960; the record in the divorce action of T7an T'. Richardson, 
J r .  v. Georgianna Reeves Richardson, and particularly the judgment 
and orders entered by Judge Patton in the dlvorce action; an  agree- 
ment tha t  Judge Patton's order in the divorce action required Van V. 
Richardson, Jr.,  to pay to Georgianna Reeves Richardqon the sum of 
$200 a month from 3 June 19G2 through November 1962 for the main- 
tenance and support of their thrce minor children, and that  he has 
paid these required amounts in full, which is a difference of $100 a 
month or $600 between the amount called for in the deed of separa- 
tion and the amount called for in Judge Patton's order; an agreement 

mlanna that  the deed of separation called for total paynlents to Geor,' 
Reeves Richardson for the support and maintenance of the three minor 
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children up to the date of issuance of Judge Patton's order on 24 May 
1962 in the amount of $8,300, and that as of this date Van V. Richard- 
son, Jr., had paid the sum of $4,980, which leaves a difference of $3,320; 
and that plaintiff foregoes any claim for medical expenses for the three 
children up to the date of this action. 

Judge Clarlison entered a judgment which, after reciting that he had 
considered the agreed and stipulated facts and the briefs of counsel, 
contains the following conclusions of law: 

"1. The demurrer ore tenus of the defendant should not be allowed. 

"2. The plaintiff is entitled to recover as Trustee for the minor 
children the sum of $3,320.00, representing the total of the delinquent 
sums due under the Separation Agreement up to June 4, 1962, the 
effective date of the Order of Judge Patton. 

"3. The claim of the plaintiff for the sum of $600.00, representing 
the difference between: (a)  the amounts paid pursuant to the Order of 
Judge Patton up to November 13, 1962, the time of the filing of the 
con~plaint in the within case, and (b) the amounts required under the 
Separation Agreement to said date, should not be allowed, the Court 
holding as a matter of law that when the plaintiff in the within action 
filed an Answer in the divorce action instituted by the husband in Lin- 
coln County and asked for custody of the children and for support of 
the children and when she further failed to appeal from the Order of 
Judge Patton granting the wife custody and setting payments requir- 
ed of the husband less than the payments required under the Separation 
Agreement, the wife submitted to the jurisdiction of the Divorce Court, 
waived her right to recover the full amounts as set forth in the Sepa- 
ration ilgreement, and the Order of Judge Patton superseded the sup- 
port requirements set forth in the Separation Agreement from June 4, 
1962, the effective date of Judge Patton's order." 

Whereupon, Judge Clarkson ordered and decreed that plaintiff as 
trustee recover from defendant the sum of $3,320 with interest from 4 
June 1962, and that any sums collected by plaintiff pursuant to this 
judgment shall not be the separate estate of plaintiff, but shall be held 
by her as trustee for the use and benefit of the three minor children, 
and further that plaintiff recover her costs. This judgment further pro- 
vides for the payment of counsel fees to plaintiff's lawyer out of the 
recovery. 

Plaintiff appeals from the part of Judge Clarkson's judgment deny- 
ing her a recovery of $600 as set forth above in his third conclusion of 
lam. 
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Defendant appeals from that part of Judge Clarkson's judgment 
not allowing his demurrer ore tenus to the complaint, and from the 
judgment. 

Myers & Rush by Charles T. Myers for plaintiff appellant and ap- 
pellee. 

W. H. Childs, Jr., for defendant appellant. 

DEFENDANT'S APPEAL 

Defendant assigns as error the disallowance of his demurrer ore 
tenus to the complaint. The record does not state the ground for the 
demurrer ore tenus. However, defendant in his brief contends it should 
be sustained on two grounds: (1) plaintiff has no legal capacity to 
maintain the action, and (2) want of jurisdiction in the Mecklenburg 
County superior court. 

There is no allegation or contention on this appeal, or on the former 
appeal, that there was any fraud or duress in the execution of the 
deed of separation, or that either party thereto lacked mental capacity. 
The complaint in the instant case alleges in substance that on 29 Feb- 
ruary 1960 plaintiff and defendant executed a deed of separation in 
which defendant agreed to pay to plaintiff for the support and main- 
tenance of the children born of the marriage between them the sum of 
$300 a month, and that defendant is in arrears in such payments in the 
sum of $3,875 as of November 1962. Wherefore, she prays that she re- 
cover from defendant the sum of $3,875 for the support of their three 
minor children. Under our decisions plaintiff has legal capacity to main- 
tain this action upon the deed of separation to recover from defendant 
the alleged arrears in payments of money due her by him under the 
deed of separation for the support of the three minor children born of 
the marriage between them. Murphy v. Murphy, 261 N.C. 95, 131 S.E. 
2d 148; Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Camp- 
bell v. Campbell, 234 N.C. 188, 66 S.E. 2d 672; 67 C. J. S., Parent and 
Child, sec. 20, e, p. 710. Plaintiff is not the beneficiary of the recovery 
of the amount in arrears under the deed of separation, if there is any; 
she is merely trustee for the three minor children. Goodyear v. Good- 
year, szcpm. I n  this jurisdiction a trustee of an express trust may sue 
without joining his cestui que trust. G.S. 1-63; Ingrain v. Insurance Co., 
258 N.C. 632, 129 S.E. 2d 222. 

Defendant contends in his brief that there is want of jurisdiction in 
the superior court of Mecklenburg County. The complaint in the in- 
stant case alleges plaintiff is a resident of Mecklenburg County, North 
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Carolina, and defendant is a resident of Lincoln County, North Car- 
olina. The subject matter of the action is to recover arrears of pay- 
ments due to be p ~ i d  to plaintiff by defendant for the support of the 
minor children born of the marriage between them under the deed of 
separation entered into by and between them. A demurrer to a com- 
plaint on the ground that the court has no jurisdiction of the person of 
the defendant, or of the subject of the action, will be sustained when, 
and only when, such defect appears upon the face of the complaint. 
G.S. 1-127, 1; Credit Corp. v. Satterjield, 218 K.C. 298, 10 S.E. 2d 914; 
McIntosh, N. C. Practice and Procedure, 2d Ed., TJol. 1, sec. 1184. The 
superior court is one court having statewide jurisdiction. Lovegrove v. 
Lovegrove, 237 N.C. 307, 74 S.E. 2d 723. No want of jurisdiction ap- 
pears upon the face of the con~plaint in the instant case. 

Judge Clarkson properly overruled defendant's demurrer ore tenus 
to the complaint. 

Defendant's second and last assignment of error is: "The court er- 
red in signing the judgment dated September 18, 1963, appearing of 
record, the same being contrary to the law and facts." 

The parties stipulated before Judge Clarkson: "* " * this suit is 
brought by the plaintiff upon the alleged contract, and not for any- 
thing alleged to be due to be paid under Judge Patton's Order." The 
parties further stipulated before Judge Clarkson: "It is agreed that the 
Separation Agreement called for a total sum of payments for the sup- 
port of the children up to the date of Judge Patton's Order, May  24, 
1962, to be in the sum of $8,300.00, and that as of that date Van V. 
Richardson, Jr .  paid for the support of the said children the total 
sum of $4,980.00, which leaves a difference of $3,320.00.'' 

There is no merit in defendant's contentions that, when plaintiff 
filed an answer in the divorce action brought against her as defen- 
dant by defendant here, she, in that suit, submitted the entire matter 
of the custody and support of the children born of the marriage be- 
tween them to the superior court of Lincoln County and abandoned any 
right to recover any arrears in payments due under the deed of sepa- 
ration for the support of the children, and thereby made an rlection 
of remedies to abandon the provisions of the deed of separation for 
their support and chose to rely upon an order of the court to enforce 
allowances for their support, and therefore cannot maintain the instant 
suit. 

Plaintiff here, in her answer in the divorce action, alleged as a fur- 
ther defense and counterclaim in substance: Plaintiff, Van V. Richard- 
son, Jr., is in arrears as of 31 March 1962 in an amount of over $3,- 
023 in payments required to be made by him under the deed of sepa- 
ration between them for the maintenance and support of their three 
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children, and by way of counterclaim she prays that the court enter 
an order giving her custody of the three children born of the marriage 
between them and requiring him to pay the arrears due her by him 
for the support of the three children under the deed of separation in 
an amount of not less than $3,025, and further ordering him to pay a 
reasonable sum each month for their support. U p ~ n  motion of defen- 
dant in the instant action, who was plaintiff in the divorce action, 
Judge Patton entered an order striking from the answer in the di- 
vorce action the allegations to the effect that plaintiff in the divorce 
action as of 31 March 1962 is in arrears in the amount of not less than 
$3,025 in the payments required to be made by him to her for the sup- 
port of their three minor children under the deed of separation entered 
into by them, and that she is entitled to a judgment to recover from 
him that amount. Judge Patton stated in his order striking these al- 
legations that the cause of action set forth in the further answer and 
counterclaim to recover these arrears of payments due under the pro- 
visions of the deed of separation should be brought in an independent 
action, and is not appropriate as a part of the divorce action. Judge 
Patton in his order entered in the divorce action, awarding custody of 
the children to the mother and requiring the father to pay to her $200 
a month for their support, made no reference to the amount of not less 
than $3,025 allegedly in arrears under the deed of separation for the 
support of the three children. 

Defendant's plea in bar alleged in his answer that he owes plaintiff 
nothing, because Judge Patton in his order in the divorce action had 
determined the question of the arrears due by him to plaintiff for the 
support of the children under the deed of separation, and that the 
matter is res judicata, is not supported by the facts and is untenable. 
Jenkins v. Jenkins, 225 X.C. 681, 36 S.E. 2d 233, is in point. In  that 
case the Court held that in an action by a husband against his wife for 
divorce on the ground of two years' separation, in ~ l i i c h  the wife seb 
up in her answer a separation agreement entered into between them 
when they were about to separate in which the husband contracted 
that she should have the care and custody of the two children born 
of the marriage and that the husband should pay her certain sums for 
each child with her for their support and asked for a judgment that 
she recover according to the terms of such agreement, this plea of the 
wife being ignored by the court and no judgment rendered thereon, 
though the court rendered a judgment of absolute divorce for the hus- 
band, such decree is not res judicata in a subsequent action by the wife 
against the husband based on the agreement. In this case the trial court 
held that plaintiff recover of the defendant the amounts due under the 
contract, and this Court on appeal affirmed. 
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The Court said in Surratt v. Insurance Agency, 244 N.C. 121, 93 S.E. 
2d 72: "The 'whole doctrine of election [of remedies] is based on the 
theory that there are inconsistent rights or remedies of which a party 
may avail himself, and a choice of one is held to be an election not to 
pursue the other.' But 'the principle does not apply to co-existing and 
consistent remedies.' Machine Co. v. Outings, 140 N.C. 503, 53 S.E. 345." 

"To make them inconsistent one action must allege what the other 
denies, or the allegation in one must necessarily repudiate or be re- 
pugnant to the other. I t  is the inconsistency of the demands which 
makes the election of one remedial right an estoppel against the as- 
sertion of the other, and not the fact that the forms of action are 
different." 28 C. J. S., Election of Reniedies, sec. 4, p. 1068. 

No reason occurs to us why the assertion in a counterclaim by 
Georgianna Reeves Richardson in the answer filed by her in the di- 
vorce action brought against her by Van V. Richardson, Jr., that she 
is entitled to recover from him the arrears due by him to her under the 
deed of separation entered into by and between them for the support 
of the three children born of the marriage between them and asking 
for an order for their support, which claim for a judgment for the ar- 
rears was stricken from her answer by motion of her husband and not 
considered by the judge, should bar an independent action by her 
against her husband to recover the arrears due by him under the deed 
of separation. Her counterclaim in the divorce action to recover the 
arrears due under the decd of separation and her independent action to 
recover these a r r e m  are consistent in theory, and the allegations in 
the counterclaim do not repudiate and are not repugnant to the allega- 
tions in her independent action, the instant suit. 

Defendant makes no contention in his brief that Judge Clarkson er- 
red in awarding custody of the children to plaintiff, or that he erred 
in his third conclusion of law set forth above, which is favorable to 
him. 

On defendant's appeal we find 
K O  error. 

PLSISTIFF 'S  APPEAL 

Plaintiff has one assignnlent of error as follows: "The Court erred 
in failing to allow the additional $600.00 claim of the plaintiff." This 
assignment of error has reference to Judge Clarkson's third conclusion 
of  la^^, which is set forth verbatim above. -4s stated above, the deed of 
separation provides for no payment by defendant for the support of 
plaintiff, his wife. 
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Plaintiff here, in her answer in the divorce case, alleged that plaintiff, 
her husband, was in arrears in payments under the deed of separation 
in an amount of not less than $3,025. And in her further answer in the 
divorce action, she requested the court to enter an order requiring 
plaintiff in the divorce action, her husband, to way a reasonable sum 
each month for the support of the children in the future. It seems ap- 
parent that plaintiff here desired the security of a court order for the 
support of their children, which she could enforce, if necessary, by 
contempt proceedings in the event of a wilful failure by her husband to 
pay the amount for the children's support ordered by Judge Patton. 
Judge Patton acceded to her request and entered an order finding that 
the father's gross income in 1961 was $5,871.20, and requiring him, 
pending further orders of the court, to pay to plaintiff here $200 each 
month for the support of their children. Plaintiff here, defendant in 
the divorce action, did not except to or appeal from Judge Patton's 
order. 

In  the appeal in the divorce action between the parties here, 257 
N.C. 705, 127 S.E. 2d 525, the Court said: "The terms of the separation 
agreement do not limit the authority of the court to make and enforce 
such allowances for the support of the children as circumstances may 
require." 

This Court said in Kiger v. Kiger, 238 N.C. 126, 128 S.E. 2d 235: 
"The provisions of a valid separation agreement, including a consent 
judgment based thereon, cannot be ignored or set aside by the court 
without the consent of the parties. Such agreements, including consent 
judgments based on such agreements with respect to marital rights, 
however, are not final and binding as to the custody of minor children 
or as to the amount to be provided for the support and education of 
such minor children." 

Plaintiff contends that, although Judge Patton had authority to or- 
der the father to pay less for the support of his children than called for 
in the deed of separation, his order did not abrogate the deed of sepa- 
ration, and that the plaintiff here in her independent action has the 
right to recover the difference between the amount called for in the 
deed of separation of $300 a month and the $200 a month set forth in 
Judge Patton's order, which amount is $600. 

Judge Patton in fixing the payments to be made by the father for 
the support of the children a t  $200 a month, pending the further orders 
of the court, upon a finding that his gross income in 1961 was $5,871.20, 
although the deed of separation called for the payment by him of $300 
a month for their support, acted pursuant to authority vested in him by 
our decisions to make and enforce such allowances for the support of 



532 IN THE SUPREME COURT. [261 

the children as circumstances may require, Kiger v. Kiger, supra; 
Richardson v. Richardson, supra; Story v. Story, 221 N.C. 114, 19 S.E. 
2d 136. Judge Patton's order, there being no exception thereto, is final 
and binding in fixing the amount to be paid by defendant here for the 
support of the children, irrespective of the provisions set forth in the 
deed of separation, and plaintiff is not entitled to recover the difference 
between the amount required to be paid for the support of the children 
by Judge Patton's order and that called for in the deed of separation, 
amounting to $600. Judge Clarkson's third conclusion of law is correct 
in denying plaintiff a recovery of the $600 which she contends is due 
her under the deed of separation, though the statement in this conclu- 
sion of law that the wife "waived her right to recover the full amounts 
as set forth in the separation agreement" is surplusage. 

On plaintiff's appeal we find 
No error. 

LITHIUM CORPORATION O F  AMERICA, INC., PETITIONER V. TOWN O F  
BESSEMER CITY, A NORTH CAROLINA hlUNICIPAL CORPORA- 
TION;  GEORGE HOOK, MAYOR; P. 0. LUTZ, MILES L. RHPNE, CARL 
G. CARPENTER, WALTER J. HEATHERINGTON, ROY J. BULLARD, 
JR.,  AND CEASAR RAMSEY, MEJIDERS OF THE GOVERNING BOARD OF THE 

TOWN OF BESSEMER CITY, NORTH CAROIIR'A, RESPONDENTS. 
AND 

SOUTHERN RAILWAY COMPANY, PETITIOKER V. TOWN O F  BESSEMER 
CITY, A NORTH CAROLINA MUNICIPAL CORPORATION; GEORGE 
HOOK. MAYOR; P. 0. LUTZ, MILES L. RHYNE, CARL G. CARPENTER, 
WALTER J. HEATHERINGTON, ROY J. BULLARD, JR., AND CEASAR 
RBMSEP, MEJIBERS OF THE GOVCRSIK(: BOARD OF THE TOWN OF BESSEMER 
CITY, KORTH CAROLINA, RESPOR'DER'TS. 

(Filed S April, 1064.) 

1. Const i tu t ional  Law § 6; M u n i c i p d  Corporat ions  8 2- 
Changes in municipal boundaries are  legislative matters, and the exer- 

cise of legislative authority by a municipality in annexing additional terri- 
tors is not subject to judicial interference. 

2. Cons t i t l~ t iona l  Law fj 10- 

It is the function of the courts to construe a statute of doubtful meaning. 

3. Adiii inistrative L a w  § 4- 

I t  is  the function of the courts in proper instances to determine whether 
an  aclministratire board acted arbitrarily, unreasonably or unjustly in ap- 
plying the provisions of a statute. 
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4. Statutes 8 5- 
The intent of the Legislature controls the interpretation of a statute. 

5. Same- 
When the meaning of a statute is doubtful, the courts may consider the 

history of the legislation in question in connection with the object, pur- 
pose al:d language of the statute in ascertaining the legislative intent. 

6. Same- 
Vhere clauses of a statute setting forth the requirements for the appli- 

cation of the statute are connected by the conjunctive "and", it is generally 
necessary that the conditions set forth in both clauses be met in order for 
the statute to be applicable. 

7. Municipal Corporations 5 2- 

In order for an area to be subject to annexation by a municipality under 
the provisions of G.S. 160-463.4(c), it is necessary that a t  least 60 per cent 
of its total number of lots and tracts be in use for residential, commercial, 
inclustrial, institutional or governmental purposes and also that a t  least 
60 per cent of its total acreage, not counting the acreage used a t  that time 
for commercial, industrial, governmental or institutional purposes, be sub- 
divided into lots and tracts of five acres or less in size. 

8. Same- 
An area owned by two industrial concerns and used exclusively for 

commercial purposes does not comply with the literal requirements of G.S. 
160433.4(c) or come within the reasonable intent and application of the 
statute, and an ordinance of a municipality annexing such area must be 
set aside by the courts. 

APPEAL by petitioners, Litliiuni Corporation of America, Inc., and 
Southern Railway Company, from Riddle ,  S.J., September 16, 1963, 
Civil Session of GASTON. 

Mullen,  Holland & Cooke  and D a v i s  & W h i t e  for  petitioners. 
H e n r y  L. Kiser and H u g h  W .  Johnston for respondents. 

~ I O O R E ,  J. This is a proceeding for extension of the corporate 
limits of Besseiner City, N. C., a municipality having a population of 
less than 5000. The proceeding is had pursuant to Chapter 160, Sub- 
chapter VI, Article 36, Part 2 of the General Statutes of Sorth  Caro- 
lina (G.S. 160-453.1 to G.S. 160-453.12). 

On 19 K'ovember 1962 the City's governing board adopted a resolu- 
tion of intent (G.S. 160-433.5) to consider annexation of an area of 
69.62 acres contiguous to the city's western boundary. 

The northern portion of the area proposed for annexation consists of 
an arc-shaped segment of the Southern Railway Company right of 
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way, about 1600 feet in length. State Highway 216, running generally 
east and west, crosses the area a short distance south of the railroad. 
Lithium Corporation of America, Inc., (Lithium) owns all of the land 
in the area except that embraced within the railroad and highway right 
of ways. A road leading from the highway southwardly bisects the area. 
Between the highway and railroad right of ways there is a small parcel, 
about 2?4 acres, of vacant land. From the bisecting road wes t~~ard ly  
to the highway there is about 25 acres which is vacant except for a 4- 
acre artificial lake which was constructed by Lithium and is maintain- 
ed by it as a stand-by source of water should an emergency require its 
use. Between the road and the city limits are about 30 acres upon which 
is located Lithium's plant, buildings and structures, including some la- 
goons. The area sought to be annexed contains no residences, and it 
has not been subdivided into streets and lots; it consists only of the 
properties of Lithium and tlie Railn-ay Company. To  the north, west 
and south of tlie area is open and undeveloped country. Lithium owns 
423 acres contiguous to the area. The land to the east of the area and 
within the city limits is vacant and undeveloped for several hundred 
feet except along the highway. Lithium has about 180 employees; i t  
purchases from the city approximately 1.5 million gallons of water per 
month; Lithium provided tlie water lines and a pumping station a t  a 
cost of $52,000. The city provides no other utilities or services to Lith- 
ium. If the annexation becomes effective Lithium will pay annually 
about $31,000 in city taxes. 

A report setting forth plans for extension of services to the area was 
approved by the governing board of the n~unicipality and filed with 
the Clerk. On 14 January 1963 a public hearing \Tas held pursuant to 
notice given. Lithium and the Railway Conlpany had representatives 
a t  the hearing and opposed annexation. On 4 February 1963 the gov- 
erning hoard adopted an ordinance annexing the area. 

In  apt time Lithium and the Railway Company, in separate peti- 
tions, requested review pursuant to G.S. 160-453.6. Each alleges, among 
other things, that the area does not qualify for annexation in that it is 
not "developed for urban purposes" in accordance with the require- 
ments of G.S. 160-453.4(c), which provides as follon7s: 

"The area to be annexed must be developed for urban purposes. 
,4n area developed for urban purposes is defined as any area which 
is so developed that a t  least sixty per cent (60%) of the total 
numbcr of lots and tracts in tlie area a t  the time of annexation 
are used for residential, commercial, industrial, institutional or 
governmental purposes, and is subdivided into lots and tracts such 
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that a t  least sixty per cent (60%) of the total acreage, not count- 
ing the acreage used a t  the time of annexation for commercial, in- 
dustrial, governmental or institutional purposes, consists of lots 
and tracts five acres or less in size." 

The annexation ordinance recites that the area, contains two tracts, 
none residential, one comn~ercial and one industrial, that the "area is 
developed for urban purposes as defined by the statutes in that  100 
per cent of the total number of lots and tracts in the area are used for 
industrial and coinmercial purposes." 

In  superior court the petitions mere consolidated for hearing. It was 
stipulated by petitioners and respondents "that all of the property un- 
der consideration for annexation is either coinmercial or industrial 
and that there is no subdivision of any of the acreage into tracts of five 
acres or less. That the Southern Railway right of way is used for com- 
mercial purposes and that the land belonging t o  Lithium . . . is used 
for industrial purposes." 

The court entered judgments, concluding that "the character of the 
area to be annexed is developed for urban purposes and meets the re- 
quirements of General Statute 160-433.4," and affirming in all particu- 
lars the action of the municipality in annexing the subject area. Both 
petitioners appeal. 

Petitioners contend that to meet the statutory test for annexation 
"some portion of the subject area must consist of or be composed of 
lots and tracts five acres or less in size, not counting the acreage used 
by Lithium and Southern Railway for industrial and coinmercial pur- 
poses." Petitioners say that G.S. 160-453.4(c) contains two clauses 
setting up standards for determining ~vhether an area is "developed 
for urban purposesn- an area is so developed, (1) if a t  least 60% of 
the total number of lots and tracts in the area a t  the time of annexa- 
tion are used for residential, commercial, inductrial, institutional or 
governmental purpoqes, and 12) if the area is subdivided into lots and 
tracts such that 60% of the total acreage, not counting the acreage used 
a t  the time of annexation for commercial, industrial, governmental or 
institutional purposes, consists of lots and tracts of five acres or less in 
size. They point out that the two clauses are connected by the con- 
junctive "and," and contend that the clauses are coordinate and inu- 
tually complementary, and that cln area does not meet the test, "de- 
veloped for urban purposes," unless i t  substantially complies wit11 the 
requirements of both clauses of the statute. Ordinarily,  hen the con- 
junctive "and" connects words, phrases or clauses of a statutory sent- 
ence, they are to be considered jointly. 50 Am. Jur.. Statutes, s. 261, p. 
267. Obviously the subject area does not comply with the last clause 
of the second sentence of G.S. 160-453.4(c). 
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On the other hand, respondents contend that an area may be annex- 
ed if it meets the standards set by the first of the clauses, that it need 
not comply with both. The subject area clearly complies with the re- 
quirements of the first clause, for niore than 6070, 100% in fact, of 
the lots and tracts are used (accordmg to the stipulation of the parties) 
for commercial and industrial purposes. 

The narrow question thus presented is not without difficulty. Changes 
in municipal boundaries are legislative matters, and the exercise of 
legislative permission therefor is not subject to judicial interference. 
Duma v. Tew, 219 N.C. 286, 13 S.E. 2d 536; Highlands v. Hickory. 
202 N.C. 167, 162 S.E. 471; Lutterloh v. Fayettevllle, 149 N.C. 65, 62 
S.E. 738. However, where a statute js of doubtful meaning it is the 
function of the courts to construe it. This function encompasses the 
duty, in sonie instances, to detennine whether administrative authority 
is applying the provisions of the stati~te in an arbitrary, unreasonable 
and unjust manner, not in keeping with legislative intent. I n  re Hick- 
erson, 235 N.C. 716, 71 S.E. 2d 129; Duncan v. Carpenter, 233 N.C. 422, 
64 S.E. 2d 410; Hilgreen v. Cleaners K: Tudors, Inc., 223 N.C. 656, 36 
S.E. 2d 252. 

The spirit and intent of an act controls its interpretation. Porter V. 
Yoder & Gordon Co., 246 N.C. 398, 98 S.E. 2d 497; Snzlth v. Davis, 
228 N.C. 172, 45 S.E. 2d 51. When tlie meaning of a statute is doubt- 
ful the history of the legislation may be considered in connection with 
the object, purpose and language of the statute in order to arrive a t  its 
true meaning. Cab Co. v. Charlotte, 234 N.C. 572, 68 S.E. 2d 433. The 
statute we are considering is section 4, Chapter 1010, Session Laws of 
1939. It was not copied froin the laws of other states. It is a result of a 
study and recommendations made by the Municipal Government Study 
Comn~ission which was established in accordance with Joint Resolution 
51 of the General Assembly of 1957. The Commission made two com- 
prehensive reports, one dated Novenlber 1, 1938, the other February 
26, 1939. We repeat here in substance, except where quoted verbatim, 
some pertinent comments and recolliniendations of the Conlnlission 
(numbering and paragraphing ours) : 

(1) .  Standards for changing municipal boundaries should be more 
specific than formerly. I t  is for the Legislature, not judicial or admin- 
istrative agencies, to fix policy. It is a matter for stntel~ide policy, and 
the Legislature sliould define the type and charxter of land which 
sliould be annexed by municipalities. Report 1,  pp. 20, 21. 

(2) .  The factors important in deciding ml~at lands should be an- 
ncxed are: (a)  the actual distribution of developed and vacant land 
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in an area, (b) the extent to which the area needs municipal services, 
(c) the extent to which the owners of developed property in the area 
desire municipal services, (d) the availability inside the corporate 
limits of land suitable or desirable for residential, commercial and in- 
dustrial development, (e) the extent to which municipal services can 
be provided, and (f)  the impact of services and taxation upon lands 
being annexed. Report 2, pp. 7, 8. 

(3).  ". . . (T)he General Assembly should not delegate unlimited 
power to the governing boards. Exercise of discretion to extend corpor- 
ate boundaries must and should be subject to general standards or lim- 
itations . . . And we think the primary standards should be . . . that 
the land to be annexed is either developed for urban purposes or is rea- 
sonably expected to be so developed in the near future . . ." Report 
2, p. 9. 

(4) .  ''We do not believe that a precise municipal boundary can be 
fixed by reference to specific factual standards. Somewhere in the pro- 
cess there must be the exercise of judgment by some board or agency. 
Therefore, whether the decision is made by a city council or a state 
administrative board, the most prxtical method of reviewing the ad- 
ministrative decision is to provide judicial review. . . . And the scope 
of review must necessarily be whether the agency making the decision 
made a reasonable decision in accord with the statutory standards. 
This, we believe, is the best protection for the individual property 
owners." Report 2, p. 10. 

( 5 ) .  The Commission recommends that an area to be qualified for 
annexation must be developed for urban purposes or undergoing urban 
development. Land is "'undergoing urban development' if (1) there 
has been substantial subdivision of land into lots and tracts of five 
acres or less, and/or (2) that there has been substantial residential, 
commercial or industrial development along the streets or highways or 
in small communities, settlements or subdivisions, and/or (3) there is 
a reasonable expectation that land not already subdivided or develop- 
ed -sill soon be developed by reason of being a logical service area into 
which municipal water and sewer systems should be extended, or by 
reason of being adjacent to land now subdivided or developed for ur- 
ban purposes." Report 2, p. 11. 

(6). "The requirement that land be 'undergoing urban develop- 
ment' is made general on purpose. . . . (1l)ore specific definition 
would rob the cities of necessary flexibility in fixing boundary lines. 
In  short, we believe the legislative standard should act as a brake only 
with respect to attempted annexation of large tracts of agricultural or 
vacant land where no evidence of urban development can be shown." 
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The reports of the Commission do not furnish a direct answer to the 
specific question with which we are here concerned, but they are help- 
ful in determining the intent of the Legislature on this point. The Com- 
mission recognized that no definition of the phrase, "developed for ur- 
ban purposes" could be formulated which would provide exact guid- 
ance for municipalities under any and all circumstances. It concluded 
that standards should be more specific than under prior annexation 
laws, but not so specific as to exclude the necessity in some instances 
for the exercise of judgment and discretion. Large tracts of agricultural 
or vacant lands, where no evidence of urban development can be shown, 
should not be annexed in any event, except upon petition of the land- 
owners. (G.S. 160-452). Areas not adaptable to municipal services 
should not be annexed for the arbitrary purpose of imposing tax bur- 
dens. In  the formulation of plans for legislation, the Commission cen- 
tered attention upon, and made recommendations having in mind, 
typical suburban areas undergoing development, containing subdi- 
visions with streets, lots and tracts, having a substantial portion in 
actual use, and being adaptable to water, sewer and other service ex- 
tensions. The Commission recognized that there ~ o u l d  be variations 
from this pattern. 

The General Assembly adopted a standard containing two tests for 
determining availability for annexation. (1) the use test -that not 
less than 60% of the lots and tracts in the area must be in actual use, 
other than for agriculture, and (2) the subdizlision test -not less than 
60% of the acreage which is in residential use, if any, and is vacant 
must consist of lots and tracts of five acres or less in size. Besserner 
City contends that the use test is alone sufficient to qualify an area for 
annexation, and the subject area, which contains two tracts 100% in 
use for commercial and industrial purposes, complies with statutory 
standards. To hold that this test alone is sufficient will lead to absurd 
and unintended results. Under such construction of the statute a mu- 
nicipality could annex a single lot. It could annex a segment of a rail- 
road or power line right of may and nothing more; it could annex a 
single service station, store or dwelling. Certainly no such result was 
intended without the request and consent of the landowner pursuant to 
G.S. 160-452. The fact that the General Assembly connected the two 
test clauses with the conjunctive "and," and the clear abuses and hard- 
ships which a literal application of the use test,  if alone applied, would 
produce, leads us to the conclusion that the legislative intent is that 
both tests be complied with. 

However, i t  must be conceded that literal insistence upon the appli- 
cation of both tests might in some extreme and improbable circum- 
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stances bring about absurd results adverse to municipalities. For ex- 
ample, a large suburban area might be subdivided into streets, blocks 
and lots, and all thereof be in actual use for commercial purposes 
(stores, banks, restaurants, offices, parking lots, etc.) -no residences. 
Under the literal application of both tests, it would not be subject to  
annexation. Such circumstances are, ho~yever, extremely unlikely ; and 
a municipality would undoubtedly find i t  possible to fix the boundaries 
of the area proposed for annexation so as to include enough vacant or 
residentlal property to con~ply with the statute. 

The difficulties of applying the standards in extreme cases is the 
reason the Cominission recomnlended a provision for court review to 
determine "n-hetlier the agency making the decision made a reasonable 
decision in accord with statutory standards." The General Assembly 
made provision for such review. G.S. 160-453.6. 

If a municipality clearly complies with the standards of G.S. 160- 
453.4(c), there is nothing to review Kith respect to the availability of 
an area proposed for annexation. Where conlpliance is in doubt, the 
determination must be made upon the facts in the particular case. 

In  our opinion the subject area does not compIy with the literal re- 
quirement of G.S. 160-453.4(c). Furthermore, the annexation of such 
area is not within the reasonable intent and application of the statute. 

Parenthetically, the problem in this case arose by reason of the stip- 
ulation of the parties as to use. All of the evidence, except the stipula- 
tion, tends to show there is vacant, unused land in the area. There is a 
small vacant tract between the highway and the railroad. There is a 
%-acre tract which is vacant, except for a 4-acre lake ~ h i c h  is main- 
tained on a stand-by bask  This tract, except the lake, is vacant, and 
according to the evidence is suitable for future residential developn~ent. 
I f  there had been no stipulation, the area mould so clearly have been 
unavailable for annexation as not to permit debate. 

The judgment below ie 
Reversed. 

LEWIS VAX LEUVEN ATD RCTH SRDREY VAN LEUVEN v. AKERS 
MOTOR LISES, ISC., A C o ~ ~ o u n o x .  

(Filed 8 April, 1961.) 

1. Highways § 5 ;  Eminent  Domain 9 2- 
The Highwar Commission has exclusive control of a highmay easement 

and authority to make reasonable rules and ordinances to implement such 
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control, G.S. 13G-18(10), G.S. 136-93, and it may issue a permit authorizing 
the holder of the permit to construct a sewer line within the right of way 
over lands owned by another in fee, but in such case the owner of the fee 
is entitled to compensation for the additional burden placed upon the land. 

2. Same- 
In an action by the owner to recover for the additional burden placed 

upon the land by the construction of a sewer line within the highway right 
of waF, defendant is entitled to plead that it had permission from the 
Highway Commission to construct the sewer line, since the pre-existing 
easement for highway purposes has a bearing upon the question of dam- 
ages, the on-ner of the fee being entitled to recover only for the decrease 
in the value of his land because of the additional burden of the sewer line. 

3. Election of Itenledies § 1; Judgments  9 30- 
An action solely for an injunction to restrain defendant from construct- 

ing a sewer line across plaintiff's property, amended after the construction 
of the sewer line to request a nlandatory injunction to compel its removal, 
which suit is dismissed, will not bar a subsequent action to recover dam- 
ages for the burden of the easement, even though damages might have 
been, but were not, demanded in the prior suit. 

A party constructing, under written prrmission of the Highway Commis- 
sion, a sewer line within the highway easement across land owned by an- 
other in fee may not be held liable for punitire damages by such owner 
of the fee. 

APPEAL by defendant from Clark (Edward B.), Special Judge, 
September 9 and September 16, 1963, Schedule "C" Civil Session of 
MECKLENBURG. 

When this cause came on to be heard a t  the above session of the 
Superior Court of Mecklenburg County before Clark (Edward B.), 
Special Judge, "upon consent of counsel for plaintiffs and defendant 
for a pre-trial hearing and the court in its discretion determined that 
the defendant's pleas in bar be disposed of prior to trial; whereupon 
the defendant introduced into evidence the complete record in this ac- 
tion and in the action entitled 'Lewis Iran Leuuan vs. Akers Motor 
Lines, Inc.' * * * instituted in the Superior Court of Mecklenburg 
County on the 20th day of October, 1939, tlie record on appeal to the 
Supreme Court of North Carolina including the transcript of evidence, 
and briefs, and the decision of the Supreme Court reported in 256 N.C. 
610. After hearing oral arguments of counsel and studying written 
briefs filed by counsel and after examination and study of tlie records 
in the aforesaid decision of the Supreme Court, the court finds facts 
as follows: 

"1. Lewis Van Leuvan instituted an action in the Superior Court 
of Mecklcnburg County * " * against Akers Motor Lines, Inc. on 
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the 20th day of October, 1959, alleging ownership of a house and lot 
on Little Rock Road, a State highway in Mecklenburg County, for a 
permanent order restraining the installation through his lot of a sewer 
line by the defendant and on said date Judge Clarkson issued a tempo- 
rary restraining order. 

"2. Upon hearing, the temporary restraining order was dissolved. 

"3. In  November, 1959, after dissolution of the temporary order, 
the defendant completed construction of the sewer line through plain- 
tiff's lot, the line constructed of an iron pipe four inches in diameter 
buried to a depth of about four feet along the shoulder of Little Rock 
Road about four feet from the edge of the pavement. 

"4. Soon thereafter the plaintiff was allowed to amend his com- 
plaint, which he did by alleging that the sewer line had been construct- 
ed and installed through his lot over his objection and the plaintiff de- 
manded a mandatory injunction requiring the defendant to remove the 
line and did not seek damages or other relief. 

1 1 r  o. That  upon trial Judge Patton sustained a demurrer to the 
plaintiff's evidence. 

"6. The plaintiff appealed to the Supreme Court which affirmed the 
judgment of the Superior Court without the decision becoming a prece- 
dent, the Justices being equally divided (one Justice not sitting). The 
Supreme Court decision established that the plaintiff was the owner 
of the said house and lot and that the plaintiff was not entitled to the 
relief demanded, a mandatory injunction for removal of the defen- 
dant's sewer line from the lot. 

"7. The Supreme Court found that the plaintiff was the owner of 
the lot on Little Rock Road. The question of ownership was not raised 
on appeal. The defendant in its appeal brief admitted that the plain- 
tiff was the owner, subject to the thirty-foot highway easement of the 
State Highway Commission. 

"8. On the 15th day of August, 1962, Lewis Van Leuven and his 
wife, Ruth A. Van Leuven, instituted this action against Akers Motor 
Lines, Inc. " " " in the Superior Court of Alecklenburg County al- 
leging substantially the same facts in their complaint that the plaintiff 
Lewis Van Leuven alleged in the prior action referred to in paragraph 
1 above, but pray for: (1) possession of their lot free from the burden 
of the defendant's sewer line and (2) compensatory damages and (3) 
punitive damages. 

"9. The defendant filed answer setting up his pleas in bar as fol- 
lows: (1) The judgment of the Supreme Court in the first action and 
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(2) that the defendant had the right to install and maintain its sewer 
line through the plaintiffs' lot within the State Highway right of way 
under permits from the State Highway Commission and the State 
Stream Sanitation Committee." 

Upon the facts found, the court ordered and decreed as follows: 

"1. The decision of the Supreme Courl in the first action is con- 
clusive of right of both plaintiffs herein to have the sewer line re- 
moved from the lot; that they are not entitled to possession of their lot 
free from the burden of the sewer line. 

"2. The sen-er line of the defendant is a burden on plaintiffs' lot 
and in addition to that of the highway easement for travel, and the 
plaintiffs are entitled to maintain this action against the defendant for 
the imposition of this additional burden. 

"3. The defendant's plea that it had permission to construct and 
maintain tlie sewer line within the ldghway eascment froin the State 
Highway Commission is not a bar to this action but may be properly 
pleaded for its bearing on the question of damages. 

"4. The plaintiffs have a single cause of action for trespass by the 
defendant in the construction and maintenance of tlie sewer line through 
their lot, for the taking of the added easement and the plaintiffs can- 
not split this action to recover damages for the period from the initial 
trespass to the time of the institution of this action and thereafter 
bring successive actions for the continued maintenance of the sewer 
line through plaintiffs' lot, as counsel for plaintiffs contended in oral 
argument and in his written brief. 

t i -  s. On the question of punitive damages raised by both plaintiffs 
and defendant no conclusion is made for that previously this court de- 
nied the defendant's motion to strike the punitive damages alleged and 
prayed in the complaint." 

From the foregoing order, the plaintiffs and the defendant gave 
notice of appeal to the Supreme Court. However, only tlle defendant 
perfected its appeal, assigning error. 

Hollowell & Stott; Helms, iVulliss, McMilLan & Johnston for de- 
fendant. 

K O  counsel contra. 

DENNY, C.J. The defendant's first assignment of error is to the 
ruling of the court below that the sewer line of the defendant is a 
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burden on plaintiffs' lot in addition to that  of the highway easement 
for travel, and that  the plaintiffs are entitled to maintain this action 
against the defendant for the imposition of this additional burden. 

The State Highway Commission or its duly authorized officers may 
give in writing a permit to a n  individual, firm or corporation authoriz- 
ing the holder of such permit to construct or install a sewer line within 
the right of way along any highway under the control of the Commis- 
sion, provided the installation of such sewer line is made under the 
supervision and to the satisfaction of the Commission or its officers or 
employees. G.S. 136-93. 

I n  the case of Highway Commission v. Young, 200 N.C. 603, 158 
S.E. 91, this Court upheld an  ordinance passed by the State Highway 
Commission pursuant to statutory authorization to the effect, "That 
the right of way of all State highways, except as otherwise designated 
by appropriate signs on the ground, shall extend thirty feet from the 
center of the highway on either side " " * , and i t  shall be unlawful 
for any person to construct or maintain any structure within the limits 
of said right of way, except with the written permission of the State 
Highway Commission." 

Likewise, the State Highway Commission is empowered by G.S. 
136-18 ( l o ) ,  "To make proper and reasonable rules, regulations and 
ordinances for the placing or erection of telephone, telegraph or other 
poles, signboards, fences, gas, water, sewerage, oil, or other pipe lines, 
and other similar obstructions that  may, in the opinion of the Highway 
Commission, contribute to the hazard upon any of the said highways 
or in anywise interfere with the same, and to make reasonable rules 
and regulations for the proper control thereof. And whenever the order 
of the said Commission shall require the removal of, or changes in, the 
locatlion of telephone, telegraph, or other poles, signboards, fences, gas, 
water, sewerage, oil, or other pipe lines, or other similar obstructions, 
the owners thereof shall a t  their own expense move or change the same 
to conform to the order of the said Commission," 

I n  Wildebmnd v. Telegraph CO., 219 N.C. 402, 14 S.E. 2d 252, i t  is 
said: "It  may be conceded that  the easement acquired by the State for 
a public highway is, under existing law, so extensive in nature and the 
control exercised by the Highway Commission is so exclusive in extent 
that  the subservient estate in the land, from a practical standpoint, 
amounts to little more than the right of reverter in the event the ease- 
ment is abandoned. Nevertheless, the subservient estate still exists and 
any encroachment thereon entitles the owner to nominal damages a t  
least." 

I n  the case of State Highway Commission V .  Black, 239 N. C. 198, 
79 S.E. 2d 778, this Court said: "Where i t  (the State Highway Com- 
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mission) exercises the power of eminent domain vested in i t  by the 
statute codified as G.S. 136-19 and in that way appropriates the land 
of another to public use as the right of way for a public highway, the 
State Highway and Public Works Commission acquires once for all 
the complete legal right to use the entire right of way for highway pur- 
poses as long as time shall last. From the viewpoint of practicality, the 
difference between an easement of this nature and extent and a fee 
sin~ple estate in the land covered by the right of way is negligible." 

In Hildebrnnd v. Telegraph Co., 221 N.C. 10, 18 S.E. 2d 827, in dis- 
cussing the control of highway easements by the State Highway Com- 
mission, this Court said: "The State Highway & Public Works Com- 
mission has been granted exclusive control over the State Highway 
system. Ch. 2, sec. 10 ( b ) ,  Public Laws 1921, as amended. It has full 
authority to make proper and reasonable rules, regulations and ordi- 
nances for the placing or erection of telephone, telegraph or other poles 
within the right of way, and i t  may, at  any time, require the removal 
of, change in, or relocation of any such poles. Ch. 160, sec. 1, Public 
Laws 1923. That said Commission may in its discretion authorize the 
use of the highway right of way by telephone and telegraph companies 
is not seriously debated. This authority, however, is subject to the 
right of the owner of the servient estate to payment for the additional 
burden." Grimes v. Power Co., 245 N.C. 583, 96 S.E. 2d 713. 

The first assignment of error is ovel-ruled. 
The defendant's second assignment of error challenges the correct- 

ness of the ruling of the court below to the effect that, " ( t )he defen- 
dant's plea that it had perniission to construct and maintain the sewer 
line within the highway easement from the State Highway Commission 
is not a bar to this action but may be properly pleaded for its bearing 
on the question of damages." In  our opinion, this ruling was proper 
and we so hold. However, the damages recoverable are limited to 
damages flowing from the imposition of the added burden on the pre- 
existing easement. 

The State Highway Commission had the right to grant the permit 
to tlie defendant to lay its sewer line within the Comrnission's easement 
across the property of the plaintiffs, but it did not and does not have 
tlie power to relieve the defendant from liability to compensate the 
plaintiffs for the added burden the State Highway Commission per- 
mitted tlie defendant to put upon tlie pse-existing easement. 

The defendant is entitled to have tile existence of tlie Highway 
Commission's easernent considered in mitigation of damages. It is 
proper to show the existence of a pre-exi:ting casement when assessing 
damages for an additional one in order to limit recovery only for the 
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difference in the fair market value of the land invo!ved subject to the 
pre-csisting easeiilent iminediately before and ininiediately after sub- 
jecting it to the added burden. Light Co. 11. Sloan, 227 N.C. 151, 41 
S.E. 2d 361, and cited cases. 

Assignment of error KO. 2 is overruled. 
The defendant's third assignn~ent of error is directed to the ruling of 

the court below to the effect that  "(t) l ie plaintiffs have a single cause 
of action for trespass by the defendant in the construction and main- 
tenance of tile sew-er line througli their lot, for the taking of tlie added 
easeinent and the plaintiffs cannot split this action to recover damages 
for the period from the initial trespass to the t>ime of the institution of 
this action and thereafter bring successive actions for the continued 
maintenance of the sen-er line tlirougll plaintiffs' lot." The effect of 
this ruling was tnntainount to a holding that  since the additional bur- 
den resulting from the laying of the pipe line was perliiancnt in na- 
ture, tlic plaintiffs would be a l l o ~ ~ e d  to seek perimnent damages in 
this action. From this ruling the plaintiffs did not appeal. 

On the other liancl, the defendant takes the position that  any claim 
for damages in connection ~ i t h  the laying of its pipe line across the 
premises of tlie pla,intiffs within tile boundaries of the State Higliway 
Coumission's easement across said property, had to be asserted in the 
original action; therefore, it contends the plaintiffs are now estopped 
to maintain this action and that the lon-er court sllould 11as.e so held. 
h careful consideration of the pleadings in theae two actions leads 

us to  the conclusion that the plaintiff in the first action might have 
asserted a claim for daii~agee. However, it is quite clear that  tlie plain- 
tiff in the first action sought injunctive relief only. Thir relief was 
sought upon the theory that  since the defendant was a colmion car- 
rier of freight by motor vellicles and did not possess the power of 
emincnt domain, it co~ilcl not construct its sewer line across his prem- 
ises without his consent. Tlicreforc, he pressed for injunctive relief a t  
first, to prevcnt the construction of the sen-er line, and after the line 
was complctd,  he was pens~itted to aiilcncl and ask for a iiiandatorg 
injunction reqiiiring the removal of the sewer line from his premises. 
Failing in that ,  the present plaintiffs instituted this action a t  law for 
the possession of their property and for damages. 

The court helow held that the plaintiffs n-ere not entitled to the 
pos~essioli of their ~ ~ r c m i s e  free from the burden of the defendant's 
sen-er line, mid from this ruling they did not appeal. 

An esm~innt ion of tlie pleadings ill the originnl action reveals the 
fact that  the dcfend:tnt in its aimycr nllcged that  the plaintiff was not 
entitled to injunctive relief on tlie ground that  he liad an adequate 
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remedy a t  law for damages. Furthermore, the authorities in this coun- 
try on the point raised are sharply conflicting. Sanders v. R. R., 216 
N.C. 312, 4 S.E. 2d 902; Sanders v. Smithfield, 221 N.C. 166, 19 S.E. 
2d 630; 26 A.L.R. 2d Anno. : Injunction - Bar -Action for Damages, 
page 446, et seq., and -4.L.R. Suppleincnt Service 1960, Volume 2, page 
2162. 

We are of the opinion, in light of the pleadings filed in the former 
action by the respective parties, that the plaintiffs are entitled to main- 
tain this action for nominal damages at least. Even so, such damages 
will be limited to compensation only for the added burden on the pre- 
existing easement of the State Highway Commi- asion. ' 

Assignment of error KO. 3 is overruled. 
Defendant further assigns as error the failure of the court below 

to hold that since the claim for punitive damages was not set up in the 
first action, these plaintiffs are estopped from asserting such claim in 
the present action. This assignment of error will not be upheld for the 
reason assigned. However, there is no factual basis disclosed by the 
pleadings in this action that would warrant the recovery of punitive 
damages. What the defendant did mas in conformity with and pursuant 
to a permit granted by the State Highway Commission as authorized 
in G.S. 136-93. 

"Punitive damages may be awarded only where the wrong is done 
wilfully or under circumstances of rudeness, oppression or in a man- 
ner which evinces a reckless and wanton disregard of the litigant's 
rights." Rubber Co. v. Distributors, Inc., 253 N.C. 459, 117 S.E. 2d 
479; Hinson v. Dawson, 244 N.C. 23, 92 S.E. 2d 393, 62 A.L.R. 2d 806; 
Lutz Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 88 S.E. 2d 
333; Swinton v. Realty Co., 236 N.C. 723, 73 S.E. 2d 785; Baker v. 
TVinslow, 184 S.C. 1, 113 S.E. 570; Hayes v. Askew, 52 N.C. 272. 

The judgment entered below is 
Affirmed. 

EDWARD WARD MILLS, ADMIXISTRATOR O F  THE ESTATE OF JAMES WARD 
MILLS v. THE STATE LIFE AKD HEALTH ISSURBxCE COMPANY, 
ISC. 

(Filed 8 April, 1964.) 

1. Insurance § 34- 
The word "accidental" in a policy of insurance mhich does not define the 

term must be interpreted in its usual, ordinary and popular sense, and an 
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injury is  accidental if under the circumstances i t  is unusual and unexpect- 
ed by the person to whom it happens. 

2. Same- 
An intentional injury inflicted by another upon insured is a n  accidental 

injury within the coverage of a policy of insurance if the assault by such 
other is not prorolied or due to the misconduct of insured, and therefore 
could not have been reasonably anticipated by him. 

3. Saine- 
Where the parties stipulate tha t  insured died a s  a result of a pistol 

~ ~ o u n d  inflicted by another a s  a result of a deliberate and  intentional 
act not due to misconduct, prorocntion or assault on the part  of insured. 
such death results "directly and indep~endently of all other causes from 
accidental bodily injuries" ~ i t h i n  the nieaning of the policy. 

4. Insurance § 3- 
A rider must be construed with the policy and harmonized therewith if 

possible, and the rider will not be held to alter the provisions of the policy 
escellt to the estent its pro~is ions  are  in substitution of those of the 
original policy or crente a new and different contract, but in case of irre- 
concilable conflict the provisions of the rider prevail. 

An employer procured a group policy insuring all eligible employees 
agamst accidental bodily injuries sustained vhile engaged in their employ- 
nient and purchased a rider to the policy insuring himself subject to the 
terms of the group policy, escepl that the insurance provided by the rider 
should be in torce and effect "twenty-four houls eIery day while the said 
group policy is in force," held,  the rider is subject to the reasonable con- 
~tructioii  that  its coverage n a s  not limited to occaqions when the employer 
n n s  engaeed in the performance of duties pertaining to his self-employ- 
ment, and such construction will be adopted by the courts. 

6. Insurance § 3- 
Where a policy is susceptible to two reasonable interpretations, one im- 

posing liability and the other escluding it, the courts will adopt tha t  con- 
struction favorable to insured. 

APPEAL by plaintiff from Clark, Special Judge,  December 1963 Civil 
Session of WAYXE. 

Beneficiary's action to recover death benefit under Group Policy S o .  
SO397 and attached "ACCIDEXT BESEFIT R I D E R "  issued by de- 
fendant to James Ward Mills, plaintiff's intestate. Upon rvaiver of 
jury trial, the hearing below was on the facts established by admissions 
in the pleadings and hy stipulations. 

The determinative facts are as follom: 

On June 6, 1961, and a t  all times thereafter until his death, 3Iills, 
self-en~ployed, was engaged in the logging business. On June 6, 1961, 
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defendant issued and delivered to Mills Group Policy No. 80397 and 
attached "ACCIDEKT BEKEFIT RIDER." The policy insured all 
eligible employees of Mills against "(1)oss resulting directly and in- 
dependently of all other causes from accidental bodily injuries (ex- 
cluding suicide or any attempt thereat, while sane or insane), sustnin- 
ed while engaged in the discharge of any duties for the Employer dur- 
ing regular or overtime working hours while this Policy is in force in- 
cluding such a loss sustained during the time the employee is proceed- 
ing to or from the place of employment only while riding in any trans- 
portation conveyance provided by Employer for that purpose." The 
rider, captioned "ACCIDENT BENEFIT RIDER," was in worda 
and figures as follows: 

"THIS R I D E R :  (1) is issued to arid insures Mr. James W. Mills. 

"(2) is to  be attached to and form a part of Group Policy KO. 80397, 
issued to James W. Mills. 

"(3) is subject to all the terms and conditions of said Group Policy 
except that: ( a )  insurance provided hereunder is in full force and effect 
twenty-four hours every day while the said Group Policy is in force, 
and; (b)  the benefits provided hereunder shall be in the following 
amounts instead of the amounts stated in said Group Policy. 

('Principal Sum 

$8,000.00 

Weekly Benefit Hospital 

$25.00 $1,000.00 

"This Rider is issued with an Effective Date of June 6, 1961." 
I t  was stipulated: 

"2. That on June 9, 1962, a t  or about 10:OO o'clock P.M., the said 
James Ward &fills was a t  Farmer's Service Station on South George 
Street, Goldsboro, Sort11 Carolina, drinking beer in the company of 
other persons; that a t  or about the time and place referred to herein 
the said James Ward Mills was shot with a pistol by one Roland Hill; 
that the aforesaid shooting ryas a deliberate and intentional act on the 
part of one Roland Hill, and was not tlic result of misconduct, provo- 
cation or an assault by the said James Ward Mills; that as a result 
of the injuries inflicted upon the said James Ward hIills, at  the time 
and place above mentioned, the said James Ward Mills died on June 
23, 1962, in Wayne County 1Iemorial Hospital, Goldsboro, N. C.; and 
that as a result of the shooting and subsequent death of James Ward 
RIills, Roland Hill was convicted of manslaughter in Wayne Superior 
Court. 
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"3. That a t  the time and place when the said James Ward Mills 
mas fatally shot, he was not engaged in any of the duties pertaining to 
his occupation or self-enlployment." 

I t  was stipulated further that Group Policy No. 80397 and attached 
"ACCIDEST B E S E F I T  RIDER" were in full force and effect on 
June 9, 1962, and a t  the time of the death of Mills; that due notice 
and proof of loss were filed by plaintiff with defendant; and that plain- 
tiff, if entitled to recover, is entitled to recover $8,000.00 with interest 
thereon from June 23, 1962. 

After hearing and consideration, the court entered judgment "that 
the plaintiff have and recover nothing of the defendant, and that this 
action be and the same is hereby dismissed, and the costs taxed against 
the plaintiff." Plaintiff excepted and appealed. 

Dees, Dees R. Smith and William L. Powell, Jr., for plaintiff appel- 
lant. 

Taylor, Allen d;: Warren for defendant appellee. 

BOBBITT, J. Two questions are presented: (1) Did the death of 
hIi11s resuIt "directly and independently of all other causes from ac- 
cidental bodily injuries (excluding suicide or any attempt thereat, 
while sane or insane)" within the meaning of the policy? (2) If so, did 
the policy and rider provide coverage for X l l s  w!len ('he was not en- 
gaged in any of the duties pertaining to his occupation or self-employ- 
ment?" Affirmative answers to both questions are prerequisite to re- 
covery. 

"In the absence of any policy provision on the subject, it is a well- 
established rule that where an insured is intentionally injured or killed 
by another, and such injury or death is not the result of misconduct or 
an assault by the insured, but is unforeseen in so far as he is concern- 
ed, the injury or death is accidental within the meaning of an accident 
insurance policy, and the insurer is liable." 29A Am. Jur., Insurance $ 
1193; 45 C.J.S., Insurance $ 772; Annotations: 20 A.L.R. 1123, 57 
A.L.R. 972, 116 A.L.R. 396. As noted in Insurance Co. v. Roberts, 261 
K.C. 283, 134 S.E. 2d 654, such injury (death) is by "accident" under 
our V70rkmen's Compensation Act. See Withers v. Black, 230 N.C. 428, 
53 S.E. 2d 668. 

Decisions supporting said rule listed in 20 A.L.R. 1123 are cited with 
approval in Clay v. Insurance GO., 174 S . C .  642, 645, 94 S.E. 289; 
L.R.A. 1918B 508, and later decisions listed in 57 A.L.R. 972 and in 
116 A.L.R. 396 are cited with approval in Fallins v. Insurance Co., 247 
N.C. 72, 75, 100 S.E. 2d 214. 
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In  Clay v. Insz~rance Co., supra, Scarborough v. Insurance Co., 244 
N.C. 502, 94 S.E. 2d 558, and Gray v. Insurance Co., 254 N.C. 236, 118 
S.E. 2d 909, decislon was based on the legal principle stated in Scar- 
borough, by Devin, formerly Chief Justice but then serving as Enier- 
gency Justice, as follows: "Where the policy insures against loss of 
life through accidental means, the principle seems generally upheld 
that if the death of the msured, although in a sense unforeseen and un- 
expected, results directly froni the inbured's voluntary act and aggres- 
sive misconduct, or where the insured culpably provolies the act 
which causes the injury and death, it 1s not death by accidental means, 
even though the result may be such as to constitute an accidental in- 
jury." Tliia excerpt from the opinion of Hoke, J. (later C.J.), in Clay 
is quoted with approval in Scarborough and in Gray: ". . . in case of 
death by 'external, violent, and accidental means,' without more, we 
hold that the true test of 1i:~bility in cacies of thls character is whether 
the insureti, bemg in the wong,  was the aggressor, under circunlstances 
that would render a lioniicidc likely ah a result of his own misconduct." 

I n  each of the following decisions, the policy under consideration 
provided insurance against loss (death) resulting from bodily injuries 
effected solely tlirougii "cxternal, violent, and accidental means": Clay 
v. Insurance Co., supra; Powers v. Insurance Co., 166 K C .  336, 119 
S.E. 481; Tt'a~rcn v .  I~ls~iratzce Co., 212 N.C. 354, 193 S.E. 293; s. c., 
213 K.C. 402, 2 S  E. 2d 17; s. c., 217 K.C. 703, 9 S.E. 2d 479; s. c., 219 
S . C .  368. 13 S.E. 2d 609; TBhitaker v. Inszirance Co.. 213 K.C. 376, 196 
S.E. 328; Falllns v. lnslirance Co., 247 N.C. 72, 100 S.E. 2d 214; Gold- 
berg v. Inszirance Co., 218 N.C. 86, 102 S.E. 2d 521; Slaughter V. In- 
surance Co., 250 N.C. 265, 108 S.E. 2d 438; Gray 2).  Insrtrance Co., 
supra. 

In  Warren, IVhitaker, Fallins, Slaughter and Gmy, a policy provi- 
sion excluded from coverage death resulting from bodily injuries inten- 
tionally inflicted by another person. Also, see Patrick v. Insurance Co., 
241 hT.C. 614, 86 S.E. 2d 201. In  P o u ~ r s ,  the policy provision excluded 
from cowrage "death resulting wholly or partly from . . . firearms." 
I n  Goldberg, the policy provision excluded from coverage death result- 
ing "from honiicide." Kliere recovery was denied, decision was based 
on wc11 exclusionary provision. 

Wide  there 1s a division of authority else~vhere (see 29A Am. Jur., 
Iiisurance S 1166 and Comment Kote, 166 ,4.L.R. 469)) this Court has 
consistently dran-n a di.tinction bet~veen the ternis "accidental death" 
anti "death by accidental means." Fletcher v. Trust Co., 220 N.C. 148, 
16 8.E. 2d 687, and cases cited. For latcr cases, see Strong, N. C. Index, 
Insurance $ 34. 
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Attention was called to this distinction in Scarborough u. Insurance 
Co., supra, where the policy insured against loss of life "resulting di- 
rectly and independently of all other causes from bodily injuries sus- 
tained during any term of this policy through purely accidental means." 

Here, the insurance is against " (1) oss resulting directly and inde- 
pendently of all other causes from accidental bodily injuries (exclud- 
ing suicide or any attempt thereat, l ~ h i l e  sane or insane) . . ." More- 
over, the policy contains no provision excluding from coverage death 
resulting from bodily injuries intentionally inflicted by another per- 
son. Nor does it contain any other exclusionary provision. 

The word "accidental," in the absence of a policy definition, must be 
interpreted in its usual, ordinary and popu!ar sense. Clay v. Insurance 
Co., supra; Insurance Co. v. Szmmons, Inc., 258 N.C. 69, 74, 128 S.E. 
2d 19. I n  Clay, Hoke, J. (later C.J . ) ,  quotes with approval this defini- 
tion of "accident": "An event which, under the circumstances, is un- 
usual and unexpected by the person to whom it happens." I n  Fallins, 
Higgins, J . ,  states: "An injury is 'effected by accidental means' if in the 
line of proximate causation the act, event, or condition from the stand- 
point of the insured is unintended, unexpected, unusual, or unknown." 
Again: "Injuries caused to the insured by the acts of another person, 
without the consent of the insured, are held due to accidental means 
unless the injurious acts are provoked and should have been expected 
by the insured." 

Appellee relies largely on Slaughter v. Insurance Co., supra. Conced- 
ing there are expressions in the opinion that are favorable to appellee's 
contention, the primary basis on mhich recovery was denied in Slaughter 
was the fact that plaintiff's evidence affirmatively established that the 
insured's death resulted from bodily injuries inflicted intentionally by 
another person and therefore by express policy provision was exclud- 
ed from coverage. Too, the policy then under consideration provided 
coverage against loss (death) resulting from bodily injuries effected 
solely through "external, violent, and accidental means." 

It is unnecessary to decide whether under the stipulated facts plain- 
tiff would be entitled to recover if the policy provision were against loss 
(death) resulting from bodily injuries effected solely through "external, 
violent, and accidental means." We reserve this question for considera- 
tion and decision upon an appropriate record. Suffice to say, expressions 
in Slaughter interpreted as bearing upon this question should be con- 
sidered dicta rather than authoritative. 

On the stipulated facts, the conclusion reached is that the insured's 
death resulted "directly and independently of all other causes from ac- 
cidental bodily injuries" within the meaning of the policy. 
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Even so, appellee contends the fact that Alills, when fatally shot, 
''mas not engaged in any of the duties pertaining to his occupation or 
self-employment," precludes recovery by plaintiff. 

"As a general rule, a lawful slip or rider which is properly attached 
to a policy and referred to therein is a part of the contract and should 
be construed in connection with the ol,her provisions of the policy, and 
the entire contract should be harnloriized therewith if possible. Not- 
withstanding the attaching of a rider, provisions in the body of the 
policy are still parts of the contract and are not superseded, waived, 
limited, or modified by the provisions of the rider, except to the extent 
that it is expressly stated in the rider that the provisions thereof are 
substituted for those appearing in the body of the policy, or that the 
provisions of the rider have the effect of creating a new and different 
contract from that of the original policy; and except where the pro- 
visions in the policy proper and those in the rider are in conflict, in 
which case the latter control in construing the contract, especially 
where the provisions of the rider are the more specific." 44 C.J.S., In- 
surance s 300, pp. 1206-1208. Each brief quotes a portion of the fore- 
going statement. 

The rider is quoted in full in our preliminary statement. Except as 
otherwise provided therein, it insured Mills in accordance with all the 
terms and conditions of said Group Policy. Thus, the policy insured 
Mills as well as each employee against loss, including death, "resulting 
directly and independently of all other causes from accidental bodily 
injuries . . ." However, the policy provided coverage for employees 
of Mills only when engaged in the discharge of duties for their em- 
ployer. As to AIills, the rider expressly provides: " (a )  insurance pro- 
vided hereunder is in full force and eflect twenty-four hours every day 
while the said Group Policy is in force." 

In  our view, when the policy and rider are considered in the light of 
the general rule quoted above, the more reasonable view is that the 
policy and rider provided coverage for Alills twenty-four hours each 
day without reference to whether he was engaged in any duty pertain- 
ing to his occupation or self-employment. Ordinarily, an en~ployer's in- 
terest in providing accident insurance for his employees would relate 
primarily, if not exclusively, to the period they are discharging duties 
of their employment. However, the interest of an employer, e.g., Mills, 
in providing accident insurance for hiinself is not limited to occasions 
~ l l e n  11c is engqcd in the performance of a duty pertaining to his oc- 
cupation or self-employment. 

Appellee contends the policy and rider, when considered together, 
should be interpreted so as to limit the coverage provided Mills to oc- 
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casions when he was engaged in performing a duty pertaining to his 
occupation or self employment even though "beyond the working hours 
of his employees." The rider does not so provide. Xtoreover, if it be 
conceded that this is a permissible interpretation, the decision must be 
for plaintiff. "It is the general rule that where a provision in a policy 
of insurance is susceptible of two interpretations, when considered in 
the light of the facts of the case, one imposing liability, the other ex- 
cluding it, the provision will be construed against the insurer." Roach 
v. Insurance Co., 248 N.C. 699, 701, 104 S.E. 2d 823, and cases cited. 

For the reasons stated, the judgment of the court below is reversed, 
and the cause is remanded for entry of judgment for plaintiff in accord- 
ance with the law as stated herein. 

Reversed and remanded. 

J. R. BRTAST, WIDOWER OF MRS. GRACE BRPAKT r. GEORGE R. POOLE. 
T/A POOLE KXITTISG COMPANY. 

(Filed 8 April, 1964.) 

1. Master a n d  Servant 5s 82, 91- 
The Industrial Commission is an acllninistrativc board haring quasi- 

judicial functions with its jurisdiction limited to that conferred by statute, 
and its award is not a judgment within the meaning of G.S. 1-47(1).  

2. Same; Juclginents 5 43- 
The ten-gear limitation of G.S. 1-47(1) must be computed on an award 

of the Industrial Commission from the time judgment of the Superior 
Cou~t  is rendered upon the certified copy of the award filed in the Su- 
perior Court in conformity with G.S. 97-87, and not from the date the 
award was entered by the Industrial Commission. Further, delay of less 
than six monllis in filing a certified copy of the award in the Superior 
Court lteld not unreasonable. 

3. Statutes 5 5- 
While the caption of a statute may be considered in proper instances in 

its construction, the caption cnnnot control the text when the test is clear. 
especially 11-hen the caption is prepared by compilers rather than the person 
preparing the bill. 

APPEAL by defendant from Olive, Emergency Judge, January 1964 
Civil Session of DAVIDSON. 

This action was instituted May 10, 1963, to recover on a judgment 
entered June 3, 1953, in the Superior Court of Davidson County, North 
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Carolina. A jury trial was waived. The determinative facts, set forth 
below, are not controverted. 

In  a proceeding under the Workmen's Compensation Act in which 
J. R .  Bryant, plaintiff herein, as widower of i\lrs. Grace Bryant, was 
the plaintiff, and George R. Poole, trading as Poole Knitting Company, 
defendant herein, designated therein as Won-Insurer," was the defen- 
dant, tlie Industrial Coniniission, on January 12, 1953, entered an 
award providing: 

"1. That defendant shall pay con~pensation to J. R. Bryant, 
Widower of Mrs. Grace Bryant, deceased employee, a t  the rate of 
$14.36 per week for a period of 330 weeks. 

"2. Defendant shall pay tlie funeral expenses of the deceased 
employee in the sum of $200.00 to the proper person entitled to 
collect same. 

"3. Defendant shall pay all medical and hospital bills incident 
to the injury by accident suffered by the deceased employee when 
tlie same have been submitted to and approved by the Industrial 
Comniission. 

"4. Defendant shall pay the costs of the hearing, including 
therein a $20.00 fee for Dr .  R. L. McDonald of Thomasville, 
North Carolina, for testifying a t  the hearing. 

"3. That  a fee of $600.00 is approved for plaintiff's attorney, 
Mr. J .  F. Spruill of Lexington, North Carolina, said sum to be de- 
ducted from the coiiipensation duc the plaintiff and paid direct 
to said attorney." 

There was no appeal from said award. On May 29, 1953, plaintiff 
filed a certified copy of said award in the office of the Clerk of the 
Superior Court of Davidson County. On June 3, 1953, during the May- 
June Civil Term of Dnvidson Superior Court, his Honor, William T. 
Hatch, the Presiding Judge, after reciting in detail tlie facts underly- 
ing and relating to said award, upon motion of J .  F. Spruill, Attorney 
for plaintiff, ordered and adjudged tliat plaintifi have and recover of 
defendant substantially as providcd in said a ~ ~ a r d .  

In  compliance with G.S. 97-87, all parties rwre notified of said judg- 
ment of June 3. 1933. Betwcn January 12. 1933, and June 3. 1933, five 
civil ternls of superior court ncre held in Dnvidson County. 

The said jutlgiiient of Junr 3, 1953, was duly entered ugon the 
minute and judgment doclcetq in the office of the Clerk of the Superior 
Court of Davidqon County. Execution issued thereon October 10, 1955, 
was returned by tlie Sheriff of Davidson County with this notation: 
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"After due and diligent search there cannot be found in Davidson 
County sufficient property belonging to the defendant to levy on." 

Defendant, in his answer, pleaded the ten-year statute of limitations, 
specifically G.S. 1-47(1), in bar of plaintiff's right to recover in this ac- 
tion. 

The court, upon findings of fact substantially as stated above, en- 
tered judgment that plaintiff have and recover of defendant as pro- 
vided in said judgment of June 3, 1953. 

Defendant excepted and appealed. 

Charles F.  L a m b e t h ,  Jr., for plaintiff appellee. 
W i l s o n  & Saintsing for  defendant  appellant.  

BOBBITT, J. Defendant excepted to and assigns as error the denial 
of his motion for judgment of nonsuit. He  asserts, as the sole basis for 
his position, that the uncontroverted facts s h o ~  plaintiff's action is 
barred by the statute of limitations. 

The statutory provision pleaded and relied on by defendant is G.S. 
1-47(1). I t  provides that the period prescribed for the commencement 
of an action " (u)pon a judgment or decree of any court of the United 
States, or of any state or territory thereof," is ten years "from the date 
of its rendition." 

Plaintiff's action, instituted May 10, 1963, is based on the judgment 
of the Superior Court of Davidson County rendered June 3, 1953,- 
not on the Industrial Commission's award of January 12, 1953. Plain- 
tiff contends, in substance, that upon rendition thereof the judgment 
had the same effect and status in all respects as a judgment rendered 
June 3, 1953, i n  a suit duly heard and determined by the Superior 
Court of Davidson County. 

Defendant contends, in substance, that the award of January 12, 
1953, was a final determination of the rights and liabilities of plaintiff 
and defendant inter se; that it m-as a judgment  of a court within the 
meaning of G.S. 1-47(1) ; and that the judgment of June 3, 1953, while 
necessary to establish a lien or to enforce payment by execution, con- 
stituted a recognition rather than an adjudication of defendant's obli- 
gation to plaintiff. 

"The Industrial Commission is ~ o t  a court of general jurisdiction. It 
is an administrative board with quasi-judicial functions and has a 
special or limited jurisdiction created by statute and confined to its 
terms." Letterlough v. Atk ins ,  258 S . C .  166, 168, 128 S.E. 2d 215, and 
cases cited; Clark  .t'. Ice  C r e a m  Co., 261 N.C. 234, 238, 134 S.E. 2d 
334, and cases cited. 
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Conceding an award of compensation by the Industrial Commission 
has certain characteristics of a judgment, 58 Am. Jur., Workmen's 
Compensation $ 484, such award, in our opinion, is not a judgment of 
a court within the meaning of G.S. 1-47 (1). The Workmen's Compen- 
sation Act does not provide for the enforcement of an award of the 
Industrial Cornmission by execution or otherwise, Xor does it authorize 
or contemplate the institution and maintenance of a civil action based 
on such award. The exclusive remedy of plaintiff (claimant) in the 
proceeding under the TITorkmen's Conipensation Act was that provid- 
ed by G.S. 97-87. Champion v. Board of Health, 221 N.C. 96, 19 S.E. 
2d 239. Procedure mas provided whereby he could obtain a judgment 
of the superior court of the county in which the injury (death) occurred 
based on such award and thereafter proceed in relation to such judg- 
ment ('as though said judgment had been rendered in a suit duly heard 
and determined by said court." 

In Champion v. Board of Health, supra, the plaintiff, who had ob- 
tained an award in a proceeding under the Workmen's Conlpensation 
Act, instituted a civil action for a writ of mandamus to enforce pay- 
ment thereof. It mas not alleged or established that a judgment had 
been rendered on the award of the Industrial Commission. Relevant to 
this point, this Court, reversing a judgment for plaintiff, in opinion by 
Winborne, J. (later C.J.), said: "Whether the rendition of such judg- 
ment by the Superior Court be mandatory, as appears to be the rule 
in the Con~monwealth of Virginia (Citations), or a judicial act, as 
the rule appears to be in the State of Illinois (Citation), and in the 
Commonwealth of &Iassnchusetts (Citation), an award is not enforce- 
able by execution or other process until judgment is entered thereon 
as provided and in the court designated in the Act. 71 C.J. 1425, Work- 
men's Conlpensation Act, sec. 1378." See 101 C.J.S., Workmen's Com- 
pensation § 846. 

The relevant statute, in pertinent part, provides: "8 97-87. (Agree- 
ments approved by Commission or awards may be filed as judgments; 
discharge or restoration of lien.) -Any party in interest may file in 
the superior court of the county in which the injury occurred a certi- 
fied copy of a memorandum of agreement approved by the Commission, 
or of an order or decision of the Commission, or of an award of the 
Commission unappealcd from or of an award of the Commission affiim- 
ed upon appeal; whereupon said court shall render judgment in accord- 
ance therewith, and notify the parties. Such judgment shall have the 
same effect, and all proceedings in relation thereto shall thereafter be 
the same, as thouglz said judgment had been rendered in a suit duly 
heard and determined by said court: . . . I '  (Our italics). The portion 
enclosed in parentheses is a caption. 
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Defendant, stressing tlie words, "awards may be filed as judgments," 
appearing in the caption of G.S. 97-87, suggests that an award, if and 
when a certified copy thereof is filed as prescribed, becomes a judg- 
ment of the superior court. G.S. 97-87 is a codification of Section 61, 
Chapter 120, Public Laws of 1929, "The North Carolina Workmen's 
Compensation Act." Section 61 has no caption. Presumably, the cap- 
tion now appearing in G.S. 97-87 was intended by the codifier to indi- 
cate generally the subject matter of the statutory provision. Be that as 
it may, as succinctly stated by Clark, C.J.: "Though the caption of a 
statute may be called in aid of construction, it cannot control the text 
when it is clear. (Citations). Especially is this true as to tlie headings of 
a section in the Code prepared by the compilers. (Citation)." In  re 
Chisholm's Will, 176 N.C. 211, 96 S.E. 1031; Sims v. Insurance Co., 
257 N.C. 32, 36, 125 S.E. 2d 326. The text of G.S. 97-87 is clear. The 
judgment referred to therein is a judgment of the superior court,- 
not an award of tlie Industrial Commission. Champion v. Board of 
Health, supra. 

Defendant suggests an analogy between an award of the Industrial 
Commission and a judgment of a justice of the peace. Material differ- 
ences include the fol lo~~ing:  When a transcript of a judgment of a 
justice of the peace is filed and docketed in accordance with G.S. 7-166, 
the statute expressly provides that such judgment "shall be a judg- 
ment of the superior court in all respects for the purposes of lien and 
execution." (Our italics). Too, under prescribed circumstances, execu- 
tion may be issued by a justice of the peace on a judgment rendered in 
his court. G.S. 7-170 et seq. i ln action may be brought on a judgment 
rendered by a justice of the peace. Olclham v. Rieger, 148 S .C.  548, 62 
S.E. 612, and cases cited. The period (now) prescribed for the com- 
mencement of an action on such judgment is ten years "from its date." 
Session Laws 1961, Chapter 115, Section 2, now codified as G.S. 1- 
47 (1.1). 

Defendant calls attention to the absence of a statutory provision 
prescribing the time within which a certified copy of the award may be 
filed in the superior court and judgment obtained thereon as provided 
in G.S. 97-87. On this appeal, me need not determine under what cir- 
cumstances a claimant may be precluded from obtaining such judg- 
ment. Here plaintiff filed such certified copy on Mag 29, 1933, a t  which 
time only a small proportion of the (350) weekly payments had be- 
come due. This negatives any suggestion of unreasonable delay. In- 
cidentally, it is noted that any interested party was a t  liberty to file 
such certified copy. 

Our conclusion is that the judgment rendered by the Superior Court 
of Davidson County on June 3, 1953, has the same effect and status in 
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all respects as a judgment then rendered in a suit duly heard and de- 
termined by said court; that plaintiff's action on said judgment is a 
proceeding "in relation thereto" within the meaning of G.S. 97-87; and 
that plaintiff's action, having been instituted within ten years from 
June 3, 1953, is not barred by G.S. 1-47(1). Hence, the judgment of the 
court below is affirmed. 

Apparently, the precise question is one of first impression; and coun- 
sel are to be commended for the able manner in which their briefs pre- 
sent their respective contentions. 

affirmed. 

STATE v. JACK FERGUSON. 

(Filed S April, 1964.) 

1. Assault § 5- 

"Serious injury" within the meaning of an assault with a deadly wea- 
pon with intent to kill, inflicting serious injury, G.S. 14-32, means physical 
or bodily injury, and when a particular injury may or may not be serious, 
depending upon its severity and painful rffects, such as a "whiplash" in- 
jury to the neck, it is for the jury to determine whether the injury is 
serious in the light of the particular facts disclosed by the evidence. 

8. Criminal Law 5 % 

A person is presumed to intend the natural consequences of his act 
where a specific intent is not an element of the crime, but where a specific 
intent, in addition to the intent to conlmit the act, is required, such intent 
is not to be inferred as a matter of lam from the commission of the act, 
but must ordinarily be found by the j u g  from the facts and circumstances 
of the case. 

3. Assault §§ 5, 15- 

Where the evidence tends to show an assault by defendant with a dead- 
ly weapon inflicting serious injury upon the victim, it is for the jury to 
determine from the facts and circumstances of the case whether the as- 
sault n-as cotnmitted with the specific intent to kill, and it is error for the 
court to charge that the jury might find an intent to kill if the defendant 
intended either to kill or inflict great bodily harm. 

APPEAL by defendant from Hzdcins, ,I., December Regular Criminal 
Session 1963 of RIADISOI~. 

The defendant Tvas tried upon a bill of indictment charging that he 
did "unlawfully, wilfully and feloniously assault Grady Coward with 
a certain deadly weapon, to wit: a pickup truck, with the felonious in- 
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tent to kill and murder the said Grady Coward, inflicting serious in- 
juries, not resulting in death " * "." 

The State's evidence tends to show that  the defendant, the son-in-law * 
of Grady Coward, on 21 Koveniber 1963, while following Grady 
Coward, who was driving his automobile on the highway, accompanied 
by his wife and three-year-old stepdaughter, rammed his pickup truck 
into the Coward automobile three times. The first time he hit the 
automobile in the rear and knocked the car almost 30 feet down the  
road, causing Coward to suffer a "whiplash." Tlie prosecuting witness 
testified that  when he suffered this injury, "my ncck popped like you'd 
slapped your hands." The second time the defendant hit the car of the 
prosecuting witness he knocked the car over into a ditch on the right- 
hand side of the road. After the prosecuting witness got his car back 
on the road, the defendant hit his car on the right side and almost 
forced the car over an  embankment on the left side of the highway. 
Thereafter, the defendant passed the car which Comard was driving 
and went on down the highway and turned around. B y  the time the 
defendant came back up the highway, Coward had parked his car off 
the highway in front of a store and the occupants got out. The defen- 
dant tried to run down Co~vard, but Coward and the others got behind 
a parked truck that  belonged to the REX. Thereupon, the defendant 
drove his truck into the front of Coward's car and broke down one of 
the front wheels and further damaged the car. The defendant then 
drove away. 

The prosecuting n-itness testified that  a t  the timc of the trial he still 
suffered from tlie "whiplash" injury; that  he could not turn his head 
without suffering pain;  that his injury caused pains to run down his 
back into the back of his legs, which caused his legs to  cramp and hurt;  
that  he had made t ~ v o  visits to a doctor but had not been hospitalized. 

Tlie evidence of the State and tlie defendant tends to show that  the 
defendant did not like for his wife to visit or stay in the home of her 
father; tha t  while defendant and Coward's daughter had been married 
for eighteen years, the marriage had been a stormy one. The defendant 
testified that  his father-in-law had threatened to kill him and that  he 
bumped his car Iightly to prove to him that  he Ivas not afraid of him. 
The father-in-law testified that he had not spoken to his son-in-law 
for two years. 

The jury rendered a verdict of guilty of assault with a deadly wea- 
pon with intent to kill, inflicting serious injury. From the judgment 
imposed on the verdict, the defendant appeals, assigning error. 

Attorney General Bruton, Asst. Attorney General Richard T. San- 
ders for the State. 
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A. E. L e a k e  for defendant .  

DENNY, C.J. The defendant assigns as error the failure of the 
court below to sustain his motion for judgment as of nonsuit made 
a t  the close of all the evidence as to the felony count in the bill of 
indictment. 

The defendant does not contend that the evidence is insufficient to 
support a verdict of guilty of assault with a deadly weapon. How- 
ever, he does contend that the evidenve is insufficient to warrant its 
submission to the jury on the felony count in the bill of indictment. 

The indictment was drawn under G.S. 14-32, which reads as follows: 
"Any person who assaults another with a deadly weapon with intent to 
kill, and inflicts serious injury not resulting in death, shall be guilty 
of a felony " * *." 

In  the case of S. v. Jones, 258 N.C. 89, 128 S.E. 2d 1, this Court, 
speaking through Higgins, J., said: "The term 'inflicts serious injury' 
means physical or bodily injury resulting from an assault with a dead- 
ly weapon with intent to kill. The injury must be serious but i t  must 
fall short of causing death. Further definition seems neither wise nor 
desirable. Whether such serious injury has been inflicted must be de- 
termined according to the particular facts of each case." 

In  our opinion, a "whiplash" injury may or may not be a serious in- 
jury, depending upon its severity and tlie painful effect i t  may have on 
the injured victim. Therefore, we have concluded that the evidence 
bearing on the question of serious injury is sufficient to take the case to 
the jury, but the jury must determine whether or not the injury was 
serious in light of the particular facts disclosed by the evidence. S. v. 
Jones, supra. This assignment of error is overruled. 

The appellant further assigns as error certain portions of the charge 
bearing on intent, as follo~m: "* " " Intent is said to be an act or mo- 
tion (emotion) of the mind, but seldom, if ever, capable of direct or 
positive proof, but a person's intent is arrived a t  by such just and 
reasonable deductions from the acts and facts proven as the guarded 
judgment of a reasonably cautious and prudent person with (would) 
ordinary (ordinarily) regard (draw) therefrom. Intent is usually shown 
by the facts and circumstances known to the party charged with the 
intent, and it may be evidence (sic) by the acts and declarations of 
the party " " ". 

"Every man in law, is presumed to intend any consequence, which 
naturally flows from an unlawful act and SO an intent to kill is tlie in- 
tent which exists in tlie mind of a person a t  the time he commits the 
assault or criminal act, intentionally and without justification or ex- 
cuse to kill his victim or to inflict great bodily harm upon him." 
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That portion of the foregoing charge contained in the first sentence 
of the first paragraph, set out above, except for the apparent errors of 
the court reporter, is identical with the challenged portion of the charge 
approved by this Court in S. v. Watson, 222 N.C. 672, 21 S.E. 2d 540. 

The second paragraph of the charge, set out hereinabove, is erron- 
eous, for it would allow the jury to find an intent to kill if the defen- 
dant intended either to kill or to inflict great bodily harm. But if the 
jury found only an intent to inflict great bodily harm, this would be 
insufficient to sustain the felony charge since the intent to kill is an 
essential element of such charge. 

A person is presumed to intend the natural consequences of his act 
where a specific intent is not an element of the crime. In  such cases, 
proof of the commission of the unlawful act is sufficient to support a 
verdict. S. v. Elliott, 232 N.C. 377, 61 S.E. 2d 93. 

"The admission or proof of an assault with a deadly weapon, resultr 
ing in serious injury, but not in death, cannot be said, as a matter of 
law, * * * to establish a presumption of felonious intent, or intent to 

. S. v. Gibson, 196 N.C. 393, 145 S.E. 772. kill * * " " 
In  S. v. Redditt, 189 N.C. 176, 126 S.E. 506, it is said: "The law 

will not ordinarily presume a murderous intent where no homicide is 
committed. This is a niatter for the State to prove. S. v. Allen, 186 N.C. 
302 (119 S.E. 304) ; S. v. Hill, 181 K.C. 558 (107 S.E. 140) ." 

A person might intentionally and without justification or excuse 
assault another with a deadly weapon and inflict upon him serious in- 
jury not resulting in death, but wch an assault would not establish a 
presumption of felonious intent, or the intent to kill. Such intent must 
be found by the jury as a fact from the evidence. S. v. Davis, 214 N.C. 
787, 1 S.E. 2d 104. 

In the case of S. v. Caedey, 244 N.C. 701, 94 S.E. 2d 915, Parker, J., 
speaking for the Court, said: "An intent to kill is a mental attitude, 
and ordinarily it must be proved, if proven a t  all, by circumstantial 
evidence, that is, by proving facts from which the fact sought to be 
proven may be reasonably inferred. An intent to kill (may be inferred 
from the nature of the assault, the manner in which it was made, the 
conduct of the parties, and other relevant circumstances.' S. v. Revels, 
227 N.C. 34, 40 S.E. 2d 474." 

In  our opinion, the defendant is entitled to a new trial. Consequent- 
ly, we deem i t  unnecessary to consider and discuss the remaining as- 
signments of error; the errors complained of therein may not recur on 
another hearing. 

Kew trial. 
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hfRS. ANNA H. KISG v. MRS. MARY J. SLOAN. 

(Filed 8 April, 1964.) 

1. Pleadings 5 2- 
The pleadings properly contain a plain and concise statement of the 

ultinlate facts constituting the cause of action without alleging the evi- 
dentiary facts. G.S. 1-122 (2) .  

a. Automobiles § 41h- Driver turning left across another's l ane  of 
traffic mus t  ascertain t h a t  t h e  moveinelit may b e  made  in safety. 

Eviilence tending to show that plaintiff, traveling east on a four-lane 
highway, came to a stop a t  an interspace in the median preparatory to 
making a left turn into a street making a "T" intersection, that a truck 
was stopped in the southern lane for traffic traveling west preparatory to 
making a "U" turn, that after plaintiff had crossed in front of this truck 
plaintiE1s vehicle and defendant's vehicle, which was traveling a t  a lawful 
speed in the northern lane for west-bound traffic, collided, and that the 
view of plaintiff and defendant of the other's car was obstructed by the 
truck, is 11eld sufficient to be submitted to the jury on defendant's counter- 
claim, since it is the duty of a driver making a left turn across another's 
lnne of travel to first ascertain if the movement may be made in safety. 
G.S. 20-133(b), G.S. 20-134(a). 

APPEAL by plaintiff from Riddle, S.J., October 28, 1963 Schedule 
"Dl1 Civil Tern?, ~IECKLENBURG Superior Court. 

This civil action involves a claim arid counterclaim for personal in- 
juries and property damages growing out of an automobile collision 
between the 1957 Chrysler on-ned and driven by the plaintiff, and the 
1960 Ford o m e d  and driven by the defendant. Each party by appro- 
priate pleadings alleged the injuries and damages were proximately 
caused by the negligence of the other. 

The accident occurred hlarch 11, 1961, a t  one o'clock in the day- 
time on Providence Road where Andover Road dead-ends into i t  from 
the north, forming a T-intersection. A grass median several feet wide 
in the center of Providence Road separates the two north lanes which 
are marked for travel west from the two south lanes, inarked for travel 
east. A break in the grass median is surfaced as an extension of And- 
over. The purpose of this break is to permit travel from the west on 
Providence Road to turn left across the north lanes and enter Andover, 
and, conversely, to perinit travel from .4ndover to cross over the north 
lanes and enter the two south lanes for travel east. The break in the 
median also permits travel in either direction to make a U-turn and re- 
verse direction on Providence Road. Beginning nbout 60 feet west of 
the intersection, a third lane was carved out of the soutli side of the 
grass median for use by travelers intending to turn left on hndover. 
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According to the plaintiff's allegation and evidence, she approached 
the intersection driving east on Providence Road, entered this third 
lane for the purpose of crossing the two north lanes and entering And- 
over. As she entered this third lane she flashed her signal light, indicat- 
ing her intention to turn left into Andover. She stopped before begin- 
ning the intended movement. At the time a large truck was parked on 
the inside lane for westbound traffic, apparently intending to make a 
U-turn and go back east on Providence Road. 

As the plaintiff began her left turn, she could see approximately 175 
feet to the east along the curb line of Providence. Her view otherwise 
in that direction was obscured by the truck. "As to how far east of 
the intersection Mrs. Sloan mas when I looked there and saw her com- 
ing as I was turning across Providence Road, . . . she was some little 
distance from me. . . . I could not tell you how fast she n7as coming. 
. . . When I saw it, (the Sloan car) I turned and tried to get out of 
its way. That was all just about like the snap of your finger." 

As the defendant approached the intersection, she was driving 30 to 
35 miles per hour (in a 45-mile per hour zone). Traffic "wasn't very 
heavy. . . . \f7hen I observed this truck a t  the intersection, I took 
my foot off the accelerator, . . . slowed down probably about five 
miles per hour. . . . As I approached the intersection and had reach- 
ed the truck, I saw next in the intersection Mrs. King. . . . I t ,  (the 
King car) was in the lane with the truck; . . . the front end of it . . . 
When I first saw the vehicle it mas moving . . . the front of my ve- 
hicle was about even with the cab when I first saw the King vehicle. 
. . . I slammed on my brakes . . . started skidding, pulled the wheel 
a little . . . to the right in an effort not to hit her broadside. . . . I 
hit her in the front like, riglithand section of the car. . . . After the 
collision . . . the cars didn't move much." 

The parties were the only eyewitnesses to the accident. Until just be- 
fore i t  occurred, neither had observed the other's vehicle because of 
the truck. Mrs. Sloan had no notice of Mrs. King's intention to cross 
her traffic lane. 

The parties introduced medical testimony showing serious injuries 
and evidence as to the damages to the two vehicles. The court submit- 
ted issues of negligence which the jury answered in favor of the defen- 
dant and awarded her $20,000.00 for personal injuries, and $1,500.00 
for damages to her automobile. From a judgment for the defendant in 
accordance with the verdict, the plaintiff appealed, assigning errors. 

Carpenter, Webb & Golding, by John G. Golding for plaintiff appel- 
lant. 
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Grier, Parker, Poe & Thonzpson, b y  T17illiam E. Poe and Gaston H .  
Gage;  Jones, Hewson & Wollard,  b y  Hunter  111. Jones for defendant 
appellee. 

WIGGINS, J. The pleadings in this case are somewhat unusual in 
that they are concise, precise, and contain allegations of ultimate facts 
-not evidence and not conclusions. They conform to the requirement 
that a complaint should contain "A plain and concise statcrnent of the 
facts constituting a cause of action, without unnecessary repetition." 
G.S. 1-122(2). ",4 party to an action is entitled as a matter of right to 
put into his pleading a concise statement of the facts constituting his 
cause of action or defense, and nothing more." Patterson v. R. R., 214 
N.C. 38, 108 S.E. 364. Doubtful it is, whether any rule of lam known 
to our books is more frequently violated. 

As the plaintiff approached the T-intersection, she stopped, gave a 
mechanical signal of her intention to turn left across the two north 
lanes and enter Andover. Her view to her right was, a t  least, partially 
obstructed by the parked truck. As she cleared the lane occupied by 
the truck, the vehicles ran together. There was no evidence the defen- 
dent did, or could, see the plaintiff's turn signal in time to avoid the 
accident. 

As the defendant approached the intersection a t  a lawful speed, 30 
to 35 miles an hour in a 45-mile per hour zone, her view of the break 
in the median mas partially obstructed by the parked trucli. She re- 
duced speed, intending to continue on through the intersection, when 
suddenly, without warning, the plaintiff drove out from behind the 
trucli, blocking her traffic lane. She applied her brakes but was unable 
to stop until the vehicles collided. 

The investigating officer testified the two west traffic lanes on Prov- 
idence were marked by a dividing line. The debris "was just about the 
center of the road when I got there . . . The Ford (defendant's ve- 
hicle) was astraddle of the debris. The Chrysler (plaintiff's vehicle) 
was . . . six or eight feet from tlie Ford . . . up against the curb." 
Twenty feet of skid marlis extended from the Ford toward the east. 

Both parties offered evidence of personal injuries and property dam- 
age, and the extent thereof. To  the credit of both, it may be said there 
is a minimunl of discrepancy in the evidence they gave the court and 
jury as to the manner in ~vhicli the injuries and damages occurred. The 
parked truck obstructed the view each had of tlie approach of the 
other's vehicle untd both vehicles werc near the point of collision. I n  
this situation the plaintiff made the blocking movement into the de- 
fendant's travel lane a t  a time when it proved to be unsafe. Evidence 
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of unlawful or negligent speed on the part of the defendant is lacking. 
The plaintiff said she could not tell how fast Mrs. Sloan was driving. 
The skid marks extended 20 feet to the rear of her vehicle which stop- 
ped "astraddle of the debnis." The Chrysler was six or eight feet dis- 
tant. The physical evidence does not indicate speed. 

The jury's findings are amply supported by the evidence. "A left 
turn across an open travel lane leaves a through traveler little time 
and opportunity to avoid a collision. . . . in the absence of such no- 
tice, other travelers are required to assume that he intended to con- 
tinue through the intersection in his proper lane of traffic." Harrw v. 
Parm's, 260 X.C. 524, 133 S.E. 2d 195. 

On the other hand, the evidence amply supports the finding the ac- 
cident occurred and the defendant's injury and damage resulted from 
the plaintiff's negligence in attempting to turn to the left across de- 
fendant's travel lane without ascertainmg the movement could be made 
in safety. ('Where cars are meeting a t  an intersection and one intends to 
turn across the lane of travel of the other, G.S. 20-l55(b) and G.S. 
20-154(a) apply. In  such case the driver making the turn is under duty 
to give a plainly visible signal of his intention to turn, . . . and ascer- 
tain that such movement can be made in safety. . . . This, without re- 
gard to which vehicle entered the intersection first." Fleming v. Drye, 
253 9.C.  545, 117 S.E. 2d 416. 

We have examined the plaintiff's many exceptive assignments. The 
21 exceptions to the charge and the 18 exceptions to the failure to 
charge, present nothing requiring discussion. The charge as to the duties 
of each driver on approaching the intersection is sustained by our de- 
cisions. The court properly presented plaintiff's contention relating to 
defendant's speed. The evidence of the t ~ o  principals was clear-cut, 
free of material conflict, presented uncomplicated issues of fact which 
the jury answered in favor of the defendant. In the trial, me find 

No error. 

(Filed S April, 1964.) 

1. Courts § 20;  Death § 3- 
Liability for negligence resulting in personal injury or death is deter- 

mined b~ the laws of the state where the tort is committed, but the action 
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is transitory and the situs thereof is the county of the state in which the 
tort-feasor niay be personally served with process. 

2. Executors and Administrators § 3- 

Authority to appoint an adniinistrator is vested in the clerk of the Su- 
perior Court, but such authority is limited to the instances set forth in the 
statute, G.S. 25-1. 

3. Same-- 
The clerk of the Superior Court of the county in which personal service 

may be had upon the agent of the tort-feasor has authority to appoint an 
ancillary administrator to sue for wrongful death, notwithstanding de- 
ceased was a nonresident, died in another state, an? that the tort resulting 
in death occurred in another state, the right of action for wrongful death 
being an asset of the estate in the county in which the tort-feasor is found. 

4. Same-- 
The authority of the clerk of the Superior Court 02 a county of this State 

to appoint an ancillary administrator is not affected by matters relating to 
defense, such as settlement. 

PARKER, J., concurring in result. 

APPEAL by respondent, T. H. Scarborough, from Copeland,  S.J., 
December 2, 1963, Schedule "C" Xon-Jury Civil Session of MECKLEN- 
BURG. 

On December 18, 1961 the Clerk of the Superior Court of Mecklen- 
burg County issued, to ITT. H. Scarborough, letters of ancillary admin- 
istration on the estate of Velina Z. Rotta (hereafter Rotta.) 

On February 19, 1962 Martin Stamping and Stove Company (here- 
after Ifartin) filed a petition in r~hich lt alleged the court mas without 
authority to appoint an administrator, and for that reason the letters 
should be canceled. The motion was denied. Martin appealed to the 
Superior Court. Judge Copeland found facts which so far as material 
are stated in the opinion. He directed the clerk to recall and cancel the 
letters of ancillary administration. Scarborough excepted and appealed. 

Craighill ,  Rend leman  R. Clarkson for respondent appellant.  
Carpenter,  W e b b  & Golding f o ~  petitioner appellee. 

RODMAN, J. This is the factual situation on which the parties relied 
to support their respective positions: Rotta died 3t a motel in Laurens, 
South Carolina. She Jvas on a journey from her home in IIichigan to 
Florida. She had never resided in Xorth Carolina, and had no heirs or 
next of kin in this State. Domiciliary adiiiinistration mas in Michigan. 
Jack Long was appointed as Ancillary Administrator in South Caro- 
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Iina. Scarborough asserts Rotta's death was the result of illartin's neg- 
ligence. The asserted right of action, accruing because of Martin's tort, 
is the only asset with a situs in this State. 

Long, the South Carolina Administrator, instituted an action in that 
State against John Hall, Supreme Propane Gas Company, Inc., and 
Federated Mutual Hardmre  Insurance Company, a liability insurer, 
to recover damages because of their alleged negligence which caused 
Rotta's death. Defendants Gas and Insurance Companies paid Long, 
as Administrator, $12,567.50. In  consideration of this payment, Long 
executed a writing entitled, "Covenant Not to Sue." 

Martin is an Alabama corporation. It has no ,ulant or sales offices in 
Korth Carolina. It does have a salesman who iives in Charlotte. He  
devotes approximately 60 per cent of his time to making sales in 
Korth Carolina, and about 40 per cent of his time to making sales in 
South Carolina. 

The authority to appoint an administrator in this State is vested in 
the Clerk of the Superior Court. G.S. 28-1. He cannot appoint unless 
the facts on which the applicant relies meet the test of one of the five 
subsections of the statute. The validity of Scarborough's appointment 
depends on the proper interpretation of G.S. 28-l(3) which reads: 
"Where the decedent, not being domiciled in this State, died out of the 
State, leaving assets in the county of such clerk, or assets of such de- 
cedent thereafter come into the county of such clerk." 

Does the quoted language authorize the appointment of an admin- 
istrator when deceased was not a resident of this State, did not die in 
this State, and had no assets in this State, other than a right of action 
for wrongful death occurring outside the State but which can be en- 
forced in the State because of the presence of the tort-feasor? 

Liability for negligence resulting in personal injury or death is de- 
termined by the law of the state where the tort is committed. Shaw v. 
Lee, 258 N.C. 609, 129 S.E. 2d 288. Under the l a m  of South Carolina, 
one n-hose negligence causes the death of another is liable for the re- 
sulting damage. The action must be brought by the personal represen- 
t a t i ~ e  of the deceased. S.C. Code 10-1951, 1952; Evans v. Morrozu, 234 
K.C. 600, 68 S.E. 2d 258; Bailes v. Soilthem Railway, et al. (S.C.), 87 
S.E. 2d 481. 

The right of action n-hich accrues because of injury or death result- 
ing from the negligence of another is transitory. Fzilcher v. Smith, 249 
K.C. 645. 107 S.E. 2d 68; Hotcle v. Express, Inc., 237 S.C. 667, 75 S.E. 
2d 732; Rodzcell v. Coach Company, 205 3 . C .  292, 171 S.E. 100; Led- 
ford v. Telegraph Company, 179 N.C. 63, 101 S.E. 533; Harrill v. R. 
R., 132 N.C. 655, 44 S.E. 109; 14 Am. Jur. 425. 
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While the right of action is transitory, it can only be maintained by 
an administrator appointed by our courts. Brauff v. Commissioner of 
Revenue, 231 N.C. 452, 111 S.E. 2d 620; Cannon v. Cannon, 228 N.C. 
211, 43 S.E. 2d 34; Monfils v. Hazlewood, 218 N.C. 215, 10 S.E. 2d 673. 

This court held in Vance v .  R .  R .  Co., 138 N.C. 460, 50 S.E. 800, that 
where death occurred as a result of a lort committed here the cause of 
action g i ~ e n  by our statutes mas an asset within the meaning of G.S. 
28-2. The conclusion then reached was reiterated a few years later in 
Fann v. R. R., 155 N.C. 136, 71 S.E. 61. Hoke, J. (later C.J.) there 
said, "In the present case, the decedent was killed in Greensboro where 
he resided a t  tlie time and had his domicile. The cause of action is of 
itself assets." (Emphasis supplied.) This statement of the lam is recog- 
nized as correct elsewhere. Van Dusen v. Sturm, 12 N.Y.S. 2d 133; Lzlnd 
v. City of Seattle, 1 P 2d 301; Darrah v .  Foster, 355 S.W. 2d 24; Mc- 
Carron v. S. Y .  C. R .  R. Co., 131 N.E. 478, Annotation; Ann. Cas. 
1917C 1217. 

Appellee paints out that our statute not only requires the existence 
of assets but the existence of assets in the county of the clerk making 
the appointment. Hence it argues tliat there were no assets in Neck- 
lenburg County which would invest the clerk of that county with the 
authority to appoint an administrator. This contention overlooks the 
fact tliat Martin was doing business in North Carolina. Its agent re- 
sided in Necklenburg County. Denny, J. (now C.J . ) ,  speaking with 
respect to tlie situs of intangible assets, said in Cannon v. Cannon, 
supra, "Even so, a simple debt due a decedent's estate, which is being 
administered tin a foreign jurisdiction, constitutes a sufficient asset upon 
which to base a proceeding for the appointment of an ancillary admin- 
istrator. In  re Warburg's Estate, 223 K.Y.S., 780; Hensley v. Rich, 191 
Ind., 294, 132 N.E., 632; Vogel v. h'ew York Life Ins. Co., 55 F ( 2 ) ,  205. 
The debt is an asset where the debtor resides, even though a note has 
been given therefor, m-ithout regard to tlie place where the note is 
held or wlicre i t  is payable." 

The asset (right of action for wrongful death) has a situs in the 
county in wliicli personal service can be had on the tort-feasor. More- 
field v. Ha?.ris, 126 N.C. 626, 36 S.E. 125; Shields v .  Insurance Com- 
pany, 119 X.C. 380, 25 S.E. 931. 

The rule is aptly stated by the Court of Civil Appeals of Texas in 
Lancaster & M7allace v. Sexton, 245 S.K. 958, an action for damages 
for wrongful death. The Court said: "A valid claim for damages, bas- 
ed upon transactions of this character, is a chose in action; it is a debt 
resting upon an obligation which the lam imposes on a wrongdoer to 
pay adequate compensation to an injured party, or to his representa- 
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tive. Like other debts not evidenced by some form of writing, it f01- 
lows the person of the debtor, and its payment may be enforced in any 
forum where the debtor may be found. The presumption is that  as long 
as tlie debt is unpaid the debtor has in his possession funds, or money, 
which he should deliver upon demand to his creditor. Tha t  obligation 
accompanies the debtor wherever he may go." 

The fact that  a personal representative could obtain a judgment in 
personam on the cause of action which arose in South Carolina was 
sufficient to authorize the Clerk of the Superior Court of AIecklenburg 
County to appoint an ancillary administrator. The conclusion we reach 
accords with tlie weight of authority elsewhere. Berry v. Rutland (Vt.) ,  
154 Xtl. 671; State v. Probate Court W i n n . ) ,  134 N.TTT. 43; Peterson 
v. Chicago B. & Q .  R y .  Co. (J l inn . ) ,  244 n'.TTT. 823; In  re Waits' Estate, 
146 P. 2d 5 ;  De T'alle Da Costa v. Southern Pac. Co., 160 Fed. 216, 
33 C.J.S. 894; 21 Am. Jur. 396. 

On the motion to recall for cancelation the letters of administration 
issued to Scarborough, the court was not required to decide whether 
he could succeed in his action. Questions relating to tort-feasor's negli- 
gence, proxinlate cause, contributory negligence of deceased, statutes 
of limitation, settlement, or assignment of the asserted cause of action 
are all properly determinable in a trial on the merits. Because the pro- 
bate court cannot decide these questions, the assertion that  they will 
prove an insurmountable barrier to a recovery does not render the 
court powerless to make an  appointment. 

Reversed. 

PARKER, J . ,  concurring in result: I11 my opinion, the appointment 
of an ancillary adininistrator in South Carolina and the institution of 
a suit in that  State against .John Hall, Supreme Propane Gas Com- 
pany, Inc., and Federated AIutual Hardware Insurance Company, a 
liability insurer, to recover damages because of their alleged negli- 
gence causing Rotta's death in South Carolina, and that  defendants Gas 
and Insurance Coinpanies paid Long as ancillary administrator $12,- 
567.50, and in consideration of this payment Long executed a writing 
entitled, "Covenant S o t  to Sue," does not preclude the probate court 
in Jlecklenburg County from appointing Scarborough as ancillary ad- 
ministrator of the estate of Velma 2. Rotta to institute an  action in 
this State against Martin Stamping and Stove Company for Rotta's 
alleged wrongful death. 

I t  seems to me indubitable that  the action for recovery in this State 
must be governed by the South Carolina statute on the subject, which 
is Chapter 23, "Death by Wrongful Act and Lynching," Art. 1, sec. 
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10-1951 et seq., Vol. 2, Code of Laws of South Carolina, 196'2. It would 
be absurd to say that Rotta was killed twice. S. v. Scates, 50 N.C. 420. 
Martin Stamping and Stove Company by appropriate pleadings can 
raise all matters of defense contended for by it, one of which is the 
interesting question as to whether there can be more than one recovery 
for an alleged wrongful death under the same South Carolma statute. 
Rotta died in South Carolina. Louisville & N. R. Co. v. Jones, 215 Ky. 
774, 286 S.W. 1071, 53 -4.L.R. 1255; Chicago, R. I. & P. R. Co. V. 
Schendel, 270 U.S. 611, 70 L. Ed. 757, 53 A.L.R. 1265, with annotation 
in A.L.R. beginning on p. 1275; Moore v. Omaha Warehouse Co., 106 
Neb. 116, 182 N.\T7. 597, 26 A.L.R. 980, and annotation in A.L.R. there- 
to beginning on p. 984; State ex rel. Chicago, B. & &. R. Co. v. Probate 
Court, 149 JIinn. 464, 184 N.W. 43; McCoubrey v. Pure Oil CO., 179 
Okla. 344, 66 P. 2d 57. 

BOBBY JACK ALLEN v. JOE LYNN METCALF, EJIILY &IN METCALF, 
AKD SB3I'CTEL JOSEPH BROWN. 

(Filed 8 Bpril, 1864.) 

1. Automobiles 8 49- 
Ordinarily, the question of contributory negligence of a guest in an au- 

tomobile involved in a collision is for the jury to determine in the light of 
the facts and circumstances of the particular case, but when contributory 
negligence is the sole reasonable conclusion that can be drawn from the 
evidence, nonsuit in the guest's action against the driver is proper. 

2. Negligence 8 26- 
Konsuit on the ground of contributory negligence is proper only when 

the evidence is so clear on that issue that no other conclusion is reasonably 
permissible. 

3. Automobiles 5 49- Evidence held t o  show contributory negligence 
a s  a mat te r  of l a w  o n  p a r t  of plaintiff passenger. 

Evidence tending to show that from the inception of the trip the driver 
showed a propensity for speeding and recklessness, that each time he was 
urged to reduce speed he complied only to resume dangerous speed im- 
mediately thereafter, that the driver drank a t  least one can of beer to the 
lrnowledge of plaintiff passenger, that plaintiff, the only adult in the ve- 
hicle, had a t  least three opportunities to quit the trip, and that thereafter, 
while plaintiff was asleep, the driver lost control and wrecked the vehicle 
as  the result of speed and reclrlessness, i s  held to disclose contributory 
negligence as a matter of law on the part of plaintiff. The fact that plain- 
tiff was asleep a t  the time does not improve his position, since the ap- 
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proach of sleep is usually indicated by premonitory symptoms, and plaintiff 
went to sleep knowing of the impending danger, and the onset of drowsi- 
ness was a further compelling reason why he should have abandoned the 
trip. 

APPEAL by plaintiff from Husk ins ,  J., October 1963 Session of 
MADISON. 

A. E. L e a k e  for  plaintiff. 
Horner and Gilbert for  defendants .  

,~IOORE, J. This is an action to recover damages for personal in- 
juries sustained by plaintiff in a collision of automobiles. Plaintiff 
appeals from a judgment of involuntary nonsuit. 

The collision occurred about 7:45 PX.,  14 December 1962, on U. 
S. Highway 64, about 2.2 miles west of Brevard. A Chevrolet Corvair, 
owned by Emily Ann Metcalf and operated by Joe Lynn Metcalf, 
collided head on with a car driven by defendant Brown. Plaintiff was 
a passenger in the Metcalf car. Plaintiff alleges that  the collision was 
caused by the negligence of Joe Lynn Metcalf (hereinafter hletcalf) 
in that, a t  the time of the collision, he was under the inffuence of in- 
toxicating liquor, driving recklessly, violating the speed statutes, not 
maintaining a proper lookout, not exercising reasonable control, and 
driving on his left-hand side of the highway. Defendants hletcalf, an- 
swering, allege that  plaintiff was contributorily negligent in failing to  
keep a proper lookout, failing to warn Metcalf of traffic hazards, fail- 
ing to remonstrate with Sletcalf for driving negligently, and joining 
and continuing with the driver and other passengers in an extended 
trip while all were in varying degrees under the influence of intoxicat- 
ing liquor. 

Defendant Brown is not involved on this appeal. Plaintiff admits 
that  the evidence is insufficient as against Brown to take the case to 
the jury. 

C. F. Capell, State highway patrolman and witness for plaintiff, 
testified in substance, except as quoted rerbatim, as follows: At the 
place of collision the h i g h m y  is 20 feet wide with narrow shoulders 
and runs generally east and west. hleicalf was proceeding westwardly, 
Brown eastwardly. Tire marks indicated that  the Metcalf car, over a 
distance of 373 feet, ran off the hardsurface on the south side, crossed 
the liighway to the north shoulder, proceeded along the shoulder, then 
back to the left side and collided with the B r o n  car in the south 
lane, 5 or 6 feet south of the center line. The Brown car came to rest 
south of the h i g h ~ a y ,  the RIetcalf car on the north side of the high- 
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way. Both cars were heavily damaged. Plaintiff, standing beside the 
patrol car a t  tlie scene, said that  Metcalf was driving and lost control, 
that  Aletcalf was "flying." The patrolman saw Iletcalf in tlie emer- 
gency room of the hospital. H e  was belligerent and had the odor of 
intoxicants on his breath. When he saw the patrolman he said: "Yeah, 
I ' m  your man: I 'm the one you're looking for." H e  said he was in- 
toxicated. The patrolman shared that opinion. The patrolnxm found 4 
or 5 cans of beer in the Corvair, but no whiskey or vodka bottles. 

Summary of plaintiff's testimony: They left Rlarshall, N. C., about 
5:45 P.M., to attend a baslrctball game a t  Rosinan. RIetcalf, age 17, 
mas driving his sister's Corvair. Plaintiff, age 21, was riding in the 
front seat on the right. TKO teen-age boys n-ere in the back seat. As 
soon as they mere in the car RIetcalf started "going through the gears," 
and plaintiff told him to slow down. I n  proceeding toward Buncombe 
County RIetcalf again was going "pretty fast," taking curves a t  45 
and 50; plaintiff again cautioned liim to slom don-n. After entering 
Buncombe County they stopped a t  "Pike's Place" and Metcalf bought 
a case of beer (24 cans). They opened four cans and each drank one. 
Between Pike's Place and Asheville Rletcalf got up to 70 or 75, "he 
might have hit 80." Plaintiff asked him to  slom down "two, three or 
four times." At  Aclievillc they stopprd a t  an ABC store. Plaintiff 
went in and bought two pints of vodka. One of the boys furnished the 
money. Plaintiff gave one pint to the boys in the back seat, and put the 
other in his pocket and told Metcalf "it mas not going to be opened 
until we got (sic) back." Plaintiff drank one can of beer after they left 
Asheville. "Bctwcen ilsheville and Brevard, Joe (RIetcalf) ~ o u l d  speed 
up a t  times and get real fast," and plaintiff would ask liim to slow 
down. Metcalf "would slow clown for ~ i x  or eight miles, and then he 
would speed up again. H e  n-ould speed up to seventy, seventy-five or 
eighty. H e  did the same things the time before lie got to Asheville." 
When they reached Brevard, they inquired where the gymnasium was, 
went there, bought tickets, entered and discovered they were a t  the 
wrong basketball game. They left and went back to the highway. They 
"circled around" a cafe and whistled a t  some girls or talked to them. 

Plaintiff testified: "I do not remeinber tlie other boys getting out 
of the car ( a t  tlie cafe). I ' m  not sure. I know I did not get out. It could 
have stopped but I do not renlen~ber. I m s  asleep. No, I did not know 
tha t  Joe (Rletcalf) was under the influcnce of beer and vodka. . . . 
H e  drank one beer. H e  did not drink any vodka to my  knowledge. 
. . . I put the vodka in the leftliand pocket of my topcoat. That  bottle 
n.as to be mine and Mr. lletcalf's. I did not give liim any of it. I t  got 
broke in tlie wreck." 
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Plaintiff stated that  he did not reinernber anything from the time he 
went to sleep until he regained consciousness a t  the hospital about four 
days later. H e  said thnt he had alleged in his complaint that  Metcalf 
was intoxicated a t  the time of the collision because Metcalf told him 
he pleaded guilty to drunken driving on the occasion of the collision. 
Plaintiff explained his sudden falling asleep a t  an early hour (about 
7:13 or 7:30 P.M.) in this wise: "I hacl just gotten in from working 
night shift in Oregon and I was trying to get changed around to sleep- 
ing nights and I m-as just about sleepy all the time. I got in the car 
n-here it was wmil and I went to sleep on the viay out there. I had 
been back from Oregon fourteen days d l e n  this accident happened. 
A-o sir, I had not gotten my sleep readjusted in those fourteen days. 
About all I had to do during tliat time was to sleep." 

There was no further evidence for the plaintiff. Defendants offered 
no evidence. The court allowed defendants' motion for nonsuit. 

The inquiry on this appeal is wliether, when the evidence is con- 
sidered in the light most favorable to plaintiff, he I n s  guilty of con- 
tributory negligence a s  a matter of law. 

Ordinarily, the question of the contributory negligence of a guest in 
an automobile involved in a collision is for the jury to decide in the 
light of all the facts and circnrnstances. Dznkzns v. Cadton, 255 N.C. 
137, 120 S.E. 2d 543. A judgment of involuntary nonsuit on the 
ground of contributory negligence will not he su-tained unless the evi- 
dence is so clear on that  issue that  no other conclusion is reasonably 
permissible. dtkins v. Transportatzon Co., 224 N.C. 688, 32 S.E. 2d 209. 
The decision as to whether plaintiff is gullty of contributory negli- 
gence as a matter of law must be made in the light of the facts in each 
particular case. Tew v. Runnels, 249 N.C. 1, 103 S.E. 2d 108. 

One ~ l i o  voluntarily places himself in a position of peril known to 
him and voluntarily continues therein fails to exercise ordinary care 
for his own safety and thereby conlmitq :in act of continuing negligence 
which will bar any right of recovery for injuries resulting from such 
peril. Rogen v. Bogen, 220 N.C. 648, 18 S.E. 2d 162. "An occupant of 
a motor vehicle who Itnows, or in the exercise of ordinary care should 
know, tliat he is being driven by a reckless, inexperienced, incompetent, 
or intoxicated person may be guilty of contributory negligence if lie 
fails to take such steps to protect hiinself from harm as a reasonably 
prudent person would take under the same or similar circumstances." 
61 C.J.S., ;\lotor Vehicles, s. 492, p. 118. Conversely, "an occupant is 
not guilty of contributory negligence in failing to take steps to protect 
himself where he had no knowledge, and is not chargeable with knoml- 
edge, of the driver's recklessness or incapacity." Ibid. 
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Plaintiff's evidence shows tliat Metcalf persistently and repeatedly 
drove the Corvair, a sinall light-weight automobile. a t  excessive speeds 
and in a dangerous manner during the extended trip. Plaintiff contends 
that ,  notwithstanding this conduct on the part of the driver, he con- 
sistently remonstrated with the driver and each time caused him to  
resume safe and reasonable speeds. He  points out that  he restrained 
the driver froin drinking an excessive quantity of alcohol and permit- 
ted hiill to drill!< only one can of bew, that the driver w:is not under 
the influence of intoxicants while plaintiff was awake, tliat falling 
asleep v a s  not a voluntary act on the par t  of plaintiff but  resulted 
from an unnatural slceping routine because of previous night ~ ~ o r k ,  
and that  the collision occurred while he was asleep and could not take 
precautions for his own safety. H e  contends that  his conduct was that  
of an  ordinarily prudent man, or a t  most his conduct was for jury de- 
te~mination.  and not contributory negligence as a matter of lam. 

In  our opinion plaintiff's failure to take measures for his own safety 
was so palpable the only reasonable conclusion is that  he has proved 
liinisclf out of coult. I t  is difficult to conceive of a situation in which 
peril to a passenger from the recklehsness of a driver could be more 
mnnifcst. From the n~oment  the driver started the car his propensity 
for spccding and recklessncss was indicated. H e  put the Corvair in 
motion by "going through the gears" in such nlanner as to bring on 
an  immcdiate reqwst to s!ow dam. H e  repeatly reached speeds of 
seventy, seventy-five and eighty miles per hour, took curves a t  forty- 
five and fifty, and when urgently requested lie reduced speed only to 
resumc the dmgcrous speeds again. This process continued throughout 
the trip. At the very first place beer could be bought, the driver, a 
youth of seventeen, purchased n case of beer and he and the passen- 
gers, including thc plaintiff, drank one can of beer each. At -4sheville 
the plaintiff hiimelf purchased two pints of vodka a t  the request of 
one of the teen-age boys. Plaintiff was the only adult on the trip. He 
had a t  least three opportunities to quit the trip without having to re- 
qwht  that  the vehicle be stopped. 

"If a guest, after protesting against the negligent or reckless manner 
in which the motor vehicle is being operated, fails to leave the vehicle 
whcn n favorable opportunity to do so is presented, he assumes the 
risk of the injury froin further negligent or reckless driving. . . ." 61 
C.J.?., Motor T-chicles, s. 401, p. 117. That  is, he is guilty of contribu- 
tory negligence as a matter of law if he is injured by reason of such 
negligent or reckless driving. This is especially true where speeding and 
dangerous driving has been repeated a t  regular intervals during an 
extended trip, despite the protests of the guest. 
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The fact that plaintiff fell asleep does not improve his position in 
this case. If he was to continue in the vehicle, the necessity tha t  he 
remain awake and alert was imperative. There was need that  the 
driver be restrained from speeding, recklessness and drinking. Falling 
asleep may constitute contributory negligence, as where a passenger 
goes to sleep knowing of an impending danger or hazard in the driver's 
operation of the vehicle. 61 C.J.S., hlotor T'ehicles, s. 488, p. 106. Plain- 
tiff insists tha t  falling to sleep was an involuntary act. Bu t  "The ap- 
proach of sleep, 'tired nature's sveet restorer,' is usually indicated by 
certain prenlonitory symptoms, and does not come upon one unherald- 
ed. His (guest's) negligence, if any, lies in the fact tha t  he does not 
heed the indications of its approach or the circumstances which are 
likely to bring it about." Baird v. Baird, 223 S.C.  730, 28 S.E. 2d 225. 
The onset of plaintiff's drowsiness TTas a further compelling reason ~ h y  
he should have abandoned the trip. 

Froni the circumstances of the accident itself i t  is clear tha t  the 
hazard plaintiff should have guarded against was the cause of the acci- 
dent. 

Affirmed. 

GERTRUDE JONES v. PINEHURST, ISC., T/A CAROLINA HOTEL. 

(Filed 8 April, 1964.) 

1. Negligence 9 37b- 
The proprietor is not an insurer of the safety of his customers while on 

the premises but owes them the duty to exercise ordinary care to keep the 
premises in reasonably safe condition and to gire warning of hidden perils 
so far  as  he can ascertain them br  reasonable inspection and supervision, 
but he is not under duty to give warning of obvious conditions. 

2. Negligence 5 37f- 
Evidence tending to show that defendant provided a speaker's platform 

elevated a foot from the floor, that the platform touched the radiators a t  
the back but left some 14 inches between it and the wall, and that plain- 
tiff, in leaving the speaker's platform at  the banquet by the same route 
she had used in going to her seat, fell when she stepped off or her foot 
slipped off the rear of the platform, that plaintiff did not look where her 
feet were, and without evidence of any defect in the platform or of any 
foreign substance or defect in the floor of the platfcrm, is held insufEcient 
to be submitted to the jury on the issue of negligence. 

APPEAL by plaintiff from Clarkson, J., August 19, 1963 Regular 
Schedule "B" Session, MECKLENBURG Superior Court. 
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The plaintiff brought this civil action to  recover damages for per- 
sonal injury she sustained in a fall as she was leaving the speaker's 
platfornl a t  the conclusion of a banquet given by the Korth Carolina 
Dairy  Products Association a t  the C:irolina Hotel in Pineliurst. 

The plaintiff alleged: 

"That said banquet room was arranged and set up by the defen- 
dant with chairs, tables, and mrious equipment and furnishings 
for approximately 200 people and a t  one end the defendant con- 
structed a platform approsilnately one foot in height upon which 
were placed tables and cliairs for the speaker's table; that  defen- 
dant by reason of location of said tables and chairs on said plat- 
form provided a narrow wallmay along the rear of said platform 
as the only means of ingress and egress to the place settings a t  the 
speaker's table; that the rear of said platform was located ap- 
proxilriately 16 inches from the wall immediately to the rear of 
the spealier's table; that  said platfor111 was approxi~natcly forty 
feet in length . . . 
". . . (P)laintiff TTX assigned a seat a t  said speaker's table; that  
the persons to be seated a t  the :peakerls table entered along said 
narrow ~ ~ a l k ~ v a y  from the right and plaintiff was seated approxi- 
mately 15 feet from the left end of same; that  a t  tile conclusion 
of the meeting plaintiff . . . proceeded to her right along said 
narrow walkwag- to leave said speaker's plntforni; that  after talc- 
ing several steps plaintiff's right foot suddenly slipped off the 
rear of said ph t fo rm t h r o ~ i n g  her off balance to her side and 
back against the wall and floor resulting in painful injuries to her 
as lierttofore set forth." 

The plaintiff further alleged the defendant was negligent in that  i t  
failed: (1) to provide safe means of' entering and leaving the speak- 
er's table; (" to provide adequate lighting; (3)  to mark the platform 
and floor in contrasting colors; (4) to place the platform against the 
 all. 

The defendant denied all specifications of neglipence and alleged the 
plaintiff caused or contributccl to her fall and injury by her negligent 
failure to see the obviouj and by failure to look where she was placing 
her feet. 

The plaintiff testified she had bccn nsigned the sent on the plat- 
form with about 20 others. She eieppcd up on the platform and walked 
behind the c!iairs until she found l m  placecard three seats beyond the 
podium in the  center of the table. "I was looking at  the table which 
was to my right. . . . I was not a t  any time directly looking a t  the 
floor whcre my feet were touching and moving." 
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"Question: And as you got up after  the banquet was over . . . to 
leave the platform you were not looking any more than you had been 
when you took your seat?" 

"Answer: I was looking directly a t  the person in front of me be- 
cause I was in line to leave . . . When my turn came to leave, follow- 
ing the person directly in front of me, I proceeded to leave the plat- 
form. . . . I took some few steps, and the last step I took-and, of 
course, this platform was so arranged that  we walked slo~vly on it- 
my  foot slipped from the edge of the platform . . . I fell against the 
outer wall. . . . M y  foot, as I went off, struck son~ething." (small 
serving stand).  

The rear of the platform did not touch the mall. Five or six pilasters 
along the wall extended out from i t  a few inches and two radiators ex- 
tended outward a few inches further. The rear of the platform mas in 
contact with the radiators -almost in contact with the pilasters - but 
14 to 18 inches from the mall, later corrected by one of plaintiff's own 
witnesses to 14 inches. There was a small serving t ray  stand in this 
space near where the plaintiff fell. The platform n-as constructed of 
plywood approximately 40 or 45 feet long, seven feet wide, and ap- 
proximately 12 inches above the main floor. 

The plaintiff introduced medical testimony of her injuries, includ- 
ing cost of hospital treatment for them. 

At  the close of the plaintiff's evidence the court entered judgment of 
compulsory nonsuit. The plaintiff appealed. 

Louis A. Bledsoe, Jr., Joseph A. Moretz for plaintiff appellant. 
Carpenter, Webb 132 Golding by William B. Webb, James P. Crews 

for defendant appellee. 

HIGGINS, J. The record fails to disclose either allegation or proof 
the spealter's platform was defective either in design or in construc- 
tion. The rear of the platform did not extend to the wall. However, 
it did extend to 2nd make contact with the radiators and almost with 
the pilasters. The platfornl was elevated above the level of the main 
floor in order to facilitate proceedings incident to conventions, meet- 
ings, and banquets. The plaintiff often accompanied her husband to 
such meetings where he was the master of cereinonies or the principal 
speaker. "I frequently sat with hiin a t  the head table upon a plat- 
form." This, hon.e.r7er, was her first experience a t  Pinehurst. 

Kot only was the plaintiff familiar with elevated platforms, but on 
this particular occasion she fell in the simple process of retracing the 
steps she had taken as she entered. Her foot slipped. Why? She offers 
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no explanation. In so far as the evidence discloses, the platform was 
level and without defects. The plaintiff does not claim her foot slip- 
ped because of any foreign substance on, or defect in, the floor. Wheth- 
er she slipped or stepped off the edge of the platform is not clear. But 
according to her own evidence, in entering and in attempting to leave, 
she did not look where she was placing her feet. 

The allegation of insufficient lighting is not substantiated by the 
evidence. The plaintiff's evidence disclosed the banquet room was well 
lighted by a number of chandeliers, one near the podium. Moreover, 
any inadequacy of the lights ~hould have increased her vigilance. 

Likewise without force is the plaintiff's allegation that the platform 
and the floor should have been in contrasting colors. The plaintiff did 
not fall in attempting to step on or off the platform. Since she did not 
look anyway, contrast in colors probably would have escaped her at- 
tention-rather her inattention. She malies no claim of having been 
deceived by an optical illusion. The rear of the platform was against 
the radiators and near the cream-colored pilasters extending out from 
a light green wall, leaving an open space of about 14 inches. The plain- 
tiff, if she had been a t  all attentive, could have discovered this open 
space. Actually there TTas a serving cart and tray in the space where 
she fell. She did not see the open space because, as she testified, she 
"had no reason to look." And again, "Prior to the time that my foot 
was injured I had not observed the rear edge of the platform." 

"The proprietor of a store is not an insurer of the safety of the cus- 
tomers wliile on the premivs. But he does oJTe to them the duty to 
exercise ordinary care to keep the premises in a reasonably safe condi- 
tion and to 'give warning of hidden perils or unsafe conditions in so far 
as can be ascertained by reasonable inspection and supervision'." 
Shaw v. TVard Co., 260 N.C. 574, 133 S.E. 2d 217; Hood v. Coach Co., 
249 N.C. 534, 107 S.E. 2d 151; Ross v. Drug Store, 225 N.C. 226, 34 
S.E. 2d 64. "1T7here a condition of the premises is obvious . . . gen- 
erally there is no duty on the part of the owner . . . to warn of that 
condition." Shaw V .  TBard Co., supra. 

Damages resulting from a breach of duty must be proved. "The 
mere fact that a step up or down, or a flight of steps up or down, 
. . . is no evidence of negligence, if the step is in good repair and in 
plain view." Garner v. Greyhound Corp., 250 N.C. 151, 108 S.E. 2d 
461. 

The plaintiff has failed to make out a case of negligence on the 
part of the defendant. We need not consider, therefore, the further de- 
fense of contributory negligence. The judgment of nonsuit is 

Affirmed. 
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JAMES L. SUGG, A D ~ ~ I K I ~ T R A T ~ R  OF JOHN WAYNE SUGG, DECEASED V. 

JAXES HART BAKER, SR. 

(Filed S April, 1964.) 

1. Trial 3 % 

On motion to nonsuit, plaintiff's evidence together with evidence of de- 
fendant which is not in conflict theren-it11 but which tends to clarify or 
explain plaintiff's eridence, is to be considered in the light most favorable 
to plaintiff. 

2. Autoinobiles 3 7- 
I t  is the duty of a motorist to anticipate and expect the presence of 

others and he is under duty not merely to loolc but to Beep a lookout in 
his direction of travel and will be held to the duty of seeing what he 
ought to see. 

3. Automobiles 3 41m- 
Evidence tending to show that defendant was travelin? some 15 to 20 

miles per hour along a street, with his attention focused on a man and 
two youths with a homemade go-cart in a drixen7ay to his left, and that  
he did not see plaintifl's intestate, a child some tvc-en@-eight months old, 
until after he had struck the child, and that the child had wandered into 
the street from behind a hedge along a drivenay on defendant's right, is 
7leTrl sufficient to be submitted to the jm-7 on the issue of negligence, since 
the exidence permits an  inference that  had clcfeaclant kept a lookout he 
might have seen the child in time to have stopped or turned and avoided 
the injury. 

APPEAL by defendant from Cowper,  J., October 1963 Session of 
GREENE. 

Action by plaintiff to recover damages for the wrongful death of 
his intestate John Wayne Sugg, a child 234 years of age, allegedly 
caused by defendant's negligent operation of an automobile. 

The jury found by its verdict that  the death of plaintiff's intestate 
was proximately caused by defendant's negligence, as alleged in the 
complaint, and awarded $62,500 as damages. 

From a judgment on the verdict, defendant appeals. 

W h i t a k e r  & Jeffress for defendant  appellant.  
Brasue l l  R. Strickland b y  Tlzomas E. Strickland, and Jones, Reed 

& Gm'ffin for plaintiff appellee. 

PARKER, J. There mas a former appeal in this case, which is re- 
ported in 258 N.C. 333, 128 S.E. 2d 595. On the former appeal the 
plaintiff was Lester C. Sugg. At the October Session 1963, Judge Corn- 
per entered an order in which, after finding that  Lester C. Sugg was 
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dead and that James L. Sugg had been duly appointed as administra- 
tor of John JJ7ayne Sugg, deceased, he substituted James L Sugg, Ad- 
ministrator, as plaintiff in the action in the place of Lester C. Sugg. 
\Trhereupon, James L. Sugg as administrator filed a complaint adopt- 
ing in toto the complaint heretofore filed in the action by Lester C. 
Sugg as administrator. On the first trial of this action the jury answer- 
ed the negligence issue in favor of defendant, and the court entered 
judgment denying recovery and dismissing the action. On appeal this 
Court awarded a new trial for error in tlle charge. 

Defendant assigns as error the denial of his motion for judgment of 
compulsory nonsuit made a t  the close of all the evidence. The ques- 
tion as to rvhether there was sufficient evidence of negligence on the 
part of the defendant to carry the casc to the jury was not presented 
for determination on the former appeal. 

"In ruling upon a motion for an involuntary judgment of nonsuit 
under the statute after all the evidence on both sides is in, the court 
may consider so much of t h ~  defendant's testimony as is favorable to 
the plaintiff or tends to clarify or expla~n evidence offered by the plain- 
tiff not inconsistent therewith; but i t  must ignore that which tends to 
establish another and different state of facts or which tends to contra- 
dict or impeach the testimony presented by the plaintiff." Bundy v. 
Powell, 229 N.C. 707, 51 S.E. 2d 307. 

The evidence of plaintiff considered in the light most favorable to 
him, Bridges v. Graham, 246 N.C. 371, 98 S.E. 2d 492, and the evi- 
dence of defendant fnvornble to him, shows the followingr facts: 

Sbout 7 p.m. on 12 July 1960, defendant was driving a 1959 Chev- 
rolet station wagon north~vestmardly along Fourth Street in the town 
of Snow Hill on his right side of the street a t  a speed of about 25 
miles an hour. The street here is approximately 30 feet wide; it was 
dry, and there was no other traffic. As he approached the Ivan Godwin 
house on his right side of thc street, he saw ahead of him a inan age 
23 years and t ~ o  youths age 19 years and 16 years respectively with 
a homemade motor go-cart in a lane or driveway about five feet off the 
west side of the pavemcnt of the street to his left. Defendant testified 
in his behalf that mhen he saw them, "I slowed down, and fixed my 
eyes on them, but did not turn my head." He  slowed don711 to 15 or 
20 miles an hour. On the eazt side of tlle street to his right, the God- 
win house was ahead of him situate on a lot 50 feet wide, and there 
was a hedge about one foot from and running parallel to the curb of 
the street, but there was no siden-alk. The hedge was three to five feet 
high and extended to the drivelyay a t  the south edge of the Godwin 
lot. As he approached the Godwin house, there were also a street sign 



N.C. ] SPRING TERM, 1964. 581 

indicating ('No Parking," a telephone pole, and a garbage can, all with- 
in a foot or two of his right-hand side of the street. Defendant mas 
driving four to six feet from the curb of the street. He testified in his 
own behalf: "After I saw the boys [with the go-cart] were going to 
be stationary, I focused my eyes straight ahead, and then I felt a 
bump, right about here (indicating), which is 5 to 7 feet from the 
north edge of the Godwin driveway toward the stop light. " " * I 
saw the child after I felt the impact, but a t  no time before the im- 
pact. ++ " + The right-hand front headlight of my automobile came 
in contact with the child, and that headlight was broken." He  testified 
on cross-examination: "I did not see the child a t  any time before i t  
struck the car, and did not know what I had hit. " * + The first time 
that I knew that I had hit John TJTayne Sugg was when I got out of 
my car and went back to see what I had hit." John Wayne Sugg, who 
lacked four days of being 28 months old and was about 33 inches 
tall, had alighted from an automobiIe in the Godwin driveway and 
had gone from there into the street. 9 s  defendant was approaching 
the Godwin house and about two blocks amay, he testified, "I saw a 
car come from the opposite direction and turn into the Godwin drive- 
way." Defendant stopped his station wagon, which was approximately 
16 or 17 feet in length, about its length amay from the body of John 
Wayne Sugg. John Wayne Sugg died a short time thereafter as a re- 
sult of being struck by defendant's auton~obile. 

Plaintiff alleges in his complaint, inter alia, that defendant was 
negligent in operating his automobile ~vithout keeping a proper look- 
out. 

"It is the duty of the driver of a motor vehicle not merely to look, 
but to keep an outlook in the direction of travel; and he is held to the 
duty of seeing what he ought to have seen." Wall v. Bain, 222 N.C. 375, 
23 S.E. 2d 330. This has been quoted ~ i t h  approval time and time 
again in our decisions as shown by Shepherd's S. C. Citations. 

The operator of a motor vehicle has no right to assume that the 
road is clear of other travelers, but he must be reasonabIy vigiIant in 
maintaining an adequate lookout, and anticipate and expect the pres- 
ence of others. Tarrant v. Bottling Co., 221 N.C. 390, 20 S.E. 2d 565; 7 
Am. Jur. 2d, Auton~obiles and Highway Traffic, rec. 355. 

Plaintiff's evidence, and defendant's evidence favorable to him, would 
permit, but not compel, a jury to find that defendant operated his 
station Tvagon an appreciable distance along Fourth Street in the tomn 
of Snow Hill with his eyes "fixed" and "focused" on a man and two 
youths with a homemade motor go-cart in a lane or driveway off the 
left side of the street he mas traveling on, and that he was not main- 
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taining any lookout a t  all on the right side of the street he was travel- 
ing on. That his failure to keep any lookout a t  all for persons and ob- 
jects on his right side of the street continued to the very moment when 
his right front headlight struck the child, because he testified on cross- 
examination, "The first time that I knew that I had hit John Wayne 
Sugg was when I got out of my car and went back to see what I had 
hit." That defendant's failure to keep a proper lookout was negligence, 
and that he in the exercise of the reasonable care of an ordinarily pru- 
dent person should have foreseen that some injury mould result from 
such negligence, or that consequences of a generally injurious nature 
should have been expected. Tha t  defendant had slowed down to 15 to 
20 miles an hour, and that his failure to keep any lookout a t  all to his 
right prevented him from seeing the child until after he had hit him, 
and from stopping or turning to the left to avoid striking the child, 
and was a proximate cause of the child's death. It is hornbook law that 
a 28-months-old child is incapable of contributory negligence. Walston 
v. Greene, 2-17 N.C. 693, 102 S.E. 2d 124. The trial court properly 
overruled defendant's motion for judgment of compulsory nonsuit 
made a t  the close of all the evidence. 

The other assignments of error are formal: failure to set the verdict 
aside and exception to the judgment. The judgment below is 

Affirmed. 

STATE v. WILLIAM D. KIMBALL. 

(Filed 8 April, 1964.) 

1. Criminal Law 8 121- 
A motion in arrest of judgment must be based on defects appearing on 

the face of the record proper and it may not be used, after verdict, as  a 
substitute for a motion to nonsuit for rariance. 

2. Escape § 1- 
Where, in a prosecution under G.S. 148-45(a), all of the evidence tends 

to show that defendant was a work-release prisoner and that defendant, 
instead of reporting to the pickup point after work for return to the 
prison camp, voluntarily went to his home without permission, the evi- 
dence discloses a riolation of G.S. 14846(b) and will not support a con- 
viction of the offense charged. and therefore peremptory instruction for 
the State upon the charge is error. 

3. Criminal Law § 104- 

The correct form of peremptory instructions is that if the jury should 
find b e ~ o n d  a reasonable doubt the facts to be as  all of the evidence tends 
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to shoy, the jury should return a verdict of guilty, but that if the jury is 
not so satisfied it would be its duty to return a rerdict of not guilty, since 
not~~ithstanding the evidence may be all one way the credibility of the 
eridence is always for the jury to determine. 

APPEAL by defendant from Martin, J., September 30, 1963 Special 
Criminal Term of MECXLENRURG. 

Defendant is a prisoner in the State prison system serving a sentence 
of thirty-seven months imposed a t  the April 1963 Term of Gaston 
County for uttering worthless checks and forgery. He was tried upon 
a bill of indictment which charged that in August 1963 while lawfully 
confined a t  the Huntersville Prison Camp pursuant to this sentence, he 
feloniously escaped therefrom. 

The State's evidence tended to show the following facts: 

Defendant was assigned to the work-release program under the 
provisions of G.S. 148-33.1. The Huntersville Camp is "a single pur- 
pose prison camp" for work-release prisoners. A prison bus which runs 
on a regular schedule deposited defendant each morning and picked him 
up each evening at  6:30 at  the Krispy Kreme Donut place located in 
Charlotte a t  the intersection of Hawthorne Lane and Independence 
Boulevard. The rules required that a prisoner who finished work early 
notify the camp so that he might be picked up immediately. On Sat- 
urday, August 17, 1963, the defendant did not report to the pickup 
point a t  6:30 p.m. At 7:30 p.m. he called the camp and reported that 
he had missed the bus but v a s  then a t  the Krispy Krenie Donut place. 
The camp sergeant told him to remain there and a car was immedi- 
ately sent for him but defendant was not there xhen the car arrived. 
He  did not return to the camp that night and the next day the Gaston 
County police reported that lie was in custody in Gastonia on a charge 
of public drunkenness. 

The defendant's evidence tended to show: On August 17th he finish- 
ed work a t  12:30 p.m. and immediately called the camp; in conse- 
quence of the instructions he received from Captain Freeman, he went 
to the corner of Elizabeth Avenue and Independence Boulevard mhere 
he remained for tmo or three hours waiting for someone to pick him 
up. At 3:00 p.m. he n-ent into a pool room where, in conscious viola- 
tion of prison rules, he consumed four king-sized beers while he watch- 
ed for the prison bus. When it had not come a t  4:30 p.m., he left with- 
out making any further effort to contact the prison camp and went to 
Gastonia where he lived. He  had received no instructions or permis- 
sion to go to Gastonia. At 6345 p.m. he was arrested on a charge of 
public drunkenness and placed in jail in Gastonia where he remained 
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until hlonday morning, August 19t11, when he was tried and convicted 
of the charge. He was returned to the camp on Tuesday, August 20th. 

The jury returned a verdict of guilty as charged in the bill of indict- 
ment and defendant appealed. 

Attonzey General Bruton and Assistant Attorney General Richard 
T. Sanders for the State. 

Howard B. Arbuckle, Jr., for defendad appellant. 

SHARP, J. G.S. 148-G(a) makes i t  unlawful for any prisoner serv- 
ing a sentence in tlie State prison system to escape or attempt to es- 
cape, and provides varying penalties for misdemeanants and felons. 
By  Chapter 681 of the Session Laws of 1963, the legislature added sub- 
section (b) as follom: 

"(b)  Any defendant convicted and in the custody of the North 
Carolina Prison Department and ordered or otherwise assigned to 
m r k  under the work-release program, G.S. 148-33.1, or any con- 
victed defendant in tlie custody of the Xorth Carolina Prison De- 
partment and on a temporary parole by permission of the State 
Board of Paroles or other authority of law, who s21all fail to return 
to the custody of the Korth Carolina Prison Department, shall be 
guilty of the crime of escape and subject to the provisions of sub- 
section (a )  of this section and shall be deemed an escapee. For the 
purpose of this subsection, escape i j  defined to include, but is not 
restricted to, wilful failure to return to an appointed place and a t  
an appointed time as ordered." 

This section, while providing the same penalties listed in subsection 
(a)  creates a new and distinct offense which can only be committed 
by a work-release prisoner or a convicted defendant temporarily on 
parole. The indictment in this case follows tile language of subsection 
( a ) ,  but the evidence discloses a violation of subsection (b) .  However, 
the defendant did not move for the nonsuit to which he mas entitled 
for this fatal variance. State v. Hicks, 233 N.C. 31, 62 S.E. 2d 497. 
Upon the argument here, defendant moved in arrest of judgment for 
that he had been indicted under G.S. 1%-45(a) but tried under G.S. 
148-45 (10). 

A motion in arreat of judgment must be based on defects appearing 
on the face of the record proper. It may not be used after verdict as a 
substitute for a motion for nonsuit to dismiss the action because of a 
variance between the indictment and proof or for want of sufficient evi- 
dence to support the verdict. State v. Reel, 254 N.C. 778, 119 S.E. 2d 
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876; State v. McKnight, 196 W.C. 259, 145 S.E. 281. Tl~erefore, the 
motion in arrest of judgment is overruled. 

The defendant assigns as error the following portion of his Honor's 
charge : 

". . . (T)he  court instructs you that if you find the facts to 
be in this case as all the evidence tends to shorn beyond a reason- 
able doubt, then it will be your duty, RIembers of the Jury, to re- 
turn a verdict in this case of guilty." 

By voluntarily going to Gastonia ~ i t h o u t  permission defendant was, 
on his own statement, guilty of a violation of G.S. 148-45(b). How- 
ever, he was indicted for a breach of G.S. 148-45(a). Therefore, his 
Honor committed error by peremptorily instructing the jury to find 
defendant guilty if i t  found the facts to be as all the evidence tended to 
show. The evidence, if true, did not establish his guilt as charged. De- 
fendant was entitled to a directed verdict of not guilty. 

Aside from the fundamental error in the quoted instruction, its form 
impels the following observation: Where the uncontradicted evidence, 
if true, establishes a defendant's guilt as a matter of law, the court may 
instruct the jury to return a verdict of guilty if it finds such evidence 
to be true beyond a reasonable doubt. State v. Johnson, 195 X.C. 657, 
143 S.E. 185. I n  such instance the approved form of instruction is that 
i t  vould be the jury's duty to return a verdict of guilty as charged 
if the State has satisfied the jury beyond a reasonable doubt that all 
the evidence in the case is true (or that the facts in the case are as 
all the evidence tends to show) ; otherwise, i t  ~vould be its duty to re- 
turn a verdict of not guilty. State v. Baker, 229 N.C. 73, 48 S.E. 2d 61; 
State v. Taylor, 236 S . C .  130, 71 S.E. 2d 924; Cf. State v. Gibson, 245 
N.C. 71, 95 S.E. Bd 125 ; State v. Hayden, 224 N.C. 779, 32 S.E. 2d 333. 
The credibility of the evidence is always for the jury and the judge 
may never declare that all the evidence tends to show any fact be- 
yond a reasonable doubt. G.S. 1-180. 

For the error in the charge there must be a nen- trial. However, the 
solicitor will no doubt desire to take a no1 pros in this case and to  
prosecute defendant for the offense of ~~11ic11 the evidence tends to  
establish his guilt. 

New trial. 
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BXYNISTER & SONS, INC. AXD MOULTRIE LIVESTOCX COMPANY v. 
JACOB C. WILLIAMS, D/B/A WASHINGTON HOG MARKET AKD 
B&YK O F  WASHINGTON. 

AITD 
H. F. BURCH h C. B. 3IATER D/B/A RIILAN STOCK YSRD v. JACOB C. 

TVILLIANS, D/BJA WASHIXGTON HOG MARKET AKD BANK O F  
WASHINGTON. 

ARTD 
JOHN TV. SALTER, JR .  AKD 3lcTYIER SALTER D/B/A DAWSON LIVE- 

STOCK CO. v. JACOB C. WILLIAMS D/B/A WASHINGTON HOG MAR- 
K E T  AR'D BAXK O F  WASHINGTON. 

AND 
TURNER COUNTY STOCK YARDS, INC. v. JACOB C .  WILLIAMS, D/B/A 

WASHINGTON HOG JIARIIET ASD B&YK O F  X4SHINGTON. 
AED 

H. T. TROUP AXD J. W. HVDSON CO., PTRS., D/B/A HUDSON-TROUP AUC- 
TIONS v. JACOB C. WILLIAlIS, D/B/A WASHINGTOK HOG MARKET 
ASD B A N I  OF WASHINGTON. 

(Filed 8 April, :1964.) 

1. Pleadings 5 3- 
An action against the drawer of a dishonored draft to recorer the pur- 

chase price of goods for which the draft had been given may not be joined 
with an action against the bank for its negligent fsilure to follow instruc- 
tions to present the draft for payment promptly and give notice of dis- 
honor. 

2. Pleadings 5 % 

Where plaintie brings suit on two causes of action, each must be sep- 
arately stated. G.S. 1-123, Rule of Practice in the Supreme Court No. 20(2).  

3. Pleadings 3 1% 
There  there is misjoinder of parties and causes of action, the action 

nlust be dismissed up011 demurrer. G.S. 1-132. 

4. Same- 
The filing of an answer w i v e s  the right to demur for misjoinder of 

parties and causes of action. 

RODMAK, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiffs from Peel, J., September 1963 Civil Session of 
BEAUFORT. 

These five cases were heard together in the Superior Court and con- 
solidated for the purpose of this appeal. Each n7as instituted by a 
different plaintift' against Jacob C. Williams, doing business as Wash- 
ington Hog Market, and Bank of Washington to recover on drafts 
dran-n by plaintiff on Williams. Except as to the number of drafts, 
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the date and amount of each, the allegations in all complaints are 
identical and are as follows: 

Plaintiff, a livestock dealer, sold a quantity of hogs to defendant 
Williams and shortly thereafter drew sight drafts on Williams for the 
purchase price vhich were sent to the Bank of Kashington for col- 
lection. Williams failed to pay the drafts and the Bank, negligently 
and in disregard of specific instructions, held them for an unreasonable 
period of time, without notifying plaintiff any draft had been dishon- 
ored. As a result of this delay plaintiff lost the opportunity to collect 
the debts represented by the drafts from other sources. Therefore, 
plaintiff has been damaged in a sum equal to the face amount of said 
drafts plus interest. The prayer is that plaintiff have judgment against 
each of the defendants jointly and severally in the amount of the drafts. 

Defendant Williams filed an answer to each complaint. Defendant 
Bank demurred to each complaint and moved that the actions be dis- 
missed for that, in ter  alia: 

". . . (T)here is a misjoinder of causes of action and parties 
defendant in that plaintiffs have attempted to unite in one action 
an alleged cause of action against defendant Jacob C. Williams on 
contract for the purchase price of the hogs alleged to have been 
purchased by him from plaintiffs n-it11 an alleged cause of action 
in tort against defendant Bank of Washington for damages on 
account of its alleged negligence in the handling of drafts drawn 
by plaintiff, . . . on Washington Hog Market for the purchase 
price of said hogs." 

His Honor sustained the Bank's demurrer to each of the five com- 
plaints and from the judgments dismissing the actions plaintiffs appeal. 

Marshal l  Ezcing, J .  C .  McDonald  and B r y a n  Grimes for plaintif f  
appellants. 

R o d m a n  and R o d m a n  for B a n k  of Wash ing ton  defendant  appellee. 

SHARP, J. I n  each complaint the plaintiff has joined a cause of 
action in contract for the purchase price of goods sold the defendant 
Williams n-it11 a cause of action against the defendant Bank for its 
alleged negligence in handling the draft drawn by plaintiff on Wil- 
liams for the price of the goods. They haye, therefore, clearly atternpt- 
ed to set up separate and distinct causes of action which do not affect 
all the defendants as contemplated by G.S. 1-123. TT7iLliams V .  Gooch, 
206 S.C.  330, 173 S.E. 342. The Bank was not a party to Williams' 
purchase of the hogs from plaintiffs, and upon no theory can it be held 
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jointly liable with plaintiff for their purchase price. On the other hand, 
if it be conceded that Williams owes each plaintiff the drafts in suit, 
their actions against the Bank for its negligence in failing to collect 
the drafts in no way affect him. Moreover the measure of damages in 
the two actions is not the same. Of course, if i t  should be determined 
that Williams never purchased any hogs from the plaintiffs and owed 
them nothing, plaintiffs could not recover from the Bank for its failure 
to collect a nonexisting obligation; but the fact that Williams might 
become liable to the Bank should one of the plaintiffs recover against 
it for its negligence in handling tlie draft does not affect the question 
here. 

Furthermore, the plaintiffs have commingled their causes of action in 
one statement in the complaint instead of stating them separately as 
required by G.S. 1-123 and 1T.C. Sup. Ct. R. 20(2). Tart v. Byrne, 
243 N.C. 409, 90 S.E. 2d 692; Heath v. Kirkman, 240 N.C. 303, 82 
S.E. 2d 104. 

Under our practice "a n~isjoinder of parties and causes of action con- 
stitutes a fatal defect. A severance is not permissible." Shaw v. Bar- 
nard, 229 N.C. 713, 51 S.E. 2d 295; Moore County v. Burns, 224 N.C. 
700, 32 S.E. 2d 225. In  other words, "the Court is not authorized in such 
cases, to direct a severance of the respclctive causes of action for trial 
under the provisions of G.S. 1-132." The action must be dismissed. 
Gaines v. Plywood Corporation, 253 N.C. 191, 116 S.E. 2d 427; Tart  v. 
Byrne, supra; Sellers v .  Insurance C o ~ p . ,  233 N.C. 590, 65 S.E. 2d 21; 
Teague v. Oil Co., 232 N.C. 469, 61 S.E. 2d 345. 

The ruling of the court below sustaining the Bank's demurrer and 
dismissing the action as to the Bank of Washington must be upheld. 
However, the judge also dismissed the actions as to Williams and this 
rras error. Williams elected to answer rather than to demur. By so do- 
ing he \wived his right to demur for a misjoinder of parties and causes. 
G.S. 1-134; Teague v. Oil Co., 232 N.C. 65, 59 S.E. 2d 2. 

The plaintiffs may move in the Superior Court to amend their re- 
pective complaints in order to eliminate the irrelevant allegations as to 
tlie Bank. In  the absence of such a motion, the court can, ex mero 
motu, require the proper amendments. Bowling v. Burton, 101 N.C. 
176, 7 S.E. 701; 41 Am. Jur., Pleading $ 290. 

-4s to defendant Bank of llTashington 
Affirmed. 
-4s to defendant Jacob C. Williams 
Reversed. 

ROD~IAX, J., took no part in the consideration or decision of this 
case. 
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MAURICE AMOS SPELL v. MECHANICAL CONTRACTORS, IKC. 

(Filed 8 April, 1964.) 

1. Negligence 8 37f- 
Kegligence is not presumed from the mere fact of injury, and the doc- 

trine of res ipsa loquitur does not apply to an action against a contractor 
by a pedestrian injured in a fall in a filled ditch in a driveway. 

2. Negligence 9 37+ 

The person responsible for the condition of the premises is not under 
duty to gire warning of obvious dangers. 

3. S a m e  Evidence held insufficient to show hidden defect of which 
contractor should have given warning. 

Plaintiff's evidence tended to show that when he stepped into dirt filling 
a ditch esca~ated by defendant his foot mired down ten to twelve inches, 
and he fell to his injury. Plaintiff's evidence further tended to show that 
it had rained for several days prior to the injury, that he had traversed 
the ditch by automobile and by foot shortly before the accident in suit and 
that there was nothing from the appearance of the dirt in the ditch to in- 
dicate hazard. There was no evidence that the ditch had been improperly 
filled. Held: Plaintiff's own evidence fails to show defect which defendant 
should have discovered by reasonable inspection, and nonsuit should hare 
been entered. 

APPEAL by defendant from Mintz, J., June 1963 Session of SAMPSON. 
Plaintiff instituted this action to recover for personal injuries sus- 

tained on the afternoon of January 24, 1958 when he fell while cross- 
ing a newly filled ditch which defendant contractor had constructed 
across the approach to the emergency entrance of the Sainpson Coun- 
ty  Memorial Hospital. He alleged that his injuries were proximately 
caused by the negligence of the defendant in that, with full knowledge 
that the dirt in the ditch had become soft and insecure as a result of 
rain and knowing that it was necessary for the public to cross i t  to use 
the hospital emergency entrance, the defendant failed (1) to light the 
space; (2) to barricade the same; (3) to provide adequate and secure 
bridging of the ditch; or (4) to place a sign or signs warning pedes- 
trians, including plaintiff, of the unsafe, insecure, and dangerous con- 
dition. The defendant denied any negligence and, in the alternative, 
plead the plaintiff's contributory negligence. 

On the trial, plaintiff's evidence tended to show the following facts: 

On January 24, 1958 it had been raining for three or four days. It 
was still raining between 3:30 and 4:00 p.m.  hen plaintiff drove his 
automobile across a four-foot wide ditch which defendant had cut 
through the asphalt approach to the Sampson County hospital and 
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then refilled with dirt, sand, and gravel. Except where ambulances 
and other traffic had packed it down, the top of the ditch was covered 
by a mound of dirt about ten inches high. There were no barricades, 
warning signs, or flares a t  the ditch and no bridge over it. 

Plaintiff deposited a patient a t  the emergency entrance and then 
drove his automobile back over the ditch and left it in a parking area. 
He  returned to the ditch, walked across it without any difficulty a t  the 
place he had crossed in the car, and entered the hospital. While there 
he observed two or three cars cross the filled ditch. When plaintiff was 
ready to leave the hospital he started across the ditch a t  the place 
where he had walked previously "in the same tracks. There were two 
ruts and everyone had been using the same ruts." According to plain- 
tiff's evidence, the ditch "looked good enough for anybody to walk 
. . . There was nothing about the ditch to indicate that (he) might 
mire dotm in i t  . . . i t  all looked like i t  was safe." His left foot 
mired down about twelve to fifteen inches and he fell to the pavement 
permanently injuring his left shoulder. 

Defendant's evidence tended to establish these facts: 

Over a period of two weeks prior to January 34, 1958 defendant cut 
and filled a thirty-inch wide ditch for a water line across the approach 
to the emergency entrance of the hospital. The ditch was dug and 
filled in short sections so as never to cut off access to the emergency 
entrance. The defendant covered the pipe with a four or five-inch layer 
of dirt and tamped it. This process was repeated until a mound form- 
ed. A truck was then driven up and down the ditch a t  least a hundred 
times, further tamping the dirt until i t  was six to eight inches above 
the pavement. The ditch mas plainly visible. "It Tyas like a sore thumb 
sticking up." On the day plaintiff fell, the work had been finished be- 
tween 2:00 and 3:00 p.m. At that time the ditch appeared to the de- 
fendant's supervisor and tlie hospital's engineer to be absolutely all 
right. Automobiles \yere driving over i t  and people were walking across 
it. Hoviever, because of the rain, the dirt n-as slick in top of the ditch. 

On Saturday, tlie day after plaintiff Sell, R. E .  A d a m ,  the paving 
contractor, inspected the ditch to see if it was in condition for paving. 
He  found it to be solid. The following Tuesday he removed four inches 
of the dirt from the ditch and it wns so solid he did not retamp the re- 
maining dirt before pouring the asphalt. He discovered no soft spot 
 hen he remowd the dirt from the place where plaintiff said he fell. 
In paving over the ditch Adams cut away the old asphalt on each side 
so that the edge of the new pavement would be resting on undisturbed 
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dirt. For that  reason, the new pavement over the ditch was four feet 
wide. 

Defendant's motions for nonsuit, timely made, were overruled. The 
court submitted issues of negligence, contributory negligence, and 
damages which the jury answered in favor of the plaintiff. From a 
judgment on the verdict the defendant appealed, assigning as error, 
inter alia, the failure of the court to allow its motion for nonsuit a t  
the close of all the evidence. 

Britt & Warren; Jones, Reed & Griffin for plaintiff appellee. 
D. Stephen Jones and P. D. Herring for defendant appellant. 

SHARP, J. Plaintiff bases his case upon the allegation that  the de- 
fendant knew, or as a result of its experience in making excavations, 
should have known, that the continuous rain had made the fresh dirt in 
the ditch soft and unstable and that ,  notwithstanding such knowledge, 
defendant failed either to barricade or bridge the ditch or to give warn- 
ing of this unsafe condition. Plaintiff has neither allegation nor proof 
that the initial construction of the ditch was negligently or in~properly 
done. The sole evidence relating to that  construction came from defen- 
dant's witnesses and tended to show that  the ditch had been properly 
filled and tamped with care. Kevertheless, if the ditch later became un- 
safe as the result of a hidden defect, i t  was the defendant's duty to give 
warning of it and to take reasonable precautions to protect persons en- 
tering and leaving the hospital from injuries arising from the hazard if 
its agents knew, or in the exercise of reasonable supervision and inspec- 
tion, should have discovered the peril. Spell v. Smith-Douglas Co., 250 
N.C. 269, 108 S.E. 2d 434. 

However, in this case there is no evidence to sustain plaintiff's con- 
tention that  a reasonable inspection of the ditch by  defendant would 
have disclosed the soft spot into which he says he mired. Indeed, all 
the evidence is to the contrary. Defendant's superintendent had in- 
spected the ditch within tmo hours of the time plaintiff fell and found 
it safe. One of the plaintiff's witnesses said that  "he or anybody else 
would have thought i t  couId be stepped on in safety." Plaintiff had 
twice driven his automobile across the ditch and had once walked 
across the same spot where he later fell. H e  hiinself testified that  there 
was nothing to indicate any hazard whatever. By  the same token, there 
nras nothing to indicate to defendant any necessity for the barricades, 
bridging, and ~ ~ a r n i n g s  which plaintiff complains should have been 
there but were not. 

Admittedly, plaintiff knew from his own experience that  rain will 
soften newly disturbed dirt and that  wet dirt is often slick. Defendant 
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was not bound to warn him of an obvious danger. Presley v. Allen & 
Co., 234 N.C. 181, 66 S.E. 2d 789. 

Certainly the plaintiff's evidence that his foot mired ten or twelve 
inches down in the ditch tends to show that there was a soft spot in 
the dirt. However, the mere existence of a condition which causes an 
injury is not negligence per se, and the occurrence of the injury does 
not raise a presumption of negligence. Welling v. Charlotte, 241 N.C. 
312, 85 S.E. 2d 379. The doctrine of res ipsn loquitur has no more appli- 
cation to an action against a contractor by a pedestrian who has fallen 
in a filled ditch in a hospital dr ivemy than it would to an action 
against a municipality by reason of injuries to a person using its public 
street. Smith v. Hickory, 232 S.C.  316, 113 S.E. 2d 557. 

Plaintiff's evidence is insufficient to sustain his allegation that a 
reasonable inspection by the defendant vould have disclosed the hidden 
defect which he contends caused his fall. Spell v. Smith-Douglas Co., 
supra. Consequently, the motion for judgment of nonsuit should have 
been allowed. 

Reversed. 

IN T H E  MATTER OF T H E  CUSTODY OF ELIZABETH ARTE SKIPPER AXD MI- 
CHAEL FREDERICK SKIPPER, RIINORS. 

(Filed 8 April, 1964.) 

1. Abatement and Revival 5 3- 

A plea in abatement seeking dismissal of an action because another 
action is pending between the same parties on the same right of action 
should be sustained when, and only when, the actions are pending in dif- 
ferent courts of the same sorerign. 

2. Same; Divorce and Alimony § 22; Habeas Corpus § 3- 

The pendency in another state of the -n4fe's suit for divorce and custody 
and support of the children of the marriage does not deprire the courts of 
this State of jurisdiction in habeas corpus proceedings to determine the right 
to custody, the children, constituting the yes. being within the State. G.S. 17- 
39.1. 

3. Parent and Child § 6- 
Parents are under a legal obligation to support their children and this 

obligation rests primarily on the father. 

4. Abatement and Revival § 3; Divorce and Alimony § Z2; Habeas 
Corllus 3- 

The pendency in another state of the wife's action for divorce and cus- 
tody and support of the children of the marriage does not deprire our 
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courts of jurisdiction in a habeas corpus proceeding brought by her in this 
State against the husband to compel the husband to provide reasonable 
support for his children then living in this State. 

APPEALS by petitioner and respondent from Mintz, J., in Chambers 
in NEW HANOVER on 1 November 1963. 

This is a Habeas Corpus proceeding to determine the right to the 
custody of Elizabeth .4nne, age 6, and Michael F. Skipper, age 5, 
children of petitioner Jean Skipper and respondent Frederick S. Skip- 
per, Jr .  

Petitioner and respondent were married in 1955. They separated in 
January 1963. When they separated, and for some time prior thereto, 
they were residents of South Carolina. The children, were, when the 
parents separated, left with the mother but were regularly visited by 
the father who had custody every other weekend. He, usually, a t  these 
times brought the children to Wilmington to visit his parents. 

On 14 May 1963 petitioner instituted an action against her husband 
in the Court of Common Pleas for Florence County, South Carolina. 
She there asked the Court to a ~ ~ a r d  her custody of the children with 
"reasonable rights of visitation" by the father, and for an order re- 
quiring the father to pay $25.00 per meek for the support of the 
children. She asked nothing for her own support. 

Defendant, having secured an extension of time, filed his answer on 
19 July 1963. H e  denied the mother was a fit person to have custody 
of the children. By counterclaim he sought a divorce charging the wife 
with adultery. On the day he filed his answer he took the children to 
Wilmington. He  refused to return them to petitioner but left them in 
Wilmington. Petitioner gave up her job in South Carolina and came to 
MTilmington. She is now a resident of Sorth  Carolina. She has had 
custody of the children since the last of July 1963. 

Respondent, in his answer to the petition for Habeas Corpus, reit- 
erates the charges made in his answer filed in the action pending in 
South Carolina. He pleaded the pendency of the action instituted by 
petitioner in South Carolina as the basis for an order abating this ac- 
tion. S o  order has been entered in the action pending in South Car- 
olina. 

Judge RIintz, after hearing the parties, overruled the plea insofar as 
it related to the authority of the Superior Court to award custody. 
Nonetheless, he made no order fixing the right to custody. He held the 
plea in abatement good insofar as it related to his authority to require 
respondent to support his children. Petitioner and respondent appealed. 

Burnett & Burnett for Applicant Appellant. 
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George Rountree, Jr., for Respondent Appellant. 

RODMAN, J .  Respondent assigns as  error that portion of Judge 
Mintz' order holding the plea in abatement insufficient to deprive the 
Superior Court of this State of jurisdiction to determine the question 
of custody. Since this contention, if sustained, would render petition- 
er's appeal moot, we decide respondent's appeal first. 

A plea in abatement seeking dismissal of an action, because another 
action is pending between the same parties on the same right of action, 
should be sustained when, and only when, the actions are pending in 
different courts of the same sovereign. If the actions are brought in 
courts of different states, the plea should be overruled. Wilburn v. 
Wilburn, 260 N.C. 208, 132 S.E. 2d 332; Chicago R. I. & P. R.  Co. v. 
Schendel, 270 U S .  611, 70 L. Ed. 757, 46 S. Ct. 420; Commercial Na- 
tional Bank v. Continental Bank & Trust Company, 88 F. 2d 160, 
cert. den., 301 U.S. 692, 81 L. Ed. 1348, 57 S. Ct. 795; Miami County 
il'ational Bank of Paola, Kansas v. Bmzcroft, 121 F. 2d 921; Stanton 
et al. v. Embrey, 93 U.S. 548, 23 L. Ed. 983; Simmons v. Superior 
Court, 214 P .  2d 844, 19 A.L.R. 2d 288, 1 C.J.S. 97. 

Respondent did not request the Superior Court to refrain from ex- 
ercising jurisdiction until the South Carolina court could act. To  the 
contrary, he denied the authority of the courts of this State to act. I n  
that he was mistaken. Petitioner and respondent had voluntarily sub- 
mitted themselves to the jurisdiction of the courts of this State. The 
children, the res, were living in this State. The Superior Court of Kew 
Hanover County had the authority and duty to act. G.S. 17-39.1. I n  
Re Hughes, 254 N.C. 434, 119 S.E. 2d 159; Gaflord v. Phelps, 235 N.C. 
218, 69 S.E. 2d 313; Jackson v. Jackson (S.C.) 126 S.E. 2d 855. 

Parents are under a legal obligation to support their children. Pri- 
marily, this obligation rests on the father. Goodyear v. Goodyear, 257 
N.C. 374, 126 S.E. 2d 113 ; Lee v. Cofield, 245 N.C. 570, 96 S.E. 2d 726; 
I n  Re TenHoopen, 202 N.C. 223, 162 S.E. 619. 

The Statute. G.S. 17-39.1, authorizm the court to award custody 
('under such regulations and restrictions, and with such provisions and 
directions, as will, in the opinion of the judge, best promote the interest 
and welfare of said child." The statutory language, authorizing an 
award of custody, implies the power to compel the person responsible 
for the support of a child to pcrform his duty. Bunn v. Bunn, 258 N.C. 
445, 128 S.E. 2d 792. 

The court erred in concluding respondent's plea in abatement, based 
on the pendency of the action in South Carolina, deprived the courts 
of this State of the power to compel respondent to provide reasonable 
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support for his children, who are now living in this State. The court 
should make such order as will best serve the interest of the children, 
having regard for the affection of each parent for the children and the 
ability of each to provide support. 

On respondent's appeal: Affirmed. 
On petitioner's appeal: Reversed. 

WACHOTIA B-iSK & TRUST COJIPANY, EXECUTOR O F  THE ESTATE O F  H. C. 
BUCHAN, JR., DECEASED, ARD TRUSTEE UNDER THE LAST WILL ARD TESTA- 
MEST OF H. C. BUCHAN, JR., DECEASED T. JlARY ELIZABETH BUCH-LY, 
a BIIKOR; J. H. T17HICI<ER, SR., GUARDIAK AD LITEM FOR THE POSSIBLE 
UXBORN ISSUE OF MARY ELIZABETH BUCHAN; J. H. WHICKER, JR., 
GUARDIAN AD LITEM FOR THE HEIRS OF H. C. BUCHLU, JR., DECEASED, 
AND RUTH LOWE BUCHAN, AND T. E. STORY, GUARDIAN AD LITEX FOR 
MARY ELIZABETH BUCHA4N, A MINOR. 

(Filed 5 April, 1964.) 

Infants § 1; Compromise and Settlement- 
Where a note owned by the estate is payable solely out of the pro- 

ceeds of insurance on testator's life, and there is a real controversy wheth- 
er insurers are liable on the policies, a court of equity has jurisdiction to 
approve for minor beneficiaries of the estate a compromise payment by in- 
surers. 

APPEXLS by defendants, other than Ruth Lowe Buchan, from Gum- 
bill, J., in Chambers in WILKES on 27 December 1963. 

This is an action to obtain the advice and instructions of the Court 
with respect to the settlement of a claim in which a minor and con- 
tingent, unknown parties are interested. 

The factual situation with respect to which plaintiff seeks advice and 
instructions is stated in the complaint as follows: 

H. C. Buchan, Jr.  died testate on 22 October 1960. (A summary of 
his will appears in Trust Company V .  Buchan, 256 N.C. 142, 123 S.E. 
2d 489.) The will named Wachovia Bank 8: Trust Company (hereafter 
Wachovia) as executor and trustee for the two trusts set up by the will. 
It qualified and is now acting as authorized in the will. Testator was 
survived by his wife Ruth and his daughter Mary Elizabeth, primary 
beneficiaries of the two testamentary trusts. The daughter was fourteen 
years of age in September 1963. Kachovia was appointed and qualified 
as guardian for the minor. 
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Par t  of the assets of the Buchan Estate received by the executor 
were stock certificates in 16 hardware stores. These corporations bore 
the name Lowe's, followed by the naine of the city in which the cor- 
poration had its place of business, for example, Lowe's Korth Wilkes- 
boro Hardware, Inc., Lowe's Knoxville Hardware, Inc. Mr. Buchan 
owned 89% of the capital stock of these 16 corporations. 

Shortly prior to his death, Mr. Buchan, acting for the hardware 
stores, applied to insurance companies for contracts of insurance on 
his life payable on his death to a named Lowe's hardware store. The 
premium was payable by the designated beneficiary. The insurance 
applied for totalled $2,100,000. 

The insurance companies, when called upon to pay, denied liability. 
One denied i t  had issued the policy. One alleged it had written, placed 
the policy in the mail, but the policy was not delivered until after the 
death of the named insured. -411 asserted the applications on which 
they n-ere requested to issue the policies contained false representations 
n-it11 respect to assured's health, doctors consulted, and hospital treat- 
ment received. All asserted the representations were material and, be- 
cause false, entitled them to refund the premiums paid and void the 
contracts. The several beneficiaries named in the policies brought suits 
in the U. S. District Courts and in the Superior Courts of North Car- 
olina to enforce the asserted contracts of insurance. 

The hardware companies had, prior to Mr. Buchan's death, created 
a profit sharing trust under the name of "Lowe's Hardwares Employees' 
Profit Sharing Plan and Trust," (hereafter Trust.) After Wachovia 
qualified as executor, Trust asserted it had a verbal option to pur- 
chase a t  Buchan's death all of his stock in the 16 corporations, and 
had an unsigned writing prepared by Buchan containing the formula 
by which the price to be paid for the stock would be determined. This 
formula prescribed two methods, one based on book value, the other 
on earnings. The maximum value of the stock based on the formula 
was $4,831,06423, No value was assigned to the controverted insurance 
claims in arriving a t  this figure. 

Trust organized a corporation under the name of Lowe's Companies, 
Inc. for the purpose of acquiring all of the stock of all of the hard- 
ware companies. It notified Wachovia, as executor, of its election to 
purchase. Wachovia denied its testator had given an option. After ne- 
gotiations between Wachovia and Trust, Wachovia agreed, subject to 
court approval, to a sale by which it would receive in cash $4,253,- 
908.88; a note, the personal obligation of maker, for $989,281.14; and 
a note for 5700,000 payable solely from collections from the insurance 
companies. 
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Wilkes Superior Court, on 20 May 1961, in an action entitled, 
"Wachovia Bank & Trust Company, Executor of the Estate of H.  
C. Buchan, Deceased, and Trustee under the Last Will and Testament 
of H.  C. Buchan, J r ,  v. L. G. Herring, Trustee for Lowe's Hardwares 
Employees' Profit Sharing Plan and Trust et al.", authorized the sale 
on the terms proposed. The purchaser paid the 84,253,908.88 as agreed. 
I t  executed a note for $989,281.1-1. This note was paid before maturity. 
Wachovia was given 50,000 shares of Lowe's Companies, Inc. It 
promptly, as authorized by the Superior Court, exchanged these shares 
for that company's note for $700,000. The note, dated 21 June 1961, 
recites: 

"This note is given pursuant to paragraph 2(c) of the letter 
from Woinble, Carlyle, Sandridge & Rice quoted in Finding of 
Fact (21) in the judgment dated May 20, 1961, signed by the 
Honorable F. Donald Phillips in the case of WACHOVIA BANK 
& TRUST COMPANY, EXECUTOR O F  T H E  ESTATE O F  
H.  C. BUCHAN, DECEASED, A S D  TRUSTEE UXDER T H E  
LAST WILL AND TESTAMElYT OF H. C. BUCHAN, JR.  v. 
L. G. HERRING, TRUSTEE FOR LOTVE'S HARDWARES 
EMPLOYEES' PROFIT SHARLYG PLAN ALlTD TRUST, et 
al. This note is payable only out of the net proceeds of insurance 
policies on the life of H. C. Buchan, Jr., in the total face amount 
of $2,100,000, which policies were payable to and owned by some 
of the companies listed in paragraph 1 of ssid letter. ,411 of said 
policies have been or are now in suit in the various courts, state 
and federal, in Xorth Carolina. 

"The undersigned agrees to apply all of the net proceeds from 
said policies to the payment of this note if and when said pro- 
ceeds are collected except that in the case of policies owned and 
payable to Lowe's of Winston-Salem, Inc., and Lowe's of Ra- 
leigh, Inc. (in which said two conlpanies the undersigned owns 
half of their capital stock), the undersigned agrees to apply only 
half of the net proceeds collected by said two companies. 

"This note shall bear no interest except that if interest is collect- 
ed from any insurance company separate and distinct from the 
insurance coverage itself, such part of the interest so collected ap- 
plicable to the net recovery will be paid on this note. 

"If the net proceeds from insurance collected are insufficient to 
pay this note in full, the holder of this note agrees, after all rea- 
sonable efforts have been exhausted to collect said insurance, to 
accept the net proceeds actually collected in satisfaction of this 
note and surrender it." 
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Shortly after the note was given, two of the insurance companies 
settled their liabality by paying $321,918. This amount was applied as 
a credit on the $700,000 note, leaving a balance owing of $378,031.66. 

After this settleinent, the remaining companies having a potential 
liability of $1,600,000, initiated discovery proceedings. They took dep- 
ositions of doctors and other medical experts who had treated or pre- 
scribed for Mr. Buchan in 1959 and 1960. Six medical experts testified 
to treatment and consultations during 1959 and 1960. Many of these 
consultations were in New York and Baltimore. Several were in August 
and September 1960. These consultations and treatments mere not dis- 
closed in the applications for insurance. After the insurance companies 
had taken the depositions of these medical experts, and the nature and 
extent of the treatments were disclosed, counsel for the insured nego- 
tiated with counsel for the insurance companies in an effort to settle 
all of the various suits. .4n agreement was finally reached by which 
the insurance companies offered to pay in full settlement of all of their 
obligations the sum of $354,953.29. This amount included expenses and 
premiums paid by the plaintiffs, plus attorneys' fees, l ea~ ing  a bal- 
ance of $450,000 for distribution betwen MTachovia, payee and holder 
of the $700,000 note, and the beneficiaries named in the policies of 
insurance. Counsel representing plaintiffs in the suits against the insur- 
ance companies recommended acceptance of the offer. Maker of the 
$700,000 note conditionally rejected the offer. It offered to accept the 
proposed settlement on condition that TTTachovia accept $225,000 in 
settlement of the balance then owing on the $700,000 note. 

Wachovia, after consultation with its counsel, agreed to the condi- 
tions stated by the maker provided the Superior Court of Wilkes Coun- 
ty, after appropriate investigation, approved the proposed settlement. 

Ruth Lowe Buchan answered. She did not deny any of the allega- 
tions of the petition. She prayed that the court enter such order as i t  
thought just, equitable, and proper. 

Plaintiff requested the court to appoint guardians ad litem to repre- 
sent Mary Elizabeth Buchan, the heirs a t  law of H. C. Buchan, Jr., 
and the unborn issue of Mary Elizabeth Buchan. T. E. Story was ap- 
pointed as guardian ad litem for the minor. J .  H. Whicker, Sr. was ap- 
pointed as guardian ad liteni for the unborn issue of Mary Elizabeth 
Buchan, J .  H. Wliicker, J r .  was appointed as guardian ad litem for 
the contingent heirs of H. C. Buchan, Jr.  The several guardians ad litem 
filed answers. They admitted the facts alleged in the complaint, but 
averred counsel for plaintiffs in the suit against the insurance com- 
panies were unduly pessimistic with respect to their ability to recover. 
They prayed that the court carefully examine all of the facts and, af- 
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ter such examination, make such order as the court deemed for the 
best interest of the persons they represented. 

A jury trial was waived. The court found facts and entered a judg- 
ment authorizing and directing TTachovia to accept the offer of settle- 
ment as modified by the plaintiffs in the suits against the insurance 
companies. The guardians ad litem excepted and appealed. 

Jordan, Wright, Henson & Xichols, William D. Caffrey, and Mc- 
Elwee & Hall  for plaintiff appellee. 

Whicker & Whicker and T. E. Story for appellants. 

PER CURL~M. The amount collected on the $700,000 note has a ma- 
terial bearing on the value of the testamentary trust set up for the 
minor, Mary Elizabeth Buchan. This fact is sufficient to justify Wa- 
chovia in asking the Superior Court to advise and direct i t  with re- 
spect to the proposed compromise. Trust Company v. Buchan, 256 N.C. 
142, 123 S.E. 2d 489. 

Appellants did not except to any of the court's findings. I t s  findings 
are stated in more detail than our summary. The exception to the 
judgment presents the sole question: D o  the facts found support the 
court's legal conclusion and its judgment authorizing settlement on the 
terms outlined? The answer is yes. 

Counsel for plaintiffs in the suits against the insurance companies 
did not, as appellants suggest, over emphasize the difficulty confront- 
ing them. Sims v. Insurance Company, 257 N.C. 32, 125 S.E. 2d 326; 
Rhinehardt v. Inszirance Company, 251 N.C. 671, 119 S.E. 2d 614. 
Even so, those named as beneficiaries in the contracts of insurance had 
the legal right to  press the litigatlion until the courts finally determined 
the rights of the parties. 

Maker of the note preferred to take its chances rather than accept 
the relatively small sum it would receire if TTTachovia insisted on pay- 
ment in full. Bad faith is not suggested. There is no evidence on which 
such a finding could be made. TVachovia concluded that  i t  would be 
better to make some adjustment rather than to risk all in litigation. It 
concluded the best interest of the Buchan Estate would be served by 
accepting the offers on which the litigation could be disposed of. The 
Superior Court, after careful consideration, approved Wachovia's con- 
clusion. We find nothing justifying a reversal. Hence the judgment is: 

Affirmed. 
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GERALIR'E ROUSE v. RICHARD C. PETERSON AND LEON H. HERRING. 

(Filed 8 April, 1964.) 

1. Negligence 8 20- 

Contributory negligence is an affirmative defense upon which defendant 
has the burden of proof, and nonsuit for contributory negligence is not 
proper unless, considering the evidence in the light most favorable to 
plaintiff, the facts necessary to show contributory negligence are establish- 
ed so clearly by plaintiff's own evidence that no other conclusion can be 
reasonably drawn therefrom. 

2. Automobiles 5 1 0 -  
Where a motorist is traveling within the legal speed limit he mill not be 

held contributorily negligent as a matter of law in hitting the rear of a 
vehicle stopped on the highvay in his lane of travel a t  nighttime without 
lights. G.S. 20-141 (e )  . 

3. Automobiles 5 42d- 
The evidence in this case is held not to show contributory negligence as  

a matter of law on the part of plaintiff, driving at  a lawful speed, in hit- 
ting the rear of an unlighted vehicle stopped in her lane of travel on the 
highway at  nighttime, there being evidence that plaintiff mas meeting on- 
coming traffic with lights which blinded her. 

APPEAL by defendants from Cowper, J., Kovember 1963 Session of 
LENOIR. 

Civil action to recover damages for personal injuries and for liabili- 
ties incurred for hospital and doctors' bills, allegedly caused by the ac- 
tionable negligence of defendants. 

Plaintiff alleges in her complaint, and defendants admit in their 
joint answer, that defendant Herring was the owner of a 1949 Ford 
pickup truck; that about 11 p.m. on 27 September 1963 defendant 
Peterson, as agent and employee of defendant Herring and within the 
scope and course of his employment, was driving this pickup truck wes- 
terly on U. S. Highway #7O about one-fourth of a mile west of the 
corporate limits of the city of I<inston; that the highway a t  this point 
is about 24 feet wide with shoulders on each side about 10 feet wide, 
is straight and level, a t  the time was dry, and there are no street lights 
there; and that a t  the same time and place plaintif? behind the pickup 
truck was operating her 1960 Conlet automobile in a westerly direction 
on this highrvay. Plaintiff further alleges that defendants well knowing 
that this pickup truck had no lighting signals or lights on its rear, or 
if it had rear lights they lvere in a defective condition, negligently 
stopped it on the high~vay in front of her without any rear lights or 
signals showing; that she operating her automobile a t  a speed of 30 to 
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35 miles an hour was meeting oncoming automobiles whose headlights 
were shining toward her, and that she ran into the rear of this un- 
lighted pickup truck stopped on the highway ahead of her; and that 
defendants' such negligence proximately caused the collision and her 
injuries. The parties stipulated that the speed limit where the collision 
occurred is 45 miles an hour. 

Defendants in their joint anslyer deny negligence, conditionally plead 
contributory negligence of plaintiff in operating her automobile a t  an 
excessive rate of speed, to wit, in excess of 45 miles an hour, in a care- 
less and reckless manner, without keeping a proper lookout, in failing 
to pass the pickup truck two feet to its left, in following too closely, 
and in driving at  a speed that she was unable to stop her automobile 
within the radius of its headlights. Further, defendant Herring alleges 
a counterclaim against plaintiff for damage to his pickup truck. 

Both parties introduced evidence. The jury found by its verdict that 
plaintiff was injured by the negligence of the defendants as alleged in 
her complaint; that she did not by her own negligence contribute to 
her injuries as alleged in the answer, and awarded her damages in the 
sum of $7,138. The issues in respect to defendant Herring's counter- 
claim were not answered. 

From a judgment in accord with the verdict, defendants appeal. 

TVhitaker & Jeffress for defendant appellants. 
Wh i t e  & Aycoclc b y  Thomas  J .  TVhite for plaintiff appellee. 

PER CURIAZI. Defendants assign as error the denial of their mo- 
tion for judgment of compulsory nonsuit made a t  the close of all the 
evidence. They contend their motion should have been allowed for the 
reason that plaintiff was guilty of contributory negligence as a matter 
of law. It is manifest that plaintiff's evidence is sufficient to show that 
defendants were negligent and that their negligence proximately caus- 
ed plaintiff's injuries. 

The term "contributory negligence" ex  v i  termini implies, or presup- 
poses negligence on the part of the defendant. Owens v .  Ke l ly ,  240 
N.C. 770, 84 S.E. 2d 163. Contributory negligence is an affirmative de- 
fense which the defendant must plead and prove. G.S. 1-139. Never- 
theless, the rule is firmly embedded in our adjective law that a de- 
fendant may avail himself of his plea of contributory negligence by a 
motion for a compulsory judgment of nonsuit under G.S. 1-183, when, 
and only when, the facts necessary to show contributory negligence are 
established so clearly by plaintiff's own evidence that no other conclu- 
siion can be reasonably drawn therefrom. Pruett v. Inman,  252 N.C. 
520, 114 S.E. 2d 360. 
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Defendants' contention that plaintiff was guilty of contributory neg- 
ligence as a matter of law necessitates an appraisal of her evidence in 
the light most favorable to her. Beasley v. Willianzs, 260 N.C. 561, 133 
S.E. 2d 227; Bzmdy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 

Considered in such light, her evidence tends to show these facts, in 
addition to the admissions in defendants' answer which she introduced 
in evidence, and the stipulation entered into by the parties: Three 
nights before the collision here, Marvin Murphy, a witness for plain- 
tiff, drove up behind defendant Herring's 1949 Ford pickup truck which 
was being operated on the highway, and there were no taillights burn- 
ing on the truck on that occasion, though there was a reflector on the 
left corner of the truck body. He  told defendant Herring before this 
occasion that no taillights were burning on his pickup truck. About 
11 p.m. on 27 September 1963, plaintiff was driving her 1960 Comet 
auton~obile a t  a speed of 30 to 33 miles an hour in a 45 miles per hour 
speed zone and on her side of the road in a westerly direction on U. S. 
Highway #70 about one-fourth of a mile west of the corporate limits 
of the city of Kinston. She was meeting an automobile whose headlights 
were shining on her and blinded her. When this automobile passed her, 
she saw in front of her a t  a distance ''as far as the width of the court- 
room" defendant Herring's 1949 Ford pickup truck standing still with 
all four wheels on the pavement and with no lights on it and with no 
one standing about it. The pickup truck was dark red in color. Im- 
mediately upon seeing the truck, she applied her brakes and turned her 
automobile to the left, but could not avoid striking the rear end of the 
truck with the front part of her automobile. She sustained injuries in 
the collision. 

Plaintiff was driving her automobile within the maximum speed 
limit. Therefore, she cannot be held contributorily negligent as a matter 
of law in outrunning her headlights, if she did, which we do not con- 
cede, and striking the rear end of the pickup truck stopped on the 
highway without lights. G. S. 20-141 (e) ; Beasley v. Williams, supra. 

There is nothing in the evidence to indicate or suggest that there was 
anything which gave or should have given plaintiff notice that a motor 
vehicle without lights was stopped on the highway in front of her. This 
Court said in Chaffin v. Brame, 233 N.C. 377, 64 S.E. 2d 276: "The 
duty of the nocturnal motorist to exercise ordinary care for his own 
safety does not extend so far as to require that he must be able to 
b&g his automobile to an immediate stop on the sudden arising of a 
dangerous situation which he could not reasonably have anticipated." 

I n  our opinion, plaintiff's own testimony does not establish the facts 
necessary to show contributory negligence so clearly that no other con- 
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elusion may be reasonably d r a m  therefrom, and that this case falls 
within the line of the following cases with facts approximately similar, 
in which contributory negligence has been held to be an issue of fact 
for the jury. Beasley v. Williams, supra; Keener v. Beal, 246 N.C. 247, 
98 S.E. 2d 19; McClamrock v. Packing Co., 238 N.C. 648, 78 S.E. 2d 
749; Chaffin v. Brame, supra; Williams v. Express Lines, 198 N.C. 
193, 151 S.E. 197. The trial court properly overruled defendants' mo- 
tion for judgment of compulsory nonsuit and correctly submitted the 
case to the jury. 

Defendants' other assignments of error brought forward and discuss- 
ed in their brief relate to the court's charge to the jury. A careful 
examination of these assignments of error and a reading of the charge 
contextually disclose no prejudicial error that would warrant a new 
trial. No new question is presented requiring extended discussion. All 
defendants' assignments of error are overruled. The verdict and judg- 
ment will be upheld. 

hTo error. 

BEULAH RUSSELL v. JOSAH HAMLETT. 
AND 

MOSES E. RUSSELL, JR. v. JONAH HAMLETT. 

(Filed 8 April, 1964.) 

1. Automobiles 8 44- 
Evidence tending to show that the feme plaintiff had drunk some egq 

nog, and collided with a wreck on the highway which she saw or could 
have seen for a distance of some 600 feet, while insufficient to constitute 
contributory negligence as a matter of lam, i s  held sufficient to be submit- 
ted to the jury on that issue. 

2. Autonlobiles § 55.1- 
Where plaintiff's family purpose automobile is being driven by his wife, 

the wife's contributory negligence mill bar plaintiff's action against the 
drirer of the other car involved in the collision to recover for damages to 
his automobile. 

3. Judgments § & 

The judgment must be supported by and conform to the verdict in all 
substantial particulars, and where it  fails to do so the interested party 
may more to correct the judgment by inserting therein the rerdict actually 
rendered in the case so as  to malie the judgment speak the truth. 

APPEAL by plaintiffs from Copeland, S.J., 30 September 1963 Civil 
Session of PERSON. 
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Two civil actions consolidated by consent for trial. 
The f e m e  plaintiff, who was driving the automobile of her husband, 

the male plaintiff, seeks to recover damages for personal injuries al- 
legedly sustained by reason of the alleged actionable negligence of de- 
fendant in operating his autonlobile in a reckless and careless manner 
and while under the influence of intoxivating liquor. The male plaintiff 
seeks to recover damages for the destruction of his automob~le alleged- 
ly caused by the actionable negligence of defendant in the operation 
of his automobile. 

Defendant in his separate answer in each case denies negligence on 
his part, conditionally pleads contributory negligence of the feme plain- 
tiff in the operation of her husband's automobile, by driving it in a 
careless and reckless manner, a t  a high and dangerous rate of speed, 
in following too closely defendant's automobile, and in failing to keep 
a proper lookout, as a bar to recovery in both cases, and seeks in a 
counterclain~ in f e w  plaintiff's case to recover for damage to his auto- 
mobile and for loss of its use allegedly caused by the actionable negli- 
gence of the fcnze plaintiff in the operation of her husband's autoino- 
bile. Each plaintiff filed a reply. F e m e  plaintiff in her reply condition- 
ally pleads contributory negligence of dc.fendant as a bar to defendant's 
counterclaim in her action. 

Plaintiffs and defendant offered evidence. The parties stipulated that 
the automobile driven by the feme plaintiff was a family purpose auto- 
mobile, and that she a t  the time of the collision was a meinber of her 
husband's faiiiily and his agent. 

The jury found by its verdict in ferne plaintiff's case that she was 
injured by defendant's negligence as alleged in the complaint, and that 
she by her o m  negligence contributed to her injuries. In  the male 
plaintiff's case the jury found by its vrrdict that plaintiff's automobile 
was damaged by defendant's negligence as alleged in the complaint, 
and that feme plaintiff by her ovn negligence contributed to the dam- 
age of male plaintiff's automobile. 

From a separate judgment in each case that each plaintiff recover 
nothing from defendant, each plaintiff appeals. 

Charles  I?. TT'ood for plaintiff appellants.  
Haywood  and D e n n g  b y  George TV. Jlil ler,  Jr .  and Egbert  L. H a y -  

wood for defem-lant appellee. 

PER CVRIAM. This is the second appeal in these two cases consoli- 
dated for trial. On the first appeal each plaintiff appealed from a sep- 
arate judgment of compulsory nonsuit. We reversed the judgments be- 
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low and remanded the consohdated cases for a jury trial. 259 N.C. 273, 
130 S.E. 2d 393. 

On the former appeal a sunlnlary of the evidence considered in the 
light most favorable to plaintifls 1s set forth. The evidence in tlie in- 
stant  case is substantially sirnilar to the evidence introduced in the 
first trial, and i t  would be supererogatory to set i t  out here. On the 
first appeal we were solely concerned with a judgment of compulsory 
nonsult, and i t  was not necesqary to set forth a su~nlnary  of plaintiffs' 
and defendant's evidence tending to show negligence on feme plaintiff's 
part  in the operation of her husband's automobile. This evidence tends 
to shorn the following, znter aha: Before the collision feme plaintiff 
drank some egg nog which had "a whole lot" of Four Roses whisky 
poured in i t ;  tha t  Melvin Hamlett, a witness for plaintiff, testified, 
"I reckon you might say Beulah's car was about 300 feet from 
the wreckage when me first saw it"; tha t  feme plaintiff was driving east 
and there was visib~lity about a quarter to a half mile ahead of her on 
the highway to the wrecked autoinobiles in front of her. 

The evidence is sufficient to support the verdict in each case. A 
careful examination of the assignnlents of error discloses no new ques- 
tion rcquir~ng extended discussion, and no prejudicial error has been 
made to appear. Feme plaint~ff n-as driving her husband's family pur- 
pose autonlobile and was his agent a t  tlie time of the wreck, and, con- 
sequently, her contributory negligence as found by the jury in the 
inale plaintiff's case bars any recovery by him. Jones v .  Mathis, 254 
N.C. 421, 119 S.E. 2d 200; 3s -Am. Jur., Negligence, see. 236. The 
jury under a charge ~ i t h o u t  prejudicial error resolved the issues of 
fact against each plaint~ff. 

The ve rd~c t  and judgment in feme plaintiff's case will be upheld. 
I n  the male plaintiff's case the judginent by inadvertence sets forth 

the first three issues of the verdict in feme plaint~ff's case, and not the 
verdict in his case, and then decrees that  lie shall recover nothing from 
defendant. I t  is thorougllly settled in law that  in all cases tried by a 
jury tllc judgment inuzt be supported by and conform to the verdict 
in all substantial particulars. Hzitchlns V .  Davis, 230 N.C. 67, 52 S.E. 
2d 210. The verdict in rnalc plaintiff's case will be upheld, and defen- 
dent, a t  the next e n w n g  session of Person Superior Court after  this 
opinlon is certified don-n, 1s authorized to make a motion to correct the 
judgment in his case by inserting therein the verdict rendered in his 
case, SO as to ~ u a k e  the judginent speak the truth. Trust  Co. v. Toms, 
244 N.C. 645, 94 S.E. 2d 806; S. v.  Cannon, 244 N.C. 399, 9-1 S.E. 2d 
339; Strong's N. C. Index, T'ol. 3, Judgments, see. 6. 

The result is this: 
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On feme plaintiff's appeal 
No error. 
On male plaintiff's appeal no error in the trial, but 
Remanded for proper judgment. 

STATE v. WILLIAM PLEASANT ELLIS. 

(Filed 8 April, 1964.) 

Automobiles 8 74- 
Where, in a prosecution for ol~erating an automobile upon a public high- 

way while under the influence of intoxicating liquor, the court correctly 
defines "under the influence," the fact that the court also charges that it 
mas inlnlaterial whether the liquor or beverage consumed was beer, wine, 
whiskey, or whether it was a spoonful or a quart, etc., held not prejudicial 
error. G.S. 20-138. 

APPEAL by defendant from Johnsfon, J., 4 September 1963 Criminal 
Session of FORSYTH. 

This is a criminal action in which the defendant was tried in the 
Municipal Court of the City of Winston-Salem, North Carolina, upon 
a warrant charging that he did unlawfully and wilfully drive a motor 
vehicle upon the public highways of North Carolina while "under the 
influence of intoxicating liquors." From a verdict of guilty and the 
judgment imposed thereon, the defendant appealed to the Superior 
Court of Forsyth County where he was tried de novo upon the same 
warrant. 

The jury returned a verdict of guilty. A prison term was imposed but 
suspended for a period of two years upon the conditions set out in the 
judgment. 

The defendant appeals, assigning error. 

Attorney General Bruton, Deputy Attorney General Harry W .  Mc- 
Galliard for the State. 

Deal, Hutchins & Minor for the defendant. 

PER CCRIARI. The defendant does not contend that the State's evi- 
dence was insufficient to carry the case to the jury. The only assign- 
ments of error are to certain portions of the charge. 

The court charged the jury three times as to what constitutes be- 
ing under the influence of an intoxicating liquor or beverage within 
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the meaning of G.S. 20-138 in substantially the following language: 
"Tlie court has lieretofore instructed you and again instructs you that  
a person is under the influence of an  intoxicating liquor or beverage 
when that  person has drunk or consumed a sufficient quantity of some 
intosicating liquor or beverage, be i t  beer, n-me or whiskey, be it a 
spoonful or a quart, be i t  a bottle of beer or a quart  of liquor, to cause 
h ~ m  to lose the normal control of either his mental or bodily faculties 
or both of these faculties to such an  extent that  there is a noticeable 
and appreciabk impairment of either one or both of these faculties." 

The defendant assigns as error the inclusion of the words, "be i t  
beer, wine or n-hiskey, be i t  a spoonful or a quart, be i t  a bottle of 
beer or a quart of liquor," in the charge wliich is in other respects 
substantially in accord with the rule laid down in the case of S. V. 
Carroll, 226 N.C. 237, 37 S.E. 2d 688, ~vhere the defendant had been 
charged, tried and convicted of a violation of G.S. 20-138. 

The correct test within the meaning of the statute is not n~hetlier 
the party charged with the violation thereof had drunk or consumed 
a spoonful or a quart  of intosicating beverage, but whether a person 
is under the influence of an  intoxicating liquor or narcotic drug by  
reason of his having drunk a sufficient quantity of an  intoxicating 
beverage or taken a sufficient amount of narcotic drugs, to cause hiin 
to lose normal control of his bodily or mental faculties, or both, t o  
such an  extent that  there is an appreciable iinpair~nent of either or 
both of these faculties. 

It is common knowledge that  a very small amount of an intoxi- 
cating liquor might substantially affect the mental and physical fac- 
ulties of one person, while such an amount might not appreciably af- 
fect some other person. 

The gravamen of the offense charged here, as in the Carroll case, 
was driving a motor vehicle upon a public highway while under the 
influence of a n  intoxicant. 

Tlie rule laid down and approved in the Carroll case has been cited 
with approval by this Court some twenty or more tinies, and we think 
the instruction approved in that case is a clear, simple and ade- 
quate guide for a jury to determine whether or not a defendant was 
a t  the time involved under the influence of an intoxicating liquor or 
a narcotic drug within the meaning of the statute, and any substan- 
tiaI deviation therefrom is not approv~d .  

However, since in the trial below the court each time it gave the 
instruction complained of included the instruction approved in the 
Carroll case, me do not think the instruction n-ith respect to the con- 
sumption "of a spoonful or a quart" of intosicating liquor or bev- 
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erage was sufficiently prejudicial to ,justify a new trial in light of 
the evidence in this case. 

In  the trial below, we find 
No error. 

JIATTIE BELL FORTE v. MARION COLE: GOODWIN, AXD JOSEPH FORTE, 
~DJI INISTRATOR O F  CLINTON FORTE, DECEASED. 

(Filed 8 April. 1964.) 

1. Automobiles 5 41c- 

Plaintiff passenger was injured in a head-on collision of two automobiles 
on a dirt road in the dust raised by a third car. Testimony of witnesses 
respectively that a t  least a part of each driver's vehicle was to the left of 
his center of the highway takes the issue as to the negligence of each 
driver to the jury. G.S. 20-146. 

2. Trial 5 33- 
The fact that the statement of one witness attributed by the court 

to another witness held  not prejudicial, appellant having failed to call the 
court's attention to the inadvertence before the jury retired. 

3. Automobiles 5 4 0 -  
Testimony of the investigating officer that one of the drivers made a 

statement to the effect that he was on the left of his center of the high- 
way 71eld competent as a declaration against interest in an action against 
such driver's administrator. 

APPEALS by defendants from Cowper, J., August-September 1963 Civil 
Session of WAYNE. 

Plaintiff, a passenger in a Chevrolet owned and operated by her hus- 
band, Clinton Forte, was injured when it collided with a Ford owned and 
operated by defendant Goodwin. The collision occurred about 6:30 p.m. 
on September 9, 1961. The Chevrolet was going west on a dirt road. The 
Ford mas traveling east. A westbound automobile was ahead of the 
Chevrolet. It created a cloud of dust. The Chevrolet and Ford collided 
head-on in the dust cloud. Plaintiff alleged the collision was caused by the 
joint and concurring negligence of Goodwin and her husband in that each 
was driving with a t  least a portion of his vehicle to his left of the center 
of the highway. 

Each defendant denied the allegations of negligence. Each alleged he 
was on his proper side of the road, and the other driver was on the wrong 
side of the road. The road was 28 feet wide. The driver of the Chevrolet 
died a few days after, and as a result of, the collision. 



N.C.] SPRING TERM, 1964. 609 

Issues arising on the pleadings were submitted to the jury. It found 
plaintiff was injured by the negligence of each driver. I t  awarded dam- 
ages. Judgment was entered on the verdict. Each defendant appealed. 

Dees, Dees & Smith for plaintiff appellee. 
Braswell & Strickland for Marion Cole Goodwin, defendant appellant. 
Taylor, Allen & Warren by John H. Kerr, III, for the Estate of Clinton 

Forte, defendant appellant. 

Defendant Goodmin assigns as error the court's refusal to allow his 
motion to nonsuit. He argues all of the credible evidence shows he was 
at  all times on his right side of the highway and the sole cause of the 
collision nras tlie negligence of plaintiff's husband ~ h o  was operating 
the Chevrolet entirely to the south of the center of the highway. 

All of the evidence tends to show the collision occurred near the center 
of the highway. Almira Forte, an occupant of the Chevrolet, testified she 
saw the Ford as it approached, "It mas in the middle of the road." Hen- 
rietta IlcNair,  standing in her yard adjacent to the scene of the collision, 
said, "I saw the collision. The Forte car was, a t  the time of the collision, 
on the right hand side of the road." 

The evidence was sufficient to permit a jury to find Goodwin was vio- 
lating the provisions of G.S. 20-146. The credibility of tlie evidence mas 
for the jury, not the court. 

In stating plaintiff's contentions, the court told the jury the witness, 
Henrietta JIcNair, testified "she saw this white car (Ford) meeting them 
and that this vhite car was in the middle of the road." Henrietta did not 
so testify. The quoted testimony came from witness hlmira Forte. If de- 
fendant deemed it prejudicial that the court attributed the testimony to 
the w o n g  witness, he should have called the court's attention to the in- 
advertent error before the jury retired. We are not impressed with the 
argument that defendant n-as prejudiced by the fact that the court mis- 
takenly attributed the testimony to the wrong witness. 

FORTE'S APPEAL 

The administrator assigns as error the court's refusal to allow his mo- 
tion to nonsuit. In  addition to the evidence offered by plaintiff, each de- 
fendant offered evidence. Goodwin testified he saw the Forte car coming. 
He  (Goodwin) was then as far to his right as he could get. The collision 
occurred on his right side of the road. 
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A highway patrolman made an investigation 45 minutes after the col- 
lision occurred. He testified to the location of the vehicles and the ap- 
parent condition of the occupants. He  talked with the drivers a t  the scene 
of the wreck. He  mas asked to relate his conversation with the driver of 
the Chevrolet. Over the administrator's objection, the witness was per- 
mitted to testify. He quoted Forte as saying: "I was following another 
car. * * * there was a lot of dust * * * I pulled to the left side of the 
road to get out of the dust and we had a meek, collided, the vehicles col- 
lided." 

Defendant administrator assigns the admission of this testimony as er- 
ror. He  relies on Holmes v. Tl'harton, I94 N.C. 470, 146 S.E. 93; and 
Dowell v. Raleigh, 173 N.C. 197, 91 S.E:. 549. 

The rule announced in those cases is not applicable to the facts of this 
case. Forte's statement to the highway patrolnian was competent as a 
declaration against his interest. Smzth 21. Perdue, 258 N.C. 656, 129 S.E. 
2d 293; Smith v. Moore, 142 N.C. 277, 55 S.E. 275. 

When all of the evidence, rather than the testimony of a single witness 
is considered, i t  is sufficient to permit a finding that the driver of the 
Chevrolet was negligent, and his negligence was a proximate cause of 
plaintiff's injuries. 

On Goodwin's appeal: No error. 
On Forte's appeal: No error. 

WILLIE MAE GIBBS V. LILLIAN JOSES,   MI XI ST RAT^ OF THE ESTATE OF 
PESR'IE EDWARDS, DECEASED. 

(Filed 8 April, 1964.) 

Executors  and Administrators 5 24a- 
I n  this action to recover for personal services rendered decedent the 

eridence i s  lteld sufficient to be submitted to the jury under authority of 
Jolmson v. Banders, 260 N.C. 291. 

APPEAL by plaintiff from Cowper, J., October Civil Session of GREENE. 
Civil action to recover for personal services rendered a decedent. Plain- 

tiff x a s  the illegitimate daughter of Joe Edwards. When she was less 
than a year old her mother "gave her" to Joe and his wife, Pennie Ed- 
wards, the defendant's intestate. Joe arid Pennie never had any chil- 
dren and they reared plaintiff as if she were their own. After her mar- 
riage in 1954, plaintiff and her husband lived intermittently with Joe 
and Pennie. I n  the fall of 1956 they moved into a house owned by Joe 
just across the highway from his residence. Joe died on May 7, 1958. 
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The small farm which he and Pennie had owned as  tenants by the en- 
tireties then became hers by survivorship. Pennie died on January 8, 
1960 a t  the age of fiftv-four. 

Plaintiff alleged thai for five years prior to the death of Pennie Ed- 
wards she rendered valuable services both to Pennie and Joe upon their 
promise to will all of their real and personal property to her and her 
infant son; that each failed to execute a n-ill; and that she is entitled 
to compensation in the principal sum of $7,480.00 froin the estate of 
Pennie Edwards. 

On the trial, plaintiff sought to recover only for services rendered 
Pennie after the death of Joe. Her evidence tended to establish the 
following facts: Plaintiff performed services for Pennie before and 
after the death of Joe. On numerous occasions after his death, Pennie 
told plaintiff in the presence of others that she wanted her to have the 
house and lot on which she was then living and that she wanted plain- 
tiff's son to have another house. After Joe died, Pennie usually came 
across the road to have breakfast with plaintiff who, as soon as she 
had finished her own, ~ o u l d  go over and do Pennie's housework. Each 
day plaintiff cooked, cleaned, washed and ironed for Pennie, fed her 
pigs, and chased them when they got out. On clear days, she swept her 
yard. She also worked for her in the field and in the garden and "pull- 
ed wood out of the moods to cook ~ ~ i t h . "  The services which plaintiff 
rendered to Pennie Edwards after the death of Joe were reasonably 
worth fifteen to twenty dollars a week. Pennie's nearest relatives were 
brothers and sisters whom she seldom, if ever, saw. 

At the close of plaintiff's evidence, defendant's motion for nonsuit 
was allowed. From a judgment dismissing the action plaintiff appealed. 

Fred W .  Harrison for plaintiff appellant. 
Walter  G. Sheppard for defendant appellee. 

PER CURIAM. Plaintiff's evidence, viewed in the light most favor- 
able to her, TTas sufficient to take this case to the jury under the rules 
set out in Johnson v. Sanders, 260 N.C. 291, 132 S.E. 2d 620. 

Reversed. 
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WILLIAM WAYNE JONES v. JOSICPHISE TYNDALL JONES. 

(Filed 8 April, 1064.) 

1. Divorce a n d  Alimony 5 13- 
h deed of separation legalizes the separation, nnd neither party may 

attack its legality on account of the prior misconduct of the other. 

2. Husband a n d  Wife 3 12; Cancellation a n d  Rescission of Instru- 
ments  § 2- 

Allegatiolis and evidence that the wife signed the deed of separation 
providing for the sugport of the children of the marriage in desperation 
because of her destitution held  insufficient for the cancellation of the agree- 
ment, since a threat to withhold that \ ~ l l i c l ~  a party has an adequate 
remedy to enforce cannot constitute duress. 

APPEAL by defendant from Cowper, J., October 14, 1963 Session of 
LENOIR. 

On June 6, 1962 plaintiff instituted this action against his wife for 
an absolute divorce alleging that they had lived separate and apart 
since on or about April 9, 1955. Answering, the defendant alleged that 
on June 27, 1954 plaintiff, by threats against their physical safety, had 
forced her and their two children to leave the home which they had 
shared with him; that on April 9, 1955 plaintiff procured her signature 
to a separation agreement "partly through the threats of the plaintiff 
and partly through the utter privation and destitution to which defen- 
dant and her children had been reduced by the abandonment and neg- 
lect of the plaintiff . . ." She prayed that the deed of separation be 
set aside; that she be awarded permanent alimony, and that plaintiff 
be denied a divorce. By reply, plaintiff alleged the validity of the deed 
of separation and plead the three-year statute of limitations as a bar 
to any cause of action to rescind it. 

Upon the trial, plaintiff offered evidence tending to establish the al- 
legations of his complaint and, in support thereof, introduced the deed 
of separation duly executed by the parties on April 9, 1955. By its 
terms each spouse released any claim to the property of the other and, 
in consideration of fire hundred dollars, defendant relieved plaintiff 
froin all his marital obligations to her. Plaintiff agreed to support each 
of their two children until the child became eighteen years of age. 
Plaintiff also introduced a "reciprocal bill of sale" executed on April 
11, 1955 by the parties whereby they divided their household goods. 
Plaintiff has made all of the payments required by the deed of sepa- 
ration. 

Defendant offered evidence tending to show (1) that the original 
separation on June 27, 1954 occurred because plaintiff threatened to 
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shoot her if she did not leave, and (2) that plaintiff told her she would 
get no help from him unless she signed the deed of separation and 
that she did so in desperation. The court sustained plaintiff's objec- 
tion to this evidence and defendant assigns its exclusion as error. 

The jury answered the usual three issues with reference to marriage, 
residence, and separation in favor of the plaintiff under a peremptory 
instruction by the court. From a judgment granting the plaintiff an 
absolute divorce the defendant appealed. 

Jones, Reed & Griffin for plaintiff appellee. 
Herbert B. Hulse for defendant appellant. 

PER CURIAM. When a husband and wife execute a valid deed of 
separation and thereafter live apart, such separation exists by mutual 
consent from the date of the execution of the instrument. Richardson 
v. Richardson, 257 N.C. 705, 127 S.E. 2d 525. As long as the deed stands 
unimpeached, neither party can attack the legality of the separation on 
account of the misconduct of the other prior to its execution. Kiger v. 
Kiger, 258 N.C. 126, 128 S.E. 2d 235. 

Recognizing this rule, defendant attempted to avoid the deed of 
separation on the ground that i t  was obtained by duress. However, 
neither the facts alleged nor the proffered proof are sufficient to in- 
validate the contract which was not executed until nine months after 
the parties had separated. Plaintiff's duty to support his children was 
an obligation which defendant could have forced him to perform under 
both the criminal and the civil law. "A threat to withhold from a party 
a legal right which he has an adequate remedy to enforce will not con- 
stitute duress . . ." 17 C.J.S. Contracts $ 172. Defendant has acquies- 
ced for over seven years in the deed of separation which she would now 
avoid. She has shown no ground for rescission. 

I n  the trial below we find 
No error. 

STATE v. ROBAH LEE SMITH. 

(Filed 8 April, 1064.) 

Indictment and Warrant 8 & 
The failure of the indictment to show by check marks or endorsement 

on its back that witnesses appeared before the grand jury is not grounds 
for quashal. 



614 IN T H E  SUPREME COURT. [261 

APPEAL by defendant from Gambill, J. ,  September, 1963 Session, 
YADKIN Superior Court. 

Criminal prosecution upon a bill of indictment charging that the 
defendant on April 28, 1962, did operate a motor vehicle upon the 
public highways while under the influence of intoxicating liquors. Upon 
arraignment, and before plea, the defendant moved to quash upon the 
ground the indictment did not by check mark or otherwise indicate 
that any witness was sworn and examined by the grand jury. On the 
back of the indictment appeared this legend: 

(Witnesses: J. R .  Roupe, Harold Shore, W. E. Wishon. Those 
marked - sworn by the undersigned Foreman, and examined be- 
fore the Grand Jury;  and this bill found (x) A True Bill. /s/ H. 
B. Shore, Foreman Grand Jury." 

A check mark did not appear opposite the name of either witness. 
The Solicitor for the State offered the evidence of J. R. Roupe who 

testified he was called as a witness and testified before the Grand Jury 
a t  the September Term, 1962, ('in the case of State v. Robah Lee Smith, 
on a charge of operating a motor vehicle upon the public highways 
while under the influence of some intoxicating liquors . . ." 

The court overruled the motion to quash. A jury trial resulted in a 
verdict of guilty. From the judgment thereon, the defendant appealed. 

T.  W .  Bruton, Attorney General, James F.  Bullock, Assistant At-  
torney General for the State. 

Scott, Folger, Ellington & Webster b y  Alfred J .  Ellington for defen- 
dant appellant. 

PER CURIAM. The order of the Superior Court holding the indict- 
ment valid and overruling the motion to quash is fully sustained by 
many decisions of this Court, among them, State v. Lancaster, 210 
N.C. 584, 187 S.E. 802. 

No error. 

STATE v. PAUL HINSON. 

(Filed 8 April, 1964.) 

APPEAL by defendant from Hobgood, J., October 1963 Criminal Ses- 
sion of PERSON. 
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Criminal prosecution on indictment based on G.S. 14-100 charging 
that defendant falsely, fraudulently and feloniously represented to 
one Lonzy Dixon that he (defendant) "was a field representative of 
the Prudential Life Insurance Co. with authority to make loans for 
said company" and by means of said false pretense obtained from 
Dixon the sum of $2,397.20. The jury returned a verdict of guilty. 
Judgment, imposing a prison sentence, was pronounced. Defendant ex- 
cepted and appealed. 

Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 

Melvin H. Burke for defendant appellant. 

PER CURIAII. We find no evidence sufficient to support a finding 
that defendant obtained money from Dixon by means of a representa- 
tion that he (defendant) "was a field representative of the Prudential 
Life Insurance Co. with authority to make loans for said company." 
Indeed, the evidence mas not sufficient to support a finding that defen- 
dant made such representation to Dixon. Moreover, if such representa- 
tion were made, the evidence was insufficient to support a finding that 
it was false. The Attorney General concedes, and we agree, that the 
evidence does not support the indictment and that defendant's motion 
to dismiss as of nonsuit should have been allowed. 

Reversed. 

CYNTHIA LUCILLE HAYNES v. JOHN PALMER HORTON, JR., WILLIAM 
DONALD HORTON, AR'D MRS. J. P. HORTON, SR. 

(Filed 8 April, 1961.) 

APPEAL by plaintiff from McLaughlin, J., Regular January, 1964, 
Session of WILKES. 

Moore & Rousseau for plaintiff. 
McElwee & Hall for defendants. 

PER CURIARI. This is an action to recover damages for personal in- 
juries allegedly suffered by plaintiff as a result of a fall in defendant's 
drugstore about 9:30 A.M. on 20 February 1962. It is alleged that 
plaintiff slipped and fell while walking to a table to be served with a 
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soft drink, there m s  a wet and slippery substance on the floor vhere 
she fell, the substance was placed there by an employee of defendants 
who was engaged in mopping the floor, the substance created a hazard- 
ous condition, i t  was invisible to plaintiff, and defendants failed to 
warn of the condition. 

At  the close of plaintiff's evidence t h e  court allon-ed defendants' mo- 
tion for nonsuit. In  this we find no error. Plaintiff's evidence does not 
support her pleadings and is insufficient to make out a prima facie case 
of actionable ncgligcnce. The mere fact that one slips and falls on a 
floor does not constitute evidence of negligence. The doctrine of res 
ipsa Zoquitur does not apply. Bowen 21.  Anchor Enterprises, Inc., 255 
N.C. 339, 121 S.E. 2d 546; i2ftirrell v. Handley, 245 N.C. 559, 96 S.E. 
2d 717; Barnes v. Hotel Carp., 229 N.C. 730, 51 S.E. 2d 180. 

Affirmed. 

IN THE RIATCER OF APPLICATION FOR REASSIGNMENT OF SUZANNE PERRY 
HAYES FROII FREMOST HIGH SCHOOL TO CHARLES B. AYCOCK 
HIGH SCHOOL. 

(Filed 15 April, 1964.) 

1. Schools 5 10- 
The Pupil Assignment Law provides for the assignment en masse  of 

pupils without a hearing, based upon residence, by the respective a b i n -  
istratire units. with provision for reassignment in proper instances upon 
an individual basis on application in writing by the parents of a pupil, and 
the law places a11 emphasis on the welfare of the child and the effect upon 
the school to which reassignment is requested. G.S. 115-176, G.S. 115-178. 

2. Same;  Administrative Law § 4; Courts § 7- 
The hearing in the Superior Court upon appeal by parents from the re- 

fusal of their request for reassignment of a pupil is d e  m ~ o ,  G.S. 115-179, 
and a de novo hearing is a new hearing as though no action whateyer 
had been taken in an inferior court or administrative agency. 

3. Reference § 2- 

Even though a statute provides for a jury trial in the Superior Court 
the parties may, by consent, waive jury trial and substitute therefor a 
hearing before a referee. 

4. Reference 3 8- 

The trial court has the power, upon exceptions to the referee's findings, 
to attirln in whole or in part, modify, or set aside or make additional find- 
ings in passing upon the exceptions. 
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5. Appeal and Error § 49- 

The findings of fact of the referee, approved by the trial court, are con- 
clusive in the Supreme Court upon further appeal. 

6. Schools § 10- 

Where, on appeal in the Superior Court from the refusal of the admin- 
istrative unit to reassign a pupil, the cause is referred by consent and the 
referee concludes, upon supporting findings, that the reassignment of the 
pupil would be to her best interest and would not interfer with the proper 
administration of said school, order of the court that the pupil be reassign- 
ed to the school of her choice, even though it be in a different administra- 
tire unit, will be upheld, such reassignment being entirely satisfactory to 
the authorities of the unit to which the reassignment is ordered. 

P A R ~ R ,  J., concurring. 

RODMAK, J., concurring in result. 

NOORE, J., dissenting. 

BOBBITT, J., joins in dissenting opinion. 

APPEAL by Fremont City Board of Education from Cowper, J., 
WAYNE County Superior Court. 

On June 5, 1963, Mr. and Mrs. B. S. Hayes filed with the Fremont 
City Board of Education a formal application for the reassignment of 
their daughter, Suzanne Perry Haycs, age 15, from the Fremont High 
School to the Charles B. Aycock High School for the school year 
1963-64. The reasons for the requested reassignment appear in the 
judgment, hereafter quoted in full. 

On July 22, 1963, the Fremont City Board of Education entered its 
decision denying the application. On July 31, 1963, the parents served 
notice of appeal from the decision of the Board to the Superior Court 
of Wayne County. When the appeal came on to be heard a t  the Au- 
gust, 1963 Civil Session, Judge Cowper, by consent, appointed Julian 
T. Gaskill referee to hear evidence, make findings of fact, state his 
conclusions of law arising thereon, and report to the court. The referee, 
after an extensive hearing, filed his report on October 10, 1963. The 
Fremont City Board of Education filed detailed exceptions to the ref- 
eree's findings of fact and concIusions of law upon the ground the evi- 
dence and  la^^ did not n-arrant them. After hearing on the referee's re- 
port, the court entered this judgment: 

"This cause coming on to be heard before Albert TV. Cowper, Resi- 
dent Judge of the Eighth Judicial District holding the courts of the 
Eighth Judicial District, and it appearing to the Court that a con- 
sent order of reference was entered in this cause on the 26th day 
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IN RE HAITI. 

of August 1963, in which said order Julian T. Gaskill was named 
Referee to hear the evidence of both the appellant and appellee 
and report his findings of fact and conclusions of law to this Court 
in the manner provided by law not later than the 26th day of 
September 1963; 

"It further appearing to the Court that Julian T. Gaskill, Referee, 
held a hearing in which both the :appellant and appellee were rep- 
resented by counsel and presented evidence on September 16th and 
17th, 1963, and that said Referee duly filed a report including 
findings of fact and conclusions of law, together with a transcript 
of the testimony and all exhibits, on the 27th day of September, 
1963, the report of the Referee being as follows: 

" 'THE R E F E R E E  FINDS T H E  FOLLOWING FACTS: 

" '1. That the applicant, Suzanne Perry Hayes, in enrolled as a 
student in the Fremont High School and is a sophomore in said 
school; that during the school year of 1962-63 she attended Charles 
B. Aycock High School as a member of the Freshman class; that 
during the school year 1962-63 while a student a t  Charles B. Ay- 
cock High School, she took among other courses Latin I, and that 
she wishes to continue her work in Latin and take Latin I1 during 
the present school year of 1963-64; that no course in Latin is 
available to students of Fremont High School; that she was also 
a member of the school band which is likewise not available a t  
the Freinont High School. 

" 'The Referee finds that Suzanne Perry Hayes is an outstanding 
student having made grades on her courses a t  Charles B. Aycock 
High School ranging from 96 to 99; that her I .  Q. tests place her 
in the 80th percentile; that her parents and she desire that she 
have the competition and challenge offered to her by the Charles 
B. Aycock High School with its expanded curriculum particularly 
in the field of foreign languages. 

" 'The Referee further finds that it is the desire of this student 
and of her parents for her to complete at  least three and possibly 
four units of foreign language which are not available to her in 
the said Fremont High School; that it is her desire and the desire 
of her parents that after necessary preparatory schooling she 
enter the field of medicine a t  either Duke University or the Uni- 
versity of h'orth Carolina, and that additional foreign language 
and particularly Latin would be h~>lpful to her in this field; that 
she ~ o u l d  expect to enter St. Mary's College for preparatory work 
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leading to entrance to medical school, and that presently this col- 
lege requires a minimum of two units each of two foreign lan- 
guage or three units of Latin. The Referee also finds that because 
of her prior attendance a t  Charles B. Aycock High School and 
because of the courses, associations, and facilities in said school, 
she would be happier with the work and would tend to be a 
better and more satisfied student. 

"'2. The Referee further finds as a fact that reassignment of 
Suzanne Perry Hayes to the Charles B. Aycock High School will 
be for her best interest and such reassignment will in nowise inter- 
fere with the proper administration of said school; neither will her 
reassignment interfere with the proper instruction of the pupils 
enrolled therein, and it will not endanger the health or safety of 
the children therein enrolled. 

" ' T H E  R E F E R E E  SUBMITS TO THE COURT HIS CON- 
CLUSIOKS OF LAW AS FOLLOWS: 

'( '1. The Referee is of the opinion that the intent of the North 
Carolina Legislature in enacting the Assignment and Enrollment 
of Pupils Act (Article 21, G.S. 115-176 through and including 115- 
179) was to give to local school boards wide authority in the re- 
assignment of pupils to the schools. This is indicated in the re- 
ports of the Study Committees, and an analysis of the statutes 
by the North Carolina Supreme Court: IX R E  APPLICATION 
FOR REASSIGNMENT, 247 X.C. 413. Nevertheless, the Referee 
is of the opinion and so concludes as a matter of lam that in the 
instant case, the preponderance of the evidence compels a finding 
that, as to Suzanne Perry Hayes the exception as referred to in 
G.S. 115-176 applies. 

" '2. The Referee further concludes as a matter of law that the 
reassignment of Suzanne Perry Hayes to the Charles B. Aycock 
High School would be for her best interest, and that her reassign- 
ment m-ould in n o ~ i s e  interfere with the proper administration of 
said school; neither ~ o u l d  her reassignment interfere with the 
proper instruction of the pupils therein enrolled nor would it en- 
danger the health or safety of the children therein enrolled. 

'' (3. The Referee further conclutles as a matter of law that the 
action of the Fremont City Board of Education should be set 
aside, and that Suzanne Perry Hayes should be reassigned to the 
Charles B. Aycock High School. 
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" 'Therefore, the Referee enters his decision as follows: 

" '1. That the action of the Fremont City Board of Education 
denying the reassignment of Suzanne Perry Hayes be set aside. 

" '2. It is adjudged that i t  is for the best interest of Suzanne Perry 
Hayes to attend the Charles B. Aycock High School, and she is 
entitled to attend said school. 

" '3. That  i t  is directed and ordered that Suzanne Perry Hayes 
be forthwith reassigned to the Charles B. Aycock High School 
under the Wayne County Board of Education.' 

"It further appearing to the Court that the Fremont City Board 
of Education filed exceptions to the Report of the Referee, that 
all parties waived further time and agreed that the Court should 
hear the cause out of term and out of the County, and that this 
cause came on to be heard before the Court on October 11, 1963, 
in Greene County, North Carolina, that all parties were repre- 
sented by counsel and each party presented oral arguments as to 
findings of fact and conclusions of law, and that the appellant and 
appellee each filed a brief with the Court. 
"And i t  appearing to the Court after having considered the tran- 
script of evidence presented before the Referee and the excep- 
tions of the appellee to the findings of fact and conclusions of law 
contained in the Report of the Referee and having considered the 
oral arguments and briefs made and filed by each of the parties, 
that the findings of fact and conclusions of law found by the 
referee are correct and based upon competent evidence and the 
law applicable thereto. 
"IT IS, THEREFORE, ORDERED, ADJUDGED AND DE- 
CREED by the Court that the Report of the Referee be, and the 
same is hereby in all respects approved and confirmed, and i t  is 
FURTHER ORDERED, ADJUDGED AKD DECREED:  

"1. That the action of the Fremont City Board of Education 
denying the reassignment of Suzanne Perry Hayes be set aside. 

"2. I t  is adjudged that it is for the best interest of Suzanne Perry 
Hayes to attend the Cllarles B. Aycock Iligli School and she is 
entitled to attend said school. 

"3. I t  is ordered that Suzanne Perry Hayes be reassigned to the 
Wayne County Board of Education for enro!lment in the Charles 
B. Aycock High School effective immediately, said assignment 
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and enrollment not be be affected by any entry of notice of appeal 
upon this judgment . . . 
"/s/ ALBERT W. COWPER, Judge of the Superior Court, Resi- 
dent Judge of the Eighth Judicial District, Holding the Courts of 
the Eighth Judicial District." 

From the foregoing judgment, the Fremont City Board of Educa- 
tion appealed. 

James N.  Smith for Fremont City Board of Education, appellant. 
Bland &: Freeman by W. Powell Bland, George K. Freeman, Jr., for 

Suzanne Perry Hayes, appellee. 

HIGGINS, J .  This controversy arises under the Pupil Assignment 
Law now codified as Article 21, General Statutes of North Carolina. 
Section 115-176 requires each county and city board of education "to 
provide for the assignment to a public school of each child residing 
within the adininistrative unit n h o  is qualified . . . for admission to 
a public school. Except as otherwise provided in this article, the au- 
thority of each board in the matter of assignment . . . shall be final. 
A child residing in one administrative unit may be assigned . . . to a 
public school located in another administrative unit upon such terms 
and conditions as may be agreed in writing between the boards of the 
administrative units involved . . ." This section provides for assign- 
ment en nzasse upon the basis of residence and without hearing. -4s- 
signment may be made to a school outside the adininistrative unit if 
the boards agree in writing. The section authorizes assignment without 
notice. or the approval of the child, or its parents, and without hearing. 
No child shall be enrolled in or permitted to attend any other public 
school. 

The foregoing is the rule for assignment in the first instance. The 
Legislature, h o ~ ~ e v e r ,  recognized that  the exart cnforcement of any 
hard and fast rule may work hardship in individual cases. Hence, Sec- 
tion 115-178 provides that  any parent who is dissatisfied with the as- 
signment of his child may apply to the board in writing for a hearing 
"on the question of reassignment of such child to a different school." 
. . . "If, a t  the hearing, the board shall find that  the child is entitled 
to be reassigned to such school, or if the board shall find that  the re- 
assignnlent of the child to such school will be for the bcet interests of 
the child, and will not interfere with the proper ~~dininistration of the 
school, or with the proper instruction of the pupils there enrolled, and 
mill not endanger the health or safety of the children there enrolled, 
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the board shall direct that the child be reassigned to and admitted to 
such school." 

I t  is n-orthy of note that the statute places all emphasis on the wel- 
fare of the child and the effect upon the school to which reassignment 
is requested. 

T h e n  the Fremont City Board refwed to make the requested reas- 
signment to the Aycock High School, the parents appealed to the Su- 
perior Court ns authorized by G.S. 113-179. "Upon such appeal, the 
n~at ter  sl~all be heard de novo in the superior court before a jury in 
the same manner ac: civil actions are tried and disposed of therein." The 
appeal in this de novo hearing vests the superior court with full power 
to make the requested reassignment iT permitted by law. "The word 
'de novo' means fresh or anew; for a second time; and a de novo trial 
in appelhte court is a trial had as if no action whatever had been in- 
stituted in the court belom-." I n  R e  Fnrlin, 350 Ill. App. 328, 112 N.E. 
2d 736. "Power to try a case de novo vests a court with full power to 
determine the issues and rights of all parties involved, and to try the 
case as if the suit had been filed originally in that court." Lone Star 
Gas Co. v .  State, 137 Tex. 279, 133 S.W. 2d 681. "The language of the 
statute is mandatory. I t  provides that on appeal from the action of the 
Board the circuit court ' s l~nll  hear the matter de t2ouo.' This means that 
the court must hear or try the case on its merits from beginning to end 
as if no trial or hearing had been held by the Board and without any 
presuinption in favor of the Board's decision." Hiner v .  Wenger, 197 
Va. 869, 91 S.E. 2d 637. "The provision that on appeal the trial shall 
be 'under the same rules and regulations as are prescribed for the trial 
of other civil causes,' has been interpreted to mean that the trial shall 
be de novo." Utilities Comm.  21. Trucking Co., 223 hT.C. 687, 28 S.E. 
2d 201. "A trial de novo in an appellate tribunal commonly designates 
a trial had m though no action m-hatever had been instituted in the 
court below." 5 C.J.S., Appeal and Error, $ 1524. 

While the statute provides for the tle nouo hearing before a jury, 
nevertheless, the parties by consenting to the reference waived the jury 
trial and substituted therefor the hearing before the referee. I n  Re 
Parker, 209 S . C .  693, 1S4 S.E. 532. I-Iowever, upon exceptions to the 
referee's findings, the trial judge had power to affirm in whole or in 
part, n~odify,  set aside, malie additional findings, etc. This he may do 
only in pa~sing on exceptions. Cobztrn v .  Land & Timber Corp., 257 
hT.C. 222% 123 S.E. 2d 593. However, when the record come7 here, we 
are bound Sy the findings if they are supported by competent evidence. 
Anderson v .  J i cRne ,  211 S.C. 197, 189 S.E. 639. The referee found 
facts and Judge Cowper approved and :iffirmed them. 
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Inasmuch as reassignment is in the nature of a special case and to 
be made on an individual student basis, upon the request of the parent, 
the referee properly excluded evidence relating to other applicants for 
transfer. The assignment of error based on the exclusion is not sustain- 
ed. The inquiry was limited to the question whether Suzanne Perry 
Hayes was entitled to reassignment to the school she had attended the 
previous year and which was only three miles from her home, though 
in a different administrative unit. The reassignment was entirely satis- 
factory to the authorities of the Aycock High School. It was admitted 
on the argument that the parents would take care of her transportation 
to that school. 

A careful review of the record convinces us the findings made by the 
Referee and reviewed by the Court on exception, are fully supported 
by competent and substantial evidence. Likewise, the conc1usions of 
law and order based thereon are in accordance with the provisions 
made by the Legislature; and that the reassignment should be sustained. 

The judgment of the Superior Court of XTayne County is 
Affirmed. 

PARKER, J., concurring: In  my opinion, the interpretation in the 
majority opinion of the relevant parts here of the Pupil Assignment 
Law as enacted by the General Assembly is correct. The expediency 
of enacting such a statute, and all the parts thereof, is a matter of 
which the General Assembly is the proper judge, and not this Court. 
Should one or more provisions of this statute prove in practice not de- 
sirable or ill-advised, the General Assembly has plenary power, unless 
prohibited by some provision of the Federal or State Constitution, to 
alter or amend the statute, as they in their sound judgment and dis- 
cretion deem proper in the best interest of the education of the children 
of the State. 

RODMAT\', J., concurring in result: 

Each school board is authorized to determine the school which the 
children within its boundaries shall attend. Such determination is an 
assignment. G.S. 115-176. If a parent is dissatisfied viith the assignment 
so made, he may apply to the board for reassignment-that is, assign- 
ment to a different school. It is the duty of the board to reassign if 
"the reassignment of the child to such school will be for the best in- 
terest of the child, and will not interfere ~ i t h  the proper administra- 
tion of the school." The board finding these facts directs "that the child 
be reassigned to and admitted to such school." G.S. 115-178. 
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If the parent is not satisfied with the findings and conclusion made 
by the school board in which the child resides, the parent may appeal 
to the Superior Court. Upon such appeal, there is a hearing de novo .  If 
the facts be there established as plaintiff contends, it becomes the duty 
of the Court to make an order fixing the school which the child shall 
attend. G.S. 115-179. 

Ordinarily, a school board can only assign or reassign childrcn to the 
schools of the unit in which they reside, but pupils residing in one ad- 
ministrative unit may be assigned to s school located in another ad- 
ministrative unit upon such terms and conditions as the respective 
boards may agree upon. G.S. 115-163. 

There is no evidence in this record of any written contract between 
the Wayne County and Fremont City School Boards. But it is estab- 
lished by Fremont Board's evidence that i t  had a contractual arrange- 
ment with Wayne County Board by which Fremont could, and did, re- 
assign children to Wayne County schools. In  fact, some were reassign- 
ed to the Aycock School. 

Fremont does not contend that the applicant is not within the class 
covered by tlie contract bebeen  the two boards. It denies applicant's 
right to transfer on the theory that such transfer is not to the best in- 
terest of the Fremont school. 

So long as Fremont has a contractual right to assign children to the 
Aycock School, i t  has, in my opinion, the duty to reassign, if applicant 
establishes facts requisite for reassignment. Frernont cannot pick and 
choose between qualified applicants. I t  is a t  liberty to nlake a contract 
with tlie Wayne County Board describing n-ith particularity classes or 
groups which may be reassigned. Only those within the described class 
may be assigned, or reassigned, to the contracting school; Board of 
Edzication v. Board of Education, 259 X.C. 280, 130 S.E. 2d 408; but 
anyone within the described class may apply for reassignment. If he 
establishes the facts required by the statute, he must be reassigned. 

MOORE, J., dissenting: 

l l y  interpretation of the Pupil Assignment Lam, G.S. 115-176 to 
G.S. 115-179, differs from that of a majority of the Court. To me the 
conclusion seems inescapable that a child has no such vested legal 
rig!lt to attend a school, outside the administrative unit in which he or 
she resides, ns will permit him or her to appeal from a denial of permis- 
sion therefor by the board of education of the home unit. 

I t  is provided that "Each county and city board of education is 
. . . azcthonaed nnd directed to provide for the assignment to a public 
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school of each child residing within the administrative unit who is 
qualified under the public laws of this State for admission to a public 
school." G.S. 115-176. This imposes a positive duty on each board of 
education. It is contemplated that  the assignments will be to schools in 
and maintained by the administrative unit. The board of education has 
the corellative duty to provide and maintain schools for the pupils to  
attend. 

Obviously emergencies may arise or unusual circumstances exist 
which mould require or make advisable the assignment of children or a 
child to a school or schools outside the unit. To  provide for such con- 
tingency i t  is written: "A child residing in one administrative unit may 
be assigned . . . to a public school located in another administrative 
unit upon such terms and conditions as may  be agreed in writing be- 
tween the boards of education of the administrative units involved and 
entered upon the official record of such boards." G.S. 115-176. This 
provision is permissive (". . . may be . . .") and not mandatory, 
and presupposes consent and agreement in writing between the boards 
of education of the affected units. I t  confers no right upon a child in 
the absence of the affirmative consent of both boards involved. I n  the 
instant case there is no wi t ing and the Fremont Board has not con- 
sented. 

Ordinary general assignments are made sumnlarily by boards of edu- 
cation. Parents or guardians desiring their children to be reassigned 
may request such in writing and if the request is denied may obtain a 
hearing. "If, a t  tlie hearing, the board shall find that  the child is en- 
titled to be reassigned to such school (to which assignment is desired), 
or if the board shall find that the reassignment of the child to such 
school will be for the best interests of the child, mill not interfere with 
the proper administration of the school, or with the proper instruction 
of the pupils there enrolled, and will not endanger the health or safety 
of the children, the board shall direct that  the child be reassigned to  
and admitted to such school." G.S. 115-178. Patently "such school" re- 
ferred to in this provision is not a school of an  outside administrative 
unit. Certainly it was not contemplated by the General Assembly 
that  the board of education of Unit A should pass upon and make a 
determination of what will interfere with the proper administration, 
interfere with the proper instruction of pupils, and will endanger the 
health or safety of students, of a school of Unit B. h board is in a posi- 
tion to determine the conditions in one of its own schools, but not in a 
school under the jurisdiction of another board. The hearing and appeal 
provisions of the law do not logically apply to a proceeding such as 
that  attempted in the case a t  bar. 
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It was not intended that upon a showing that a child will receive 
better advantages in another administrative unit, and the unit can re- 
ceive the child without injury, such child thereby becomes legally en- 
titled to transfer to that unit if the "welcome mat" is out. Carried to 
its extreme but logical conclusion this theory could depopulate the 
schools of a sniall county, having small schools. Weaker administrative 
units will be helpless to prevent their desiccation. 

BOBBITT, J., joins in this dissenting opinion. 

LISTON B. FRBXICLIZ: V. STANDARD CELLULOSE PRODUCTS, INC., UNI- 
VERSAL TRCCICISG LEASISG, INC., AND WILLIS S. GOGGANS, AD- 
XIIKISTR~TOR OF THE ESTATE OF CLARESCE WILLIS GOGGXNS, DE- 
CEASED. 

(Filed 15 April, 1064.) 

Process 5 15- 
The 1953 Amendment to G.S. 1-106 authorizes service of process on and 

the maintenance of an action against :i foreign administrator of a non- 
resident driver fatally injured in a collision in this State to recover for 
the alleged negligent operation of the vehicle by the nonresident. 

HIGGISS, J., dissenting. 

APPEAL by defendant administrator from Phillips, E.J., November 
1963 Session of RICHMOND. 

This action grows out of a collision of two tractor-trailers. The col- 
lision occurred February 21, 1962, in Lee County, North Carolina, on 
U. S. Highway No. 1. One tractor-trailer (southbound) was operated 
by plaintiff. The other (northbound) was operated by Clarence Willis 
Goggans, referred to hereafter as Goggans. The collision caused plain- 
tiff's injury and Goggans' death. 

On November 13, 1962, plaintiff instituted this action against the 
corporate defendants to recover damages for personal injuries. He 
alleged, in substancc, that the collision and his injuries were proxi- 
nlately caused by the negligence of Goggans aiid that Goggans was 
operating the northbound tractor-trailer as agent for the corporate de- 
fendants. 

Goggans died intestate on or about Ffbruary 21, 1962, in Lee Coun- 
ty. He  was a resident of Lamar County, Georgia. On May 6, 1963, in 
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Lamar County, Georgia, Willis S. Goggans, referred to hereafter as 
appellant, was duly appointed and qualified as administrator of the 
estate of Goggans and is now acting in that capacity. 

At May Session, 1963, an order was entered making appellant a 
party defendant and allowing plaintiff to file an amended complaint. 
Plaintiff filed amended complaint and caused sunlmons for appellant 
to be issued to the Sheriff of Wake County. This summons and the 
amended complaint were served on the Commissioner of Motor Ve- 
hicles, who forwarded them to appellant, all in strict compliance with 
the procedural requirements of G.S. 1-103. 

On July 17, 1963, appellant moved that the court "dismiss the 
amended complaint or in lieu thereof . . . quash the return of service 
of summons . . ." The court, being of opinion "that the 1953 Amend- 
ment to G.S. 1-105 subjects non-resident personal representatives of 
non-resident motorists to suit in North Carolina in actions arising out 
of the operation by non-resident motorists, since deceased, of automo- 
biles upon the highways of this State and to service of process in such 
actions as provided in G.S. 1-105," held that "the defendant adminis- 
trator" had been properly served with summons in this action and had 
the legal capacity to be sued herein and denied appellant's motion. Ap- 
pellant excepted and appealed. 

Pittman, Pittman & Pittman for plaintiff appellee. 
Dupree, Weaver, Horton & Coclcman for defendant administrator 

appellant. 

BOBBITT, J. Appellant contends "he is not a party against whom 
such an action may be prosecuted in the State of North Carolina and 
is not subject to service of process under G.S. 1-105" and therefore the 
action as to him should be dismissed for lack of jurisdiction. He cites 
G.S. 28-176 and Cannon v. Cannon, 228 N.C. 211, 45 S.E. 2d 34, as au- 
thority for the proposition that an action may not be prosecuted in 
this State against a foreign administrator. 

G.S. 28-176 provides that "(a) l l  actions and proceedings brought by 
or against executors, administrators or collectors, upon any cause of 
action or right to which the estate is the real party in interest, must 
be brought by or against them in their representative capacity." 

In  plaintiff's alleged cause of action against appellant, the estate of 
Goggans is the real party in interest. G.S. 28-176 requires that such an 
action against the administrator of Goggans be brought against him 
in his representative capacity. However, this statute is silent as to any 
distinction between a resident and a foreign personal representative. 
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I n  Cannon,  Denny, J .  (now C.J.), after quoting G.S. 28-176, indi- 
cates the basis of decision in these words: "But we have no statutory 
authority which authorizes a foreign executor or administrator to 
come into our courts and prosecute or defend an action in his repre- 
sentative capacity." See Braufj  v. Commissioner of Revenue,  251 N.C. 
452, 456, 111 S.E. 2d 620. 

Tlie question for decision on this appeal is whether G.S. 1-105 as 
amended in 1953 authorizes plaintiff's action against appellant and 
service of process in the manner prescribed therein. 

Prior to the 1953 amendment, the statute (Chapter 75, Public Laws 
of 1929, later codified as G.S. 1-105) made no provision for service of 
process upon the executor, administrator or personal representative of 
the nonresident nlotorist, who, if living, might hare been served. Hence, 
this Court lheld in Dowling v. Winters ,  208 N.C. 521, 181 S.E. 751, de- 
cided in 1935, that service on the nonresident executor of a nonresident 
decedent was invalid and did not confer jurisdiction. As early as 1936, 
an amendment to the 1929 Act so as "to make it apply to executors 
and administrators of decea~ed nonresident motorists" was advocated. 
14 N.C.L.R. 368 et  seq. 

G.S. 1-105, as codified in the 1963 Cumulative Supplement to G.S. 
Vol. lA ,  recompiled, in pertinent part provides: 

"S 1-105. Ser~ ice  upon nonresident drivers of motor vehicles and 
u p o n  the personal representatives o f  deceased aonresident drivers of 
motor vehicles. - Tlie acceptance by ;% nonresident of the rights and 
priri lqys confcwed by the l a m  non7 or hereafter in force in this State 
permitting the operation of niotor vehicles, as evidenced by the opera- 
tion of a niotor vehicle by such nonresident on the public highways of 
this State, or nt any other place in this State, or the operation by such 
nonre-ident of a niotor vehicle on the public highways of this State 
or a t  any otlier place in this State, o t h ~ r  than ns so pcrinitted or regu- 
lated, shall be deemed equivzlerit to the appointment by such nonresi- 
dent of the Cominiesioner of Motor Vehicles, or his successor in office, 
to be his true and lz~vful attorney and the attorney of his executor or 
administrator, upon whom may be servcd all summonses or other lam- 
ful process in any action or proceeding against him or his  executor or 
admmistrator, g r o ~ ~ i n g  out of any accident or collision in which said 
nonresident may be involred hy reason of tlle operation by him, for 
him, or under his control or direction, express or implied, of a motor 
vehicle on such public higliways of this State, or a t  any other place in 
this State, and said acceptance or operation shall be a signification of 
his agreement that any such process agninst him or his executor or ad- 
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ministrator shall be of the same legal force and validity as if served on 
him personally, or on  his executor or administrator. 

"Service of such process shall be made in the following manner: 

"Provided, that where the nonresident motorist has died prior t o  
the commencement of an  action brought pursuant t o  this section, ser- 
vice of process shall be made  on  the executor or administrator o f  W C ~  

nonresident motorist in the same manner and on the same notice as if 
(s ic)  provided in the  case of a nonresident motorist. (Our italics). 

"The court in which the action is pending shall order such continu- 
ance as may be necessary to afford the defendant reasonable oppor- 
tunity to defend the action." 

G.S. 1-105, as appeared in the 1951 Cumulative Supplement to  G.S. 
Vol. 1, was amended and rewritten by Chapter 796, Session Laws of 
1953, so as to insert and include therein the italicized words in the por- 
tion quoted above. The 1953 Act is entitled "AN ACT TO PROVIDE 
FOR SERVICE UPON XONRESIDENT DRIVERS OF MOTOR 
VEHICLES AND UPON T H E  PERSOSAL REPRESENTATIVES 
O F  DECEASED KONRESIDEKT DRIVERS OF RfOTOR T'E- 
HICLES." 

In  accord with the views expressed in the order of Judge Phillips, 
we are of opinion and hold that G.S. 1-105 as amended in 1953 au- 
thorizes plaintiff's action against appellant and service of process in 
the manner prescribed therem. Except for changes in respect of the 
manner of service, it seeins clear that the authorization of such an ac- 
tion and service of process therein was the only purpose and significant 
effect of the 1953 amendment. See 31 N.C.L.R. 395 et seq. An action 
authorized by G.S. 1-105 as amended in 1953 is an exception to the 
general rule stated in Cannon v .  Cannon, supra. 

I t  is noted that appellant makes no contention that any provision 
of G.S. 1-103 is unconstitutional. 

Affirmed. 

HIGGINS, ,J. dissenting: I agree with so much of the Court's opinion 
as holds a nonresident motor vehicle driver by using the public high- 
ways of North Carolina thereby constitutes the Commissioner of Mo- 
tor Vehicles a process agent for himself and his personal representative. 
The statute relates solely to service of process. I t  does not create or en- 
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large any cause of action. It does not modify or remove any defense. 
Neither a cause of action nor a defense is determined by the method 
by which the parties come into court. It is immaterial whether they 
come by personal service, service by publication, or by service on a 
process agent. The legal rights of all parties in either instance are de- 
termined by the showing they make, or fail to make, in court. I do not 
agree, therefore, that the Legislature intended to authorize an executor 
or administrator appointed by a foreign probate court to sue or be 
sued in his representative capacity here merely because his testator or 
intestate in his lifetime drove a motor vehicle over North Carolina 
highways, thereby appointing the Ilotor Vehicles Commissioner his 
process agent. "It is provided in G.S. 28-176: That 'All actions and 
proceedings brought by or against executors, administrators or collec- 
tors, upon any cause of action or right to which the estate is the real 
party in interest, must be brought by or against them in their repre- 
sentative capacity.' But we have no statutory authority which auth- 
orizes a foreign executor or administrator to come into our courts and 
prosecute or defend an action in his rclpresentative capacity. Bank v. 
Pancake, 172 K.C. 513, 90 S.E. 515; Glascock v. Gray, 148 N.C. 346, 
62 S.E. 433; Scott v. Lumber Co., 144 N.C. 44, 56 S.E. 548 . . . And 
in the absence of statutory authority, an adininistrator or executor 
cannot maintain an action in his repreeentative capacity in the courts 
of any State other than the one from which he derived his appointment. 
108 A.L.R., Anno. 1282; 34 C.J.S. 1259; 21 Am. Jur.. 857; IIcIntosh, 
K.C. Practice and Procedure, 234; Restatement of the Conflict of 
Laws, Ch. 11, 8 507; Woerner on American Law of Administration, Vol. 
1, 558; Schouler on Wills, Executors and Administrators, Vol. IV, § 
3501." Cannon v. Cannon, 228 K.C. 211, 45 S.E. 2d 34. 

h foreign representative brought in to defend must necessarily have 
the right to counterclaim. Thus the vicarious method of service on the 
Commissioner of i\lotor Vehicles permits the parties to litigate in a 
manner not open to them otherwise. Surely such can not be sound law. 

BIINNIE B. CLODFELTER v. JOHN B. CARROLL. 

(Filed 15 April, 1964.) 

1. Autoniobiles 5 19; Negligence 5 10- 
The doctrine of last clear chance or discorered peril presupposes ante- 

cedent negligence on the part of the defrmlant and antecedent contributory 
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negligence on the part of the plaintiff, and is applicable only if defendant 
san7 or, in the exercise of ordinary care, should have discovered plaintiff's 
position of peril subsequent the negligence and contributory negligence in 
t iue to have a~oided the injury in the exercise of due care. 

Eviclence tencling to shom that plaintiff pedestrian was wallring on her 
left side of the highway, facing traffic, near the edge of the hard surface, that 
the highway had a four foot shoulder, that plaintiff saw the lights of de- 
fendant's car approaching, that the right fender struck her before she got 
off the hard surface, and that when defendant stopped his car plaintiff was 
Iring on the shoulder almost opposite the rear of the vehicle, without any 
eridence that defendant saw anything that should hare put him on notice 
that plaintiff would not step off the hard surface and aroid injury, i s  held 
insufficient to raise the issue of last clear chance. 

APPEAL by defendant from McLaughl in ,  J., September 1963 Civil 
Session of DAVIDSON. 

Civil action to recover damages for personal injuries allegedly caus- 
ed by defendant's negligently striking plaintiff, a pedestrian, with his 
automobile. 

Defendant in his answer denied negligence and conditionally plead- 
ed plaintiff's contributory negligence as a bar to any recovery by her. 
Plaintiff, by reply, denied any contributory negligence on her part, but 
pleaded that if she were guilty of contributory negligence, then defen- 
dant by the exercise of reasonable care had the last clear chance to 
avoid injuring her after he discovered, or should have discovered, her 
perilous position and her incapacity to escape therefrom. 

Both parties introduced evidence. The court submitted issues of (1) 
negligence, (2) contributory negligence, (3) last clear chance, and (4) 
damages. The jury answered the first three issues in the affirmative 
and awarded damages in the sum of $5,000. From a judgment in ac- 
cord with the verdict, defendant appeals. 

Walser  and Br ink ley  b y  TVcllter F.  Br ink ley  for defendant  appellant.  
TY. H ,  Steed for  plaintif f  appellee. 

PARKER, J. Defendant assigns as error the submission to the jury 
of the third issue of last clear chance. This presents for determination 
the question as to whether there was sufficient evidence, considered in 
the light most favorable to plaintiff, to require submission of the issue 
of last clear chance to the jury. W a d e  v. Sausage Co., 239 N.C. 524, 80 
S.E. 2d 150. 

The allegations of fact in the complaint, which are admitted in the 
anwer  to be true, and plaintiff's evidence shom the following facts: 
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On 7 October 1961 plaintiff, a woman 75 years of age, attended the 
evening services conducted by Rev. L. IT;. Hill in a tent on the west 
side of Highway 109 about four miles south of the town of Thoinas- 
ville. In  the area where plaintiff was injured Highway 109 runs north 
and south and is a black-top, tar and gravel higl~way, the hard-surfaced 
part being about 21  feet wide with dirt shoulders on each side four to 
five feet wide. She lived on tile Sullivan Road, which leads off Highway 
109 to the west about 300 or 400 yards north of the revival tent. The 
highway between the revival tent and Sullivan Road is straight and 
practically level, and tlle view between these points is unobstructed. 

When the religious services ended about 9 p.m., plaintiff went to 
Highmay 109 to return to her home, and began walking north on its 
western side, which was its left side in the direction she x i s  walking. 
She was walking with one foot on the pavement and one foot on the 
dirt shoulder. At the same time, defenclant was driving his 1953 Chev- 
rolet automobile south on Highway 109. 

She testified on direct examination: "I saw a car coming after I 
got about 100 yards. I saw the lightg of the car. I watched up and down 
both ways. The lights of the car were about 100 yards away when I 
first saw it. TT'llen I saw the lights on the car 100 yards away, I step- 
ped off about two steps further so I was sure to be out of the way - 
short steps - I take short stcps. At the time when I first saw it, the 
lights of the car, I was off then one foot just touching even with the 
edge of the pavement. As to how the car n-as corning toward me, from 
where I saw the car lights 100 yards away, in about two seconds they 
got there and got me. When I first saw the lights, I tried to move and 
I didn't get a step. I tried to move south. I tried to move off of the 
pavement. I t  was just a twinkling of an eye from the time I saw the 
liglits until the car hit me. I t  mas about two seconds. I t  hit me in the 
hip * * *. I never did hew its horn. There was nothing behind me a t  
all at  the time I was hit. There were not any lights of another car be- 
hind me and there vam' t  no cars, only that truck on the other side of 
the road. I t  passed on a little piece on the other side when this car come 
along. In  other n-ords, this truck had p a w d  me before I saw the head- 
lights on tlle other car. The truck had come up from towards Denton 
and r e n t  towards Tliomn~ville." 

She testifled on cross-examination: "At the time I first saw those 
lights I had both feet right on the edge of the pavement. I stepped over, 
was getting away. As soon as I s a v  tlie car coming with me standing 
there v-it11 both feet on tlie parenlent, I stcpped off right quickly. I 
was in a hurry to get away from tllert.. I dodge automobiles if they 
ain't going too fast. " * * The right wheel hit me in the hip. It was 
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about two seconds from the time I saw the car first until it hit me. In  
that two seconds I was stepping off of the road." On cross-examination 
she testified to the effect that her testimony that the car was 100 yards 
away when she first saw it was based on what people who measured i t  
told her. 

After she was struck by the automobile, her body came to rest 18 
inches to two feet off the hard-surfaced part of the highway on the left 
or western dirt shoulder, with her head to the south and her feet to the 
north. 

Roy ByerIy, n witness for plaintiff, testified in substance: He  was 
standing in the yard of his hoine on Sullivan Road. He heard tires 
squalling down Highway 109. He got in his car, drove down the high- 
way, and saw plaintiff lying on the shoulder of the highway about two 
feet off the hard-surfaced part of the road. He saw defendant standing 
there by his car. He testified, "His car was sitting there right beside 
of Mrs. Clodfelter as well as I remember." All four wheels of defen- 
dant's car were on the pavement. Behind his car and leading up to it 
he saw two unbroken skid marks. The westermost skid mark was a t  
least two feet on the hard surface of the highway a t  all points he 
could see it. 

Plaintiff's husband saw defendant a t  the door of the hospital in 
Thomasville. He testified in substance: Defendant talked to him a 
few words. He  said he saw something from off a distance up the road 
a t  the Sullivan Road intersection, but he could not tell what i t  was. He  
could not tell what it was until he got closer. He said he was going 
tolerably fast, about 60 to 65 miles an hour. He said he was up the 
road a good distance when he first saw Mrs. Clodfelter. He said he 
did not know what it was until he got pretty close, and he threw on his 
brakes. 

A few days after the collision, defendant saw plaintiff in the hospital 
m High Point. Plaintiff testified, "He [defendant] said he didn't see 
me." 

Defendant's evidence is to this effect: He, with his wife as a passen- 
ger in the car, was driving his automobile in a southern direction on 
Highway 109 a t  a speed of 40 to 45 miles an hour from Thornasville 
toward his hoine in Denton. His car was in good working order. It 
was a fair night. In  the area of the highway between Sullivan Road 
and the revival tent the highway is straight with "one dip." As he ap- 
proached the place where the accident occurred, he met an automobile 
approaching him. He dimmed his lights. Just after the glare of the 
lights got off when the cars passed each other, he saw plaintiff stand- 
ing 30 to 36 inches on the hard-surfaced part of the road facing him, 
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about 125 feet ahead of him. His lights on dim gave him a vision of 
250 feet ahead. At that time another car was meeting him on the high- 
way. When he saw plaintiff, he applied his brakes as cluickly as he 
could and got as close to the center of the road as he could. His car slid 
forward and struck plaintiff standing on the pavement, where she mas 
when he first saw her. When his car came to a stop, plaintiff was lying 
just a little ways behind his rear bumper. He had no chance to get out 
of the right lane of the highway to his left because of the approaching 
car, and if he had turned right on the shoulder he would have hit her, 
and also there was a slight fill there. He  had no conversation with 
plaintiff's husband a t  the door of the hospital in Thomasville about 
the accident. 

Defendant states in his brief that from plaintiff's evidence that he 
told her husband he mas driving 60 or 65 miles on hour, an inference 
may be reasonably drawn that he mas exceeding the maximum speed 
limit, and, therefore, he "will forego any contention that there is an 
absence of evidence of negligence on his part." There is ample evidence 
tending to show plaintiff was guilty of contributory negligence, and the 
jury by its answer to the second issue so found. 

The doctrine of last clear chance presupposes antecedent negligence 
on the part of the defendant and antecedent contributory negligence on 
the part of the plaintiff, such as would, but for the application of this 
doctrine, defeat recovery. McMillan v. Home, 259 N.C. 159, 130 S.E. 
2d 52; Barnes v. Horney, 247 N.C. 4115, 101 S.E. 2d 315; lngram v. 
Smoky Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337; 65 C.J.S., 
Negligence, sec. 137, b. 

The elements of the doctrine of last clear chance have been defined 
countless times by this and other courts and text writers, since its origin 
in the famous hobbled ass case of Davies v. Mann, 10 M. & TfT. 546, 152 
Eng. Rep. 588 (1842). Unless all the necessary elements of the doc- 
trine of last clear chance are present in order to bring the doctrine into 
play, the case is governed by the ordinary rules of negligence and con- 
tributory negligence. 65 C.J.S., Kegligence, sec. 137, a. All the neces- 
sary elements of the doctrine are lucidly stated by Ervin, J., in Wade 
v. Sausage Co., supra, as follows: "Where an injured pedestrian who 
has been guilty of contributory negligence invokes the last clear chance 
or discovered peril doctrine against the driver of a motor vehicle which 
struck and injured him, he must establish these four elements: (1) 
That the pedestrian negligently placed himself in a position of peril 
from which he could not escape by the exercise of reasonable care; (2) 
that the motorist knew, or by the exercise of reasonable care could 
have discovered, the pedestrian's perilous position and his incapacity to 
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escape from it before the endangered pedestrian suffered injury a t  his 
hands; (3) that the motorist had the time and means to avoid injury 
to the endangered pedestrian by the exercise of reasonable care after 
he d~scovered, or should have discovered, the pedestrian's perilous po- 
sition and his incapacity to escape from it;  and (4) that the motorist 
negligently failed to use the available time and means to avoid injury 
to the endangered pedestrian, and for that reason struck and injured 
him. [Citing 26 cases as authority.]" 

Mathis v. Marlow, filed contemporaneously with this opinion, post, 
636, 135 S.E. 2d 633, quotes from 65 C.J.S., Negligence, sec. 137, e, 
p. 775, as follows: "The doctrine contemplates a last 'clear' chance, not 
a last 'possible' chance, to avoid the accident; it must have been such 
a chance as would have enabled a reasonably prudent man in like po- 
sition to have acted effectively." 

Plaintiff, according to  her testimony, was walking north on the 
western side of the highway, with one foot on the hard-surfaced part 
and one foot on the western shoulder, or with both feet on the hard- 
surfaced part, facing defendant's approaching automobile. She saw its 
approaching lights when it was, if not 100 yards away, at  least some 
appreciable distance away from her. The road was straight and level, 
and there was no obstruction to her view ahead. According to defen- 
dant's testimony, when he first saw her about 125 feet ahead of him 
she mas standing 30 to 36 inches on the hard-surfaced part of the road 
facing him. Considering the evidence in the light most favorable to 
plaintiff, there mas, in our opinion, nothing in the situation to indicate 
to an ordinarily prudent person that plaintiff in the exercise of ordi- 
nary care for her own safety could not reasonably escape from the 
position of danger by stepping off the hard-surfaced part of the road 
onto the four or five foot dirt shoulder to her left so as to avoid being 
struck by his approaching car, or that she was oblivious of peril and 
apparently would not avail herself of the opportunity open to her for 
doing so before she suffered injury a t  his hands. Viewed in the light 
most favorable to plaintiff, the evidence fails to establish that a t  any 
time immediateIy prior to the accident she was helpless or unconscious 
of the impending danger, or incapable to escape from it. It is true she 
said, "I tried to move and I didn't get a step," but she also testified 
she had walked immediately prior to the accident 100 yards, and that 
"1 stepped off right quickly. * * ' I dodge automobiles if they ain't 
going too fast." If she tried to move and did not get a step, there is 
nothing in the evidence to indicate that defendant knew it, or by the 
exercise of ordinary care should have discovered it. Plaintiff in the 
full possession of her faculties merely unwittingly, carelessly, and in 
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disregard of her own safety failed to remove herself from the path of 
defendant's oncoming car, when she had full time and opportunity to 
do so and so avoid an obvious danger and the injuries she sustained. 
Under such circumstances, the doctrine of last clear chance is wholly 
inapplicable. 

The trial court committed error in submitting the third issue to the 
jury. This issue will be stricken, which leaves the damage issue with- 
out support. The answer to the damage issue will be stricken. 

In  view of the disposition we have made of this appeal, we refrain 
from discussing or deciding the merits of defendant's assignment of er- 
ror for failure to dismiss as in case of nonsuit. Ingram v. Smoky 
Mountain Stages, Inc., supra. 

The case is remanded to the superior court of Davidson County to 
the end that judgment shall be entered on the jury's answers to the 
issues of negligence and contributory negligence denying recovery and 
dismissing the action. Mathis v. Marlow, supra; McMillan v. Home, 
supra; Ingram v. Smoky Mountain Stages, Inc., supra. 

Error and remanded. 

JOHN SHERMAN MATHIS v. WALTER GA4STOiS MARLOW. 

(Filed 15 April, 1964.) 

1. Automobiles § 19; Negligence § 10- 
Defendant's original negligence, relied on as  the basis for recovery, is 

barred by contributory negligence and cannot be relied on as the basis 
of the doctrine of last clear chance, and the doctrine of last clear chance 
applies only if defendant has a sufficient interval of time to avoid injury 
after the acts or omissions constituting negligence and contributory negli- 
gence have transpired and defendant saw or should have seen plaintif£% 
position of peril. 

2. Automobiles § 4 5 -  

Evidence tending to show that plaintiff stepped into the street between 
intersections where there mas no marked crosswalk while rehicles were 
stopped in response to a traffic control light, that the light changed while 
plaintiff was crossing the street, and that he was struck by defendant's 
car as  he stepped from behind a parked car immediately in front of de- 
fendant's car, and that defendant stopped immediately upon seeing plain- 
tiff in front of him, is held insufficient predicate for the submission of the 
issue of last clear chance, since the evidence does not place plaintiff in a 
position of peril until it was too late for the doctrine to be invoked. 

APPEAL by defendant from Gambill, J., Regular September Civil 
Session 1963 of WILKES. 
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This is a civil action to recover for personal injuries received by the 
plaintiff about 3:30 p.m. on Saturday, 3 March 1962, when the traffic 
was heavy on Tenth Street in the Town of North Wilkesboro. 

Tenth Street is a one-way street with traffic moving from the south 
toward the north, with two lanes for travel and lanes for parking on 
the east side and west side. The accident complained of occurred be- 
tween C Street and B Street, both of which run east and west inter- 
secting Tenth Street. A t  both ends of the block in which the accident 
occurred traffic was controlled by electric traffic signal lights. There 
were no crosswalks in said block except a t  the traffic lights. 

The defendant's car, which was being driven a t  the time by his son, 
Jerry Lee Rfarlow, accon~panied by his mother, Mrs. Doris RIarlow, 
and his sister, Oleen Marlow, had stopped for a red light a t  the inter- 
section of Tenth and C Streets. The defendant's car was the second or 
third car from the traffic light. The car was stopped, waiting for the 
traffic light to change from red to green. 

The plaintiff, according to his testimony, was about 90 feet south of 
the intersection of Tenth and C Streets when he stepped from the 
sidewalk on the enst side of Tenth Street while the light was red, and 
passed between two parked vehicles. "I started to the west side 'twixt 
them and I got about the second lane and this car struck me. * * * It 
knocked me down, partly down." The automobile of the defendant was 
standing still when plaintiff started across the street. Plaintiff further 
testified, "I was in about the third lane from the east side of the street. 
H e  was close on me when he struck me. It was the left front fender of 
the car tha t  struck me. * * * I didn't see the light change. I looked 
a t  the light just before he struck me. I guess I had went five or ten 
steps or something out there after I went off the sidewalk. * * * I 
was in the second lane after you pass the parking lane. * * * It was 
the left front fender of the hlarlow car that  struck me. I went back to 
the east side of the street after I was hit. h l y  feet was closer to the 
west side of the street but my  head was closer to the east side. I went 
down mhen I mas hit." 

Jerry Lee Marlow, the driver of the defendant's car, testified that  he 
had stopped the car behind another car in front of him waiting for 
the light to change, "and when it changed, I started to move on just 
as the man stepped in front of the car. I was headed for Winn-Dixie 
and was in the right-hand lane. I hit the man just as I saw him. H e  
come around the car and asked me couldn't I see as big a thing as a 
man and I told him, 'No, I couldn't see him in time.' I stopped mhen 
I hit him. The traffic was heavy a t  the time. * * * The right front 
fender hit Rlr, Rlathis." 
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The other two occupants of the ilIarlow car testified that  the Mar- 
low car lvas in the right-hand traffic lane when the accident occurred; 
that  the plaintiff stepped directly out in front of the car and that  is 
when the accident occurred. These witnesses testified that  the  right 
side of the vehicle struck Mr. Riathis. 

The only eyewitness to testify for the plaintiff testified, "Mr. Riathis 
was sorta more or less in a crouched position when I saw him pulling 
hiinself up, and he was on his feet when I saw him. H e  walked on to 
the west side of the car and then walked down on the west side * * *. 
The Buick automobile that  Jerry Marlow was driving was in the right 
lane, the right side." 

The defendant tendered issues of negligence, contributory negli- 
gence and damages. The court refused to submit these issues and the 
defendant excepted. 

The court submitted issues of negligence, contributory negligence, 
last clear chance, and damages. 

The jury answered the issues of negligence and contributory negli- 
gence in the affirmative. The issue of last clear chance was answered 
by the jury in favor of the plaintiff and the jury assessed damages. 

The defendant appeals from the judgment entered on the verdict and 
assigns error. 

T.  R. B r y a n  and Ferree & Brewer for appellee. 
H a y e s  & H a y e s  for appellant.  

DENNY, C.J. The decisive question on this appeal is whether or not 
the evidence was sufficient to take the case to the jury on the third 
issue. 

There is nothing in the evidence which tends to show that  the de- 
fendant's automobile moved more than a few feet after the traffic sig- 
nal changed before i t  came in contact with the plaintiff. Likewise, the 
evidence is clearly to the effect that  the driver of the defendant's car 
stopped the car immediately upon seeing the plaintiff in front of him. 
The plaintiff testified that  the Rlarlow car was still when he stepped 
into the street. The driver of defendant's car was not guilty of negli- 
gence by stopping in a line of vehicular traffic a t  a red traffic signal. It 
would seem that  the only negligence, if any, on the part of the driver of 
the defendant',. car was in starting the car after the light changed with- 
out ascertaining that  the movement could be made in safety. If negli- 
gence in this respect be conceded, i t  rrould necessarily have t o  be the 
negligence upon which the jury answered the first issue in the affirm- 
ative. 
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We do not think the evidence before us places the plaintiff in a peri- 
lous position until it was too late for the doctrine of last clear chance 
to be invoked. "The doctrine is clearly inapplicable n-here the peril 
and defendant's discovery of the peril or his duty to discover it arose 
so shortly before the accident as to afford him no opportunity by the 
exercise of the greatest possible diligence, to avoid the injury. The doc- 
trine contemplates a last 'clear' chance, not a last 'possible' chance, to 
avoid the accident; i t  must have been such a chance as would have en- 
abled a reasonably prudent man in like position to have acted effec- 
tively." 65 C.J.S., Negligence, section 137 (2) e., page 774, et seq. 

The original or primary negligence of a defendant, which would 
warrant answering the first issue in the affirmative, cannot be relied 
upon by the plaintiff to recover under the last clear chance doctrine. 
A recovery on the original negligence is barred in such cases by the 
plaintiff's contributory negligence. The plaintiff's right to recover, not- 
withstanding his own negligence, must arise out of a factual situation 
which gave the defendant an opportunity, through the exercise of rea- 
sonable care, to have avoided the injury to him but failed to do so. 
Aydlett v. Keim, 232 N.C. 367, 61 S.E. 2d 109; dlanufacturing Co. v. 
R.  R., 233 X.C. 661, 65 S.E. 2d 379; Wade v. Sausage Co., 239 N.C. 
524,80 S.E. 2d 150; Irby v. R.R., 246 N.C. 384,98 S.E. 2d 349; Gunter v. 
Winders, 2Z6 N.C. 263, 123 S.E. 2d 475; McMillan v. Horne, 259 N.C. 
159, 130 S.E. 2d 52. 

I n  McMillan v. Horne, supra, Higgins, J., speaking for the Court, 
said: "Ordinarily the last clear chance involves the conduct of a de- 
fendant after his negligence and the plaintiff's contributory negligence 
have had their play, still leaving the defendant time and opportunity 
to avoid the injury notwithstanding what both parties have previously 
done, or failed to do. I n  essence, the issue is one of proximate cause." 

I n  the case of Ingram v. Smoky Mountain Stages, 225 N.C. 444, 35 
S.E. 2d 337, Barnhill, J., later C.J., said: "Its application (the last 
clear chance) is invoked only in the event i t  is made to appear that 
there was an appreciable interval of time between plaintiff's negligence 
and his injury during which the defendant, by the exercise of ordinary 
care, could or should have avoided the effect of plaintiff's prior negli- 
gence. (Citations omitted.) 

"Plaintiff may not recover on the original negligence of defendant 
for such recovery is barred by his own negligence. The duty resting on 
the defendant, the breach of which imposes liability under the doctrine, 
arises after the plaintiff has placed himself in a perilous position and 
(it) is the duty (of the defendant), after notice express or implied, of 
plaintiff's situation, to exercise reasonable care to avoid the impending 
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injury. It is what defendant negligently did or failed to do after plain- 
tiff put liinlself in peril that constitutcs the breach of duty for which 
defendant is held liable." 

In  our opinion, the trial court comnlitted error in submitting the 
third issue and n-e so hold. This issue will be stricken, leaving the issue 
of damages without support. The answer to that issue also will be 
stricken. 

The case is remanded to the Superior Court of Willies County d i e r e  
judgment will be entered on the issues of negligence and contributory 
negligence, denying recovery and dismissing the action. 

Error and remanded. 

LII,LIA4N SHACKLEFORD v. ROBERT E. TAYLOR. 

(Filed 15 April, 1964.) 

1. Judgments § 13- 

An unrcrifiecl complaint is insufficient basis for a default judgment, 
either final or upon inquiry. 

2. Judgments § 2 s  
The lower court entered an  order setting aside default judgment against 

defen~lnnt on the ground of excusable neglect upon findings that the com- 
plaint was not 1-erified and that defendant, without experience in such 
matteis, beliered it to be nothinq more than a notice that suit mould be 
institutrd aeninst him if settlcnient were not made. Held: The order setting 
aqiile the ticfault judgment is affirmed under the presumption in favor of 
the order. 

3. Appeal and Error § 30- 
Tlie presuniption is in favor of the regularity of the order or judgment 

of the lower court. 

APPEAL by plaintiff from McLaughlin, J., September 9, 1963 Regular 
Civil Session, DAVIDSON Superior Court. 

This appeal is from an order setting aside two judgments entered in 
favor of the plaintiff and against the defendant for failure to answer. 
The Assistant Clerk Superior Court entcred judgment by default and 
inquiry on February 2, 1963. At the March T e r n  following, the jury 
fixed plaintiff's damages a t  $20,000.00. The court signed judgment in 
accordance with the verdict. 

On July 30, 1963, the defendant filed a verified motion in the cause, 
alleging his failure to answer the conlplaint and to appear in court 
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which entered the judgments against him was through his mistake, in- 
advertance, surprise, and excusable neglect; and that he had a meritor- 
ious defense to the cause of action alleged against him. 

After a full hearing, Judge JIcLaughlin made detailed findings of 
fact, the essentials of which are summarized in the opinion, and upon 
these findings concluded the defendant's failure to answer, appear, and 
defend the action was excusable; and, further, that he had a merit- 
orious defense. The motion was lodged within the time permitted by 
G.S. 1-220. Judge McLaughlin's order setting aside the judgments al- 
lowed the defendant time to answer. The plaintiff appealed. 

TV. H.  Steed,  for plaintif f  appellant.  
D e L a p p  & Ward for defendant appellee. 

HIGGINS, J. The evidence before Judge RIcLaughlin, in short sum- 
mary, disclosed the following: On the afternoon of August 5, 1962, the 
plaintiff was riding beside her husband in the front seat of a Plymouth 
automobile as he drove slowly along H i g h ~ ~ a y  KO. 220 in the Town of 
Candor in Montgomery County. Traffic was heavy. The defendant, a 
State Highway Patrolman, undertook to back the patrol car into the 
highway from its parked position between two other vehicles, all park- 
ed at  an angle to the curb. The Plyinoutll apprcached from the rear. 
The two vehicles came in contact. The rear bumper of the patrol car 
creased the body of the Plymouth, bending the right rear fender. Both 
vehicles stopped almost instantly. The plaintiff and her husband, and 
their children also riding in the car, said they were uninjured. 

On August 27, 1962, the defendant notified his superior officer, Cor- 
poral Mount, that he had been involved in an accident in which some 
slight damage had been done to the Shackleford vehicle. The follow- 
ing day Corporal Mount interviewed the plaintiff's husband with re- 
spect to repairing the damage to the automobile which they estimated 
as $60.00 to $90.00. 

On December 17, 1962, the plaintiff instituted suit in the Superior 
Court of Davidson County for $25,000.00 damages for personal injuries 
alleged to have resulted from the accident in Candor. Summons under 
seal of the court was issued, directed to the Sheriff of Montgomery 
County. A copy was delivered to the defendant with a copy of the 
complaint signed by plaintif?"~ attorney. The copy of the summons 
with seal attached did not contain the signature or name of the clerk. 
The verification on the copy of the complaint was blank-unsigned 
either by plaintiff or any official. 

The defendant testified he svas new on the Highway Patrol; that he 
had never testified as a witness m the superior court; that he had never 
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seen a civil summons and considered the papers, unsigned except by the 
plaintiff's attorney, as nothing more than a notice that unless he made 
settlement, a suit ~ o u l d  be instituted against him for damages; that 
he was certain he had sufficient evidence to show that the contact be- 
tween the two vehicles was too slight to have caused any physical in- 
jury to the plaintiff. After he received the papers he notified Corporal 
Mount that he was threatened with a suit for damages. Corporal Mount 
advised him not to employ counsel, that the insurance company had 
been notified of the accident and ~ o u l d  take over. 

The defendant had no actual notice of any hearing or judgment, 
either by default or final, until Illarch 20, 1963. On that day plaintiff's 
counsel made demand for the p a p e n t  of $20,000.00 due by judgment. 
Immediately after this notice and well within the time limit, the de- 
fendant moved to set aside the judgments. The court sustained the 
motion and entered an order permitting the defendant to answer, all 
upon a finding that the failure to answer was excusable and that he 
had a meritorious defense. 

The decisions of this Court are not altogether in harmony with re- 
spect to what constitutes excusable neglect. For a list and digest of the 
cases involving the power of the court to grant relief from a judgment, 
order, verdict, or other proceeding because of failure to appear, plead, 
or defend (G.S. 1-220), see Strong's Korth Carolina Index, Vol. 3, 
Judgments, 5 22; N. C. Law Review, Vol. 31, p. 324, Vol. 37, p. 472, 
Vol. 41, p. 267. In  certain cases the facts clearly indicate the failure to 
appear, plead, or defend was excusable, and others the failure mas in- 
excusable. "The decisions on the subject . . . are not entirely satis- 
factory with respect to their consistency. I n  fact, many of them are 
irreconcilable. Sutherland v. McLean, 199 N.C. 315, 154 S.E. 662." 
Greitzer v. Eastham, 254 N.C. 752, 119 S.E. 2d 884. The difficulty arises 
in those cases which do not fall clearly in either category. This is such 
a case. 

I n  so far as basis for the cause of action is concerned, the copy of 
the complaint served on the defendant gave him notice of nothing more 
than was contained in his copy. Thus the record presents a serious 
question whether the defendant was given any notice of a pleading 
which would support a default judgment becauw of failure to answer. 
Technically, a t  least, the plaintiff failed to deliver a copy of such 
complaint. An unverified complaint is an insufficient basis for a default 
judgment, either final or upon inquiry. Pruitt v. Taylor, 247 N.C. 380, 
100 S.E. 2d 841. If the plaintiff insists the defendant was guilty of in- 
excusable neglect in treating the complitint as a mere demand for the 
settlement of damages out of court, then she should not insist too vigor- 
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ously on the validity of a default judgment based upon a complaint 
which she permitted him to believe was unverified. 

The trial court heard the evidence, made the findings of fact, and 
ordered the judgments set aside. I n  a case so close, the presumption of 
regularity in favor of the order below may be upheld upon the ground 
error is not made to appear. The plaintiff will have full opportunity to 
try her case before a jury in her own county. Finance Co. v. McDonald, 
249 N.C. 72, 105 S.E. 2d 193; hTicholson v. Cox, 83 N.C. 48. 

The judgment of the Superior Court of Davidson County is 
Affirmed. 

FREDA P. WOODS v. DAVID YOUNG TURNER. 

(Filed 16 April, 1961.) 

1. Pleadings 8 7- 
A defendant may set up and rely upon contradictory defenses. 

2. Same; Pleadings § 19; Torts 8 4- 
In an action by a passenger against the driver of the other car involved 

in the collision the defendant may deny negligence on his part and condi- 
tionally plead negligence on the part of the driver of the car in which 
plaintiff was riding, that such driver v7as plaintiff's agent and assert such 
negligence in bar of recovery and, in the alternative, allege that if such 
driver was not plaintiff's agent such driver should be joined as a joint tort- 
feasor for contribution, and demurrer on the ground that the defenses 
were inconsistent should have been overruled. 

APPEAL by original defendant David Young Turner, from an order 
sustaining a demurrer to a cross action for contribution entered by 
Stevens, E.J., December Assigned Civil Session, WAKE Superior Court. 

The plaintiff alleged that on December 21, 1962, she was injured 
while riding as a guest passenger in a 1959 DeSoto automobile operat- 
ed by her husband, William S. Woods. At  the time the road was "icy." 
She alleged further, that the defendant negligently and carelessly op- 
erated his automobile on the wrong side of the road and negligently col- 
lided with the DeSoto in which she was riding, causing her serious and 
permanent injuries. 

The defendant filed answer in which he denied negligence and as- 
serted a counterclaim and five other further defenses in which he alleg- 
ed in substance that the plaintiff was the owner of the vehicle, or the 
co-owner with her husband, and that his negligence was the sole, or one 
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of, the causes of the accident; and that his negligence was imputable 
to the plaintic. The defendant conditionally pleaded contributory neg- 
ligence in bar. He also alleged that his vehicle skidded out of control 
on the slick road, stopped on the ~~;rong side, and before he could move 
it the plaintiff and her husband came over the hill, saw, or should have 
seen, his helpless situation, had the l ad  clear chance to avoid striking 
his vehicle, and failed to avail themselves of that opportunity. As a 
sixth further defense and cross action, the defendant, in the alternative, 
alleged that if he should be found to be negligent and his negligence 
should be found to be one of tlie proximate causes of the plaintiff's in- 
juries, and if it be found that the plaintiff was not the owner of the 
DeSoto, or that tlie negligence of the driver was not imputable to her, 
then and in that event the negligence of William S. Woods was also one 
of the proximate causes of the accident and the plaintiff's resulting in- 
jury; and that William S. Woods should be brought in as a joint tort- 
feasor for contribution. 

Judge Stevens sustained the demurrer to the defendant's cross action 
for contribution against JJTilliam S. Woods, entered an order to that 
effect allowing the defendant to file an amended answer, "provided said 
amended answer does not contain both a cross action and an allegation 
that William S. TTToods was acting as the agent of the plaintiff." The 
defendant excepted and appealed. 

Smith, Leach, Anderson R: Dorsett by Willis Smith, Jr., for defen- 
dant Turner, appellant. 

Yozrng, Moore & Henderson bg J .  Allen Adams and Carter G. 
Mackie for additional defendant William S. Woods, appellee. 

HIGGINS, J. The trial judge apparently sustained the demurrer to 
the defendant's cross action against VTTT-lliam S. Woods for contribution 
upon the ground the defendant, in another further defense, had alleged 
that William S. Woods was driving the plaintiff's vehicle as her agent; 
and that his negligence was imputable to her and thus barred her right 
to recover. The plaintiff cites as authority Bass v. Ingold, 232 N.C. 295, 
60 S.E. 2d 114; and Evans v. Johnson, 225 N.C. 238, 34 S.E. 2d 73. 

The plaintiff and the court overlooked the fact the defendant's cross 
action against the additional defendant, was alleged in the alternative. 
The cross action n-as asserted on condition that tile further defenses of 
agency and ownership, etc., slhould be found against the original defen- 
dant. The rule approved in Bass and Evans does not apply in the 
present situation. The applicable rule is stated by Johnson, J., in Hayes 
v. Wilnzington, 243 N.C. 525, 91 S.E. 2d 673: "As to this contention, it 
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is enough to say that a defendant who elects to plead a joint tort-fea- 
sor into his case is not required to surrender other defenses available 
to him. Nor may an additional defendant who is brought in as a joint 
tort-feasor on cross complaint of an original defendant escape the plea 
against him by borrowing from contradictory allegations made by the 
cross-complaining defendant by way of defense against the plaintiff or 
by way of separate pleas over against other defendants. It is elemen- 
tary that a defendant may set up and rely upon contradictory de- 
fenses." See also, Freeman v. T h o m p s o n ,  216 N.C. 484, 5 S.E. 2d 434. 

The rule is stated by Bobbitt, J.,  in Jones  v. Aircraft Co., 253 N.C. 
482, 117 S.E. 2d 496: "The fact that an original defendant denies neg- 
ligence and otherwise asserts defenses in bar of the plaintiff's right to 
recover does not preclude him from alleging, conditionally or in the 
alternative, that if he were negligent a third party was also negligent, 
and that the negligence of ~ u c h  third party concurred with the negli- 
gence of the original defendant in causing the Injury or death." The 
ultimate result is this: If the original defendant fails to make good on 
his defenses and is found to be liable, his conditionally asserted cross 
action for contribution is available to him. 

The trial court committed error in sustaining the demurrer to the 
cross action merely upon the basis of contradictory allegations in the 
other defenses. After the evidence is in, the court will have opportunity 
to make appropriate rulings in the light of the evidence. The pleadings 
alone do not furnish enough light for that purpose. 

Reversed. 

CYNTHIA JEANYE RAMSEY, BY ASD THROUGH HER NEXT FRIEND, EARLE 
GENE RBMSEY, PETITIONBR v. NORTH CAROLINA VETERBNS COM- 
MISSION, RESPONDENT. 

(Filed 15 April, 1964.) 

1. Constitutional Law 5 20- 
The constitutional proscription against discrimination does not preclude 

the General assembly from selecting and classifying objects of legislation 
and thus create inequality provided the classifications are reasonable and 
just and apply uniformly to all persons of the affected class. 

2. Constitutional Law § 10- 
The presumption is in favor of the constitutionality of a statute, and a 

statute will not be declared void if i t  can be upheId ou any reasonable 
ground. 
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3. Constitutional Lam 8 20- 

The provisions of G.S. 116-149(b) defining those eligible for scholarships 
as  children of reterans resident of North Carolina a t  the time of induction 
or a veteran's child who was born in North Carolina and has lired here 
continuouslg since birth, is I ~ e l d  not unconstitutional as discriminating 
against children of disabled reterans who have moved their residence to 
this State after birth of the children. 

4. Constitutional Law § 4- 
A person seeking the benefit of a statute may not attack its constitu- 

tionality. 

5. Constitutional Law 5 10- 
Only the General Assembly may amend or rewrite a statute, and there- 

fore if that part of a statute excluding plaintM from benefits is declared un- 
constitutional the courts may not rewrite the statute so as to specify 
qualifications which plaintiff may meet. 

APPEAL by petitioner from Hobgood, J., February 25, 1964 Session of 
WAKE. 

On July 18, 1963 petitioner filed with the North Carolina Veterans 
Commission an application for a scholarship under Article 15, Chapter 
116 of the General Statutes of North Carolina. At  the same time she 
applied for admission to the University of North Carolina School of 
Nursing. Petitioner was born in Portland, Maine, on September 15, 
1946. She has lived in North Carolina continuously since June 1, 1951 
when she and her parents came to this State for the first time. Her 
father, Earle Gene Ramsey, is a one-hundred percent disabled World 
War I1 veteran receiving compensation from the Veterans hdministra- 
tion for service-connected injuries, Mr. Ramsey was a legal resident 
of the State of Indiana a t  the time lie entered the armed forces on 
January 17, 1941. 

The Comn~ission denied petitioner's application on October 19, 1963 
because she was not an "eligible child" as defined by G.S. 116-149(b). 
By her next friend, she then petitioned the Superior Court of Wake 
County to review this administrative decision and to order the Com- 
mission to grant her a scholarship pursuant to the statute. Upon re- 
view, the Superior Court affirmed the decision of the commission and 
petitioner appealed. 

Hamlin R. Ramsey; Potts & Hudson for petitioner appellant. 
Attorney General Bruton, D ~ p u t y  Attorney General Ralph Moody 

for respondent, ATorth Carolina Veterans Commission. 

PER CURIAXI. Article 15 of Chapter 116 of the General Statutes au- 
thorizes a scholarship a t  any State educational institution for an 
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"eligible child" of a World War veteran as defined by G.S. 116-149 and 
classified by G.S. 116-151. It is conceded that petitioner's father is a 
veteran as defined by G.S. 116-149(a). It is also conceded that petition- 
er does not meet the requirements of G.S. 116-149(b) which defines an 
"eligible child" as: 

" (1) A child of a veteran who was a legal resident of North 
Carolina a t  the time of said veteran's entrance into the armed 
forces, or 

"(2) A veteran's child who was born in North Carolina and 
has lived in North Carolina continuously since birth." 

The statute authorizes the Commission to waive requirement No. 2 
under certain circumstances which have no application to this case. 

It is petitioner's contention that in thus limiting eligibility for schol- 
arships, G.S. 116-149(b) unlawfully discriminates against her and 
other children of veterans who have acquired residence in North Car- 
olina since their discharge from service. She alleges in her petition that 
the legislature has created an arbitrary and unreasonable classification 
which violates article I, $ 17 of the Korth Carolina Constitution as 
well as the due process and equal protection clauses of the 14th 
Amendment of the United States Constitution. 

It is a well understood rule of constitutional law that the General 
Assembly may distinguish, select and classify objects of legislation pro- 
vided such classifications are reasonable and just and apply uniformly 
to all members of the affected class. Inequality does not render a 
statute unconstitutional if the selections are not arbitrary and capri- 
cious. The presumption is that any act passed by the legislature is 
constitutional, and the court will not strike it down if such legislation 
can be upheld on any reasonable ground. State v. Warren, 252 N.C. 
690, 114 S.E. 2d 660; Lutz  Industries, Inc. v. Dixie Home Stores, 242 
N.C. 332, 88 S.E. 2d 333; Leonard v. Maxwell,  216 N.C. 89, 3 S.E. 2d 
316; 1 Strong, N. C. Index, Constitutional Law §§ 10, 20. 

By the challenged statute, Korth Carolina has attempted to provide 
for the education of children of  her quota of one-hundred percent dis- 
abled veterans, that is, those veterans who mere residents of this State 
a t  the time they were inducted or whose children were born and re- 
mained in the State. Prima facie, this is a reasonable distinction. Gian- 
atasio v. Kaplan, 255 K.Y.S. 102. One who assails the classification in 
a statute has the burden of showing that it is essentially arbitrary and 
without any reasonable basis. Lindsley v. hTatural Carbonic Gas Co., 
220 U.S. 61. Neither North Carolina nor any other single State would 



648 I N  THE SUPREME COURT. [261 

be expected to underwrite the education of children of all disabled vet- 
erans who might acquire residence in the state after discharge from 
service. Such an unreslricted program would no doubt bring many 
veterans to the State for the sole purpose of taking advantage of it. 
The extent of the obligation ~ h i c h  this State n-ill assume for the edu- 
cation of veterans' children is a inattcr exclusively for the legislature. 
Article 15, szyra, discloses that i t  was not the purpose of the General 
Assembly to impose the burden of anotl~er state's quota upon the tax- 
payers of North Carolina. 

H o ~ ~ e v e r ,  in no event is petitioner entitled to obtain from the court 
the scholarship she seeks. First, she may not question the constitution- 
ality of the Act upon which she bases her claitn. Convent v. Winston- 
Salem, 343 K.C. 316, 90 S.E. 2d 879; 11 Am. Jur., Constitutional Law 
§ 123. Secondly, even should the legislative designation of beneficiaries 
of scholarships contained in G.S. 116-l&9(b) be held unconstitutional, 
the court ~vould rciilain without authority to specify a residence re- 
quirement and legislate petitioner into the classification of an "eligible 
child." Only the General Assembly may amend or rewrite a statute. 
N. C. Const. art. 11, 8 1. 

The judgment of the Superior Court is 
Affirmed. 

STATE O F  NORTH CAROLINA, RESPONDICNT v. ALTON HAYES, PETITIONER. 

(Filed 16 April, 1964.) 

1. Criminal Law § 173- 
A delay of some two years in the hearing of a petition for a post-conric- 

tion review mould seem inexcusable. G.S. 15-217, et .  seq. 

2. Constitutional Law 5 3 s  

A defendant charged n-ith a felony, or with a misdemeanor of such grav- 
ity that the judge in the exercise of sound discretion deems that justice so 
requires, is entitled to employ counsel of his own choosing or have the 
court appoint counsel for him, or appear in propria persona, and the ap- 
pointment of counsel by the prosecuting attorney violates fundamental 
principles of fair trial. 

3. Constitutional Law § 28- 

Waiver of indictment must be made in writing by defendant and his 
counsel, which presupposes counsel selected and employed by defendant 
himself or assigned to him by the judge, and does not include counsel ap- 
pointed by the prosecuting attorney, and waiver of indictment signed by 
counsel so appointed is ineffective. 
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ON certiorari from Bickett, J., October 1963 Regular Civil Session 
of WAKE. 

Attorney General Bruton and Staff Attorney Theodore C. Brown, 
Jr., for the State. 

Robert L. McMillan, Jr., for Petitioner Appellant. 

PER CURIAM. The petitioner, Alton Hayes, was tried a t  the March 
1959 Criminal Term of Wake Superior Court on the charge of crime 
against nature. The offense was allegedly committed on 10 March 
1959 while petitioner was incarcerated a t  Central Prison in consequence 
of a conviction for larceny of an automobile. On 18 March 1959 pe- 
titioner was brought from prison directly into superior court. Solicitor 
Lester V. Chalmers, Jr., prepared in writing an information charging 
crime against nature, and the accused and attorney George &/I. Ander- 
son signed a writing whereby the accused waived "the finding and re- 
turn into court of a bill of indictment" (G.S. 15-140.1) and pleaded 
guilty to the charge. After hearing the evidence, Williams, Judge Pre- 
siding, imposed a prison sentence of eighteen years to run concurrently 
with the sentence the accused was serving for larceny. 

In October 1961 Alton Hayes filed in the superior court of Wake 
County a petition for a post-conviction review (G.S. 15-217 to G.S. 15- 
219) alleging that in his trial on the charge of crime against nature he 
was denied certain constitutional rights - among others, denial of 
counsel. On 14 February 1962 the solioitor filed an answer denying 
the material allegations of the petition. G.S. 15-220. Attorney Robert 
L, hlcllIillan, Jr., was appointed to represent petitioner. The matter 
came on for hearing a t  the October 1963 Civil Session before Bickett, J. 
After a full hearing (G.S. 15-221) the judge found facts; one of the 
findlngs is that "Alton Hayes was represented by counsel in the com- 
plained of case." The judge concluded that petitioner had been denied 
no substantial constitutional right and ordered the petition dismissed. 
Petitioner applied to this Court for certiorali. G.S. 15-222. The petition 
mas allowed 17 January 1964. 

Incidentally, there is no explanation of the delay of two years in 
granting a hearing on the petition. The fact that the dockets are 
crowded and the courts are hard pressed in attempting to keep court 
calendars current is well known to us. Yet, i t  seem inexcusable that 
a prisoner should be required to wait t ~ o  years for a hearing on his 
complaint that his fundamental rights have been denied. 

Mr. Anderson, petitioner's counsel of record a t  the criminal trial, 
was not selected or employed by the prisoner. He  (Anderson) testified 
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before Judge Bickett: "I don't recall that I was actually appointed by 
the Presiding Judge, but I was asked by the Solicitor to consult with 
illton Hayes, as I recall it . . ." He advised the prisoner of the serious- 
ness of the charge, the penalty involved, and that he could plead not 
guilty and be tried by a jury. Anderson testified further: "He (Hayes) 
wanted to get rid of the case, wanted it disposed of . . . He told me 
. . . that he was guilty of i t  and he seemed somewhat unconcerned 
about it . . ." 

It is established law that a person charged with a criminal offense is 
entitled (1) to select, employ and be represented by counsel, or (2) to 
have the court appoint counsel to represent him if he is without means 
to einploy one of his own choosing (when he is charged with a felony, 
or when he is charged with a misdenicanor of such gravity that the 
judge in the exercise of sound discretion deems that justice so requires), 
or (3) to waive representation by counsel and conduct his own defense. 
At the time of petitioner's trial in 1959 this right was not so extensive- 
ly and affirmatively enforced as it is a t  the present time. But disregard- 
ing the recent developments in this area of constitutional rights, the 
purported assignment of counsel for petitioner on the occasion in ques- 
tion would not have complied with the constitutional guaranty and the 
statutory requirements as they have been understood and applied a t  
any past era in this jurisdiction. Under G.S. 15-140.1 a defendant can 
waive a bill of indictment in a felony case only "when represented by 
counsel and when both the defendant and his counsel sign a written 
waiver of indictment." This presupposes counsel selected and employ- 
ed by the defendant himself or assigned to him by the judge. It cer- 
tainly does not include counsel assigned by the prosecuting attorney. 
Fundamental fairness requires that assignment of counsel be made by 
one in a position of impartiality - the judge. A defendant is entitled to 
a fair trial, and this means fairness in each and every phase of the trial 
process and preparation therefor. h defendant is entitled to be advised 
in the matter of waiving indictment by counsel who has no obligation 
other than his (the accused's) best interests and proper defense. 

JTe hasten to explain that the good faith and motives of the Solicitor 
and Mr. Anderson are not questioned. Both are eminent members of the 
bar and they had no thought of unfairn13ss and no intention to deny de- 
fendant any right. Defendant in~isted that he was guilty and wanted 
the matter disposed of. He probably would have fared no better had 
he been represented by an attorney of his own choosing. Yet, a proce- 
dure was follonred which me have no choice but to condemn, however 
innocently and inadvertently employed. 

The waiver of the bill of indictment is set aside, petitioner's plea of 
guilty and the judgment pronounced thereon are vacated. The State 
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may, if it so elects, prosecute petitioner on the said charge of crime 
against nature upon a proper bill of indictment or a proper waiver 
thereof, provided such action is taken within a reasonable time. Other- 
wise petitioner will be discharged. The cause is remanded to the su- 
perior court for proper orders and procedures in compliance herewith. 

Error and remanded. 

STATE v. FED EUGEKE WHEELER. 

(Filed 16 April, 1964.) 

Criminal Law 5 97- 
The act of the court in permitting the solicitor to insistently question de- 

fendant as to a collateral matter denied by defendant and in repeating 
questioils relating to incompetent matter after the court had sustained a 
prior objection to the question, held to require a new trial. 

CERTIORARI to review defendant's trial and conviction before Frone- 
berger, J., December, 1963 Criminal Session, GASTON Superior Court. 

The defendant nTas arraigned on six bills of indictment, in each of 
which he and James Ray Bynum were charged with the larceny of 
cased orlon yarn valued a t  more than $200.00, the property of Pharr 
Yarn Mills. The defendant entered a plea of not guilty. The charges 
were consolidated for trial. The jury returned a verdict of guilty on all 
charges. The court imposed active prison sentences of six years. 

T h a t ,  if anything, happened to the charges against the defendant 
James Ray Bynum, is left to conjecture. He  appeared and testified as 
a witness for the State. He admitted his active participation in the 
theft and in the disposition of the stolen yarn. He testified that the de- 
fendant was involved with him in the perpetration of the offenses and 
shared in the $3,900.00 received from the sales which he made. 

The defendant testified as a witness in his own defense, denying that 
he had anything to do with, or any knowledge of, the offenses charged. 
From the verdict and judgment, the defendant appealed. 

T. TV. Bruton, Attorney General, Harry W. McGalliard, Deputy At- 
torney General for  the State. 

~lfullen, Holland & Cooke by Frank P. Cooke for defendant appel- 
lant, 

PER CCRIAX. Since the Court has decided the cause must go back 
for nen- trial, we refrain from discussing the evidence further than to 
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say the guilt of the defendant rested entirely on the uncorroborated 
evidence of the codefendant who testified as a witness for the State. 
The trial from the beginning developed into a controversy between the 
Solicitor and the Attorney for the defendant. Lack of firmness on the 
part of the presiding judge permitted the trial to get out of hand. 

Obviously, the outcome of the contest depended on which the jury 
believed- the accomplice who testified for the State or the defendant 
who testified for himself. The nccomplice being without support for his 
story, the State's hope for conviction depended on discrediting the de- 
fendant's testimony. The Solicitor, for the purpose of impeaching the 
defendant, made repeated and insistent inquiries about domestic diffi- 
culties. These the defendant denied. Nevertheless, the Solicitor con- 
tinued to return to the subject. Perhaps more damaging than the ques- 
tions with respect to the domestic diffirulties were the Solicitor's ques- 
tions of the State's witness concerning :i conversation which the witness 
had mith the defendant. The defendant denied any knowledge of the 
offenses charged. The witness advised him to go to the officers and re- 
quest a lie detector test. The Solicitor asked what was the defendant's 
reply. The court sustained the objection. However, the Solicitor kept 
discussing the admissibility of the evidence and thereafter three dif- 
ferent times repeated the inquiry; and, though each time the court sus- 
tained the objection, the persistence of the State's prosecuting officer 
may have induced the jury to believe the defendant was covering up. 
The bickering which the court permitted to go on a t  least created an 
atmosphere not conducive to a fair and impartial trial. The defendant 
is the one who came out mith the smell of smoke on his clothes. We 
conclude there should be a 

New trial. 

STATE v. KEXNETII GRANT. 

(Filed 1.5 April, 1064.) 

1. Criminal Law 3, 4, 131- 
An attempt to break and enter is a mivdenleanor for which the masirnum 

punishment is two years imprisonment. 

2. Criniinal Lam 3 130- 
The indictnlent nnd not the commitment of the clerk controls, and the 

punishment may not exceed that for the offense charged in the indictment. 
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3. Criminal Law 9 169- 
Ordinarily, mhen the judgment imposed is excessive the cause will be re- 

manded for proper judgment, but mhen the maximum legal sentence has 
already been served remand for prcper judgment mould be vain, so in such 
instance the cause will be remanded for correction of the judgment, with 
consecutive sentences subsequently imposed to fall into place on the basis 
of the correction. 

ON March 10, 1964, the defendant filed an application for certiorari 
to review a judgment of imprisonment imposed on him by the Superior 
Court of GRCENE County a t  its October, 1960 Term. We treat this ap- 
plication as for habeas corpus involving the legality of his imprison- 
ment. All pertinent court records, duly certified, are attached to the 
petition. 

The Attorney General has filed an answer, admitting as excessive 
the sentence of seven to nine years imposed in case No. 1377 upon a 
charge of "Attempt to break and enter a certain storehouse . . . oc- 
cupied by J. Exum Co., Inc., . . . with intent to steal . . . merchan- 
dise." The Attorney General concedes that the maximum imprisonment 
for such offense can not exceed two years. The record discloses certain 
additional prison sentences rTere subsequently imposed in Pitt  and 
Halifax Counties to begin a t  the expiration of the sentence imposed in 
Greene. 

T. W. Bruton, Attorney General, Theodore C. Brown, Jr., Staff At- 
torney for the State. 

Turner and Hawison for petitioner. 

PER CURIAM. The question presented by the writ is one of law. A 
sentence of seven to nine years upon a bill of indictment for an attempt 
to break and enter is not authorized. The crime charged is a misde- 
meanor. The maximum punishment for the offense is imprisonment for 
two years. The commitment issued by the Assistant Clerk of the 
Greene County Superior Court states, "The commitment was for break- 
ing and entering." The commitment must give way to the basic docu- 
ment - the indictment - which charges only an attempt to break and 
enter. 

Ordinarily, when a judgment is imposed in excess of that permitted 
by lam, the cause is remanded for a proper judgment. In  this case the 
maximum sentence allowed has already been served. To send the case 
back for entry of a proper judgment would serve no useful purpose. 
The judgment in case 'No. 1377 entered in Greene County should be 
corrected by striking the term of imprizonment, "seven to nine years," 
and substituting, "two years." 
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HARRIKGTON v. NAXCE. 

The consecutive sentences subsequently imposed will fall into place 
on the basis of this correction. The cause is remanded to the Superior 
Court of Greene County for the correction of its record as here indicat- 
ed. Certificate of the correction will be sent to the Prison Department. 

Remanded. 

FAYE S. HARRINGTON, ADMIKIST~TRIX OF THE ESTATE OF WALTER FRANK- 
LIN "JACK" HARRINGTON, DECEASED V. JOHNNY DAVID NATVCE. 

(Filed 16 April, 1964.) 

Automobiles 41c- 

Evidence tending to show that intestate's car r a s  standing about the middle 
of the highway with its lights on and that defendant approached from the 
opposite direction, slowed to some 30 miles an hour and had his right wheels 
in the ditch on defenclant's right side of the highway when defendant's car 
struck intestate and the open door of intestate's car a t  approximately the same 
time, held insufficient to be submitted to the jury on the issue of negligence. 

APPEAL by plaintiff from McConnell, J., September Civil Session 
1963 of ANSON. 

This is an action for the wrongful death of plaintiff's intestate, 
Walter Franklin "Jack" Harrington, allegedly caused by the negli- 
gence of defendant Johnny David Nance. 

About 12:30 a.m. on 2 June 1962 the (defendant and his brother were 
returning from a hunting trip and Kere traveling east on rural paved 
road No. 1240 which leads from the Town of Peachland, IiTorth Car- 
olina, to White Store, and is known as the Lower White Store Road. 

The plaintiff's evidence tends to show that the paved portion of pub- 
lic highway No. 1240 mas from 16 to 18 feet wide, with shoulders be- 
tween three and four feet on each side and ditches from one to two 
feet deep. Plaintiff's intestate's car, a 1960 four-door cream colored 
Ford, according to plaintiff's allegation in the conlplaint, was stopped 
in the middle of the paved portion of the highway with its headlights 
on and shining in the direction from which the defendant was approach- 
ing. The evidence further tends to show that the left side of the intes- 
tate's car was within four or five feet of the southern edge of the pave- 
ment and that the defendant was driving in an easterly direction. 

The plaintiff introduced in evidence the adverse examination of the 
defendant which tends to show that the defendant saw the plaintiff's 
intestate's automobile in the highway a distance of about one-fourth of 
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a mile before reaching i t ;  that there were four lights on the car, shin- 
ing brightly; that the defendant signalled several times in an effort to 
get the lights dimmed but got no response; that he reduced his speed 
from about 45 to 30 miles an hour and undertook to pass the car on his 
right side of the road. The left front door of intestate's car was open. 
The defendant testified, "My front bumper and above the headlight of 
my car struck the door of that other car. i l ly  car was in the ditch and 
traveling about 30 miles an hour when it hit Jack Harrington. * * * 
M y  right front wheel was in the ditch when I hit the door of the other 
car. * * * M y  car struck the door of the other car and him both at 
one time, both together." 

The evidence further tends to show that the defendant's car skidded 
about ten feet after hitting plaintiff's intestate who was lying about 
two feet to the rear of the rear bumper of defendant's car when it stop- 
ped. Defendant never saw the open door of the intestate's car or the 
intestate until he hit them. No one was in the intestate's car a t  the 
time of the collision and the motor was not running. 

The physician who examined plaintiff's intestate shortly after the ac- 
cident testified, "I observed the odor of alcohol about Mr. Harrington. 
I could not determine how much or tell how much alcohol he had had. 
The odor of alcohol was coming from his lungs." Plaintiff's intestate 
died on 23 June 1962 as the result of the injuries he sustained in the 
accident. 

At the close of plaintiff's evidence the defendant moved for judg- 
ment as of nonsuit and the motion was sustained. Plaintiff appeals, as- 
signing error. 

E. A. Hightower for  plaintifj: appellant.  
Tay lor ,  K i t c h i n  Len T a y l o r  for defendant  appellee. 

PER CCRIAM. I n  our opinion, plaintiff failed to establish actionable 
negligence on the part of the defendant and we so hold. 

Affirmed. 

STATE v. BENNIE B. DAVIS. 

(Filed 15 April, 1964.) 

1. Automobiles § 70; Indictment and Warrant 1) 12- 

.A var ran t  charging that defendant, while under the influence of intoxicat- 
ing liquor, operated a motor vehicle on a public highway or street cannot be 
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amended so as to charge that defendant so operated the vehicle while on the 
premises of a business in the parking space provided for customers thereof, 
since the two offenses are separate and distinct. G.S. 20-138, G.S. 20-139. 

2. Criminal Law § 121- 

On appeal from an inferior court the Superior Court must try defendant 
upon the original warrant in the absence of an indictment, and when defen- 
dant is tried under an unauthorized amendment to the original warrant mo- 
tion in arrest of judgment must be allowecl. 

APPEAL by defendant from Hobgood, J., February 1964 Criminal 
Session of WAKE. 

Defendant was tried in the City Court of Raleigh on a warrant 
charging that defendant on September 7, 1963, "did willfully, malici- 
ously and unlawfully drive an automobile on  the public highways of 
Raleigh Township and on  the public streets of the City while under the 
influence of intoxicating liquor a t  the Windmill Drive-In parking lot 
. . ." (Our italics). From conviction and judgment, defendant appeal- 
ed to the Superior Court of Wake County. 

When the case was called for trial in the superior court, the court 
allowed the solicitor's motion for leave to amend the original warrant 
so as to charge that defendant on September 7, 1963, "did unlawfully, 
willfully and maliciously drive an automobile upon the grounds and 
premises of a store, restaurant, and other business providing parking 
space for customers, patrons and the public while under the influence 
of intoxicating liquor . . ." (Our italics). Defendant excepted. 

The jury returned a verdict of guilty as charged in the warrant as 
amended. Thereupon, defendant moved in arrest of judgment and ex- 
cepted to the denial of his motion. The court pronounced judgment. 
Defendant excepted and appealed. 

Attorney General Bru ton  and Depu t y  Attorney General McGalliard 
for t he  State. 

Earle R. Purser for defendant appellant. 

PER CURIARI. The original warrant charges a violation of G.S. 20- 
138. The warrant as amended charges a violation of G.S. 20-139. Each 
of these statutes creates and defines a separate criminal offense. Hence, 
the court had no power to permit the original warrant "to be amended 
so as to charge an entirely different crime from the one on which de- 
fendant was convicted in the lower court." S. v. Cooke,  246 W.C. 518, 
521, 98 S.E. 2d 885, and cases cited; S. v. Cofield, 247 N.C. 185, 188, 
100 S.E. 2d 355. Defendant's exception to the amendment to the original 
warrant is well taken. 
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Absent a bill of indictment (see G.S. 7-64), the only jurisdiction of 
the superior court on appeal was to try defendant for the specific mis- 
demeanor for which he had been tried and convicted in the City Court 
of Raleigh, to wit, a violation of G.S. 20-133 as charged in the original 
warrant. S. v. Hall, 240 N.C. 109, 111, 81 S.E. 2d 189; S. v. Mills, 246 
N.C. 237, 246, 98 S.E. 2d 329. Hence, defendant's motion in arrest of 
judgment should have been and is now allowed. 

Judgment arrested. 

STATE OF NORTH CAROLINA v. WILLIAM P. HOWELL. 

(Filed 15 April, 1964.) 

1. Criminal Law § 100-  
Where defendant does not renew his motion for nonsuit a t  the close of 

all the evidence he waives his motion made a t  the close of the State's evi- 
dence, and the matter is not subject to review in the Supreme Court. 

2. Indictment a n d  Warran t  § 10- 

The fact that defendant's name does not appear in the affidavit upon 
which the warrant in arrest was issued is not fatal when the warrant it- 
self identifies defendant by name. 

APPEAL by defendant from Biclcett, J., October Criminal Session 
1963 of WAKE. 

The defendant was tried in the blunicipal Court of the City of Ra- 
leigh upon a warrant charging that he did wilfully and unlawfully drive 
an automobile on the public highways of Raleigh Township and upon 
the public streets of the City of Raleigh while under the influence of 
liquor, this being a second offense, et cetera. 

The defendant was adjudged guilty and from the judgment imposed 
he appealed to the Superior Court of Wake County where he was tried 
de novo on the same warrant. 

The jury returned a verdict of guilty as charged. The court imposed 
a prison sentence of eighteen months which was suspended upon condi- 
tion that the defendant pay a fine of $300.00 and costs and that he not 
operate a motor vehicle on the highways of the State of North Carolina 
for a period of three years. 

The defendant appeals, assigning error. 

Attorney General Bruton, Deputy Attorney General Harry 14'. Mc- 
Galliard for the State. 
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Earle H. Purser for defendant. 

PER CCRIAM. The defendant assigns as error the failure of the 
court below to sustain his motion for judgment as of nonsuit made a t  
the close of the State's evidence and not renewed a t  the close of all 
the evidence. 

The defendant testified in his own behalf and introduced other evi- 
dence. 

The failure of the defendant to renew his motion a t  the close of all 
the evidence constituted a waiver of his right to insist upon his first 
motion and i t  is not subject to review in this Court. G.S. 15-173; S. v. 
Hayes, 187 N.C. 490, 122 S.E. 13 ; S. v. Chapman, 221 N.C. 157, 19 S.E. 
2d 250 ; S.  v. Epps, 223 N.C. 741, 28 S.E. 2d 219 ; S. v. Leggett, 255 N.C. 
358, 121 S.E. 2d 533. However, the State's evidence adduced in the trial 
below was sufficient to carry the case to the jury. Furthermore, the de- 
fendant's own testimony was sufficient to support the verdict. 

The defendant assigns as error the refusal of the court below to sus- 
tain his motion in arrest of judgment on the ground that the name of 
the defendant did not appear in the affidavit upon which the warrant 
of arrest was issued and which is partly in these words: "These are 
therefore to command you forthwith to apprehend the said William P. 
Howell " * * to answer the above charge set forth in the affidavit, 
and be dealt with according to law." This assignment of error is over- 
ruled on authority of S. v. Poythress, 174 N.C. 809, 93 S.E. 919, and S. 
v. Hammonds, 241 N.C. 226, 85 S.E. 2d 133. 

The rulings of the court below from which appeal was taken are 
Affirmed. 

STBTE v. HENRY CLAY CRAWFORD. 

(Filed 15 April, 1964.) 

Criminal Law § 108- 
Where the court states fully the State's contentions but fails to state 

the contention of the defendant that the evidence completely failed to show 
the intent constituting an essential element of the offense charged, a new 
trial must be ordered. 

APPEAL by defendant from Bickett, J., 1 September 1963 Criminal 
Session of WAKE. 
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Criminal prosecution on an indictment charging defendant with a 
felonious breaking and entry with intent to commit larceny, a viola- 
tion of G.S. 14-54. 

Plea: Not guilty. Verdict: Guilty of the felony of breaking and 
entry. 

From a judgment of imprisonment for ten years, defendant appeals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
James F.  Bullock for the State. 

Jacob W .  Todd for defendant appellant. 

PER CURIAM. Defendant assigns as error the failure of the trial 
judge to comply with the provisions of G.S. 1-180, in that after stating 
fully the contentions of the State, he failed to give equal stress to the 
contentions of defendant, and particularly to his contention that the 
State's evidence did not show any felonious intent to commit larceny. 

The State introduced evidence; defendant introduced no evidence. 
This is a brief summary of plaintiff's evidence: Mr. and Mrs. Harold 
Duke own and operate in Raleigh a combination service station, gro- 
cery store, and residence. They live in the residence section. Between 
10:OO and 10:30 p.m. on 6 July 1963 defendant was seen in the store 
and residence. Defendant was also seen hanging on a fence on or near 
the premises as though he were sick or drunk, and a witness called the 
police. Mrs. Duke testified on cross-examination she thought defendant 
was a drunken person who got in the house. Panes of glass on the prem- 
ises 10 by 13 inches in size were broken. Defendant stated to a police 
officer that someone let him in; later he said he knew nothing about 
being a t  the Dukes' home. On cross-examination the officer testified 
defendant might have been drinking, and that he was crying. Defen- 
dant had no property of the Dukes in his possession when arrested a t  
the scene. 

The court stated fully the contentions of the State; the court stated 
no contentions of defendant. Such a charge does not meet the require- 
ment of G.S. 1-180 as interpreted and applied In our decisions. S.  v. 
King, 256 N.C. 236, 123 S.E. 2d 486. Certainly, the failure of the court 
to state the contention of defendant that the State's evidence complete- 
ly failed to show that he had a felonious intent to commit Iarceny was 
highly prejudicial to defendant. The Attorney General, with his usual 
fairness, concedes error. 

The indictment charges the building was occupied by Harold Duke 
and the contents therein were his. The evidence seems to show that the 
building was occupied by Mr. and Mrs. Harold Duke, and that they 
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owned the contents therein. Defendant's counsel made no motion for 
judgment of involuntary nonsuit. 

For error in the charge, defendant is entitled to a 
New trial. 

PERFECTING SERVICE COMPANY, A CORPORATION V. PRODUCT DEVELOP- 
MENT AND SALES CO., A CORPORATION, AND RADIATOR SPECIALTY 
COMPANY, A CORPORATION. 

(Filed 29 April, 1964.) 

1. Sales § C- 

A warranty, express or implied, is contractual and extends ordinarily 
only to the parties to the contract of sale. 

2. Same; Sales 14; Pleadings Ej 8- In a n  action by t h e  original sell- 
er,  t h e  subpurchaser may  no t  maintain counterclaim against purchaser 
f o r  breach of warranty. 

In an action by the original seller against the purchaser and subpur- 
chaser who guaranteed payment by the purchaser, i t  is held the subpurchaser 
is not entitled to n~aintain a counterclain~ against the seller for breach of the 
original seller's warranties, the subpurchaser not being a party thereto, nor is 
the suhpurchaser entitled to maintain in the original seller's action a counter- 
claim against the purchaser for breach of the purchaser's warranties to the 
suhpurchaser, since only matters relerant to the original seller's action in 
which all three of the parties hare a community of interest may be litigated. 
The holding that the consumer may maintain an action against the manufac- 
turer is an esception to the rule of privity which applies only to sales of 
articles for hunlan consumption sold in sealed paclrages prepared by the 
manufacturer. 

3. Engineering § % 

Enginewing is a profession, and when an engineer undertakes to de- 
sign and fabricate a mechanical model of a piece of machinery, the engi- 
neer i~nplies that he possesses that degree of professional learning, skill and 
ability which others of that profession ordinarily possess, and that he mill 
exercise reasonable care in the use of such skill and will exercise his best 
judgment in his performance of the undertaking, and he may incur liabili- 
ty in tort for negligent performance or in contract for breach of express war- 
ranty of quality. 

4. Sales 14a ;  Pleadings S 8- 

In an action by the seller against the purchaser and the guarantor of 
payment, the guarantor is entitled to set up a counterclaim against the 
seller for the amount the guarantor paid the seller under a separate con- 
tract for engineering, designing, and fabricating a mechanical model upon 
allegations that the model was totally worthless for the purpose for which 
constructed, since both causes arise out of contract. G.S. 1-137(2). 
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5. Sales 5 1 4 e  
Where the article purchased is worthless for the purpose for which it 

was bought and sold, the purchaser, in the seller's action ea: contracfu, may 
maintain a counterclaim against the seller upon the theory of failure of 
consideration. 

6. Pleadings 88 2, 19- 
Where one defendant attempts to allege a cross-action against his co-de- 

fendant and nlso n counterclaim against the plaintiff, but does not dis- 
tinguish between the allegations relating to the cross-action and the allega- 
tions relating to the counterclaim, demurrer to the counterclaim must be 
sustained, even though the counterclaim, if properly alleged, is maintain- 
able. G.S. 1-127. 

7. Pleadings fj 34- 

Allegations which are evidentiary or redundant or which relate to a 
cause of action which the pleader is not entitled to set up in the action, 
are properly stricken on motion. 

APPEAL by defendants from Walker, S.J., January 6, 1964, '(D" Non- 
Jury Civil Session of MECKLENBURG. 

Pierce, Wardlow, Knox and Caudle, and Stuart R. Childs for plain- 
tiff. 

Weinstein, Waggoner and Sturges, and T .  Lapontine Odom for de- 
fendants. 

~ I O O R E ,  J. This is an action to recover damages for an alleged 
breach of a contract for the manufacture, sale and delivery of mer- 
chandise. 

A former appeal in this cause was heard by us a t  the Spring Term 
1963. Service Co. v. Sales Co., 259 X.C. 400, 131 S.E. 2d 9. A new 
trial was ordered. The Court's opinion on that appeal sets out a com- 
prehensive summary of the pleadings as they were then cast. There- 
after, on 14 Kovember 1963, the superior court entered an order per- 
mitting defendants to amend their answers. The answers were amend- 
ed so as to change somewhat the bases and nature of defendants' affirm- 
ative defences. The questions posed by the present appeal relate only 
to the pleadings. I t  is therefore necessary that we summarize the 
pleadings as they now are. 

The complaint alleges in substance: Defendant, Radiator Specialty 
Company (hereinafter Radiator), obtained license to  manufacture and 
sell a patented device, a free-wheeling fan unit for automobiles, later 
called "Fan-0-hIatic." Radiator conferred with plaintiff in late 1955 
and early 1956 and proposed that plaintiff manufacture the parts for 
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Fan-0-Matic. Drawings of the inventor's model were presented to  
plaintiff, and a t  Radiator's request plaintiff made drawings and designs 
and fabricated a model unit, for which service Radiator paid plaintiff 
$1700. Revisions in the design were made and Radiator authorized 
plaintiff, by purchase order dated 13 June 1956, to procure dies and 
molds for the manufacture of Fan-0-Matic parts, for which tools 
Radiator agreed to pay $8750. At the same time, by another purchase 
order, plaintiff was directed to manufacture and deliver parts for 10,- 
000 units, Radiator to pay $6.86 per unit therefor. Thereafter, defen- 
dant Product Development and Sales Company (Product Develop- 
ment) was organized and incorporated, and with the consent of plain- 
tiff assumed all liabilities of Radiator under the purchase orders of 13 
June 1956. Radiator guaranteed to plaintiff in writing the payment of 
the obligations assumed by Product Development. On 4 February 1957 
Product Development paid plaintiff $8750 pursuant to the purchase 
order for dies and molds. Plaintiff purchased materials and manufac- 
tured 300 units and delivered them for testing and approval. Plaintiff 
was then requested to proceed with dispatch in manufacturing and de- 
livering the remaining 9700 units. After a considerable number had 
been manufactured and delivered, Product Development, in breach of 
its contract, directed plaintiff to cease manufacturing operations, ask- 
ed that the contract be rescinded, refused to accept further deliveries, 
and declined to make any further payments on account. Plaintiff is en- 
titled to $58,126.61 damages from Product, Development for breach of the 
purchase order, and Radiator is liable therefor under its guaranty. 

Radiator and Product Development, in separate answers, deny that 
they are obligated to plaintiff in any amount, and allege in almost 
identical language facts, in substance except where set out verbatim, 
as follows (paragraphing and numbering ours) : 

(1) .  Radiator acquired license for the manufacture and sale of 
Fan-0-Matic, exhibited a model thereof to plaintiff, and plaintiff 
agreed to engineer and design "a new and improved model" and con- 
struct a sample unit. On 10 ilpril 1956 Radiator submitted to plain- 
tiff purchase order No. 14888, agreeing to pay plaintiff $1700 for 

"Necessary services and materials to engineer and design our 
'Fan-0-Matic' unit. Drawing for dimensions furnished by you. 
Necessary dimensions furnished by us. Drawing and sample of 
the finished unit to be furnished by you and will be our property. 
Quotation on production unit. I n  quantities of 5,000 and 1,000 over 
1 year period to be furnished with drawing and sample." 

(2).  In  submitting the foregoing purchase order Radiator "com- 
pletely relied on the skill and judgment of plaintiff in engineering and 
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designing the new Fan-0-Matic unit; plaintiff knew this; Radiator 
had advised plaintiff that i t  would sell the units to jobbers and dealers 
for resale to car owners; and Radiator paid plaintiff $1700 for the en- 
gineering and designing service and the making of the sample model. 

(3).  Later, plaintiff advised that, in preparation for manufacture 
of the units, tools, dies and molds would have to be acquired a t  a cost 
of $8750, and on 13 June 1956 Radiator delivered to plaintiff purchase 
order No. 15067, as follows: 

"Necessary services and materials for the making of tools cover- 
ing various dies and molds for the manufacture of our Fan-O- 
Matic Unit. 

$8,750.00 
The above due and payable immediately upon approval by us of 
sample units made from the dies and molds." 

(4).  On 13 June 1956 Radiator also delivered to plaintiff purchase 
order No. 15068 (accepted and approved by plaintiff) whereby Radia- 
tor ordered 10,000 units a t  the price of $6.86 per unit. The order con- 
tained the following provisions: 

"10M Fan-0-Matic Units, completely assembled, ready for ship- 
ment, packed bulk. Units to be made in accordance with draw- 
ing 1222-100-RS with proposed and discussed changes per your 
letter June 8, 1956. Drive plate aluminum metallized, cast iron 
free-wheeling hub covered with a light coat of blue rust-preven- 
tive paint. 

Deliveries as follows: 

300 on or before Sep. 10, 1956. 
2M per month thereafter. 

Perfecting Service Co. guarantees that the Fan-0-Matic Unit 
will be manufactured in accordance with the approved design, 
and will be functioning correctly in accordance with the data 
supplied by Radiator Specialty Company. . . . 
All material and workmanship shall be guaranteed for a period 
of 18 months after shipment of first production lot." 

( 6 ) .  Radiator proceeded to advertise Fan-0-Matic nationally, and 
printed circulars for distribution by its salesmen and outlets. In due 
time Radiator received 4000 orders and others were coming in. 

(6).  Product Development was chartered for the purpose of pur- 
chasing the units from plaintiff. With the consent of plaintiff, Radia- 
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tor "cancelled its purchase orders, Nos. 15067 and 15068, . . . and 
. . . Product Development . . . issued its purchase orders number- 
ed 101 and 102, both dated Noveinber 30, 1956." Radiator thereafter 
guaranteed the Credit of Product Development. It was "with the un- 
derstanding of all parties concerned" that Product Development would 
purchase the units from plaintiff and sell and deliver them to Radiator 
for resale to the trade. Product Development agreed to sell the units 
to Radiator at  the price of $8.58 per unit, and plaintiff knew this; 
Product Development "agreed to sell such units to . . . Radiator 
. . . with all express and implied warranties theretofore made by 
plaintiff ." 

(7) .  The first deliveries were made after 1 January 1957 and as 
soon as they were received by the trade complaints began to come in 
"that the units were flying apart and that the bolt on the center bear- 
ing seat was breaking off; the defendants irninediately complained to 
plaintiff." Plaintiff made certain changes and assured defendants the 
units mere in perfect operating order and ~ ~ o u l d  cause no more trouble. 
In  reliance upon these assurances, defendants accepted further deliv- 
eries. 

(8).  On 1 February 1957 Product Development paid plaintiff 
$8750 on account of purchase order No. 102 (for tools, dies and molds), 
and in the letter of transmittal of payment said, ". . . we ~ m n t  i t  un- 
derstood this payment does not constitute an acceptance or approval 
of the performance of the Fan-0-Matic unit in accordance with your 
guarantee . . ." 

(9) .  Plaintiff actually delivered 2877 units to Product Develop- 
ment; it delivered 2334 units to Radiator, which in turn shipped them 
to their customers; "that within due time thereafter, the defendant 
Radiator Specialty Company began receiving complaints from all over 
the United States froin jobbers, dealers, and customers, to the effect 
that the Fan-0-Matic unit, upon installation upon various models of 
automobiles, was flying apart, and that, t!ie parts of the Fan-0-llatic 
were striking fans, motors, radiators, batteries, and causing all kinds of 
damage to the motor vehicles upon which they were installed; that the 
defendant Radiator Specialty Conlpany was called upon to pay dam- 
ages to o w w s  of rnotor veliiclcs for damage caused to such motor ve- 
hicles by the Fan-0-Matic unit; that because of the mounting com- 
plaints and inherent dangers involved, it became necessary for the de- 
fendant Radiator Specialty Conlpnny to advise all of its jobbers to re- 
turn a11 of the Fan-0-Aiatic units theretofore shipped out; that, accord- 
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ingly, 2,161 Fan-0-Matic units were returned to the defendant Radia- 
tor Specialty Company by the purchasers thereof, many of same being 
in broken condition resulting from failure to properly operate." 

(10). In~n~ediate ly  thereafter Radiator refused to accept any fur- 
ther deliveries from Product Development, and the latter advised plain- 
tiff it would refuse to accept any more units because of defective engi- 
neering, designing, materials and workmanship, and demanded that the 
purchase order be rescinded. 

(11). I n  addition to the express warranties, plaintiff impliedly war- 
ranted that the units were fit for the purposes for which they were 
sold; all warranties were breached. The units were not merchantable 
"in that they were improperly designed and engineered by plaintiff," 
and materials and workmanship were defective. Defects could not be 
detected by inspection and became apparent only in use. The units 
were ~or th less  and there was a complete failure of consideration. 

(12). "That if the said fan units had been properly designed by the 
plaintiff and properly manufactured by the plaintiff, all in accordance 
with express warranties and implied warranties as mentioned above, 
each unit would have had a value to the defendant Product Develop- 
ment and Sales Co. of Six & 86/100 ($6.86) Dollars each; however, the 
units as received by the defendant Product Development and Sales Co. 
and as delivered to the defendant Radiator Specialty Company were 
worthless." 

Based on the alleged facts, summarized in the numbered paragraphs 
above, Radiator pleads a "First Further Answer and Defense" and a 
cross-action against Product Development and a counterclaim against 
plaintiff. (1) I n  the "First Further Answer and Defense" Radiator 
pleads the "breach of both express and implied warranties . . . in 
complete bar of any recovery by plaintiff herein." (2) In  the cross- 
action and counterclaim Radiator alleges it has suffered damages in the 
amount of $53,707.92, it is entitled to recover of Product Development 
this sum by reason of the express and implied warranties, and it is 
entitled to recover of plaintiff this sum for breach of the "undertaking 
and implied warranty of plaintiff that i t  would design a unit that would 
function adequately for the intended purpose." The items making up 
the damages claimed by Radiator are: $31,970 for loss of profits, $965 
freight on units returned, $1910.47 for boxes and cartons, $497.03 pack- 
ing, $633.42 billing and shipping, $13,941 advertising, $2091 damages 
paid to customers, and $1700 paid plaintiff for drawings. 

Based on the same allegations of fact, set out in the numbered para- 
graphs above, Product Development pleads (1) the "breach of both 
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express and implied warranties . . . in complete bar of any recovery 
by plaintiff herein," and (2) that i t  is entitled to recover of plaintiff, 
by reason of plaintiff's breach of warranties, damages, including $8074 
payments made to plaintiff for Fan-0-Matic units, $6020 for loss of 
profits, and $9450 paid plaintiff for tools, dies and molds. As a further 
element of damages, it alleges: "That the defendant Product Develop- 
ment and Sales Co. admits the allegations contained in the cross action 
and counterclaim of the defendant Radiator Product Development 
Sales Company. If the defendant Product Development Sales Co. is 
indebted to the defendant Radiator Specialty Company for all or any 
part of the Fifty-three Thousand Seven Hundred Seven and 92/100 
($53,707.92) Dollars alleged in the cross action and counterclaim of 
Radiator Specialty Company, then the defendant Product Development 
and Sales Co, is entitled to recover same amount from the plaintiff Per- 
fecting Service Company." 

Plaintiff demurred to and moved to strike Radiator's cross-action 
and counterclaim. It demurred to Radiator's cross-action against Prod- 
uct Development on the ground that if a cause of action exists in be- 
half of Radiator against Product Development for breach of warranty 
it cannot be asserted and maintained in the present action, and de- 
murred to Radiator's counterclaim against plaintiff on the ground that 
the facts alleged do not constitute any basis for relief by way of coun- 
terclaim or otherwise. Plaintiff also moved to strike from Radiator's 
"First Further Answer and Defense" all of paragraph 21 (our para- 
graph numbered 12 above) and part of paragraph 6 (that part of our 
paragraph numbered 9 above which is in quotation marks). Plaintiff 
moved to strike from Product Development's counterclaim all of para- 
graph 25 (the allegations set out in the last two sentences in the next 
preceding paragraph of this opinion) and paragraph 3 of the prayer for 
relief, asking recovery of $53,707.92 frorn plaintiff. 

The court below sustained the demurrer and the motions to strike. 
Defendants contend that this was error. 

Plaintiff's suit against Product Development is to recover for Fan- 
0-Matic parts manufactured, sold and delivered to the latter under 
contract, and for refusal of Product Development to accept delivery of 
a quantity of the parts contracted for. Radiator was made a party de- 
fendant because of its agreement to guarantee Product Development's 
indebtedness to plaintiff. Milling (20. V .  Wallace, 242 N.C. 686, 89 S.E. 
2d 413. 

In  order to make clear the relationship of the parties to this action, 
we point out that Radiator in its pleadings takes the position that 
Product Development is an entirely separate corporate entity from 
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Radiator, the operations and obligations of the former are independent 
of those of the latter, Product Development is not a subsidiary of 
Radiator, the relationship of principal and agent does not exist between 
them, Radiator guaranteed Product Developn~ent's indebtedness to 
plaintiff, and as between Radiator and Product Development there are 
only the relationships of buyer and seller and guarantor and principal 
debtor. Indeed the pleadings of plaintiff and Product Development are 
to the same effect. Therefore, the questions on this appeal must be con- 
sidered in the light of these relationships. 

Radiator contends (1) its purchase of Fan-0-Matic units from 
Product Development gave rise to warranties of quality and merchant- 
ability which were breached, and it is entitled to maintain a cross- 
action against Product Development in this cause for breach of the 
warranties, and (2) i t  consummated separate dealings with plaintiff, 
preliminary to plaintiff's contract with Product Development, and 
these dealings give rise to a counterclaim against plaintiff for breach 
of warranty. Plaintiff contends to the contrary. These points of con- 
troversy are the principal matters for decision. 

We first consider the cross-action. 
As elements in the contract of sale between plaintiff and Product 

Development, plaintiff expressly warranted that the Fan-0-Matic 
units would be manufactured "in accordance with the approved de- 
sign" and would be functioning correctly "in accordance with the data 
supplied," and that all materials and workmanship was guaranteed for 
a period of 18 months after shipment of the first production lot. In  the 
contract of sale between Product Development and Radiator, "Product 
Development . . . agreed to sell such units to . . . Radiator . . . 
with all express and implied warranties theretofore made by the plain- 
tiff." 

Whether there were any implied warranties in the sale from plaintiff 
to Product Development is a question which does not arise on this ap- 
peal, but may arise upon the trial. Ordinarily there can be no impIied 
warranty of quality in the sale of personal property where there is an 
express warranty on the subject, and where a party sets up and relies 
upon a written warranty he is bound by its terms and must comply 
with them. Guano Co. v. Live Stock Co., 168 N.C. 442, 84 S.E. 774; 
46 Am. Jur., § 334, pp. 516-518; 77 C.J.S., Sales, 3 316, pp. 1161-1164. 
But a vendee may recover against the vendor, irrespective of the terms 
of the warranty, if there is a failure of consideration. If an article is of 
no value to either party, i t  cannot be the basis of a sale. Williams v. 
Chevrolet Co., 209 N.C. 29, 182 S.E. 719. We express no opinion on 
these matters, but point out that they may be of importance at  the 
trial stage. 
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A warranty is an element in a contract of sale and, whether express 
or implied, is contractual in nature. Only a person in privity with the 
warrantor may recover on the warranty; the marranty extends only to 
parties to the contract of sale. Mztrrag v. Aircraft Corporation, 259 
N.C. 638, 131 S.E. 2d 367; Prince v. Smith, 254 N.C. 768, 119 S.E. 2d 
923; TTryatt v. Equzpment Co., 233 N.C. 355, 117 S.E. 2d 21. A manu- 
facturer is not liable to an ultimate consumer or subvendee upon a war- 
ranty of quality or niercliantability of goods which the ultimate con- 
sumer or subvendee has purchased from a retailer or dealer to whom 
the manufacturer has sold, for there is no contractual relation between 
the manufacturer and such consumer or subvendee. RaOb v. Covington, 
215 N.C. 572, 2 S.E. 2d 705; Thomason v. Ballard R. Ballard Co., 208 
hT.C. 1, 179 S.E. 30. There is an exception to this rule where the war- 
ranty is addresqed to the ultimate consumer, and this exception has 
been limited to cases involving sales of goods, intended for human con- 
sumption, in sealed packages prepared by the manufacturer and having 
labels with representations to consumers inscribed thereon. Simpson 
v. 011 Company, 217 N.C. 542, 8 S.E. 2d 813. 

Where goods are sold with a warranty to a dealer, and the dealer re- 
sells them with a similar warranty to a subpurchaser and the subpur- 
chaser recovers damages for breach of warranty from the dealer, the 
dealer has a prima facie right to recover such damages against the 
seller who originally sold him the goods. Aldridge Motors, Inc. v. 
Alexander, 217 X.C. 750, 9 S.E. 2d 4G9; ilshford v. Shrader, 167 N.C. 
45, 83 S.E. 29. "TTThere goods are sold with a warranty and the vendee 
resells them with a similar warranty, which is broken, the first pur- 
chaser may, in a proper case, recover the amount of his probable lia- 
bility to his vendee, when such damages may be reasonably supposed to 
have been within the contemplation of the parties a t  the time the con- 
tract was made as the probable result of a breach of warranty, such 
damages not being too remote" (emphasis added). 77 C.J.S., Sales, $ 
384, p. 1338. 

The contract for the manufacture and sale of Fan-0-Matic units was 
between plaintiff and Product Development. Radiator is not privy to 
that contract; i t  withdrew its purchase orders and requested that  the 
sale be made to Product Development, and plaintiff and Product De- 
velopment agreed. The warranty incident to that sale runs to Product 
Development. Therefore, Radiator has no cause of action against 
plaintiff for breach of that warranty. Iiadiator bought from Product 
Development. The question for decision is whether in this action by 
plaintiff against Product Development on the contract of manufacture 
and sale Radiator, having been made a party because of its guaranty 
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contract with plaintiff, may maintain a cross-action for affirmative re- 
lief against Product Development for breach of the latter's warranty. 
Radiator, as guarantor, has pleaded plaintiff's alleged breach of war- 
ranty as a bar to and set-off against plaintiff's claim, and plaintiff has 
not challenged this pleading. But plaintiff contends that Radiator may 
not maintain the cross-action for affirmative relief against Product De- 
velopment in this suit. 

"The obligation arising upon a warranty is that of an undertaking or 
promise that the goods shall be as represented or, more specifically, a 
contract of indemnity against loss by reason of defects therein." (Ital- 
ics ours). W y a t t  v. Equipment Co., supra. A contract of indemnity be- 
tween defendants concerns only the contracting parties. Plaintiff is 
not privy thereto. It is not ordinarily germane to plaintiff's cause of 
action, and the determination of the rights and liabilities of such de- 
fendants with respect to their contract of indemnity is not necessary to 
a conclusion of plaintiff's cause of action. Only matters relevant to the 
original or primary action in which all three of the parties have a com- 
munity of interest may be litigated. Greene v. Laboratories, Inc., 254 
N.C. 680, 120 S.E. 2d 82; Gaither Corp. v. Skinner, 238 N.C. 254, 77 
S.E. 2d 659; Wrenn v. Graham, 236 N.C. 719, 74 S.E. 2d 232; Clothing 
Store v. Ellis Stone & Co., 233 N.C. 126, 63 S.E. 2d 118; Eledge v. Light 
Co., 230 N.C. 584, 55 S.E. 2d 179; Board of Education v. Deitrick, 221 
K.C. 38, 18 S.E. 2d 701; Montgomery v. Blades, 217 N.C. 654, 9 S.E. 2d 
397. Strict application of this principle would bar the maintenance of 
the cross-action. The warranty of Product Development to Radiator is 
express; Radiator alleges ((that Product Development . . . agreed to 
sell such units to . . . Radiator . . ., with all the express and implied 
warranties theretofore made by the plaintiff." 

However, in connection with this question i t  is necessary that we 
examine our decision in Davis v. Radford, 233 N.C. 283, 63 S.E. 2d 
822. Davis bought from Radford Drug Store (Radford) an article for 
human consumption known as "Westsal," a salt substitute, which, it 
was alleged, contained poisonous ingredients causing injury and death 
to Davis. Plaintiff, administrator of Davis' estate, sued Radford for 
breach of implied warranty. Answering, Radford alleged that he pur- 
chased the article from Smith Company (Smith), wholesaler, with the 
implied warranty from Smith that i t  was fit for human consumption, 
and that Smith was primarily liable for any damages plaintiff might 
recover from Radford. On motion of Radford the court made Smith an 
additional party defendant. Smith demurred on the ground that there 
was a misjoinder of parties and causes. The demurrer was overruled 
and this Court affirmed. The rationale of the opinion of this Court is 
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that it was a matter of primary and secondary liability - a holding 
more appropriate in a case sounding in tort rather than contract. The 
opinion emphasizes that the article was intended for human consump- 
tion, was prepared and placed in a sealed package by the original sell- 
er, and the package reached the consumer in the identical form in which 
it was prepared by the original seller. The opinion suggests that the 
same results might have been reached had plaintiff sued Smith directly 
under authority of Simpson v. Oil Company, supra. I n  any event the 
decision constitutes an abandonment of the privity rule for the purposes 
of that case. 30 N.C.L. Rev., 191-197. But it seems clear from the dis- 
cussion that i t  was not intended to  abandon the privity rule in all 
warranty cases, but the procedure approved therein was to apply only 
to sales of articles for human consumption sold in sealed packages pre- 
pared by the manufacturer. This case must be considered an excep- 
tion to the privity rule. 

To permit Radiator to maintain the cross-action in the instant case 
would effect a more complete abandonment of the privity requirement 
than the ruling in the Davis case. Here Radiator sets up its cross-action 
against Product Development specifying damages amounting to $53,- 
707.92. Product Development cooperatively acknowledges its liability 
to Radiator in this exact amount, and counterclaims against plaintiff 
therefor. By this procedure Radiator and Product Development seek to 
go into trial contending that the liability between them is fixed, and 
Product Development's recoverable damages are $53,707.92 plus any 
additional damages Product Development may be able to show. If 
allowed, such procedure would as effectively avoid the privity rule as 
a direct counterclaim by Radiator against plaintiff. Radiator, by its 
own choice and managelnent, is not privity to the contract of sale be- 
tween plaintiff and Product Development. Having made its choice, i t  
must abide by it. We hold that Radiator may not maintain the cross- 
action in this suit, and it was properly stricken. It follows that the court 
below was correct in striking all of paragraph 25 of Product Develop- 
ment's counterclaim, and paragraph 3 of its prayer for relief. 

This brings us to a consideration of Radiator's counterclaim against 
plaintiff. Radiator contends, and its pleadings permit the inference, that 
it had and consummated certain dealings with plaintiff before Product 
Development relieved Radiator and assumed the obligations and bene- 
fits of the contract with plaintiff for the manufacture, sale and delivery 
of Fan-0-Matic parts. On the other hand plaintiff contends that its 
activities relate to a single indivisible transaction as far as the manu- 
facture, sale and delivery of products tire concerned. However, we ig- 
nore here plaintiff's theory of the case since the controversies for deter- 
mination arise upon the answers and not, the complaint. 
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The factual basis of the counterclaim, stated briefly, is as follows: 
Radiator exhibited the inventor's model of Fan-0-Afatic to the engi- 
neers and executives of plaintiff and it was "agreed that plaintiff cor- 
poration would engineer and design a new and improved model . . . 
including construction of a sample unit." Radiator submitted and 
pIaintiff accepted a purchase order by which plaintiff agreed to fur- 
nish "necessary services and materials to engineer and design" the 
unit, plaintiff to furnish drawings for dimensions, Radiator to furnish 
dimensions, "drawing and sample of the finished unit" to be the prop- 
erty of Radiator, and Radiator to pay $1700 for the services, drawing 
and sample unit. In submitting the purchase order Radiator '(corn- 
pletely relied on the skill and judgment of the plaintiff," and plain- 
tiff knew this. Plaintiff understood the purpose of the instrument. 
Radiator paid the $1700 promised. Plaintiff made drawings and a 
sample. Plaintiff's contract with Product Development for manufacture 
and sale of Fan-0-Matic came later. Because of defects in designing 
and engineering, the drawing and sample model were worthless and 
there was a complete failure of consideration, and therefore plaintiff 
breached its express and implied warranties of quality. 

G.S. 1-137 provides that a defendant may set up as a counterclaim 
(1) "a cause of action arising out of the contract or transaction set 
forth in the complaint as the foundation of the plaintiff's claim, or 
connected with the subject of the action," and (2) "In an action aris- 
ing on contract, any other cause of action arising also on contract, and 
existing a t  the commencement of the action." The foundation of plain- 
tiff's claim against Radiator is the guaranty contract. Radiator's coun- 
terclaim does not arise out of and is not connected with the guaranty 
contract, nor does it arise out of or have connection with plaintiff's con- 
tract with Product Development; the counterclaim is not authorized 
under (1) above. I t  arises upon a separate contract and is authorized 
under (2) above, if a cause of action is stated. Rubber Co. v. Distrib- 
utors, Inc., 251 Y.C. 406, 111 S.E. 2d 614; Credit Corporation v. Mo- 
tors, 243 N.C. 326, 90 S.E. 2d 886; Bourne v. Board of Financial Con- 
trol, 207 N.C. 170, 176 S.E. 306. 

By any fair construction of the facts alleged by Radiator, plaintiff 
contracted to furnish Radiator professional services-engineering, de- 
signing and fabricating a mechanical model. The term "professional" 
is commonly used to distinguish those highly proficient in many endea- 
vors from mere amateurs. State v. Leeth, 67 S. 2d 46, 48 (Ala. 1952). 
The vocation of industrial designing is a profession rather than a trade 
or business. Teague v. Graves, 27 N.Y.S. 2d 762, 765 (1941). Under 
statutes relating to the licensing of professional engineers, the field of 
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engineering involves the making of plans and designs and the super- 
vision of construction. Smith v. American Packing & Provision Co., 
130 P. 2d 951, 957 (Utah 1942). When one undertakes a professional 
assignment, the engagement implies that he possesses the degree of pro- 
fessional learning, skill and ability which others of that profession ordi- 
narily possess, he will exercise reasonable care in the use of his skill and 
application of his knowledge to the assignment undertaken, and will 
exercise his best judgment in the performance of the undertaking. H e  
is not a warrantor or insurer of results (unless he expressly so con- 
tracts). Hawkins v. McCain, 239 N.C. 160, 168, 79 S.E. 2d 493. That is, 
no implied warranties arise by reason of the engagement. He may incur 
liability in tort by reason of negligent performance. And he must an- 
swer for breach of his express contracts. 

According to Radiator's answer, plaintiff agreed to engineer, design 
and fabricate "a new and improved model." It did furnish a design 
and model and was paid for the services. The answer fails to give any 
specific information as to whether plaintiff's model was an improve- 
ment over the inventor's model, what material plaintiff's model was 
made of, or the manner and proficiency of its operation. The defects in 
the Fan-0-Matic units manufactured, sold and delivered to Product 
Development are listed with particularity, but this is a matter between 
plaintiff and Product Development. There is no allegation as to whe- 
ther the model mas altered in any respect before units were manufac- 
tured, or as to whether the units were manufactured of the same ma- 
terial as plaintiff's original model. There is a general allegation that 
the design and model were worthless and there was a complete failure 
of consideration. Assuming the truth of the allegations, as we must do 
upon demurrer and motion to strike, a counterclaim may be maintain- 
ed upon the theory of failure of consideration. Edgerton v. Johnson, 217 
N.C. 314, 7 S.E. 2d 535; Pool v. Pinehurst, Inc., 215 N.C. 667, 2 S.E. 
2d 871; Williams v. Chevrolet Co., 209 N.C. 29, 182 S.E. 719; Swift & 
Co. v. Aydlett, 192 N.C. 330, 135 S.E. 141; Hyman v. Broughton, 197 
N.C. 1, 147 S.E. 434; Johnston v. Smith, 86 X.C. 498. The items of 
special damages-loss of profits, freight, boxes and cartons, packing, 
billing and shipping, advertising, and damages to custon~ers-cannot 
be said to have been m-ithin thc contemplation of the parties in making 
the contract for professional services. These grew out of the sale trans- 
action between Product Development and Radiator. If, as alleged, the 
services of plaintiff in engineering, designing and fabricating the model 
were worthless and there mas a failure of consideration, Radiator would 
be entitled to recover on its counterclaim the $1700 paid for such ser- 
vices. 
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Radiator has commingled its counterclaim against plaintiff and its 
cross-action against Product Development, making it difficult to sepa- 
rate the allegations pertaining to each. They are not separately stated. 
"Demurrer is proper when it appears upon the face of the complaint 
(pleading) that '. . . several causes of action have been improperly 
united.' G.S. 1-127. The quoted provision has been considered frequent- 
ly when demurrer has been interposed on the ground that two or more 
separately stated causes of action have been improperly united in the 
same complaint. It is equally applicable when a complaint alleges facts 
sufficient to constitute two or more causes of action but fails to state 
separately facts sufficient to constitute each cause of action. G.S. 1-123; 
Rule 20(2),  Rules of Practice in the Supreme Court, 221 N.C. 557 (254 
N.C. 802) . . ." Heath v. Kirkman, 240 N.C. 303, 306, 82 S.E. 2d 104. 

Radiator's counterclaim and purported cross-action are not separate- 
ly stated as required by G.S. 1-138; Rule 20(2), Rules of Practice in 
the Supreme Court, 254 N.C. 802. Facts are alleged in a series of para- 
graphs without any satisfactory attempt to distinguish between those 
relating to the cross-action and those relating to the counterclaim. The 
demurrer is sustained. The cross-action is not maintainable in any 
event in this action. But a counterclaim as hereinbefore indicated may 
be maintained. The court below was correct in striking from Radia- 
tor's Third Amended Answer all of Paragraphs 1 to 25, inclusive, of 
the counterclainl and cross-action, and paragraph 2 of the prayer for 
relief. Radiator, if so advised, may move to amend its answer so as to 
set out separately in clear and unambiguous terms the facts upon 
which it relies for a counterclaim against plaintiff for breach of express 
contract for engineering, designing and fabricating a model. 

The court below did not err in striking from Radiator's Third 
ilmended Answer all of paragraph 21 and the challenged portion of 
paragraph 16 of the First Further Answer and Defense. The matters 
therein alleged are either evidentiary or redundant. Furthermore, they 
are not stricken from Product Development's pleadings, and if they 
are of any value it accrues to Radiator as well as to Product Develop- 
ment. 

The judgment below is 
Affirmed. 
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THURMAN SHORT v. JOYCE IVA CHAPMAN, A MINOR, BY HEB GUARDIAN 
rn LITEM, VELMA W. RHONEY. 

(Filed 29 April, 1964.) 

1. Pleadings Cj & 

A counterclaim is substantially the allegation of a cause of action on the 
part of defendant against plaintE. 

2. Negligence 8 26- 
Nonsuit of a cross-action on the ground of contributory negligence of d e  

fendant is proper when and only when defendant's own evidence, considered 
in the light most favorable to her, establishes contributory negligence on her 
part so clearly that no other conclusion can be reasonably drawn therefrom. 

3. Automobiles 8 11- 
G.S. 20-131, defining a motorist's duties as to the lighting equipment of his 

head lamps, refers to visibility "under normal atmospheric conditions," and 
therefore it may be permissible for a motorist to deflect his headlights when 
driving in fog or other atmospheric conditions in which deflected headlights 
afford better visibility. 

4. Automobiles Cj 10- 
When a motorist is traveling within the maximum speed limit, his in- 

ability to stop his vehicle within the radius of his headlights will not be 
held negligence or contributory negligence per se. G.S. 20-141(e). 

5. Negligence Cj 11- 
Only contributory negligence which proximately causes or contributes to 

the injury under judicial investigation is of legal import. 

6. Negligence 55 7, 26- 
The question of proximate cause is ordinarily a question of fact for the 

determination of the jury from the attendant circumstances, and it cannot 
be a question of law when conflicting inferences of causation arise upon 
the evidence. 

7. Automobiles Fj 42d- Evidence held not  t o  war ran t  nonsuit f o r  con- 
tributory negligence, t h e  question of proximate cause being f o r  t h e  
jury. 

The evidence favorable to defendant tended to show that plaintii drove 
his vehicle, without lights, from a building on the south side of the high- 
way across three lanes of traffic and turned left onto the northern lane for 
westbound traffic, that defendant, traveling west in fog and light rain within 
the legal speed limit and with her lights dimmed or deflected, did not see 
plaintiff's car until i t  was crossing the centerline dividing the four lanes 
of traffic, and that defendant then applied her brakes, causing her car to 
skid and resulting in the injuries in suit. Held: Plaintiff's motion to non- 
suit defendant's counterclaim on the ground of defendant's contributory 
negligence was properly denied, since whether defendant could have seen 
plaintiff's vehicle in time to have avoided the accident had defendant been 
traveling a t  a slower speed with her lights on "high beam" is for the jury. 
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8. Damages § 3- 
In order to support recovery of permanent damages plaintiff must show 

with reasonable certainty that the injury proximately resulted from the 
wrongful act of plaintiff and that such injury is permanent, and while ab- 
solute certainty is not required, evidence which leaves the matters in mere 
speculation or conjecture is insufficient. 

9. Same-- 
Testimon~ of plaintiff a t  the time of the trial that her head and neck 

and left leg still hurt and that she had numbness in her left leg, without 
evidence that these complaints resulted from the injury in suit rather than 
from other causes, and without expert testimony that such injuries would 
be permanent, is held insufficient to sustain an instruction that the jury 
might award damages for permanent disability. 

APPEAL by plaintiff from Froneberger, J., 3 September 1963 Civil 
Session of GASTON. 

Civil action to recover damages for personal injuries and for $200 
damage to an automobile. Defendant, a minor, by her guardian ad 
l i t em filed an answer in which she denied any negligence on her part, 
conditionally pleaded contributory negligence of plaintiff as a bar to 
any recovery on his part, and alleged a counterclaim for personal in- 
juries caused by the actionable negligence of plaintiff in the operation 
of his automobile. Plaintiff filed a reply to defendant's counterclaim 
in which he avers that if he was negligent, then defendant by her own 
negligence contributed to her injuries. 

The court submitted five issues to the jury: (1) Was plaintiff in- 
jured by defendant's negligence? (2) Did plaintiff by his own negli- 
gence contribute to his injuries? (3) What amount is plaintiff entitled 
to recover from defendant for personal injuries and automobile dam- 
age? (4) Was defendant injured by plaintiff's negligence? (5) What 
amount is defendant entitled to recover from plaintiff for personal in- 
juries? The jury answered the first issue No, did not answer the second 
and third issues, answered the fourth issue Yes, and awarded defendant 
damages in the amount of $13,500. 

From a judgment that defendant recover $13,500 from plaintiff, to- 
gether with the costs, pIaintiff appeals. 

Carpenter,  W e b b  & Golding b y  J o h n  G. Golding for plaintif  ap-  
pellant. 

Hollowell & S t o t t  b y  G r a d y  B. S to t t ,  and lMullen, Holland & C o o k e  
b y  Frank P. C o o k e  for defendant  appellee. 

PARKER, J. Both plaintiff and defendant offered evidence. Plaintiff 
assigns as error the denial of his motion for judgment of compulsory 
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nonsuit of defendant's counterclaim made a t  the close of all the evi- 
dence. Plaintiff contends that defendant's own evidence shows as a 
matter of law that she was guilty of legal contributory negligence, in 
that she was driving an automobile with its headlights on low beam, 
and she failed to keep a proper lookout without regard to the suffic- 
iency of her headlights. 

Defendant's counterclaim or cross-action is substantially the allega- 
tion of a cause of action on the part of defendant against plaintiff aris- 
ing out of the automobile collision that is the basis of plaintiff's action. 
Perkins v. Perkins, 249 N.C. 152, 105 S.E. 2d 663; Strong's N.C. In- 
dex, Vol. 3, Pleadings, § 8. 

In  respect to defendant's counterclaim or cross-action, the plaintiff 
may successfully avail himself of his plea of contributory negligence of 
defendant by a motion for a compulsory judgment of nonsuit if, and 
only if, the facts necessary to show contributory negligence of defen- 
dant are established so clearly by her on7n evidence that no other con- 
clusion can be reasonably drawn therefrom. Pruett v. Inman, 252 N.C. 
520, 114 S.E. 2d 360; Hayes v. Telegraph Co., 211 N.C. 192, 189 S.E. 
499. 

Plaintiff's contention that defendant was guilty of contributory neg- 
ligence as a matter of law, thereby barring any recovery by her on 
her counterclaim or cross-action, necessitates an appraisal of her evi- 
dence in the light most favorable to ller. Beasley v. Williams, 260 N.C. 
561, 133 S.E. 2d 227; Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307. 

The allegations of fact in the complaint, which are admitted to be 
true in the answer, show these facts: On 26 &Say 1960 the Gaston 
County Moose Lodge was situate on the south side of Wilkinson Boule- 
vard about two miles east of the city of Gastonia. Wilkinson Boule- 
vard is a four-lane highway, 44 feet wide with wide shoulders on each 
side, and runs in a general east and west direction. It is divided into 
four lanes for traffic- two lanes for eastern traffic and two lanes for 
western traffic. These lanes are divided by painted stripes on the high- 
way. About 10 p.m. on 26 May 1960 plaintiff drove his 1960 Dodge 
automobile from the parking lot of Gaston County Moose Lodge across 
Wilkinson Boulevard and into the northernmost lane of traffic adja- 
cent to the shoulder of the highway and proceeded to drive his auto- 
mobile in a western direction toward Gastonia. The minor defendant 
was driving a Renault automobile in a western direction on TITilkinson 
Boulevard a t  the same time. The parties stipulated that the posted 
maximum speed limit on the Boulevard in the area of the collision is 
55 miles an hour. 

Defendant's evidence, considered in the light most favorable to her, 
shows these facts: She was driving the Renault automobile in the north- 
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ernmost lane of Wilkinson Boulevard next to the shoulder a t  a speed 
of 45 miles an hour. She was alone in the automobile. It was drizzling 
rain, there TTas fog, and it was hard to see. The road was slick. The 
headlights on her automobile were burning on "low beam" and her 
windshield wiper was working. Her car lights were illuminating the 
highway for two car lengths ahead of her. As to whether they were 
illuminating it further she does not know. She mas meeting no ap- 
proaching traffic. She was matching the road ahead of her. When she 
approached the area adjacent to the Gaston County Moose Lodge, an 
automobile without any lights shining and traveling not over ten miles 
an hour "pulled out" on the Boulevard not over two car lengths, or 
about 25 feet, ahead of her. When she first saw this automobile, it 
had reached the center line dividing eastbound and westbound traffic 
and had not straightened up in the northernmost lane. Immediately 
upon seeing this automobile, she "slammed on" her brakes and "cut 
her wheel" to the left in an endeavor to get around it. Her automobile 
started "to spin," turned completely around on the road, slid about 15 
or 20 feet with the rear part going in a westerly direction, and the rear 
end of her auton~obile hit the bank. All the damage to her automobile 
was to its rear end; there was no damage to its front. If her automobile 
touched the automobile in front of her, it n.as very light. When her 
automobile hit the bank, she was thrown out of it and knocked uncon- 
scious. There was nothing to obscure her vision of the parking lot of 
the Gaston County Moose Lodge. The area of the parking lot and of 
the Gaston County Moose Lodge n7as "lighted some." 

Plaintiff's evidence shows these facts: When he and his wife came 
out of the Moose Lodge, it was drizzling rain. They went to his auto- 
mobile, which was parked in the parking lot facing the highway. He  
turned on his lights and rolled the glass of the window down on his 
side; his wife rolled down the glass of the window on her side. He  
looked west toward Gastonia, and the road was clear. H e  then looked 
east toward Charlotte and saw an automobile "approximately almost 
two blocks away" to his right that had just come over the crest of a 
hill and started down it. This automobile was traveling 60 miles an 
hour or better. He  then drove almost straight into the Boulevard, pro- 
ceeded to its northernmost lane of traffic, and had traveled in this lane 
a t  a speed of about 40 miles an hour about 200 yards when he heard 
tires squealing. His wife looked back and "yelled." He turned and look- 
ed back and saw a Renault automobile coming toward him in a spin 
sideways. He  stepped on the gas, and the Renault hit the left rear end 
of his automobile and went straight into the bank near the highway. 
When his automobile was hit, it swerved to the right throwing him 



678 I N  T H E  SUPREME COURT. [261 

against his wife and then back, hitting his hip on the armrest. He  
stopped a short distance down the road and came back to where his 
auton~obile was struck. Khen he got back, defendant was lying down 
crying with her head in some man's lap; she was not unconscious. The 
taillight assembly on the model Dodge plaintiff was driving lights up 
real bright. 

I n  respect to defendant's counterclaim or cross-action, considering 
defendant's evidence in the light most favorable to her, there is plenary 
evidence tending to show that plaintiff was guilty of negligence in op- 
erating his automobile, and that such negligence was a proximate cause 
of defendant's injuries. Plaintiff's contention that defendant's counter- 
claim or cross-action should be nonsuited on the ground that defen- 
dant was guilty of contributory negligence as a matter of law presup- 
poses negligence on his part. Owens v. Kel ly ,  240 N.C. 770, 84 S.E. 2d 
163. 

Plaintiff makes this contention in respect to defendant's testimony 
that she was operating her automobile on low beam: "The only occa- 
sion when i t  is permissible to dim one's lights is when one meets an- 
other vehicle on a highway. G.S. 20-1:31(b). Even then it is required 
that the dimmed headlights render clearly discernible a person 75 
feet ahead. When there is no onconling traffic, one's headlights must 
render clearly discernible a person 200 feet ahead. G.S. 20-131 (a).  
There  a person operates an auton~obile on the highway a t  night with 
headlights on low beam when nothing exists to  require this, he is neg- 
ligent as a matter of law. Pike  v. Seymour,  222 N.C. 42, 21 S.E. 2d 
834." 

It would seem that plaintiff's reference to G.S. 20-131(b) is erron- 
eous, and that he means to cite G.S. 20-131(d). G.S. 20-131(d) reads 
in part: "Whenever a motor vehicle meets another vehicle on any high- 
way it shall be permissible to tilt the beams of the head lamps down- 
n-ard * * * subject to the requirement that the tilted head lamps 
+ H +  shall give sufficient illumination under normal atmospheric con- 

ditions and on a level road to render clearly discernible a person sev- 
. (Italics ours.) G.S. 20-131 (a)  provides: enty-five feet ahead * " * " 

"The head lamps of motor vehicles shall be so constructed, arranged, 
and adjusted that, except as provided in subsection (c) of this section 
[a  subsection in reference to a motor vehicle being operated upon a 
highway or portion thereof, which is sufficiently lighted to reveal a 
person on the highway a t  a distance of 200 feet ahead of the vehicle], 
they mill a t  all times mentioned in 8 20-129, and under normal atmos- 
pheric conditions and on a level road, produce a driving light sufficient 
to render clearly discernible a person two hundred feet ahead, but any 
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person operating a motor vehicle upon the highways, when meeting an- 
other vehicle, shall so control the lights of the vehicle operated by him 
by shifting, depressing, deflecting, tilting, or dimming the headlight 

. (Italics ours.) beams " * * " 
Defendant's evidence shows that it was drizzling rain and there was 

fog. Certainly, this was not operating a motor vehicle "under normal 
atmospheric conditions." I t  would seem that driving an automobile a t  
night with its head lamps on bright might prove to be deficient in 
drizzling rain and fog, and that driving under such conditions with the 
head lamps on dim might be more effective to see ahead. However that 
may be-there is no evidence in the record on this p o i n t t h e  General 
Assembly in defining a motorist's duties as to the lighting equipment 
of his head lamps refers, in G.S. 20-131, to visibility "under normal at- 
mospheric conditions." See Cheatham v. Chabal, 301 Ky. 616, 192 S.W. 
2d 812, for a like construction of quite similar Kentucky statutes. 
Certainly, no provision of G.S. 20-131 states that i t  is permissible to 
dim one's head lamps only when one meets another motor vehicle on a 
highway, and we know of no statute or decision of this State that states 
or holds that it is permissible for a motorist to dim his headlights only 
when he meets another vehicle on the highmay. 

Plaintiff states in his brief: "Where a person operates an automobile 
on the highway a t  night with headlights on low beam when nothing 
exists to require this, he is negligent as a matter of law. Pike v. Sey- 
mour, 222 N.C. 42, 21 S.E. 2d 884." This case does not support the 
sentence for which i t  is cited as authority, and we know of no case in 
our Reports or any statute of this State that supports such a statement 
as made by plaintiff in his brief. The Pike case holds that under the 
statute in force in 1941 plaintiff Pierce who outran his headlights was 
guilty of contributory negligence as a matter of lam. 

G.S. 20-141 prescribes speeds a t  which motor vehicles may be law- 
fully operated on the highways of the State. The 1953 General As- 
sembly amended this statute by a provision which reads: "(e)  The 
foregoing provisions of this section shall not be construed to relieve the 
plaintiff in any civil action from the burden of proving negligence upon 
the part of the defendant as the proximate cause of an accident: Pro- 
vided, that the failure or inability of a motor vehicle operator who is 
operating such vehicle within the maximum speed limits prescribed by 
G.S. 20-141(b) to stop such vehicle within the radius of the lights 
thereof or within the range of his vision shall not be considered negli- 
gence per se or contributory negligence per se in any civil action, but 
the facts relating thereto may be considered with other facts in such 
action in determining the negligence or contributory negligence of such 
opera tor. " 
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Defendant, according to her testimony, was operating her automobile 
a t  a speed of 45 miles in a 55-mile speed zone. Therefore, under the 
provisions of G.S. 20-l4l(e) in force on 26 May 1960, she cannot be 
held guilty of contributory negligence pcr se merely because she was 
operating her automobile on "lorn beam" and was unable to stop her 
automobile within the rad~us  of her lights or the range of her vision. 
Burchette v. Distributing Co., 243 N.C. 120, 90 S.E. 2d 232; Beasley 
v. Willianzs, supra. 

It is a fundamental principle that the only contributory negligence 
of legal importance is contributory negligence which proximately causes 
or contributes to the injury under judicial investigation. Adams v. 
Board of Education, 248 N.C. 506, 103 S.E. 2d 854; Holderfield v. 
Trucking Co., 232 N.C. 623, 61 S.E. 2d 901; Elder v. R. R., 194 N.C. 
617, 140 S.E. 298; 11400re v. Iron Works, 183 N.C. 438, 111 S.E. 776; 
65 C.J.S., Negligence, sec. 129. 

What is the proximate or a proximate cause of an injury is ordinarily 
a question for a jury. I t  is to be determined as a fact from the attend- 
ant circumstances. Conflicting inferences of causation arising from the 
evidence carry the case to the jury. Pmett  v. Inman, supra. 

Cookson v. Humphrey, 355 Rlich. 296, 93 N.W. 2d 903, is a case with 
a factual situation in many ways similar to the instant case. I n  the 
Cookson case the Court said: "That plaintiff was guilty of negligence 
as a matter cf law cannot be doubted. Was his negligence a proximate 
cause of the accident?" The Court held that it was improper to nonsuit 
plaintiff where the evidence raised an issue as to whether the deficiency 
of his lights or his excessive speed contributed to causing the collision 
with defendant's truck, which had negligently entered a four-lane in- 
tersection across the path of plaintiff, who was traveling on a favored 
street, since i t  could have been found that under the circumstances 
plaintiff would not have been able to avoid the collision even if he had 
been driving a t  a proper speed with adequate lights. 

In 8 Am. Jur. 2d, Automobiles and Highway Traffic, § 707, and in 
Annotation, 67 A.L.R. 2d 141, § 7(a) ,  there are set forth a number of 
cases which hold that the plaintiff was contributorily negligent, or a 
finding that he was contributorily negligent was justified or required 
where it appeared that he was driving his vehicle with inadequate, dim, 
or deflected headlights and was involved in a collision with a vehicle 
proceeding in the opposite direction, or the same direction, or a t  an in- 
tersection, and also a number of cases which hold that under such cir- 
cunlstances the plaintiff was not negligent or that, if he was negligent, 
it was not a contributing cause of the collision. A study of a number 
of these cases, which have reached divergent results, shows that each 
case was controlled by its attendant facts and circumstances. 
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That  defendant was guilty of negligence in operating her automobile 
on "low beam" a t  a speed of 45 miles an  hour in drizzling rain and 
fog, when her head lamps were illuminating the highway only two car 
lengths ahead, is manifest. However, if more than one legitimate infer- 
ence can be drawn from the evidence, the question of proximate cause 
is to be determined by the jury. Lincoln 21. R. R., 207 N.C. 787, 178 
S.E. 601. Defendant's evidence would permit a jury to find that  she 
was driving her automobile a t  night with her headlights on low beam 
and her windshield wiper working, under prevailing conditions of drizzl- 
ing rain and fog, a t  a speed of 45 miles an  hour in a %-mile speed zone 
in her extreme right lane of traffic on a four-lane highway, when her 
head lamps mere illuminating the highway only two car lengths ahead; 
that  she was matching the road ahead of her; that under such condi- 
tions it ~ ~ o u l d  have been hazardous for her to have been watching a 
parking lot off the four-lane highway to her left; that  plaintiff drove 
his automobile with no lights burning into the highway about two car 
lengths, or about 25 feet, ahead of her and in the path of her lane of 
traffic; t ha t  with plaintiff's automobile coming into the highway from 
her left, i t  would not have come within the ambit or spread of the rays 
of her head lamps if they had been on bright and had complied strictly 
with the provisions of G.S. 20-131(a), in time to have permitted defen- 
dant to see it and to avert a collision; and that  even though defendant 
n-as negligent in the operation of her automobile, i t  did not contribute 
to her injuries as a proximate cause thereof. The trial court properly 
denied plaintiff's motion for judgment of compulsory nonsuit of defen- 
dant's counterclaim or cross-action. 

I n  its charge on the fifth issue, the court instructed the jury, inter 
alia, that  if defendant was entitled to recover a t  all, she was entitled 
to recover for future suffering of body and mind, and tha t  if by  such 
injury she has been to any extent permanently disabled, then the jury 
should take such fact into consideration in determining her damage. 
Plaintiff assigns this part  of the charge as error, on the ground that  
defendant has offered no evidence tending to show that  she sustained 
any permanent injury in the collision, which will result in future 
suffering. 

The amount of pecuniary damages is not prewmed. The burden of 
proving such damages is upon the party claiming them to establish by 
evidence, (1) scch facts as will furnish a basis for their assessment ac- 
cording to some definite and legal rule, and (2) that  they proximately 
resulted from the wrongful act. If there is no evidence as to the extent 
of the pecuniary damage, there can be no recovery of substantial dam- 
ages, where the elements of damage are susceptible of pecuniary ad- 
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measurement. Lieb v. Mayer, 2-1-1 N.C. 613, 94 S.E. 2d 658; 25 C.J.S., 
Damages, § 144. 

Where there is evidence from which a conclusion of permanent in- 
jury proximately resulting from the wrongful act may properly be 
d r a m ,  the court should charge the jury so as to permit its inclusion in 
an award of damages. On the other hand, where there is not sufficient 
evidence of the permanency of an injury proximately resulting from the 
wrongful act, the court should not give an instruction allowing the jury 
to assess damages for permanent injuries. To warrant an instruction 
permitting an award for permanent injuries, the evidence must show 
the permanency of the injury and that it proximately resulted from the 
wrongful act with reasonable certainty. M?iile absolute certainty of the 
permanency of the injury and that it proximately resulted from the 
wrongful act need not be sho~vn to support an instruction thereon, no 
such instruction should be given where the evidence respecting perm- 
anency and that it proximately resulted from the wrongful act is pure- 
ly speculative or conjectural. Hermilla v. Peterson, 171 Neb. 365, 106 
N.W. 2d 507; Diemel v. TVeirich, 261 Wis. 265, 58 N.\lT. 2d 651; Mac- 
Donald v. Firth, 202 Va. 900, 121 S.E. 2d 369; 25 C.J.S., Damages, § 
185, d ;  15 Am. Jur., Damages, 8 377. 

Defendant testified as to the injuries she sustained in the collision 
substantially as follows: -4s a result of the collision, she mas thrown 
from her automobile and knocked unconscious. When she recovered 
consciousness in a hospital the next morning, she had some pulled 
muscles in her neck and could not raise her head off the bed, and her 
head and left leg were bruised. During her stay in the hospital, she 
could not lift her head up because of these muscles, her head and leg 
hurt her, and she could hardly move her leg for a while. She had had 
no prior injury to her head and leg. Her physician in the hospital mas 
Dr.  Rlorgan. Khile she was in the hospital, he performed a rectal op- 
eration upon her, which had no connection with the collision. On 2 June 
1960 she was discharged from the hospital and removed to her home. 
She was confined there for some time. About a month later she return- 
ed to work as a looper a t  Vision Hosiery in Relmont. She was out of 
work about a month. Her head and neck still hurt. Her left leg still 
hurts; i t  has nevcr gotten better; it has :I, numbness. She can sit a while 
and it goes to sleep and gets real numb, and she can hardly walk. She 
has been to see Dr.  Morgan several times about her leg. He  sent her to 
see Dr. Miller, an orthopedic doctor. She saw him twice in August 
1962. He prescribed exercises for her leg. Dr.  Morgan's bill for attend- 
ing her for her injuries sustained in the collision was $25. 

Dr.  Charles Ilorgnn, a witness for plaintiff, testified in substance ex- 
cept when quoted: He  saw defendant on the night of 26 May 1960 in 
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the emergency room a t  Gaston Memorial Hospital. She was complain- 
ing of headaches and of bruises on her leg and body. She was quite 
dazed. She had amnesia as to the circumstances immediately preced- 
ing the accident. Her amnesia cleared up after 12 to 14 hours. He  saw 
her during her stay in the hospital. In  the hospital she had some bruis- 
ed areas on her left hip, left thigh, and tenderness over the area. Sub- 
sequently he saw her a t  his office. The tenderness had disappeared, but 
she had some numbness to pin-pricks or touching of the left thigh area. 
Because of pain in her left hip and numbness to pin-pricks, he referred 
her for an orthopedic consultation. When he examined her a t  the hos- 
pital, no bleeding was apparent, and there was no rigidity or stiffness 
of the neck. I n  the hospital he took X-rays of her skull and of her 
neck, and they were normal. "I had noted in the hospital records no 
indication of bruising to the left leg or scratches or cuts. The only 
specific statement with regard to this was in the emergency room, a t  
which time nothing was apparent a t  that time on admission. I n  the dis- 
charge notes I've noted no complaints about the left leg or any injury 
to it, * * " The appearance of the area as far as the left leg and thigh 
are concerned here, or what you might want to term the hip area, seem- 
ed at  the time to be of relatively trivial or slight nature. There was 
nothing apparent in the emergency room, and, of course, i t  takes some 
time usually for a relatively moderate bruise to develop when you see 
something like this. It remained in my opinion relatively trivial a t  
least 'ti1 I discharged her from the hospital. I made no notes of that. 
I t  was something which in this sense we expected to clear itself without 
any specific treatment, as we would expect a contused area that might 
develop to do, * * " Well, the patient's had continuing complaints." 
Dr.  Jlorgan expressed no opinion that any of defendant's injuries were 
permanent, and no opinion as to the cause of the pain and numbness 
in defendant's left leg. 

Dr. Miller was not called as a witness. We have summarized all the 
evidence in the record as to defendant's injuries. 

Defendant's testimony is to the effect that a t  the time of the trial 
her head and neck and left leg still hurt, and that she still has numb- 
ness in her left leg. I s  this condition permanent, and was i t  proximately 
caused by the wrongful act of plaintiff? I s  this numbness in her left 
leg caused or contributed to by the injuries she sustained in the colli- 
sion, or is it caused or contributed to by poor circulation or arthritis? 
Defendant's evidence gives no answer; it is left in the realm of con- 
jecture and speculation. The record has no evidence that would permit 
a jury to find with reasonable certainty that she sustained any perm- 
anent injury as a proximate result of the collision. The instruction per- 
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mitting the jury to award damages for permanent injury was highly 
prejudicial to plaintiff, because i t  is apparent from the evidence in the 
record of defendant's injuries, and of her continuing complaints of pain, 
which complaints of pain are subjective in character, and from the 
size of the verdict that the jury awarded defendant damages on the 
theory she had sustained permanent injuries proximately resulting 
from the collision. 

In  Diemel 21. Weirich, supra, the Court said: "It is a rare personal 
injury case indeed in which the injured party a t  time of trial does not 
claim to have some residual pain from the accident. Not being a medi- 
cal expert, such witness is incompetent to express an opinion as to how 
long such pain is going to continue in the future. The members of juries 
also being laymen should not be permitted to speculate how long, in 
their opinion, they think such pain will continue in the future, and fix 
damages therefor accordingly." 

Plaintiff has numerous other assignments of error to the charge in 
respect to the first, second, and fourth issues, which present serious 
questions as to whether the trial judge complied with the provisions of 
G.S. 1-180 requiring him to declare and explain the law arising on the 
evidence given in the case. We refrain from a discussion of these other 
assignments of error, for the questions presented thereby may not re- 
cur when the case is tried again. In our opinion, and we so hold, plain- 
tiff is entitled to a new trial, and i t  is so ordered. 

New trial. 

CHARLES DAVIS, BY HIS NEST E'RIEI~D, ROBERT ALLEN v. WILLIAM 
RIGSBY. 

(Filed 29 April, 1904.) 

1. Pleadings § 29; Evidence § 20- 
A party is bound by a n  allegation contained in his own pleacling and he 

cannot subsequently take a position contrary thereto. 

2. Tria l  § 21- 

On motion to nonsuit, plaintiff may not avail himself of evidence con- 
trary to a positive allegation in his complaint. 

3. Antomobiles § 4 0 -  
A passenger who enters an automobile with knowledge that the driver 

is under the influence of an intoxicant and voluntarily rides with him is 
guilty of contributory negligence per se barring recovery as  a matter of law 
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for injury resulting from the driver's negligent operation of the car. He 
cannot avoid the consequences of his contributory negligence by testifying 
that the drirer was not "drunk" but only "under the influence of an in- 
toxicant." 

APPEAL by defendant from Huslcins, J., August 1963 Session of MAD- 
ISON. 

Action for personal injuries growing out of an automobile upset. I n  
his complaint plaintiff alleges: 

About 10:30 p.m. on December 22, 1961, plaintiff was a guest pas- 
senger in defendant's automobile which he was negligently operating on 
a public highway a t  an unlawful rate of speed, without keeping it 
under proper control, and while under the influence of some intoxicat- 
ing beverage. As a result, the vehicle overturned and plaintiff was in- 
jured. 

Defendant denied all allegations of actionable negligence but, in the 
alternative and in bar of plaintiff's right to recover, averred that if he 
were operating the automobile while under the influence of some intox- 
icating beverage, plaintiff knew his condition a t  the time he became an 
occupant of the vehicle and voluntarily remained in it without protest- 
ing his speed or manner of operating the car. 

Plaintiff's evidence tended to show the following facts: 

At the time of the accident plaintiff was sixteen years old; a t  the 
time of the trial he was eighteen. He spent the evening of December 
22, 1961 a t  the AIarshall Skating Rink on Corkscrew Road. The de- 
fendant and E d  Rice (the plaintiff in a companion case) were also 
there and he observed them both drinking beer. At 10:OO p.m. plain- 
tiff and Ronnie Johnson asked defendant for a ride home and the four 
left in defendant's 1957 Plymouth. Defendant proceeded from Cork- 
screTy Road to the JJTalnut Creek Road where he overtook and passed 
another automobile. As he did so Ronnie Johnson informed defendant 
that they were meeting a highway patrol car and after it had passed 
he said to the defendant, "He's turning around." Defendant immedi- 
ately increased his speed, ignored a stop sign when he entered the Mar- 
shall Bypass on a left turn, and went off the road on the right shoulder 
while "he was moving pretty fast." When he turned the car back on the 
pavement i t  upset a t  a point two hundred and forty-four feet south of 
the place where it had left the road. 

On cross-examination plaintiff testified: "And I knew that William 
Rigsby was under the influence of beer or intoxicating beverages a t  the 
time I got into the car . . . He wasn't drunk. I still say he was op- 
erating the car while under the influence of intoxicating beverage. I do 
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say he wasn't so drunk that he couldn't drive. He  was so drunk that 
he was affected and was under the influence. What I am telling the jury 
this morning is that he wasn't so drunk that he didn't know what he 
was doing. I saw him drinking beer and that is what I testified to, and 
that is the truth." Plaintiff also testified that he had no conversation 
whatever with defendant between the time they left the skating rink 
and the time the accident occurred. 

The defendant, called as a witness by the plaintiff, testified that he 
had consumed no wine, beer, whiskey, or other intoxicating beverages 
that evening; that he ran off the road because an approaching car with 
very bright lights came over into his lane of travel. 

At the close of plaintiff's evidence the defendant also rested and 
moved for judgment as of nonsuit. The motion was overruled. Issues 
of negligence, contributory negligence and damages were submitted to 
the jury and answered in favor of the plaintiff. From judgment entered 
on the verdict defendant appealed, assigning as error the failure of the 
court to allow his motion for judgment as of nonsuit. 

A. E. Leake for plaintiff. 
Williams, Williams and Morris for defendant. 

SHARP, J. The basis of defendant's appeal is his contention that 
plaintiff's evidence establishes his contributory negligence as a matter 
of law. Plaintiff's argument is that, notwithstanding his own testimony 
to the contrary, he offered defendant's testimony that he had drunk no 
intoxicants that night and that this conflict in the evidence was for the 
jury to resolve. Ordinarily this would be true, but plaintiff overlooks 
the positive allegation in his complaint that a t  the time of the accident 
defendant was operating his automobile while under the influence of 
an intoxicating beverage thereby proximately causing the upset. A 
party is bound by his pleadings and, unless withdrawn, amended, or 
otherwise altered, the allegations contained in all pleadings ordinarily 
are conclusive as against the pleader. He cannot subsequently take a 
position contradictory to his pleadings. Credit Corp. v. Saunders, 235 
K.C. 369, 70 S.E. 2d 176; 71 C.J.S., Pleading $ 59. Therefore, so far 
as plaintiff's right of action is concerned, his allegation that defendant 
was under the influence of an intoxicant a t  the time of the accident is 
conclusive and any evidence to the contrary must be disregarded in 
passing on the motion for nonsuit. 

It is negligence per se for one to operate an automobile while under 
the influence of an intoxicant within the meaning of G.S. 20-138. W a t -  
ters v. Parrish, 252 N.C. 787, 115 S.E. 2d 1. If one enters an automo- 
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bile with knowledge that the driver is under the influence of an intoxi- 
cant and voluntarily rides with him, he is guilty of contributory neg- 
ligence per se. Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108; Dinkins 
v. Carlton, 255 N.C. 137, 120 S.E. 2d 543. 

Plaintiff's own testimony established his knowledge that defendant 
was under the influence of an intoxicant a t  the time he entered his 
automobile. He cannot avoid the consequences of his lack of prudence 
by saying that the defendant was not drunk. The two terms are not 
necessarily synonymous. State v. Painter, 261 N.C. 332, 134 S.E. 2d 
638. Defendant's motion for a judgment as of nonsuit should have been 
allowed. 

Reversed. 

ED RICE, PLAINTIFF V. WILLIAM RIGSBY, DEFENDANT. 

(Filed 29 April, 1964.) 

APPEAL by defendant from Huskins, J., August 1963 Session of MAD- 
ISON. 

This case is the companion to Davis v. Rigsby, ante 684. The allega- 
tions in the two complaints, except as to the damages, are identical. The 
two cases were consolidated for trial below but, on appeal, two sub- 
stantially identical transcripts were filed and each was docketed as a 
separate case. Reference is made to the opinion in Davis v. Rigsby, 
supra, for the details of pleadings anti evidence omitted herein. 

Upon the trial, plaintiff Rice testified that he was sixty-eight years 
old and a second cousin of the twenty-four year old defendant. Before 
going to the Marshall Skating Rink the two had gone to Pike's place 
just across the Buncombe County line and purchased "two six-packs 
of small cans of beer." At the skating rink each drank three cans dur- 
ing the evening. Plaintiff insisted that he himself drank only three cans. 
He said he did not actually know how many defendant had consumed 
but he did not act drunk and "was not too far along" when they left 
with Davis and Johnson a t  10:OO p.m. All the beer had been consumed 
by someone though plaintiff insisted that defendant was neither drunk 
nor under the influence of an intoxicant. On an adverse examination 
conducted prior to the trial, plaintiff had testified that he and the de- 
fendant together drank tvelve cans of beer prior to the accident; that 
he himself felt the beer he had consumed; and that he knew the defen- 
dant was under the influence. 
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Plaintiff's version of events immediately preceding the upset was that 
defendant entered the Marshall Bypass from the Walnut Creek Road, 
an intersection controlled by a stop sign, at a speed of from sixty to 
sixty-five miles an hour. Then, for the first time, he said, "Bill you had 
better slow down, you are going to kill us." This was "a thought or 
two" before the car turned over. Defendant was called as a witness by 
plaintiff and, after testifying that he had had nothing a t  all to drink 
that night, said that a t  the time he ran off the road "Ed Rice was cut- 
ting up in my car. He was punching a t  me, hitting me on the shoulder 
and ribs, and I reckon he mas having fun." 

At the conclusion of plaintiff's evidence, which was all the evidence, 
defendant's motion for nonsuit was overruled. The jury answered the 
issues of negligence, contributory negligence, and damages in favor of 
the plaintiff. From judgment entered on the verdict defendant appealed 
assigning as error the denial of his motion for judgment as of nonsuit. 

A. E. Lealce for plaintiff. 
Williams, TVilliams & Morris for defendant. 

PER CURIARI. The testimony of both plaintiff and defendant that 
defendant was neither drunk nor under the influence of any intoxicant 
a t  the time his autonlobile overturned and injured plaintiff is set a t  
naught by the allegation in plaintiff's complaint that defendant was 
operating his motor vehicle while under the influence of an intoxicating 
beverage and that such operation was the proximate cause of his in- 
juries. The opinion in Davis v .  Rigsby, supra, is controlling here. The 
motion for nonsuit sliould have been allowed. 

Reversed. 

MARY RUTH HORNE a m  HUSBAND, JAMES D. HORNE v. HETTIE GRIF- 
FIN HORNE, Wmow; AND JESSE BRADY HORNE AND WIFE, ELIZA- 
BETH ARNEY HORNE. 

(Filed 29 April, 196-1.) 

1. Appeal and Error § 3- 

Ordinarily, order of the judge affirming the clerk in ordering actual par- 
tition is an interlocutory order and not appealable, but a decree denying the 
right to actual partition and ordering a sale is appealable. In the instant 
case order of sale might hare ensued sequent the order appealed from, and 
the appeal is allon-ed. 
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2. Partition 3 1- 
A tenant in common has the right to insist that the entire lands owned 

by them be partitioned in the one proceeding even though it is necessary 
to allot the dower and partition the lands subject to the dower 
estate. G.S. 46-15. 

APPEAL by respondents from Brock, Special Judge, at  Chambers in 
TJTadesboro, North Carolina, 19 October 1963. From ANSON. 

This is a special proceeding brought by the petitioners for the allob 
ment of dower and partition of land between the two tenants in com- 
mon. 

Petitioners allege and respondents admit that Brady B. Horne, late 
of Anson County, North Carolina, died intestate in 1958, leaving him 
surviving his widow, Hettie Griffin Horne, and two children, Mary 
Ruth Horne Horne (whose spouse is James D. Horne), and Jesse 
Brady Horne (whose spouse is Elizabeth Arney Horne) ; that a t  the 
time of his death he owned 46 acres of land as described in the petition; 
that said tract of land is now owned by Mary Ruth H. Horne and Jesse 
B. Horne, subject only to the dower interest of their mother, Hettie 
Griffin Horne. 

Petitioners allege and respondents admit that "the nature and size 
of said land is such that an actual division thereof can be made among 
the said tenants in common without injury to any of the parties in in- 
terest." 

The Assistant Clerk of the Superior Court of Anson County ordered 
the allotment of dower, that only the remaining portion of the said 46 
acre tract, after allotment of dower, be partitioned between the ten- 
ants in common, and that "any of the parties hereto shall be allowed 
ten days within which to file supplemental pleadings as they so desire 
on the question of whether actual partition of the remainder interest in 
the dower land can be made without injury to some or all of the part- 
ies interested." 

The respondents appealed to the judge of the Superior Court who 
heard the matter by consent a t  Chambers. 

The judge ordered (1) that the widow's dower be allotted; (2) 
"( t )hat  the remainder of said forty-six acre tract (excluding that part 
allotted as dower) be partitioned between the two tenants in com- 
mon, Mary Ruth Horne and Jesse Brady Horne, in two equal shares 

, (3)  that, l1(e)xcept as in point of value as near as possible ++ " *". 
modified herein, the order of the Assistant Clerk of the Superior Court 
of Anson County is affirmed"; and (4) that " (t)his cause is remanded 
to the Clerk of the Superior Court of Anson County for further pro- 
ceedings herein not inconsistent with this order; and for the adjudica- 
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tion, upon the further application of either party, as to the susceptibility 
of the dower to an actual partition between the two tenants in common, 
subject to the life estate of the widow." 

From the foregoing order the respondents appeal, assigning error. 

Taylor, Kitchen & Taylor for petitioner appellees. 
E. A. Uzghtower for respondent appellants. 

DENNY, C.J. The question posed for determination on this appeal 
is whether or not the respondent Jesse Brady Horne is entitled to have 
the entire 46 acre tract of land partitioned between the two tenants in 
common, subject to the dower of Hettie Griffin Horne. 

It is provided in pertinent part by G.S. 46-15: "When there is dower 
or right of dower on any land, petitioned to be sold or divided in sever- 
alty by actual partition, the woman entitled to dower or right of dower 
therein may join in the petition. T h e  land to be divided in severalty 
shall be allotted to  the tenants i n  comrrlon * * * subject to  the dower 
right or dower, and either may be asked and assigned a t  the same time 
that partition thereof is made and by same commissioners * * *." 
(Emphasis added.) 

Dower may be allotted and the lands partitioned anlong the tenants 
in common in the same proceeding. Vannoy v. Green, 206 N.C. 77, 173 
S.E. 277; Baggett v. Jackson, 160 N.C. 26, 76 S.E. 86; AlcIntosh, North 
Carolina Practice & Procedure, Partition, section 2402, a t  page 502. 

Ordinarily the order of a judge affirming the clerk in ordering actual 
partition is an interlocutory order and is not res judicata and therefore 
not appealable. H y m a n  v .  Edwards, 217 N.C. 342, 7 S.E. 2d 700; 
iVavigation Co. v .  Worrell,  133 N.C. 93, 45 S.E. 466. 

On the other hand, a decree denying the right to actual partition and 
ordering a sale, affects a substantial right from which an appeal may 
be taken. H y m u n  2). Edwards, supra. 

In  the instant case, i t  may be that the order entered below, if no ap- 
peal had been taken therefrom, would result eventually in the necessity 
for a sale of that portion of the 46 acre tract allotted as dower. The 
respondent Hettie Griffin Horne, widow of Brady B. Horne, in her 
answer requested the appointment of commiseioners to allot to her one- 
third in value of said tract of land, including the dwelling house and 
outbuildings and improvements appurtenant thereto, for the term of 
her natural life. 

In  the case of Luther v .  Luther, 157 W.C. 499, 73 S.E. 102, it is said: 
"The authorities seem to agree that tenants in common cannot, as a 
matter of right, have partial partition of the lands owned by them, and 
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that when only a part of the land is described in the petition the defen- 
dant may allege that there are other lands owned in common and have 
them incIuded in the order of partition. 30 Cyc., 177; Brown V .  Lynch, 
21 Am. St., 473; Bigelow v. Littlefield, 83 Am. Dec., 484. 

"In the last case cited. the Court says: 'One tenant in common can- 
not enforce partition of part only of the common estate. * * * Such 
a course would lead to fraud and oppression * * ".' 

"If a different rule should be adopted and three or four small tracts 
of land were owned in common, separate petitions could be filed for 
each, costs would be increased, and frequently sales for division would 
be necessary, when if all were included in one petition an actual par- 
tition would be practicable." 

In 40 An?. Jur., Partition, section 32, page 27, it is said: "It is a well- 
established rule that a suit for partition should include all the lands of 
the original cotenancy, and if it does not, any party, whether his in- 
terest extends through all such lands or is restricted to some specific 
part, may insist that the omitted land or lands be included in the suit, 
and that all persons be made parties whose presence is necessary to a 
partition with such lands included * " * . Where two or more persons 
become cotenants either of a single or of several distinct tracts of land, 
each of them is entitled to partition of all their common property, with- 
in the jurisdiction of the court, by a single proceeding, and cannot be 
deprived of this right by any act or conveyance of any of his coten- 
ants. * * " The fact that one cotenant has mortgaged a part of the 
lands of the cotenancy does not entitle the others to partition of that 
part of the land only not covered by the mortgage * " *. 

"If cotenants own two tracts, they may voluntarily divide one of 
them, or they may ask the court to divide one of them, without depriv- 
ing themselves of the right or the court of jurisdiction subsequently to 
apportion the other. * * *" 

The case of Seaman v. Seaman, 129 N.C. 293, 40 S.E. 41, holds that 
where a petitioner petitions the court for sale of land for partition, and 
one of the respondents is a widow entitled to dower, the dower should 
be alIotted before the land is sold. 

Likewise, in Baggett v. Jackson, supra, it was held that, although 
R4. A. Baggett might be the orner  of a life estate, the petitioning co- 
tenants could have actual partition of the remainder. The Court said: 
"The law was otherwise prior to chapter 214 of Laws 1887, section 2 of 
which is copicd in section 2508 of the Revisal (now codified as G.S. 46- 
23), which reads as follows: 'The existence of a life estate in any land 
shall not be a bar to a sale for partition of the remainder or reversion 
thereof, and for the purposes of partition the tenants in common shall 
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be deemed seized and possessed as if no life estate existed. But this 
shall not interfere with the possession of the life tenant during the ex- 
istence of his estate'." (Emphasis added.) 

In  the instant case, all parties agree that the entire 46 acre tract can 
be partitioned without injury to any of the parties in interest, conse- 
quently, the provisions of G.S. 46-16 and G.S. 46-22 are not applicable 
to this proceeding. 

TTThere there is no allegation, proof, or finding that an actual parti- 
tion cannot be made without injury to some or all of the parties, the 
court is without jurisdiction to order a sale. Seawell v. Seawell, 233 
N.C. 735,  G5 S.E. 2d 369. 

In  the absence of any allegation, proof, or finding that the entire 
tract owned by the tenants in common herein cannot be partitioned 
without injury to any of the parties in interest, the tenants in common 
are entitled to have the entire 46 acre tract allotted in severalty to the 
tenants in common, subject to the dower of Hettie Griffin Horne, as 
authorized by G.S. 46-15. 

This cause is remanded for further proceeding not inconsistent with 
this opinion. 

Error. 

LILLIE L. COATS. WIDOW: CHARLIE WINSTON LANGDON AND WEE, 
SHIRLEY S. LANGDON; THOMAS H. LANGDON AND WIFE, VIRGINIA 
S. LANGDON; MARY FRANCES L. FINCH AKD HUSBAND, TRAVIS 
FINCH; VICTOR LLOYD LANGDON AKD WIFE, GENEVA W. LANG- 
DON; ROSCOE H. LANGDON v. PEGGY L. WILLIAMS, MINOR; AND 

HUSBAND, 1IARVIN WILLIA3IS; CHRISTINE L. BYRD, MIiYOR, A N D  
HUSBAKD. BOBBY BPRD;  DAVID BRUCE LAXGDON, A MINOR, AND 
BOBBY RAT LANGDON, MIXOR. 

(Filed 29 April, 1964.) 

1. Partition § 3- 

-4 petition for partition is subject to demurrer under the ordinary rules 
governing pleadings. 

2. Dower 5 3- 
Nothing else appearing, a widow is entitled to dower in each tract of 

land of which her husband died seized. G.S. 30-5. 

3. Partition 3 1- 
The esistence of the wido1~'s dower right does not preclude partition, 

and the widow may join in the petition and have her don7er allotted or the 
present cash ralue of her dower paid her. G.S. 46-15. 
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4. Same-- 
A tenant in common has the right to insist that each tract owned by 

them be partitioned in one transaction, either by actual partition or by par- 
tition sale if actual partition cannot be had without injury to some of the 
tenants. 

5. Partition § 5- 

The petition alleged that the widow had agreed that she would re- 
nounce her dower right in one tract of land in consideration of the con- 
veyance by some of the tenants of their interest in another tract, and 
prayed for sale for partition of the first tract. The petition failed to allege 
clearly the respective interests of each party in each tract or the extent to 
which the agreement between the widow and some of the tenants had 
been esecuted. Held: Order sustaining demurrer of the guardian ad litem 
for a minor tenant for failure of the petition to allege that actual partition 
could not be fairly made if both tracts were sold, is upheld. 

APPEAL by petitioners from Phillips, E.J., November 1963 Session of 
JOHI~STON. 

This is a special proceeding for a partition sale of a tract of land in 
Elevation Township, Johnston County, containing 18 acres. The hear- 
ing below was on the demurrer of respondents Williams to the petition. 

Petitioners' allegations, summarized except when quoted, are as fol- 
lows : 

Charles V. Langdon died intestate April 2, 1953, seized and possess- 
ed of said 18-acre tract and of a tract in Cleveland Township, John- 
ston County, containing 33.2 acres. 

He was survived by his wife, Lillie L. Coats, and nine children. The 
widow and five of the children, to wit, Charles Winston Langdon, 
Mary Frances L. Finch, Thomas H .  Langdon, Victor Lloyd Langdon 
and Roscoe H. Langdon, all of age, are petitioners. Four of the chil- 
dren, to wit, Peggy L. Williams, Christine L. Byrd, David Bruce 
Langdon and Bobby Ray Langdon, are respondents. Peggy L. Wil- 
liams is twenty years of age. Her husband, Marvin Williams, is 
twenty-one. Christine L. Byrd is eighteen years of age. Her husband, 
Bobby Byrd, is twenty. David Bruce Langdon is sixteen years of age. 
Bobby Ray Langdon is thirteen. 

The and nine children own said 18-acre tract as tenants in 
common. Each child owns an undivided one-ninth interest subject to 
the widow's dower. 

The petition alleges "the said Lillie L. Coats, widow, does hereby 
agree with the parties to this petition that in lieu of her dower in the 
tract of land described in Paragraph 1 above (the 18-acre tract), that 
she will and does renounce her right to dower" in said 18-acre tract 
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"provided that the children of Charles V. Langdon, who are of age, 
will convey to her their respective interests in the 33.2 acre tract"; that 
"the parties to this petition who are sui juris have done so"; and that, 
simultaneously with the execution and delivery of tlie commissioner's 
deed, she will execute a quitclaim deed to the purchaser. 

The nature and size of the 18-acre tract "is such that an actual par- 
tition thereof cannot be made without injury to the several persons in- 
terested therein." 

Petitioners pray that the 18-acre tract be sold and the net proceeds 
"divided among the said tenants in common in the proportions of their 
several interests therein." 

The record does not show the appointment of a guardian ad l i tem 
for respondent Peggy L.  Williams. The record shows attorneys for re- 
spondents Williams filed a demurrer to the petition. The demurrer as- 
serts the petition does not allege facts sufficient to constitute a cause of 
action in that the petition does not allege that an actual partition may 
not be fairly made if all the lands owned by the tenants in common are 
taken into consideration. 

The clerk of the superior court overruled said demurrer. Upon appeal 
by respondents ~I7illiams, Judge Phillips "set aside, vacated and re- 
versed" the order of thc clerk and sustained the demurrer of respon- 
dents TJ7illiams. However, his judgment sustaining the demurrer did 
not dismiss the proceeding. It was ordered that "the petitioners may 
amend their petition within 30 days if they are so advised." 

By  order dated October 19, 1963, the clerk appointed L. Austin 
Stevens guardian ad l i t em for respondents Christine L. Byrd and hus- 
band, Bobby Byrd, David Bruce Langdon and Bobby Ray Langdon. 
No answer, den~urrer or other pleading has bcen filed in behalf of said 
minors by their guardian ad litenz. An order was entered by Judge 
Phillips, simultnneously with the entry of his judgment sustaining the 
demurrer of respondents Williams, providing: "Now, therefore, for 
cause shown above, the respondent, L. Austin Stevens, Guardian Ad 
Litem, is hereby given 30 days after the certification of the judgment 
of tlie Supreme Court to the Superior Court of Johnston County in 
which to file answer, if the same is necessary." 

Petitioners escepted to said judgment of Judge Phillips sustaining 
the demurrer of respondents Williams and appealed. 

E,  V .  W i l k i n s  for petitioner appellants. 
L y o n  R. L y o n  for respondent appellees. 

BOBBITT, J. "General rules of pleading as to demurrers ordinarily 
apply as to the grounds for demurrer to a bill, complaint, or petition for 
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partition." 68 C.J.S., Partition § 97(b) ; 40 Am. Jur., Partition § 71; 
McIntosh, N. C. Practice and Procedure, § glO(2). 

The facts alleged in the petition disclose: Subject to the widow's 
right of dower, each of the nine children acquired an undivided one- 
ninth interest in the 18-acre and in the 33.2-acre tracts. 

The widow's right of dower is "a fixed and vested right of property 
in the nature of a chose in action-the right to demand an assignment 
of dower." Trust Co. v. Watkins, 215 N.C. 292, 291, 1 S.E. 2d 853. Here 
there has been no assignment of dower to the widow. Unless and until 
dower is assigned, both tracts, nothing else appearing, are subject to 
the widow's right of dower. G.S. 30-5; Harrington v. Harrington, 142 
N.C. 517, 55 S.E. 409. 

Tenants in common are entitled as a matter of right to partition or 
to a partition sale if actual partition cannot be made without injury 
to some of the tenants. Batts v. Gaylord, 253 N.C. 181, 116 S.E. 2d 
424, and cases cited. Too, a widow, in respect of her right of dower, 
may join in the petition. G.S. 46-15; Baggett v. Jackson, 160 N.C. 26, 
76 S.E. 86. 

The purport of petitioners' allegations seems to be that the widow, 
on the one hand, and the five children who are petitioners, on the other 
hand, have entered into an agreement whereby the widow renounces 
her right of dower in the 18-acre tract in consideration of their convey- 
ance to her of their respective interests in the 33.2-acre tract. The alle- 
gations are indefinite, indeed somewhat contradictory, as to the extent, 
if any, the alleged agreement has been executed. Too, the petition is 
silent as to the widow's claim and right of dower in respect of the 33.2- 
acre tract. 

The four children who are respondents are not parties to the alleged 
agreement. Consequently, petitioners may assert against said respon- 
dents only rights to which they are entitled under the law. 

The petition discloses affirmatively that the sole purpose of the spe- 
cial proceeding is to sell the 18-acre tract and divide the proceeds 
equally among the nine children. The petition and prayer contemplate 
no action whatever with reference to the 33.2-acre tract. 

"The authorities seem to agree that tenants in common cannot, as a 
matter of m'ght, have partial partition of the lands owned by them, and 
that mrhen only a part of the land is described in the petition the defen- 
dant may allege that there are other lands owned in common and have 
them included in the order of partition. 30 Cyc., 177; Brown v. Lynch, 
21 Am. St., 473; Bigelow v. Littlefield, 83 Am. Dec., 484." Luther v. 
Luther, 157 N.C. 499, 73 S.E. 102; see also, 40 Am. Jur., Partition 8 
32; 68 C.J.S., Partition 8 55 (b) (1). 



IN THE S U P R E M E  COURT. 

Here, the petition discloses tha t  parties to  this proceeding are the 
owners of the two tracts. Even so, under petitioners' allegations the 
facts as to the respective interests of the parties in each tract are un- 
clear. Suffice to say, the facts alleged are insufficient to show that  pe- 
titioners are entitled to a partition sale of the 18-acre tract. I n  the ab- 
sence of all relevant facts, we deem i t  inappropriate to discuss the ex- 
tent, if any,  ultimate decision may be based upon Luther v. Luther, 
supra. 

The judgment of Judge Phillips sustained the demurrer of respon- 
dents TVilliarns but did not dismiss the proceeding. Petitioners were 
granted leave to amend. I n  our view, this judgment was correct and is 
affirmed. 

Since the record does not show the appointment of a guardian ad 
litem for respondent Peggy L. Williams, we assume she Tvas of age 
when the demurrer was filed. 

Affirmed. 

ALYCE McDERMOTT QUICKEL AXD CITIZENS NATIONL4L BANK I N  
GASTONIA, N O R T H  CAROLINA, ADMINISTRATOR C.T.A. AND TRUSTEE OF 

THE ESTATE OF J O H N  C. QUICKEL v. J O H N  C. QUICKEL, J R .  AXD T o l l  
C. QUICKEL. 

(Filed 29 April, 1961.) 

1. Wills § 39- 

A general devise to testator's wife to have and hold or dispose of as  she 
desires with follon-ing provision that "in case of survival of any heir it  
shall be his and if he does not survive it is my desire that" it go to testator's 
brother, is 11cld to take the fee to the widow under the rule that a general 
devise with unliinited power of disposition transmits the fee and that a 
subsequent clause in conflict therewith will be disregarded. G.S. 31-38. 

2. Wills 31, 37- 
In a will, precatory expressions carry their ordinary connotation and do 

not engraft a trust upon an absolute gift unless it clearly appears from 
the will and the surrounding circumstances that the words were used im- 
pera t i re l~  with the intent to create a trust. 

3. Wills 9 27- 
The object of testamentary construction is to eff~ctuate the intent of tes- 

tator as ascertained from the language of the instrument. 

4. Wills 3 37 - 
When property is given absolutely a trust will not ordinarily be impos- 

ed by later precatory expressions, and if the instrument does not provide 
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a complete plan for the disposition of the property. it is strong evidence 
that the words are precatory. 

I t  will be presumed that testator did not intend to die intestate as to 
any part of his estate. 

6. mills 5 27- 

When a word is used in one part of the will in a certain sense, the same 
meaning will ordinarily be given the word in construing other parts of the 
instrument. 

Testator left certain stock to his wife without reservation but a subse- 
quent sentence stated that it was his desire that the stock be held by a 
trustee with the income to be paid his wife and a t  her death to a son so 
long as he continued his college education and to be the property of the 
son when he obtained his college degree. Held: I t  being apparant that in 
another part of the will testator used the words "I desire" solely in a 
precatory sense and that to construe the bequest as creating a trust might 
result in partial intestacy, it was the intention of testator to make an ab- 
solute gift of the stock to his wife. 

APPEAL by the plaintiff Alyce McDermott Quickel and defendant 
John C. Quickel, Jr .  from Martin, S. J., November 1963 Civil Term of 
GASTON. 

Action by the administrator c. t. a. and the widow of John C. Quickel 
for a declaratory judgment to determine the ownership of certain land 
and corporate stocks devised and bequeathed by his will. John C. 
Quickel executed a holographic will on January 3, 1960 and died on 
May 16, 1960. The beneficiaries interested in the interpretation of this 
will are his widow, the plaintiff Alyce McDermott Quickel; their son 
and only child, John C. Quickel, Jr.; and one brother, Tom C. Quickel. 
All are sui juris and parties to the action. A jury trial was waived; the 
judge heard the evidence, found the facts, and rendered the declaratory 
judgment prayed in the complaint. 

This appeal involves only the construction of paragraph 2 of the will 
which is as follows: 

"2. T O  my wife Alyce McDermott Quickel the home we have 
lived in together a t  1140 Edgemont Ave. in Gastonia, all of its 
contents and adjoining real estate. Also I will each piece of real 
estate recorded in my name in Gaston County to her to have and 
to hold or dispose of as she desires. I n  case of survival of any 
heir it shall be his and if he does not survive it is my desire that 
my only brother Tom C. Quickel have the above said property. I 
also will to my wife stocks held in The Waggoner Electric Co., 
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The Citizens National Bank, The Drexel Furniture Co., The Car- 
olina Power and Light Co., Iveys Inc., and the Public Service CO. 
of Gastonia. It is my desire that these be held by The Trust De- 
partment of the Citizens National Bank in the form of a Living 
Trust the income from them to be paid to her as she so desires and 
a t  her death to continue in the name of John C. Quickel, Jr .  so 
long as he continues his education and to be his to control a t  the 
time of obtaining a college degree." 

The residence a t  1140 Edgemont Avenue in Gastonia was held by 
the testator and his wife, Alyce i\lcDennott Quickel, as tenants by the 
entireties. At his death she became the owner of this property in fee 
simple as the surviving tenant. The judge held that under the terms 
of the will she also acquired a fee in the other Gaston County realty 
of which testator was the record owner a t  his death. From this ruling 
John C. Quicliel, Jr .  appealed contending that the testator had devised 
the widow a life estate with remainder to him in fee. 

Prior to his death, testator had disposed of his stock in Iveys, Inc. 
His Honor decreed that the plaintiff Citizens National Bank held title 
to the other stocks listed in paragraph t ~ o  of the will in trust to pay 
the income therefrom to the widow during her lifetime. He  further held 
that the question of the disposition of the stocks and the income there- 
from following her death was not properly before the court while she 
lived. The IT-idom appealed from this ruling contending that she acquir- 
ed these stocks absolutely and free of any trust. 

Garland and Alala b y  Robert L. Bradley for Alyce McDermott  
Quickel, plaintiff. 

J .  Samuel Groves for John D. Quickel, Jr., defendant. 

SHARP, J. Testator devised his realty to his wife "to have and to 
hold or dispose of as she desires." Thereafter he appended the provision 
that if any heir survive "it shall be his"; if no heir survive, he desired 
that his brother Tom have the property. 

The ruling of the Superior Court that the wife acquired a fee simple 
estate in the testator's land is in accord with the decisions of this 
Court. This devise comes within the ofbstated general rule of testa- 
mentary construction that an unrestricted or general devise of real 
property, to which is affixed, either specifically or by implication, an 
unlimited power of disposition in the first taker, conveys the fee and a 
subsequent c l a ~ ~ s e  in the will purporting to dispose of what remains at 
his death is not allowed to defeat the devise nor limit it to a life estate. 
G.S. 31-38; Walters v. Children's Home, 251 N.C. 369, 111 S.E. 2d 
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707; Taylor v. Taylor, 228 N.C. 275, 45 S.E. 2d 368; Burgess v. Simp- 
son, 224 X.C. 102, 29 S.E. 2d 38; Heefner v. Thornton, 216 N.C. 702, 6 
S.E. 2d 506; Peyton v. Smith, 213 N.C. 155, 195 S.E. 379; Hambright 
v. Carroll, 204 N.C. 496, 168 S.E. 817; Roane v. Robinson, 189 N.C. 
628, 127 S.E. 626; Carroll v. Herring, 180 N.C. 369, 104 S.E. 892; 
Grifin v. Commander, 163 N.C. 230, 79 S.E. 499; Cf. Andrews v. An- 
d rew~,  253 N.C. 139, 116 S.E. 2d 436. Of course, as Stacy, C.J., point- 
ed out in Taylor v. Taylor, supra, "this rule, as well as all rules of 
construction, must yield to  the paramount intent of the testator as 
gathered from the four corners of the will." 

We sustain the trial judge's ruling that plaintiff Alyce McDermott 
Quickel is the owner in fee simple of the Gaston County realty of 
which testator was the record owner a t  the time of his death. 

However, his ruling that Citizens National Bank holds title to those 
stocks listed in paragraph 2 of the will as trustee to pay the income 
therefrom to Alyce McDermott Quickel for life, leaving the ultimate 
taker to be determined a t  her death, presents greater difficulty. The re- 
ports contain myriad cases in which ill-advised testators, after giving 
property to a designated beneficiary, have expressed a desire that it 
should be handled or disposed of in a particular manner. So, in this 
case, testator first gives the stocks to his wife unconditionally. I n  the 
following sentence he expresses his desire that the Bank hold them in 
trust to pay her the income for life. I s  this latter phraseology precatory 
or imperative? 

In a will, precatory expressions carry their ordinary connotation and 
do not engraft a trust upon an absolute gift unless it clearly appears 
from the will and the surrounding circumstances that the words were 
used imperatively with the intent to create a trust. Rouse v. Kennedy, 
260 N.C. 152, 132 S.E. 2d 308; I n  re Estate of Bulis, 240 N.C. 529, 82 
S.E. 2d 750; Carter v. Strickland, 165 N.C. 69, 80 S.E. 961. See also 
Brinn v. Brinn, 213 N.C. 282, 195 S.E. 793; D k o n  v. Hooker, 199 N.C. 
673, 155 S.E. 567. 

The object of all testamentary construction is to effectuate the in- 
tent of the testator; so with "apprehension and misgivings," we face 
the task of divining what the testator meant by the words he himself 
penned in attempting to dispose of an estate in excess of $300,000.00, 
excluding over $45,000.00 in insurance proceeds payable to his wife and 
son in approximately equal amounts. Morris v. Mom's, 246 N.C. 314, 
98 S.E. 2d 298; Finke v. Trust Co., 248 N.C. 370, 103 S.E. 2d 466. 

Many indicia, none alone conclusive, have been suggested and col- 
lected to aid the court in determining whether a testator intended to 
create a binding trust when he used precatory words. Laws v. Christ- 



700 IN T H E  SUPREME COURT. [261 

mas, 178 N.C. 339, 100 S.E. 587; St. James v .  Bagley, 138 K.C. 384, 
50 S.E. 841; 1 Bogert, Trusts & Trustees, § 48; Restatement (Second), 
Trusts, 23. See 34 Am. Jur., Trusts § 57; Annot., Precatory Trusts, 
107 A.L.R. 896, 70 A.L.R. 326, 49 A.L.R. 10. However, since "no will 
has a brother," in each case the court must look for help primarily in 
other parts of the will and in the circuinstances attendant upon its ex- 
ecution. Bank v. Phzllips, 235 N.C. 494, 70 S.E. 2d 509; Trust Co. v. 
Wolfe, 243 N.C. 469, 91 S.E. 2d 246. Nevertheless, these guides, culled 
from the tabulations, seem applicable to the instant case: 

1. When property is given absolutely and without restriction, a 
trust is not to be lightly imposed by later precatory expressions, 
especially if they are of doubtful meaning. 

2. If a gift is bestowed ~ ~ i t h  a suggestion, desire or recommen- 
dation of a vague and inconlplete plan for the disposition of the 
property, it is strong evidence that the words were precatory. 

Here, if we assume testator's words to be imperative, taken literal- 
ly, they indicate that he assumed his wife would die before his son 
(now tventy-txo years old) finished his college education for, after 
providing that she should receive the inc>oine for life, he said that the 
stocks mere to become his son's "to control a t  the time of obtaining a 
college degree." If the son should predecease the wife or abandon his 
education without receiving a college degree, testator would have died 
intestate as to these stocks. The mill inalies no prorision whatever 
for these contingencies and contains no residuary clause. The presump- 
tion is that a testator did not intend to die intestate as to any part of 
his property. Trust Co. v. TBaddell, 234 N.C. 454, 67 S.E. 2d 651. 

The testator was a doctor who accumulated a substantial estate. 
Most certainly he was an intelligent man. However, in writing his own 
mill, lie stepped outside his specialty. Rationally, he could not have 
acted on the positive assumption that his wife would die before his son 
finished his education and that his son would eventually get a college 
degree. His wife is still alive and there is no suggestion that she is not 
in good health. The will indicates that the testator thought his son could 
finish college and, with enough incentive, would do so within a reason- 
able time and a t  the usual age. The court below mnde no finding with 
reference to the son's intentions in this regard. It held that such a de- 
termination mas unnecessary in this action and delayed any ruling on 
the ultimate disposition of the stocks and the income therefrom until 
the death of the widow. 

Adverting to other parts of the will, n.e note that in paragraph 3, 
testator bequeathed and devised certain realty and stocks valued a t  
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$43,350.00, in addition to his automobiles and office equipment, to his 
son outright. Following this bequest he said: 

"The United Fund shares in his name the Investors Syndicate 
investment, the Insurance Annuity with Pilot Life Insurance Co. 
I desire to be placed in Trust by my Administrator, The Citizens 
National Bank and the income be paid to John C. Quickel, Jr. so 
long as he continues his education and to be given to him on the 
date he receives a college degree." 

The testator was powerless to create a trust in the United Fund shares 
and the proceeds of the insurance policy; so this expression was with- 
out legal effect. I t  comes within the rule that "the testator will not be 
deemed to have intended a trust as to property which he did not own." 
1 Bogert, Trusts & Trustees § 48; Restatement (Second), Trusts $ 
25, Illustration 4. It was, therefore, necessarily a suggestion and recom- 
mendation only. The testator used the same words, "I desire," in both 
paragraphs 2 and 3 of his will. We cannot assume that he intended one 
result in paragraph 2 and another in paragraph 3. "When a word is 
used in one part of the will in a certain sense, the same meaning, ordi- 
narily, will be given the word in construing other parts of the instru- 
ment." 4 Strong, N. C. Index, Wills 27; Andrews v. Andrews, 253 
N.C. 139, 116 S.E. 2d 436. 

It is our opinion that in paragraph 2 the testator most likely used 
the word desire as a suggestion to his wife that she create an inter vivos 
trust to take care of the contingency of her death before their son com- 
pleted his education. See Whitley v. McIver, 220 N.C. 435, 17 S.E. 2d 
457. 

We hold, therefore, that the words in question were precatory and 
that plaintiff Alyce RScDermott Quickel owns the stocks enumerated in 
paragraph 2 of the will which testator held a t  the time of his death, 

'oever. free of any trust what: 
The case is remanded to the Superior Court for judgment in accord- 

ance with this opinion. 
Error and remanded. 
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FOLGER L. CARTER. P E T I T ~ ~ ~ - E R  v. EDWARD SCHEIDT, COMMISSIONER 
OF MOTOR VEHICLES OF SORTH CAROLINA, RESPONDENT. 

(Filed 29 ,4pril. 1964.) 

1. Automobiles 2- 

Upon petition of a motorist for the reversal of a n  order of the Commis- 
sioner of JIotor Vehicles suspencling his driver's license, G.S. 20-279.2(b) 
places the du@ upon the Commissioner or his representative to answer the 
essential elements of the petition and be present and participate in the 
hearing before the judge, but the Commissioner's failure to so answer and 
be present a t  the hearing cannot be prejudicial to petitioner. 

2. Same- 
Persons who may recover damages in connection with a collision upon 

which the Corninissinner of JIotor Vehicles has  suspended an  automobile 
driver's licrnse ha re  no standing a s  a matter of right a t  the hearing of 
the driver's petition for reversal of the Commissioner's order, but the court 
may permit such persons to file a statement relevant to the facts and par- 
ticipate in the hearing. Their statement is  not competent evidence, but in 
thc instant case i t  appears that the court did not consider the statement a s  
evidence, and therefore reference in the order to the "answer of the inter- 
vening party" was not prejudicial. 

3. Same- 
On the hearing of a petition to reverse the order of the Comnlissioner of 

Motor Vehicles suspending petitioner's driver's license, the burden is upon 
petitioner to show that he probably not negligent or  that the negli- 
gence of the other party was probably the sole proximate cause of the 
collision, arid where there is eridence before the ccurt tha t  the collision 
with a cyclist crossing the highway occurred as petitioner mas overtaking 
and passing another vehicle a t  a street or highway intersection, the evi- 
dence is sufficient to support the court's finding that petitioner was "prob- 
ably guilty of negligence." 

APPEAL by petitioner from Armstrong, J., November 4, 1963, Civil 
Session of RANDOLPH. 

Petitioner (Folger L. Carter), aggrieved by an order of the Coinmis- 
sioner of Motor Vel~icles dated April 18, 1963, filed a petition Septem- 
ber 30, 1963, in accordance with the procedure prescribed by G.S. 20- 
279.2(b) ; and, upon allegations to the effect that the sole proximate 
cause of the collision referred to be lo^^ was thc negligence of Jack 
James Hout (Hout) ,  prayed that the court reverse the Cornmissioner's 
order. 

On February 22, 1963, on U. S. Highway No. 220, petitioner, driv- 
ing his 1953 Plymouth, collided ~ i t h  Hout, a thirteen-year old boy, 
who mas riding a bicycle. As a result Hout was iatally injured. 

Petitioner's automobile liability insurance policy had expired at 
12:00 midnight on February 21, 1963. 
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Answering the petition, the Commissioner averred, in part, that his 
order of April 18, 1963, suspending petitioner's operator's license, was 
issued on account of petitioner's failure to comply with the Commis- 
sioner's prior order requiring that petitioner deposit security in the 
amount of $5,000.00 to satisfy any judgment or judgments against 
petitioner for damages resulting from said collision; that petitioner 
"was not exempt from the provisions of G.S. 20-279.5 of the Motor 
Vehicle Safety and Financial Responsibility Act of 1953 by virtue of 
the petitioner's maintaining automobile liability insurance or other- 
wise"; that he had notified the other party (the administrator of 
Hout) of the petition; and that he presented to the court for deter- 
mination the questions raised by the petition. The Commissioner at- 
tached to his answer a copy of the accident report filed with the De- 
partment of Motor Vehicles pursuant to G.S. 20-166.1. 

On October 15, 1963, the administrator of Hout filed an answer to the 
petition in which he alleged that his intestate's death was proximately 
caused by the negligence of petitioner. (Note: It appears from the pe- 
tition that the administrator of Hout had instituted a civil action 
against petitioner on Vtarch 27, 1963, to recover damages for the al- 
leged wrongful death of his intestate.) 

As indicated, the allegations of the petition and of the administra- 
tor's answer are in sharp and irreconcilable conflict. 

At the hearing before Judge Armstrong, the only evidence was that 
offered by petitioner. Petitioner did not testify but offered the testi- 
mony of John Henry Armstrong and of Ray Robert Skelton. At the 
conclusion of their testimony, Judge Armstrong stated: "I could not 
hold that he was not guilty of negligence. I mill affirm the order of the 
Commissioner." Thereupon, Judge Armstrong entered judgment as fol- 
lows : 

"This cause coming on to be heard, and being heard . . . upon 
the petition filed by the petitioner, answer of the respondent, and 
answer of the intervening party, Aubrey I. Hout, Administrator 
of the Estate of Jack James Hout; 

"The petitioner prays that the Court reverse the order of the 
Commissioner of the North Carolina Department of Motor Ve- 
hicles suspending the Korth Carolina operator's license of the pe- 
titioner as provided for under the provisions of G.S. 20-279.2; 

"That this matter was heard in open Court, a t  which time the 
petitioner was present, together with his attorney, and presented 
evidence; such evidence being as set forth in the transcript of the 
record and made a part thereof; 
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"It appearing to the Court and the Court finding as a fact from 
the evidence presented that the petitioner was probably guilty of 
negligence in the accident referred to in the petition and answers 
filed herein; 

"IT IS, THEREFORE, ORDERED, ADJUDGED AND DE-  
C R E E D  that the said order or acts of the Commissioner of the 
North Carolina Department of Motor Vehicles issued on April 18, 
1963, directing the suspension of the driver's license of the peti- 
tioner be, and the same is hereby sustained. 

"IT IS  FURTHER ORDERED, ADJUDGED AND DE-  
CREED that the petitioner, Folger L. Carter, surrender and de- 
liver his North Carolina operator's license to the Commissioner of 
the North Carolina Department of Motor Vehicles as required 
by law." 

Petitioner excepted and appealed. 

L. T.  H a m m o n d ,  Sr .  and L. T .  Hanznzond, Jr., for petitioner appel- 
lant.  

A t t o r n e y  General B r u t o n  and Assistant A t torney  General Brady 
for  respondent appellee. 

BOBBITT, J. Following provisions with reference to the aggrieved 
party's petition and the Commissioner's answer, G.S. 20-279.2(b), in 
pertinent part, provides. 

" (b )  . . . At the hearing upon the petition the judge shall sit 
without the intervention of a jury and shall receive such evidence 
as shall he deemed by the judge to be relevant and proper. Except 
as o t h e r ~ ~ i s e  provided in this section, upon the filing of the petition 
herein provided for, the procedure shall be the same as in civil 
actions. 

"The matter shall be heard de  n o v o  and the judge shall enter 
his order affirming the act or order of the Commissioner, or modi- 
fying same, including the amount of bond or security to be given 
by the petitioner. If the court is of the opinion that the petitioner 
was probably not guilty of negligence or that the negligence of the 
other party was probably the sole proximate cause of the collision, 
the judge shall reverse the act or order of the Commissioner. Ei- 
ther party may appeal . . . 

"No act, or order given or rendered in any proceeding hereunder 
shall be admitted or used in any other civil or criminal action." 
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No question as to the validity of the Commissioner's order of April 
18, 1963, when issued, is presented. The questions presented relate to 
whether petitioner is entitled to a reversal of said order on the ground 
that the negligence of Hout was the sole proximate cause of his death. 

In  his answer to the petition, the Commissioner asserts he "has no 
authority of investigation or determination" with reference to whether 
petitioner "was probably not guilty of negligence" or with reference to 
whether the negligence of Hout "was probably the sole proximate cause 
of the accident." Adverting to the fact that any determination he might 
make would have no bearing upon his mandatory duty under G.S. 20- 
279.5 to suspend petitioner's operator's license, the Commissioner takes 
no position with reference to these questions. He prays that said ques- 
tions be determined ((without the presence of the Commissioner" and 
that the court "enter such order affirming, modifying, or reversing the 
order of the Commissioner as i t  deems required by the evidence." 

In  our view, G.S. 20-279.2(b) imposes upon the Commissioner (or 
his representative) the duty to answer all essential allegations of the 
petition and to be present and participate in the hearing before the 
judge. Othenvise, since the commencement of the proceeding suspends 
the Commissioner's order "pending the final determination of the re- 
view," the proceeding might lie dormant indefinitely for lack of activi- 
ty  on the part of the petitioner. While the statute provides that the 
court shall make the crucial determinations, in our opinion the statute 
contemplates that the Commissioner shall bring forward for the court's 
consideration all evidence in his possession pertinent to decision. Even 
so, the Comn~issioner's failure to so answer or be present a t  the hear- 
ing before Judge Armstrong was not prejudicial to petitioner. 

When notified the petition had been filed, the administrator of Hout, 
without first obtaining an order permitting him to intervene, filed an 
answer to the petition. The statute makes no provision for intervention 
by persons who might recover damages from petitioner based on his 
actionable negligence in connection with such accident. They have no 
standing in such proceeding as a matter of m'ght. Even so, it is appro- 
priate that the Commissioner notify such persons of the petition and of 
the hearing to the end that all competent and relevant evidence may 
be brought forward. In  Johnson v. Scheidt, Comr. of Motor Vehicles, 
246 N.C. 452, 98 S.E. 2d 451, such persons were made parties by con- 
sent. While such persons may not be considered proper parties to the 
proceeding in a technical sense, the court, in its discretion, may permit 
such persons to file a statement relevant to the facts alIeged in the pe- 
tition and may permit them to participate in the hearing. However, 
such statement, whether denominated an answer, affidavit or other- 
wise, may not be considered competent evidence in the hearing. 
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Petitioner assigns as error that portion of the judgment reading, 
". . . and answer of the intervening party, Aubrey I .  Hout, Adminis- 
trator of the Estate of Jack James Hout." However, it does not appear 
that the filing of an answer by the administrator of Hout prejudiced 
petitioner. I t  is clear that Judge Armstrong dld not consider either the 
petition or the answers as evidence. I t  is expressly provided that the 
finding of fact that petitioner "was probably guilty of negligence" was 
based on "the evidence presented," "such evidence being as set forth in 
the transcript of the record and made a part thereof." Petitioner's said 
assignment of error is overruled. 

The burden of proof was on petitioner to show he "was probably not 
guilty of negligence" or "that the negligence of the other party was 
probably the sole proximate cause of the collision." The court made a 
positive finding that petitioner "was probably guilty of negligence." Pe- 
titioner assigns as error this finding. 

There was testimony before Judge Armstrong tending to show: 
Where the accident occurred, U. S. Highway KO. 220 (also referred to 
as Fayetteville Street) was a three-lane highway. Petitioner was trav- 
eling south in the center lane "in the process of passing this other car." 
Hout, riding his bicycle, was crossing from the west toward the east 
side of the highway. When struck by p~titioner, Hout was in the center 
lane a t  a point four feet and three inches \vest of the east lane. Brit- 
tain Street extended n-est from No. 220 (Fayetteville Street). The im- 
pact "was in the center lane of the highway just about directly across 
from Brittain StreetJ'-"just about in front of Brittain Street." It is 
noted that petitioner alleged the collision occurred when he was "in 
tlie process of passing another automobile headed in the same direc- 
tion" in which he was traveling. 

While tlie evidence offered by petitioner tended to show negligence 
on the part of Hout, it also tended to show that petitioner a t  the time 
of the collision was overtaking and passing another automobile pro- 
ceeding in tlie same direction a t  a street or highway intersection. Ir- 
respective of whether this evidence is considered sufficient to show a 
violation of G.S. 20-150(c) and therefore negligence per se, see Adams 
v. Godwin, 252 N.C. 471, 114 S.E. 2d 76, it was sufficient, in our opin- 
ion, to support the court's finding that petitioner "was probably guilty 
of negligence." Hence, the assignment of error directed to this finding 
is overruled. 

By express provision of G.S. 20-279.2 ( b ) ,  said finding may not be 
admitted or used in the pending civil action for alleged wrongful death. 

For the reasons stated, the judgment of the court below is affirmed. 
Affirmed. 
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STATE v. JOE GOIR'S, JR., DOCKET KO. 9003. 
AND 

STATE v. JESSE JAMES MARTIN, DOCKET NO. 9020. 

(Filed 29 April, 1964.) 

1. Criminal Law § 101- 
The evidence, whether direct, circumstantial, or a combination of both, 

must amount to substantial proof of every essential element of the offense 
charged in order to warrant the submission of the issue to the jury, i t  be- 
ing for the jury to determine whether the evidence establishes guilt beyond 
a reasonable doubt. 

2. Robbery § 4- 
Evidence tending to show that defendants are brothers-in-law and lived 

together, that one of them had in his possession a t  the time of the robbery 
a gun which was positively identified by the victim of the robbery as  the 
one used in the perpetration of the offense, that the other defendant bor- 
rowed two stockings shortly before the offense was committed, and on the 
day after the robbery had in his possession approximately one-half of the 
money stolen and admitted his participation in the robbery, and that the 
perpetrators while committing the offense wore stockings over their heads. 
i s  l d d  sufficient to be submitted to the jury as to each defendant on the 
charge of armed robbery. 

3. Criminal Law § 99- 
Evidence favorable to defendant, in conflict with that offered by the 

State, is not considered on motion to dismiss. 

APPEAL by defendants from Williams, J., September, 1963 Session, LEE 
Superior Court. 

The defendants were separately indicted but jointly tried for the rob- 
bery of Wilford Harrison on June 28, 1963, by the use of a firearm, to- 
r ~ i t :  a shotgun. At the conclusion of the State's evidence the defendant 
Martin testified for the defense. Goins did not offer evidence. The jury 
returned a verdict of guilty as charged as to both defendants. From the 
prison sentences imposed, the defendants appealed, assigning errors. 

T. W. Bruton, Attorney General, Richard T. Sanders, Assistant At- 
torney General for the State. 

J. W. Hoyle for defendant Joe Goins, Jr., appellant. 
H. hl .  Jackson for defendant Jesse James Martin, appellant. 

HIGGINS, J .  Each defendant contended the evidence as to him, being 
in large measure circumstantial, was insufficient to go to the jury, and, for 
that reason, the court committed error in denying the motions to dismiss. 
"When a motion is made for a . . . directed verdict of not guilty, the 
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trial judge must determine whether there is substantial evidence of every 
essential element of the offense. In  so far as the duty of the judge is con- 
cerned, i t  is immaterial whether the evidence is direct, circumstantial, or 
a combination of both. If i t  is substantial as to all essential elements of 
the offense, it is the duty of the judge to submit the case to the jury 
. . . Substantial evidence of guilt is required before the court can send 
the case to the jury. Proof of guilt beyond a reasonable doubt is required 
before the jury can convict." State v. Davis, 246 N.C. 73, 97 S.E. 2d 444. 

The State's evidence, briefly sun~marized, disclosed that Wilford Har- 
rison, while a t  work a t  a filling station in Sanford about two o'clock on 
the morning of June 28, 1963, was robbed by two colored men who had 
dark stockings over their faces. One of the men struck him twice on the 
head with a single barrel shotgun. They took about $75.00 in bills from 
his pocket and in change from a coin container on his belt. The men 
were in the station for only about two minutes. During that time one 
called the other "James." 

State's Exhibit A, a single barrel shotgun, was identified by the wit- 
ness Harrison as the gun the colored boy used in the assault and robbery. 
"I identify the gun from the single 'trick' (disassembly screw with a spur) 
on the side of the gun. . . . I had never seen one like i t  before. I have 
seen it since then . . . when it was brought to the station by a police- 
man." 

Nancy Mae Johnson testified she saw the defendant Jesse James Mar- 
tin in Sanford about 8:00 o'clock p.m. (on June 27, 1963) a t  her house. 
At his request she gave him a colored stocking which he put over his face 
and asked whether she could recognize him. When she gave a negative an- 
swer he requested a second stocking which she also gave him. At about 
5:00 o'clock on the next morning (28th) he came back to her house and 
said, "I came into a lot of money last night. . . . We robbed a station." 
He  had 29 one-dollar bills which he asked her to keep for him. She re- 
fused. "(He)  said he hit him in the head twice with the shotgun and 
would have shot him but he knew the gun would sound so loud . . . 
somebody would probably get there before they could get away." She 
further testified that Jesse James Martin and Joe Goins were brothers-in- 
law and lived together. 

Floyd Council testified that State's Exhibit "A" is his gun; that the 
defendant Joe Goins borrowed it to kill a dog. "I came in from work . . . 
he . . . told me he would get it when it got a little darker. . . . He came 
back about 9:30 at  night . . . came to the back door . . . asked for the 
gun and I gave it to him. . . . (next day) I found him coming down the 
street, he did not have my gun . . . I asked him for my gun . . . and 
he said he would bring it back . . . I went back and got it myself." The 
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witness kept the gun in his possession until the police made inquiry about 
it and he turned it over to the officer who produced it in court. 

Jesse James Martin testified that he had nothing whatever to do with 
the robbery; denied much of Nancy Mae Johnson's testimony. He did ad- 
mit, "I got the $30.00 in one-dollar bills that I left with my brother-in- 
law by saving it up. I had been saving it up to go to Durham on." He  also 
admitted being a t  the house of Nancy Mae Johnson on the evening of 
June 27, 1963, and on the morning of the 28th. He admitted having been 
convicted of larceny for which he served a term on the roads. 

When viewed i s  the light most favorable to the State, the evidence per- 
mits these inferences: The defendants are brothers-in-law. They room to- 
gether. Martin procured two colored stockings for disguises about eight 
o'clock on the night of June 27. Near the same time Goins procured Coun- 
cil's single barrel shotgun. ,4t two o'clock in the morning two men with 
disguises and the shotgun robbed Harrison. When Goins failed to return 
the gun, Council went to the place where the defendants lived and re- 
possessed it. The police, after inquiry, obtained the gun from Council, 
produced it in court where the victim identified i t  as the weapon used 
in the robbery. The means of identifying the weapon was a spur on the 
bolt joining the forearm and barrel to the action and the stock. The vic- 
tim had never seen another like it. The defendant Martin admitted his 
part in the holdup and requested Nancy Mae Johnson to keep $29.00 in 
bills for him-approximately half the currency taken from Harrison. That 
the other participant in the robbery received the other half is not a violent 
presumption. The uncontradicted evidence that Goins procured the wea- 
pon used in the robbery and still had it in his possession the day after the 
holdup, together with the relationship and association of the defendants, 
while not compelling as to Goins, nevertheless, is sufficient to go to the 
jury and to support the verdict as to both Martin and Goins. 

The court properly submitted the case to the jury. State v. Thomp- 
son, 256 N.C. 593, 124 S.E. 2d 728; State v. Haddock, 253 N.C. 162, 118 
S.E. 2d 411; State v. Davis, supra; and State v. Stephens, 244 N.C. 380, 
90 S.E. 2d 431. 

Evidence favorable to the defendant in conflict with that offered by the 
State is not considered on a motion to dismiss. State v. Gay, 251 N.C. 78, 
110 S.E. 2d 458; State v. Troutman, 249 N.C. 395, 106 S.E. 2d 569. The 
assignlnents of error involving the admission of evidence and the judge's 
charge are not sustained. 

I n  the trial and judgment in the Superior Court, we find 
No error. 
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CXROLISA P O W E R  6: L I G H T  COMPANY v. R O B E R T  MASTON PAUL. 

(Filed 29 April, 1964.) 

1. Damages § 4- 

The ~neasure of damages for injury to personal property in this State 
is ordinarily the difference between the fair market value of the property 
ilnmediately before and immediately after the injury, but when the prop- 
erty has no market there can be no market value, and in such instances the 
measure of damages may properly be gauged by the cost of repairs. 

2. Same-- 
In this action to recover for tortious destruction of a power pole, the 

transformer attached to it, and n part of the transmission line and guy 
wire, i t  is held the court properly instructed the jury that the measure of 
damages was the out-of-pocket expenses of repair and replacement of the 
damaged facilities, less salvage value of the replaced parts. 

APPEAL by defendant from McConnell, J., in Chambers, February 
28, 1964, RICHMOND Superior Court. 

The facts are stipulated. The defendant lost control of his auto- 
mobile while driving on the public highways, crashed into the defen- 
dant's power pole, destroying the pole, the transformer attached to it, 
a part of the transmission line, and guy wire. In  order to restore its 
disrupted service, the plaintiff made all necessary repairs a t  a cost of 
$182.65. 

The only difference in the contention of the parties involves the 
proper measure of damages. The plaintiff contends it is entitled to re- 
corer the cost of repairs, less the salvage value of the replaced parts. 
The defendant claims the plaintiff installed a new pole and a new 
transfor~ner more valuable than the old ones and that the proper mea- 
sure of damages should be the difference in the market value of the 
damaged property immediately before and immediately after the 
damage. 

Judge AlcConnell held: ". . . (T) he measure of damages recover- 
able by plaintiff is the actual, out-of-pocket expepses of repairs and re- 
placement of its damaged facilities, provided such expenses are rea- 
sonable," and awarded damages in the amount claimed by the plain- 
tiff. The defendant excepted and appealed. 

Leath, Blount & Hinson by Robin L. Ilinson for defendant appellant. 
Bynum & Bynum by Fred W .  Bynum, Jr. and J .  A. Weeks for 

plaintiff appellee. 

HIGGINS, J. North Carolina is committed to the general rule that 
the measure of damages for injury to personal property is the differ- 
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ence between the market value of the damaged property immediately 
before and immediately after the injury. The purpose of the rule is 
to pay the owner for his loss. If the damaged article has market value, 
the application of the before and after rule is relatively simple. Even 
in that case, however, the cost of repairs is some evidence of the extent 
of the damage. Simrel v. Meeler, 238 N.C. 668, 78 S.E. 2d 766. How- 
ever, if there is no market, there can be no market value. The founda- 
tion for the before and after rule is lacking. Cost of repairs is then 
about the only available evidence of the extent of the loss. Ordinarily, 
power systems are not on the market. Less so are small component 
parts of the system. 

The authorities on damage recognize the difficulty of fixing damages 
for the type of injury here involved. The following appears in Mc- 
Cormick, Damages, p. 166, § 44, 3rd ed.: "The expression 'market 
value' in this latter instance becomes a vague ideal rather than a rea- 
sonably definite standard. The notion that there is a 'market' for such 
a unique property stretches the metaphor almost to the breaking 
point." 

This Court held in Plzillips v. Chesson, 231 N.C. 566, 58 S.E. 2d 343: 
"The courts, always moving toward rules of general application to 
frequently recurring situations, have evolved many rules which achieve 
the merit of convenient application and easy provability a t  the ex- 
pense of a nearer approach to reality in the particular case. Amongst 
them is the rule, sometimes called ordinary, that the measure of dam- 
ages recoverable for injury to property is the difference between the 
market value immediately before the injury and the market value im- 
mediately afterwards. This rule, which can be an approximation to 
truth in a limited number of cases, is often too remote from the factual 
pattern of the injury and its compensable items to reflect the fairness 
and justice which the administration of the l a v  presupposes. For that 
refison it is applied with caution, and often with modifications design- 
ed to relax its rigidity and fit it to the facts of the particular case." 

In Waters v. Lumber Co., 115 N.C. 649, 20 S.E. 718, the Court said: 
"He (plaintiff) could recover for unlawful obstruction of the ditches 
the cost of removing the obstruction, and for destroying fences the cost 
of replacing them." 

The Court of Appeals of Louisiana, in Southwestern Electric Power 
Co. v. Canal Ins. Co., 121 So. 2d 769, had before it a question similar 
to that presented here: "The total expenses incurred by plaintiff were 
actual, direct out-of-pocket expenses incurred by reason of the tort- 
ious act. The plaintiff is, in our opinion, entitled to recover its actual 
loss in wages and material and is entitled to be restored in the same 
position it was in prior to the accident." 
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The Suprerne Court of h'ew Jersey, in ;Yew Jersey Power & Light 
CO. V .  Mabee, 197 A. 2d 194, in a per curiam opinion, passed on sub- 
stantially the question before us. I n  answering the argument that dam- 
ages should be reduced by the amount of difference in the value of the 
old pole destroyed and the new one replacing it, the Court said: "It 
seems to us that the true issue is whether the replacement of the pole 
did more than make plaintiff whole and whether, if it did, it would be 
just to make the victim of the n-rong contribute SO much of the cost as 
would reflect that furt!ier benefit. . . . In  short, a t  least upon the 
record before us, we cannot say with reasonable assurance that the in- 
stallation of a nen. pole did more than remedy the wrong done. An in- 
jured party should not be required to lay out money, as defendants' 
approach would require, upon a questionable assumption that one day 
its worth will be recaptured." 

The Third District -4ppellate Court of Illinois, in Central Illinois 
Light Co. v. Stenxel, 195 N.E. 2d 207, held: "Where property had been 
damaged and can be repaired, true measure of damages is reasonable 
cost of repairs, providing that such is less than value of property be- 
fore damage." The purp0.e of the proviso is to prevent the owner of 
property from profiting by the injury. 

As authority for its claim of credit for the difference in value be- 
tween the new pole and the old one, the defendant cites a memoran- 
dum opinion by New York Supreme Court, Appellate Division, Fourth 
Department, in the case of ATiagara-Mohawk Power COT. v. Smith, 
11 A.D. 2d 905, 202 N.P.S. 2d 794. The memorandum does not appear 
to support the defendant's position; but if it does, the other cases ap- 
pear to be based on sounder reasoning. 

The cost of repairs furnishes the more satisfactory test by which to 
determine the plaintiff's damages; however, the defendant was prop- 
erly given credit for the salvage value of the replaced parts. The record 
fails to show the repairs perceptibly increased the value of the plain- 
tiff's property. 

I n  this case a rule more satisfactory than that applied by Judge Mc- 
Connell does not occur to us. The judgment of the Superior Court is 

Affirmed. 
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ELEANOR POPLIN SKIDMORE AND HUSBAND, HARRT P. SKIDMORE, AND 

LESSIE POPLIN CARPENTER, WIDOW, PETITIONERS V. FLORA POPLIN 
AUSTIN A S D  HUSBAXD, CRAWFORD AUSTIN; 31. T. POPLIN AND WIFE, 
BEULAH POPLIN; L. ODELL POPLIN ~ N D  WIFE, DONNIE POPLIN; 
MARY DOCIE POPLIN BURLESON AND HUSBAND, ED BURLESON; 
ODESSA POPLIN LAMBERT AND HUSBAND, CLETUS LAMBERT ; RAT- 
MOND POPLIN AND WIFE, ROSA POPLIN; ASNIE POPLIN AUSTIN 
AND HUSBAKD, ROSCOE AUSTIN, AND F. LOUISA POPLIN, DEFEXDANTS. 

(Filed 29 April, 1964.) 

1. Judgments  5 5- 
Judgments are either interlocutory or final, and n judgment is interloc- 

utory when it is subject to change by the court during the pendency of the 
action to meet the exigencies of the case. 

2. Partition § 9- 

All orders in partition proceedings are interlocutory until final confirma- 
tion of the report, and if  the life tenant dies prior to the sale her death ter- 
minates her estate and there can be no sale thereof, and therefore her heirs 
are not entitled to any part of the proceeds of sale notwithstanding the order 
of sale directs that the lands be sold and the cash value of her life estate 
be paid to her or her general guardian. 

APPEAL by intervenor, Edward E .  Crutchfield, Administrator of the 
Estate of F. Louisa Poplin, from McConnell, J., October 14, 1963 Civil 
Session of STANLY. 

This proceeding was begun in November 1961. Petitioners allege: 
M. AI. Poplin, in 1918, conveyed 91 acres in Stanly County to 3'. 
Louisa Poplin and twelve other named individuals. The grantees were 
the widow and children of J. W. Poplin, Jr .  The widow, F. Louisa 
Poplin, mas granted an estate for her natural life. The fee in remainder 
was conveyed to the twelve children. The land, producing no income. 
was owned by petitioners and defendants, the interest of F. Louisa 
Poplin being an estate for her natural life. The owners of the estate in 
remainder wished to sell for partition. A sale was for the best interest 
of the tenant for life. She was, because of age and disease, unable to 
manage her affairs and for this reason a guardian should be appointed 
to represent her. 

The Clerk, finding F. Louisa Poplin incompetent. appointed Edward 
E. Crutchfield as guardian ad litern to represent her. He  filed an answer 
admitting all of the facts alleged in the petition. He  concluded his 
answer in this manner: "Having fully answered the petition, the 
guardian ad litern submits the interest of his ward to the Court, and 
prays that the interest of the ward in said lands be computed based 
on the present age of the ward which is 88 years." The other defen- 
dants answered, all admitted the allegations of the petition. 
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On 1 February 1962 the Clerk signed a writing captioned "Judgment 
and Order of Sale." The Clerk there finds the facts to be as alleged in 
the petition and admitted by the answers. He  specifically finds, "(h) 
That it is for the best interest of the said F. Louisa Poplin that her in- 
terest in said lands be computed on a cash value basis upon her a& 
tained age, and the amount thereof be paid to someone as guardian 
for her." Following the findings is an order appointing a commissioner, 
who was authorized to sub-divide and sell the land. The fifth para- 
graph of the order reads: "That said lands shall be sold free of the life 
estate of the defendant, F. Louisa Poplin, and the cash value of her 
interest in said lands shall be determined upon her attained age and 
paid to her general guardian and if she has no general guardian, into 
this Court." The commissioner was directed to report any sales he made 
for confirmation. 

Mrs. Poplin, life tenant, died 8 February 1962. I n  July 1962 the 
Clerk again ordered the commissioner to sell the lands and to hold the 
proceeds subject to further orders of the court. Several sales were made 
and resales ordered because of increased bids. A sale was made 4 
February 1963. This sale was confirmed 25 February 1963. The com- 
missioner was directed to pay the expenses of making the sales and to 
hold the balance of the purchase money subject to further orders of 
the court. 

I n  September 1963 E. E. Crutchfield qualified as administrator of 
the estate of F. Louisa Poplin. He  was permitted to intervene and as- 
sert a claim for that portion of the proceeds of sale representing the 
value of Mrs. Poplin's life estate on 1 February 1962, the day the 
comn~issioner was authorized to sell. He  asserted that the value should 
be ascertained by using Mrs. Poplin's completed age, 88, and her ex- 
pectancy as fised by the tabulation appearing in G.S. 8-46. 

The Clerk denied intervenor's right to participnte in the proceeds of 
the sale. He directed distribution, after payment of costs, among the 
co-tenants in accordance with their respective shares. Intervenor ap- 
pealed. Judge McConnell affirmed the order of the Clerk. Intervenor 
appealed to this Court. 

Errzest H. Morton, Jr., for appellant. 
Childers & Fowler and Richard L. Brown, Jr., for defendant ap- 

pellees. 

RODMAN, J. Appellant contends the order of 1 February 1962 en- 
tered while Mrs. Poplin was alive, is a final judgment fixing the por- 
tion of the purchase money each of the parties should receive. Based 



N.C.] SPRING TERM, 1964. 715 

on that premise he makes the further contention that the judgment, if 
wrong, is only erroneous; and if wrong can only be corrected by appeal. 

The fact that the order signed by the Clerk on 1 February 1962 is 
entitled "Judgment and Order of SaleJ' is unimportant. -4 judgment 
may be either interlocutory or a final determination of the rights of 
the parties. G.S. 1-280. I t  is interlocutory when subject to change by 
the court during the pendency of the action to meet the exigencies of 
the case. Rziss v. Woodard, 232 N.C. 36, 59 S.E. 2d 351. Speaking with 
reference to the finality of orders in partition proceedings, Barnhill, J. 
said in Hyman v. Edwards, 217 N.C. 342, 7 S.E. 2d 700: 

"All orders in a proceeding for the partition of land other than 
the decree of confirmation are interlocutory. (Citations.) 

"Until the confirmation of the report in a special proceeding for 
partition the whole matter rests in the judgm~nt of the clerk, sub- 
ject to review by the judge, whose action is binding on us unless 
an error of law has been committed. (Citation.) ,4n order ap- 
pointing co~nmissioners is preliminary and interlocutory and the 
judgment of the judge affirming the clerk in ordering actual par- 
tition is not res judicata and is not appealable. (Citations.) 

"It is the decree of confirmation which is the final judgment." 

The order of 1 February 1962 directed the sale of both the life in- 
terest and the interest in remainder because such sale was seemingly 
in the best interest of the parties. If it developed before the sale, made 
pursuant to such order, was confirmed that the best interest of the 
parties would not be served by such sale, the Clerk, in the exercise of 
his discretion, could have then ordered an actual partition among the 
remaindermen. The life tenant could, if competent, have sold her in- 
terest; if incompetent and for her best interest, the court could have 
ordered her life estate sold. The life tenant would only be entitled to 
the proceeds of the sale of her estate. 

Mulford v. Hiers, 13 N.J. Eq. 13, well illustrates and explains the 
reason for the conclusion here reached: There, one Garrett Hiers, died 
intestate leaving a widow and six children, four by the widow and two 
by a prior marriage. Petition for partition was filed. The court found 
that an actual partition could not be had without prejudice to the 
rights of the parties. It ordered a sale including the widow's right of 
dower. The widow consented to the sale. Part  of the properties were 
sold in March. Those sales yere confirmed in April. The residue of the 
lands was sold in November after the death of the widow in October. 
The children of the widow insisted that their mother was entitled to 
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have the value of her dower rights computed and paid from the pro- 
ceeds of the sale of all of the properties. The children of the first mar- 
riage insisted that, as the widow died prior to the order of distribution, 
no payment could be made from the proceeds of the sale of any parts 
of the properties because of her dower interest. The court, in response 
to the divergent contentions of the heirs a t  law, said: 

"So far as relates to the proceeds of the sale of that portion of 
the land which was sold after the death of the widow, i t  is clear 
that her children can have no claim in virtue of her right of 
dower. It is true that the estate in dower of the widow was, by 
decree of the court, ordered to be sold, but in point of fact the 
estate was determined by the death of the widow before the sale. 
No sale of the dower right was ever made, and consequently there 
are no proceeds of the sale which the widow could be entitled to 
have invested for her benefit, or in lieu of which she could receive 
a sum in gross. 

"But in regard to the sales which were made and confirmed in 
the lifetime of the  ido ow, her children are entitled to receive out 
of the proceeds of the sale a just and reasonable satisfaction for 
their mother's interest." 

See also 33 Am. Jur. 771; Annotation: 102 A.L.R. 969. 
To hold that the quoted language required payment for an estate 

which terminated several months prior to the sale would do violence to 
the manifest intent of the order. 

Affirmed. 

PITT AXD GREENE ELECTRIC MEMBERSHIP CORPORATION V. CAFiO- 
LINA POWER & LIGHT COMPANY AND RICHARD PATRICK WAR- 
REN AND WIFE, PARKER NORMLV WARREN. 

(Filed 29 April, 3.964.) 

1. Electricity 5 % 

In an action by a membership corporation to have the court declare that 
the extension of a power company's lines and sale of current to customers 
of the membership corporation within territory annexed by a municipality 
riolated the contract betveen the membership corporation and the power 
company, demurrer on the ground that the municipality was not a party 
and that the action required a determination of the validity of the munic- 
ipality's franchise to the power company, is untenable, there being no at- 
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tack on the validity of the franchise and it  being admitted that the rights 
of the parties under the contract were subject to orders of lawfully con- 
stituted authorities. 

2. same-- 
Where an electric membership corporation is serving an area prior to 

the annexatiou of the area by a municipality of less than 1500 inhabitants, 
the membership corporatiou may continue to serve such area and may accept 
a customer within the area even after its annexation, and therefore in its suit 
to h a ~ c  the actiou of a power conlpauy in estendirlg its lines eyer three hun- 
dred feet to serve such customers cleclared a violation of the contract between 
the membership corporation and the power company, the power company's de- 
murrer on the ground that the customers mere not eligible to become mem- 
bers in the membership corporation is untenable. 

PLAINTIFF appeals from Cowper, J., October 7, 1963 Civil Session of 
GREENE. 

Plaintiff seeking a declaratory judgment alleged: I t  was created in 
1937, as authorized by Art. 2, C. 117 of the General Statutes. It has 
since 1948 owned and operated, on the Greene Ridge Road, a line from 
which it distributes electric current. 

On 1 July 1960 Snow Hill, a town having a population of less than 
1,500, enlarged its corporate boundaries, thereby bringing within its 
boundaries a portion of plaintiff's electric line, property of defendants 
Warren and four other customer-members of plaintiff. 

In March 1960 Snow Hill applied for, and was granted, nmnbership 
in plaintiff. Snow Hill has, since March 1960, purchased current from 
plaintiff. The current purchased is used by the town to light some of 
its streets. Snow Hill is served from the line on what was, prior to the 
annexation, calIed Greene Ridge Road. I t  is the same line used to serve 
plaintiff's customer-members made citizens of Snow Hill on 1 July 
1960. 

On 22 May 1962 defendants Warren applied to plaintiff for mem- 
bership. The application was approved. A service line less than 300 
feet in length was constructed from mrhich current was delivered to de- 
fendants Warren. 

I n  1931 Tidewater Power Con~pany was granted a franchise by Snow 
Hill, for a period of 60 years, to construct, operate and maintain in the 
tovn "at such points as the Tidewater Power Company, its successors 
and assigns may elect," a power plant to sell and distribute electric 
current. In  1951 defendant Power Company merged with Tidewater, 
thereby acquiring all of Tidewater's franchise rights. 

Prior to August 1962, it was 950 feet from the property of defen- 
dants Tlrarren to the nearest line of defendant Porver Company. I n  
August 1962 defendant Power Company extended its line 2,037 feet to 
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the property of the defendants Warren. This was done for the purpose 
of furnishing electric~ty to defendants Warren, who are now receiving 
current from defendant Power Company. Defendants Warren have 
notified plaintiff to cease serving them. 

In  1951 plaintiff and defendant Powajr Company entered into a con- 
tract pursuant to n-hich plaintiff purchased a large portion of the elec- 
tricity which it distributed to its members. That contract, approved by 
the North Carolina Utilities Conimission, provided in part: 

" (a )  Neither party, unless ordered so to do by a lawful order 
issued by a properly constituted authority, shall distribute or 
furnish electric energy to anyone who, a t  the time of the proposed 
service, is receiving electric service from the other, or whose 
premises are capable of being served by the existing facilities of 
the other without extension of its distribution system other than 
by construction of lines not exceeding three hundred feet in length. 

"(b)  Neither party, unless ordered so to do by a lawful order 
issued by a properly constituted authority, shall duplicate the 
other's facilities, except, insofar as such duplication shall be neces- 
sary in order to transmit electric energy between unconnected 
points on its lines, but no service shall be rendered from such inter- 
connecting facilities in competition with the other party." 

On 5 January 1956 plaintiff and defendant Power Company execut- 
ed a new contract for the purchase and sale of electricity. That con- 
tract superseded the contract of 1951. This contract was not expressly 
approved by the Utilities Commission. It contained the provisions 
quoted above. 

Defendant Power Company has not been ordered by "any duly con- 
stituted authority" to furnish electricity to defendants Warren. 

Plaintiff contends the extension of Power Con~pany's line and the 
sale of current to defendants Warren violate its contract with defen- 
dant Power Company. I t  prays the Court so declare. 

Defendants Power Company and Warren demurred. Each avers: 
(1) The action requires a determination of the validity of the ordi- 
nance of Snow Hill authorizing Power Con~pany, assignee of Tidewater, 
to sell and distribute electricity. This question cannot be answered be- 
cause Snow Hill is not a party. (2) The complaint fails to state a 
cause of action because the individual defendants are not eligible to 
become members of plaintiff. Hence the contract did not prohibit de- 
fendant Power Company from extending its line more than 300 feet 
to serve defendants Warren. 
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The court sustained the demurrer for each reason assigned. It dis- 
missed the action. Plaintiff appealed. 

Lewis and Rouse for plaintiff appellant. 
A.  Y .  Arledge, W .  Reid Thompson, White & Aycock for defendant 

appellee Power Company. 
I.  Joseph Horton for defendants Warren. 
Crisp & Wells by  William T .  Crisp, Amicus Curiae. 

RODMAN, J. Does a determination of the contractual rights of 
plaintiff and Power Company depend on the validity of the Power 
Company's franchise? If the answer must be yes, the court correctly 
sustained the demurrer. G.S. 1-260. If, however, the question calls for 
a negative answer, the demurrer should not have been sustained for 
the reason first assigned. 

I n  answering the question, these facts are decisive: Power Company 
does not have an exclusive franchise to serve the inhabitants of Snow 
Hill. (JTTe need not now decide whether i t  could grant such a right, 
G.S. 160-2(6) ; Thrift v. Elizabeth City,  122 N.C. 31, 30 S.E. 349; 38 
Am. Jur. 222-223; 64 C.J.S. 141.) Snow Hill does not contest the right 
of plaintiffs to sell electricity within its bounds. Plaintiff alleges, and 
the demurrers admit, Snow Hill is lighting its ~ t ree t s  in the area in- 
volved in this controversy ~ i t h  electricity purchased from plaintiff. 
Plaintiff, in its brief filed here, expressly declares that it does not chaI- 
lenge the validity of the ordinance constituting Power Company's 
franchise. 

The question of whether Snow Hill is "a properly constituted au- 
thority" within the meaning of the contract between plaintiff and Pow- 
er Company, so that it could issue a lawful order compelling Power 
Company to serve particular properties, even though its lines were 
more than 300 feet from such properties, is not here presented. Plain- 
tiff concedes that the limitation on the right to serve contained in the 
contract has no force, when an order requiring service has been issued 
by a properly constituted authority. 

We are of the opinion, and hold, that the action as presently consti- 
tuted is not a challenge to the validity of the ordinances of Snow Hill. 
I ts  rights will not be prejudiced by a judgment determining the rights 
of the parties to this action. 

The second ground for demurrer is eclually untenable. Snow Hill is a 
municipality with a population of less than 1,500. When plaintiff's lines 
were constructed, the area served was outside of the corporate limits 
of Snow Hill. Snow Hill is purchasing current from plaintiff. It is not 
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seeking to withhold from plaintiff the right to serve its inhabitants. 
Unless we overrule Power Company v. Membership Corporation, 253 
N.C. 596, 117 S.E. 2d 812, and Membership Corporation v. Light Com- 
pany, 253 N.C. 610, 117 S.E. 2d 764, we think i t  necessarily follows that 
plaintiff, under the facts here presented, had the right to offer its ser- 
vices to the inhabitants of Snow Hill. Defendants do not suggest the 
contract between plaintiff and Power Company is contrary to public 
policy or that i t  impairs the rights of any citizen of the state. 

If a citizen desires service from one of the contracting parties, even 
though its lines may be more than 300 feet distant, he may apply to 
the properly constituted authority for such order as may be proper. H e  
is entitled to a hearing and an appropriate order. 

The judgment sustaining the demurrer is 
Reversed. 

ALTON P. WALL AND NELL R. WALL v. WILLIE RUFFIN AKD ALTA 
RUFF'IN. 

(Filed 29 April, 1964.) 

1. Trial fj 81- 
Even in those instances in which a peremptory instruction in favor of 

the party having the burden of proof is permissible, it is required that 
the court leave it to the jury to determine the cred~bility of the testimony, 
and the instruction nus t  be in such form as to clearly permit a verdict 
unfavorable to such party in the event the jury finds that the evidence is 
not of sufficient weight and credibility to carry the burden. 

2. Fraud fj 11- 
Inadequacy of consideration is a circumstance t o  be considered by the 

jury in connection with other relevant circumstances on the issue of fraud, 
and when it is so gross that it shows practically nothing was paid, it may 
be sutiicient to be submitted to the jury without other evidence. 

APPEAL by defendants from Brock, Special Judge, 2 December 1963 
Civil Session of RANDOLPH. 

This is an action instituted on 19 January 1962 for the possession of 
a 30-acre tract of land described by metes and bounds in the complaint, 
which land the plaintiffs allege they own and that they have demand- 
ed possession of the defendants who are in the wrongful possession 
thereof and who refuse to vacate the premises. 
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The defendants filed answer denying the plaintiffs are the owners of 
the property. They admit that they have refused to vacate the prem- 
ises and allege that the defendants are the owners thereof. 

As a further answer and defense, the defendants allege that on 14 
February 1961 they executed to Vernie R. Pickett and Kermit Codell 
Joyce an instrument securing the sum of 5650.00; that they were ad- 
vised they were signing a mortgage on their property and did not a t  
any time agree or intend to sign a deed thereto. 

The evidence discloses that on 9 October 1957, Grant Parks convey- 
ed to his daughter, Alta P. Ruffin, the 30-acre tract of land involved 
herein and that the warranty deed therefor was duly filed for registra- 
tion in the office of the Register of Deeds of Randolph County on 31 
October 1957. 

The evidence further discloses that on 5 February 1961 the defen- 
dants in consideration of $10.00 and other good and valuable considera- 
tions, executed a warranty deed to Vernie R. Pickett and Kermit Co- 
dell Joyce for the premises involved, which instrument was duly re- 
corded on 17 February 1961. 

On 14 February 1961, Kermit Codell Joyce and wife conveyed a one- 
half interest in the tract of land involved to Vernie R. Pickett and 
wife. This instrument was duly recorded on 17 February 1961. 

On 11 September 1961, Vernie R. Pickett and wife for a considera- 
tion of $3,500 conveyed the premises to the plaintiffs by warranty deed 
which was duly recorded on 16 September 1961. 

Plaintiff Alton P .  Wall testified that he owns and lives on a 166 
acre farm adjoining the 30 acre tract of land involved in this contro- 
versy and had been living there since 1952; that the 30 acre tract of 
land had a two-story brick house thereon; that ll(t)here are several 
small buildings there, a crib, a smoke-house, a meat house, one or two 
other little buildings"; that between 700 and 800 feet bordered on the 
hard surface road. The property is located about lllh miles from Ashe- 
boro, on a rural paved road about two miles from Highway No. 49. 

Clotus Craven, a registered surveyor, who made a survey of the 
property, in testifying for the plaintiff, testified on cross examination 
that the 30 acre tract of land fronts on the 18-foot hard surface road 
for a distance of between 1600 and 1700 feet; that Rlr. Wall's land bor- 
dered this tract on two sides. This witness further testified that in Feb- 
ruary 1961 the land involved n7as worth from $150.00 to $175.00 per 
acre. 

The defendants offered evidence tending to show that in February 
1961 the land was worth $8,000 to $10,000. 

The evidence also tends to show that the defendants never received 
directly any consideration for the execution of the deed from them to 
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Pickett and Joyce on 5 February 1961. However, we think the evi- 
dence is sufficient to support the inference that the grantees promised 
to pay an obligation of the defendants in the sum of $650.00 due the 
Graham Production Credit Corporation. Defendants' evidence tends 
to show this fact and that the defendants had agreed to sign a mortgage 
on their farm to secure the above sum. 

The court submitted the following issue to the jury which was an- 
swered as indicated: 

",4re tlie plaintiffs bcna fide purchasers for value and the present 
owners in fee simple entitled to immediate possession of the premises 
described in the complaint? Answer: Yes." 

From the judgment entered on the verdict, the defendants appeal, 
assigning error. 

Deane F. Bell for plaintiff appellees. 
Ottway Burton for defendant appellants. 

DENNY, C.J. The defendants assign as error the following portion 
of the charge: "So, under all of the evidence, members of the jury, the 
court instructs you that if you find the facts to be as all of the evi- 
dence in this case, both from the plaintiff and from the defendant, if 
you find all of the facts to be as all of the evidence tends to show 
that the facts are, then it would be your duty to answer this one ques- 
tion 'Yes.' In  other words, if you believe everything that you have 
heard in this case and the court instructs you as a matter of lam that 
the plaintiffs are the bona fide purchasers for value and the present 
owners in fee simple entitled to immediate possession of the premises 
descr~bed in the complaint, and so if you believe all of the evidence, it 
would be your duty to answer this one issue 'Yes'." 

When a peremptory inqtruction is permissible, conditioned upon the 
jury finding thc facts to be as all tlie evidence tends to show, the court 
must leave it to the jury to deternline the credibility of the testimony. 
McIntosli, North Carolina Practice & Procedure, Volume 2, section 
1516, page 52, et seq.; Shelby v. Lackey, 236 N.C. 369, 72 S.E. 2d 757; 
Reynolds v. Etrrley, 211 N.C. 521, 85 S.E. 2d 904; Rlzodes v. Raxter, 
242 N.C. 206, 87 S.E. 2d 265; Hunnicutt v. Insurance Co., 255 N.C. 
515, 122 S.E. 2d 74; Crisp v. Insurance Co., 236 N.C. 408, 124 S.E. 2d 
149. 

In  the last cited case, Moore, J., speaking for the Court, said: "Where 
the peremptory instruction is favorable to the party having the burden 
of proof, it must be in such form as to clearly permit a verdict unfav- 
orable to such party in the event the jury finds that the evidence is not 
of sufficient weight and credibility to c:my the burden." 
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This assignment of error will be sustained. 
We concur in the view of the trial judge that the defendants neither 

pleaded nor proved fraud on the part of the plaintiffs herein. Even so, 
since there must be a new trial, the defendants may desire to recast 
their pleadings and make Pickett and Joyce parties to the action and 
show, if they can, that the deed to them, executed by these defendants, 
was procured by fraud and that the plaintiffs took their deed with 
knowledge of the existence of such fraud. There is no evidence tending 
to show that Pickett and Joyce were ever in possession of the premises 
or that they ever requested the defendants to vacate the premises. 

Be that as it may, the record discloses that this case has been tried 
three times in the court below. On the first trial, the jury returned a 
verdict in favor of the defendants and the trial judge set the verdict 
aside. The second trial ended in a mistrial, and the third in a verdict 
for the plaintiffs upon erroneous instructions to the jury. 

In  the case of Garris v. Scott, 246 N.C. 568, 99 S.E. 2d 750, Parker, 
J., speaking for the Court, said: "The controlling principle established 
by our decisions is that inadequacy of consideration is a circumstance 
to be considered by the jury in connection with other relevant circum- 
stances on an issue of fraud, but inadequacy of consideration standing 
alone will not justify setting aside a deed on the ground of fraud. How- 
ever, if the inadequacy of consideration is so gross that i t  shows prac- 
tically nothing was paid, it is sufficient to be submitted to  the jury 
without other evidence. Leona~d v. Power Co., 155 N.C. 10, 70 S.E. 
1061; Knight v. Bridge Co., 172 N.C. 393, 90 S.E. 412; Butler v. Fer- 
tilizer Works, 195 X.C. 409, 142 S.E. 483; Hill v. Ins. Co., 200 N.C. 
502, 157 S.E. 599; Hinton v. West, 207 N.C. 708, 178 S.E. 356. See 24 
Am. Jur., Fraud and Deceit, secs. 266 and 284." 

The defendants are entitled to a new trial and it is so ordered. 
New trial. 

ALEXANDER FUNERAL HOME, INC., A CORPORATIOR V. HAROLD S. PRIDE 
AKD CITY CHEVROLET COMPANY, INC. 

(Filed 29 April, 1964.) 

1. Evidence § 54- 
While a party may not impeach his own witness and is bound by the 

testimony which he himself elicits, he is not precluded from showing the 
facts to be otherwise than as  testified to by the witness. 
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2. Automobiles § 39- 

The physical facts a t  the scene of the accident may speak louder than 
the testimony of witnesses, and may in themselves be sufficiently strong 
to merit the inference of negligence with respect to speed. 

3. Automobiles § 41b- 
Evidence tending to show that a motorist made a right turn into a dom- 

inant street, discovered he could not straighten the car and continued in 
an arc, hit the curb, lost control, ran through a yard, knocked down a n  8- 
inch thick concrete wall, and struck brick pillows supporting a porch, caus- 
ing the porch to collapse, is held sufficient to be submitted to the jury on 
the issue of negligence, since it permits an inference of excessive speed or 
of failure to maintain reasonable control of the vehicle and apply the 
brakes after the driver realized the vehicle was continuing to turn to the 
right because of the defective steering mechanism. 

4. Automobiles 8 41a;  Negligence § 24d- 
The fact that plaintiff alleges negligence in respects not substantiated by 

proof does not warrant nonsuit for variance when in other respects there 
is both allegation and evidence, since proof of negligence in any one of the 
respects alleged is sufficient if it proxiniately causes injury. 

5. Automobiles § 5- 
The person who suffers damage to property as a result of defective steer- 

ing mechanism of an autonlobile may not recover of the company which 
repaired the steering mechanism under contract with the owner-driver, 
since the person damaged is not privy to any contract of warranty be- 
tween the company and the owner-driver. 

Evidence of damage to property resulting from defective steering mech- 
anism of an automobile does not warrant recovery against the company 
that had three times repaired the steering mechanism for the owner-driver 
when the evidence discloses that the owner-driver had different complaints 
with respect to the steering on each occasion and there is no evidence as  to 
what caused the defect, that the cause could have been discovered by the 
repairmen in the esercise of reasonable care, or that the repairmen had 
not been diligent in making the repairs, or that they did not find and cor- 
rect the causes on each occasion. 

To support a verdict there must be eridence of every fact essential and 
material to the cause of action, and a verdict may not rest upon mere guess 
or upon possibilities. 

APPEAL by plaintiffs from Riddle ,  S. J., October. 25, 1963, Civil Ses- 
sion of MECKLENBURG. 

This is an action for damages to a house resulting from alleged neg- 
ligence of defendant Pride and defendant City Chevrolet Company. 

Peter H .  G e m s  for plaint i f f .  
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Carpenter, Webb & Golding and John A .  Mraz for defendant Pride. 
Fairley, Hamrick, Hamilton $ Monteith for defendant Chevrolet 

Company. 

MOORE, J. The court below, a t  the close of plaintiff's evidence, al- 
lowed defendants' motions for nonsuit. Plaintiff contends this was 
error. 

Considered in the light most favorable to plaintiff, the evidence 
tends to show: Defendant Pride resides in Charlotte and is a physician. 
H e  purchased a Chevrolet automobile from defendant City Chevrolet 
Company, of Charlotte, about June 1961. Nechnnical difficulties de- 
veloped in the steering mechanism, and Dr.  Prlde on three occasions 
took the car to the City Chevrolet Company for repairs. On the first 
occasion, 10 July  1961, the automobile had been driven 1273 miles; he 
told repairmen i t  would not "return to straight" on turns and asked 
that  the steering mechanism be checked; when the car was returned 
to him he was told that  the steering had been checked and was in good 
order. On 6 September 1961, when the car had been driven 4717 miles, 
i t  was again taken in for steering repair; on this occasion Dr.  Pride 
complained of "a noise that  always threw the steering out of control 
when i t  struck an uneven area of the road"; the car was returned to 
him with assurances tha t  the mechaniqm was correct. Finally, the car 
was taken to the Chevrolet Company on 29 September 1961, after i t  
had been driven 6127 miles; Dr.  Pride complained that  i t  had too much 
"play" in the steering mechanism; when it was returned to him he was 
told that  it had been examined and nothing wrong had been found. 
About 10:00 P.M., 3 October 1961, while Dr.  Pride was driving on 
West Fifth Street in Charlotte, the car ran to his right off the street, 
crossed the curbing, knocked down an 8-inch thick concrete block mall, 
and ran into the front of plaintiff's house a t  904 West Fifth Street, up- 
rooting shrubbery, knocking back brick pillars supporting the porch, 
collapsing the porch roof and damaging gas and water lines as i t  went. 
Dr .  Pride had been drinking but, according to the investigating officer, 
was not "under the influence.'' Dr.  Pride, being called as a witness by 
plaintiff, testified that  he travelled south on North Clarkson Street, 
stopped a t  a stop sign a t  the intersection of Yorth Clarkson and West 
Fifth, then proceeded to make a right t ~ i r n  into J17est Fifth, pulled into 
the inside lane of the two lanes for west-bound traffic ( i t  was a four 
lane street) and while still in his turn and after he had gone 10 feet into 
West Fifth Street he discovered he could not straighten his car and 
continued in an  arc across the outside traffic lane, lost control when 
he hit the curb and did not recall applying his brakes a t  all. H e  was 
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travelling at  the rate of 20 miles per hour. The damaged house was the 
second from tlie corner and the lot on wliich it was located had a 44- 
foot frontage. The corner lot fronts 50 feet on West Fifth. The car came 
to rest 65 feet from the corner. 

In  our opinion the evidence makes out a prima facie case of action- 
able negligence against defendant Pride. Plaintiff alleges that defen- 
dant Pride was negligent in that, inter alia, he failed to stop a t  the 
stop sign a t  the intersection of Clarkson and Fifth Streets, operated 
his automobile a t  a speed greater than was reasonable and prudent un- 
der the circumstances, failed to maintain reasonable control of the ve- 
hicle and failed to apply brakes and stop the car, and that such negli- 
gence was a proximate cause of the damage to plaintiff's property. 
Defendant Pride testified that his speed was 15 miles per hour; he told 
the investigating officer i t  was 20. Both are within the limits fixed by 
law. Pride was plaintiff's witness. There was no other eyewitness. 
Plaintiff may not impeach his own witness and is bound by his testi- 
mony when it is uncontradicted. Sowers v. Marley, 235 N.C. 607, 70 
S.E. 2d 670. But plaintiff may show the facts to be otl~erwise than as 
testified to by his witness. Matheny v. Motor Lines, 233 N.C. 673, 65 
S.E. 2d 361; Ross v. Tel. Co., 219 N.C. 324, 13 S.E. 2d 571. The phy- 
sical evidence of damage at the scene permits the inference of negli- 
gence on tlie part of defendant Pride with respect to speed. Physical 
facts a t  the scene of an accident may speak louder than the testimony 
of witnesses. Carr v. Lee, 249 N.C. 712, 107 S.E. 2d 544; Sheldon v. 
Childers, 240 N.C. 449, 82 S.E. 2d 396; Chesson v. Teer C o ,  236 N.C. 
203, 72 S.E. 2d 407. They may be sufficiently strong within themselves, 
or in combination with other evidence, to infer negligence and make the 
issue one for the jury. Lane v. Dorney, 252 N.C. 90, 113 S.E. 2d 33. 
The interpretation of the physical facts is ordinarily the province of 
the jury. Jernigan v. Jernigan, 236 N.C. 430, 72 S.E. 2d 912. From the 
extensive damage to plaintiff's property the jury may infer that de- 
fendant Pride failed to stop a t  the intersection 2nd turned the corner 
at  a speed which would not permit hiin to control his car, or that if 
he did stop a t  the intersection he started and made the turn a t  a speed 
greater than was reasonable and prudent. Furthermore, the evidence 
permits the inference that he did not maintain reasonable control of 
the vehicle and neglected to apply brakes and made no effort to stop 
the car when he realized i t  was continuing to turn to the right because 
of defective steering mechanism. Defendant Pride's contention that 
there is a fatal variance between allegation and proof is untenable. 
Plaintiff is not required to prove all of the acts and omiqsions which it 
alleges constitutes negligence; proof of negligence in one of the respects 
alleged is sufficient i f  it proximately caused the injury. 
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I n  our opinion plaintiff's action against City Chevrolet Company 
was properly nonsuited. Plaintiff is not privy to any contract of war- 
ranty from Chevrolet Company to defendant Pride, and may not re- 
cover for breach of such warranty if one exists. Wyatt v. Equipment 
,Co., 253 N.C. 355, 117 S.E. 2d 21. Moreover, this action is based on 
negligence, not breach of warranty. The mere fact that Chevrolet Com- 
pany had repaired the steering mechanism on several occasions and on 
this particular occasion the car continued to circle to the right and 
could not be "straightened up" by turning the steering wheel, does not 
impose liability on the Chevrolet Company. To  maintain the action 
plaintiff must show want of reasonable care in making repairs and a 
causal connection between such want of care and the injury to plain- 
tiff's property. Harwnrd v. General Motors Corp., 235 N.C. 88, 68 S.E. 
2d 855; Brozighton v. Oil Co., 201 N.C. 282, 159 S.E. 321. The car was 
returned to the Chevrolet Company three times within a period of three 
months for repairs to the steering mechanism. The complaint was on 
the first occasion that the car would not "return to straight" on turns, 
on the second occasion that a noise "always threw the steering out of 
control  hen it  struck an uneven area of the road," and on the last 
occasion that there was too much "play" in the steering. There is no 
evidence tending to show what caused the defects, whether they re- 
sulted from the same cause, that  the cause could have been discovered 
by the repairmen in the exercise of reasonable care, that  the repairmen 
had not been diligent in making the repairs, or that the repairmen did 
not find and correct the causes on each occasion. Whether there is any 
fault on the part of the City Chevrolet Company rests in speculation 
and conjecture. To  support a verdict there must be legal evidence of 
every material fact; a verdict may not rest upon a mere guess or on 
possibilities. h!fills v. Moore, 219 N.C. 25, 12 S.E. 2d 661. 

The judgment below is 
-4s to the action against Harold S. Pride, Reversed. 
As to the action against City Chevrolet Company, Affirmed. 

STATE v. KATIE MITCHELL DEESE JOHNSON. 

(Filed 29 April, 1964.) 

1. Criminal Lam 8 85- 
The State is  bound bp exculpatory statenlents of defendant introducea 

in evidence by i t  when such statements are  not contradicted or shown to be 
false by any other evidence. 
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2. Criminal Law 8 101- 
When the State's evidence and that of defendant are to the same effect 

and tend to exculpate defendant, motion for nonsuit should be allowed. 

3. Homicide § 13- 
While the intentional killing of a hunlan being with a deadly weapon 

raises the preeuml~tion that the killing was unlawful and done with malice, 
this rule of law does not mean that the burden of showing an unlawful kill- 
ing does not rest with the State. 

4. Homicide 5 U)- 

Where defendant's evidence as well as  the State's evidence upon the 
point disclosed that defendant was in her home with the screen door hook- 
ed, that deceased n-as drunk and had theretofore assaulted defendant, and 
after being told to leave began arguing and cursing, that defendant went 
to the kitchen and procured a knife and when deceased broke open the 
door and attempted to grab her, stabbed him with the knife, inflicting fa- 
tal wounds, is held to warrant nonsuit, since the evidence affirmatively 
establishes self-defense. 

5. Homicide § 9- 
,4 person in his own home who is free from fault in bringing on the 

difficulty is not required to retreat in the face of an assault, regardless of 
its character, but is entitled to stand his ground and repel force with force 
so as  to overcome the assault and secure himself from harm, provided eu- 
cessive force is not used. 

APPEAL by defendant from Armstrong, J., October 1963 Session of 
CABARRUS. 

Criminal prosecution upon a bill of indictment charging defendant 
with the murder of one Charles Walker. Defendant pleaded not guilty. 
The jury found defendant guilty of inanslaughter and judgment was 
entered imposing an active prison sentence. 

Attorney General Bru ton  and Assistant At torney General Bullock 
for the  State .  

B. IY. Blackwelder for defendant .  

PER CURIAM. Defendant assigns as error the denial of her motion 
for nonsuit. 

For evidence of the corpus delicti the State relies entirely upon a 
statement made by defendant to a police officer shortly after the oc- 
currence, in substance as follows: Defendant was a t  her home about 
9:00 o'clock Saturday night, 27 July 1963. VTith her a t  the time were 
Dot Sims and six small children. Her mother was on the porch. A 10- 
year old boy mas the only male person present. 'There was a knock a t  
the door. Defendant told Dot to go to the door and if it was Charlie 
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Walker to tell him she was not a t  home and to go away. Defendant 
was lying on the bed. Dot opened the door and, seeing that i t  was 
Charlie, did as defendant had instructed her. Charlie called Dot a 
G . . D . . . liar and began to argue with her. Defendant got up, went to 
the door and asked Charlie to leave. He  was on the porch and the 
screen door was hooked. He  continued to argue and began jerking the 
door; he was drinking. Defendant went to the kitchen and got a butcher 
knife, returned to the door and started talking to him; he continued to 
argue and curse. He succeeded in snatching the door open and stepped 
inside. He  grabbed a t  her and she stabbed him once. Charlie "keeps a 
knife" but she did not see a weapon at the time. He  went outside and 
fell in the yard. An ambulance was called. Defendant was a t  home 
when the police came a few minutes later. Charlie had been there once 
before on that night. 

The door had been fastened with a hook and "keeper" or "eye." 
When the police came they found that the "keeper" was not "ringed" 
but was straightened out. 

Defendant's testimony, corroborated by the testimony of others, 
tends to show: Deceased was about 48 years old; defendant was 36. 
H e  did not live a t  defendant's home; he had been her boy friend and 
on occasions she had cooked for him. She had been married and had 
borne 14 children, one was dead. Charlie was not the father of any 
of her children, though 6 were illegitimate. On the night in question de- 
fendant's mother had come to the house while Charlie was attempting 
to break open the door and tried to keep him from entering. Defendant 
had no intention of killing him, but was trying to "keep him off of" 
her because she was afraid of him. He had come to her house earlier 
that night and asked her to go off with him. He  was drinking. When 
she refused to go he slapped her and she hit him, he grabbed her and 
told her he was going to break her G . . D . . . neck. Her son parted 
them, and she told Charlie to leave and not come back. Charlie left, 
and a little later defendant's son also left. Charlie returned about 
9:00 P.M. when the incident occurred which resulted in his death. 
Three or four months before, Charlie had assaulted defendant with an 
ax and fractured three of her ribs. She did not prosecute him for it 
because he threatened to kill her if she took out a warrant. Her daugh- 
ter, who was assaulted by him on the same occasion, did indict him 
and the case was pending a t  the time of his death. 

Ordinarily, when a person who is free from fault in bringing on a 
difficulty, is attacked in his own home or on his own premises, the law 
imposes on him no duty to retreat before he can justify his fighting in 
self defense, regardless of the character of the assault, but is entitled to 
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stand his ground, to repel force with force, and to increase his force, 
so as not only to resist, but also to overcome tlie assault and secure 
himself from all harm. This, of course, would not excuse the defendant 
if he used excessive force in repelling tlie attack and overcoming his 
adversary. State v. Francis, 252 N.C. 57, 112 S.E. 2d 756; State v. 
Frizzelle, 243 N.C. 49, 89 S.E. 2d 725. 

When the State introduces in evidence exculpatory statements of the 
defendant which are not contradicted or shown to be false by any other 
facts or circumstances in evidence, the State is bound by these state- 
ments. While the intentional killing of another with a deadly weapon 
raises the presumption that the killing was unlawful and done with 
malice, this rule of lam does not mean that the burden of showing an 
unlawful killing does not rest with the State. TT'hen the State's evidence 
and that of the defendant are to the same effect and tend only to ex- 
culpate the defendant, motion for nonsuit should be allowed. State v. 
Carter, 254 K.C. 473, 119 S.E. 2d 461. 

Defendant's motion for nonsuit should have been allowed in the in- 
stant case. She was in her home with the screen door hooked. Deceased 
had no right to be there; he had been told to stay away and when he 
came was told to leave, his response was argument and cursing. H e  had 
been drinking. Twice before he had assaulted her, once with an ax and 
once by choking; he had threatened her. He broke open the door and 
attempted to grab her. She had the right to stand her ground, protect 
her person, prevent the invasion of her home and remove him from the 
premises. She was not required to engage him with her bare hands or 
wait until he seized her before taking action. Under the circumstances 
she did not, as a matter of law, use excessive force, but acted in tlie 
proper defense of her person and habitation. 

The judgment below is 
Reversed. 

DAVID BETHEA v. TOWN O F  KENLY, CARL DURHAM, RALPH DAVIS, 
AKD EULA MAE STANCIL AR'D KENNETH H. STANCIL. 

(Filed 29 April. 1964.) 

1. Trial § 4 5 -  
The judgment must follow the verdict, and while the trial court has the 

discretionary potTer to set the verdict aside as being against the weight of 
the evidence, it  is error for the court to change the verdict by diminishing 
the award over the objection of plaintiff. 
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2. Same; Trial 9 SO- 

The trial court may not, after verdict, dismiss the action as of nonsuit 
for insufficiency of the evidence. 

3. Appeal and Error § 4- 

Where the trial court enters judgment that plaintiff recover nothing of 
certain defendants, such defendants may not, upon plaintiff's appeal from 
the refusal of the court to enter judgment on the verdict, appeal from the 
court's refusal to set aside the verdict for errors committed during the 
trial, since until a judgment is entered against them they are not parties 
aggrieved. G.S. 1-271. 

APPEAL by plaintiff and defendants Town of Kenly and Carl Dur- 
ham from Burgwyn, E. J., Kovember 1963 Session of JOHNSTON. 

This action for personal injuries emanates from a collision between 
an automobile owned by the non-appealing defendant Eula h4ae Stan- 
cil and operated by her son, Kenneth Stancil, and a police car of the 
Town of Kenly operated by defendant Carl Durham, an officer on duty. 
The defendant Town of Kenly has waived its governmental immunity 
by securing liability insurance. Plaintiff alleged that he was seriously 
injured by the joint and concurring negligence of Kenneth Stancil and 
Carl Durham and demanded judgment against all the defendants joint- 
ly and severally in the sum of $50,000. Upon the trial the jury found, 
by its answer to the first issue, that the plaintiff was injured as a re- 
sult of the negligence of defendants Carl Durham and the Town of 
Kenly; by its answer to the second, that the plaintiff was also "injur- 
ed as a result of the negligence of the defendants Kenneth and Eula 
Mae Stancil as alleged in the complaint." By the third issue, the jury 
assessed plaintiff's damages a t  $55,000. 

I t  is noted that although no summons was ever served on Kenneth 
H. Stancil, and he is not named as a defendant in the complaint, he 
filed an answer denying any liability to the plaintiff. 

Plaintiff moved for judgment against all defendants, but he tendered 
judgment for only $50,000 in order to come within Article 15A of 
Chapter 160 of the General Statutes. The defendants Town of Kenly 
and Carl Durham first moved the court to set aside the verdict for er- 
rors committed in the trial. This motion was denied. They next moved 
to set aside the verdict on the third issue as being excessive. This mo- 
tion was likewise denied but the court, in its discretion, reduced the 
verdict to $40,000. Plaintiff excepted. The same defendants then "mov- 
ed that the verdict as to the first issue be set aside" and that judgment 
be entered in their favor because "said verdict was not supported by 
the evidence in the case." This motion was allowed "as a matter of 
law" and plaintiff again excepted. The defendants Stancil then moved 
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that the answer to the second issue be set aside "as being against the 
greater weight of the evidence and contrary to law." Their motion 
was denied. 

The court rendered judgment that plaintiff recover the sum of $40,- 
000 against defendants Eula Mae Stancil and Kenneth H. Stancil and 
that the action against defendants Town of Kenly and Carl Durham 
be dismissed. The defendants Stancil gave notice of appeal but did not 
perfect it. Defendants Town of Kenly and Carl Durham excepted 
and appealed from the refusal of the court to set aside the verdict for 
errors committed during the trial. Plaintiff appealed assigning as error 
the failure of the court to enter judgment on the verdict. 

Shepard, Spence and Mast for plaintiff. 
Smith, Leach., Anderson d2 Dorsett and William R. Britt for defen- 

dants Town of Kenly and Carl Durham. 

PER CURIAM. Plaintiff's appeal. "It is a cardinal rule that the 
judgment must follow the verdict, and if the jury have given a speci- 
fied sum as damages, the court cannot increase or diminish the amount, 
except to add interest, where is is allowed by law and has not been in- 
cluded in the findings of the jury." 2 McIntosh, North Carolina Prac- 
tice and Procedure § 1691 (2d ed. 1956) ; Durham v. Davis, 171 N.C. 
305, 88 S.E. 433. In  this case, the judge sliould have set aside the ver- 
dict in his discretion if he deemed it against the weight of the evi- 
dence or considered the damages excessive. Instead of doing so, he at7 
tempted to change the verdict as to the defendants Stancil, and this he 
could not do. Winn v. Finch, 171 N.C. 272, 88 S.E. 332. As to the de- 
fendants Town of Kenly and Carl Durham, the judge dismissed the 
action after verdict by a judgment as of nonsuit for insufficiency of the 
evidence. This also he had no authority to do. Temple v. Temple, 246 
N.C. 334, 98 S.E. 2d 314; Ward v. Cruse, 234 N.C. 388, 67 S.E. 2d 257. 

Defendants' appeal. No judgment has yet been entered against 
the defendants Town of Kenly and Carl Durham. The judgment from 
which these defendants appealed is that the plaintiff recover nothing 
of them. Until a judgment is entered against them they are not parties 
aggrieved and may not appeal. G.S. 1-271; Gold V .  Insurance Co., 255 
N.C. 145, 120 S.E. 2d 452; Starnes v. Tyson, 226 N.C. 395, 38 S.E. 2d 
211. Error having been made to appear on plaintiff's appeal, when the 
Superior Court enters a judgment on the verdict against defendants as 
directed by this opinion they may then appeal and assign the errors of 
which they now complain. Williams v. Bus. Ins., 310 N.C. 400, 186 S.E. 
482; Trust Co. v. Greyhound Lines, 210 N.C. 293, 186 S.E. 320; Ander- 
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son v. Morris, 203 N.C. 577, 166 S.E. 527. To  hold otherwise would be 
to disregard a long-established rule of procedure. "An important part 
of every code of laws is that settling and defining the methods of legal 
procedure. In  this rests the life, vigor and efficiency of the law. It is, 
therefore, unwise to underrate its importance." McLaurin v. Cronly, 
90 N.C. 50. 

Defendants' appeal - 
Dismissed. 
Plaintiff's appeal - 
Error and remanded. 

MOORE, J. took no part in the consideration or decision of this case. 

FRED H. WHITAKER v. FISHER J. BEASLEY, JR., AND THOMAS A. 
SIMPSON, EXECUTORS OF THE ESTATE OF FISHER J. BEASLEY, SR., AND 
D. S. CROSS, A PARTNERSHIP, T/A BEBSLEY-CROSS MOTOR COMPANY, 
ASD GEXERAL MOTORS CORPORATION, INCORPORATED. 

(Filed 29 April, 1964.) 

Trial § 7- 

The purpose of a pre-trial conference is to narrow the controversy to 
matters actually controverted, and the court's orders thereat are  inter- 
locutory, and the court exceeds its authority in finding controverted facts 
and entering a final judgment. 

APPEAL by plaintiff from Walker, S. J., Xovember, 1963 Session, 
CA~ARRUS Superior Court. 

The plaintiff, purchaser, instituted this civil action on November 3, 
1961, against General hIotors Corporation, manufacturer, and Beas- 
ley-Cross Chevrolet Company, distributor-seller, for breach of war- 
ranty of a new Chevrolet automobile. The plaintiff purchased the ve- 
hicle from the distributor on February 2, 1959, in factory condition. 
The plaintiff alleged the vehicle was defective both in material and 
workmanship in specified particulars which were in breach of the de- 
fendants' warranty. On February 5, 1963, the plaintiff took a voluntary 
nonsuit and the same day instituted another action and filed a new 
complaint, alleging the defendants warranted the vehicle, including all 
equipment and accessories (except tires) to be free from defects both 
in manufacture and workmanship, when, in fact, it was seriously de- 
fective in both particulars. 
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Defendants, successors to Beasley-Cross Motor Company, filed an- 
swer denying all material allegations of the new complaint and by way 
of further defense averred the action was instituted more than three 
years from the date the cause accrued and thus barred by the lapse of 
time. 

General RIotors Corporation filed answer alleging i t  had repaired the 
automobile by replacing all defective parts and in making adjustments 
sufficient to place it in nen- condition. As a further defense, it pleaded 
the lapse of three years in bar of plaintiff's right to recover. As a second 
further defense, it set up the manufacturer's warranty to the dealer 
and its covenant to make good any dcfects in worlmianship and ma- 
terial only on condition the vehicle is returned to the factory within 
90 days of delivery to the original purchaser. 

-4t a pre-trial conference on November 4, 1963, '(the court does find 
as a fact and as a matter of law," that plaintiff failed to state a cause 
of action against General Motors in the first complaint; that the sec- 
ond conlplaint was a new cause of action and was barred by the 
statute of limitations; and, further, th:lt G.S. 1-25 is not applicable. 
The court found that the other defendants were not served in the first 
action and the action was barred as to them. The court a t  this pre- 
trial conference, over plaintiff's objection, entered judgment of non- 
suit dismissing the action. The plaintiff appealed. 

Llewellyn, AlacKenxie & Llewellyn by Robert C. Lletoellyn for 
plaintiff appellant. 

Kennedy, Covington, Lobdell & Hicknzan by Charles V .  Tompkins, 
Jr., for defendant General Motors Corporation, appellee. 

Hartsell, Hartsell & iUilLs by Harold £1. Smith, for defendants Fish- 
e,. J .  Beasley, Jr., and Thomas A. Simpson, Executors of Fisher J. 
Beasley, Sr., and D. S. Cross, a partnership, Trading as Beasley-Cross 
Motor Company, appellees. 

PER CURIARI. A pre-trial conference under G.S. 1-169.1 is just what 
the name implies. I ts  purpose is to consider specifics mentioned in the 
statute; among them, motions to amend pleadings, issues, references, 
admissions, judicial notice, and other matters which may aid in the 
disposition of the cause. '(7. I n  the discretion of the presiding judge, 
the hearing and deternlination of any motion, or the entry of any 
order, judgment or decree, mllicli the presiding judge is authorized to 
hear, determine, or enter a t  term." No. 7, above quoted, fits into the 
framework of the pre-trial procedure. I t  is not a grant of authority to 
hear and determine disputed facts. I ts  order is interlocutory in nature. 
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Green v. Ins. Co., 250 N.C. 730, 110 S.E. 2d 321. lLFollowing the hear- 
ing the judge shall enter an order reciting the stipulations made and 
the action taken. Such order shall control the subsequent course of the 
case unless in the discretion of the trial judge the ends of justice re- 
quire its modification. After the entry of the pre-trial order, the case 
shall stand for trial and may be tried a t  the same . . . or a t  a sub- 
sequent term, as ordered by the judge." (emphasis added). 

In  many cases, certain facts necessary to be shown to make out a 
complete case are actually not in dispute. These may be stipulated, 
narrowing the controversy to the matters actually controverted. The 
facts stipulated are available for inclusion in the record in case of ap- 
pellate review. 

From the foregoing, i t  is apparent the judge a t  the pre-trial exceed- 
ed his authority in finding facts, establishing defenses pleaded but not 
admitted, and in entering a final judgment in the case. That  judg- 
ment is 

Reversed. 

KISG ROBERTS, T/A PIERCE WAREHOUSE; JOE T. ROBERTS ano 
EARL C. ROBERTS, T/A ROBERTS WAREHOUSE; J. KIRK ADAMS 
AND CLARENCE KNOTT v. SHERRILL AKINS, JOHN W. SMITH, DAN 
BRISSON, ARTHUR TALLEY, ROT TALLEY, BILLY TALLEY, DAN 
TALLEY AND J. W. DALE, Ah% THE FUQUAY-VARINA TOBACCO 
BOARD O F  TRADE, INC. 

(Filed 29 April, 1964.) 

Appeal and Error § 4; Injunctions § 13- 

Where the court disoives the temporary restraining order, defendants 
may not appeal from provision of the order stating that plaintiffs mere not 
bound by judgment asserted by defendants as a bar, since such statement 
is not binding upon the hearing on the merits and therefore cannot preju- 
dice defendants. 

APPEAL by defendants from Nimocks, E. J., October 1963 Civil Ses- 
sion of HARNETT. 

Plaintiffs instituted this action September 20, 1963, to enjoin defen- 
dants "from using the floor space contained in Varina Brick Warehouse, 
Talley Bros. Warehouse and Planters Warehouse in computing the 
selling time allotted to the warehouse firms operating on the Fuquay- 
Varina Tobacco Market until such time as said warehouses are made 
suitable and available for the auction sale of tobacco." 



736 I N  T H E  SUPREME COURT. [261 

The hearing was on return of an order to show cause why plaintiffs' 
motion for temporary injunctive relief "for the year 1963" should not 
be granted. 

After hearing the evidence, Judge Ximocks entered an order in 
which, after findings of fact relating to particular matters, the follow- 
ing finding was made: "In seeking to take away from the three ware- 
houses in question the selling time allotted to them for the year 1963, 
the plaintiffs are not seeking to preserve the status quo pending the 
trial of this action. They are asserting rights which they have not 
previously exercised. The relief they seek is mandatory injunction." 
Immediately thereafter, the order provides: 

"The Court being of the opinion that this case is controlled by the 
decision of the Supreme Court of North Carolina in the case of CAR- 
ROLL v. BOARD OF TRADE,  239 N.C. 692, the motion for prelim- 
inary restraining order and for temporary mandatory injunction is de- 
nied and the rule upon the defendants to show cause is discharged." 

However, the order, following said provision expressly denying plain- 
tiffs' motion, contains additional matter, viz.: Reference is made to the 
fact that defendants, in their response to tlie order to show cause, as- 
serted that plaintiffs are estopped by certain judgments entered in the 
United States District Court for the Eastern District of North Caro- 
lina, Raleigh Division, in a civil action in which Joe T.  Roberts, et al., 
are plaintiffs and Fuquay-Varina Tobacco Board of Trade, Inc., and 
others, are defendants. The order then provides: "The court being of 
the opinion that the plaintiffs in this case are not bound in any re- 
spect by the judgment of the United States District Court, the said 
plea is overruled. To this finding and ruling in this judgment the de- 
fendants object and except." 

Based upon their exception to said ruling, defendants gave notice of 
appeal to tlie Supreme Court. 

Wilson & Bain and Morgan R. Williams for plaintiff appellees. 
F. E. Winslow, A. TV. Gholson, Jr., and Thomas A. Banks for de- 

fendant appellants. 

PER C ~ I A M .  The only question before Judge hTiniocks was whe- 
ther plaintiffs should be granted temporary injunctive relief "for the 
year 1963." I t  was decided in favor of defendants. Hence, defendants 
were not aggrieved by Judge Ximock's order and their purported ap- 
peal must be dismissed. G.S. 1-271; Buick Co. v. General Motors 
Corp., 251 hT.C. 201, 205, 110 S.E. 2d 870. 

JJ7ith reference to defendants' exception to the court's expression of 
opinion and ruling with reference to defendants1 plea of estoppel, it 
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seems appropriate to say: Judge Nimocks' decision was not based on 
this ruling. Moreover, any ruling by Judge Nimocks with reference to 
defendants' plea of estoppel would have significance only for the pur- 
pose of resolving the question then before him. The judge presiding a t  
the final hearing is not bound by said ruling but will decide de novo all 
questions with reference to defendants' said plea. Hence, it does not 
appear defendants are prejudiced by the portion of Judge Nimocks' 
order to which they excepted. 

Appeal dismissed. 

EARL BRANDON MARLIN v. ROBERT FRANK MOSS AND HOMER 
E. ARNOLD. 

(Filed 29 April, 1964.) 

Automobiles 5 41f- 
In this action by a motorist to recover for a collision with a car which 

was parked on its left side of the highway, partly on the hard surface and 
partly on the shoulder, resulting when plaintiff mistook two small lights on 
the vehicle to be tail lights of a car traveling in the same direction as  
plaintiff, and crashed into the car when blinded by bright lights suddenly 
turned on in his face, the evidence is held sufficient to be submitted to the 
jury on the issue of negligence and not to show contributory negligence as 
a matter of law. 

APPEAL by defendants from Armstrong, J., August 1963 Civil Ses- 
sion of CABARRUS. 

On January 11, 1961, about 10:15 p.m., there was a collision on 
Lane Street (Jackson Park section of Kannapolis) between an Olds- 
mobile owned and operated by plaintiff and a Ford (taxicab) owned 
by defendant Arnold and operated by defendant Moss as Arnold's 
agent. As a result, plaintiff sustained personal injuries and his car was 
damaged. 

Plaintiff alleged the collision was proximately caused by the negli- 
gence of defendants. In  plaintiff's action, the pleadings raised issues 
of negligence, contributory negligence and damages. Arnold alleged a 
counterclaim for the damage to his taxicab. 

The only evidence was that offered by plaintiff. Defendants' motion 
for judgment of nonsuit was denied. Arnold took a voluntary nonsuit 
as to his counterclaim. 

In plaintiff's action, the jury answered the negligence issue, "Yes," 
the contributory negligence issue, '(No," and awarded damages. Judg- 
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ment for plaintiff in accordance with the verdict was entered. Defen- 
dants excepted and appealed. 

Williams, Willeford & Boger for plaintiff appellee. 
Hartsell, Hartsell & Mills and Harold H .  Smith for defendant ap- 

pellants. 

PER CURIAM. The only question presented by defendants' appeal 
is whether the court erred in denying defendants' motion for judgment 
of nonsuit. 

There was evidence tending to show the following: 

Lane Street, a two-lane street with marked center line, ran generally 
east and west. The paved portion thereof (tar and gravel) was approx- 
imately 18 feet wide. On each side of the pavement, there was a dirt 
shoulder 3-4 feet wide. 

Plaintiff was proceeding west in his right (the north) traffic lane. 
The taxicab, proceeding east, had crossed to its left of the center line 
and was parked (headed east) in front of the house a t  2137 Lane 
Street. While so parked, i t  was partly in its left (the north) traffic 
lane-the lane for westbound traffic-and partly on the north shoulder. 

Plaintiff, traveling upgrade and coming out of a curve, noticed "two 
small lights" in his traffic lane some 150-200 feet ahead. They appeared 
to be the taillights of a westbound car. Plaintiff reduced his speed to 
approximately 25-30 miles per hour. When he got about 50-60 feet 
from these lights, '(there came a sudden glare of bright lights in (his) 
face." Blinded and confused by these bright lights, he undertook to 
stop by putting on brakes and turning his car toward his right but 
collided with the front of the taxicab. Two-thirds or three-fourths of the 
taxicab was on the pavement. 

While all the evidence has been closely examined and considered, 
further discussion thereof would serve no useful purpose. Suffice to say, 
in our opinion the evidence, when considered in the light most favor- 
able to plaintiff, was sufficient to require that the issues of negligence 
and contributory negligence be submitted to and determined by the 
jury. Hence the court's denial of defendants' motion for judgment of 
nonsuit was correct. 

No error. 
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ALEXLVDER BROWN v. J. C. BASS, WELTON %RAP CREECH T/A 
RIVERSIDE CAB COMPmY, INC. 

(Filed 29 April, 1964.) 

Negligence 3 30- 
-4 verdict finding that defendants were negligent, that plaintiff by his 

own negligence contributed to his injury, and awarding damages, will 
not be set aside for inconsistency, and the court correctly sets aside ththz 
award of damages and enters judgment that plaintiff recover nothing. 

APPEAL by plaintiff from W a l k e r ,  S .  J., October 1963 Civil Session of 
JOHNSTON. 

Plaintiff instituted this action to recover compensation for injuries 
sustained when struck by an automobile allegedly negligently operatr 
ed by defendant Bass as the agent of defendant Creech. 

Defendants denied the alleged negligence. As an additional defense, 
they pleaded plaintiff's negligence as a contributing cause of the colli- 
sion and resulting injuries. 

Issues were submitted to and answered by the jury as follows: 

"1. Was the plaintiff injured as a result of the negligence of 
the defendants? 

AKSWER: Yes. 

"2. If so, did the plaintiff by his own negligence contribute to 
his injury? 

ANSWER: Yes. 

''3. What amount of damages, if any, is plaintiff entitled to re- 
cover of the defendants? 

ANSWER: $5,000.00." 

When the verdict was returned, plaintiff requested the court to poll 
the jury. Whereupon the court inquired of each juror as to his answer 
to the first and second issues. Each juror stated he answered each of 
these issues in the affirmative and adhered to the answer given. The 
court thereupon set aside the answer to the third issue and entered judg- 
ment that plaintiff recover nothing. Plaintiff excepted and appealed. 

E l a m  Reamuel  T e m p l e  and J .  Roscoe Barefoot for plaintiff ap- 
pellant. 

Shepard, Spence and M a s t  for defendants ,  appellees. 

PER CURIAM. Plaintiff's assertion of error is based on the conten- 
tion that the answers given by the jury to the second and third issues 
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are so inconsistent that no judgment could be entered thereon and, be- 
cause of the inconsistency, the verdict should have been set aside in toto 
and a new trial ordered. 

The argument made for plaintiff has been made on several occasions 
in the past and rejected. Sasser v. Lumber Company, 165 N.C. 242, 81 
S.E. 320; Holton v. Moore, 165 N.C. 549, 81 S.E. 779; Oates v. Hehn,  
197 N.C. 171, 148 S.E. 30; McKoy v. Craven, 198 N.C. 780, 153 S.E. 
412; Allen v. Yarborough, 201 N.C. 568, 160 S.E. 833; Crane v. Cars- 
well, 203 N.C. 555, 166 S.E. 746; Bullard v. Ross, 205 N.C. 495, 171 S.E. 
789; Butler v. Gantt, 220 N.C. 711, 18 S.E. 2d 119; Swann v. Bigelow, 
243 N.C. 285, 90 S.E. 2d 396. The latest application of the rule will be 
found in Clodfelter v. Carroll, ante 630. 

No error. 

CHARLES B. SMITH v. JOYCE LEE HARRIS. 

(Filed 29 April, 1964.) 

APPEAL by defendant from Nimocks, E. J., October 1963 Civil Ses- 
sion of HARNETT. 

Civil action to recover damages to an automobile arising out of a 
collision of two automobiles in a street intersection in the town of 
Dunn. 

Defendant in his answer denied negligence and conditionally plead- 
ed contributory negligence of plaintiff as a bar to recovery. 

The case was first heard a t  the October Term 1961 of Harnett Coun- 
ty  recorder's court and resulted in a judgment of compulsory nonsuit. 
Plaintiff appealed from the judgment to the superior court. In  the su- 
perior court the case was heard d e  novo. Issues of (1) negligence, of 
(2) contributory negligence, and of (3)  damages were submitted to 
the jury. The jury answered the first issue Yes, the second issue No, 
and awarded plaintiff damages in the sum of $250. From a judgment 
on the verdict, defendant appeals. 

Morgan and Williams for defendant appellant. 
Wilson & Bain by Edgar R. Bain and E. Marshall Woodall for 

plaintiff appellee. 

PER CURIAM. Plaintiff offered evidence ; defendant offered none. 
Defendant's sole assignment of error is to the denial of his motion for 
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judgment of compulsory nonsuit. This action arose out of two auto- 
mobiles colliding in a street intersection. Since the advent of automo- 
biles in large numbers, our Reports have been filled with such cases, 
and the applicable rules of law have been stated and repeated and re- 
peated time after time. A study of the evidence in the instant case 
shows that the plaintiff has sufficient evidence to carry the case to the 
jury, that defendant was negligent in the operation of his automobile, 
and that such negligence was a proximate cause of the damage to plain- 
tiff's automobile, and further that plaintiff has not proved himself out 
of court so as to be nonsuited on the ground of contributory negligence. 

The verdict and judgment below will not be disturbed. 
Affirmed. 

DOROTHY S. LOOMIS, ADMINISTRATRIX OF THE ESTATE OF CECIL LEROY 
LOOMIS v. J O E  ELMER TORRENCE. 

(Filed 29 April, 1964.) 

APPEAL by defendant from Broclc, S. J., January 1964 Session of 
ROWAN. 

Civil action to recover damages for the alleged wrongful death of 
her intestate, resulting from a collision between two automobiles in a 
street intersection in the city of Salisbury. The jury answered issues 
of negligence and contributory negligence in plaintiff's favor, and 
awarded damages in the amount of $27,000. From a judgment on the 
verdict, defendant appeals. 

Kesler & S e a y  for defendant  appellant.  
Clarence K l u t t z  and Lewis  P. Harnlin, Jr., f o r  plaintiff appellee. 

PER CURIAM. This is the second trial of this case. In  the first trial 
the jury answered the issues of negligence and contributory negligence 
in plaintiff's favor, and awarded her damages. On appeal by defen- 
dant, this Court awarded a new trial for error in excluding defendant's 
testimony of speed. Loomis  v. Terrence, 259 N.C. 381, 130 S.E. 2d 540. 
I n  both trials the plaintiff and the defendant introduced evidence. On 
the former appeal and on this appeal, defendant assigns as error the 
denial of his motion for judgment of nonsuit made a t  the close of all 
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the evidence. A careful study of the evidence in the instant case shows 
that the court properly submitted the instant case to the jury. 

The jury, under application of settled principles of law stated by us 
in case after case involving actions for damages resulting from auto- 
mobile collisions in street intersections, resolved the issues of fact in 
the instant case against defendant. A careful examination of defen- 
dant's assignments of error in the instant case discloses no new ques- 
tion requiring extended discussion. Neither reversible nor prejudicial 
error in the instant case has been made to appear. The verdict and 
judgment in the instant case will not be disturbed. 

No error. 

NOEL DWIGHT BULLOCK v. THOMAS RICHARD McFERRAN. 

(Filed 29 April, 1964.) 

APPEAL by plaintiff from Clark ,  Special Judge,  January Civil Ses- 
sion 1964 of HARNETT. 

This is an action to recover for personal injuries sustained by the 
plaintiff about 10:OO p.m. on 9 November 1962, while attempting to 
cross Highway No. 55, approximately one mile north of Angier, North 
Carolina, when he was hit and injured by defendant's automobile. 

At the close of plaintiff's evidence, the defendant moved for judg- 
ment as of nonsuit. The motion was allowed and the plaintiff appeals, 
assigning error. 

W i l s o n  & B a i n  for plaintiff appellant.  
Dupree,  W e a v e r ,  Hor ton  & C o c k m a n  for  defendant  appellee. 

PER CLTRIARC. A careful examination of the plaintiff's evidence 
leads us to the conclusion that i t  is insufficient to establish actionable 
negligence on the part of the defendant. Therefore, the ruling of the 
court below in sustaining defendant's motion for judgment as of non- 
suit is affirmed. 

Affirmed. 
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ELLA GADSDEN v. CATHERINE R. JOHNSON AND HUSBAND, GLENWOOD 
G. JOHNSON. 

(Filed 6 May, 1964.) 

1. Deeds 9 8- 
While the consideration named in a deed is presumed correct, the mat- 

ter is not contractual and may be inquired into by parol, but partial or even 
total failure of consideration mill not alone render the deed invalid and 
the inquiry in regard thereto will not be allowed to alter or contradict the 
conveyance itself, although it may be a competent circumstance in an ac- 
tion to set aside the conreyance for fraud. 

2. F r a u d  3 3; Cancellation and  Rescission of Instruments  § % 
While a mere promissoq representation is not ground for cancellation 

and rescission of an instrument, if a promise is not honestly made and the 
promisor a t  the time of making i t  has no intention to perform, and such 
promise is reasonably relied upon and induces the other party to enter into 
the contract, it is a fraudulent representation of a subsisting intent and 
may be ground for rescission. 

3. F r a u d  8 8; Cancellation and Rescission of Instruments  3 8-- Com- 
plaint held insu£ficient t o  s ta te  cause of action t o  cancel deed f o r  fraud. 

A complaint alleging that plaintiff conveyed her property to defendants 
in reliance upon their representation that defendants would not sell the 
property but would care for plaintiff's needs and wants and provide her with 
a home for life, that immediately after the execution of the deed defendants 
became abusive, rendered no services to plaintiff and listed the property 
for sale, and praying for cancellation of the deed, attempts to state a cause 
of action for cancellation and rescission and not for damages for breach 
of the agreement, but is defective in failing to allege that the promissory 
representations were made fraudulently with no intention of carwing them 
out, were reasonably relied upon by plaintiff and induced her to execute 
the instrument. 

4. Appeal a n d  Error 9 7; Pleadings 8 19- 
Where the complaint contains a defective statement of a good cause of 

action, defendants' demurrer mill be allowed, even in the Supreme Court, 
but the action mill not be dismissed until plaintiff is given opportunity to 
amend. G.S. 1-131. 

APPEAL by defendants from Hobgood, J., January 1964 Civil Session of 
WAKE. 

Civil action to annul and cancel of record a recorded deed conveying in 
fee plaintiff's home and the lot on which it is situate to defendants. 

One issue was submitted to the jury: "Was the deed executed on May 
20, 1959 by plaintiff to the defendants recorded in Book 1365 a t  page 37, 
Wake County Registry, null and void for failure of consideration?" The 
jury answered the issue, Yes. 
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From a judgment that defendants have no interest in the house and lot, 
and that the deed conveying it to them be cancelled of record, defendants 
appeal. 

Samuel  S .  Mitchel l  and Ear l  W h i t t e d ,  Jr., for defendant  appellants. 
Al len Langs ton  for plaintiff appellee. 

PARKER, J. This is a summary of the crucial allegations of fact of the 
complaint, which was filed on 6 December 1961: In  1921 there was con- 
veyed in fee to plaintiff by deed a house and lot a t  504 Smithfield Street 
in the city of Raleigh. Since then she has lived in it as her home. In  recent 
years defendants, who are married to each other, have lived in her house 
with her. During the two years prior to 20 M a y  1959 defendants were 
friendly and courteous to her, expressing love and respect for her, and 
made repeated suggestions to her that she, because of advancing years and 
the possibility of becoming disabled, needed some younger person or per- 
sons to care for her, and that they were suitable persons for such purpose. 
Plaintiff having faith in their honesty and in their apparent love and re- 
spect for her began seriously to consider their suggestions. Finally, on 20 
May 1959 she conveyed in fee by deed to defendants her house and lot a t  
504 Smithfield Street in Raleigh in accordance with a promise and agree- 
ment by defendants that they would care for her needs and wants, that  
they would provide a home for her a t  504 Smithficld Street, and would 
not convey it during the remainder of her life given in consideration of 
the deed. This deed, which is recorded in the public registry of Wake 
County and incorporated in the complaint, recites merely a consideration 
of "ten dollars and other valuable considwations"; it has no recital as to 
any promise or agreement. 

For some time after the delivery of the deed defendants were friendly 
to her, stating they would care for her and give her a good home, but in 
August 1961, when she refused to give them any more funds, they became 
abusive, calling her a nasty, selfish old woman, and threatening her with 
bodily harm. During October 1961 she learned defendants had listed her 
home with real estate brokers for sale. Defendants have rendered no ser- 
vices to her as they promised. She has requested them to reconvey her 
home to her and leave her home, which they refuse to do. 

Wherefore, she prays that her deed for her home to defendants be an- 
nulled and cancelled of record. 

Defendants by answer denied the crucial allegations of fact in the 
complaint, and alleged that the conveyance of plaintiff's home to them 
was "for valuable monetary considerations and riot for any considera- 
tions of services, kindness, or agreement to provide care." 
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This is a brief summary of plaintiff's evidence, except when quoted: 
Plaintiff was born in 1881, she is a widow, and is now too old and feeble 
to n-ork. She has worked hard during her life and saved her money. She 
has only a foster child living in Charleston, South Carolina. Defendants 
never paid her anything for the deed to her home. She gave defendants a 
deed for her home because of their promises to her that they would take 
care of her tlie balance of her days and do everything for her when she 
was sick, and that they viould keep her clean and give her good food. She 
had the deed to her home made to defendants on the strength of their 
promises. She knew she could have a life estate reserved in her deed, "but 
she [the feme defendant] told me, 'illama, you knom I won't go back on 
my word and you don't have to put that in there,' and I didn't have i t  
put in there. She said, 'You knom I n7ill do my best for you,' and I be- 
lieved her." Defendants kept none of their promises to her. They got 
all her little savings from her, about $900, and now she has none. De- 
fendants have offered her home for sale. They drove her from her 
home. Since the institution of this action they have left her home, and 
she is living there. 

She and the feme defendant on 14 May 1959 went to the office of I. 
Weisner Farmer, an attorney a t  law in Raleigh, to get him to prepare 
a deed conveying her home to defendants. He inqulred of plaintiff if 
she was to retain a life estate in the property. Plaintiff said that she 
was conveying her home to defendants on their promise that they would 
continlie to live in the home and take care of her, and she believed 
what they said. The feme defendant said, "Yes, that is it." As plain- 
tiff was not retaining a life estate in her home, Mr. Farmer refused to 
draft a deed for her, telling her she did not know what she was doing. 
Plaintiff and the feme defendant came back to Mr. Farmer's office on 
20 May 1959. He again asked plaintiff if she wanted to reserve a life 
estate. The promises were again stated, and plaintiff said she had con- 
fidence in Catherine and their pron~ises. Plaintiff said she was going to 
have a deed written mithout a life estate reserved to her, and he then 
drew the deed conveying her home to the defendants. Plaintiff n7as 
paid nothing in his office. 

Prior to the introduction of evidence, defendants filed a demurrer ore 
tenus to the complaint on the ground, inter alia, that the complaint 
shows on its face that it is an action to cancel and annul a fee simple 
~ a r r a n t y  deed reciting a consideration of ten dollars and other valu- 
able considerations, merely because of the grantees' failure or refusal to 
furnish care and a home for plaintiff and not to convey the home dur- 
ing her lifetime in accordance with an oral promise given in consid- 
eration for the deed, without any allegation that tlie deed was procur- 
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ed by fraud, mistake, duress, or undue influence. The trial court re- 
served its ruling upon the demurrer until after the introduction of evi- 
dence. Plaintiff introduced evidence; defendants offered none. After the 
introduction of evidence, and before the submission of the case to the 
jury, the trial court overruled the demurrer, and to this ruling defen- 
dants excepted and assign this as error. 

Defendants also assign as error the denial of their motion for judg- 
ment of compulsory nonsuit. They contend that the consideration for 
plaintiff's deed, according to her allegation and proof, was their prom- 
ises to support and care for plaintiff. That  the consideration being 
promissory, any breach of their promises, if such there was, would 
merely be grounds for damages for breach of their promises and would 
not be a ground for annulment and cancellation of the deed. 

Defendants have misconceived the nature of plaintiff's action. Plain- 
tiff's action is not, as they contend, an action to recover damages for 
breach of promises or an agreement for services to be rendered as a 
consideration for conveyance of her home and the lot on which i t  is 
situate. Indubitably, a deed based upon a promise or agreement of the 
grantee to maintain and care for and support the grantor is a valuable 
consideration for the transfer of property. Minor v. Minor, 232 N.C. 
669, 62 S.E. 2d 60; Lee v. Ledbetter, 229 N.C. 330, 49 S.E. 2d 634; 
Salms v. Martin, 63 N.C. 608. If plaintiff's action were such, as defen- 
dants erroneously conceive it to be, the proper measure of damages 
would be, as defendants contend, "the value of the promised support 
lost by the grantor," Norwood v. Carter, 242 N.C. 152, 87 S.E. 2d 2, 
and a verdict in plaintiff's favor for such breach would not support a 
judgment in her favor annulling her deed and ordering i t  cancelled of 
record. Minor v. Minor, supra. 

In Higgins v. Higgins, 223 N.C. 453, 27 S.E. 2d 128 it is said: "Courts 
will guard with jealous care the rights of the aged and infirm who have 
conveyed their land in the belief that they were making provision for 
support and maintenance in their dcclining years." 

This is said in 26 C.J.S., Deeds, 5 21, b: "Courts of equity have a 
marked tendency to afford the grantor relief because of the grantee's 
failure or refusal to furnish support in accordance with a promise given 
in consideration of the deed, and will frequently decree cancellation or 
rescission in such cases." 

Plaintiff's action is between the grantor and grantees of a deed. No 
rights of third parties are involved. From a study of plaintiff's com- 
plaint and evidence, and heedful of the admonition stated in the Hig- 
gins' case, it seeins apparent to us that plaintiff's action, though defec- 
tively stated in her conlplaint, is to annul and have cancelled of record 



N.C.] SPRING TERM, 1964. 747 

her deed to  the grantees for her home for the reason that  she conveyed 
in fee by deed to defendants her home in accordance with promises and 
a n  agreement by defendants tha t  they mould care for her needs and 
wants, that  they would provide a home for her in her home a t  504 
Smithfield Street, and would not convey it during her lifetime, that 
they have colnpletely or to a very substantial degree breached their 
promises and agreement, that  such promises and agreement were made 
fraudulently by defendants with no intention on their part to carry 
them out, and that  such pron~ises and agreement constituted misrepre- 
sentations of material facts, which she relied upon and which induced 
her to act upon them to her injury. 

Plaintiff's deed to defendants, which is recorded in the public reg- 
istry of Wake County and is incorporated in the complaint, recites 
merely a consideration of "ten dollars and other valuable considera- 
tions;" i t  has no recital as to any promises. The consideration named 
in a deed is presumed to be correct. Hinson v. Jforgan, 225 N.C. 740, 
36 S.E. 2d 266. Kot  being contractual it may be inquired into by par01 
evidence and s h o m  to have been otherwise than as recited in the 
deed. Willis v. Will is ,  242 N.C. 597, 89 S.E. fld 152; Ex parte Barefoot, 
201 N.C. 393, 160 S.E. 365; Stansbury, X. C. Evidence, 2d Ed., 3 259. 
( I *  + * such testimony may not be used, however, to alter or contra- 

dict the conveyance itself, in the absence of fraud, mistake or undue 
influence." Schmidt v. Bryant, 251 N.C. 838, 112 S.E. 2d 262. 

"As a general rule a deed which is otherwise valid will not be in- 
validated by reason of a total or partial failure of consideration, and 
will nevertheless operate to convey title. * * * The failure of consid- 
eration may, however, be accompanied by other circumstances which 
will justify setting aside the deed, as where the circumstances are such 
that  other remedies are inadequate." 26 CJ.P., Deeds, 21, a. See 
Futrill v. Fzitrill, 58 X.C. 61; same case, 59 N.C. 337. I n  the Futrill 
case the bill of plaintiff alleged undue influence. 

I n  Davis v. Davis, 236 N.C. 208, 72 S.E. 2d 414, i t  is said: "It  is the 
gencral rule that  an  unfulfilled promise cannot be made the basis for 
an action for fraud. [Citing authority.] The rule, of course, is other- 
wise where the promise is made frauclulcntly with no intention to carry 
i t  out, and such promiqe constitutes a 111isrel)ret~lltation of a material 
fact n-hich induces the promisee to act upon it to his injury." 

I n  Hinsdale v. Phillaps, 199 X.C. 563, 153 S.E. 238, the Court said: 

"As a general rule, fraud as a ground for the rescission of con- 
tracts, cannot be predicated upon promi~sory repreqentations, be- 
cause a promise to perform an act in the future is not in the legal 
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sense a representation. Fraud, however, may be predicated upon 
the nonperformance of a promise, when it is shown that the prom- 
ise was merely a device to accomplish the fraud. A promise not 
honestly made, because the promisor a t  the time had no intent to 
perform it, where the promisee rightfully relied upon the promise, 
and was induced thereby to enter into the contract, is not only a 
false, but also a fraudulent representation, for which the promisee, 
upon its nonperformance, is ordinarily entitled to a rescission of 
the contract. These principles have been recognized and applied 
by this Court in * * * [and many cases are cited]." 

Plaintiff's complaint alleges as the ground for annulling her deed and 
having it cancelled of record merely a failure and refusal by defendants 
to carry out their promissory representations to her given in considera- 
tion of her deed. The complaint does not even allege her age. I t  does 
not allege that such promissory representations were made by defen- 
dants with no intention of carrying them out. It does not allege the 
essential elements of fraudulent promissory representations. The alle- 
gations of her complaint will not warrant the annulling and cancelling 
of record her recorded deed, because her recorded deed "in proper 
form is good and will convey the land described therein without any 
consideration, except as  against creditors or innocent purchasers for 
value." Smith v. Smith, 249 N.C. 669, 107 S.E. 2d 530; Edwards v. 
Batts, 245 N.C. 693, 97 S.E. 2d 101; Ivey v. Granberry, 66 N.C. 223. 
The verdict that there was a failure of consideration for plaintiff's 
deed does not support the judgment that defendants, the grantees in 
the deed, have no interest in the house and lot conveyed, and decree- 
ing that the deed be cancelled of record. Minor v. Minor, supra; Smith 
v. Smith, supra; Edwards v. Batts, supra; Ivey v. Granberry, supra. 

The rule in respect to pleading fraud is set forth in Strong's N. C. 
Index, Vol. 2, Fraud, Pleadings, 8 8,  here many of our cases are 
cited, and also in 37 C.J.S., Fraud, 8 78 et seq. 

The verdict and judgment are set aside, and as plaintiff's complaint 
contains a defective statement of a good cause of action, the demur- 
rer ore tenus to the con~plaint is sustained, but the action is not dis- 
missed and upon motion of plaintiff the superior court will enter an 
order permitting her to amend her complaint so as to state the essen- 
tin1 elements of fraud in respect to promissory representations as a 
ground for annulling her deed and having it cancelled of record. G.S. 
1-131; Walker v. Nrcholson, 237 N.C. 744, 127 S.E. 2d 561; Stamey v. 
Membership Corp., 247 Ii.C. 640, 101 S.E:. 2d 814; Thomas & Howard 
Co. v. Insurance Co., 241 N.C. 109, 84 S.E. 2d 337. 

Demurrer ore tenus sustained. 
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IN THE MATTER OF JOHN S. PEACOCK, ADMINISTRATOR OF THE ESTATE OF 
LESLIE WARREN, JR., DECEASED. 

(Filed 6 May, 1964.) 

1. Abatement a n d  Revival 9 10; Death 3- 

Where a person fatally injured as a result of negligence lives for a while 
after the injury, his personal representative has two causes of action, the 
first an asset of the estate for damages for pain and suffering and hos- 
pital and medical expenses consequent the wrongful injury, and the sec- 
ond an action for wongful death for the benefit of the next of kin to r e  
corer for the pecuniary injuries resulting from death and also, under the 
amendment to G.S. 28-1'73, for hospital and medical expenses not esceed- 
ing $300.00, although such hospital and medical expenses should be sub- 
mitted under the single issue in the first cause of action. 

2. Infants  3 
An infant is liable for necessaries, including medical services rendered 

in an emergency to save his life, as an exception to the general rule that 
an infant is not liable on contract. 

3. Death 9 8; Executors a n d  Administrators 9 24- Allocation of funds 
received i n  single settlement fo r  wrongful dea th  a n d  f o r  suffering 
prior t o  death. 

Under the facts of this case it is held that equity and justice require that 
the settlement for the wrongful death of a minor be divided between the 
cause of action for pain and suffering prior to death, against which are 
chargeable onehalf of the cost of administration, including one-half at- 
torneys' fees, court costs, etc., and hospital and medical expenses, and the 
cause of action for wrongful death, against which are chargeable one-half 
the cost of administration, hospital and medical expenses not exceeding 
$500.00, with the balance to be paid the deceased's mother unless it  be de- 
termined that she had abandoned hlm prior to his injury and death. G.S. 
3lA-2. 

APPEAL by the administrator and certain claimants from Cowper, J., 
September-October Civil Session 1963 of WAYNE. 

Leslie Warren, Jr., a 15 year old boy, was injured in an automobile 
accident in Wayne County on 30 July 1961. He died 71 days later, on 
9 October 1961, as a result of his injuries. Claims for hospital services 
and medical aid rendered to the deceased during the aforesaid 71 day 
period have been filed with his administrator as follows: Wayne Hos- 
pital, $1,479.45; Duke University Hospital, $111.71; Scott B. Berkeley, 
Jr., M.D., $526.00; Guy L. Odom, Jr., M.D., $125.00, a total of $2,- 
242.16. 

The only asset of his estate was the cause of action for personal in- 
juries and medical expenses. I n  addition to this claim, his administra- 
tor had the right to bring an action for wrongful death pursuant to the 
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provisions of G.S. 28-173. Without instituting any action, the admin- 
istrator, on 23 August 1962, entered into a compromise settlement with 
the insurance carrier of Clarence Edward Newkirk, the driver of the 
automobile involved in the accident. The amount of the settlement was 
$4,150.00; a release was executed by the administrator, in pertinent 
part as follows: In  consideration of the payment of $4,150.00, the re- 
ceipt of which is hereby acknowledged, the administrator does "here- 
by release, acquit, and forever discharge Clarence Edward Newkirk, 
his, her, their, or its agents and servants, successors and assigns, heirs, 
executors and administrators, and all other persons, firms and corpo- 
rations, of and from any and all actiona, causes of action, claims, de- 
mands, damages, costs, loss of serviccb, expenses and compensation 
* + i n  arising out of * * * the accident, casualty, or event, which oc- 
curred on or about the 30th day of July 1961, a t  or near Dudley Col- 
ored Elementary School, Wayne County, N. C." 

After the payment of funeral expenses, fee of the administrator's at- 
torney, and the premium on a fidelity bond, there remains in the hands 
of the administrator the sum of $2,605.50. 

The decedent was an illegitimate child of Sylvia Brown, who, for 
many years prior to his injury and death, had been living in New 
York. She had ten illegitimate children by one Leslie Warren, to whom 
she has never been married. 

On 12 September 1962, five of the nine surviving brothers and sis- 
ters of the decedent instituted an action against the administrator and 
the decedent's mother, seeking a declaration that the decedent's mo- 
ther had abandoned him and asking recovery of the balance in the 
hands of the administrator. 

The administrator brings this proceeding for advice and direction of 
the court as to the proper distribution of the remainder of this fund. 

The trial judge found as a fact that all interested parties have been 
duly and properly served with notice of this proceeding, and that each 
one of them is now properly before the court including the adminis- 
trator and claimants. 

The Clerk of the Superior Court of Wayne County ordered the hos- 
pital and medical bills paid, subject to the payment of the administra- 
tor's fees and costs of administration. The decedent's mother appealed 
to the Superior Court of Wayne County on the ground that, under the 
provisions of G.S. 28-173, as amended by Chapter 1136 of the 1959 
Session Laws of North Carolina, the administrator is not authorized to 
pay more than $500.00 for hospital and medical expenses out of funds 
recovered for wrongful death. 

The court below held that the administrator does not have the right 
to pay out more than $500.00 for hospital and medical expenses inci- 
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dent to injury resulting in death, and entered an order directing the 
administrator herein to pay $500.00 for the hospital and medical ex- 
penses incident to the injury resulting in the death of Leslie Warren, 
Jr., to be opportioned among the claimants as hereinabove set out. 

The claimants and the administrator appeal, assigning error. 

John S. Peacock, Admr. of Estate of Leslie Warren, Jr .  
Scott B. Berkeley; Dees, Dees & Smith for respondent appellants. 
Hugh Dortch, Henson P. Barnes for respondent appellees. 

DEKNY, C.J. In  this jurisdiction, where a person is injured by 
the negligence of another, lives for a period of time and thereafter dies 
as a result of the injuries, his personal representative may recover (1) 
as an asset of the estate, damages sustained by the injured person 
during his lifetime, including hospital and medical expenses, and (2) 
for the benefit of the next of kin, the pecuniary injury resulting from 
death, the amounts recoverable being determinable upon separate is- 
sues. Hoke v. Greyhound Corp., 226 N.C. 332, 38 S.E. 2d 105; Hinson 
v. Dawson, 241 N.C. 714, 86 S.E. 2d 585. However, damages resulting 
from pain and suffering and for hospital and medical expenses conse- 
quent to wrongful injury, relate to the same cause of action and should 
be submitted upon a single issue of damages. Hoke v. Greyhound 
Cow., supra. 

The administrator in his petition states that had he been forced to 
bring an action he would have sued to recover consequential damages 
proximately caused by the personal injuries sustained by Leslie War- 
ren, Jr., and in proof thereof would have offered evidence that the hos- 
pital and medical services rendered were necessary in an effort to save 
the life of his intestate and were reasonably worth the amounts claim- 
ed. 

12Ioreover, G.S. 44-49 in pertinent part provides: ' I *  * * (T)here is 
hereby created a lien upon any sums recovered as damages for per- 
sonal injury in any civil action in this State, the said lien in favor of 
any person or corporation to whom the person so recovering, or the 
person in  hose behalf the recovery has been made, may be indebted 
for drugs, medical supplies, and medical services rendered by any 
physician, dentist, trained nurse, or hospitalization, or hospital atten- 
tion and/or services rendered in connection with the injury in compen- 
sation for which the said damages have been recovered. Where dam- 
ages are recovered for and in behalf of minors or persons non compos 
mentis, such liens shall attach to the sum recovered as fully and effec- 
tively as if the said person were sui juris." 
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The foregoing statute further requires that claimant shall file claim 
with the clerk of the court in which said civil action is instituted within 
30 days after the institution of such action. However, in the instant 
case, no action was ever instituted. Therefore, the claimants never had 
an opportunity to perfect a lien under the provisions of the statute. 

There was no provision in our wrongful death statute, G.S. 26-173, 
for payment of hospital and medical expenses out of such recovery un- 
til the statute was amended by Chapter 1136 of the 1959 Session Laws 
of North Carolina. The statute, as ammded, authorizes payment for 
such expenses not exceeding $500.00 out of such recovery. Therefore, in 
a case where an action has been brought for wrongful death and the 
jury has awarded an amount for such death, the limitation fixed in the 
statute for payment of hospital and medical expenses would control. 
However, the factual situation before us on this record is not such a 
case. We think there is more indication on this record that the com- 
promise settlement included consequential damages, hospital and med- 
ical expenses, than there is that it was for wrongful death. 

We concede that we have found no case in this jurisdiction dealing 
with the allocation of funds received in settlement of two existing 
causes of action by the payment of a single sum. Several cases from 
other jurisdictions have been found, primarily Surrogate Court cases 
from New York. The hTew York wrongful death statute, as amended, 
now provides for recovery of the medical expenses in a wrongful death 
action. Laws of New York, 1935, Chapter 224. 

I n  I n  re Bruno's Estate, 36 Misc. 2d 909, 233 N.Y.S. 2d 913, there 
was a lien for $1,612.00 for medical expenses against the personal in- 
juries recovery. The Court said: "The court finds that the total amount 
of the proposed settlement is fair and reasonable, but that the admin- 
istrator has improperly allocated the proceeds between the personal in- 
juries action and the death action. The second objection of each ob- 
jectant is sustained. I n  view of the very advanced age of the decedent, 
her lack of earning capacity, the lack of dependence upon her by her 
statutory distributees, the extent of her injuries and the damages re- 
sulting therefrom, the court holds that $5,000 should be allocated to 
the personal injuries action and $1,500 to the death action. The attor- 
ney's fees should be prorated against the two funds." (Emphasis ours.) 

In the case of I n  re Payne's Estate, 12 A.D. 2d 940, 210 N.Y.S. 2d 
925, the decedent was a bachelor with six brothers and sisters as his 
statutory distributees. He died shortly after the accident, without hav- 
ing regained consciousness. The claims had been compromised for $4,- 
156. The Court held that only funeral expenses could have been re- 
covered in the wrongful death action (the brothers and sisters being 
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nondependent and showing no pecuniary injury), and nothing a t  all in 
the  personal injury action since the decedent was never conscious after 
the accident. As there was a creditor with a claim of $2,420, one half 
of the remain~ng fund was allocated to each cause of action. This was 
an Appellate Division case and leave to  appeal to the Court of Ap- 
peals was denied. 215 N.Y.S. 2d 714. 

I n  I n  re Procopio's Estate, 149 Rlisc. 347, 267 N.Y.S. 908, the case 
was decided before the amendment to section 132 of the Decedent Es- 
tate Law mas passed, allowing medical expenses to be recovered in a 
wrongful death action. The decedent lived for five days after the fatal 
accident, and incurred medical expenses. The statutory distributees (all 
residents of I t a ly ) ,  objected to the allowance of these claims on the 
ground that  section 133 did not authorize such payments. I n  rejecting 
this contention, the Court said: "" * * While i t  is true that  the re- 
covery is not subject to the payments of the debts of the deceased, and 
that  the damages are exclusively for the benefit of the next of kin 
+ + +  , the application here of such rule would be both harsh and 

unjust. 
"I do not think that  the statute intended to penalize a physician who 

in emergency gives his services and talents in an effort to save life. If 
the decedent had survived, there is no question that  he would be liable 
for his medical bills. T o  exclude the physician because the patient dies 
forces the conclusion that  the statute contemplated either the instan- 
taneous death of the victim, thus making unnecessary the services of 
a doctor, or intended to visit a penalty upon those who perform acts 
of mercy. * * * (,4) distinction should be made between self-created 
debts and those incurred for medical expenses in one's last illness." 

It will be noted that  an infant is liable for medical services render- 
ed in an  emergency to save his life, even though his father may also 
be liable. Bittzng v. Goss, 203 N.C. 424, 166 S.E. 302; Cole v. Wagner, 
197 K.C. 692, 150 S.E. 339, 71 A.L.R. 220. To  the well recognized rule 
tha t  an infant is not liable on contract is the well recognized exception 
that  he is liable for necessaries. Certainly, when a minor has no parent, 
a s  in the instant case, who is able to provide medical services necessary 
to be rendered in an  effort to save his life, such services will be classed 
as necessaries. Cole v. Wagner, supra; 29 Am. Jur., Infants, section 20, 
page 762, et seq. 

I n  light of the facts revealed on this record, in our opinion, the ends 
of justice and equity require tha t  the recovery should be divided 
equally between the two causes of action involved in the settlement. 
Tha t  the fee of the administrator's attorney, the costs paid to the 
Clerk of the Superior Court of TT'ayne County, and the prerniun~ paid 
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for the administrator's bond, as well as other administrative costs, 
should be prorated equally between the two funds. That  from the re- 
mainder of the wrongful death fund, the funeral expenses should be 
charged and $500.00 paid on the hospital and medical expenses, which 
would result as follows: From each fund of $2,075.00 there should be 
deducted one half of the attorney's fee, court costs, et cetera, to  date, 
in the sum of $523.75, which would leave $1,551.25 in each fund. The 
funeral expenses in the sum of $497.00 and the $500.00 payable on the 
hospital and medical expenses, chargeable under G.S. 28-173 to the 
wrongful death fund, leaves a balance therein of $554.25. The balance 
of the estate portion of the recovery in the sum of $1,551.25, combined 
with the $500.00 from the wrongful death fund, will make available 
$2,051.25, less any further admini~trat~ive costs, for the prorata pay- 
ment of claims for hospital and medical expenses. The $554.25, less its 
prorata part of any additional administrative costs, will be paid to the 
mother of the deceased as provided in our Intestate's Succession Act, 
Chapter 29 of our General Statutes of Xorth Carolina, unless i t  is de- 
termined that she abandoned the deceased prior to his injury and death 
in the manner set out in G.S. 31A-2. 

The decree of the court below is modified to the extent hereinbefore 
set out. 

Modified and affirmed. 

CLIFFORD J. LOCKWOOD v. EARL McCASKILL: AND CHARLES ALBERT 
MACON D/B/A C. A. hf. MACHINE COMPANY. 

(Filed 6 May, 1964.) 

Appeal and  E r r o r  § 3- 
An appeal will lie from an interlocutory order when substantial rights 

would be lost if the matter were not determined prior to final judgment. 

Statutes  8 5- 
A statute must be construed to effectuate the legislative intent. 

A proviso should be construed with the act with a view to giving effect 
to each, and a proviso takes out of the enacting clause only those cases 
which fall fairly within its terms. 

Bill of Discovery 1; Evidence 8 14- Physician may no t  b e  required 
t o  disclose confidential information by deposition prior to trial. 

The proviso of G.S. 8-53 authorizing "the presiding judge of a Superior 
Court" to compel a physician to disclose confidential matters is limited to 



N.C. ] SPRING TERM,  1964. 755 

the judge presiding a t  the trial on the occasion when the physician is call- 
ed upon to test if^ in order that the judge may ascertain the nature of the 
evidence involved and determine the extent disclosure is necessary to the 
proper administration of justice, and therefore even the judge holding a 
term of court in the county in which the action is pending may not grant 
defendants' motion to take the deposition of the physician who attended 
plaintiff to ascertain the extent of plaintiff's injuries for the purpose of 
formulating a defense upon the issue of damages. G.S. 8-71. 

APPEAL by plaintiff from McConnell, J., October 21, 1963, Regular 
Schedule "C" Session of ~IE~KLENBURG. 

Plaintiff's action is to recover damages for personal injuries and 
property damage he sustained as a result of a collision that occurred 
February 11, 1963, a t  a street intersection in Charlotte, North Caro- 
lina, between a Chevrolet car owned and operated by plaintiff and a 
Chevrolet truck owned by defendant Macon and then operated by 
Earl McCaskill as Macon's agent. Plaintiff alleged the collision and 
his injuries and damage were proximately caused by the negligent 
manner in which AIcCaskill operated the truck. 

iVIcCaskil1, although named as a defendant, was not served with 
process. 

Summons and complaint were served on Macon on May 14, 1963. 
On account of his failure to answer or otherwise plead, judgment by 
default and inquiry was entered against Macon on June 24, 1963. Prior 
to the execution of the "inquiry . . . before a jury to determine the 
amount of said damages," counsel for Macon on September 4, 1963, 
filed an "Entry of Appearance," and on October 17, 1963, filed a mo- 
tion for an order permitting them to take the deposition of Dr.  Thomas 
H. Wright. 

In  said motion, counsel for Macon assert: That  "the defendants 
are informed and believe and therefore allege that the plaintiff was 
placed under the care of a psychiatrist, Dr.  Thomas H. Wright, some- 
time in May of 1963 for the treatment of certain injuries to his mental 
health and that the plaintiff claims that said injuries to his mental 
health and said psychiatric care were causally related to the accident 
referred to in the complaint"; that "the defendants are not advised as 
to the nature and extent of the injury to the plaintiff's mental health, 
or as to the present condition of the plaintiff's mental health and have 
been unable to secure any medical reports as to the condition of the 
plaintiff's mental health"; that "Dr. Thomas H. Wright as the psy- 
chiatrist who treated the plaintiff is the person most qualified to fur- 
nish defendants an accurate statement as to the condition of the plain- 
tiff's mental health and that the defendants desire to depose the said 
Dr.  Thomas H. Wright with regard to the injury to the plaintiff's 
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mental health and as to his present mental condition"; and that "such 
deposition is necessary to enable the defendants to properly defend this 
action and to properly prepare for trial thereof and the ends of justice 
require that the defendants be permitted to examine the said Dr. 
Thomas H. Wright with regard to the matters referred to above." 

On October 24, 1963, Judge McConnell, granting the prayer of the 
petition, entered the following order: 

"This cause coming on to be heard and being heard before the Hon- 
orable John D. McConnell, Judge presiding a t  the October 21st Reg- 
ular Schedule 'C' Term of the Superior Court of AIecklenburg County, 
on motion by the defendants for an order permitting them to take the 
deposition of one of the plaintiff's treating physicians, Dr .  Thomas H. 
Wright, and the Court, after hearing arguments of counsel, finding as 
a fact that said deposition is necessary to the proper administration of 
justice, and being of the opinion that in its discretion said motion 
should be allowed; 

"IT IS, THEREFORE, ORDERED, ADJUDGED AND DE- 
C R E E D  that said motion be and it is hereby allowed and that the de- 
fendants may take the deposition of the said Dr.  Thomas H. Wright 
a t  a time and place convenient for said doctor and that said doctor 
shall submit himself to the taking of said deposition pertaining to his 
examinations of the plaintiff relative to the injuries to the plaintiff's 
mental and emotional health subsequent to the accident occurring on 
or about the 11th day of February 1963, referred to in the complaint 
including the plaintiff's medical history as secured by him, his diag- 
nosis and treatments of the plaintiff, the results of any tests conducted 
as a part of his examinations and trealments of the plaintiff and as to 
the plaintiff's present condition." 

Plaintiff excepted to said order and appealed. 

H. Parks Helms for plaintiff appellant. 
Kennedy, Covington, Lobdell & Hiclcman and Charles V. Thomp- 

kins, Jr., for defendant appellee Macon. 

BOBBITT, J. Referring to the deposition statute, G.S. 8-71, this 
Court in Yozu v. P i t h a n ,  241 N.C. 69, 84 S.E. 2d 297, in opinion by 
Higgins, J., said: "This statute does not contemplate the taking of dep- 
osition of a person disqualified to give evidence in the case." 

As in Yow, the deposition statute must be considered in connection 
with G.S. 8-53, which provides: "Communications between physician 
and patient.-KO person, duly authorized to practice physic or surgery, 
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shall be required to disclose any information which he may have ac- 
quired in attending a patient in a professional character, and which in- 
formation was necessary to enable him to prescribe for such patient as 
a physician, or to do any act for him as a surgeon: Provided, that the 
presiding judge of a superior court may compel such disclosure, if in 
his opinion the same is necessary to a proper administration of justice." 

In  Yow, a sinlilar motion was heard by Judge Rudisill, the Resident 
Judge, in Chambers. His denial of the motion as a matter of law was 
affirmed by this Court. The ground of decision was stated as follows: 
"While Judge Rudisill was a Judge of the Superior Court, he was not 
a t  the time the presiding judge of a Superior Court in term. He  had no 
authority to enter the requested order in Chambers." 

While Judge McConnell was the Presiding Judge a t  the October 
21, 1963, Regular Schedule "C" Session of Mecklenburg Superior 
Court, this case mas not before him for trial. It was brought before 
him on October 24, 1963, solely for hearing on said motion of October 
17, 1963. 

Questions relating to the privilege created by G.S. 8-53 have been 
discussed and decided often by this Court. Capps v. Lynch, 253 N.C. 
18, 116 S.E. 2d 137, and cases cited; Sims v. Insurance Co., 257 N.C. 
32, 125 S.E. 2d 326, and cases cited. In  all of our decisions except Yow 
v. Pittman, supra, the questions presented related to rulings made dur- 
ing the progress of the trial by the presiding superior court judge. 

"It is the accepted construction of this statute (G.S. 8-53) that it ex- 
tends, not only to information orally communicated by the patient, 
but to knowledge obtained by the physician or surgeon through his 
own observation or examination while attending the patient in a pro- 
fessional capacity, and which was necessary to enable him to pre- 
scribe." Smith v. Lumber Co., 147 Y.C. 62, 64, 60 S.E. 717; Sims v. In- 
surance Co., supra, p. 37, and cases cited. 

Undoubtedly, Judge lL'lcConnell1s order purports to compel Dr.  
Wright to testify concerning matters which othmvise would be privi- 
leged. Whether Dr. Wright's deposition is offered in evidence is imma- 
terial. If and when Dr.  Wright is required to testify concerning privi- 
leged matters a t  a deposition hearing, eo instante the statutory priv- 
ilege is destroyed. This fact precludes dismissal of the appeal as frag- 
mentary and premature. Cf. Buick CO. v. General Motors Corp., 251 
N.C. 201, 110 S.E. 2d 870. 

In  the construction of G.S. 8-53, our chief concern is to ascertain the 
legislative intent. As stated by Stacy, C.J., in Trust Co. v. Hood, Comr. 
of Banks, 206 N.C. 268, 270, 173 S.E. 601; "The heart of a statute is 
the intention of the law-making body." In performing our judicial task, 
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"we illust avoid a construction which mill operate to defeat or impair 
the object of the statute, if we can reasonably do so without violence 
to the legislative language." Ballard v. Charlotte, 235 N.C. 484, 487, 
70 S.E. 2d 575. 

Appellee contends the statute, G.S. 8-53, is in derogation of the com- 
mon law and should be strictly construed. However, we are not con- 
sidering what matters are privileged or questions relating to waiver of 
the statutory privilege. Rather, our question is what superior court 
judge, upon appropriate findings of fact, may compel disclosure. 

The following statement is pertinent: "A proviso should be constru- 
ed together with the enacting clause or body of the act, with a view to 
giving effect to each and to carrying out the intention of the legislature 
as manifested in the entire act  and acts in pari materia. A strict but 
reasonable construction is to be given to the proviso so as to take out 
of the enacting clause only those cnses which arc fairly within the 
terms of the proviso." 82 C.J.S., Statutes 8 381(b) (1) .  Here, construc- 
tion of the proviso is necessary to derision. 

The sole purpose of the 1885 statute (Public Laws of 1885, Chapter 
159), now codified as G.S. 8-53, was to create a privileged relationship 
between physician and patient. I n  view of this primary purpose, we 
think i t  clear the proviso was intended to refer to exceptional rather 
than ordinary factual situations. 

Under a literal interpretation, the ~ ~ o r d s  of the proviso, ((the presid- 
ing judge of a superior court," might include the superior court judge 
currently presiding in the judicial d~strict. As indicated above, we 
have held they refer solely to a superior court judge presiding "in 
term." Too, the words, "the presiding judge of a superior court," might 
include any superior court judge who happens to be presiding over any 
term in any county in North Carolina. We  think it obvious they refer 
solely to a judge presiding a t  a term of superior court in the county 
in which the action is pending. I n  short, the words, "the presiding judge 
of a superior court," must be construed to effectuate rather than to de- 
feat  the dominant purpose of the statute. 

I n  our view, i t  was the intention of the General Assembly that  the 
preqiding judge authorized to  compel disclosure bv a physician on the 
ground such disclosure is necessary to the proper administration of 
justice is the judge presiding on the occasion when the physician is 
called upon to testify, namely, the trial judge. All relevant circum- 
stances, including the nature and character of evidence offered by or in 
behalf of the injured person, are available for consideration by the trial 
judge. lloreover, the trial judge may ascertain from the physician the 
nature of the evidence involved and may determine what part, if any, 
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should be disclosed as necessary to the proper administration of justice. 
Obviously, the proper administration of justice might require disclo- 
sure as to certain but not as to all matters under the privilege. In  short, 
we think i t  was intended that disclosure should be compelled only 
when the examination of the physician was conducted under the super- 
vision of the trial judge. 

G.S. 8-71 provides that a party may take "the depositions of per- 
sons whose evidence he may desire to use." (Our italics). Appellee's 
contention, as stated in his brief, is that disclosure "is necessary to  en- 
able the defendant to accurately evaluate the case against him and to 
prepare his defense." 

In our view, the proviso in G.S. 8-53 does not authorize a superior 
court judge, based on the circumstance that he is then presiding in the 
county in which the action is pending, to strike down the statutory 
privilege in respect of any and all matters concerning which the phy- 
sician might be asked a t  a deposition hearing. Doubtless, in practical- 
ly all personal injury actions the defendant would deem it advisable, 
if permitted to do so, to examine before a commissioner or notary pub- 
lic in advance of trial the physician(s) of the injured party to "evalu- 
ate the case" and "to prepare his defense." Obviously, if this course 
were permitted, the privilege created by the statute would be sub- 
stantially nullified. This practice, if considered desirable, should be ac- 
complished by amendment or repeal of the statute. 

Although the question before us was not decided or drawn into fo- 
cus, expressions in opinions of this Court would seem to indicate an un- 
derstanding that the words, "the presiding judge of a superior court," 
refer to the superior court judge who presides a t  the trial. Creech v. 
Woodmen of the World, 211 N.C. 658, 661, 191 S.E. 840; Sims v. In- 
surance Co., supra. pp. 38-39. 

With reference to examinations prior to trial by court-appointed phy- 
sicians to ascertain the nature and extent of alleged injuries, see Helton 
v. Stevens Co., 254 K.C. 321, 118 S.E. 2d 791. 

In  view of the foregoing, we need not consider whether the motion 
itself and the record proper constitute a sufficient basis for a finding 
"that said deposition is necessary to a proper administration of jus- 
tice." 

For the reasons stated, the order of the court below is reversed. 
Reversed. 
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NORTH CAROLINA STATE HIGHWAY COMMISSION v. JOHN C. PEARCE 
AND WLFE, ANNIE PEARCE. 

(Filed 6 May, 1964.) 

1. Eminent Domain 9 6- 

Where there is evidence that the sale of another tract of land in the lo- 
cality was not a sale on the open market but a purchase forced because of 
necessity, the evidence supports the court's ruling excluding evidence of 
the purchase price of such other tract because of want of showing of sim- 
ilarity between it and defendant's property. 

2. Trial 5 1 5 -  
Where the court excludes certain testimony the court should permit the 

party offering the testimony to insert in the record what the witness' an- 
swer would hare been for the purpose of review on appeal. But in this case 
the refusal of the court to do so was not prejudicial, since it appears from 
other parts of the record that the testimony was incompetent regardless of 
the answer. 

3. Trial § 11- 
Ordinarily, argument of counsel outside the record will be held cured by 

the court's action promptly sustaining objection to the argument and cau- 
tioning the jury not to consider it. 

4. Eminent Domain § 11- 
The failure of the court to charge the jury that it should not consider a 

building completed by the owner after the taking in fixing the value of the 
land remaining to the owner held not prejudicial in view of the fact that 
all of the evidence and the charge relsted to the value of the land im- 
mediately before and immediately after the taking, and thus excluded any 
value added after the taking. 

APPEAL by the defendants from Walker, S. J., September, 1963 Civil 
Session, RANDOLPH Superior Court. 

The plaintiff condemned for highway purposes a perpetual easement 
over part of a triangular shaped tract of land containing 12 acres a t  
the juncture of U. S. Highway 220 and N. C. Highway 49A in Ran- 
dolph County. On March 30, 1963, Judge Walker signed a consent 
order determining all matters a t  issue except the amount of compensa- 
tion due the defendants. The State Highway Commission deposited in 
court with its declaration of taking the sum of $5,950.00 as its esti- 
mate of just compensation for the taking of .35 acre from a tract con- 
taining 12 acres. 

The defendants filed answer, alleging they were due $20,000.00 on 
account of the taking. The defendants' witnesses fixed the difference in 
value before and after the taking, the low at $17,860.00, and the high a t  
$21,650.00. The plaintiff's witnesses fixed the difference in the before 
and after value, the low a t  $4,200.00 and the high a t  $6,546.00. 
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The court submitted the issue of just compensation which the jury 
fixed a t  $8,500.00. From judgment in accordance with the verdict, the 
defendants appealed, assigning errors. 

Thomas Wade Bruton, Attorney General, Harrison Lewis, Assistant 
Attorney General, Claude W. Harris, Trial Attorney for plaintiff ap- 
pellee. 

Miller and Beck by Adam W. Beck for defendant appellants. 

HIGGINS, J. All matters in dispute were settled by a consent judg- 
ment except the amount of just compensation which the plaintiff is due 
the defendants for the taking of a perpetual easement for highway pur- 
poses over their lands. With its declaration of taking, the plaintiff had 
deposited the sum of $5,950.00 as its estimate of the amount due. The 
defendants, in their answer, demanded $20,000.00. The jury fixed the 
recovery a t  $8,500.00. 

The defendants demand a new trial upon the asserted ground the 
trial judge committed errors of law in three particulars: (1) By  re- 
fusing to permit defendants' witnesses Galloway and Roberts to testify 
as to the price paid for other property in the vicinity; (2) by refusing 
to order a mistrial or set aside the verdict because of the argument of 
plaintiff's counsel; (3) by failing to instruct the jury as to the correct 
rule for the assessment of damages. 

The defendants' witness Galloway, a real estate dealer, testified he 
knew the property involved and that immediately before the taking the 
12 acres of defendants' property was worth $72,808.00; and immediate- 
ly after, the remainder was worth $58,158.00, leaving a total damage 
of $24,650.00. The witness attempted to testify with respect to the sale 
of a lot on Balfour Avenue, (though he did not make the sale) to 
Esso (Humble Oil Company). Upon objection, the court excused the 
jury "to determine whether or not it was comparable." The court de- 
clined to permit the witness to tell how he knew the price, and refused 
to admit evidence on the ground it violated the hearsay rule. The 
court did not permit the defendant to insert in the record Galloway's 
answer to the question as to how he knew the price Esso paid for the 
lot. 

The witness Roberts testified he knew the Pearce property and that 
immediately before the taking the whole was worth $74,439.00, and 
immediately afterwards the remainder was worth $48,001.00. I n  the 
absence of the jury the witness offered to testify that he sold a lot 
across 220 to "Carr Drug" and the Balfour Avenue property to Humble 
Oil Company, and the price paid by each purchaser. During the pre- 
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liminary examination in the absence of the jury, it developed that the 
Oil Company had a lot on either side of the Balfour lot which was 
needed in order to complete the development. The judge held this sale 
to Humble was a pressure or a forced purchase, because of necessity- 
not on the open market-and refused to permit the witness to testify 
as to the price paid. 

Evidently, in excluding the proffered testimony of Galloway and 
Roberts as to the sale of other properties, the judge had in mind what 
the Court said in Barnes v. Highway C'omm., 250 N.C. 378, 109 S.E. 2d 
219: "Actually no two parcels of land are exactly alike. Only such 
parcels may be compared where the dissimilarities are reduced to a 
minimum and allowance is made for such dissimilarities. . . . It is 
within the sound discretion of the trial judge to determine whether 
there is a sufficient similarity to render the evidence of sale admissible. 
It is the better practice for the judge to hear evidence in the absence of 
the jury as a basis for determining admissibility." 

I n  this case the evidence of similarity between the defendants' prop- 
erty and the lots purchased by Carr Drug and by Humble Oil, was 
not sufficient to require the court to admit evidence of the prices a t  
which they sold. However, the trial judge should have permitted the 
defendants to insert in the record Galloway's evidence as to how he 
knew the price Humble Oil Company paid for the lot on Balfour Ave- 
nue. Having excepted to the exclusion of the evidence, the defendants 
were entitled to have the answer of the witness inserted in the record 
for purposes of review on appeal. However, the defendants' witness 
Roberts disclosed that the sale to Humble was not a sale on the open 
market, so the exclusion of Galloway's answer was not prejudicial. 
Gallimore v. State Highway Comm., 241 N.C. 350, 85 S.E. 2d 392; 
Harmon v. Harmon, 245 N.C. 83, 95 S.E. 2d 355; Brown V .  Power CO., 
140 N.C. 333, 52 S.E. 954. 

After the defendants had completed their evidence, the plaintiff call- 
ed as a witness H. R. Trollinger who testified he lived in Asheboro, 
had been engaged in the appraisal of real estate for 20 years. He  had 
made appraisals for many banks, oil and power companies, city, coun- 
ty,  State and Federal agencies, and private individuals. He  gave as his 
opinion the fair market value of the Pearce property immediately be- 
fore Rlarch 8, 1962, n7as $45,996.00. The value of the remaining prop- 
erty immediately after the appropriation was $39,450.00. On cross- 
examination, the witness testified he had appraised approximately 180 
parcels of land for the State. The attorney for the Highway Commis- 
sion argued to the jury that Mr. Trollinger had appraised more than 
180 parcels for the Highway Commission which had settled with the 
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majority of the owners on the basis of his appraisals. The court prompt- 
ly and properly sustained the defendants' objection to the argument 
and cautioned the jury not to consider it. We must assume the jury 
heeded the instruction and did not consider it to the defendants' prej- 
udice. 

Finally, the defendants contend the court committed prejudicial er- 
ror by charging the jury: ". . . (T)he measure of damages in such a 
proceeding as this is the difference between the fair market value of 
the entire tract of 12 acres immediately before the taking and the fair 
market value of what is left after the taking of the .35 of an acre in 
this case. . . . the court has given you . . . the rule of law in de- 
termining just what is fair market value of the entire tract before the 
taking. When all of you have agreed upon that, then you will write 
the figure down. Then, you will determine what the fair market value 
of the remaining land is after the taking; write that figure down and 
subtract one figure from the other; . . . your difference will be your 
answer." 

The defendants contend the evidence disclosed they had begun con- 
structing a building on the remaining portion of the land before the 
taking and completed it afterwards, which added to the after-taking 
value; that the jury may have included the completed structure in 
their value of the remaining portion, thus reducing defendants' dam- 
ages. However, the evidence of all witnesses fixed before and after 
value as of the date of the taking. There is no likelihood or reason to 
suppose the jury failed to understand they were dealing with the value 
of the whole immediately before the taking and what was left immed- 
iately afterwards, as required by G.S. 136-112. The date of the taking 
was stipulated. Nothing in the charge suggests the defendants were 
penalized by completing the building which they had previously be- 
gun; or that the jury failed to understand the issue before them. 

A careful review of the assignments of error fails to disclose any 
reason in law why the verdict and judgment should be disturbed. 

No error. 
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ANNETTE S. CHURCH v. CHARLES H. HANCOCK AND J?. W. 
HANCOCK, JR. 

(Filed 6 May, 1964.) 

1. Paren t  a n d  Child 8 6- 
While marriage of a child emancipates the child by operation of law and 

relieves the father of the legal duty of supporting the child thereafter, a 
parent can nevertheless bind himself by contract to support a child after 
emancipation and past majority. 

2. Husband a n d  Wife § 11- 

The ordinary rules governing the interpretation of contracts apply to 
separation agreements, and the courts are without power to modify them. 

9. Same; Contracts § 12- 
Where the terms of a contract are plain and explicit, the courts will de- 

termine its legal effect and enforce it  as written. 

4. Husband a n d  Wife § 11- 
In consideration of the wife's relinquishment of her right to rents and 

profits from lands jointly owned by them (she being entitled to one-half 
thereof after the divorce subsequently obtained by her) ,  the husband agreed 
to pay a sum monthly to her for the support of her and the children of the 
marriage, with provision for reduction in a certain amount if she remarried 
and provision for reduction in a certain other amount in the event of the 
death of a child, the payments to continue to a date specified. Held: The 
husband is not entitled under the support agreement to reduce the pay- 
ments upon the marriage of a child within the term of the contract. 

APPEAL by defendants from Hobgood, J., November 1963 Civil Ses- 
sion of VANCE. 

Plaintiff, the former wife of defendant Charles H.  Hancock, institut- 
ed this action on July 22, 1963 to recover payments allegedly due un- 
der a separation agreement. The allegations of the complaint, answer, 
and reply established these facts: Plaintiff and defendant Charles H. 
Hancock were married on December 11, 1943. They had two children, 
Annette, born January 6, 1947, and Charles H. Hancock, Jr., born De- 
cember 9, 1948. The parties separated on July 25, 1951. On August 
10, 1951 they duly executed a separation agreement which, in addition 
to dividing specific properties, contained the following provisions: 

Plaintiff should have the custody of the two children. Beginning 
with September 1951, and continuing until December 9, 1969, 
Charles H. Hancock would pay plaintiff $250.00 a month for the 
support of herself and the children. If plaintiff remarried the 
monthly payment would be reduced by $75.00. If one child should 
die before December 9, 1969, the monthly payments would be re- 
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duced by $62.50; if both died, by $125.00. I n  consideration of 
these payments plaintiff relinquished all her rights to any income 
from property jointly owned by the parties until December 9, 
1969. She also released her rights in the real and personal prop- 
erty then owned or thereafter to be acquired by Charles H.  Han- 
cock individually. 

For a recited consideration, the defendant F. W. Hancock, Jr. guaran- 
teed "the payment of the monthly amounts contracted in said deed of 
separation to be paid by the said Charles H.  Hancock," his son. 

On December 8, 1953 plaintiff obtained an absolute divorce from 
Charles H. Hancock. She married John C. Church on June 9, 1959 and 
thereafter Charles H. Hancock paid her only $175.00 a month as pro- 
vided in the separation agreement. However, since May 1962 he has 
paid her nothing whatever. On May 11, 1963, Annette, then sixteen 
years of age, married one Floyd Daniel, J r .  with whom she is now liv- 
ing. Plaintiff alleges that as of July 1, 1963 defendants were indebted 
to her in the sum of $2,275.00 plus interest in the amount of $68.23, 
making a total of $2,343.23. Defendants concede their indebtedness to 
the plaintiff, but they allege that since the marriage of Annette it has 
been reduced by $62.50 a month. The trial judge gave judgment on the 
pleadings in favor of the plaintiff for the amount prayed and defen- 
dants appealed. 

Gholson & Gholson by G. M. Beam and Gaither M. Beam for 
plaintiff. 

Royster & Royster by T. S. Royster, Jr., for defendants. 

SHARP, J. The marriage of a minor child legally terminates pa- 
rental rights and obligations to the child. Upon marriage the child is 
emancipated by operation of law, and thereafter the father is not 
liable for the support of the child or entitled to its society and ser- 
vices. Wilkinson v. Dellinger, 126 N.C. 462, 35 S.E. 819; 3 Lee, N.C. 
Family Law, $ 233; 39 Am. Jur., Parent and Child $ 65. However, a 
parent can bind himself by contract to support a child after emancipa- 
tion and past majority, and such a contract is enforceable as any other 
contract. Annot., 1 A.L.R. 2d 910; 39 Am. Jur., Parent and Child $ 
69. The ordinary rules governing the interpretation of contracts apply 
to separation agreements and the courts are without power to modify 
them. Goodyear v. Goodyear, 257 N.C. 374, 126 S.E. 2d 113; Howland 
v. Stitzer, 236 N.C. 230, 72 S.E. 2d 583. Of course, no contract between 
the parents can deprive a court of its authority by judgment to require 
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that adequate provision be made for niinor children. Fuchs V .  Fuchs, 
260 N.C. 633, 133 S.E. 2d 487. For cases dealing with the effect of the 
marriage of a minor child upon an order or decree of the court for its 
support, see the annotation on that subject in 58 A.L.R. 2d 358. 

Where the terms are plain and explicit the court will determine the 
legal effect of a contract and enforce it as written by the parties. Good- 
qear v. Goodyear, supra; Turner v. Turner, 242 N.C. 533, 89 S.E. 2d 
245; Broclc v. Porter, 220 N.C. 28, 16 S.E. 2d 410. The terms of the con- 
tract under consideration are plain and unambiguous. The parties pro- 
vided for those contingencies which would, upon occurrence, reduce 
Charles H. Hancock's stipulated monthly payments. They were the 
plaintiff's remarriage and the death of a child or children. The separa- 
tion agreement contained no provision for a reduction in the event of a 
child's marriage, and defendants' contention that the marriage of the 
child was legally equivalent to its death cannot be sustained. 

This case is almost identical with the case of Kamper v .  Waldon, 17 
Cal. 2d 718, 112 Pac. 2d 1, in which a husband and wife, after separa- 
tion, entered into a property settlement agreement. In  consideration of 
mutual covenants, it mas agreed that the defendant wife should have 
the custody of the parties' four minor children and that the plaintiff 
husband would pay her the sum of thirty dollars a month for their 
support until the youngest child became twenty-one years of age. 
Plaintiff made the payments until the youngest child, a daughter, mar- 
ried a t  age seventeen. Plaintiff then notified defendant that he would 
pay no more. She immediately filed suit in the Justice Court for the 
first unpaid monthly payment and plaintiff instituted an action in the 
Superior Court for a declaratory judgment. In  affirming the judgment 
of the Superior Court, the Supreme Court said, 

"It niay be assumed, in the absence of an agreement to the con- 
trary, that a parent is released from the legal duty of support upon 
the complcte emancipation of a niinor child, as by its lawful mar- 
riage. 

[ I  . . . .  
"There is nothing in the law to prevent a parent from contract- 
ing to support a child, minor or adult, married or unmarried. And 
when the agreement, as here, is founded upon sufficient considera- 
tion, the contractual obligation is not measured by legal duties 
otherwise imposed. No principle of public policy intervenes to pre- 
vent such a contract and the courts have no right by a process of 
interpretation to release one of the contracting parties from dis- 
advantageous terms actually agreed upon. 
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"No sound reason has been advanced why plaintiff should be 
relieved from the provisions of his agreement and the judgment of 
the trial court should not be disturbed." 

Likewise, in the instant case, the defendants' contractual obligation 
is not limited to the legal duty of the father to support his daughter. 
The contract is supported by an additional consideration. Until De- 
cember 9, 1969, when all of defendants' obligations under the contract 
will cease, in consideration of the support provisions in the contract, 
plaintiff gave up her rights to the rents and profits from all the land 
which she and Charles H. Hancock jointly owned a t  the time of their 
separation. Otherwise, after the divorce, he would have been required 
to divide them with her. Davis v. Bass, 188 N.C. 200, 124 S.E. 566. 

The trial judge correctly entered judgment on the pleadings in ac- 
cordance with plaintiff's prayer for relief. 

Affirmed. 

W. F. PHILLIPS, C. C. PHILLIPS, AND B. M. HAGLER, JR., PARTNERS T/A 

P & H PLASTERING COMPBNY, P L A I N ~ F F ~  V. PHILLIPS CONSTRUG 
TION COMPANY, INC., DEFENDANT. 

(Filed 6 May, 1964.) 

1. Contracts 8 1% 
Where the language in a contract is clear and unambiguous, i t  is the 

function of the court to declare its meaning in the light of the undis- 
puted evidence as to the custom, usage, and meaning of its terms. 

2. Same; Customs and Usages- 
Words of a contract referring to a particular trade will be interpreted by 

the courts according to their widely accepted trade meaning. 

3. Same- 
Where the contract under which defendants plastered the houses in 

question stipulated that defendants should perform all items required for a 
complete and first-class job whether particularly mentioned or not, and the 
particular specifications call for cornerites only for vertical corners, it is 
held, upon final agreement requiring the plastering of walls as n7ell as ceil- 
ings, defendants were required to reinforce all wall corners with corner- 
ites upon evidence disclosing that in the trade cornerites are standard for 
both vertical and horizontal corners when apposite. 

4. Compromise and Settlement- 
Where a check states that it is in full payment for the balance due under 

the contract, including claims for all work performed in addition to the 
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subject contract, acceptance of the check constitutes a settlement exclud- 
ing claim for additional compensation for work beyond that called for in 
the original agreement. 

APPEAL by plaintiff from Campbell, J., October 21, 1963 Regular 
Schedule "A" Civil Session of MECKLIENBURG. 

I n  this action plaintiffs seek to recover $18,000.00 for installing hor- 
izontal cornerites in housing units constructed by defendant for the 
United States Government in South Carolina. They allege that these 
installations were not included in the original specifications and con- 
tract price and that defendant had agreed to pay them for these extras. 
Defendant denied any such agreement and pleaded an accord and satis- 
faction. At  the close of all the evidence, defendant's motion for judg- 
ment as of nonsuit was allowed and plaintiffs appealed. 

Fairley, Hamriclc, Hamilton & Monteith for plaintiff. 
Fleming, Robinson & Bradshaw for defendant. 

SHARP, J. Upon the trial these facts were undisputed: 
On October 2, 1957 the defendant, as general contractor, entered into 

a contract with the United States Government through the Depart- 
ment of the Air Force (Department) to construct eight hundred hous- 
ing units a t  Myrtle Beach Air Force Base in South Carolina. On Oc- 
tober 15, 1937 defendant and the plaintiffs, a partnership doing busi- 
ness as P & H Plastering Company, executed "an agreement between 
contractor and sub-contractor," whereby plaintiffs agreed to furnish all 
materials and perform all work described in the plastering and lathing 
specifications in defendant's contract with defendant and the Depart- 
ment for a total price of 8602,750.00. Insofar as applicable to this sub- 
contract, the plaintiffs and defendant agreed to be bound by the gen- 
eral provisions of defendant's contract with the Department and to 
assume inter sese the same rights and liabilities it fixed for those parties. 

The provisions of the lathing and plastering specifications pertinent 
to this action follow with our enumeration: 

(a)  "All items required for a complete and first class installa- 
tion shall be included whether particularly mentioned or not. 

(Is) "All operations connected with the lath and plastering 
shall be of a standard that will insure flat, true surfaces free of 
waves, edges that are straight for their entire length, corners that 
are straight and true, and accurate vertical and horizontal lines 
and planes. 
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(c) "All metal lath shall be installed in accordance with the 
standard established by 'Specifications for Metal and Furring,' 
1950 edition, as published by the Metal  Lath Manufacturer's AS- 
sociation, Cleveland 14, Ohio. 

(d) "Cornerites for all interior vertical corners shall be rein- 
forced with metal cornerites as manufactured by U. S. Gypsum 
Company, or equal." 

Included in paragraph 2(c)  of the general provisions of the contract 
between defendant and the Department was this stipulation: 

"Omissions from the Drawings or Specifications or misdescrip- 
tion of detail of work which are manifestly necessary to carry 
out the intent of the Drawings and Specifications, or which are 
custonlarily performed, shall not relieve the eligible builder from 
performing such omitted or misdescribed details of work but they 
shall be performed as if fully and correctly set forth and describ- 
ed in the Drawings and Specifications." 

The controversy involved in this action arises out of specification 
(d) above which refers only to cornerites for interior vertical corners. 
The cornerite referred to is a 3" x 3" metal diamond mesh lath angle. 
It is placed on the plaster base in the corners formed where wall and 
wall and ceiling abut. I t s  purpose is to re-inforce the corner and to 
minimize corner cracks in the plastering. Vertical cornerites are plat- 
ed in the angle created where two walls adjoin; horizontal cornerites 
are used where a wall meets the ceiling. 

Originally i t  was conternplated that  only the ceilings would be 
plastered and that  the walls in the houses would be of wallboard. I n  
that  event, cornerite would not have been used in the horizontal angles. 
However, the base bid contained plastered walls as an alternative plas- 
tering specification. I n  making their bid for the job, plaintiffs included 
the cost of vertical cornerites only. However, in computing the amount 
of their bid, plaintiffs referred to the 1950 edition of "Specifications for 
&Ietal & Furring" of the Metal Lath 8Ianufacturer's Association men- 
tioned in specification (c)  above. This publication required the instal- 
lation of cornerite a t  all horizontal and vertical angles. The North 
Carolina Building Code, ~vhich establishes minimum standards of con- 
struction likewise requires both, as do FHA regulations. During the 
construction of the first house, the government inspector informed 
plaintiffs tha t  he would not approve their work unless they installed 
both vertical and horizontal cornerites; whereupon plaintiffs installed 
both a t  an additional cost of $18,250.00. 
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W. F. Phillips, one of the plaintiffs and a partner in the P & H Plas- 
tering Company, testified that approximately two weeks later he in- 
formed Dwight Phillips, president of the defendant corporation, of the 
inspector's requirement. The president told him to go ahead, that de- 
fendant would see that plaintiffs were paid for it. Dwight Phillips de- 
nied that he made this promise. His version was that he told Mr. Phil- 
lips he would present his claim to the Department by a "change order" 
and send it through "proper channels," and that defendant made no 
commitment to plaintiffs "except to the extent that money was recov- 
ered from the Air Force." This discrepancy is the only real conflict in 
the evidence in the case. 

In  May 1958 defendant wrote the project supervisor with reference 
to plaintiff's claim and he also sent e "change-order request" to the 
contracting office for additional compensation for the horizontal cor- 
nerite since no specific mention of it had been made in the specifica- 
tions. Both replied immediately. The contracting office said that hori- 
zontal cornerites come within paragraph ( a )  of the specifications quoted 
above. The supervisor pointed out that while the base bid provided for 
sheetrock walls with crown mold, the alternate specification of plas- 
tered walls was employed. Therefore, good construction practices re- 
quired the use of horizontal cornerites in order to avoid cracks. Defen- 
dant offered the evidence of three witnesses, found to be experts in 
the plastering and construction trade, that where both the walls and 
ceilings of a dwelling are plastered, i t  is the general practice to install 
both vertical and horizontal cornerites, and that a first-class installa- 
tion requires cornerites in all interior angles whether specifically men- 
tioned or not. 

Mr. W. F. Phillips himself testified: 

"The purpose of installing cornerites a t  the vertical angles which 
is a corner between taro malls is to eliminate cracks and it would 
be just as important to install them a t  the intersection of the ceil- 
ing and the wall if a person wanted it." 

Plaintiffs filed no written claim with either defendant or the Depart- 
ment until May  20, 1959 when p la in t3  W. F. Phillips signed a letter 
to the contracting officer, prepared for plaintiffs by defendant, in which 
they demanded the sum of $18,319.52. The Air Force denied the 
"change-order requests" and no payment of any kind was made in 
connection with them. Plaintiffs made no request to defendant to ap- 
peal this denial to the Contract Board of Appeals in Washington, D. C. 

Plaintiffs finished their work in November 1959. On July 7, 1960 
defendant's president called B. 31. Hagler, Jr., one of the plaintiff part- 
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ners, and told him to come for "the final check." This check was made 
payable to the plaintiff in the amount of $3,451.89. On the back of the 
check, above the line for endorsement, was the following statement: 

"The payee by endorsement hereon acknowledges receipt of this 
final payment in the amount of $3,451.89 as full payment and 
complete settlement for all work performed under subcontract 
dated October 15, 1957, with Phillips Construction Co., Inc., and/ 
or D. L. Phillips, Builder, and/or Myrtle Beach AFB Housing, 
Inc., and/or No, 2 and 3 and claims for any and all work per- 
formed in addition to subject subcontract a t  the Myrtle Beach 
AFB Housing Projects." 

Beneath this statement W. I?. Phillips endorsed the check by first 
signing the partnership's trade name and then his own. The plaintiffs 
received the money and executed lien waivers stating that all sums due 
under the subcontract had been paid. 

To state the facts is to decide this case. The contract, prepared and 
executed by experts in the building industry, is free from ambiguity. It 
was, therefore, for the court to interpret and declare its meaning in the 
light of the undisputed evidence as to the custom, usage, and meaning 
of its terms in the plastering trade. Bnggs v. Mills, Inc., 251 N.C. 642, 
111 S.E. 2d 841; Young v. Mica Co., 237 K.C. 644, 75 S.E. 2d 795; 
Wallace v. Bellamy, 199 N.C. 759, 155 S.E. 856. Ordinarily, the court 
will interpret words used in a contract with reference to a particular 
trade according to their widely accepted trade meaning. 12 Am. Jur. 
Contracts 5 237. 

When the Department exercised its alternative election to use plas- 
tered walls in the housing project instead of sheetrock, the plaintiffs 
were still required to furnish all items necessary for first class con- 
struction whether particularly mentioned or not. The only inference 
to be drawn from all the evidence in this case is that, for the construc- 
tion involved here, horizontal cornerites were thus required. However, 
be that as it may, when plaintiffs accepted and cashed defendant's 
"final check" which stated that it was in full payment and final settle- 
ment, not only for all work under the subcontract, but for all claims 
for any additional work, plaintiffs discharged their claim for any addi- 
tional compensation. "It is well recognized that when, in case of a dis- 
puted account between parties, a check is given and received clearly 
purporting to be in full or when such check is given and from the facts 
and attendant circumstances it clearly appears that it is to be received 
in full of all indebtedness of a given character or all indebtedness to 
date, the courts will allow to such a payment the effect contended for." 
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Hardware Company v. Farmers Federation, 195 N.C. 702, 143 S.E. 
471; Durant v. Powell, 215 N.C. 628, 2 S.E. 2d 884. 

The judgment of the court below is 
Affirmed. 

STATE v. LULA MOREHEAD, CLAUDE WALL AND JAMES MOREHEAD. 

(Filed 6 May, 1964.) 

1. Intoxicating Liquor § 13- 

Evidence that an undercover agent purchased from one defendant a pint 
of whiskey, that the sale took place in the basement of the residence of the 
other defendant, that such other defendant was present, and that the first 
defendant gave the money received for the whiskey to the other defendant, 
i s  keld sufficient to be submitted to the jury as  to the guilt of each. 

2. Intoxicating Liquor Ej 15; Crimilial Law 106- 

Where two defendants are charged in one warrant and a third defendant 
is charged in a second warrant with unlawful possession of intoxicating 
liquor and possession of intoxicating liquor for the purpose of sale, each 
warrant being based upon a separate occasion, and the warrants are con- 
solidated for trial, it is error for the court to charge in effect that the jury 
should either find all defendants guilty or all defendants not guilty, since 
each defendant is entitled to have submitted to the jury the question of his 
guilt in reference to the specific charge in the warrant against him. 

3. W n i n a l  Law 111- 

I n  this prosecution for violation of the liquor laws based upon testimony 
of an undercover agent, a charge to the effect that the State contended 
that the Alcoholic Beverage Control Board would not send out agents who 
were not thoroughly reliable and that it would be deplorable if officers 
could not be believed, is held inappropriate and prejudicial. 

APPEAL by defendants from Crissman, J., October 7, 1963, Criminal 
Session of GUILFORD Superior Court, Greensboro Division. 

Criminal prosecutions on three warrants charging offenses committed 
March 24, 1963, viz.: In  separate warrants, each of defendants Lula 
Morehead and Claude Wall was charged with (1) the unlawful pos- 
session, (2) the unlawful possession for the purpose of sale, and (3) 
the sale to James Alston for the sum of $4.00, of "One Pint of Tax 
Paid Whiskey." In  a separate warrant,, defendant James Morehead 
was charged with (1) the unlawful possession, (2) the unlawful pos- 
session for the purpose of sale, and (3) the sale to James Alston for 
the sum of $2.00, of "1/2 pint of Tax Paid Whiskey." 
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Each defendant was tried and convicted in the municipal-county 
court and appealed from the judgment pronounced therein. In  the su- 
perior court, the three cases were consolidated for trial and tried de  
nowo. As to each defendant, the jury returned 3, verdict of guilty as 
charged and the court pronounced judgment. Defendants appealed. 

At torney  General B r u t o n  and Assistant A t torney  General Bul lock 
for  the  State .  

L e e  & L e e  for  defendant  appellants.  

BOBBITT, J. The only evidence (that offered by the State) was the 
testimony of two ABC officers (Alston and Allen) who were engaged 
in "undercover work" in Greensboro. Their testimony tends to show 
the facts narrated below. 

On Sunday afternoon, March 24, 1963, a t  2:15 p.m., the officers were 
taken by one Tommy Young to the basement of the Morehead resi- 
dence. There Alston purchased from hlorehead for $2.00 one-half pint 
of taxpaid whiskey. Morehead gave the $2.00 to Mrs. Morehead. 
Morehead got the whiskey from behind a counter. The officers and 
Young consumed the whiskey on the Morehead premises. Mrs. More- 
head was present when these events occurred. The officers and Young 
remained in the Morehead basement "about ten or fifteen minutes." 
Defendant Wall n7as not present a t  any time on said occasion. 

Later that afternoon, about 5:45 p.m., Alston, Young and two un- 
identified ladies returned to the Morehead basement. (Allen was not 
with them.) On this occasion, Alston purchased from defendant Wall 
for $4.00 in the presence of Rlrs. RIorehead one pint of taxpaid whiskey, 
Wall gave the purchase price ($4.00) to Rlrs. Norehead. This whis- 
key, Kentucky Gentleman, was in a pint bottle. Most of i t  was con- 
sumed on the Morehead premises. "Tommy Young took the rest of i t  
with him." 

Alston testified: "Tommy Young did not know who I was, who I 
was employed by, nor what my purpose was. V7e got acquainted with 
the defendants James and Lula RIorehead when Tommy Young took 
US there." 

There was ample evidence to support a verdict of guilty as to each 
defendant in respect of the particular offense of which that defendant 
was charged. Hence, the motion of each defendant for judgment as of 
nonsuit was properly overruled. 

The evidence discloses two separate and distinct incidents, one a t  
2:15 p.m. relating to one-half pint of taxpaid whiskey sold to Alston 
for $2.00 and the other a t  5:45 p.m. relating to one pint of taxpaid 
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whiskey sold to illston for $4.00. The charge against defendant James 
Morehead relates solely to the 2:15 p.m. incident. The charge against 
defendants Lula Morehead and Claude Wall relates solely to the 5:45 
p.m. incident. 

Xear the conclusion of the charge, the following appears: "so in 
these cases the Court charges you that if you are satisfied from this 
evidence beyond a reasonable doubt that these defendants had this tax- 
paid whiskey in their possession for the purpose of sale and further 
satisfied from this evidence beyond a reasonable doubt that they did 
enter into these sales, it would be your duty to return a verdict of 
guilty as charged in this warrant. If you are not so satisfied, you would 
return a verdict of not guilty." (Our italics). 

The court's final instruction was in these words: "so the Court 
charges you if you are satisfied from this evidence beyond a reason- 
able doubt that these defendants had tax-paid whiskey in their posses- 
sion on this date for the purpose of sale and that they actually did sell 
some of it or were party to it, i t  would be your duty to return a verdict 
of guilty as charged in the warrant. If you are not so satisfied, it would 
he your duty to return a verdict of not guilty." (Our italics). 

In  giving these instructions, the court, through inadvertence, assum- 
ed all warrants contained counts (or that there was a single warrant) 
relating to a criminal offense or offenses based on a single incident. The 
quoted instructions required the jury to find all defendants either 
guilty or not guilty. Each defendant v a s  entitled to have submitted 
to the jury for consideration, determination and verdict the question as 
to his (her) guilt with reference to the specific charge(s) in the war- 
rant against him (her). The quoted instructions were erroneous and 
entitle all defendants to a new trial. 

Since a new trial is awarded on the ground stated above, me deem 
it unnecessary to consider a t  length defendants' contention that the 
court failed to give equal stress to tht: contentions of the State and 
defendants. One portion of the charge to which defendants except is 
in these ~ ~ o r d s :  "The State says and contends that when you weigh 
and consider this evidence, there could be only one conclusion, for the 
State says and contends that the Alcoholic Beverage Control Board 
~ o u l d  not send out agents that are not thoroughly reliable and agents 
that are not thoroughly trustworthy; and that if we have gotten to the 
point where the officer cannot be believed, that me are getting way 
down the line." 

In  the light of the rule applicable when passing upon the credibility 
of the testimony of an undercover officer or agent, S. v. Love, 229 N.C. 
99, 47 S.E. 2d 712, the quoted summation was inappropriate and prej- 
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udicial. See S. v. Hunt, 246 N.C. 454, 98 S.E. 2d 337. It is noted that 
the jury was not instructed as to the rule stated in S. v. Love, supra. 

New trial. 

CHARLES 11. KISTLER AKD WIFE, JO ANN S. KISTLER v. CITY OF Rh- 
LEIGH, A XUNICIPAL CORPOR.~TIOJS; T. A. LOVING & COJIPANP, A SORTH 
CAR~LIXA CORPORATIOIT, A a D  TERNON PEEBLES. 

(Filed 6 May, 1964.) 

1. Municipal Corporations 40- 

An action based on allegations that defendant municipality took posses- 
sion of plaintiffs' property without negotiating for its purchase and seek- 
ing to conlpel the city to surrender possession held not barred by charter 
provisions of the city requiring an action for damages for the taking or 
appropriations of private property to be instituted within 90 days, the 
charter provisions being construed with other charter provisions and the 
General Statutes in regard to condemnation by the city, and it  appearing 
that the city had denied title and had not followed either method for con- 
demnation of the property. 

2. Ejectment § 8- 

h municipality is not required to file bond in defending a n  action for the 
possession of real property, since G.S. 1-111 does not apply to the State or 
its agenci?~. 

APPEALS by plaintiffs and City of Raleigh from Crissman, J., Febru- 
ary 1964 Civil Session of M T ~ ~ ~ .  

This is an action to determine title to an area on Ridge Road, trape- 
zoidal in shape, containing approxiinately 4100 square feet. Plain- 
tiffs allege: They own the described area. Raleigh, acting through its 
agents, Peebles and Loving & Company, took possession, changed the 
grade and built thereon gutters and curbs. Raleigh has not negotiated 
for the purchase of the property. Plaintiffs seek an order compelling 
defendants to surrender possession. They do not seek damages for the 
asserted wrongful entry or detention. 

Peebles and Loving & Company demurred for that the con~plaint 
failed to state a cause of action as to thein. City of Raleigh answered. 
I t  denied each allegation of the complaint. To bar plaintiffs' right to 
recover, it pleaded the provisions of its charter requiring notice of a 
claim for damages or for compensation for the appropriation of prop- 
erty. 
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Raleigh did not file the defense bond described in G.S. 1-111. Be- 
cause of the failure to file the bond there described, plaintiffs moved 
to strike the answer and for judgment by default final against City 
of Raleigh. 

The court sustained the demurrers of the defendants, Peebles and 
Loving & Company. It held that the pleaded provisions of the city's 
charter did not bar plaintiffs' right to maintain the action. It denied 
the motion for judgment by default final against the city. 

Plaintiffs and City of Raleigh excepted and appealed. 

Lake, Boyce & Lake for plaintiffs. 
Paul  F. Smith for defendant City of Raleigh. 
Thomas A. Banks for defendant T. A.  Loving & Company. 

RODMAN, J. The appeals present these questions: (1) Are plain- 
tiffs prevented by the provisions of Raleigh's charter from maintain- 
ing this action? (2) If not, are plaintiffs, because of defendant's failure 
to give the bond prescribed by G.S. 1-111, entitled to judgment by de- 
fault? The answer to each question is no. 

Sec. 107(b) of the city's charter, c. 1184, S.L. 1949, provides: "No 
action for damages against the city of any character whatever, * * " 
including damages for the taking and/or appropriation of private prop- 
erty of any kind, shall be instituted against the City of Raleigh, un- 
less within 90 days after * " " the infliction of injury * * * or ap- 
propriation of property, * * * the complainant, " " " shall have 
given notice in writing to the City Council of the City of Raleigh of 
such injury, damage, taking, appropriation, or other act complained of, 
* * " 1 7  

The quoted provision of the charter must, of course, be read and in- 
terpreted with other provisions of the charter, particularly the pro- 
visions relating to the city's right to acquire property by private nego- 
tiation, or failing in such negotiation to acquire title by condemnation. 
Raleigh is given by general law, G.S. 160-200(11), and by specific pro- 
vision of its charter, sec. 22(15), authority to purchase property for the 
improrement of its streets. If it is unable to purchase by private nego- 
tiation, it may, as provided in see. 104 of its charter, acquire title by 
condemnation. This section prescribes two n~ethods, either of which the 
city may follow. 

If the city and the owners are unable to agree on fair compensation, 
it may be determined by three disinterested freeholders of the city, one 
appointed by the city, one by the property owner, the third by the 
other two. If the property owner refuses to select a freeholder, the city 
may select one for him. 
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When the city denied plaintiffs' title, it waived the right to have the 
value of the property, title to which is in controversy, determined as 
provided by its charter. Mason v. Durham, 175 N.C. 638, 96 S.E. 110; 
Keener v. Asheville, 177 N.C. 1, 97 S.E. 724; Rouse v. Kinston, 188 
N.C. 1, 123 S.E. 482; Cm'sp v. Light Co., 201 N.C. 46, 158 S.E. 845; 
Manufacturing Co. v. Aluminum Co., 207 N.C. 52, 175 S.E. 698; Eller 
v. Board of Education, 242 N.C. 584, 89 S.E. 2d 144. 

The charter also authorizes Raleigh to use the general law giving 
municipalities the power to condemn property. That right is given by 
G.S. 160-204. When and how it may be exercised is prescribed in G.S. 
160-205. 

Before the municipality can use either method to condemn, it must 
make a good faith effort to agree with the owner on the price to be 
paid. Power C0mpan.y v. King, 259 N.C. 219, 130 S.E. 2d 318; Winston- 
Salem v. Ashby, 194 N.C. 388, 139 S.E. 764. 

The charter provision requiring notice as a condition to the main- 
tenance of an action for damages, or for compensation for property 
taken under the power of eminent domain, has no application to actions 
where the only question for decision is who owns the disputed area. 
Until it has been determined that plaintiffs are the owners of the area 
in controversy, they are not entitled to compensation nor is the city 
under obligation to pay. If it be adjudged that plaintiffs are the own- 
ers of the land in controversy, the city can comply with the prayer of 
the complaint, restore the property to its former condition and sur- 
render possession to the plaintiffs. They are not obligated to purchase. 
The city can, however, if it elects to do so, have an issue submitted as 
to the value of the property if the jury determines that the plaintiffs 
are the owners. Ridley v. R. R., 118 N.C. 996, 24 S.E. 730. 

The court correctly concluded that the city may defend without giv- 
ing the bond called for by G.S. 1-111. The statute is not applicable to 
defendant Raleigh. Plaintiffs do not seek damages or loss of profits. 
The word "defendant" was not intended to comprehend the State or 
its agencies. Mzller v. NcConnell, 226 N.C. 28, 56 S.E. 2d 722; Char- 
lotte v. Kavanaugh, 221 N.C. 259, 20 S.E. 2d 97; 82 C.J.S. 936. 

Plaintiffs seek no relief against Peebles and Loving & Con~pany. 
They assert no title of their own. The court ruled correctly in sustain- 
ing the demurrer. 

Affirmed. 
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ACCIDENT INDEMNITY INSURAVCE COMPANY v. ROBERT LEE 
JOHNSON. 

(Filed 6 May, 1964.) 

1. Courts 8 14- 
An action instituted in a municipalcounty court to recover a sum in ex- 

cess of two thousand dollars must be instituted upon written pleadings as  
required in civil actions in the Superior Court, and while the matter is a 
question of procedure and not jurisdiction, such pleadings are prerequisite 
to the institution of such action, and in the absence of such pleadings de- 
fendant's motion to dismiss is properly allowed. G.S. 1-122, Rule 23 of the 
Municipal-County Court Act. 

2. Process 8 9- 
A defendant is entitled to hare a n  attachment dissolved if plaintiff fails 

to commence service by publication within 31 days after the issuance of 
the order of attachment, G.S. 1-440.7, and plaintiff must file the affidavit 
required by G.S. 1-98. 

3. Sanle-- 
Service of process by publication is in derrogation of the common law 

and the statutory provisions must be strictly construed. 

APPEAL by plaintiff from Crissman,  J., 21 October 1963 Civil Session, 
Greensboro Division, GUILFORD. 

Plaintiff instituted this action in the Municipal - County Court, 
Greensboro, Guilford County, North Carolina, on 6 August 1963, by 
having issued a summons with no written pleadings, to recover the sum 
of $2,014.02 of the defendant, stated in the summons to be due by con- 
tract; and in an ancillary proceeding posted bond and attached two 
Cadillac automobiles. No process was personally served on the defen- 
dant and no service of process by publication has been commenced. 

Defendant made a special appearance and moved to dismiss the ac- 
tion under Rule 23 of the Municipal-County Court Act, Chapter 971 
of the 1955 Session Lams of North Carolina. The motion mas allowed. 
Plaintiff appealed to the Superior Court of Guilford County and the 
order of the RIunicipal-County Court x i s  affirmed. The plaintiff ap- 
peals to this Court, assigning error. 

Forman,  Zuckerman  dl. Scheer for  plaintiff appellant.  
Als ton & Price for defendant  appellee. 

DENNY, C.J. The motion to dismiss allowed in the Rlunicipal- 
County Court of Guilford County and affirmed upon appeal to the Su- 
perior Court of said county, was based upon Rule 23 of Chapter 971 
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of the 1955 Session Laws of North Carolina, which in pertinent part 
reads as follo~vs: "Unless ordered by the judge, and except in cases 
where the plaintiff, as hereinafter provided, elects to file or is required 
to file a written complaint, i t  shall not be necessary to file written 
pleadings in any action in the court. Where an action is started with- 
out the filing of a written complaint, the summons shall state briefly 
the nature of the cause of action in which the same is issued and the 
amount sought to be recovered. No action shall be dismissed for fail- 
ure of the summons to state the cause of action sufficiently; provided 
that the judge niay require the plaintiff to restate the cause of action, 
or the judge, in his discretion, may order written pleadings to be filed 
in any action. * * * (W)here the sum sought to be recovered, exclu- 
sive of interest, or the stated value of the property sought to be recov- 
ered exceeds two thousand dollars ($2,000.00), * " * such actions 
cannot be instituted except upon written pleadings, and shall be sub- 
ject to and governed by l a m  and rules applicable to actions in the 
Superior Court * * *." 

As we construe this Rule, i t  simply means that n-hen the plaintiff 
seeks to recover a sum in excess of $2,000.00 in the Municipal-County 
Court of Guilford County, such action cannot be instituted except upon 
written pleadings as required in civil actions in the Superior Court by 
G.S. 1-122. This being so, such pleadings are a prerequisite to the in- 
stitution of such an action in the Municipal-County Court of Guilford 
County. I t  is not a question of jurisdiction but one of procedure. 

Furthermore, irrespective of the provisions of Rule 23, the defen- 
dant was entitled to an order (if he had requested it) dissolving the 
attachment for failure to commence service by publication within 31 
days after the issuance of the order of attachment. G.S. 1-440.7. The 
order of attachment was issued on 6 August 1963, while the order dis- 
missing the action, pursuant to the provisions of Rule 23, was not en- 
tered until 25 September 1963, 50 days later; and neither a t  that time 
nor since does the record disclose any effort to obtain service by pub- 
lication. No affidavit has been filed, as required by G.S. 1-98, nor has 
there been any request for an extension of time in which to procure 
such service. The service of process by publication is in derogation of 
the common law, and the statute making provision therefor must be 
strictly construed. Com'rs. of Roxboro v. Bumpass, 233 N.C. 190, 63 
S.E. 2d 144, and cited cases. 

The order entered below will be upheld. 
Affirmed. 
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WORTH CHEMICAL CORPORATION v. DUANE S. FREEML4N, JR. AND 
CARDINAL PRODUCTS, INCORPORATED. 

(Filed 6 May, 1964.) 

Contracts 8 7- 
Where there is no written agreement at  the inception of the employment 

that the employee should not engage in conlpetition with the employer for 
a stated period after the termination of the employment, a written agree- 
ment to this effect executed thereafter is void for want of consideration. 

APPEAL by plaintiff from Phillips, E. J., December 1963 Civil Ses- 
sion of GUILFORD (Greensboro Division). 

Plaintiff instituted this action on November 6, 1963 to restrain the 
defendant Freeman until July 19, 1964 from selling heavy industrial 
chemicals within a radius of 225 miles of Greensboro and to restrain 
defendant Cardinal Products, Inc. from employing Freeman as a 
salesman. Plaintiff applied to the court for a restraining order pending 
the final determination of the action. On December 11, 1963 the judge 
heard the application upon the verified pleadings and the affidavits of 
all the parties. Only brief summaries of the affidavit are included in the 
transcript. However, the "Statement of Facts" in the agreed case on 
appeal shows the following: 

Plaintiff is a corporation engaged in selling heavy industrial chemi- 
cals to manufacturers in North Carolina and parts of South Carolina, 
Tennessee, Virginia, and West Virginia. It has never had more than 
three salesmen working for i t  at  any one time. On September 1, 1960 
plaintiff engaged Freeman as a salesman a t  $450.00 a month to work 
its territory. Thereafter on September 16, 1960, the parties signed an 
employment contract which recited, inter alia, that "Whereas, the 
Company (plaintiff) has employed the Employee (defendant) as a 
Salesman at a monthly salary of Four Hundred Fifty Dollars $450.- 
00))" the employee agreed that in the event he should terminate his 
enlployment with the Con~pany he would not in any manner engage in 
any activity in competition with plaintiff for a period of twelve months 
within a radius of 225 miles of Greensboro, North Carolina. Because 
of a personality conflict with the plaintiff's president, Freeman term- 
inated his contract with the plaintiff on July 19, 1963 and thereafter 
went to work as a salesman for defendant Cardinal Products, Inc., a 
competitor of plaintiff's. Since August 1963, Cardinal Products, Inc. 
had been aware of the terms of the written contract which plaintiff and 
Freeman executed on September 16th. 
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Judge Phillips held that plaintiff was not entitled to the restraining 
order for which i t  prayed. From his order denying an injunction, plain- 
tiff appealed. 

Forman, Zuckerman & Scheer for plaintiff. 
Nick Galifianalcis for defendant. 

PER CURIAII. At the time the relationship of employer and employee 
was established between the plaintiff and defendant Freeman on Sep- 
tember 1, 1960, no written contract evidenced a covenant restricting 
Freeman's right to engage in competitive employment. To be enforce- 
able such a covenant must be (1) in writing, (2) supported by a valid 
consideration, and (3) reasonable as to terms, times and territory. The 
written contract of September 16, 1960 was a new contract without a 
new consideration. This case is controlled by Greene v. Kelley, 261 
N.C. 166, 134 S.E. 2d 166. Judge Phillips correctly declined to issue 
the injunction. His judgment is 

Affirmed. 

VIOLA C. LEONARD v. BAKER'S SHOE STORE, INC., AND NORTH CARO- 
LINA FURNITURE, INC. 

(Filed 6 May, 1964.) 

Negligence § 57f- 
Evidence tending to show that the seat of the chair in which plaintiff 

was sitting tilted forward, causing plaintiff to fall to the floor of defen- 
dant's store, that the seat of the chair tilted because two screws holding the 
seat a t  its rear were broken, that the heads of the screws were still counter- 
sunk after the accident, and that plaintiff sat down the seat of the 
chair was apparently in good condition, without evidence that an inspec- 
tion would have revealed any defect, is held insufficient to overrule nonsuit. 

APPEAL by plaintiff from Shaw, J., 11 November 1963 Regular Civil 
Session, Greensboro Division of GUILFORD. 

This is an action to recover for personal injuries allegedly sustain- 
ed when plaintiff sat sideways in a chair in defendant's shoe store. She 
occupied approximately the front one half of the seat. After she had 
been seated in that manner for between two and four minutes, the back 
of the seat came loose and the seat tilted forward and the plaintiff fell 
to the floor. The chair in which plaintiff was seated was one of a tier 
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of four chairs fastened together. When the plaintiff fell, the chair in 
which she was seated did not topple over but remained on its legs. 

The chair complained of had been in use approximately six months 
and there had been no previous difficulty with any of the chairs. The 
chair was manufactured by North Carolina Furniture, Inc. The seat 
of the chair was fastened to the frame by four screws, two screws be- 
ing in front and two in the back. After the alleged accident, i t  was 
found that the two rear screws were broken. The heads of the front 
and rear screws were still countersunk about one-eighth of an inch be- 
low the surface of the wood. When the plaintiff sat down in the chair 
the seat was apparently in good condition. 

At  the close of plaintiff's evidence North Carolina Furniture, Inc. 
moved for judgment as of nonsuit. The motion was allowed. At the 
close of all the evidence the defendant shoe store moved for judgment 
as of nonsuit. The motion was allowed and from this last ruling only 
the plaintiff appeals, assigning error. 

Younce & Wall  for plaintiff appellant. 
Jordan, Wright, Henson & Nichols for defendant appellee. 

PER CURIAM. The appellant insists that on authority of Schueler 
v. Good Friend Corp., 231 N.C. 416, 57 S.E. 2d 324, 21 A.L.R. 2d 417, 
she is entitled to a reversal of the judgment as of nonsuit entered be- 
low. 

I n  the Schueler case the entire tier of chairs turned over backwards 
when the plaintiff sat down and turned to place her purse in an ad- 
joining chair. Moreover, there was evidence that the chairs had been 
fastened to the floor when the plaintiff had previously visited the store 
with one of her children about a week earlier. There also was evidence 
tending to  show that the chairs were top-heavy and unbalanced and 
were not safe unless fastened to the floor. 

In  the instant case, there is no evidence tending to show that an 
inspection by the defendant would have revealed any defect or weak- 
ness in the chair involved. 

We hold that plaintiff failed to establish actionable negligence on 
the part of the defendant. 

Affirmed. 
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STBTE v. HENDERSON BAILEY. 

(Filed 6 May, 1964.) 

APPEAL by defendant from Shaw, J., October 28, 1963, Criminal 
Session of GCILFORD (High Point Division). 

This is a criminal action. 
Defendant is charged in the bill of indictment with the crimes of 

forging and uttering a false bank check. Plea: Not guilty. Verdict: 
Guilty as charged. Judgment: Active prison sentence. 

The State introduced evidence tending to show that the signature of 
J. 0. Connor, purported maker, was forged on a check for $51, dated 
1 August 1963, drawn on the Wachovia Bank and Trust Company of 
High Point and payable to Thomas Davis, and that defendant had it 
in possession, endorsed the name of Thomas Davis thereon and nego- 
tiated i t  for goods and cash. 

Attorney General Bruton and Deputy Attorney General McGall- 
iard, and James F. Bullock, Asst. Attorney General for the State. 

Haworth, Riggs, Kuhn and Haworth and Robert L. Cecil for defen- 
dant. 

PER CURIAM. The evidence is sufficient to withstand defendant's 
motion for nonsuit. G.S. 15-173. When considered contextually the 
charge of the court complies with G.S. 1-180. Applicable principles of 
law were explained to the jury in a substantially correct manner. State 
v. Phillips, 256 X.C. 445, 124 S.E. 2d 146; State v. Jestes, 185 N.C. 
735, 117 S.E. 385; State v. Peterson, 129 N.C. 556, 40 S.E. 9. We find 
from the record no error sufficiently prejudicial to warrant a new trial. 

No error. 



APPENDIX. 

AMESDJIENT TO RULES AND REGULATIONS OF THE NORTH CARO- 
LIiYB STATE BBR. 

TO T H E  HONORABLE SUPRENE COURT O F  T H E  STATE O F  NORTH 
CAROLINA : 

The following amendment to the Rules and Regulations of The North Caro- 
lina State Bar  was duly adopted a t  the regular quarterly meeting of the Council 
of The Sor th  Carolina State Bar,  January 15, ISM. 

Amend Article X, appearing 231 N.C. 867, Canon D, by adding a new sentence 
following the period after the word "Solicitor" a t  the end of Canon D a s  follows : 

"And provided further that nothing in this Canon is intended to preclude 
the Solicitor or Assistant Solicitor of any Superior Court from appearing in 
a Recorders Court or Municipal-County Court, upon request of the Solicitor 
of such court." 

NORTH CAROLINA - WAKE COUNTY. 

I ,  Edward L. Cannon, Secretary-Treasurer of The North Carolina State Bar, 
do hereby certify that the foregoing amendment to the Rules and Regulations of 
The North Carolina State Bar  has been duly adopted by the Council of The 
North Carolina State Bar  a t  a regular quarterly meeting of said Council. 

Given over my hand and the seal of The North Carolina State Bar,  this the 
23rd day of January, 1964. 

EDWARD L. CANNOR', Secretary 
The North Carolina State Bar  

After esamining the foregoing amendment to the Rules and Regulations of 
The North Carolina State Bar  a s  adopted by the Council of The North Carolina 
State Bar,  i t  is my opinion that the same complies with a permissible interpreta- 
tion of Chapter 210, Public Laws 1933, and amendments thereto-Chapter &I, 
General Statutes. 

This the 31 day of January, 1964. 

SHARP, J. 
For the Court. 

Upon the foregoing certificate, i t  is  ordered that the foregoing amendment to 
the Rules and Regulations of The North Carolina State Bar  be spread upon the 
nlinutes of the Supreme Court and that they be published in the forthcomiug vol- 
ume of the Reports as provided by the Act incorporating The North Carolina 
State Bar. 

This the 31 day of January, 1964. 

SHARP, J. 
For the Court. 



WORD A N D  PHRASE INDEX 

Abandonment - As grounds for divorce 
see Divorce and Alimony. 

Abatement and Revival - For pendency 
of prior action, I n  re Skipper, 592; 
survival of actions for negligent in- 
j u r ~  causing death, I n  re Peacock, 
749. 

ABC - See Intoxicating Liquor. 

Access - Easeinent for access to street, 
Strickland c. Shew, 82; access re- 
stricted to service road and denial of 
access along highway or interchange 
ramp held in conformity with right 
of way agreement and not to consti- 
tute a "taking", Abdalla c. H i g l ~ u - a ~  
Conlm., 114. 

Accident - Question of whether fire 
which destroyed insured car was ac- 
cidental may be submitted under 
single issue of coverage, Williford v. 
Inszwance Co., 486; injury held not 
accidental within meaning of Com- 
pensation Act, O'Xarv v. Clearing 
Corp., 508 ; there is difference between 
accidental death and death by ex- 
ternal, violent and accidental means, 
Langlcy v. lnszlrance Co., 439; un- 
provoked intentional injury is acci- 
dental. Lfills v. insurance Co., 546. 

Accounting - Action by one tenant in 
common for an accounting of rents, 
H ~ t n t  v. Hunt, 437. 

Actions - Particular actions and pros- 
ecutions see particular titles of ac- 
tions and crimes ; Trial of actions 
see Trial, Criminal Law; joinder of 
actions see Pleadings ; proceedings 
under Declaratory Judgment Act see 
Declaratory Judgment Act ; against 
municipality see Municipal Corpora- 
tions ; plea in abatement for pendency 
of prior action, In  re  Skipper, 592, 

Administrative Lam - Certiorari and 
Review, Egziipntent Co. 2;. Johnson, 
269; I n  re Burris, 450; In  re Haves, 
616; Lithiztnz. Corp. v. Bessenzer Citg, 
532. 

Administration - See Executors and 
Administrators. 

Admissions - Implied admission of 
guilt, S. c. Gziffeu, 322. 

Adverse Examination - See Bill of 
Discovery. 

dff ida~i t  - When warrant identifies 
defendant, failure of affidavit to 
name him is not fatal, S. c. H o ~ e l l ,  
667. 

dfirmative Defenses - General denial 
of allegation of payment entitles 
pleader to introduce evidence of non- 
existence of facts alleged, Harris e. 
Insurance Co., 499. 

Agency - See Principal and Agent ; 
real estate agency see Brokers and 
Factors. 

Agriculture -Retail milk prices, dlilk 
Comm. v. Dagenhardt, 281. 

Airplane - Crash of airplane while 
fighting fire, Mann v. Henderson, 338. 

Alimony - See Divorce and Alimony. 

Amendment - To pleadings, Bassitcov 
v. Pinkie, 109. 

Anintiis - Evidence of other offenses 
competent to show aninzzts, 8. v. 
Knight, 17. 

Annexation - Of territory by munici- 
pality, R. R. v. Hook, 517; Lithiurn 
Corp. v. Bessemer City, 532. 

Answer - See Pleadings. 

Appeal and Error - Appeal in criminal 
cases see Criminal Lam : appeal from 
Industrial Commission see Master 
and Servant ; appeal from adminis- 
trative boards see Administrative 
Law ; appeals from inferior courts to 
Superior Court see Courts: nature 
and grounds of appellate jurisdiction, 
Realtg Co. v. Hobbs, 414; Allred c. 
Graces, 31; Moses c. Highway 
Con~m., 316 ; judgments appealable, 
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Hardill r .  Ins. Co., 67 ; Lucas c. Fcld- 
cr, 169; Locfxcood v. XcCaskill, 754; 
111 1 c Drainage, 407 : H o m e  v. H o r w ,  
688: party aggrieved, Bcthca v. h e n -  
ly,  730 ; Roberts u. Atk i~rs ,  733 ; power 
of lower court after appeal, Ed~ctrrds 
T. Erltcards, 4 B  ; Trhecler c. Tilabit, 
479 : certiorari, TT'illinnzs a. Trillinnls, 
4 s ;  li71~ccler v. Thabit. 479 ; excep- 
tions and assignments of error, 
Eqttipmott Co. v. J o h ~ ~ o n ,  260; 1T7il- 
1i(11m II.  TVillianzs, 48 ; case on appeal, 
Et1rcn1.d~ v. Edlcards, 443 ; record, 
Pcarcc v. Hctcitt, 408; TVzllian~s v. 
T ~ i l l i n n ~ s ,  48; Hulcy v. Pickclsinter, 
203; burden of showing error and 
harmless alid prejudicial error, 
Rlrarklcford a. Taulor. 640: Sbdalla 
r. Higirtcay Conznz., 114; Troodcll 2;. 

Dncr's, 160; Turncr c. T w x c r ,  472 ; 
Lester Bros. v. Tl~onzpson Co., 210; 
review of discretionary matters, 
lrclclr v. Kearns, 171 ; re\-iew of 
orders relating to pleadings, Harris 
v. Ins. Co., 4% ; review of findings or 
judgments on findings, I n  re Iie~ratl, 
1 :  111 re Haues. 616; I n  re Bttrris, 
450: review of injunction proceed- 
ing', 31rlli Conr?n. v. Dagc~zlrarrlt. 281 ; 
re1 iew of judgments on motion' to 
nolisnit. Bass r .  Robinson, 123 ; Latzq- 
ley c .  Ins. Co., 459; remand, Equip- 
m o l t  Co. v. Joh)zso?t, 269; D e a w s  c. 
Clark, 467; construction of clecisions, 
Clnrk r .  Ice C ~ m n z  Co., 234 : law of 
the case, Ti'elch v. heartrs, 171 ; stare 
dccisis, O'Hary v. Clearing Corp., 
508. 

Argument - Of attorney oatside the 
record held cured by action of court, 
I I ig l t tca~ Conam. 2;. Pearce. 760. 

"Arising Out of Employment" - Within 
nimliing of Compensation Act see 
Master and servant. 

Armed Robbery - See Robbery. 

Arrest of Judgment - S. 2;. Kinzball, 
582. 

Assault - S. v. Bergz~son, 538 ; l~unitire 

damages may be a~varded for mali- 
cious assault, Allrcd 2;. Graces, 31. 

"dwembled" - Contract to supply 
"completely assembled" woocleii truss- 
e.;. Lester Bro thoa  v. Tllonrpson Co., 
210. 

Awigiiluent - Of school pupils, I n  rc 
l luucs,  616. 

Aisimii~ents of Error - To denial of 
~uotion to strike must show matter 
sought to be stricken, TVillranls G. 

1l7rllian~z, 48 ; assignmerits of error 
iuiust be supported by esceptions, 
ISqc~ipntcnt Co. v. John50l1, 260; es- 
crptions and assignments of error to 
fulidings, Equipment Co. v. Johr~son, 
269 ; exceptions and assignmerits of 
error not brought forward and dis- 
cussed in the brief deemed abandon- 
ed, S. v. Goldberg, 181. 

Athletic Contests - Bribery of  players, 
R. 1.. Goldberg, 181. 

Attenipt -To break and enter is mis- 
dellleanor, S. v. Grant, 632. 

Attenipt to Bribe-Bribery and at- 
tenlpt to bribe college basketball play- 
ers, S. v. Goldberg, 181. 

Attorney and Client - Right to be rep- 
re.ented by counsel, S. c.  Phillip, 263; 
tlefendaut is entitled to representa- 
tion by counsel of his o~vu  choosing 
or one appointed by conrt, S. v. 
Hnl/cs. 648; argument of counsel out- 
side the record held cured by action 
of court, I l i g h ~ a u  Conm.  2;. Pearce, 
760. 

Att ractire Xuisance - R'ot generally 
alplicable to natural bodies of water, 
R o b o x ~ z ,  c. l i i n s to~ l ,  135. 

Automobiles - Automobile insurance 
see Insurance; coristruction of auto- 
inobile accident insurance contract 
doe' not arise out of collision so as to 
authorize s e n  ice on nonresident by 
service on Commissioner of Motor 
Vehicles, I~tsurance Co. 2;. Roberts, 
2%; accident a t  grade crossing see 
Railroads ; driver's license, Carter v. 
Sch cirlt, 702 ; defective steering mech- 
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anism, Funeral Home v .  Pride, 723; 
attention to road, lookout and clue 
care in general. Sugg v. Baker, 579; 
turning, Xing v ,  Sloan, 562; lights, 
Short v.  Cltapnza)z, 674; skidding, 
Hotcdershelt v. Handy, 164; follow- 
ing and passing vehicles traveling in 
same direction, Bass v. Robersorz, 
12.3; intersection, Benbow c .  Tel. Co., 
404; Tztrner v .  Tunzer,  472 ; last clear 
chance, Clodfelter c, Carroll, 630 ; 
Mathis v.  Marlow, 636; tires, Scott 
c. Clark, 102; brake failure, Stanleu 
v.  Broxn ,  243; doctrine of rescue. 
Brit t  v. Mangum, 250; pedestrian, 
Bass c. Robersotz, 125; striking chil- 
dren, Sugg v. Baker,  379 ; opinion eri- 
dence as  to speed, Honeyczctt 2'. 
Strudc, 59; physical facts a t  scene, 
F~oleral Home c. Pride, 723; decla- 
rations against interest, Forte 2;. 

Goodzcin, 608 ; hitting vehicle trarel- 
ing in opposite direction, Forte c. 
Good~cin,  608 ; Harriagton u. Xarzce, 
634; stopping without signal or park- 
ing without lights, W a t t  v .  Crezcs, 
143 ; Cannady v. Collins, 412 ; nonsuit 
for contributory negligence, Rouse v. 
Roberson, 600; Short v .  Chapman, 
674; Vndertcood v. Usher, 491; con- 
curring negligence and nonsuit for 
intervening negligence, W a t t s  v.  
Crezcs, 143; Phillips v. Parnell, 410; 
Turner c. Turtzer, 472; Porter a. P i t f ,  
48-3 ; sufficiency of eridence to require 
subnlission of issue of contributory 
negligence, Honeycutt v.  Strube, 69 ; 
Russe22 v. Hamlett, 603; guests and 
passengers, Pittman 2;. Frost, 349; 
Allen c. Metcalf, 570; Dacis 2;. Rigs- 
bl / .  684; actions by owner for dam- 
ages to vehicle driven by another, 
Russell v .  Hamlett ,  603; drunken 
driving, S .  v.  Davis, 655, S,  v. Ellis, 
606 ; hitting stopped or parked v e  
hicle, Stanleu c. Brozc?~, 243: .liarlirz 
27. Xoss, 737 ; Rozise v. Peterson, 600 ; 
Short v. Chapman, 674; judgment in 
suit by passenger held to bar subse- 
quent suit by one driver against the 
other. Pittman a. Srzedeker, 365. 

Aviation -Accidents in flight, Mann v. 
Henderson, 338. 

Back Injury - From attempt to lift 
car from wreck victim, Brit t  a. Xan-  
gum, 260. 

Basketball - Bribery and attempt to 
bribe college basketball players, S.  
2:. Goldberg, 181. 

Betterments - C r a w  v. Civils, 364 ; 
Htozt c.  Hunt,  437. 

Bill of Discovery - Allred v. Graces, 
31: S. c .  Goldberg, 181; Lockwood v.  
XcCaskill. 754. 

Bills and Notes - Kirk Co. v .  Stules, 
It~c., 166; payee may not join action 
on debt for which draft was given 
with action against collecting bank 
for negligence in failing to give notice 
of dishonor, Bamis t e r  & Sons o. Wil- 
liams, 586; prosecution for forging 
check will not support plea of form- 
er jeopardy in subsecluent prosecu- 
tion for forging endorsement, S.  v .  
Slwpard. 402. 

"Blue Law" - Treasure Citu, Znc. G. 
Clark, 130: Clark's Charlotte, I m .  2;. 

Hunter, 222. 

Board of Paroles - I t  is the function 
of the executive and not the courts to 
make adjustment if sentence is dis- 
proportionately severe, S ,  v. Wright ,  
366. 

Brakes - Motorist not liable for dam- 
ages resulting from unforeseen brake 
failure, Stanleu v.  Brown, 243. 

"Brealiing" - Unlocking door with key 
is sufficient breaking to constitute 
burglary, S. v .  Kwight, 17. 

Bribery - Attempt to bribe college bas- 
ketball players, S.  v .  Goldberg, 181. 

Briefs -Where statements in record 
and brief are conflicting. the record 
controls. TGillianzs 2;. Willinnts, 48 ; 
exceptions and assignments of error 
not brought forward and discussed 
in the brief deemed abandoned, S.  v. 
Goldberg, 181. 
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Brokers and Factors-Right to com- 
missions, Thompso~t-XcLcan, Znc. v. 
Campbell, 310. 

Building Permits - See Municipal Cor- 
porations. 

Burden of Proof - Of proving contribu- 
tory negligence, Honeyczctt a. Strube, 
59; court is required to charge bur- 
den of proof as  to each issue, W a t t  
v. Crews, 143. 

Burglary - S .  a. Knight,  17. 

Busses - Interchange of equipment by 
carriers to provide through service, 
Ctilitics Cowm. v. Coach Co., 384. 

Cancellation and Rescission of Instru- 
ments - For fraud, Correll v. Hart- 
~ w s s ,  89; Garlsden v. Johnson, 743; 
Smith  v. Smith,  278; Jones v. Jones, 
61% for breach of condition, Wilson 
v. Ti'ilson, 40. 

Carport - Grading of street so as  to 
interfere with access from carport, 
Strickland v. Shew, 82. 

Carriers - State license and regulation, 
Utilities Comm.. v. Coach Co., 3%; 
comnion use of facilities, Utilities 
Conzm. v. Coach Co., 384. 

Case on Appeal -Not required on ap- 
peal from judgment on pleadings, 
Ed~cards  v. Edzcards, 446. 

Caveat - See Wills. 

Certiorari - Granting of does not re- 
lieve movant of duty of preserving 
exceptions, TVilliams v. Wil l i an~s ,  48 ; 
Superior Court may dismiss appeal 
in proper instances even though cer- 
tiorari is filed later the same date, 
l ~ l ~ c c l e r  a. Thabit ,  479; action of ad- 
niinistrative board is reviewable by, 
I n  1.e Burrie, 460. 

Chair - Fall of patron when chair tilt- 
ed forward, Leonard v. Shoe Store, 
7S1. 

Change of Condition - Insurer may be 

itation for application for additional 
cornpensation for change of condition, 
White  a. Boat Corp., 496. 

Charge - Statement of evidence and 
application of law thereto, Correll v. 
Hartizess, 89 ; Lester Brothers v. 
Thonzpson Co., 210; charge on rea- 
sonable doubt, S. v. Phillip, 263; 
court is required to charge burden of 
proof as to each issue, W a t t  w. Crews, 
143; court must charge law on un- 
contradicted facts, Bass v. Roberson, 
123; it is error for court to charge 
law not presented by evidence, Press- 
ley v. Pressley, 326; expression of 
opinion on evidence by court, S. v. 
Goldberg, 181; S.  v. Phillip, 263 ; S. 
v. C r a w f o ~ d ,  658; court must give 
tqual stress to contentions in charge, 
W u t t  v. Crews, 143; inadvertence in 
stating evidence must be brought to 
court's attention in apt time, Forte v. 
Goodwim, 608; remark of court held 
to discredit witness, Burkey  v. Kor- 
?legall, 513; remark of court held not 
to discredit witness, 8 .  v. Humphrey, 
511; correct form of peremptory in- 
structions, 8. v. Kimball, 582; Wall  
o. Riif i~l ,  720. 

Charity -Neither statute nor court of 
equity may sanction gift to charity 
by trustee of incompetent, I n  re 
Trristeeship of K e m n ,  1. 

Chwks - Where drawer admits the is- 
suance of checks and that one was re- 
turned insufficient funds and the 
othw returned stopped payment, hold- 
er is entitled to judgment, there be- 
ing no plea of want of consideration, 
Zcirli Co. v. Stulcs, Inc., 136 ; payment 
to collecting agent is pa~ment  to prin- 
cipal when check is cashed, Petro- 
l(2uri~ Corp. v. Turli~lgto??, 473; whe- 
ther checlis give11 to agent is l~ayment 
to principal, H o ~ e l l  w. Smith,  236; 
accrptance of check in full settle- 
ment concludes matter, Phillips v. 
Co??struction CO., 767 ; prosecution for 
forging check will not support plea 
of former jeopardy in subsequent 
prosecution for forging endorsement, 

estopped from asserting one-rear lim- S. r .  Sitepard, 402. 
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Children - Mutual duties and liabili- 
ties arising out of relationship of 
parent and children see Parent and 
Child ; order for  custody of luinor 
children of the marriage see Di- 
vorce and Alimony; i n j u q  to minor 
on high\\-ny, Pi~(l!/ v. Rfllii.o., 379 ; 
court of equity may approre settle- 
m ~ n t  on behalf of minors, Trust  Co. 
c. Uucl!a?z, 595. 

Circumstantial Evidence - Sufficiency 
of to overrule nonsuit, S. 1;. Goiizs, 
707. 

Cities - See Municipal Corporations ; 
judicial notice of county in which 
citr  is situate, S. v. Painter, 332. 

City Court - On appeal from city court 
defendant must be tried on original 
warrant,  S .  I;. Davis, 653. 

Civil Service - In re Burris, 450. 

Classification - Exemption from opera- 
tion of "Blue Lam" held not discrim- 
inatory, Clark's Clmrlotte v. Huiitcr, 
222 ; constitutional p r o s c r i p t i o n  
against discriminntion does not pre- 
clude classification, R a ~ n s e y  I;. Vet-  
eruns Corni~~.,  645. 

Clerk of Court - Jurisdiction a- pro- 
bate court see Wills; authority to np- 
point ntlministmtor, I n  re Seal- 
bot oicq71. 565 : power to extend time 
for filing co~nplaint, Deanes u. Clark, 
487: indictnlent and not clerk's coni- 
nli tn~ent determines offense of which 
defendant is convicted. S. a. Ct trizt, 
672. 

Collectins Agent - Payment to. TI7iitc 
r.  SlrCarter, 362; Petroleum Gorp. c. 
T 1 1  rli?zgtow, 475. 

Collision Insurance - See Insurance. 

Con~inissioner of Motor Vehicles - Con- 
itruction of automobile accident con- 
tract does not arise ont of colli~ion 
so as  to authorize service on nonresi- 
dent br  serxice on Commissioner of 
Motor Vehicles, Ins. Co. v .  Robo t s .  
2%; revocation and suspension of 

automobile driver's license, Curter v. 
Sc7i cidt, 702. 

Commitment of Clerk - Indictment and 
not clerk's commitment deterulines 
off ens^ of which defendant is con- 
victed, 8. v. Grant, 652. 

Common Form - Probate in, see Wills. 

Cornparatire Negligence - I s  not recog- 
nized in this jurisdiction. Turner v. 

Tzcmcr, 472. 

Compensation Act - See Master and 
Serrant. 

Cornl~etition - Contract not to engage 
in competition with employer after 
terinination of employment, Greens 
Co. L.. Kclley, 166. 

Coinplaint - See Pleadings. 

"Completely Assembled" - Contract to 
supply "coinpletely assembled' ~ ~ o o d -  
en trusses. Lester Brothers v. Tllomp- 
sot1 Co., 210. 

Coinpromise aild Settlement - Hunt  v. 
Huut ,  437; Trust  Go. v. Buckan, 503; 
Pl!~ll ips v. Construction Co., 767. 

Confidential Relations - Physician inny 
not be required to disclose confiden- 
tial inforlnation by deposition prior 
to trial, Lockwood v. McCaskill, 734. 

Conflict of Laws - Federal regulations 
SOT erning flying a r e  applicable to in- 
tr,lstate flights, Jfawtz 1;. Hen~lfrsorf .  
3YS : our courts a r e  not required to 
talw judicial notice of decree of 
coult of another state, TVlittfoid v. 
TTXitfo~d, 333; removal of criminal 
proiecntion from Superior Court to 
t'. 8. District Court. S. a. I 3 c i r f c  is, 
:3.7$ : full fai th and credit to jndzment 
of sister state, Decs I;. McIietiiw, ST: ( ;  
j1iri4iction of this State to deter- 
inine riqht to custody of cliildrtm 
witllin this State, I I I  re  S k ~ p p o ;  ,592 ; 
sitns of action for xvrongful death, 
Iri re Scarboroucjli, 363; statute au- 
thorizes s x r i c e  on foreign adminis- 
trator of decedent for negligent driv- 
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ing in this State, Branklin a. Cellzc- 
lose Prodttets, 626. 

Consideration - Agreement of mortga- 
gor not to foreclose held void for 
~ v a n t  of consideration, Tl'oodell a.  
Dacis, 160; contract not to engage in 
competition with employer after 
termination of enlployment held void 
for want of consideration, Grccne Co. 
a. Iielley, 166; want of consideration 
does not render deed void, Oadsden 
v. Johnson, 743; where article pur- 
chased i s  worthless, purchaser has  
right of action, Service Co. v. Sales 
Co., 660. 

Conspiracy - S. v. Goldberg, lSl.  

Constitutional Law - Right to raise 
constitutional questions, waiver and 
estoppel, Treasure C i t ~  v. Clark, 130 ; 
Ramsey a .  Veterans Adnzinistrtatio~l, 
643 ; legislative powers, Lifltifrnz 
Corp. u. Bessemer City, 632 ; judicial 
powers, O'Marl! a. Clearing Corp., 
505; Lithium Corp, e. Besscnzer City, 
332 ; Ramsey v. Veterans Administra- 
tio~z. Gi3; Sunday regulations, Clark's 
1.. Hirizto., 222 ; equal applications 
and enforcement of laws and discrim- 
ination, S. v. Davis, 463; Ramsey v. 
T'ctcrans Adm., 645; due process in 
civil cases, I n  re  Kenan, 1 ;  full fai th 
and credit, Decs v. Mclicnna, 373; 
necessity for and sufficiency of indict- 
ment, S. a. Goldbcrg, 151; S. .I;. 
H n ~ e s ,  645; due process in criininal 
prosecutions, S ,  v. Goldbcrg, 181; S. 
c.  Davis, 463; right of confrontation, 
8. a.  Phillip, 263; right to counsel, 
S ,  v. Pltillip, 263; S. a.  Hayes. 645; 
right not to incriminate self, dllrcd 
a. Gtaces, 31; i t  is the function of 
the executive and not the courts to 
innlre adjustment if sentence is dis- 
lwoportionately severe, S. a .  Tl'riyltt, 
336. 

Constructive F raud  - Presumed from 
deed from stepson to administratrix 
stepinother, Smith v. Smith, 275. 

Contentions - Court must give equal 
stress to contentions in charge, TT'att 
I.. Crezcs, 143 ; 8. a. Crafcford, 655. 

Contingent Remaindermen - Sale of 
timber under agreement between life 
tenant and remaindermen, Strickland 
c .  Jackson, 360. 

Continuance - S. v. Phillip, 263. 

Contracts - Requisites, Tlbonapsolz-Xc- 
1m11 ,  Inc. v. Campbell, 310; con- 
tracts in restraint of trade, Orecne 
('0. 1;. Iiclley, 166 ; Cltemreal Corp. u. 
lprt cman, 780 ; construction, Lester 
121.0s. v. Thompson Co., "0; Clt~i rc l~  
c.  llancock, 764 ; Phillips a. Constrfic- 
t r o ~  Co., 767; performance and 
breach, Lester Bros. v. Tllompson Co., 
210; liability of infant on, I n  r e  Pea- 
cock. 749; where article purchased is 
worthless, purchaser has right of ac- 
tion, Service Co. v. Hales Co., 660; 
oral contracts within the statute of 
frauds see Frauds, Statute o f ;  deed 
and contelngoraneous contract to 
reconvey a s  constituting equitable 
mortgage, McDaniel a.  Fordlram, 423 ; 
Hardy v. h7eville, 434; Pearce 2;. 

IEexitt. 405; contracts of insurance 
see Insurance ; cancellation of con- 
tracts see Cancellation and Rescis- 
sion of Instruments. 

Contractor - Contract to supply "com- 
pletely asselubled" wooden trusses, 
l m t e r  Brotllers v. Tlrompson Co., 
210; evidence held insufficient to 
show that  fall of pedestrian in filled 
ditch in driveway was result of neg- 
ligence, Spell a. Contractors, 359. 

Contribution - Joinder of joint tort- 
feasors for, see Torts. 

Contribution to Capital - Forgiveness 
of indebtedness by stockholder con- 
stitutes contribution to capital and 
not inconie, Manzifactzrring Co, v. 
Jolr~~soti ,  504. 

Contributory Negligence - In  automo- 
bile accident cases see Automobiles ; 
burden of proving, H o n e p i t t  a. 
Strzlbe, 59; nonsuit for. Medlin a.  R. 
I?.,  454; Undertcood a .  Calm-, 491 ; 
rlllcn c. Metcalf, 570; Rocrsc 1;. Peter- 
sot!, 600; Russell v. Hamlett, 603: 
Slcort v. Chapman, 674. 
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Convict - Failure of work release pris- 
oner to report to pickup point, S. v.  
Kimball, 582. 

Corporations - Personal liability of 
corporate officers, Howell v .  SmitJ~, 
236. 

Counsel - Right to be represented by, 
S. c.  Phillip, 263; S.  2;. Hayes, 648; 
argument of attorney outside the 
record held cured by action of court, 
Highzcay Conznz. c. Pearce, 760. 

Counterclaim -In an  action by original 
seller, subpurchaser may not main- 
tain a counterclaim for breach of 
warranty against seller or purchaser, 
Sercice Co. c. Sales Co., 660; is sub- 
stantially action in faror of defen- 
dant, Short c. Chapn~an, 674. 

Counts - Joinder of in indictment, S. 
v. Knight, 17. 

Courts - Question of jurisdiction may 
be raised a t  any time, Clark v. Ice 
Cream Co., 234; Superior Court has 
statewide jurisdiction, Richardson v. 
Ricliardson, 521 ; jurisdiction on ap- 
peal from clerk, Deans v, Clark, 467 ; 
appeal de novo, I n  re Hayes, 616 ; one 
judge may not revoke order of an- 
other, Tl'lreeler 2;. Thabit, 479; plead- 
ings of municipal-county court must 
be written when demand esceeds 
$2,000, Ins. Co. v. Johnson, 778; law 
governing transitory actions, Itz re 
Scarborough, 565 ; appeals to Supreme 
Court see Appeal and Error; Crim- 
inal Lam; order in exercise of discre- 
tion not reviewable in absence of 
abuse of discretion, Welc7~ c. Kear~cs, 
171; where court enters order under 
erroneous belief it had no discretion- 
arS authority, cause mill be remand- 
ed. Dea~lcs v .  Clark, 467; recorder's 
court in some counties has exclusive 
original jurisdiction of misdemean- 
ors, S. v. Dove, 366; removal of crim- 
inal 1)rosecution from Superior Court 
to U. S. District Court, S. a. Francis, 
%3; full faith and credit to judg- 
ment of sister state, Dees v .  Jic- 
Iiozna, 373; our courts are not re- 

quired to take judicial notice in tle- 
Cree of court of another state, It'hit- 
ford e .  Tl'hifford, 353; statute auth- 
orizes service on foreign administra- 
tor of decedent for negligent driring 
in this State, Franklilz v .  Cellz~lose 
Products, 626; it is the province of 
the Legislature to make laws and of 
the courts to interpret them, O'Jiary 
c. Clcaring Corp., 508 ; i t  is the func- 
tion of the executive and not the 
courts to make adjustment if sen- 
tence is clisproportionately severe, S. 
u. Wright,  336; orders on pre-trial 
conference must be interlocutory, 
court may not determine matter con- 
troverted, Tl'hitaker v. Beaslell, 733 ; 
court may not change verdict by di- 
minishinq the award, Betkea v.  Ken- 
t ~ ,  730; courts will take judicial no- 
tice of county in which municipality 
is situate, S. v .  Painter, 332; espres- 
sion of opinion on evidence by court, 
S. c. Goldberg, 181 ; S. 2;. Phillip, 263 ; 
S. D. Crawford, 658; remark of court 
held not to discredit witness, S ,  v .  
Httnzplirey, 511; remark of court held 
to discredit witness, Burkey v. Kor- 
ncgay, 513. 

Covenant - Restricting use of land to 
golf course, Realty Co, v .  Hobbs, 414. 

Creek -Housing authority held not 
liable for drowning of child in stream 
adjacent the property, Robersotz 2;. 

Kinston, 135. 

Criminal Law - Legislature may em- 
power "blue lam" regulations, Clarli's 
v. Hunter, 222 ; intent, S.  v. F c r w -  
son. .558; attempts, S. v .  Grant, 652; 
jurisdiction, S.  v .  Goldherg, 181; S. 2;. 

Doce, 366 : S. v .  Francis. 358 ; former 
jeopardy, S. v .  Shepard, 402 ; judicial 
notice, S.  v. Painter, 332; relevancy 
and competency of evidence, 8. v. 
Knight, 17;  S. 2;. Goldberg, 181: S.  
v.  Cziffeu, 322; S. v. Hilnzplire~~, 511 ; 
tape recordings. S.  e .  Knight, 17; 
State is bound by exculpatory s ta te  
nlent it introduces in evidence, S .  v .  
Jo1i)isoiz. 727; continuance, S. v. 
Phillip. 263 ; espression of opinion by 
court on evidence during trial, S. v. 
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Goldberg, 181; S. v. Phillip, 263; 
arguinent of counsel, S. v. Kpzight, 17 ; 
S. v. Il'hcclcv-, 651; nonsuit. S. v. 
Goldberg, 181; S. v. G o i q  707; S.  
v. IIolcc.11. 0.77; 6. v. Johmot~ ,  727; 
perenll~tory instructions, S. 2;. Iiitn- 
ball, 582; it is  error for court to 
charge tha t  jury should convict all 
defendants or acquit all. S. 2.. Vow-  
l~cad ,  772; expression of opinion by 
court on evidence in charge, S. a. 
IIronpltrey, 63 1 ; S. v. Cra l~ fo rd ,  G38 ; 
charge on credibility of undercover 
agent, S. 1'. Morclrt'ad, 772: arrest  of 
judgment, S .  2;. Iiimball, ZS2; S. v. 
Ducis, G.5.5 ; indictment and not coin- 

in~tment  of clerk controls offense for  
which conviction was  had. S. c. 
Gt.ntlt, 632; sentence, S. 2;. Tl'illiaws, 
177 ; S. v. Paiuter, 332 ; S. v. Wright, 
3.56: S. v. Gt'ant, 632; invited error, 
S. 2;. Pllillips, 263 ; post-conviction 
hmring, S .  v. Hayes, 648; particular 
criines see particular titles of crimes. 

Cross-Action - See Pleadings. 

Crossings - See Railroads. 

Curtsey - Sntith v. Sntith, 278 

Custoins and Usages - Lenfcr Bros. v. 
Thompso?z Co., 210 ; Plr illips c. Con- 
struction Go., 767. 

Dairies - Action to enjoin retailer from 
selliiig milk below cost, JIill; C ~ I I I ~ L .  
v .  Dngctrllardt, 281. 

I)amages - Measure of dainages for in- 
juries to person - Sllort v. Chtrprnrol, 
G74 ; nieasure of damages to l ~ r o l ~ e r -  
ty, Liylrt Co. a. Paul, 710; lmnitire 
dmnages, Allrcd v. Graces. 31 ; T7an 
L C I ~ C C ~ L  v. Xotor Liws,  330. 

D(o~11uat Absqltc Itrj~o-ia - M a l i i n g  
highway nonaccess is not n "ta1;ing" 
when access is provided by service 
road, -kloses v. Higlrwalt Conzm., 316. 

Deadly Weapon - Assault n-ith see As- 
sault ; presumption from killing with 
deadly weapon, 8. v. Jolinson, 727. 

Death - Actions for wrongfnl death, 

Nann  c. Henderson, 338; I n  r e  Sear- 
borough, 565 ; I n  r e  Peacock, 749. 

1)eath by Accident - UnprovoBecl as- 
sanlt is accident, $fills v. I?zszo'a~ice 
Co., 346. 

"Death by External. Tiolent and Acci- 
dental 3Ieans" -There is difference 
between accidental death and, Lang- 
~ C ' Y  2;. 1/18. CQ., 439. 

Decedent - Administration of estates 
of, see Executors and Administrators. 

Declaration -Testimony held compe- 
tent a s  a declaration against interest, 
For te  2;. Gooduiu, 608. 

Declaratory Judqment Act - I)rsura~zce 
Co. z.. Robcrts. 2%; Housing Au- 
tlrority a. Joh~zson, 76; IIale!/ v. 
Pickclsimw, 203. 

Dedication - Realtu Co. v. Hobbs, 414. 

Ieedr - Consideration. Gnrlndot v. 
Jolrt~soti. 743 ; construction :md opera- 
tion, R ~ a l t ) l  Co. I.. Hobbs, 414: decli- 
cation by sale of lots with reference 
to  recorded plat. R~aTtrl Co. c.  Hobbs, 
414: cancellation of, see Cmicellation 
and Rescission of Instruments. 89 ; 
fraud l~resumed from deed froin step- 
~ i i  to administratrix stepmother, 
S'/n!tlt c Slttrt11, 275 ; deed and con- 
temporaneoiis contract to reconvey 
a s  constituting equitable mortgage, 
McDa?iic 7 2;. Fot dham, 423 : Hal dl ]  v. 
Sccillc, 4.74 ; Pearec v. He~c i t t ,  408. 

Deeds of Separation - See Husband 
aud Wife. 

Default Judgments - See Judgments. 

Defective Tire - Operating car with, 
constitutes negligence, Scott c.  Clrok, 
107. 

Deinurrer - See Pleadings : no right 
of allpeal from order o~e r ru l ing  de- 
murrer except demurrer for misjoin- 
cler of parties and causes, Tl'llecler v. 
Thabit, 479. 

De Sozo - Hearinq de  w o ~ o  means new 
hearing. In r e  Haves, 616. 
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Deposition - See Bill of Discovery. 

Diminution - Court may not change 
verdict by diminishing the award, 
Bcthea 2;. Kenly, 730. 

Dimming Lights - See Automobiles. 

Directed Verdict - Il'all v .  R u n i t ,  720; 
S.  v. Kinaball, 582. 

Discorery -Bill of, see Bill of Discor- 
ery. 

Discretion of Court - Order entered in 
exercise of discretion not reviewable 
in absence of abuse, Welch v. Iiearns, 
171 ; where court enters order under 
erroneous belief it had no discre- 
tionary authority, cause will be re- 
manded, Deanes v. Clark, 467. 

Discrimination - Exemption from op- 
eration of "Blue Law" held not dis- 
criminatory, Clark's Charlotte c. 
Hliizter, 222 ; trespass in refusing to 
leare after order, S.  v. Davis, 463; 
constitutional proscription against 
discrimination does not preclude 
classification, Ramsey 2;. Veterans 
Conzna., 645. 

Disorderly Conduct and Public Drunk- 
eness - 8. a. Painter, 332. 

Ditch - Evidence held insufficient to 
show that fall of pedestrian in filled 
ditch in driveway was result of neg- 
ligence, Spell 2;. Contractors, 580. 

Divorce and Alimony - Abandonment, 
Pressleu c. Pressley, 326 ; separation, 
Jones v. Jofzes, 612; alimony without 
divorce, Wilson v. Wilson, 40; Press- 
leu v. Pressley, 326 ; alimony upon 
divorce from bed and board, TVill la~m 
v. TVi l l ian~,  48; alimony pelideizte 
We .  Wilson a. TVilsol~, 40 ; TVilliarns 
v. TT7illiams, 48 ; Coe v.  Coc, 174 ; 
Parker v. Parker, 176; custody and 
support of children, Willianzs v. TT'il- 
lianzs, 48 ; Richardson u. Riclacsr~dson. 
5" ; V u r p h y  v .  Murphy,  95 ; TVliit- 
ford v. Whi t fo rd ,  353, Dees v. Xc-  
Iiciz~za, 373 ; I n  re  Skipper, 592. 

Doctrine of Bttractive Nuisance - Kot 

generally applicable to natural bodies 
of water, Roberson v. Einston, 135. 

Doctrine of Comparative Kegligence - 
Is  not recognized in this jurisdiction, 
472. 

Doctrine of Election - See Wills. 

Doctrine of Last Clear Chance - Clod- 
felter v. Carroll, 630; Mathis v. Mar- 
low, 636. 

Doctrine of Rescue - Brit t  v. Man- 
gum, 250. 

Doctrine of Stare Decisis - O'Vary  v. 
Clearing Corp., 508. 

Dominant Highway - See Automobiles. 

Dower - Does not preclude partition 
among remaindermen, Coats v. TVil- 
liams, 692. 

Drafts - Payee may not join action on 
debt for which draft was given with 
xction against collecting bank for 
negligcmce in failing to give notice of 
tlishonor, Bamis t e r  & Sons 2;. Tl'il- 
1 icr am, 586. 

Drainage - I n  re Drainage, 405. 

Driver's License - Revocation and sus- 
pension of, Carter v .  Scheidt, 702. 

Drowning - Evidence held insufficient 
to show causal relation between es- 
c-aration of sand from river aud 
clro~rning of boy, Xiller c. Coppage, 
430. 

Drominess -Approach of sleep is us- 
ually intlicated by premonitory symp- 
toms, Allen 2;. Netcalf ,  570. 

"Drullli" - Within meaning of public 
tlrnnkeness statute is not synonymous 
with under the influence of intosi- 
c2ating liquor, S. v. Painter, 332. 

Drunken Driving - Contributory neg- 
lirence of passenger riding with drir- 
er he knows to be intoxicated, A l l m  
I). Metcalf, 570 ; Dacis v. Rigsbu, 684 ; 
1)roeecution for driving on highn,ay 
while under the influence. S. c .  Ellis, 
606 ; S.  v.  Davis, 655. 
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Due Process of Lam -Neither statute 
xior court of equity may sanction gift 
to  charity by trustee of incompetent, 
111 re Trzcstccship of Iicua/t, 1 ;  tres- 
pass in refusing to  leare after order, 
S. 2'. Dacis, 463. 

Duress - If party has adequate remedy 
to enforce a right, a threat  to with- 
liold right cannot constitute duress. 
Jo~rcs  v. Jones, 612. 

Easements - Abrlulla v. H i~ l t l cay  
Co~itn. ,  114; Str~l i la izd  v. S l te~c ,  82; 
pre-existing easement for higlnmy 
purposes does not entitle licensee of 
Hiqh\vaj7 Comm. to construct sewer 
line without additional co~~ipenaation 
to owner of fee. T'au L c i t r o ~  c. Vo- 
tor  Li~rcs, 530; covenant restricting 
use of land to golf course is in nature 
of incorl)oreal hereditament, Rcalty 
Co. c. Hobbs, 414. 

Egress - Easement for, Strickland v. 
Slzcrc., 152; access restricted to  s e r ~ i c e  
road and  denial of access along high- 
way or interchange m m p  held in con- 
formity with right of may agreement 
ant1 not to comtitute a "tnlring", Ab- 
c7alla v. Higl~zray Comm., 114. 

Ejectment - Edwards v. Edwards, 445 ; 
Iiisflcr v. Raleigh, 775. 

Election - Doctyine of, see Wills. 

Election of Remedies - Richardso~z c. 
Ri(~l~(zrdson. 321; Van Leuren u. rUo- 
tor Lines, 539. 

Elections - Oath for registration, Clarlc 
2.. Xc'ylu/~tl, 140. 

Electricity - Vcntbo'sl~ip Cow. c. Light 
Co., 716. 

Eninncipation of Infant - Cl~rrrcli c. 
IIancocl;, 764. 

Eminent Do~nnin - Abdalln v. HigAzcay 
Conzm., 114: Voscs 2.. IZic/lirca!l 
Conzn~., 316; Van Lcu~wz. 1;. Motor 
Litzes, 339; Highzca!~ Conlnz. a. 
Pcurcc, 760. 

Elnotional Depression - I s  siclmess 

\vithin meaning of health policy, Price 
c. I ~ ~ s z r r a ~ ~ c e  Co., 152. 

Employer and Eniployee - See Master 
and Servant ; contract of employee 
not to engage in business in competi- 
tion wit11 elnl~loyer after termination 
of employment, Cltcmical Corp. c. 
Frcc?nan, 780. 

Endorsement - Prosecution for forging 
checli will not support plea of form- 
er jeopardy in subsequeut prosecution 
for forging endorselnent, S. v. Shcp- 
ard,  402. 

Engineers - Service Co. z;. Sales Co., 
660. 

Equitable Mortgage - Pearce c. Hezcitt. 
408 ; .lIcDaniel v. Fordhaw~, 423 ; 
Hardy 1;. Secillc, 4.54. 

Escape - S. v. Kimball, 312. 

Estates -Action for  waste, Stricklaizd 
a. jack so^, 360; liability for taxes, 
Smitli v. Smith, 278. 

Estate Taxes -Liability for Federal 
estate taxes, A d a m  v. A d a m ,  342. 

Estol>pel- By judgment see Judg- 
ments ; insurer niay be estopped from 
asserting one-year limitation for ap- 
plication for  additional compensation 
for change of condition, Tl'hitc v. 
Boat Corp., 495; party may not take 
position contrary to allegations, Da- 
v i s  c. Rigsby, 684. 

Evidence - I n  criminal actions see 
Criminal Lam ; in particular actions 
and prosecutions see particular titles 
of actions and prosecutions ; judicial 
notice, S. a. Painter, 332 ; Karin v. 
If o ~ d c r s o i ~ ,  338 ; Whitford c. Trllit- 
fotd. 333 ; Xiller v. C'oppagc, 430 ; 
pl~ysician may not be required to dis- 
close confidential information by dep- 
osition, Lockzcood v. McCash5ll. 754 ; 
party is bound b3- plead~ngq. Dacis e. 
Rigsby, 6%; proof of decree of an- 
other State, TVhitford v. Il'hitford, 
3.53; expert testimony, Ingram v. Jfc- 
Czristo?~. 302; party may show 
fncts to be otherwise than a s  testi- 
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fied to by his own witness, Furcer~al 
IIontc v. Pride. 723; adverse exam- 
ination of witnesses prior to trial see 
Bill of Discovery ; expression of opin- 
ion on evidence by court, 8. v. Gold- 
bog, 181; S. v. Crawford, &X; inacl- 
vcrtence in stating evidence must be 
brought to court's attention in apt 
time, Fortc v. Goodz~in, 608; harm- 
lesq and prejudicial error in admis- 
sion or exclusion of evidence, Lester 
Brothers v. Thompson Co., 210. 

Excavation - Evidence held insufficient 
to show causal relation between ex- 
caration of sand from river and 
drowning of boy, ~Uillo. c. Coppage, 
430. 

Exceptions - Esceptions and assign- 
nlents of error to findings, Eqzcipvnent 
Co. 2;. Johnson, 269; appeal itself is 
exception to judgment presenting 
~ h e t h e r  facts support judgment, I n  
re Burris, 450 ; exceptions and assign- 
ments of error not brought forward 
and discussed in the brief deemed 
abandoned, 8. v. Goldberg, 181. 

Esclmire Original Jurisdiction - Re- 
corder's court in some counties has 
exclusive original jurisdiction of mis- 
demeanors, S. v.  Dove, 366. 

Excusable Se~lect-Motion to set aside 
judgment for, Skackleford v. Taylor, 
640. 

Execution - Against the person, Allred 
c. Graces, 31. 

Executive- I t  is the function of the 
esecutire and not the courts to make 
adjustment if sentence is dispropor- 
tionately serere, S. v. TVrigTtt, 3.76. 

Esecutors and Administrators - Ap- 
pointment, I l z  re Scarborouqh. 56.7 ; 
sale to make assets, Lucas c. Felder, 
169 : claims for personal serrices ren- 
dered decedent, Gibbs 2;. Jones, 610: 
statute anthorizrs service 011 foreign 
administrator of decedent for nerli- 
gcnt driving in this State, Pranklirl 
v. Cellulose Products, 626. 

Expert Witness - Correct form of hy- 

~othetical question, I??gram v. Uc- 
Cuisto~z, 392. 

Esl)ression of Opinion - On eridence 
by court, S. v. Goldberg, 181; S. v. 
Pllillip, 263 ; S. v. Crawford, 638 ; fail- 
ure of court to restrain solicitor in- 
sistently asking incompetent question 
held to require new trial, S. c. Tr'lwel- 
er, 6.51. 

Family Purpose Doctrine - Liability of 
husband for wife's driving under 
Family Purpose Doctrine see Auto- 
mobiles. 

Federal Court - Removal of criminal 
lmxxcution from Superior Court to 
U. 8. District Court, S. v. Francis, 
358. 

Federal Estate Taxes - Liability for, 
A d a m  v. Adams, 342. 

Federal Regulations - Governing flying 
are applicable to intrastate flights. 
Val111 r.  Henderson, 338. 

Fellow Employee - Whether Compen- 
sation Act precludes action again.t 
fellow eiuployee, S fun le~  v. Brolol, 
243. 

"Feloniously" - 'Tarrant charging lar- 
ceny of goods of value constituting a 
felony is not void for failure to use 
word "feloniously", Bassinov c. 
Finlile, 109. 

E'clony-Larceny from the person is 
punishable by ten years in prison, S. 
c. Tilliams, 172. 

Fiduciary - Neither statute nor conrt 
of equib may sanction gift to charity 
bg trustee of incompetent, IIL I C  

T~.usfceship of Kena~z, 1. 

Filled Ditch -Evidence held insumc- 
ient to show that fall of pedestrian in 
filled ditch in drireway was r twl t  of 
neslisrnve, Spcll v. Corztracfo~.s, 389. 

Financial Responsibility ,4ct - See In- 
snmnce. 

Findings of Fact - Where there are in- 
sufficient findings to support judg- 
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ment, cause must be remanded, I I I  re 
T~wsteeship o f  Kenan, 1 ; exceptions 
and assignments of error to findings, 
h'q~tiprnent Co, u. Johnson, 269; ap- 
peal itself is exception to judgment 
itresenting whether facts support 
judgment, I n  re  Burris, 430 ; findings 
approved by the trial court are  con- 
clusive on appeal, I n  re Hayes, 616; 
Supreme Court not bound by findings 
in injunction proceedings, Jf ilk Comm. 
v. Dagenliardt, 281. 

Fire - Crash of airplane while fight- 
ing forest fire, .lfawz, v. Hexdersoil, 
338 ; question of whether fire destroy- 
ing insured car was accidental may 
be submitted under single issue of 
coverage, TYilliford v. Insurance Co., 
486. 

Flying Service - Crash of airplane 
~-1lile fighting fire, Mann v. Hender- 
son, 338. 

Foreign Administrator - Statute auth- 
orizes service on foreign administra- 
tor of decedent for negligent driving 
in this State, Franklin a. Cellulose 
Pmducts,  626. 

Foreign Corporation - Allocation of in- 
come of foreign corporation taxable 
by this State, Equipment Co. c. Jol~n-  
son, 269. 

Foreign Judgment - Full faith and 
credit to jurgment of sister State, 
Dccs v. McKenna, 373. 

Forest Fire - Crash of airplane while 
fighting fire, N a n n  v. Henderson, 33s. 

Forfeiture Clause -In will, Haley 2;. 

Pickelsimer, 293. 

Forgery - S.  5. Shepard, 402. 

Form FS-1- Insurance Co. 2;. Roberts, 
283 ; I f a ~ ~ i s  2;. Instira?zce Co., 499. 

Former Jeopardy - Prosecution for 
forging check will not support plea 
of former jeopardy in subsequent 
prosecution for forging endorsement, 
S. 1;. Shepard, 402. 

Fraud - Smith 2;. Smith,  278 ; Gadsdett 

u. J011)1s01~, 743 ; Wall  v. Rufln, 720 ; 
if party has adequate remedy to en- 
force a right, a threat to withhold 
right cannot constitute cluress. Jones 
,I;. Joms. 612; cancellation and rescis- 
sion of instruments for see Cancella- 
tion and Rescission of Instruments. 

Frauds, Statutes of - Tliompson-Mc- 
Lea~z,  Inc. v. Campbell, 310; Hz~u t  v. 
Hunt,  438. 

FS-1 Form - Instiranee Co. v. Roberts, 
283 ; Harris 5. Insurance Co., 499. 

Fnll Faith and Credit - To judgment 
of sister state, Dee8 v. McKenm,  3T3. 

Gaues and Exhibitions - Bribery and 
attempt to bride college basketball 
players, S .  v. Goldberg, 181. 

Garage Mechanics - Action for dam- 
ages resulting from defective steering 
niechanism, Putterat Bome  v. Price, 
723. 

General Assembly - I t  is the province 
of the Legislature to make laws and 
of the courts to interpret them, 
O'Xary v. Clearing Corp., 508. 

General Denial - Of allegation of pay- 
nient entitles pleader to introduce evi- 
dence of nonexistence of facts alleg- 
ed, Harris 2;. Basurance Co., 499. 

Gifts - Seither statute nor court of 
equity may sanction gift to charity 
by trustee of incompetent, I ~ L  re 
l'rusteeship of Kenan, 1. 

Golf Course - Covenant restricting use 
of land to golf course, Realty Co. v. 
Bob bs, 415. 

Governor - I t  is the function of the 
esecutive and not the courts to make 
adjustment if sentence is dispropor- 
tionately severe, 8. v. Wright,  326. 

Grade - Grading of street so as  to in- 
tt,lferc wit11 easenient of access by lot 
owner, Strickland v. Sheto, S2. 

Grnde Crossing - See Railroads. 

Grand Jury - Courts will not inquire 
into competency of evidence before 
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grand jury, S, v. Goldberg, 181; fail- 
ure of indictment to  show that  wit- 
ness testified before grand jury not 
grounds for quashal, S. v. Smith, 613. 

Grocer - Action to enjoin retailer from 
selling milk below cost, Milk Comm. 
v. Dagenhardt, 281. 

Guarantor of Payment - Service Co. 
v. Sales Co.. 660. 

Habeas Corpus - Custody of children, 
Mrtrphy v. Murphy, 96;  I n  r e  Skip- 
per, 592. 

Harmless and Prejudicial Error  - I n  
admission or exclusion of eridence, 
Lester Brothers v. Thompson Go., 210 ; 
new trial  will not be awarded for 
mere technical error but  only for 
error which is prejudicial, Harris  a. 
Insurance Co., 499. 

Hearing - D e  Novo means new hearing, 
I12 re  Hayes, 616. 

Hearsay Evidence - S. v. Guffeu, 322 ; 
testimony held competent a s  a decla- 
ration against interest, For te  v. Good- 
win, 608. 

Hidden Defect - Evidence held in- 
sufficient to  show that  fall  of pe- 
destrian in filled ditch in driveway 
was result of negligence, Spell v. 
Contractors, 5 s .  

Highways -Right of Access - Abdalla 
v. Highzcay Comm., 114; Van Leuve)~ 
c. Xotor Lines, 539. 

Homicide - S. v. Johnson, 727. 

Horizontal Corners - Contract for plas- 
tering included cornerites for verti- 
cal and horizontal corners, Pllillips 
a. Construction Go., 767. 

Hospital Insurance - Price v. Ilzsllr- 
ance Go., 152. 

Hotel - Injury to customer falling off 
rear  of speaker's platform, Jones z'. 

Pinehurst, 575. 

Housing Authority - I s  liable for sales 
taxes, Housing Azithoritu c. Johnson, 

76; held not liable for drowning of 
child in stream adjacent the proper- 
ty, Roberson v, Icinston, 135. 

Husband and Wife - Dower see Dow- 
er ; curtsey see Curtsey ; divorce and 
alimony see Divorce and Alimony; 
separation agreement, Wilson v. Wil- 
son, 40; Williams v. Williams, 4s; 
Clr urch v. Hancock, 764; Jones 0. 

Jones, 612; Murphy v. Murphy, 93;  
Ricllardson v. Richardson, 521 ; lia- 
bility of husband for  wife's driving 
under Family Purpose Doctrine see 
Automobiles ; mutual duties and lia- 
bilities arising out of relationship of 
parent and children see Parent and 
Child; order for  custody of minor 
children of the marriage see Divorce 
and  Alimony. 

I-Iypothetical Question - Correct form 
of, Ingram z'. NcCuiston, 392. 

Impeaching Witness -Rule t ha t  party 
may not impeach own witness does 
not preclude him from showing facts 
to be otherwise, Funeral  Home 2;. 

Price, 723; where State does not con- 
tradict exculpatory statements i t  is 
bound thereby, 8. v. Jolmson, 727. 

Improvements - Recovery for improve- 
n ~ e n t s  placed on land in reliance on 
verbal agrerment to renew lease, 
C'raru I;. Civils, 364. 

Inadvertance - I n  stating eridence 
must be brought to court's attention 
in apt time, For te  v. Goodlcin, 608. 

Income - Forgiveness of indebtedness 
by stockholder constitutes contribn- 
tion to capital and not income, 31~11- 
nfac twi)~g Co. v. Johnson, 604; allo- 
cation of income of foreign corpora- 
tion taxable by this State, Equipment 
Po. c. Johnson, 269. 

Incorporeal Hereditament - Covenant 
restricting use of land to golf course 
is in nature of, Realty Go. v. Hobba, 
414. 

Incrimination - Constitutional guaran- 
tees against self-incrimination apply 
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to adverse examination in civil ac- 
tions in 13-hich punitive damages may 
be awarded, Allred v. Grates, 31. 

Indictment and Warrant - Evidence 
and proceedings before grand jury, S. 
v. Goldberg, 181; S. v. Smith, 613; 
joinder of counts, S. v. Knight, 17;  
identification of accused, S, v. H o ~ e l l ,  
637; amendment, S. v. Dacis, 633; 
variance, S. v. Tt'illiam, 172; indict- 
ment and not commitment of clerk 
determines offense of which defen- 
dant is convicted, S. v. Grant, 652; 
only counsel selected and employed 
by defendant or assigned to him by 
judge may waive indictment, S. v. 
Hayes, 648. 

Industrial Commission - See Master 
and Servant. 

Industrial Purposes -Land held for 
possible future use for industrial 
purposes not "used" for such pur- 
poses, R. R. 2;. Hook, 517; in order to 
be subject to annexation, land must 
not only be used for purposes enum- 
erated but also portions used for in- 
dustrial purposes must have 60 per 
cent of number of lots less than 3 
acres in size, Litllittnt Corp. v. Bcss- 
emer City, 532. 

Infants - Mutual duties and liabilities 
arising out of relationship of parent 
nnd child see Parent and Child ; order 
for custody of minor children of the 
luarriage see Divorce and Alimony ; 
injury to minor on highway, Sugg v. 
B~tlic~., 670; court may approve com- 
promise for infants, Trust (To. v. 
Blcchan, 303; infant is liable for 
emergency medical treatment. I n  re 
Peacock, 749 : authority of nest 
friend and guardian ad litern, Tccle 
I.. Iicrr, 148. 

Ingress - Easement for, Strickland v. 
Slrclc, 82 ; access restricted to service 
roncl and denial of access along high- 
way or interchange ramp held in con- 
formity with right of way agreement 
and not to constitute a "taking", Ab- 
dalla v. Highway Cornnz., 114. 

Injunctions - AIilk Conant. v. Dagen- 
hurdt, 281; Roberts v, Atkins, 73.5; 
Grco~e  Co. v. Kelley, 166. 

Innkeepers - S. v. Davis, 463. 

Insane Persons - Management of Es- 
tate, I n  re Kenan, 1. 

Insanity - Emotional depression is 
sicliness within meaning of health 
policy, Price v. Insurance Co., 152. 

Instructions - See Charge. 

Insulatiilg Segligence - See Negligence. 

Insurance - Construction of policy in 
general, Hardin v. Ins. Co., 67; Uills 
u. Ins. Co., 546; health insurance, 
Price v. Ins. Co., 182; accident insur- 
ance. Langley v. Ins. Co., 469 ; Mills 
c .  Ins. Co., 546; notice and proof of 
loss. Fleming v. Insurance Co., 303; 
insurance against uninsured vehicles, 
Hardin v. Ins. Co., 67;  fire insurance 
on car, Williford v. Ins. Co., 486; au- 
tomobile liability insurance, Ins. Co. 
v. Roberts, 2% ; Harris v. Insurance 
Co., 400 ; industrial Commission has 
no jurisdiction to reform policy of 
compeilsation insurance, Clark c. Ice 
Cream Co., 234. 

Intent - To kill, assault with, S. v. 
Ferguso~,  568. 

Intentional Injury - Injury from un- 
provolied assault is accidental, +?fills 
1;. Instoance Co., 646. 

Interchange of Equipment - By car- 
riers to provide through service, Ctil- 
itics Cotntn. v. Coach Co., 384. 

Interest - Time and computation, 
Hlcnt v. Hunt, 437. 

Interlocutory Order - Whether appeal 
will lie from, Lucas v. Felder, 169; 
.lloscs v. Highway Contm., 316; 
I l o r ~ ~ c  v. Home, 688; Skidmore v. 
dltstin, 713 ; Locktcood v. VcCaskill, -- 
1 d 4 ;  order entered a t  pre-trial coa- 
ference must be interlocutory, court 
umy not determine matter contro- 
verted, TT'hitaker v. Beasleu, 733. 



N.C.] WORD AXD PHRASE INDEX. 

Intersection - See Automobiles. 

Intervening Negligence - See Negli- 
gence. 

Intoxicating Liquor - Prosecution for 
riolating control statutes, S.  c. Jfore- 
head, 772; "drunk" within the mean- 
ing of public drunkeness statute is 
not synonymous mith under the in- 
fluence of intoxicating liquor, S.  o. 
Painter, 332 ; contributory negligence 
of passenger riding mith driver he 
knows to be intoxicated, Allen e. 
Ve tca l f ,  570; Davis v. Rigsby, 6%; 
prosecution for driving on highway 
while under the influence, S. o. Ellis, 
606 ; warrant charging drunken drir- 
ing on highway cannot be amended 
to charge drunken driving in public 
parliing area, S.  I;. Davis, 665. 

Intrastate - Federal regulations gor- 
erning flying are  applicable to intra- 
state flights, N a n n  v. Henderson, 335. 

Issues - Question o f  whether fire de- 
stroying insured car was accidental 
may be submitted under single issue 
of corerage, Willi ford o. Insurance 
Co., 486. 

Jeopardy - Prosecution for forging 
check will not support plea of former 
jeopardy in subsequent prosecution 
for forging endorsement, S. o. Shep- 
ard, 402. 

Joint Tort-Feasor - Joinder of joint 
tort-feasors for contribution see 
Torts. 

Judgments - Time and place of rendi- 
tion. Jizcrph~ x. Xnrplty. 93; Steyall 
e. Produce Co., 457; interlocutory and 
final judgment, Skidmore v. Sitstin, 
713; correction in trial court, Rwscl l  
v.  Hamlett, 603; judgment by de- 
fault, Wheeler v. Thabit, 479; 
Rhackleford 2;. Taylor, 640 ; c o n c h  
sireness of judgment, Lucas o. Feld- 
er. 169; Pittman v. Snedelier, 36.5; 
Richardson v. Richardson, 521 ; T'nn 
Lezrcen v. Hotor Lines, 639; actions 
on judgments, Teele v. R e v ,  148: 
Bryant v. Poole, 533; judgment on 

the pleadings, see Pleadings ; motion 
in arrest of, S. v. Kimball, 682 ; juris- 
diction of Superior Court judge after 
order of another judge, TVheelcr v. 
Thabit, 479; full faith and credit to 
judgment o f  sister state, Dees I;. V c -  
Reizna, 373; our courts are not re- 
quired to (take judicial notice of de- 
cree of court of another state, Whi t -  
ford e. TVltitford, 353; judgments ap- 
pealable, Hardin t-. Insurance Co., 67; 
Lucas 2;. Felder, 169; I n  re Drainage, 
407: Ti7leeler v.  Thabit, 479; Horne 
e. Horne, 688; Lock~cood v. JIcCas- 
kill, 734. 

Judicial Sotice - Supreme Court will 
take judicial notice of records in in- 
terrelated actions, Haley v. Pickcl- 
sirner, 293; courts will take judicial 
notice of county in which municipal- 
ity is situate, S.  2;. Painter, 332; our 
courts are not required to take ju- 
diciah notice of decree of court of an- 
other state, Whit ford  v. Whit ford ,  
333. 

Jurisdiction - Question of jurisdiction 
may be raised a t  any time, Clark v .  
Ice Cream Co., 234. 

Jury - Challenges, S.  v. Knight, 17 ; 
permitting jury to have blank tablets 
to list counts and indictments not 
error, S. v. Goldberg, 181; party may 
waive jury trial and consent to ref- 
erence, I n  re Hayes, 616. 

Labor - Action for personal services 
rendered decedent see Executors and 
Administrators. 

Larceny - S.  v. Knight, 17; S. e. Tl'il- 
liams, 172. 

Last Clear Chance - Clodfelter c. Car- 
roll. 630; Hathis v. Narlozc, 636. 

L n ~ r  of the Case - TVe7ck v.  Kcarns, 
171. 

Law of the Land -Neither statute nor 
court of equity may sanction gift to 
charity by trustee of incompetent, I n  
re Trusteeship o f  E m a n ,  1. 
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Lease - Recovery for improvements 
placed on land in reliance on verbal 
agreement to renew lease, Craru v. 
C i ~ i l s ,  364; interchange of equipment 
by carriers to provide through ser- 
vice, Utilities Comm. v. Coach Co., 
384. 

Legislature - I t  is the provision of the 
Legislature to make laws and of the 
courts to interpret them, OMary F. 

Clcaring Corp., 508. 

Liability Insurance - See Insurance. 

License - Automobile driver's license, 
revocation and suspension of, Carter 
v. S c l ~ e i d t ,  702. 

Life Tenant - Sale of timber under 
agreement between life tenant and 
remaindermen, Btrickland w. Jack-  
son, 360. 

Lights - See Automobiles. 

Limitations of Actions -When ques- 
tion of law, Tee le  w. Kerr ,  148; lim- 
itation on judgment of Industrial 
Commission, Bryant  v. Poole, 553 ; in- 
surer may be estopped from assert- 
ing one-year limitation for applica- 
tion for additional compensation for 
cl~ange of condition, TYhite v. Boat  
Corp., 485. 

Limited Access - Access restricted to 
service road and denial of access 
alonq highv-ay or interchange ramp 
held in conforlnity with right: of way 
agreeinent and not to constitute a 
"taliin@"' Abrlalla v .  liTigl~wal/ Contnz., 
114 ; making highway nonaccess is 
not a "taking" when access is pro- 
vitlctl by service road, Koses  v .  High- 
Tcau C O I ? ~ . ,  316. 

Local Statute - Slatute proscribing 
sales on Sunday relates to trade, 
T r c n s w c  City, Inc. v. Clark,  130. 

Jlalicious Prosecution - Bassinov v. 
Finlde, 109; surety not liable for loss- 
es incidental to employee's suit 
against employer for, Bennett  v .  
S l l r c t ~  Corp., 345. 

Master and Servant - Liability of em- 
ployer for employee's d r i ~ i n g  see Au- 
i omobiles ; Workmen's Compensation 
Act, Clark u .  Ice Creanz Co., 234; 
O'Mary v. Clearing Corp., 608; Bry-  
clnt v. Clark,  553; W h i t e  v. Boat  
Gorp., 495; Stanleu v. Brown,  243; 
Bryant  v. Poole, 553. 

Medical Expert - Correct form of hy- 
~~othetical question, I n g r a m  v. Kc- 
Cuiston, 392. 

JIilli-Action to enjoin retailer from 
selling milk below cost, Milk Conzna. 
I:. Dagenliardt, 281. 

Minors - Mutual duties and liabilities 
arising out of relationship of parent 
and children see Parent and Child; 
order for custody of minor children 
c~f the marriage see Divorce and Ali- 
mony; injury to children on high- 
way, Sugg w. Baker ,  579; court of 
equity may approve settlement on be- 
half of minors, T r u s t  Co. v. B u c l ~ a n ,  
595. 

Misdemeanor - Recorder's court in 
some counties has exclusive original 
jurisdiction of misdeme:inors, 5'. v. 
llovc, 366; attempt to break and en- 
ter is misdemeanor, S .  v. Grant ,  652. 

Jlisjoinder - Demurrer for, see Plead- 
ings. 

"JIobile Home Tire" - Xegligence in 
operating automobile with defectire, 
Scott v. Clark,  102. 

Mortgages -Deed and contract to re- 
conrey held not mortgage as matter 
of law, Pearce v. Heuji t t ,  408. 

Jlortgages and Deeds of Trust - Equit- 
able mortgages, Pearce w. H e w i f t ,  
40s ; H a r d y  v. Neville, 45-1 ; McDaniel 
u. Fordliam, 423; foreclosure, TVood- 
ell I:. Davis,  160. 

JIoiions - To strike, Willianzs v. TVil- 
l i a ~ i ~ s ,  48;  Sei vice Co. w. Sales Co., 
GGO; for judgment on the pleadings 
sre Pleadings; in arrest of judgment, 
S .  2:. ICitnbalI, 582 ; for continuance, 
S. 2;. Phillip, 263. 
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Motor Vehicles - See Automobiles. 

Municipal Eorporations - Annexation 
of territory, Lithium Corp. v. Bess- 
emer Citu, 532; R. R. v. Hook, 517; 
discharge of employees, In  re Burris, 
450; city not liable for acceleration 
in flow of surface waters, Roberson 
v. Kinston, 135 ; zoning ordinances, 
I n  re Tadlock, 120; Sunday "blue 
law", Clark's v. Hunter, 222; neces- 
sity for filing claim, Kistler v. Ra- 
leigh, 775; courts will take judicial 
notice of county in which municipal- 
ity is situate, 8. v. Painter, 332. 

Municipal Court - On appeal from, de- 
fendant must be tried on original 
warrant, S. v. Davis, 655. 

Savigable River -Hiller v. Coppage, 
430. 

Begative Easement - Covenant re- 
stricting use of land to golf course is 
in nature of incorporeal heredita- 
ment, Realty Co. v. Hobbs, 414. 

Necessaries - Infant is liable for 
medical care in emergency as  neces- 
saries, I n  re Peacock, 749. 

Segligence - Res ipsa loquitur, Mann 
I;. Henderson, 338 ; proximate cause, 
Afiller v. Coppage, 430 ; Short v. Ckap- 
man, 674 ; concurring and intervening 
negligence, Turner v. Turner, 472; 
last clear chance, Clodfelter v. Car- 
roll, 631 ; Mathis v. Marlozc;, 636 ; non- 
suit, Pittman v. Frost, 349; Miller v. 
Coppage, 430 ; Funeral Home v. Pride, 
733 : Allen v. Metcalf, 570; Rouse 2;. 

Peterson, 600; Short v. Chapmaw, 
674 ; verdict, Benbow v. Tel. Co., 404 ; 
Buss v. Brown, 739; attractive nuis- 
ance, Roberson v, Kinston, 136; in- 
j u r ~  to invitee on premises, Jones u. 
Pinehurst, Inc., 575 ; Spell v. Contrac- 
tors, 589 ; Leonard v. Shoe Store, 781 ; 
infliction of fatal injury gives rise to 
action for pain and suffering prior 
to death and for wrongful death, In  
re Peacock, 749 ; in operation of auto- 
mobiles see Automobiles. 

Xegro - Trespass in refusing to leave 
after order, S. v. Davis, 463. 

Seuse River - I s  navigable river, Xil- 
7er v. Coppage, 430. 

New Trial - More severe punishment 
may be ordered upon conviction a t  
new trial, S. v. Williams, 172. 

Sonresident - Allocation of income of 
foreign corporation taxable by this 
State, Equipment 00. v. Johnson, 
269. 

Nonsuit - Contradictions in evidence 
do not justify, Watt v. Cretts, 143; 
Teele v. Kerr, 148; consideration of 
evidence on motion to nonsuit, S. v. 
Goldberg, 181; Langley v. Ins. Co., 
430 ; Sugg v. Baker, 679 ; S. v. Goins, 
707; failure to renew motion a t  close 
of all evidence waives objection, S. 
u. Howell, 657; for variance, Funeral 
Home v. Pride, 723; for contributory 
negligence, Medlin v. R. R., 484 ; Uiz- 
tlerwood v. Usher, 491 ; Allen v. Net- 
calf, 570; Rouse v. Peterson, 600; 
Rzlssell v. Hamlett, 603; Short v. 
Chapman, 674 ; sufficiency of evidence 
to overrule in general, Miller v. 
Coppage, 430; 8. v. Goins, 707; Fun- 
eral Home v. Pride, 724; may not be 
entered after verdict, Bethea v. Ken- 
Iu, 730; party may not avail himself 
of evidence contrary to his positive 
allegations, DaI;is I;. Riysby, 684. 

N. C. Workmen's Compensation Act - 
See Master and Servant. 

Oath - Statutory requirement that elec- 
tor a t  time of registration smear to 
support nominees of his party held 
invalid, Clarlc v. Meyland, 140. 

Opinion - Expression of opinion on 
evidence by court, S. v. Goldberg, 181 ; 
S. v. PIziTlip. 263; S. v. Crazoford, 
658; remark of court held not to clis- 
czredit witness, S. v. Humphre~,  511; 
remark of court held to discreclit 
witness, Burkey v. Kornegay, 513; 
failure of court to restrain solicitor 
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insistently asking incompetent ques- 
tion held to require new trial, S. v. 
Wheeler, 651. 

Opinion Evidence - Bs to speed of car, 
Honeycutt v. Strube, 59; correct form 
of hypothetical question, Zngram v. 
McCuiston, 392. 

Oral Contracts -Within the statute of 
frauds see Frauds, Statute of. 

Other Offenses - Evidence of, compe- 
tent to show animus, 8. v. Knight. 
17. 

Parent and Child - Duty to support 
child, Williams v. Williams, 48 ; Zn re 
Skippcr, 592; Church v. Hancock, 
764; orders for custody and support 
of minor children of the marriage see 
Divorce and Alimony ; provision for 
support of child in deed of separa- 
tion see Husband and Wife. 

Par01 Trust - McDanieZ v. Fordham, 
423. 

Parole- I t  is the function of the e x e  
cutive and not the court to make 
adjustment if sentence is dispropor- 
tionately severe, B, v. Wright ,  356. 

Partial Intestacy-Presumption against, 
Quickel v. Quicbel, 696. 

Parties - Demurrer for misjoinder of 
parties and causes of action see 
Pleadings ; joinder of joint tort-feas- 
ors for contribution see Torts. 

Party Bggrieved - Who may appeal, 
Roberts v. Alcina, 735. 

Partistion - H o m e  v. Home ,  688 ; Coats 
v. Williams, 692; Welch v. Kearns, 
171; Skidmore v. Austin, 713; p a p  
ment, Whi te  v. McCarter, 362. 

Passenger - In  automobile see Automo- 
biles. 

Payment - To collecting agent, Whi te  
v. McCarter, 362; Petroleum Corp. v. 
Turlington, 475 ; guarantor of pay- 
ment, Bervice Co. v. #ales Co., 660. 

Pedestrian -Negligence of motorist in 
striking, see Automobiles ; evidence 
held insufficient to show that fall of 
pedestrian in filled ditch in drire- 
way was result of negligence, Spell 
v. Contractors, 589. 

Ptlndency-Plea in abatement for 
pendency of prior action, I n  re Skip- 
per, 592. 

Peltdente Lite - See Divorce and Bli- 
mony. 

Peremptory Instructions-Correct form 
of. S. v. Eimball, 682; TVa2Z a. 
Rlcfin, 720. 

Permanent Damages - See Damages. 

Pwsonal Property - Measure of dam- 
ages for tortious injury, Light Co. v. 
Paul, 710. 

Personal Services -Action for per- 
sonal services rendered decedent see 
Executors and Administrators. 

Physical Facts -At scene of accident, 
Funeral Home v. Pride, 724. 

Physicians and Surgeons - Infant is 
liable for medical care in emergency 
as necessaries, I n  re  Peacock, 749; 
phpician may not be required to dis- 
close confidential information by dep- 
osition prior to trial. Lockuiood a. 
VcCaskilZ, 754. 

Plastering - Contract for plastering in- 
cluded cornerites for vertical and hor- 
izontal corners, Phillips v. Construc- 
tion Co., 767. 

Plat - Dedication by sale of lots with 
reference to recorded plat, Realty Co. 
2;. Hobbs, 414. 

Platform - Fall of patron when her 
foot slipped off the rear of speaker's 
platform, Jones v. Pinehurst, Inc., 
575. 

Plea in Abatement - For pendency of 
prior action, I n  r e  Skipper, 592. 

Plea in Bar- Sufliciency of may be 
tested by demurrer, Hardin v. Znsur- 
atice Co., 67. 
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Pleadings - Complaint, Deanes 0. 

Clark, 467; King v. Sloan, 662: Ban- 
nister v. TVilliams, 586; Service Co. 
a. Sales Co., 660; Murphy v. Murphy, 
93 : Coe v. Coe, 174 ; answer, Wheeler 
o. Tkabit, 479 ; Woods v. Turner, 643 ; 
cross-actions and counterclaims, Ser- 
cice Co. v. Sales Co., 660; Short v. 
Chapman, 674; demurrer, Hardin v. 
Ins. Co., 67; Bennett v. Surety Corp., 
315 ; Richardson v. Richardson, 521 ; 
Bannister v. Williams, 586 ; Murphy 
a. Jfurphy, 95; Gadsden v. Johnson, 
743 ; Woods v. Turner, 643; Service 
Co. v. Sales Co., 660; amendments, 
Bassinov v. FinkZe, 109; party is 
bound by allegations, Davis v. Rigs- 
by, 684; motion for judgment on 
pleadings, Kirk Co. v. Styles, Inc., 
166; Edwards v. Edwards, 445; mo- 
tions to strike, Service Co. v. Sales 
Co., 660; requirement of written 
pleadings in municipal-county court, 
Insurance Co. v. Johnson, 778 ; unver- 
ified complaint is insufEcient basis for 
default judgment, Shackleford c. 
Taylor, 640. 

Political Party - Statutory require- 
ment that elector a t  time of his regis- 
tration swear to support nominees 
of his party held inralid, Clark c. 
Xe~land ,  140. 

Post-Conviction Hearing - S. v. Haues, 
648. 

Power Companies - See Electricity. 

Power of Disposition - General devise 
with, Quickel v. Quickel, 696. 

power Pole - Measure of damages for 
tortious injury, Light Co. v. Paul, 
710. 

Prayer for Relief - I s  not determina- 
tire, Xurphy v. Murphy, 95. 

Precatory Words - Qztickel v. Quickel, 
606. 

Premature Appeals - Lucas u. Felder, 
169; Moses v. Highway Conzm., 316; 
Wheeler v. Thabit, 479. 

Presumptions - Fraud presumed from 
deed from stepson to administratrix 
stepmother, Smith v. Smith, 278 ; pre- 
sumptions from killing with deadly 
weapon, S. v. Johnson, 727 ; in favor 
of regularity of order or judgment of 
court, Shackleford v. Taylor, 640; 
in favor of constitutionality of sta- 
tute, Ramsey v. Veterans Comm.. 645 ; 
against partial intestacy, Quickel v. 
Quickel, 696. 

Pre-Trial Conference - Whitaker v. 
Beasley, 733. 

Primary - Statutory requirement that 
elector a t  time of his registration 
swear to support nominees of his 
party held invalid, Clark v. Meyland, 
140. 

Principal and Agent - Petroleum Corp. 
v. Turlington, 475; Howell v. Smith, 
2.56; White v. McCarter, 362. 

Principal and Surety-Bennett v. 
Suret?~ Corp., 345. 

Prisoner - Failure of work release 
prisoner to report to pickup point, S. 
c. Iiimball, 582. 

Probate of Wills - See Wills. 

Process - Service by publication, I m .  
Co. a. Johnson, 778; service on non- 
resident automobile owner, Ins. Co. 
c. Roberts, 285; Franklin v. Cellulose 
Products, 626: waiver of service of 
by general appearance, Murphy v.  
Jfurphy, 96. 

Promissory Representation - May be 
basis of action for fraud, Gadsden u. 
Johnson, 743. 

Proximate Cause - Pittman v. Frost, 
340 ; Miller v. Coppage, 430; Short I,. 
Chapman, 674. 

Publication - Service of process by, 
see Process. 

Punishment - Larceny from the per- 
son is punishable by ten Fears in 
prison, S. V. Williams, 172; more se- 
vere punishment may be ordered 
upon conviction a t  the new trial, S. 
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v. Williams, 172; imposition of ex- 
cessive punishment, S. v .  Grant, 662. 

Punitive Damages - See Damages. 

Pupil Assignment Law - In re Hayes,  
616. 

Quashal - Of indictment see Indict- 
ment and n7arrant. 

Race - Trespass in refusing to leare 
after order, S. v. Davis, 463. 

Railroads - Crossing accidents, Medlin 
v .  R .  R., 484. 

Real Estate Broker - See Brokers and 
Factors. 

Reasonable Doubt - Instruction on, S. 
1;. Phillips, 263. 

Receivers -Murphy v. Murphy, 95. 

Record -Where statements in record 
and brief are conflicting, the record 
controls, Williams v. Williams, 48 ; 
Supreme Court will take judicial no- 
tice of records in interrelated actions, 
Haley v. Pickelsimer, 293 ; estoppel 
by, Dazis v. Rigsby, 684. 

Recorded Plat - Dedication by sale of 
lots with reference to recorded plat, 
Realty Co. v. Hobbs, 414. 

Recorder's Court - In some counties 
has exclusive original jurisdiction of 
misdemeanors, S. v. Dove, 366. 

Reference - I n  r e  Hayes, 616. 

Reformation of Instruments - Indus- 
trial Commission has no jurisdiction 
to reform policy of compensation in- 
surance, Clark v .  Ice Cream Co., 234. 

Registration of Voters - Statutory re- 
quirement that elector a t  time of his 
registration swear to support nomi- 
nees of his party held invalid, Clark 
lj. Meyland, 140. 

Registration - Pearce a. Hezoitt, 408. 

Remaindermen - Sale of timber under 
agreement between life tenant and 

remaindermen, Strickland v. Jackson, 
360. 

Remand - Where there are insufficient 
findings to support judgment, cause 
must be remanded, I n  ye Trusteeship 
of Iienan, 1 ; where court enters order 
under erroneous belief it had no dis- 
cretionary authority, cause will be 
remanded, Deanes v. Clark, 467; for 
correction of judgment, S, v.  Grant, 
652. 

Removal of Causes -Removal of crim- 
inal prosecution from Superior Court 
to U. S. District Court, 8. v. Francis, 
335. 

Rents -Action by one tenant in com- 
mon for an accounting of rents, Hunt  
v. Hunt,  437. 

Repeated Offenses - Sentence for, S. v .  
Painter, 332. 

Representation - Promissory represen- 
tation may be basis of action for 
fraud, Cadsden v. Johnson, 743. 

Res Ipsa Loquitur - Does not apply to 
crash of airplane, Mann v. Hender- 
so)?, 338; does not apply to fall of in- 
vitee on premises, &'pel& v .  Contrac- 
tors, 589. 

Rescission - See Cancellation and Re- 
scission of Instruments. 

Rescue - Doctrine of, Britt v. Man- 
gum, 250. 

Ras Judicata - See Judgments. 

Rcspondeat Superior - Liability of em- 
ployer for employee's driving see Au- 
tomobiles. 

Rcstnurant - Trespass in refusing to 
leare after order, S. v. Davis, 463. 

Restraint of Trade - Contract in, see 
Contracts. 

Restrictive Covenant - Covenant re- 
stricting use of land to golf course, 
Realty Co. v. Hobbs, 414. 

Rcwlting Trust - Edwards v. Ed-  
zcards, 445. 
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Retailer - Action to enjoin retailer 
from selling milk below cost, dlil7c 
Comm. v. Dagenhardt, 281. 

Rider - To insurance policy, dlills v. 
Insurance Co., 546. 

River - Kavigable river, Miller v. Cop- 
page, 430. 

Robbery - S,  v. Gaines, 707, 

Rural ElectrXcation - See Electricity. 

Safety and Financial Responsibility Act 
- See Insurance. 

Sales -Warranty, Service Co. v. Sales 
Co., 660; action for damages result- 
ing from defective steering mechan- 
ism, Funeral Home v. Pride, 723. 

Sales Taxes - Housing Authority is 
liable for, Housing Authority v. John- 
son, 76. 

Sand - Evidence held insufficient to 
show causal relation of excavation 
of sand from river and drowning of 
boy, Miller v. Coppage, 430. 

S. B. I. - Defendant held not entitled 
to see files of S. B. I., S. u. Goldberg, 
181. 

Scholarship -For children of veterans, 
Ramsey v.  Veterans Comm., 646. 

Schools - Assignment of pupils, I n  re 
Hayes, 616 ; scholarship for children 
of veterans, Ramsey v. Veterans 
Comm., 645. 

Self-Defense - S. v. Johnson, 727. 

Self  - Incrimination - Constitutional 
guarantees against self-incrimination 
apply to adverse examination in civil 
actions in which punitive damages 
may be awarded. Allred v. Graues, 
31. 

Sentence - For repeated offenses, S. v. 
Painter, 332; i t  is the function of the 
executive and not the court to make 
adjustment if sentence is dispropor- 
tionately severe, 6'. v. Wright, 366: 

imposition of excessive punishment, 
S. v. Grant, 652. 

Separation -As grounds for divorce 
see Divorce and Alimony. 

Separation Agreement - See Husband 
and Wife. 

"Serious Injury" Within meaning of as- 
sault statute, 8. v. Ferguson, 655. 

Service of Process - See Process ; 
vaiver of, by general appearance, 
Vurpky v. Kurphy, 95. 

Service Road -Access restricted to 
service road and denial of access 
along highway or interchange ramp 
held in conformity with right of way 
agreement and not to constitute a 
"taking", AbdaLla v. Highzcay Comnz., 
114 ; making highway nonaccess is 
not a "taking" when access is pro- 
rided by service road, Moses v. High- 
way Comm., 316. 

Servient Highway - See Automobiles. 

Settlement - See Compromise and Set- 
tlement. 

Sewer Line - Pre-existing easement for 
highway purposes does not entitle li- 
censee of Highway Comm, to con- 
struct sewer line without compensa- 
tion to owner of fee, Van Leuven 2;. 

Xotor Lines, 539. 

Sickness - Emotional depression is 
sickness within meaning of health 
policy, Price v. Imurance Co., 152. 

Silence - Implied acImission of guilt, 8. 
v. Guffey, 322. 

Situs - Of action for wrongful death, 
In re Scarborough, 5G. 

Skidding - Of motor vehicle, Hotcder- 
sltelt v. Handg, 164. 

Sleep - Approach of sleep is usual17 
indicated by premonitory symptoms, 
411en v. Netcalf, 570. 

Solicitor -Failure of court to restrain 
solicitor insistently asking incompe- 
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tent question held to require new 
trial, S. v. Wheeler, 651. 

Speaker's Platform - Fall of patron 
when her foot slipped off the rear of 
speaker's platform, Jones u. Pine- 
hurst, Inc., 575. 

Special Statute - Proscribing sales on 
Sunday relates to trade, Treasztre 
City, Inc. v. Clark, 130. 

Stare Decisis - O'Mary v. Clearing 
Colp., 508. 

State Bureau of Investigation - Defen- 
dant held not entitled to see flles of 
S. B. I., S. v. Goldberg, 181. 

States -Jurisdiction of this State to 
determine right to custody of chil- 
dren within this State, I n  re Skipper, 
592. 

Statute of Frauds - See Frauds, Sta- 
tute of. 

Statute of Limitations - See Limitation 
of Actions. 

Statutes - Proscribed local act, Trea- 
sure City v. Clark, 130; statute pre- 
sumed constitutional, Clark v. Mey- 
lalzd, 140; Milk Comm. v .  Dagen- 
hardt, 281 ; construction, Litliifirn 
Corp. v. Bessemer City, 533; Bruant 
a. Poole, 553 ; Lockwood v. McCasliill, 
734; repeal and revival, Clark's I;. 

Hunter. 222. 

Street - Easement of purchaser of land 
for ingress and egress to proposed 
street, Strickland v. Shew, 82; city 
may not be held liable for accelera- 
tion of flow of surface waters by 
construction of streets and gutters, 
12oberson v.  Kinston, 135. 

Sd~division - Dedication by sale of 
lots with reference to recorded plat, 
Realty Co. v. Hobbs, 414. 

Sul~sistence Pendente Lite - See Di- 
vorce and Alimony. 

Suffocation - Death by suf€ocation, 
while accidental, held not by acci- 
dental means when i t  resulted from 
voluntary act, Langley v. Ins. Co., 
459. 

Sunday - Statute proscribing sale of 
merchandise on Sunday, Treasure 
Citu, Inc. v. Clark, 130; Clark's, Char- 
lotte, Znc. v. Hunter, 222. 

Superior Court - See Courts ; on ap- 
peal from city court defendant must 
be tried on original warrant, 8. v. 
Llavis, 655. 

Supreme Court - May decide question 
of public interest even though not 
properly presented by appeal, Allred 
6 .  Graves, 31; may decide question in 
exercise of supervisory jurisdiction 
eren though appeal is from interlocu- 
tory order, Moses v. Highway Comm., 
316: not bound bv findings in iniunc- 
tiod  ilk- corn&. v. 

Steering Jlechanism -Action for dam- L)agenhardt, 281 ; will take judicial 
ages resulting from defective Steer- notice of records in interrelated ac- 
ing mechanism, F ~ e r a l  Home 2;. tions, Halev v. Pickelsimer, 293. 
Pride, 723. 

Suretyship - See Principal and Sure- 
Stepson - Fraud presumed from deed tv 

from stepson to- administratrix step- 
mother, Smith v.  Smith, 27s. 

Store - Fall of patron when chair tilt- 
ed forward, Leonard v.  Shoe Store, 
781. 

Stream -Housing authority held not 
liable for drowning of child in stream 
adjacent the property, Roherson v. 
Kinston, 135. 

Surface Waters -Acceleration in flow 
of, see Waters and Water Courses. 

-Takingu -Access restricted to service 
road and denial of access along high- 
way or interchange ramp held in con- 
formity with right of way agreement 
and not to constitute a "taking", Ab- 
dalla v.  Highway Comm., 114; mak- 
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ing highway nonaccess is not a "talr- 
ing" when access is provided by ser- 
rice road, Moses v. Highway Comnz., 
316 ; pre-existing easement for high- 
way purposes does not entitle licensee 
of Highway Comm. to construct 
sewer line without compensation to 
owner of fee, Van Leuven v. iUotor 
Lines, 539. 

Taxation - Sales and use taxes, Hous- 
l?zg Authority v. Johnson, 76 ; income 
taxes, Equipment Co. v. Johnson, 260 ; 
Affg. Co. v. Johnson, 504; appeal from 
Tas  Review Board, Equipment Co. 
ti. Johnson, 269 ; liability for Federal 
estate taxes, Adams v. Adams, 342. 

Tax Review Board -Equipment Co. v. 
Johnson, 269. 

Tenants in Common - Partition see 
Partition; liability for rents, Hunt 
2;. Hunt, 437. 

Through Service - Interchange o f 
equipment by carriers to proride 
through service, Utilities Comm, v. 
Coach Co., 3%. 

Timber - Sale of timber under agree- 
ment: between life tenant and remain- 
clermen, Strickland v. Jackson, 360. 

Tire - Operating car with defective 
tire constitutes negligence, Scott v. 
Clark, 102. 

Torts - Particular torts see particular 
titles of torts; right to contribution, 
Woods v. Turner, 643; infliction of 
fatal injury gives rise to action for 
pain and suffering prior to death and 
for wrongful death, I n  re Peacock, 
749. 

Trade - Statute proscribing sales on 
Sunday relates to trade, Treasure 
City, Ino. v. Clark, 130; contract in 
restraint of, Greene Co. v. Kelley, 
166. 

Trade Name - Use of is not sufficient 
to put seller on notice that goods are 
l~urchased by corporation, Howell ti. 

Smith, 256. 

Trailer Park -Right to complete 
project notwithstanding zoning ordi- 
nance, In  r e  Tadlock, 120. 

Transitory Action - Situs of action for 
wrongful death, I n  re  Scarborough, 
565. 

Transmission Line - Measure of dam- 
ages for tortious injury, Light Co. ti. 

Paul, 710. 

Trespass - S. v. Davis, 463. 

Trial - Pre-trial, Whitaker v. Beaslcy, 
733: argument and conduct of coun- 
sel, Highway Comm, v. Pearce, 763; 
objections and exceptions to evidence, 
Highway Comm, v. Pearce, 760; non- 
suit, Betkea v. Kenly, 730; Sugg v. 
Baker. 579; Davis v.  Rigsby, 6%; 
Watt v. Crews, 143; Price v. Ins. Co., 
152 ; Miller zr. Coppage, 430 ; Funeral 
Home v. Pride, 723; peremptory in- 
structions, Wall v. RufJin, 720; in- 
structions to jury, Correll v. Hart- 
ness, 89; Preseley v. Pressley, 326; 
Lester Bros. v. Thompson Co., 210; 
Forte v. Coodwin, 608; Watts v. 
Crews, 143; Burkey v. Bonzegay, 
313; verdict, Lester Bros. v. Thomp- 
son Co., 210 ; Benbow v. Tel. Co., 404 ; 
Betkea v. Kenly, 730; trial by court, 
Ste~alZ zr. Produce Co., 487. 

Trusses - Contract to supply "com- 
pletely assembled" wooden trusses, 
Lester Brothers v. Thompson, 210. 

Trusts - Trustee may sue for cestui, 
Murphy v. Murphy, 95; Richardson 
v. Richardson, 521 ; resulting trust, 
McDaniel v. Fordham, 423 ; Edwards 
v. Edwards, 445; neither statute nor 
court of equity may sanction gift to 
charity by trustee of incompetent, I n  
re  Trusteeship of Kenan, 1 ;  creation 
of. by construction of will, Quickel v. 
Quickel, 696. 

Undercover Agent - Charge on credi- 
bility of, 8. v. Morehead, 772. 

Under the Influence Of - Contributory 
negligence of passenger riding with 
driver he knows to be intoxicated, 
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Allen u. Metcalf, 570; Davis v. Rigs- 
by, 6%; prosecution for driving on 
highway while under the influence, 
S. v. Ellis, 606; warrant charging 
drunken driving on highway cannot 
be amended to charge drunken driv- 
ing in public parking area, S. u. 
Davis, 655. 

Cndisclosed Agency -Agent is person- 
allr liable when he does not disclose 
agency, Howell v. Smith, 266. 

Unfair Competition -Action to enjoin 
retailer from selling milk below cost, 
N i l k  Comm. v. Dagenhardt, 281. 

Unforeseen Brake Failure - Motorist 
not liable for damages resulting from, 
Stanley v. Brown, 243. 

Uninsured Vehicle - Within meaning 
of policy, Hardin v. Insurance Co., 67. 

"Used" -Land held for possible future 
use for industrial purposes not "used" 
for such purposes, R. R. u. Hook, 517. 

Utilities Commission - Utilities Comm. 
v. Coach Co., 384. 

Variance - Between indictment and 
proof. S. u. Williams, 172 ; nonsuit 
for, Fnncral Home v. Pride, 723. 

Verbal Contracts - Within the statute 
of frauds see Frauds, Statute of. 

Yerdict - Must be interpreted with 
refereuce to the pleadings, evidence, 
and charge, Lester Brothers v. 
Thompson Go., 210 ; rerdict finding 
defendant negligent and plaintiff 
contributorily negligent, and award- 
ing damages, will not be set aside 
for inconsistencies, Broz~n v. Bnss, 
739 ; verdict exculpating both drivers 
held not inconsistent as matter of 
law, Bcnbozo v. Telegraph Co., 404; 
court may not change verdict by di- 
n~inirhing the award, Bcthea v. Ken- 
ZU, 730; judginent must conform to 
wrrlict, Russell v. Hanzlett, 603; di- 
rected verdict, Wall v. R ~ f / i n ,  7'70; 
S. v. Ximball, 582. 

Vertical Corners - Contract for plas- 
tering included cornerites for rertical 
nnd horizontal corners, Phillips a. 
Construction Co., 767. 

Veterans - Scholarship for children of, 
Rantsey 2;. Veterans Conzm., M5. 

Waiver - By insurer see Insurance ; 
Itarty may waive jury trial and con- 
sent to reference, I?L re Hayes, 616; 
only counsel selected and employed 
by defendant or assigned to him by 
judge may waive indictment, S. v. 
Hayes, M8. 

Warrant - See Indictment and War- 
rant ; action for malicious prosecu- 
tion must be based on valid warrant, 
Bassinov v. Pinkle, 109; warrant 
I-barging drunken driving on high- 
way cannot be amended to charge 
clrunlien driving in public parking 
area, S. v. Davis, 655; when warrant 
identifies defendant, failure of affi- 
tlavit to name him is not fatal, S. v. 
Howell, G7; on appeal from city 
court defendant must be tried on 
original warrant, E. v. Davis, 656. 

W:lrranty - Service Co. v. Sales Go., 
6Go. 

W\lsters and Watercourses - Surface 
waters, Roberson v. Kinstolz, 135; 
navigable waters, Miller v. Coppage, 
430. 

Weapon - Presumptions from killing 
~ ~ i t h  deadly weapon, S. v. Johnson, 
727. 

Whisliey - See Intoxicating Liquor. 

Widow -Right to dower see Dower. 

Will. -Probate, I n  re Will of Belcin, 
273 ; caveat, In  re  Will of Belvin, 
276 ; construction and operation, 
Quickel v. Quickel, 696; forfeiture, 
Haley v. Pickelsime~; 293; election, 
Haleu v. Pickelsimer, 293. 

Witnesses - Adverse examination of 
prior to trial see Bill of Discorery ; 
c70rrect form of hypothetical ques- 
lion, Ingram v. McCuiston, 392 ; hear- 
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say testimony, S. v. Cuffell, 322; 
opinion evidence as  to speed of car, 
Honeycutt v. Strube, 59 ; expression 
of opinion on evidence by court, 8. 
a. Goldberg, 181; S. v.  Phillip, 263; 
charge on credibility of undercover 
agent, S. v. Morehead, 772; remark of 
court held not to discredit witness, 8. 
v. Humphrey, 511; remark of court 
held to discredit witness, Burkey v. 
Kornegay, 513; failure of court to re- 
strain solicitor insistently asking in- 
competent question held to require 
new trial, S. v. Wheeler, 651; rule 
that party may not impeach own 
witness does not preclude him from 
showing facts to be otherwise, Pun- 
era1 Home v. Price, 723; where State 
does not contradict exculpatory state- 
ments it  is bound thereby, 8. v. Johw 
son, 727. 

Work - Action for personal services 
rendered decedent see Executors and 
Administrators. 

Workmen's Compensation Act - See 
Master and Servant. 

Work Release Prisoner -Failure to re- 
port to pickup point, S. v. Einlbnll, 
552. 

Wrongful Death - Situs of action for, 
I n  re Scarborough, 565; infliction of 
fatal injury gives rise to action for 
pain and suffering prior to death and 
for wrongful death, In  re  Peacock. 
749. 

Zoning Ordinance - See llunicipal 
Corporations. 



ANALYTICAL INDEX 

ABATEMEST AND REVIVAL 

§ 3. Abatement on  Ground of Pendency of Pr io r  Action i n  General. 
A plea in abatement seeking dismissal of an action because another action 

is pending between the same parties on the same right of action should be sus- 
tained when, and only when, the actions are pending in different courts of the 
same sovereign. In re Skipper, 692. 

Thus the pendency in another state of the wife's suit for divorce does not 
bar our courts having jurisdiction of the children or the power to determine the 
custody and support of the children. Ibid. 

1 0  Survival of Act,ions fo r  Negligent In jury  Causing Death. 
A fatal injury negligently inflicted gives rise to two causes of action, one 

in behalf of the estate for pain and suffering and medical expenses prior to 
death, and the other for wrongful death in behalf of the next of kin and for 
medical expenses not exceeding $500.00. In  re  Peacoclz, 740. 

ADJIINISTRATIVE LAW. 

9 4. Appeal, Certiorari a n d  Review. 
An exception to the findings of an administrative agency is alone ins f lc -  

ient to present the question upon further appeal from the judgment of the Su- 
perior Court, but appellant must also except to the ruling of the Superior Court 
sustaining the findings made by the administrative agency. Equipment Co. 2;. 

Johnson, 269. 
On appeal from Tax Review Board, Superior Court has no authority to 

make additional findings, but when there is no exception to findings by Su- 
perior Court, appeal must be determined on basis of findings of the Board and 
of the court if possible. lbid.  

The exercise of a quasi-judicial function by an administrative board is re- 
vievable by certiorari when there is no statutory provision for appeal. I n  re  
Burris, 450. 

Where a statute provides a hearing dc) rloljo in the Superior Court, the 
hearing is anew as though no action had been taken by the administratiye 
board. Bz rc  Hayes, 616. 

I t  is the function of the courts in proper instances to determine whether 
an administrative board acted arbitrarily, unreasonably or unjustly in apply- 
ing the provisions of a statute. Lithium Corp. .u. Bcssenzo City, 532. 

AGRICULTURE. 

§ 16. Regulation of Milk. 
Where all of the evidence is to the effect that defendant retailer's acts in 

selling milk below cost as defined by G.S. 108-266.21 was not for the purpose of 
injuring, harassing, or destroying competition with other retail grocers in the 
vicinity as  alleged in the complaint, the prima facie case created by the statute 
is rebutted and it is error for the court to c!ontinue to the hearing the tempo- 
rary order restraining defendant from selling milk below cost. Milk Cowzm. 2;. 

Dagenhardt, 281. 
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APPEAL AXD ERROR. 

1 Nature a n d  Grounds of Appellate Jurisdiction in General. 
The owner of a subdivision dedicated a part thereof for use as  a golf 

course and thereafter conreyed the golf course to a country club with restric- 
tire covenants to the same eff'ect. Tlie country club thereafter conveyed an ease- 
ment across the golf course for a street. Held: The conreyance of the easement 
for the street is mid, either because repugnant to the purpose of the dedication 
or because in riolation of the restrictive covenant, and the question whether 
the dereloper, after effecting the dedication, had any right to ini1)ose further 
restrictions by deed, need not be determined on this appeal, Realtu Co. a. 
Hobbs, 414. 

§ 2. Supervisory Jurisdiction of Supreme Court. 
While an apl~eal from an order for an adverse examination prior to trial 

may be subject to dismissal a s  premature, the Supreme Court in the exercise 
of its superrisory jwisdiction may consider the appeal on its merits to deter- 
mine a question of first impression in the interest of the expeditious adminis- 
tration of justice. Allred c. Craws ,  31. 

Where the question sought to be presented involves property rights and 
relates to a matter of public im~~ortance, and a decision will aid State agencies 
in the performance of their duties, the Supreme Court may determine the ap- 
peal on the merits eren though the appeal is from an intrlocutory order and 
premature. Moscs c. Higllzcau Cor)wrz., 316. 

§ 3. Right to Appeal and  Judgments  Appealable. 
A judgment sustaining plaintiff's demurrer to defendant's plea in bar affects 

a substantial right of defendant and is appealable, G.S. 1-277, Rule of Practice 
in the Supreme Court No. 4 being applicable only when the demurrer is over- 
ruled. Hardin v. I t ~ s .  Go., 67. 

911 appeal from the order of sale to make assets to yay debts of the estate 
iq premature on the part of an appellant disputing only the manner in which 
the assets sliould be distributed. Lucus v. Pelder, 169. 

An appeal will lie from an interlocutory order when substantial rights 
would be lost if the matter were not determined prior to final judgment. Lock- 
wood 1;. XcCuskill, 754. 

There is no statutory prorision for appeal by a drainage district from order 
of the clerk allowing specified sums to landowners for easements taken for 
rights of \ m y ;  G.S. 1.78-70.1 provides for appeal only on the part of landowners. 
It1 re Dlaiirage, 407. 

Ordinarily, order of the judge affirming the clerk in ordering actual parti- 
tion is an interlocutory order and not appealable, but a decree denring the right 
to actual partition and ordering a sale is appealable. In  the instant case order 
of sale might have enwed sequent the order appealed from, and the appeal is 
allo\wd. IJome v. Home ,  658. 

5 4. Part ies  Who May Appeal. 
TVliere the trial court enters judgment that plaintiff recorer nothing of cer- 

tain defendants, such defendants may not, upon plaintiff's appeal from the re- 
fnanl of the cmr t  to enter judgment on the verdict, appeal from the court's re- 
fusnl to set aside the rerdict for errors conlmitted during the trial, since until 
a judhment is entered against them they are not parties aqqriered. Betheu a. 
K e ~ r l ! ~ .  736. See also, Roberts .I;. Atkil fs ,  73.5. 
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APPEAL AND ERROR-Continued. 

1 .  Jurisdiction a n d  Powers of Lower Court After Appeal. 
G.S. 1-287.1 does not apply n-hen no case on appeal is required, and in such 

instance the judge of the Superior Court has no authority to dismiss the appeal 
for failure to file case on appeal. Edwards v. Edwards, 446. 

Sotice of appeal from an order overruling a demurrer interposed on grounds 
other than a matter of right for misjoinder of parties and causes does not oust 
the jurisdiction of the lower court, since appeal from such order is not autho- 
rized. TVl~eeler 1;. Thabit, 4'79. And the lower court may enter a default judgment 
after the expiration of thirty days notwithstanding petition for certiorari filed 
after the default judgment. Zbid. 

§ 16. Certiorari a s  Method of Review. 
The granting of certiorari does not relieve movant of the necessity of pre- 

serving his exceptions and of perfecting his appeal with regard to the assign- 
ments of error as requircd by the Rules of Practice in the Supreme Court. Wil- 
liams v. Williams, 45. 

While certiorari has the effect of a supersedeas, it cannot preclude the lower 
court from proceeding in the cause by order entered prior to the filing of the pe- 
tition for certiorari. Ti'lreelcr c. Tliabit, 479. 

1 9  F o r m  of a n d  Necessity fo r  Objections, Exceptions a n d  Assignments 
of E r r o r  i n  General. 

Bn assignment of error must be supported by an exception. Equipment Co. 
v. J o l ~ s o ? ~ ,  269. 

§ 22a. Exceptions and  Assignments of E r r o r  Relating t o  Pleadings. 
An assignment of error to the denial of a motion to strike portions of the 

complaint must disclose the matter which appellant sought to have stricken with- 
out a royage of discorery through the record. Williams a. Willianzs, 48. 

§ 28. Necessity fo r  Case on Appeal. 
No case on appeal is required upon an appeal from a judgment on the plead- 

ings since the record proper constitutes the case to be filed in the Supreme Court. 
Edxards c. Edwards, 443. 

§ 34. F o i m  and  Requisites of Transcript. 
The pages of the record in an appeal ilz f o m a  pauperis must be numbered. 

Pearce 1;. Hewitt, 408. 

§ 33. Conclusiveness and  Effect of Record. 
Statements in the record disclosing that the order appealed from was duly 

heard in regular course are controlling notwithstanding statements in appellant's 
brief to the contrary. ST7i71ian~s c. Williams, 48. 

The Supreme Court will take judicial notice of matters disclosed by its 
records in prior interrelated actions. Haleu 1;. Pickelsimer, 203. 

§ 39. Presumpt3ons and  Burden of Showing Error. 
The presun~ption is in faror of the regularity of the order or judgment of 

the lower court. Sllaclileford o. Tnulor, 640. 

5 40. Harnlless and  Prejudicial E r r o r  i n  General. 
Where as a matter of lam plaintiff is not entitled to recover on the record, 
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A P P E d L  AND ERROR-Continued. 

judgment dismissing the action, eren though entered on an erroneous ground, 
will not be disturbed. Abdalla v. Highway Comm., 114. 

Where the allegations of the complaint fail to state a cause of action the 
Supreme Court may take notice thereof en nzero motu, and judgment dismiss- 
ing the action will not he disturbed eren though defendants' demurrer may have 
been sustained for the wrong reason. Woodell v.  Davis, 160. 

A new trial n-ill not be awarded for mere technical error but only for error 
which is prejudicial. Turner v .  Tuirzer, 472. 

8 45. Whether  E r r o r  i s  Cured by Verdict. 

The admission of incompetent eridence tending to establish the absence of a 
breach of the contract in one aspect cannot be held cured by an affirmative ver- 
dict upon the issue when the adverse party has introduced evidence tending to 
establish a breach in two separate aspects, so that the issue might hare  been an- 
swered in the affirmatire on the other aspect, and the incompetent evidence, in 
connection with the charge, might hare  affected the amount of damages award- 
ed. Lester B?.os. v. Thompson Co., 210. 

§ 46. Review of Discretionary Matters.  

The action of the trial court as  to matters within its judicial discretion will 
not be disturbed unless there is a clear abuse thereof. W e l c h  v. Iiearns, 171. 

8 47. Review of Orders  Relat ing t o  Pleadings. 
Where defendant insurer denies plaintiff insured's allegation of payment of 

premium and agreement of its agent to issue a binder for automobile liability in- 
surance, defendant is not prejudiced by order of the court sustaining plaintiff's 
demurrer to insured's further answer setting up such defenses specifically, since 
defendant would be entitled to set up the defellses under its denial, and order 
sustaining demurrer will not be disturbed on appeal. Harris c. I?zs. Go., 499. 

8 49. Review of Findings o r  Judgments  o n  Findings. 

Where upon the hearing b~ a court of equity of a fiduciarx's application for 
authority to make charitable gifts from the estate of his incompetent, there is no 
eridence that the incompetent, if sane, would make such gifts, order authorizing 
the fiduciary to make such gifts must be reversed, since such order must be pre- 
dicated upon n finding based on eridence that the incompetent, if sane, would 
hare  made such gifts. I n  re  Iielzan, 1. 

The findings of fact of the referee, approved by the trial court, are concln- 
sire in the Supreme Court upon further appeal. I n  re Haves, 616. 

In the absence of an exception to the findings of fact by a n  administrative 
board it will be presumed that the findings are supported by competent eridence, 
but nerertheless ail appeal constitutes a n  eweption to the judgment and presents 
the question whether the facts found are sufficient to support the judgment. I?% 
re Burris, 430. 

TS'hile findings supported by evidence are  conclusive, whether the findings 
support the judgment is question of lam and reriewable. Ibid. 

8 50. Review of Injunct ion Proceedings. 

Upon appeal in a suit for injunction, the Supreme Court is not bound by the 
filldings of fact of the court below and may review and weigh the evidence sub- 
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mitted to the hearing judge and find the facts for itself. Milk Comm. v. Dagen- 
hardt, 281. 

§ 51. Review of Judgments  on Motions t o  Nonsuit. 
Where a new trial is awarded on other exceptions, the Supreme Court will 

refrain from discussing the evidence in sustaining the denial of nonsuit except 
to the extent deemed necessary in the disposition of the other assignments of 
error. Bass v. Robinson, 125. 

On appeal from jud-ment as of nonsuit, the Supreme Court must consider 
all the evidence admitted in the court below, eren though some of it may have 
been incompetent. La~zgley 2;. Ins. Co., 459. 

§ 56. Remand. 
Cause remanded for consistent findings. Equipmeltt Co. v. Johnson, 269. 
Where an order of the Superior Court is entered under the Court's erron- 

eous holding that it had no discretionary authority in the matter, the cause will 
be remanded in order that the Court may determine the matter in the proper 
exercise of its discretion. Deanes v. Clark, 467. 

8 50. Force a n d  Effect of Decision of Supreme Court. 
The language in an opinion of the Supreme Court must be considered in re- 

lation to the facts of the particular case in which it was written. Clark v. Ice 
Cream Co., 234. 

8 60. Law of t h e  Case a n d  Subsequent Proceedings. 
The decision on appeal becomes the law of the case. Welch v. Eeams, 171. 

9 01. Stare Decisis. 
An interpretation consistently and repeatedly given a statute by the Court 

constitutes a part of the statute and any change in such interpretation must be 
effected by the Legislature, and if the Legislature does not do so the interpreta- 
tion of the Court must be considered in accord with the legislative intent. O'Mary 
v.  Clearing Corp., 508. 

§ 2. Effect of Appearance. 
Where there has been no personal service of process, defendant's motion to 

dismiss an in personanz action for want of jurisdiction must be allowed, notwith- 
standing defendant's later demurrer for failure of the complaint to state a cause 
of action, if a t  the time of the demurrer more than the ninety days has elapsed 
during which plaintiff was entitled to procure the issuance of an alias summons 
or an extension of time for service of the original summons, G.S. 1-59, but if a t  
the time of the demurrer the ninety days allowed by the statute has not expired, 
defendant is not entitled to dismissal, and the demurrer for failure of the com- 
plaint to state a cause of action constitutes a general appearance waiving the 
service of process. U?trph2/ v. Xurphy, 95. 

ASSAULT. 

8 5. Assault with Deadly Weapon. 
"Serious injury" within the meaning of an assault with a deadly weapon 
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with intent to kill, inflicting serious injury, G.S. 14-32, means physical or bodily 
injury, and when a particular injury may or may not be serious, depending upon 
its severity and painful effects, such as a "whiplash" injury to the neck, it  is for 
the jury to determine whether the injury is serious in the light of the particular 
facts disclosed by the evidence. 8. v. Pergzcson, 568. 

Where the evidence tends to show an assault by defendant with a deadly 
weapon inflicting serious injury upon the victim, it is for the jury to determine 
from the facts and circumstances of the case whether the assault was committed 
with the specific intent to Bill, and it is error for the court to charge that the 
jury might find an intent to kill if the defendant intended either to kill or inflict 
great bodily harm. Ibid. 

ATHLETIC CONTESTS. 

Evidence held for jury in prosecution for conspiracy to bribe and bribery of 
college varsity athletes. 8. v. Goldberg, 181. 

AUTOMOBILES. 

5 2. Grounds and  Procedure fo r  Suspension o r  Revocation of License. 
Persons who may recorer damages in connection with a collision upon which 

the Commissioner of Alotor T'ehicles has suspended an automobile driver's license 
hare no standing as a matter of right a t  the hearing of the driver's petition for 
reversal of the Commissioner's order, but the court may permit such persons to 
file a statement rele~ant  to the facts and participate in the hearing. Carter v. 
Scheidt, 702. 

8 5. Warranties i n  Sale of Vehicles and  Negligence i n  Defective Parts .  
The person who suffers damage to property as a result of defective steer in^ 

mechanism of an automobile may not recover of the company which repaired the 
steering mechanism under contract with the owner-driver, since the person dam- 
aged is not priry to any contract of warranty between the company and the 
owner-driver. Funeral Home v. Pride,  723. 

Evidence of damage to property resulting from defective steering mechanism 
of an automobile does not warrant recovery against the company that had three 
times repaired the steering mechanism for the owner-driver when the evidence 
discloses that the owner-drirer had different complaints with respect to the 
steering on each occasion and there is no evidence as to what caused the defect, 
that the cause could have been discovered by the repairmen in the exercise of 
reasonable care, or that the repairmen had not been diligent in making the re- 
pairs, or that they did not find and correct the causes on each occasion. Ibid. 

gj 7. Attention t o  Road, Look-out and  Due Care i n  General. 
I t  is the duty of a motorist to anticipate and espect the presence of others 

and he is under duty not merely to look but to keep a lool~out in his direction of 
trarel and will be held to the duty of seeing what he ought to see. Sugg v. Baker ,  
570. 

§ 8. Turning and  Turn Signals. 

Driver turning left across another's lane of traffic must ascertain that the 
mo~ement may be made in safety. Xing v. Sloalz, 562. 
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§ 10. Negligence a n d  Contribntorg Negligence i n  Hit t ing Stopped or 
Parked Vehicle. 

Ts'liere a motorist is traveling within the legal speed limit he will not be held 
contributorily negligent as  a matter of law in hitting the rear of a vehicle stop- 
ped on the highnay in his lane of travel at nighttime without lights. Rouse v. 
Peterson, 600; Short v. Chapman, 674. 

§ 11. Lights. 
The duty of a motorist to dim or deflect his headlights is not restricted by 

G.S. 20-131 solely to instances in which he is meeting oncoming traffic, since the 
statute refers to "normal atmospheric conditions," and therefore it  may be per- 
missible for a nlotorist to deflect his headlights when driving in fog or other at- 
mospheric conditions in which deflected headlights afford better ~isibility. Short 
v. Cl~apnlan, 654. 

9 13. Skidding. 
While the mere skidding of a motor vehicle does not imply negligence, if the 

cause of the sliidtlin,rr is the failure to use due care under the circumstances. the 
driver is liable for &wages resulting from the skidding. Howllershelt v. Handy, 
164. 

§ 1 4  Following Yehicles and  Passing Vehicles Traveling i n  Same Direc- 
tion. 

Evidence tending to show that a truck parked diagonally a t  the curb was 
backed into defendant's lane of travel as  defendant approached on her right side 
of the street, that no trafic was approaching from the opposite direction, and 
that defelldant pulled to her left to go around the truck, held not to reveal a vio- 
lation of G.S. 20-149(a), and an instruction to the effect that the right to pass 
to the left under G.S. 20-149 and G.S. 20-150 tiid not apply, is error. Bass v. Rob- 
erson, 125. 

9 17. Right  of Way a t  Intersections. 
Where two automobiles approach an intersection a t  approximately the same 

time, the drirer on the right has the right of way, notwithstanding that the other 
driver may hare entered the intersection a hairsbreadth before him. Benbow v. 
Tel. Co., 404. 

19. Doctrine of Las t  Clear Chance. 
Defendant's original negligence, relied on as the basis for recovery, is barred 

br contributory negligence and cannot be relied on as the basis of the doctrine of 
last clear chance, and the doctrine of last clear chance applies only if defendant 
has a sufficient interval of time to avoid injury after the acts or omissions con- 
stituting negligence and contributory negligence hare transpired and defendant 
saw or should hare seen plaintifl's position of peril. CZodfeEter v. Carroll, 630; 
Mathis v. Harlow, 636. 

21. Defects i n  Vehicles. 
The owner of an automobile is not an insurer of the safety of the tires on 

the vehicle but is required to use reasonable care to see that each tire is in a 
safe and proper condition for operation on the highways, and may be held liable 
for injuries proximately resulting from a defective condition of a tire when he 
has actual or implied linowledge of such unsafe condition, but otherwise a n  ac- 
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cident resulting from a blowout is usually considered unavoidable. Scott u. Clark, 
102. 

Accident resulting from unforeseeable brake failure does not result in lia- 
bility. Stanley 2;. Brozc;?~, 213. 

§ 24.1. Doctrine of Rescue. 
The doctrine of rescue, usually arising in negating contributory negligence on 

the part of a person rescuing another from peril resulting from the negligence of 
a third person, is applicable in this State to permit recovery by the rescurer in- 
jured in the rescue of a person placed in a position of peril by his own negli- 
gence. Britt 2;. Mangum, 230. 

§ 33. Pedestrians. 
I t  is unlawful for a pedestrian to cross a street between intersections at  

which traffic signals are maintained unless there is a marked crosswalk between 
the intersections a t  which he may cross and on which he has the right of way 
over vehicular traffic, and his failure to observe the statutory requirements is 
evidence of negligence but not negligence per se. Bass v. Robertson, 123. 

§ 35. Pleadings. 
A complaint containing allegations to the effect that defendant wrecked the 

automobile driven by her as the result of her negligent operation of the vehicle, 
that defendant's arm was pinned between the vehicle and the ground, that plain- 
tiff, called to the scene as the result of defendant's cries for aid, lifted the ve- 
hicle and extricated defendant and took her into his home, and that in lifting the 
vehicle plaintiff suffered serious injury to his back, is held to state a cause of 
action. Britt l j .  Nangum, 230. 

3 38. Opinion Evidence a s  t o  Speed. 
Evidence disclosing that the attention of the ~ ~ i t n e s s  was attracted to a car 

with a loud muffler which passed her home a quarter of a mile from the scene 
of the collision, that no other car with a loud muffler passed her home that morn- 
ing, and that the collision occurred shortly thereafter, with evidence tending to 
identify the car she saw with that driven by defendant, is held to render compe- 
tent her testimony from her observation of the car as to its speed. Honeycutt o. 
Strube, 59. 

9 39. Physical Facts  a t  Scene. 
The physical facts a t  the scene of the accident may speak louder than the 

testimony of witnesses, and may in themselves be sufficiently strong to merit the 
inference of negligence with respect to speed. Funeral Home 2;. Pride, 723. 

8 40. Relevancy a n d  Competency of Declarations a n d  Admissions. 
Testimony of the inrestigating officer that one of the drivers made a state- 

ment to the effect that he was on the left of his center of the highway held 
competent as a declaratiou against interest in an action against such driver's 
administrator. Forte G. Goodzci~l, 608. 

8 41a. Sufficiency of Evidence a n d  Konsuit on  Issue of Negligence i n  
General. 

The fact that plaintiff alleges negligence in respects not substantiated by 
proof does not warrant nonsuit for variance when in other respects there is 
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both allegation and evidence, since proof of negligence in any one of the re- 
spects alleged is sufficient if it proximately causes injury. Funeral Home v. 
Pride, 723. 

§ 41b. Sufficiency of Evidence of Negligence in Failing to Use Due Care 
and in Traveling at Excessive Speed. 

Evidence of excessire speed constituting proximate cause of injury held 
sufficient to take the issue to the jury. Ho~zc'ucutt z;. Stlube, 59. 

Evidence tending to show that a motorist made a right turn into a dom- 
inant street, discovered he could not straighten the car and continued in a n  
arc, hit the curb, lost control, ran through a yard, knocked down an 8-inch thick 
concrete mall, and strucli brick pillolvs supporting a porch, causing the porch 
to collapse, is I~eld sufficient to be submitted to the jury on the issue of negli- 
gence, since it permits an inference of excessive speed or of failure to maintain 
reasonable control of the vehicle and apply the brakes after the driver realized 
the vehicle was continuing to turn to the right because of the defective steering 
mechanism. Fmeval Honze 2;. Pride, 723. 

§ 41c. Sufficiency of Evidence of Negligence in Failing to Stay on Right 
in Passing Vehicle Traveling in Opposite Direction. 

Plaintiff passenger was injured in a head-on collision of two automobiles 
on a dirt road in the dust raised by a third car. Testimony of witnesses re- 
spectively that a t  least a part of each d r i v d s  vehicle was to the left of his 
center of the highway takes the issue as to the negligence of each driver to the 
jury. Forte 2;. Good~~'ix. 608. 

Eridence tending to show that intestate's car was standing about the middle 
of the highway with its lights on and that defendant approached from the op- 
posite direction, slowed to some 30 miles an hour and had his right wheels in 
the ditch on defendant's right side of the highway when defendant's car struck 
intestate and the open door of intestate's car a t  approximately the same time, 
held insufficient to be submitted to the jury on the issue of negligence. Harl-ing- 
ton v. Suwc,  654. 

5 41e. Sufficiency of Evidence of Xegligcmce in Stopping Without Signal 
or Parking Without Lights. 

Evidence tending to show that defendant's tractor-trailer was left stand- 
ing on the hardsurface. unattended at  nighttime witliout lights, flares, or warn- 
ing, and that a niotorist was unable to see the vehicle in time to stop before 
colliding with its rear, takes the iwue of negligence to the jury, notwithstand- 
ing contradictory evidence that there were lights on the rehicle and reflectors 
up to 200 feet to its rear. Ti'att c. Crczcs, 143. 

Allegations that plaintiff pedestrian, while waiting to cross a city street, 
was struck by defendant's car, with evidence tending to show that p la in t s  p e  
destrian was crossing the street and had gotten tn-o feet beyond the center line 
of the street when he was struck, held to warrant nonsuit for variance. Can- 
t ~ a d ~  2;. Collins, 412. 

9 41f. Sufficiency of Evidence of Negligence in Following too Closely and 
in Hitting Yel~icle Stopped or Parked on Highway. 

Evidence that defendant-driver rammed the rear of another rehicle stop- 
ped because of a red traffic light lwld sufficient to take the issue of negligence 
to the jury. Stanleu V .  Brou-11, 243. 
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In this action by a motorist to recover for a collision with a car which 
was parked on its left side of the highway, partly on the hard surface and 
partly on the shoulder, resulting when plaintiff mistook two small lights on the 
vehicle to be tail lights of a car traveling in the same direction as plaintiff, and 
crashed into the car when blinded by bright lights suddenly turned on in his 
face. the evidence is held sufficient to be submitted to the jury on the issue of 
negligence and not to show contributory negligence as  a matter of law. JITarlin 
6. Moss, 737. 

8 41g. Sufficiency of Evidence of Xegligence i n  Enter ing Intersection. 
In an action b~ a passenger in an automobile to recover for injuries received 

in a collision a t  an intersection, evidence that the driver of the car in which 
plaintiff was riding stopped before entering the intersection with the dominant 
highway but then drove into the intersection although he could have seen the 
other car approaching from his right, and that the driver of the other car failed 
to keep a proper lookout and drove a t  an unlawful speed into the intersection 
and collided with the first car, which mas first in the intersection, held sufficient 
to be submitted to the jury on the question of the actionable negligence of each 
driver. Turner 'L'. Turner, 472. 

§ 41h. Sufflciency of Evidence of Negligence i n  Turning. 
Evidence tending to show that plaintiff, traveling east on a four-lane high- 

way, came to ri stop a t  an interspace in the median preparatory to malring a 
left turn into a street malring a "T" intersection, that a truck was stopped in 
the southern lane for traffic traveling west preparatory to making a "U" turn, 
that after plaintiff had crossed in front of this truck plaintiff's vehicle and de- 
fendant's vehicle, which was traveling a t  a lawful speed in the northern lane 
for west-bound traffic, collided, and that the view of plaintiff and defendant of 
the other's car was obstructed by the truck, is held sufficient to be submitted 
to the jury on defendant's counterclaim, since it is the duty of a driver malring 
a left turn across another's lane of travel to first ascertain if the moren~eut 
mar be made in safety. King 2;. Bloan, 562. 

8 41j. Sufficiency of Evidence of Negligence i n  Skidding. 
While the mere skidding of a motor vehicle does not imply negligence, 

where there is evidence that the driver was passing a preceding car a t  almost 
the maximum lawful speed on wet pavement and that she thought she saw a 
vehicle approaching from the opposite direction move out of line, causing her 
to cut more quickly and at  a sharper angle to her right, with positive evidence 
that no vehicle was approaching out of line, is held sufficient to be submitted 
to the jury as to whether the skidding of the vehicle and subsequent injuries 
to plaintiff passenger were caused or accompanied by negligence. Howdershelt 
v. Handu,  164. 

§ 411. Sufficiency of Evidence of Negligence i n  Striking Pedestrian. 
Evidence in this case held sufficient to be submitted to the jury on the 

question of defendant motorist's negligence in failing to use due care to avoid 
colliding with a pedestrian he saw, or in the exercise of reasonable care, should 
hare seen, in the street, notwithstanding that defendant had the right of way. 
Bass v. Roberson, 123. 

8 41m. Sufficiency of Evidence of Negligence i n  Striking Children. 
Evidence tending to show that defendant was traveling some 15 to 20 miles 
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per hour along a street, with his attention focused on a man and two youths 
with a honlen~ade go-cart in a drivelvay to his left, and that he did not see 
plaintiff's intestate, a child some twenty-eight months old, until after he had 
struck the child, and that the child had wandered into the street from behind a 
hedge along a driveway on defendant's right, is held sufficient to be submitted 
to the jury on the issue of negligence, since the evidence permits an inference 
that had defendant kept a looliout he might have seen the child in time to have 
stopped or turned and avoided the injury. Szcgg v. Baker, 579. 

§ 41r. Sufficiency of Evidence of Negligence in Operating Defective Ve- 
hicle on Highway. 

Evidence held sufficient to present question for jury as to negligence in 
operating vehicle with defective tire. Scott v. Clark, 102. 

§ 42d. Nonsuit for Contributory Negligence in Hitting Stopped or Park- 
ed Vehicle. 

The evidence in this case is held not to show contributory negligence as n 
matter of law on the part of plaintiff, driving at  a lawful speed, in hitting the 
rear of a n  unlighted rehicle stopped in her lane of travel on the highway a t  
nighttime, there being evidence that plaintiff was meeting oncoming traffic with 
lights which blinded her. Rouse v. Peterson, 600. 

Evidence held not to warrant nonsuit for contributory negligence, the 
question of proximate cause being for the jury. Short u. Chapman, 674. 

§ 42k. Contributory Negligence of Pedestrians. 
Evidence held not to show contributorj negligence as  matter of law on 

part of plaintiff in pushing car on highway. Undertcood v. Gsker, 491. 

8 43. Sufficiency of Evidence of Concurring Negligence and Konsuit for 
Intervening Segligence. 

In determining the question of the sufficiency of one defendant's evidence 
to go to the jury on its cross-action against the other defendant, the first de- 
fendant's evidence must be taken as true, and where its evidence tends to show 
that its driver left lights and reflectors bacli of its stalled tractor-trailer as re- 
quired by statute and that the other defendant drove his car into the rear of 
the tractor-trailer, its evidence is sufficient to be submitted to the jury on the 
cross-action. Watts  v. Crews, 143. 

The vehicle of the additional defendants was parked without lights on the 
highrvaj7 and was struck by the original defendant's rehicle, causing the addi- 
tional defendants' vehicle to strilie plaintiff pedestrian, lleld, the evidence of the 
additional defendants' concurring negligence was properly submitted to the jury 
on the cross action of the original defendant. Pllillips u. ParnelZ, 410. 

Evidence of concurring negligence of drivers causing collision a t  intersec- 
tion held for jury. Tzirner c. Tlirner, 472. 

Where negligence continues ur) to the moment of impact, it cannot be insu 
lated by negligence of co-defendant. Porter v. Pitt, 482. 

Cj 44. Sufficiency of Evidence to Require Submission of Issue of Contrib- 
utory Segligence to Jnry. 

Where the physical facts a t  the scene of the collision permit inferences that 
immediately befire the impact plaintiff's car was on its right side of the high- 
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way and also that it was to the left of its center of the highway, there being no 
eyewitness to the collision, the position of plaintiff's car immediately prior to 
the collision rests in mere surmise, and the eridence is insufficient to be sub- 
mitted to the jury on the contention that plaintiff was guilty of contributory 
negligence in failing to keep her car on the right side of the highway, and 
therefore any error in the court's instruction upon the issue of contributory 
negligence is harn~less ullon defendant's appeal. Horzeycutt v. Strflbe, 59. 

Evidence tending to show that the fenie plaintiff had drunk some egg nog, 
and collided with a nlrclr on the highway which she saw or could hare seen 
for a distance of some 300 feet, while insufficient to constitute contributory neg- 
ligence as a matter of law, is held sufficient to be submitted to the jury on that 
issue. Russell 2;. Hamlett, 603. 

5 45. Sufficiency of Evidence t o  Require Submission of Issue of Las t  
Clear Chance. 

Evidence held insufficient to raise issue of last clear chance. Clodfelter u. 
Cawoll, 630; Xathis G. Jfarlow, 636. 

5 46. Instructions ill Automobile Accident Cases. 
Where all of the evidence tends to show that a pedestrian attempted to 

cross a street within a municipality between intersections at  a place where 
there was no inarlred crosswalk, an instruction leaving it to the jury to de- 
termine whether a motorist had the right of way over the pedestrian is error, 
since the law gives the motorist the right of way upon the uncontradicted facts. 
Bass v. Roberso??, 125. 

R'here defendant introduces evidence that he ran into the rear of a station- 
ary vehicle because of unforeseeable brake failure due to loss of brake fluid, 
the court should charge the jury as to the lam if the jury should find the facts 
as  contended by defendant, and the mere suminarization of the eridence and 
statenlent of the defendant's contentions with respect to the failure of the 
brakes are insufficient. Stauley v. Brozcn, 243. 

§ 47. Liabilities of Driver to  Guests a n d  Passengers i n  General. 
Evidence tending to show that plaintiff passenger elected to sit on the top 

of a rear fender enclosed within the body of the truck instead of on the floor or 
on the flat tool box, and that when defendant slammed on his bralres to avoid 
an accident plaintiff was thrown from his position to his injury, held insuffic- 
ient to overrule nonsuit, since the act of applying the bralres under the condi- 
tions cannot be held for negligence and, further, defendant could not hare rea- 
sonably foreseen that plaintiff ~rould take this position of peril when safe places 
were available. Pzttmaw v. Frost, 340. 

5 49. Contributory Segligence of Guest o r  Passenger. 
Ordinarily, the question of contributory negligence of a guest in an auto- 

mobile inrolved in a collision is for the jury to determine in the light of the 
facts and circunlstances of the particular case, but when contributory negligence 
is the sole reasonable conclusion that can be drawn from the evidence, nonsuit 
in the guest's action against the driver is proper. Allcn G. Metcnlf, K O .  

In this case, the act of the guest in continuing the trip after knowledge 
that the driver was intoxicated and would not desist from speeding and reck- 
lessness except momentarily after admonition, held to show contributory neg- 
ligence as a matter of law, notwithstanding the guest was asleep a t  the time 
of the accident. Ibid. 
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-4 passenger who enters an automobile with knowledge that the driver is 
under the influence of an intoxicant and voluntarily rides with him is guilty 
of contributory negligence pel' se barring recovery as  a matter of law. Davis v. 
Rigsby, 684. 

§ 55.1. Action by Owner fo r  Damage t o  Vehicle. 
Where plaintiff's family purpose automobile is being driven by his wife, 

the wife's contributory negligence will bar plaintiff's action against the driver 
of the other car inrolred in the collision to recover for damages to his automo- 
bile. Russell v.  Hanzlett, 603. 

8 70. Warran t  f o r  Drunken Driving. 
-4 lwrrant,  charging that defendant, while under the influence of intoxi- 

cating liquor, operated a niotor vehicle on a public highway or street cannot be 
amended so as  to charge that defendant so operated the vehicle while on the 
premises of a business in the parking space provided for customers thereof, 
since the two offenses are separate and distinct. S. Q. Davis, 633. 

8 74. Instructions i n  Prosecutions f o r  Drunken Driving. 
Where, in a prosecution for operating an automobile upon a public high- 

way while under the influcnce of intoxicating liquor, the court correctly defines 
"under the influence," the fact that the court also charges that it was imma- 
terial whether the liquor or beverage consumed was beer, wine, whisky, or 
whether it was a spoonful or a quart, etc., held not prejudicial error. S. v. 
Ellis, 606. 

AVIATION. 

§ 3. Accidents i n  Flight.  
Under Federal regulations, a pilot is in command of the aircraft flown by 

hill1 and nothing short of physical interference by a passenger will remove the 
pilot from control, notwithstanding the passenger has contracted with the pilot's 
employer for the service. Harm 2;. Henderson, 338. 

Federal regulations are made applicable to intrastate flying by G.S. 63-20, 
and such Federal regulations as  are applicable are binding on the State courts 
and will be given judicial notice by them. l b i t l .  

I t  being common knowledge that airplanes do fall without fault of the 
pilot, tlie doctrine of res ipsa loquitur does not apply to an airplane crash, but 
in order to support recovery there must be eridence of negligence constituting 
a proximate cause of the accident. Ibid. 

Allegations held to leare in conjecture the cause of airplane crash, and 
demurrer ~ r a s  proper in action for wrongful death. Ibid. 

BETTERMENTS. 

§ 1. Nature and Requisites of Claim f o r  Bet tern~ents .  
During the term of tlie lease the lessee may not recover for betterments, 

notwithstanding his contention that the betterments were placed upon the 
property in reliance upon the landlord's rerb:ll agreement to include in the lease 
a provision for renewal for an additional ten-year term. Crary v. Cidls, 364. 

Where the eridence tends to shorn a par01 agreement by the owner of realty 
to convey to plaintiff's intestate to extinguish a debt and that intestate, in re- 
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liance upon the agreement, made improvements on the land, plaintiff adminis- 
trator is entitled to recover for the estate the amount his intestate paid on the 
purchase money and the amount by which the inlprovements made on the land 
by his intestate enhanced its value, not~vithstandin no recovery may be had 
on the par01 agreement to convey in the face of defendant's denial thereof. 
Hunt v. Hunt, 437. 

BILL OF DISCOVERY. 

5 1. Right  t o  Examine Adverse P a r t y  in General. 
In a civil action to recover compensatory and punitive damages for ma- 

licious assault, defendants are not entitled to the denial of plaintiff's applica- 
tion for an examination of defendants prior to trial, G.S. 1-568.11(a) (b ) ,  solely 
because ther claim that any answer they might make might subject them to a 
penalty, but defendants must assert their constitutional right against self-in- 
crimination by refusing to answer specific questions propounded to them upon 
such examination. Allred u. Graces, 31. 

There is no common law right of discoverr in criminal prosecutions. S. v. 
Goldberg, 181. 

Physician may not be required to disclose confidential information by depo- 
sition prior to trial. Lockwood v. McCaskill, 734. 

BILLS AND NOTES. 

1 S a t u r e  a n d  Requisites of Segotiable Instruments. 
-1 check is a bill of exchange drawn on a bank and payable on demand, 

G.S. 25-192, and is an acknowledgment of indebtedness and an unconditional 
promise to pay if the drawee refuses payment on presentment. Kirk Co. v. 
Stules, Im, 136. 

8 4. Consideration. 
h negotiable instrument is deemed prinza facie to be supported by a valu- 

able consideration and want of consideration is an affirmative defense which 
must be pleaded. Kirk Co, v. Styles, Inc., 156. 

8 10. Presentment and  Acceptance. 
The drawer of a check has the right prior to acceptance by the bank to stop 

payment, but his revocation of the bank's authority to pay the check does riot 
discharge his liability to the payee or holder. Kirk Co. v. Styles, Inc., 166. 

8 17. Defenses and  Con~petency of Par01 Evidence. 
Where defendant admits the issuance of checks in stipulated amounts to 

plaintiff in payments on account, and that one check was returned for insuffic- 
ient funds and the other returned after defendant had stopped payment, and 
defendant does not plead want of consideration, plaintiff is entitled to judgment 
on the pleadinqs, and the court correctly excludes evidence of want of consid- 
eration. Kirk Co. u. Stules, Bzc., 156. 

BRIBERY. 

§ 3. Sufficiency of Evidence a n d  h'onsuit. 
Evidence held sufficient to be submitted to jury on charge of conspiracy to 

bribe and bribery of varsity basketball players. 8. c. Goldberg, 181. 
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BROKERS AND FACTORS. 

§ 1. Xature a n d  Essentials of t h e  Relationship. 
-4 contract between the broker and owner to negotiate the sale of land is 

not required to be in writing. Tl~ompson-McLean, Inc. v. Campbell, 310. 

9 0. Right  t o  Commissions. 
In order to be entitled to recover his commission, a broker must show that 

he had procured a purchaser ready, able, and willing to purchase on the terms 
and conditions prescribed by the seller. Thompsotl-ZcLean, Inc. v. Campbell, 
310. 

The seller agreed to sell on coildition that payment of a stipulated portion 
of the purchase price be deferred upon terms to be worked out to afford him 
the best tax advantage. The broker procured a purchaser milling to pay the 
entire purchase price in cash or partly in (sash with the balance secured by a 
second mortgage, or a smaller down pagment with the balance secured by a 
first mortgage. The seller refused the offers, stating that he required the stipu- 
lated cash payment with the balance payable in ten yearly installments a t  six 
per cent interest, secured by a first mortgage. Held: R'onsuit was properly en- 
tered in the broker's action for comnlission, since if the terms of the sale were 
not definitely fixed there was no contract. while if the terms of the sale were 
fixed the broker did not procure a purchaser willing and able to comply with 
the terms as  set forth by the seller. Ibid. 

BURGLARY. 

§ 1. Elements  and  Essentials of Burglary. 
There is a sufficient breaking where a person enters a building with a fel- 

onious intent by unlocking a door with a key. 8. v. Knight, 17. 

§ 2.1. Indictment. 
An indictment charging the non-burglarious breaking and entry of a cer- 

tain store, shop, warehouse, dwelling, house and building occupied by a named 
person is not subject to quashal for failure to inform defendants of the type of 
structure they are charged with breaking into, defendant's remedy being by 
motion for a bill of particulars if they desire inore specific information to form- 
ulate their defense. S. v. Iinight, 17. 

§ 4. Sufflciency of Evidence a n d  Nonsuit. 
Evidence of defendants' guilt of unlawful entry held sufficient for jury. 8. 

G .  Iinigl~t, 17. 

CASCELLATIOS ASD RESCISSION OF INSTRUMER'TS. 

§ 2. F o r  F r a u d  o r  Dure,ss. 
When plaintiffs were under valid contractual duty to sign the instrument, 

the faot that they were actually induced to sign the instrument by misrepresen- 
tations cannot constitute fraud. Correll v. llartness, 89. 

Deed nlay be cancelled if its execution is procured by fraudulent promis- 
sory representations of grantees to care for grantor for the remainder of her 
life, but conplaint must allege every element of fraud, Cadsdelz v. Johnson, 743. 

Where the stepson executes a deed to his interest in realty inherited from 
his father to his stegmother, the administratrix of his father's estate, the law 
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presumes fraud even though the administratrix pays a fair consideration, and 
the son is entitled to hare the issue submitted to the jury in his action to 
rescind his deed. Smith v. Snzith, 278. 

Signing deed of separation by wife to procure husband's support for minor 
children of marriage cannot be result of duress since wife had legal remedy 
to enforce support. Jotres v. Jones, 612. 

5 8. Cancellation and  Rescission for  Breach of Condition. 
Rescission is an equitable remedy which may be invoked only for a breach 

of condition or covenant constituting an indispensable part of the contract and 
without which the agreement would not have been made. TVilso~ v. Wilson, 40. 

§ 10 j J 3 .  Instructions. 
Where the agreement between the parties as  contended by defendant and 

supported by his evidence is to the effect that plaintiffs mere under contractual 
obligations to sign the note and deed of trust in question, the subnlission of the 
issue of fraud solely on the basis of plaintiff's contention that the execution of 
the note and deed of trust was procured by defendant's false representation 
that the papers -were releases relating to other property owned by plaintiffs, is 
error, since the court is required to charge on all substantive features of the 
case arising on defendant's pleadings and evidence as as on plaintiffs'. 
Correll I;. Hartness, 89. 

§ 11. Verdict a n d  Judgment. 
TJ71iere the grantor has his deed declared void and set aside for fraud he 

must return the consideration for the instru~uent. Smith  v. Smith ,  278. 

CARRIERS. 

§ 2. State  License and  Regulation. 
In order to be entitled to a franchise authority the applicant has the burden 

of showing public convenience and necessity. Utilities C o w m .  2;. Coacl~ Co., 3%. 
Public po l ic~  does not condenm competition as such but only competition 

which is unfair or destructi~c. Ib id .  

§ 6. Conmion Use of Facilities. 
The interchange of equipment by two carriers under lease agreement so a s  

to afford passangers through service, instead of requiring them to change buses 
at  interchange points along their respective routes, is authorized by stntute and 
the rules of the Commission promulgated tlmennder, G.S. 62-31, and cloes not 
inrolre any new or additional franchise requiring a~plicants  to shon- public 
conreniencc and necessity, nnd such agreement, after the giving of proper notice 
and the filing of the agreement, is effective ~vithout the approval of the Com- 
mission. and nlay be suspended or clisapproved by the Commission only when it 
finds upon supporting evidence that it is detrimental to the public interest. 
L-tilifies Conm.  21. Coach Go.. 384. 

COMPROMISE hTD SETTLEXENT. 

In an action by cotenants to recover their proportionate part of the funds 
receired from the sale of tlic landq and deposited by one tenant to his sole ac- 
count, evidence that there \\-as :I dispute as to the interests of plaintss  in the 
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fund and that this dispute was settled by the payment of a specified sum, tends 
to establish an atfirmatire defense, and the burden of establishing the defense 
of settlement is on defendant. Hunt 2 j .  Hunt, 437. 

Where heirs a t  law sell in separate transactions different tracts of land in- 
herited by them, a check by one tenant to another in full settlement of his part 
of the "estate" will not be held, as a matter of law, a full settlement of all the 
transactions when there is evidence, that the amount of the check mas the sum 
justly due from only one tmnsaetion, and the question of settlement is prop- 
erly submitted to the jury and motion to nonsuit correctly denied. Ibid. 

Where a note owned by the estate is payable solely out of the proceeds of 
insurance on testator's life, and there is a real controversy whether insurers 
are liable on the policies, a court of equity has jurisdiction to approve for 
minor beneficiaries of the estate a coinpromise payment by insurers. Trust Co. 
2;. Buchan, 593. 

Where a check states that it is in full payment for the balance due nnder 
the contract, including claims for all work performed in addition to the subject 
contract, acceptance of the check constitutes a settlement excluding claim for 
additional compensation for worB beyond that called for in the original agree- 
ment. Plrillips v. Construction Co., 767. 

CONSPIRACY. 

§ 3. Nature and  Elements of Criminal <:onspiracy. 
A criminal conspiracy is an agreement of: two or more persons to do an un- 

lawful thing or to do a lawful thing in an unlawful way or by unlawful means, 
and since the agreement itself is the offense no overt act in furtherance there- 
of is necessary to complete the crime. 8. 2;. Goldberg, 181. 

§ 4. Warran t  a n d  Indictment. 
Any one or more of a gronp of conspirators may be tried alone. S, v. Gold- 

berg, 181. 

§ 5. Relevancy a n d  Competency of Evidence. 
The acts and declarations of each conspirator in furtherance of the com- 

mon design is competent not only against the conspirator making them but also 
as to each co-conspirator. 8. v. Goldberg, 181. 

The introduction by the State of evidence to the effect that one of the de- 
fendants stated he was withdrawing from the conspiracy does not render in- 
competent evidence of subsequent acts and declarations of co-conspirators in 
furtherance of the common design when the evidence that such defendant had 
withdrawn from the conspiracy is not unecluirocal and the State introduces 
other evidence tending to show that he had not withdrawn from the conspiracy. 
Zbitl. 

A co-conspirator is an accomplice and is a competent witness if he is 
compos mentis. Ibid. 

In a prosecution of defendants for conspiracy to bribe and bribery of college 
varsity basketball players, evidence tending to show that a co-conspirator had 
bribed a number of basketball players in other states is competent as tending to 
show animus or intent. Ibid. 
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CONSTITUTIONAL LAW. 

2. Nature and Construction of Constitutional Provisions in General. 
Within its compass the Constitution is supreme and any governmental act 

which violates its mandates or which thwarts the power granted to the United 
States is roid. I n  re  Kexan, 1. 

§ 4. Persons Entitled to Raise Constitutional Questions, Waiver and 
Estoppel. 

While ordinarily the constitutionality of a statute may not be challenged 
in an action to enjoin its enforcement, injunction will lie as an exception to this 
rule to prevent the deprivation of constitutional rights. Treasure City v. Clark, 
130. 

-1 person seeking the benefit of a statute may not attack its constitution- 
ality. Ranzsey v. Veterans Administration, 645. 

5 6. Legislative Powers in General. 
Changes in municipal boundaries are legislative matters, and the exercisa 

of legislative authority by a municipality in annexing additional territory is 
not subject to judicial interference. Lithium Corp. v. Bessemer City, 532. 

§ 10. Judicial Powers. 
An interpretation consistently and repeatedly giren a statute by the Court 

constitutes a part of the statute and any change in such interpretation must 
be effected by the Legislature, and if the Legislature does not do so the inter- 
pretation of the Court must be considered in accord with the legislative intent. 
O'Xary v. Clearing Corp., 508. 

I t  is the function of the courts to construe a statute of doubtful meaning. 
Lithium Corp. v. Bessemer City, 632. 

The presumption is in faror of the constitutionality of a statute, and a 
statute will not be declared void if it can be upheld on any reasonable ground. 
R a n ~ s c ~  c. 1-eterans Adnzinistration, 646. 

Only the General Assembly may amend or rewrite a statute, and therefore 
if that part of a statute excluding plaintiff from benefits is declared unconstitu- 
tional the courts may not rewrite the statute so as to specify qualifications 
which plaintiff may meet. Ib id .  

§ 14. Police Power - Public Morals and Welfare. 
The enactment of Sunday regulations comes within the police power, and 

the General Assembly or a municipal governing board exercising delegated 
power may enact such regulations provided the classifications of those affected 
are based upon reasonable distinctions, affect all persons similarly situated, 
and 1m1-e some reasonable relation to the public peace, welfare, and safety. 
Cla~k's v. Hunter, 222. 

% 20. Equal Protection, Application and Enforcement of Laws and Dis- 
crimination. 

Fact that businesses exempt from Sunday "blue lams" sell types of articles 
included in types suld by business proscribed does not in itself constitute 
discrimination. Clarli's 2;. Hunter, 222. 

Person refusing to leare restaurant after ordered to do so by proprietor is 
guilty of tresl~ass, and conviction does not violate constitutional rights. 8. v.  
Dacis. 463. 
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The constitutional proscription against discrimination does not preclude the 
General assenlblg from selecting and classifying objects of legislation and thus 
create inequality provided the classifications are reasonable and just and apply 
unifornily to all persons of the affected class. Ra~nsey  v. Veterans Adnzinistra- 
tion, 645. 

The provisions of G.S. 116-149(b) defining those eligible for scholarships as  
children of veterans resident of North Carolina a t  the time of induction or a 
veteran's child who was born in Korth Carolina and has lived here continuously 
since birth, is held not unconstitutional as discriminating against children of 
disabled veterans who have moved their residence to this State after birth of 
the children. Ibid. 

8 23. Due Process of Law i n  Civil Cases. 
The constitutional prohibitions against the taking of prirate property with- 

out due process of law limits the powers of the executive and judicial branches 
as  well as the legislative branch, and protects incompetents equally with per- 
so~ls of sound mind. Ilz re Kenan, 1. 

The constitutional prohibitions against the taliing of private property ex- 
cept by dne process of law preclude the Legislature from sanctioning the taking 
of a person's property except in satisfaction of a legal obligation or for a public 
purpose upon the payment of just compensation. Ibid. 

§ 20. F u l l  Fa i th  and  Credit t o  Foreign Judgments. 

Since the coi~rt of the state rendering a decree for the support and custody 
of minor children of the marriage has jurisdiction to modify or change such 
decree in its discretion in furtherance of the welfare and best interest of the 
infants, without a showing of change of condition, the Full Faith and Credit 
Clause of the Federal Constitution does not preclude the courts of another state 
from modifying or changing such decree in like manner. Dees v. McIienna, 3'73. 

8 28. Necessity for  and  Sufficiency of Indictment. 

The courts will not inquire into the extent incompetent evidence was ad- 
mitted before the grand jur!: when it appclars that there was sufficient com- 
petent evidence to sustain its findings. S, v. Goldberg, 181. 

Waiver of indictment must be made in writing by defendant and his coun- 
sel, which presupposes counsel selected and employed by defendant himself or 
assigned to hi111 by the judge, and does not include counsel appointed by the 
prosecuting attorney, and waiver of indictment signed by counsel so appointed 
is ineft'ective. S. v. Hayes, 648. 

§ 30. Due Process of Law i n  Criminal Prosecutions. 

I t  is not required that defendant be allowed to inspect the files of the 
State Bureau of Investigation, nothing in the files being introduced in evidence 
against him. S. u. Goldberg, 181. 

Conviction of person refusing to leave restaurant after being ordered to 
do so by proprietor does not violate due process. 8. u. Dauis, 463. 

8 31. Right  of Confrontation. 

Right to counsel includes right to reasonable time for counsel to prepare 
case, but defendant held not prejudiced by denial of motion for coutinuance 
under facts of this case. 8. v. Phillip, 263. 
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3 32. Right to Counsel. 
Every person charged with crime is entitled to be represented by counsel, 

and this right necessarily includes a reasonable time for counsel to prepare the 
case. S. v. Phillip, 263. 

Defendant has the right to be represented by counsel or to appear itz 
propria persona but he has no right to appear both by himself and by counsel. 
Ibid. 

A defendant charged with a felony, or with a misdemeanor of such grav- 
ity that the judge in the exercise of sound discretion deems that justice so re- 
quires, is entitled to employ counsel of his o w  choosing or have the court ap- 
point counsel for him, or appear in propria persona, and the appointment of 
counsel by the prosecuting attorney violates fundamental principles of fair 
trial. S, o. Hayes, 648. 

3 33. Right of *4ccused Not to Incriminate Self. 
The constitutional guaranties against self-incrimination are to be liberally 

construed and they apply not only to criminal prosecutions but to any proceed- 
ings sanctioned by law, including examinations before trial, Allred v. Graves, 31. 

d defendant may refuse to anstver questions on pre-trial examination 
which might subject liinl to punitire damages in the trial of the civil action. 
Ib  id. 

3 3. Definiteness and Certainty of Agreement. 
If there is no agreement in regard to all essential terms, there is no con- 

tract. Thompso?l-XcLea~. Inc. u. Campbell, 310. 

3 7. Contracts in Restraint of Trade. 
h contract not to engage in competitive employment with the employer af- 

ter termination of the employment ordinarily must be in writing, be supported 
by a valid consideration, and be reasonable as to terms, time, and territory. 
Greene Co. v. Iielley, 166. 

Where plaintiff's e~idence establishes that defendant had been working a t  
the same employment for more than a year when defendant signed the contract 
containing a corenant restricting actirities by defendant in competition with 
plaintiff' after the termination of the employment, and plaintiff's eridence fails 
to show that any increase in defendant's salary was related to the covenant 
not to compete, plaintift"~ evidence fails to show consideration for the corenant, 
notwithstanding the subse~uent  contract stipulated that i t  superseded all pre- 
vious written and oral agreelnents between the parties. Ibid. 

Where there is no written agreement a t  the inception of the employment 
that the employee should not engage in competition with the employer for a 
stated period after the termination of the employment, a written agreement to 
this effect executed thereafter is void for want of consideration. Clienzical Corp. 
v. Freeman, 780. 

3 12. Construction and Operation of Contracts in General. 
The contract of the parties must be enforced as  written, and ~ r h e r e  the 

language is free from ambiguity the court n ~ u s t  declare its meaning as  a matter 
of law. Lester Bros. o. Tllompson Co., 210. 
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Where a contract calls for the delivery of wood trusses completely assem- 
bled at  the job site for a specified sum, the term "completely assembled" has 
a definite meaning, and while the manufacturer may be free to assemble the 
trusses a t  its plant or to assemble them for shipment a t  its plant and complete 
the assembly a t  the job site, the delivery to the purchaser in such condition a s  
to require appreciable labor to complete the assembly fails to meet the speci- 
fications of the contract. Ibid. 

Where contract is not ambiguous it is for court to declare the meaning. 
Church v .  Hancock, 764; Phillips v. Construction Co., 767. Words of contract 
referring to particular trade will be interpreted according to their trade mean- 
ing. Pllillips v. Construction Co., 767. 

21. Performance, Substantial Performance a n d  Breach. 
Evidence tending to show that the builder had its crew ready to handle 

trusses a t  the time of delivery by the manufacturer, that the trusses were too 
short, that the defect was not discovered until the crew had installed some of 
them, that the trusses installed had to be taken down, so that the crew lost 
time before it could be put back to work on some other job, is  held sufficient to 
be submitted to the jury on the issue of damages from the delivery of trusses 
failing to meet the specifications, even though the defective trusses were later 
replaced. Lester Bros. v. Thornpso?~ Co., 210. 

CORPORATIONS. 

9 12. Liability of Officers a n d  Agents to Third Persons. 
Corporate officer is personally liable for purchases when he does not dis- 

close that he is acting as agent of corporation. Howell v. Smith,  266. 

COURTS. 

9 2. Jurisdiction in General. 
Want of jurisdiction may be raised at  any time. Clark v .  Ice Cream Co., 

234. 

§ 3. Original Jurisdiction of Superior Court in General. 
The Superior Court has statewide jurisdiction. Richardson v, Richardson, 

621. 

§ 6. Jurisdiction of Superior Court on  Appeal f rom Clerk. 
Superior Court's jurisdiction on appeal from clerk is not derivative, but 

court gets complete jurisdiction of entire cause. Deanes v. Clark, 467. 

5 7. Appeals t o  Superior Court f rom Inferior Tribunals o r  Administrative 
Boards. 

Where the statute provides a hearing de novo on appeal, the hearing is 
anew as though no previous action had been taken. In ye Haues, 616. 

5 9. Jurisdiction of Superior Court After Orders o r  Judgments  of An- 
other  Judge. 

Where the entry of judgment by default is within the authority of the pre- 
siding judge, another judge of the Superior Court has no power to set the de- 
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fault judgment aside except in proceedings to vacate the judgment in accord- 
ance with statutory procedure. Wheeler v .  Thabit, 479. 

14. Jurisdiction and  Proceediugs i n  Superior Courts. 
An action instituted in a municipal-county court to recover a sum in excess 

of two thousand dollars must be instituted upon written pleadings as required 
in civil actions in the Superior Court, and while the matter is a question of 
procedure and not jurisdiction, such pleadings are prerequisite to the institution 
of such action, and in the absence of such pleadings defendant's motion to dis- 
miss is properly allowed. Ins. Go. v .  Johnson, 778. 

5 20. Conflict of Laws -Laws of This and Other States. 
Liability for negligence resulting in personal injury or death is determined 

by the laws of the state where the tort is committed, but the action is tran- 
sitory and the situs thereof is the county of the state in which the tort-feasor 
may be personally served with process. I n  re Scarborough, 565. 

CRIMINAL LAW 

§ 1. Nature a n d  Element of Crime in General. 
An ordinance proscribing the operation of certain businesses on Sunday is 

held to define the acts proscribed clearly enough so that a reasonably intelli. 
gent person is adrised of the acts forbidden and to furnish a standard and 
method for its enforcement, and therefore the act is not void on the ground 
that it is unconstitutionally uncertain and vague. Clark's u. Runter,  222. 

3 2. Intent ;  Wilfullness. 
A person is presumed to intend the natural consequences of his act where 

a specific intent is not an element of the crime, but where a specific intent, in 
addition to the intent to commit the act, is required, such intent is not to be 
inferred as a matter of law from the conlmission of the act, but must ordinarily 
be found by the jury from the facts and circumstances of the case. 8. .r;. Fer- 
guson, 558. 

8 s  3, 4. Attempts; Crimes and  Misdemeanors. 
An attempt to break and enter is a misdemeanor. 8. u. Grant, 662. 

8 14. Commission of t h e  Offense \tTithin This  State. 
Our courts hare jurisdiction over a conspiracy if any one of the conspir- 

ators commits within this State an overt act in furtherance of the common de- 
sign, even though the conspiracy may hare been entered into outside of the 
State. S. v.  Coldberg, 181. 

8 18. Jurisdiction - Degree of Crime. 
The Superior Court of Craven County does not have original jurisdiction of 

misdemeanors, G.S. 7-64, and therefore defendants may not be tried in the Su- 
perior Court upon indictment upon appeals from convictions in the recorder's 
court of trespassing. 8. v. Dove, 366. 

§ 17. Jurisdiction - Federal  and  S ta te  Courts. 
The filing in the U. S. District Court and in the State court, with notice to 

the solicitor, of a petition to remove a prosecution from the Superior Court to 
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the United States District Court, effects the removal, and the State court is 
thereafter without jurisdiction to proceed further in the case unless and until 
i t  is remanded by the United States District Court. S. v. Francis, 338. 

§ 26. Former  Jeopardy. 
A prosecution for forging a check will not bar a subsequent prosecution for 

forging an endorsement on the check. S. v. Shepard, 402. 

§ 31. Judicial Notice. 
The courts will take judicial notice of the county in which a municipality 

of the State is situate. S. v. Painter, 332. 

5 34. Evidence of Defendant's Guilt  of Other  Offenses. 
Testimony that some four months prior to the larceny of the safe as charg- 

ed in the bill of indictment, one of defendants stated that drawings of the work- 
ing parts of a safe shown to him by the witness belonged to defendant, that he 
had memorized them and that if he ever robbed another safe it would be a big 
one, held competent against such defendant in connection with the other evi- 
dence adduced by the State tedding to show that such defendant's animus con- 
tinued to and through the date of the offense charged and naturally included 
the comnlission of such offense. S. v. Ifiziglit, 17. 

Evidence of guilt of other like offenses is competent when it tends to show 
arlimus. S. v. Goldberg, 181. 

5 48. Silence of Defendant a s  Implied Admission. 
In  order for silence of defendant in the face of an incriminating statement 

to be competent as an implied adlnission of guilt, it must appear that the state- 
ment was inade in the presence and hearing of the defendant, that defendant 
understood the statement, that the statement mas made under circumstances 
naturally and properly calling for a reply, that the declarant or some person 
present had the right to the information, and that defendant had an opportunity 
to reply. S. c. G ~ f f c ~ ,  322. 

I t  is better practice for the court in the absence of the jury to hear evi- 
dence pro and con before determining the conlpetency of admissions or confes- 
sions by reason of silent acquiescence. Ibid. 

Silence held not an implied admission of guilt under the circumstances dis- 
closed by the evidence in this case. Ibid. 

§ 63. Evidence of Identity by Sight. 
The courts n-ill not hold as a matter of law that a witness could not iden- 

tify defendant by the lights of an automobile and street lights when the defen- 
dent n a s  sonie 20 feet away. S. c. H!rniplwc!j, 311. 

§ 67.1. Tape Recordings. 
Defendants held entitled to e s n w i ~ e  prosecuting ~vitness to establish right 

to later introduce a television recording in ericlence. S. 1;. Knight, 17. 

8 70. Hearsay Testimony i n  General. 
Testimony of staten~ents of a person no1 a witness that one defendant had 

paid for a car with t\venty dollar bills and that the other had tried to sell an- 
other car having bullet holes in its side, is hrwsny and incompetent to prove 
the facts recited in the statenieuts. S. v. G u f f e ~ ~ ,  322. 
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§ 83. Cross-Exaniiiiation. 
During cross-examination of prosecuting witness, defendants may hare wit- 

ness identify a television recording for the purpose of establishing their right 
to introduce it in evidence later, but introduction of entire recording constitutes 
introduction of e~idence by defendants. S. a. K n i g h t ,  17. 

§ 86. Rule that Party May Eot Impeach Own Witness and is Bound by 
Own Testimony. 

The State is bound by exculpatory statements of defendant introduced in 
eridence by it when such statements are not contradicted or shown to be false 
by any other evidence. S ,  v. Jo7~nson, 727. 

3 86. Tune of Trial and Continuance. 
Ordinarilr. a motion for continuance is addressed to the sound discretion 

of the trial judge, but m-hen the motion is based on a right guaranteed by the 
Federal and State Constitutions, the motion presents a question of law and the 
order of the court is rexiewable. S. v. Phillips, 263. 

Record held to show that no prejudice resulted from denial of motion for 
continuance. Ibid .  

§ 90. Admission of Evidence Competent for Restricted Purpose. 

Upon a joint indictment of two defendants, evidence tending to incriminate 
one of the defendants is properly admitted when its admission is restricted by 
the court exclusively to such defendant alone. S. v. K n i g h t ,  17. 

§ 91. Withdrawal of Evidence. 

The admission of incompetent evidence will not be held so prejudicial that 
its later withdrawal cannot cure the error in its admission when the incrim- 
inating part of such evidence is amply established by other competent evidence 
introduced a t  the trial and the irrelevant ])art is in no way connected with de- 
fendants so as  to prejudice them. S. v. Gold6ery,  181. 

§ 94. Conduct and Action of the Court and Expression of Opinion on 
Evidence During Progress of Trial. 

The record in this case is held to disclose that the questions asked the wit- 
nesses by the court were solely for the purpose of clarification of the witnesses' 
testinlony and did not constitute an expression of opinion by the court in rio- 
lation of G.S. 1-180. S. v. Goldberg, 181; S. v. Phillip, 263. 

In  a trial of two defendants on eight indictments containing twenty-nine 
counts it t ill not be held for prejudicial error that the court had delivered to 
the jurors blank tablets for the purpose of enabling them to list the indictments 
and the cvuuls as recitccl to them by the court. S. 2;. Goldberg,  181. 

§ 97. drguinent and Conduct of Counsel. 

During the examination of the prosecuting witness defendants have the 
right to have the witness ident ie  a television recording for the purpose of 
establishing their right to later introduce the recording in evidence, if they 
should so elect. but defendants are not entitled to introduce the television re- 
cording in its entirety on cross-examination while the State is putting on its 
evidence. and when defendants are allorred to put the entire recording in evi- 
dence without objection, the defendants are putting on evidence so as to 
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entitle the State to the opening and closing arguments to the jury. S. v. Knight, 
17. 

The act of the court in permitting the solicitor to insistently question de- 
fendant as  to a collateral matter denied by defendant and in repeating ques- 
tions relating to incompetent matter after the court had sustained a prior ob- 
jection to the question, Iield to require a new trial. S. I;. Wheeler, 651. 

5 98. Function of Court and  J u r y  i n  General. 
Contradictions in the State's evidence are to be resolved by the jury and 

not the court. S. 5.  Goldberg, 181. 

5 99. Consideration of Evidence on Motion t o  Nonsuit. 
On motion to nonsuit, the State's evidence must be considered in the light 

most favorable to it. S. z.. Goldbcrg, 181. 
Evidence favorable to defendant, in conflict with that offered by the State, 

is not considered on motion to dismiss. S. v. Coins, 707. 

§ 100. Necessity fo r  Motion t o  Nonsuit and  Renewal. 
Where defendant does not renew his nlotion for nonsuit a t  the close of all 

the evidence he waives his motion made a t  the close of the State's eridence, and 
the matter is not subject to review in the Superior Court. S, v. Howell, 657. 

5 101. Sufficiency of Evidence t o  Overrule Nonsuit. 
The jury may convict a defendant upon the unsupported testimony of an 

acconiplice or a co-conspirator, but it should do so only after scrutinizing the 
testimony and ascertaining that the witness mas telling the truth. S. v. Gold- 
berg, 181. 

The evidence, whether direct, circumstantial, or a combination of both, 
must amount to substantial proof of every essential element of the offense 
charged in order to warrant the submission of the issue to the jury, it being 
for the jury to determine whether the evidence establishes guilt beyond a rea- 
sonable doubt. S. 2;. Goins, 707. 

When the State's evidence and that of defendant are to the same effect and 
tend to exculpate defendant, motion for nonsuit should be allowed. S, v. John- 
son, 727. 

§ 104. Directed Verdict a n d  Peremptory Instructions. 
The correct form of peremptory instructions is that if the jury should find 

beyond a reasonable doubt the facts to be as all of the evidence tends to show, 
the jury should return a rerdict of guilty, but that if the jury is not so satis- 
fied it would be its d u t ~  to return a verdict of not guilty, since notwithstanding 
the evidence may be all one way the credibility of the evidence is always for 
the jury to determine. S. 2;. Kimball, 582. 

5 106. Instructions on  Burden of Proof and  Presumptions. 
I t  is error for court to charge in effect that the jury should either find all 

the defendants guilty or all the defendants not guilty, since each defendant is 
entitled to have question of his guilt of specific charge against him decided by 
jury. S. v. Morehead, 772. 

8 108. Expression of Opinion by Court  on Evidence in Charge. 
Where defendant testifies that he was with a person who was not his "girl 
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friend" but "just a friend, girl" the remark of the court drawing the jury's at- 
tention to the fact that defendant seemed to make a distinction will not be held 
for prejudicial error. S. c. Hztnzpkreu, 511. 

Where the court states fully the State's contentions but fails to state the 
contention of the defendant that the eridence completely failed to show the in- 
tent constituting an essential element of the offense charged. a new trial must 
be ordered. S. v. Crazcford, 638. 

5 111. Charge on Character Evidence a n d  Credibility of Witnesses. 
In  this prosecution for riolation of the liquor laws based upon testimony of 

an undercover agent, a charge to the effect that the State contended that the 
Alcoholic Bererage Control Board would not send out agents who were not 
thoroughly reliable and that i t  would be deplorable if officers could not be be- 
lieved, i s  held innppropriate and prejudicial. S. v, &forehead, 772. 

5 121. Arrest of Judgment .  
A motion in arrest of judgment must be based on defects appearing on the 

face of the record proper and it mag not be used, after verdict, as a substitute 
for a motion to nonsuit for variance. 8. v. Kimball, 582. 

On appeal from an inferior court the Superior Court must try defendant 
upon the original warrant in the absence of an  indictment, and when defen- 
dant is tried under an unauthorized amendment to the original warrant motion 
in arrest of judgment must be allowed. S. c. Dauie, 655. 

5 130. Conformity of Judgment  t,o Indictment,  Verdict o r  Plea. 
The indictment and not the commitment of the clerk controls. and the pun- 

ishment may not exceed that for the offense charged in the indictment. S. a. 
Grant, 652. 

5 131. Severity of Sentence. 
TVhere defendant seeks and obtains a new trial he takes the risk of con- 

viction of the crime charged in the bill of indictment even though the original 
conviction may have been for a less offense embraced therein, and the fact that 
different judges impose different punishment does not invalidate the sentence 
in~posed a t  a second trial. S.  v. W'illianzs, 172. 

The court is not compelled to give defendant credit for the period defen- 
dant spent in prison before a valid trial was had. Ibid. 

In  order to support judgment for a repeated offense the  a arrant or in- 
dictment should set forth that the prosecution is for a repeated offense and 
the time and place of the prior convictions of defendant. S. c. Painter, 332. 

Where the sentence imposed does not exceed the s t a t u t o r ~  limit, the Su- 
prerue Court will not hold that it violates the constitutional provision against 
cruel and unusual punishment except vhen there is no doubt, the authority to 
make adjustment if the sentence is disproportionately long being vested in the 
Governor and the Board of Paroles. S. v. Wright, 356. 

An attempt to break and enter is a misdemeanor for which the maximum 
punishment is two years imprisonn~ent. S. c. Grant, 652. 

5 139. The  Brief. 
Assignments of error not brought forward and discussed in the brief are 

deemed abandoned. S. v. Goldberg, 181. 



ANALYTICAL INDEX. 

CRIMINAL LAW-Continued. 

§ 161. Harmless and  Prejudicial E r r o r  in Instructions. 
An instruction which is more favorable to defendants that that to which 

they are entitled cannot be held prejudicial to them on their appeal. S. v. Gold- 
berg, 181. 

A sentence from the charge cannot justify a new trial when the charge 
read contextually is without prejudicial error. Ibid. 

5 165.1. Invited Error .  
Indulgence by the court in permitting defendant, who was represented by 

counsel, to personally cross-examine a witness, held not ground for a new trial, 
i t  not appearing that defendant was prejudiced thereby. 8, v. Phillip, 263. 

5 169. Determination a n d  Disposition of Cause. 
Ordinarily, when the judgment imposed is excessive the cause mill be re- 

manded for proper judgment, but when the maximum legal sentence has al- 
ready been served remand for proper judgment would be vain, so in such in- 
stance the cause will be remanded for correction of the judgment, with con- 
secutive sentences subquently imposed to fall into place on the basis of the 
correction. S. v. Grant, 652. 

§ 173. Post  Conviction Hearing Act. 
-4 delay of some two years in the hearing of a petition for a post-conviction 

reriev would seem inexcusable. 8. v. Hayes, 648. 

CURTESY. 

The husband and not the wife's heirs is liable for taxes on lands left by 
her. Smith v. Smith. 278. 

CUSTOMS AND USAGES. 

When properly pleaded, a local custom or one peculiar to a particular trade 
or business mag be shown in evidence for the purpose of clarifying ambiguous 
words of the contract, but evidence of custorns and usages is incompetent to 
vary or contradict the terms of a written agreement which is free from am- 
biguity. Lester Bros. v. Thompson Co., 210. 

Where the categorical terms of the contract r a u i r e  the manufacturer to 
complete the assembly of the trusses either at; its plant or, after shipment, on 
the job site, the admission of evidence of the manufacturer's contention that tho 
trusses were assembled for shipment in the customary manner is incompetent 
and irrelevant, since it tends to vary the t e r m  of the writing requiring com- 
plete assembly and not merely assembly for shipment. Ibid. 

Words of a contract referring to a particular trade will be interpreted by 
the courts according to their widely accepted trade meaning. Phillips v. Con- 
struction Co.. 767. 

DAMAGES. 

§ 3. Compensatory Damages f o r  In jury  t o  t h e  Person. 
In order to support recovery of permanent damages plaintiff must show 

with reasonable certainty that the injury proximately resulted from the wrong. 
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ful act of plaintiff and that such injury is permanent, and while absolute cer- 
tainty is not required, evidence which leaves the matters in mere speculation 
or conjecture is insufficient. Short v. Chapnlan, 674. 

Testimony of plaintiff a t  the time of the trial that her head and neck and 
left leg still hurt and that she had numbness in her left leg, without evidence 
that these complaints resulted from the injury in suit rather than from other 
causes, and without expert testimony that such injuries mould be permanent, is 
held insufficient to sustain an instruction that the jury might award damages 
for permanent disabilib. Ibid. 

$j 4. Measure of Damages to Property. 
The measure of damages for injury to personal property in this State is 

ordinarily the difference between the fair market value of the property im- 
mediately before and immediately after the injury, but when the property has 
no market there can be no market value, and in such instances the measure of 
damages may properly be gauged by the cost of repairs. Light Co, v. Paul, 710. 

In this action to recover for tortious destruction of a power pole, the trans- 
former attached to it, and a part of the transmission line and guy wire, i t  is 
held the court properly instructed the jury that the measure of damages was 
the out-of-pocket expenses of repair and replacement of the damaged facilities, 
less salvage value of the replaced parts. Ibid. 

§ 10. Punitive Damages. 
Punitive damages may be awarded in a civil action, not as an award of 

compensation, bnt by way of punishment or penalty for conduct intentionally 
rrrongful. Allred v. Graves, 31. 

Punitive damages may be recovered for an unlawful and malicious assault. 
Ibid. 

A party constructing, under written permission of the Highway Commis- 
sion, a sewer line within the highway easement across land owned by another 
in fee mar not be held liable for punitive damages by such owner of the fee. 
Van Leuz'en 2;. Motor Lines, 639. 

DEATH. 

§ 3. Xature and Grounds of Action for Wrongful Death. 
Any recorery for wrongful death must be based on actionable negligence 

under the general rules of tort liability. 3 f a m  2;. Henderson, 335. 
Liability for negligence resulting in personal injury or death is determined 

by the laws of the state where the tort is committed, but the action is transitory 
and the situs thereof is the county of the state in which the tort-feasor may be 
personally served with process. In  re Scarborough, 5%. 

§ 8. Distribution of Recovery. 
Under the facts of this case it i s  held that equity and justice require that 

the settlement for the wrongful death of a minor be divided between the cause 
of action for pain and suffering prior to death, against which are chargeable 
one-half of the cost of administration, including one-half attorney's fees, court 
costs, etc.. and hospital and medical expenses, and the cause of action for 
~ ~ r o n g f u l  death, against which are chargeable one-half the costs of adminis- 
tration, hospital and medical expenses not exceeding $300.00, with the balance 
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to be paid the deceased's mother unless it be determined that she had aban- 
doned hi111 prior to his injury and death. I n  re Peacock, 749. 

DECLARATORY JUDGMENT ACT. 

§ 1. Nature a n d  Grounds of Remedy. 
The Commissioner of Revenue cannot be sued under the Act. Housing Au- 

tliority v. Johnson, '76. 
A contract, including a contract of insurance, may be the subject of a pro- 

ceeding under the Declaratory Judgment Sc t  even before a breach of the con- 
tract when there is a controversy between the parties as to their respective 
legal rights and liabilities under the policy and the resolution of such contro- 
rersy is presently necessary to enable the parties to elect between conflicting 
positions in a companion case. Ins. Co. u. Roberts, 286. 

8 2. Proceedings Under t h e  Act. 
Where the complaint alleges an action justiciable under the Declaratory 

Judgment Act a clcvnurrer is not apposite even though plaintiff is not entitled to 
the relief sought by him, but the court, after the filing of answer and the intro- 
duction of such eridence as  the parties elect to present, should proceed to de- 
clare the rights of the parties. Ins. Go. v. RoOerts, 285. 

In a proceeding under the Declaratory Judgment Act the plaintiff should 
set forth in his pleading all facts necessary to disclose an existing controversy 
justiciable under the Act and all facts necessary to a complete adjudication of 
the controversy. Haleu v. Pickelsinaer, 293. 

DEDICATION. 

8 1. Acts Constituting Dedication. 
The sale of lots in a subdivision by deed referring to a recorded plat show- 

ing lots, streets, and a golf course, and containing restrictions that the de- 
velopers were dedicating the golf links and the playground for the use and 
pleasure of the owners of the lots, is held a valid dedication of the golf course 
to the purchasers of lots in the subdivision, irrespective of acceptance by the 
public, but the dedication is to owners of lots and lands within the development 
and does not constitute a dedication to the owners of lots in the neighborhood 
or in an adjacent subdirision. Realty Co. v. Hobbs, 414. 

DEEDS. 

8 8. Consideration. 
While the consideration named in a deed is presumed correct, the matter 

is contractual and may be inquired into by parol, but partial or even total fail- 
ure of consideration will not alone render the deed invalid and the inquiry in 
regard thereto will not be allowed to alter or contradict the conveyance itself, 
although it may be a competent circumstance in an action to set aside the con- 
veyance for fraud. Gadsden v. Johnson, 743. 

8 12. Estates  Created by Construction of Instrument  i n  General. 
Restrictive corenants inserted in a warranty deed between the description 

and the habe?zdu?n are not invalid as  repugnant to the unqualified fee conveyed 
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by the instrument, since such restrictions do not delimit the fee and are not re- 
pugnant to the conveyance of the fee simple. Realty Co. v. Hobbs, 414. 

$j 19. Restrictive Covenants. 
The servitude imposed by restrictive covenants in a deed is a species of 

incorporeal right which runs m-ith the land and is binding upon mesne pur- 
chasers from the grantor, even though the restrictions are not inserted in sub- 
sequent deeds. Realty Co. v. Hobbs, 414. 

The grantee of lands in a deed restricting its use to a golf course may not 
convey an easement for a street across the golf course to the owners of land in 
a n  adjacent subdirision, since such use is inconsistent with the use contemplated 
by the restrictire covenants. Ibid. 

DISORDERLY CONDUCT AND PUBLIC DRUKKENXESS. 

"Drunk" within the meaning of G.S. 14-33.5 is not synonymous with "un- 
der the influence of intoxicating liquor" within the intent of G.S. 20-138 and 
G.S. 20-139, and in a prosecution for public drunkenness an instrnction apply- 
ing the definition of "under the influence of intoxicating liquor" must be held 
for prejudicial error. S. v. Painter, 332. 

"Drunli" within the meaning of G.S. 14-335 is synonymous with "intoxicat- 
ed", and a person is drunk within the meaning of the statute when he is so 
far  under the influence of intoxicating liquor that his passions are visibly ex- 
cited or his judgment materially impaired, or when his brain is so f a r  affected 
by potations of intoxicating liquor that his intelligence, sense-preceytions, judg- 
ment, continuity of thought or of ideas, speech and coordination of volition 
with muscular action, or some of these faculties or processes, are materially 
impaired. Ibid. 

DIVORCE hYD ALINOSY. 

$j 8. Abandonment. 
One suouse is not justified in leaving the other unless the conduct of the 

other is such s s  to render it impossible for the first to continue the marital r e  
lation with safe&, health and self-respect, and is stficient to constitute ground 
for divorce, a t  least from bed and board. Pressley o. Pressley, 326. 

5 13. Divorce on Ground of Separation. 
A deed of separation Iegalizes the separation, and neither party may attack 

its legality on account of the prior misconduct of the other. Jones v. Jones, 612. 

$j 16. Alimony Without Divorce. 
Separation agreement does not preclude wife from recovery of alimony 

without dirorce when the agreement has been breached by the husband. TVi1- 
son v. Wilson, 40. 

,4 wife is entitled to reasonable subsistence and counsel fees from the 
estate or earnings of her husband if he is  guilt^ of misconduct which would 
entitle her to dirorce, either absolute or fronl bed and board. Pressley v. Press- 
ley, 326. 

Evidence held insufEcient predicate for instruction on principle that sepa- 
ration induced by inisconduct of wife would not constitute abandonment. Ibid. 
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5 17. .%liniony upon Divorce froin Bed a n d  Board. 
The court is without authority to award the wife alimony and counsel fees 

while a valid deed of separation between the parties remains unimpeached. 
Williams v. Willian~s, 48. 

A resumption of marital relations rescinds a prior deed of separation. Ibid. 

3 18. Alimony Pendcnte Lite. 
Where husband breaches separation agreement the wife may recover sup- 

port. TVilson .v. Wilson, 40. 
Defendant in an action for divorce from bed and board may not contend 

that the court is without power to award counsel fees and subsistence pendate 
lite until after the validity of a prior deed of separation between the parties 
had been determined by a jury, but the court may enter the order pendente lite 
upon its findings that the deed of separation had been rescinded by a resump- 
tion of the marital relations, although its finding in this respect is not binding 
on the trial on the merits. Williams v. Williams, 48. 

Under the 1961 amendment to G.S. 50-15 the lower court is no longer under 
the necessity of setting forth its findings of fact in detail in awarding sub- 
sistance prnde~ i tc  lite under G.S. 80-16, and when the evidence is sufficient to 
sustain an affirmative finding of all the predicate facts i t  will be presumed on 
appeal that the court found the facts entitling the wife to subsistence, and that 
it appeared to the court that the wife lacked sufficient means on which to sub- 
side during the pendency of the suit. Ibid. 

Where plaintiff's amended complaint in an action for alimony without di- 
vorce alleges that the prior separation agreement between the parties was 
void, first because obtained by fraud and second because defendant had not 
made the payments as therein stipulated, it  is error for the court upon the 
hearing of plaintiff's application for counsel fees and subsistence pendente lite, 
to decree that defendant pay the sums due under the separation agreement, 
since the court may not award plaintiff what amounts to specific performance 
of the separation agreement which plaintiff has alleged n7as void. Coe v. Coe, 
174. 

I t  is error for the court upon the hearing of the wife's application for ali- 
mony pendente lite to confine the hearing to the respective earnings of the 
parties and refuse to hear the husband's affidavit or evidence in support of his 
contentions that he had not abandoned his wife but had been forced to leave 
home because the wife's conduct made it impossible for him to lire with her, 
since a wife who has abandoned her husband without justification has no right 
to alimony. Pavlier v. Parker, 176. 

8 210. Jurisdictiou to  Award Custody and  Support of Children of Mar- 
riage. 

h separation agreement does not deprive the court of its authority to enter 
an order requiring the husband to malie speci6c monthly payments for the sup- 
port of the minor children of the marriage, and the amounts agreed upon in 
the deed of separation for the support of the children is merely evidence for 
the court to consider with other evidence in determining a reasonable amount 
for their support. Willianzs v. Williams, 48; Richardson v. Richardson, 521; but 
the decree precludes the wife from recovering payments thereafter falling due 
under the deed of separation, although she may sue for amounts delinquent a t  
the time of the decree. Richardson v. Richardson, 521. 
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DIVORCE AND ALIMOKY-Continued. 

Where there has been no divorce between the parties and no facts alleged 
constituting ground for divorce, action for support of children cannot be main- 
tained under G.S. 60-13 or G.S. 60-16. Mztrphu I;. Murphy, 96. 

Where the children of the marriage are residents of this State and the 
parents are personally before the court, our courts have jurisdiction in the 
wife's action for subsistence under G.S. 60-16 to award the custody of the 
children to the wife and decree the amount defendant should contribute for 
their support, and to punish him as for contempt for wilful failure to comply 
n-ith its order, notwithstanding that the husband may hare obtained a decree 
of divorce in another State after the entry of the order for support. Whit ford  
u. Ti'hitford, 363. 

Courts of this State have jurisdiction to modify decree of another state 
an-arcling custody of children when children are in this State. Dees 2;. McEenna, 
373. 

The fact that the child of the parties is born prior to their marriage cere- 
mony does not affect the jurisdiction of the court, in decreeing annulment of 
the marriage. to award the custody of the child. Ibid .  

When the children are in this State our courts have jurisdiction to award 
and support notwithstanding the pendency of the wife's action for divorce in 
another state. 112, re  Skipper, 592. 

§ 23. Support of Minor Children of Marriage. 
The amount to be allowed by the court for the support of the minor chi1 

dren of a marriage rests in the court's sound discretion upon consideration of 
the needs of the children in the light of the special circumstances of the par- 
ties, their station in life, their standard of living and the advantages to n-hich 
they had become accustomed. Ti7illiarns c. Trillia?ns, 48. 

9 7. Acquisition of Rights of Way. 
There is no statutory provision for appeal by a drainage district from 

order of the clerk allowing specified sums to landowners for easements taken 
for rights of way; G.S. 166-70.1 provides for appeal only on the part of land- 
owners. It& re Draitzage, 407. 

EASEMENTS. 

§ 7. Location and  Relocation of Easement. 
Where the Highway Commission purchases the right of way from an abut- 

ting owner, with provision that the owner should have access to the highvay, 
the Highway Commission is in effect the servient o1rner with respect to the 
right of access, and it has the right to locate the access road under the gen- 
eral rule that. where the grant does not fix the location of an easement, the 
owner of the serrient estate has the right in the first instance to designate the 
location, subject to the limitation that it must exercise the right in a reason- 
able manner with due regard to the rights of the abutting owner. Abdalla 2;. 

Higl~zcau Comnz., 111. 
Restricted access to service road and denial of access along interchange 

ramp held in conformity with right of wa.r agreement. Ibid. 
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§ 8. Nature a n d  Extent of Easement. 
The grantor of an easement of access may not obstruct the easement SO 

as to interfere with its reasonable enjoyment by the grantee, and he has no 
right to do or perrnit the doing of anything which results in the impairment of 
the easement granted. Strickland v. Shew, 82. 

Whether grade of street constructed by dereloper interferred mith reason- 
able use of easement for access by purchaser of lot held for jury. Zbid. 

EJECTMENT. 

§ 6. Nature a n d  Essentials of Right  of Action. 
Where, in an action in ejectment, the defendant alleges facts constituting 

a sufficient predicate for the declaration of a constructive trust in her favor, 
the pleadings raise material issues of fact and plaintiff is not entitled to judg- 
ment on the pleadings, and further, the fact that defendant's further answer 
alleges that she had suffered a loss in a specific sum "in her sale of said prem- 
ises prior to the filing of this action" will not be construed as an admission de- 
feating defendant's defense, it not appearing that she had parted mith all of her 
interest in the premises prior to the action. Edwards v. Edwards, 445. 

8 8. Defendant's Bond. 
A municipality is not required to file bond in defending an action for the 

possession of real property, since G.S. 1-111 does not apply to the State or its 
agencies. Iiistler ti. Raleigh, 775. 

ELECTION O F  REMEDIES. 

Cj 1. \Vhen Election is  Required. 
A party is put to his election only when the remedies available to him are 

mutually inconsistent so that if he asserts the one he must necessarily repudiate 
the other, and the doctrine does not apply to co-existing and consistent rem- 
edies. Richardson 2). Richardson, 521; Van Leuven v. Motor Lines, 539. 

ELECTIONS. 

§ 2. Qualification of Electors and  Registration. 
That part of G.S. 163-30 which requires an elector desiring to change his 

party affiliation to swear that he desires to make the change in good faith held 
constitutional and valid in having as its purpose the prevention of raids by one 
political party into the ranks of another in primary nominations, but the re- 
mainder of the statutov oath requiring the elector to swear or affirm that he 
will support the nominees of the party at  that and in future elections until he 
should again change his affiliation, is void as preventing a voter from casting 
his ballot according to the dictates of his conscience. Clark v, Meylatzd, 140. 

ELECTRICITY. 

§ 2. Service t o  Customers. 
Respective rights of power company and electric membership corporation 

to furnish electricity to customers within ttwitory annexed by municipality. 
Uenzbersltip Corp. v. Light Co., 516. 
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E X I N E S T  DOMAIS. 

§ 2. Acts Constituting a "Taking." 

At common law the owner of land abutting a highway, while not entitled 
to access at  all points along the boundary between his land and the highway, 
has a special right of easement for access purposes, and substantial interfer- 
ence with this free and convenient access to the highway is a "taking" of a 
property right for which he may recover just compensation. Abdalla v. High- 
rcalj Conzm., 114. 

The common law right of access of tlie owner of property abutting a high- 
way does not apply when the owner has conveyed a right of way to the High- 
way Commission, since in such instance the respective rights of the parties 
must be ascertained from the construction of the right of way agreement. Ibid. 

When plaintiffs are giren access to the main highway by means of a ser- 
Yice road abutting their property, the fact that the main highway is changed 
into a nonaccess highway does not constitute a "taking" of plaintiff's property, 
either in depriving plaintiffs of direct access to the highway or in diminish- 
ing the flow of traffic having direct access to plaintiff's property, the inconven. 
ience resulting from the necessity of using a more circuitous route and any 
diniinution in value to plaintiff's proper& being incident to the exercise of the 
police power and danznunz absqzle injuria. Moses 2;. Highway Comnz., 316. 

The constrnction of a sewer line within a highway right of way imposes an 
additional burden on the fee for which the owner is entitled to compensation. 
Van Letwen v. Motor Lines, 339. 

8 6. Evidence of Value. 

Where there is evidence that the sale of another tract of land in the lo- 
cality was not a sale on the open market but a purchase forced because of ne- 
cessity, the evidence supports the court's ruling excluding evidence of the pur- 
chase price of such other tract because of want of showing of similarity be- 
tween it and defendant's property. High tca~  Comnz. v. Pearce, 760. 

§ 11. Actions t o  Assess Compensation. 

The failure of the court to charge the jury that it  should not consider a 
building conipleted by the o\vner after the taking in fixing the value of the land 
remaining to the owner held not prejudicial in view of the fact that all of tlie 
evidence and the charge related to the value of the land immediately before 
and immediately after the taking, and thus escluded any value added after the 
taking. Hightca~ Comm. u. Pearce, 'iGO. 

ESGISEERS.  

8 2. Duties and Liabilities. 

Engineering is a profession, and when an engineer undertakes to design 
and fabricate a nlechanical niudel of a piece of machinery, the engineer implies 
that he possesses that degree of professional learning, skill and ability which 
others of that profession ordinarily possess, and that he will exercise reason- 
able care in the use of such skill and will esercise his best judgment in his 
performance of the undertaking, and he may incur liability in tort for negli- 
gent performance or in contract for breach of warranty of ~ual i ty .  Service Co. 
u. A'nles Co., 6 0 .  
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ESCAPE. 

8 1. Prosecutions fo r  Escape. 
Where, in a prosecution under G.S. 148-45(a), all of the evidence tends to 

show that defendant mas a work-release prisoner and that defendant, instead 
of reporting to the pickup point after work for return to the prison camp, vol- 
untarily went to his home without permission, the evidence discloses a viola- 
tion of G.S. 148-46(b) and will not support a conviction of the offense charged, 
and therefore peremptory instruction for the State upon the charge is error. 
S. u. Kimball, 682. 

ESTATES. 

8 5. Actions fo r  Waste. 
The sale of timber under agreement betveen the life tenants and the then 

surviving contingent remaindermen and the distribution of the proceeds of sale 
pursuant to the agreement cannot constitute waste and therefore cannot ter- 
minate the life tenancies or work a forfeiture thereof. Stvickland ?;. Jacksott, 
360. 

$j 6. Liability f o r  Taxes. 
The son during the lifetime of his father is not liable for taxes on property 

inherited from his mother. Smith ?;. Smith, 278. 

EVIDESCE. 

I. Judicial Notice of Governmental Acts a n d  Geographical Facts. 
The courts will take judicial notice of the county in which a municipality 

of the State is situate. S. 2;. Painter, 332. 
The State courts will take judicial notice of the Federal regulations goc- 

erning airplanes. Ma~uz u. Hettderso)?, 338. 
Our courts are not required to take judicial notice of a decree of a court 

of another state. Whitford c. TVlzitford, 363. 
The courts will take judicial notice that R'euse River in Pamlico County is 

a large, navigable river. &filler v. Coppage, 430. 

4 Communications Between P h ~ s i c i a n  a n d  Patient.  
Physician may not be required to disclose confidential information by dep- 

osition prior to trial. Lockwood v. UcCaskill, 734. 

8 20. Competency of Allegation i n  Pleadings. 
A party is bound by an allegation contained in his own pleading and he 

cannot subsequently take a position contrary thereto. Dacis u. Rigsby, 684. 

§ 23. Proof of Public Records and  Documents. 
-4 decree of a court of another State should be authenticated as prescribed 

by 28 U.S.C.A. 1738, and a decree authenticated only by certification of a per- 
son designating himself as an attorney at  law is insufficient. Whitford u. Whit- 
ford, 363. 

42. Expert  Testimony i n  General. 
The purpose of testimony of expert witnesses is to give the jury the benefit 

of opinions by experts upon factual situations of which the experts have no 
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personal knowledge but which may be bound by the jury from the evidence. 
I?ayram .z'. McCuiston, 392. 

9 61. Examination of Experts. 
A hypothetical question mag include only facts which are supported by evi- 

dence theretofore introduced, and should not contain repetitious, slanted, and 
argumentative words and phrases. Ingraiw w. NcCuiston,  392. 

A hypothetical question should not assume that plaintiff was in excellent 
psychological health prior to the accident when all of the eridence indicates 
plaintiff always had some nervousness; it should not assume plaintiff developed 
"suicidal tendencies" when the eridence discloses only mental depression; it 
should not assume injury to a part of the spine of which there was no evidence. 
Ibid. 

A hypothetical question to an expert may not be predicated in whole or in 
part upon the opinions, inferences, or conclusions of another witness, eithw 
expert or lay, but may be predicated upon such opinions or conclusions only 
when the opinions or conclusions are in evidence and are assumed to be facts; 
i t  is error to include in a question to one medical expert a statement that a t  
the time of the examination by another ?\-pert such other expert diagnosed 
plaintiff's condition in a certain manner. Ibid. 

-1 hypothetical question relating to whether the accident could not have 
caused specific physical injury to plaintiff's spine should not include facts as- 
sumed in regard to plaintiff's mental health. Ibid. 

d hypothetical question relating to whether plaintiff's injuries resulted in 
permanent mental or enlotional injury should not assume the very facts sought 
to be established by the expert's opinion. Ibid. 

Hypothetical questions relating to whether the accident in suit caused 
specific injury to plaintiff's spine and permanent emotional injury should not 
contain references to plaintiff's childhood, the cost of medical bills, her consul- 
tation with another medical expert and his diagnosis, the route and manner of 
plaintiff's driving which brought her to the scene of the collision. or other en- 
tirely extraneous facts. Ibid. 

3 64. R u l e  T h a t  P a r t y  i s  Bound by His  Own Testimony. 
While a party may not impeach his own witness and is bound by the tes- 

timony which he hirmelf elicits, he is not precluded from showing the facts to 
be otherwise than as testified to by the witness. F ~ m e r a l  Home w. Pride,  723. 

EXECUTION. 

9 17. Execution Against the Person. 
Execution against the person of defendants may issue after return of ex- 

ecution against their property has been returned wholly or partly unsatisfied 
when the judgment is for punitive clamnges. Allrcd c. Graces, 31. 

EXECUTORS AND AD~IINISTRATOR8. 

5 3. Appointment of L4dministrators. 
Authority to appoint an administrator is vested in the clerlr of the Su- 

perior Court, but such authority is limited to the instances set forth in the 
Statute, G.S. 28-1. I12 re Scarborough, 365. 
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EXECUTORS AND ADMINISTRATORS-Contilzued. 

The clerk of the Superior Court of the county in which personal service 
may be had upon the agent of the tort-feasor has authority to appoint an an- 
cillary administrator to sue for wrongful death, notwithstanding deceased was 
a nonresident, died in another state, and that the tort resulting in death OC- 

curred in another state, the right of action for wrongful death being an asset of 
the estate in the county in which the tort-feasor is found. Ibid. 

The authority of the clerk of the Superior Court of a county of this State 
to appoint an ancillary administrator is not affected by matters relating to de- 
fense, such as settlement. Ibid. 

8 13. Proceedings t o  Sell t o  Make Assets t o  P a y  Debts. 
There  the widow elects to take a life estate in the real estate as permit- 

ted by G.S. 29-30 and admits that a sale of the real estate is necessary to pay 
debts of the estate and asks that the cash value of her life estate be computed 
and paid from the proceeds of sale, the appeal of an heir on the ground that 
the widow had forfeited any interest in the estate is premature, the rights of 
the parties in the distribution of the proceeds of the sale not being adjudicated 
by the order of the sale. Lzccas v. Felder, 169. 

§ 24a. Actions fo r  Personal Services Rendered Decedent. 
In this action to recover for personal services rendered decedent the evi- 

dence is held sufficient to be submitted to the jury under authority of Johnson 
v. Sanders, 260 N.C. 291. Qibbs v. Jones, 610. 

FORGERY. 

§ 2. Prosecution. 
A prosecution for forging and uttering a specifically described check will 

not support a plea of former jeopardy in a subsequent prosecution for forging 
an endorsement upon the identical check and uttering the check with the forged 
endorsement, knowing it had been forged. S. o. Shepard, 402. 

FRAUD. 

8 2. Construction o r  Legal Fraud.  
Where the stepson executes a deed to his interest in realty inherited from 

his father to his stepmother, the administratrix of his father's estate, the law 
presumes fraud even though the administratrix pays a fair consideration, and 
the son is entitled to have the issue submitted to the jury in his action to re- 
scind his deed. Smith v. Smith, 278. 

§ 3. Material Misrepresentation of Past o r  Subsisting Fact. 
A promissory representation is sufficient basis for fraud if i t  is made with 

fraudulent intent and with a present intent not to perform. Gadsden v. John- 
son, 743. 

§ 8. Pleadings. 
Sufficiency of allegations of fraud. Gadsden 2;. Johnson, 743. 

§ 11. Sufflciency of Evidence and  h'onsuit. 
Inadequacy of consideration is a circumstance to be considered by the jury 

in connection with other relevant circumstances on the issue of fraud, and when 



N.C. ] ANALYTICAL IXDEX. 

it  i- so gross that i t  shows practically nothing was paid, i t  may be sufficient to 
be submitted to the jury without other eridence. TVall v. Rufittin, 720. 

FRAUDS, STATUTE OF. 

§ Ba. Contracts Affecting Real ty  i n  General. 
A contract between a broker and the owner to negotiate a sale of land is 

not required to be in writing. TAo??zpso?z-JfcLea??, IRC. v. Campbell, 310. 

§ G b .  Contracts t o  Convey o r  Devise. 
Plaintif& evidence to the effect that the holder of the legal title orally 

promised to conrey the property to his intestate in extinguishment of a debt 
owed the intestate is insufficient to establish an enforceable contract when the 
owner denies the alleged contract to convey, since the denial of the contract is 
a sufficient pleading of the statute of frauds and under the statute such con- 
tract is void notwithstanding the introduction of eridence tending to establish 
the par01 agreement. Hunt  u. Hunt,  438. 

HABEAS CORPUS. 

§ 3. F o r  Custody of Children. 
Coniplaint llcld to allege facts sufficient to constitute causes of action for 

support and custody of minor children of marriage. Nztrpl~y 1;. Hurphy, 93. 
While a reasonable allowance for attorney's fees may be made a part  of 

the costs in a hubeos corpus proceeding, this may not be done until there is R 
proper hearing or an opportunity for defendant to be heard. Ibid. 

The pendency in another state of the wife's suit for divorce and custody 
and support of the children of the marriage does not deprive the courts of this 
State of jurisdiction in lrabcus corpus proceedings against the husband to d e  
termine the right to custody, the children, constituting the res, being within the 
State. I n  1.e Skipper, 502. 

5 5. Rights  of Way a n d  Access. 
Omux of abutting property has common law right of access to highway, 

but not a t  all points along the boundary; but when he conveys the right of way 
to the Commission his right of access must be determined from a construction 
of the right of way agreement. Abdalla v. Highlcay Conm. ,  114. 

The Highway Commission has exclusive control of a higlnray easement and 
authority to make reasonable rules and ordinances to implement such control, 
G.S. 136-18(10), G.S. 136-93, and it may iisue a permit authorizinq the holder 
of the permit to conftruct a sewer line within the right of way orer lands omn- 
ed by another in fee, but in such case the owner of the fee is entitled to com- 
pensation for the additional burden placed upon the land. Van Leuccn 27. Motor 
Liws, 539. 

HOJIICIDE. 

§ 9. Self-Defense. 
A person in his own home n-ho is free from fault in bringing on the diffi- 

culty is not rwuired to retreat in the fact of an assault, regardless of its char- 
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acter, but is entitled to stand his ground and repel force force so as to 
orercoine the assault and secure himself from harm, provided excessive force is 
not used. 8. v. Jolinson, 727. 

§ 13. Presumptions and  Burden of Proof. 
While the intentional killing of a human being with a deadly weapon raises 

the presumption that the killing mas unlawful and done with malice, this rule 
of law does not mean that the burden of showing an unlawful killing does not 
rest with the State. S. v. Johnson, 727. 

9 U). Sufficiency of Evidence and  Nonsuit. 
Where defendant's evidence as  well a s  the State's evidence upon the point 

disclosed that defendant was in her home with the screen door hooked, that de- 
ceased was drunk and had theretofore assaulted defendant, and after being 
told to leave began arguing and cursing, that defendant went to the kitchen and 
procured a knife and deceased broke open the door and attempted to grab 
her, stabbed him with the knife, inflicting fatal wounds, is held to warrant non- 
suit, since the evidence affirmatively establishes self-defense. 8. v. Johnson, 727. 

HUSBAR'D AND WIFE. 

8 2. Rights, Privileges and  Liabilities i n  General. 
The law imposes upon the husband the duty to support his wife, which 

duty may be enforced by decree of the court, and such duty is a continuing 
one so that the fact that the husband has performed such duty in the past is 
no defense against present failure to perform. Wilson v. Wilson, 40. 

11. Construction a n d  Operation of Separation Agreements. 
A separation agreement when properly executed is binding and conclusive 

on the parties. Wilson v. Wilson, 40. 
Where husband breaches separation agreement it cannot preclude the wife 

from recovery of alimony without divorce and pendente lite. Zbid. 
The court is without authority to award the wife alimony and counsel fees 

while a valid deed of separation between the parties remains unimpeached, but 
the deed of separation does not affect the court's jurisdiction to order the 
husband to make payments for the support of the children of the marriage. 
Williams v. Williams, 48. 

The ordinary rules governing the interpretation of contracts apply to sepa- 
ration agreements, and the courts are without power to modify them. Church v. 
Hancock, 764. 

Where the terms of a contract are plain and explicit, the courts will de- 
termine its legal effect and enforce it as  written. Zbid. 

In consideration of the wife's relinquishment of her right to rents and 
profits from lands jointly owned by them (she being entitled to one-half there- 
of after the dirorce subsequently obtained by her), the husband agreed to pay 
a sum monthly to her for the support of her and the children of the marriage, 
with provision for reduction in a certain amount if she remarried and pro- 
vision for reduction in a certain other amount in the event of the death of s 
child, the payments to continue to a date specified. Held: The husband is not 
entitled under the support agreement to reduce the payments upon the mar- 
riage of a child within the term of the contract. Zbid. 
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HUSBAND AKD WIFE-Continued. 

§ 12. Revocation a n d  Rescission of Deeds of Separation. 
Bllegations and evidence that the wife signed the deed of separation pro- 

viding for the support of the children of the marriage in desperation because of 
her destitution held insufficient for the cancellation of the agreement since a 
threat to withhold that which n party has an adequate remedy to enforce can- 
not constitute duress. Jones c. Jones, 612. 

II  9 13. Enforcement of Deeds of Separation. 

Allegations held to state cause of action for breach of separation agree- 
ment or for habeas corpus. Jfzwpl~u o. Jfurphu, 96. 

The wife may sue in her own name to recover the amount the husband is 
delinquent in payments for the support of the minor children of the marriage 
as set forth in a deed of separation executed by the parties, but the wife holds 
the recovery of snch amounts as trustee for her children. Richardson u. Rich- 
ardson, 521. 

Where a divorce decree is subsequently entered providing a less amount for 
the support of the children, the wife may recorer the amount due under the 
deed of separation at  the time the decree was entered, but she may not recover 
under the deed of separation for payments subsequently due. Ibid. 

ISDICTMEST ASD WARRAXT. 

§ 4. Evidence and Proceedings Before Grand Jury.  
The courts will not inquire into the extent incompetent evidence may have 

been admitted before the grand jury, it appearing that there was sufficient com- 
petent evidence to support its findings. S .  2;. Goldberg, 181. 

The failure of the indictment to shon- by check marks or endorsement on 
its back that witnesses appeared before the grand jury is not grounds for 
quashal. S. c. Smith, 613. 

9 8. Joinder of Defendants and  Counts. 
An indictment may jointly charge two defendants with non-burglarious 

breaking and entry, with larceny, and with receiving, since the offenses may 
be committed by more than one person a t  the same time. S, v. Knight, 17. 

An indictment may join a count of non-burglarious breaking and entry 
with a count of larceny and a count of receiving. Ibid. 

§ 10. Identification of Accused. 
The fact that defendant's name does not appear in the affidavit upon 

which the warrant in arrest was issued is not fatal when the warrant itself 
identifies defendant by name. S.  c. Ilozcell, 657. 

§ 12. Amendment. 
A warrant cannot be amended to charge a different, although related of- 

fense. S. v. Davis, 635. 

8 17. Variance. 
The fact that the indictment charges that the crime was committed on one 

day and the evidence sets the date five days thereafter ordinarily is not a ma- 
terial variance. S. 2;. Willianzs, 172. 
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INFANTS. 

5 1. Protection and  Supervision of Infants by Courts. 
Where a note owned by the estate is payable solely out of the proceeds 

of insurance on testator's life, and there is a real controversy whether insurers 
are liable on the policies, a court of equity has jurisdiction to approve for 
minor beneficiaries of the estate a compromise payment by insurers. Trust GO. 
6. Buchan, 593. 

§ 2. Liability of Infants on  Contracts. 
An infant is liable for necessaries, including medical services rendered in 

an emergency to save his life, as an exception to the general rule that a n  infant 
is not liable on contract. I n  r e  Peacock, 749. 

5s 5,  6. Authority of Next Friends and  Guardians Ad Litem. 
The powers of a next friend or guardian ad litem, as distinguished from a 

general guardian, are coterminous with the particular action, so that the entry 
of judgment renders him f u ~ c t u s  oflcio, and he has no authority to receive pay- 
ment of the judgment for the minor. Teele 5. K e w ,  148. 

ISJUNCTIONS. 

13. Continuance and  Dissolution of Temporary Orders. 
The constitutionality of a statute ordinuily will not be determined upon 

the hearing of an order to show cause, but the question of constitutionality 
should be determined upon the final hearing after the filing of answer when 
all of the facts can be shown. dlilk Contnz. v. Dage~tllardt, 281. 

Where all of the evidence is to the effevt that defendant retailer's acts in 
selling milk below cost as  defined by G.S. 103-266.21 mas not for the purpose of 
injuring, harassing, or destroying con~petition with other retail grocers in the 
vicinity as alleged in the complaint, the prima facie case created by the statute 
is rebutted and it is error for the court to continue to the hearing the tempo- 
rary order restraining defendant from selling milk below cost. Ibid. 

Findings and adjudications upon the hearing to sllow cause are not bind- 
ing upon the hearing on the merits. Roberts v. Atkins, 736. 

§ 14. Hearing on  t h e  Merits and  Judgment .  
Where injunction is the sole relief sought and plaintiff's evidence a t  the 

final hearing fails to malie out a cause of action for the relief, dismissal of the 
action is proper. Grcaze Co. v. gelleu, 166. 

INNKEEPERS. 

§ 1. Definitions. 
G.S. 72-1 has no application to a prosecution of defendant for trespass in 

refusing to leare a restaurant after she had been ordered to do so by the man- 
ager of the restaurant, notwithstanding that the manager also owned an ad- 
jacent motel, when there is no eridence that he o~erated or manngecl the motel, 
or that defendant ever applied for lodging a t  the motel. 8. v. Davis, 463. 

IXSANE PERSONS. 

§ 4. Control and  Management of Es ta te  by Guardian. 
9 court of equity may not, either in the exercise of its inherent jurisdic- 
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tion or with legislative sanction (G.S. 35-29.1, .4, 5, .lo, .11, .16), authorize the 
taking of inconle or corpus of the estate of an  incompetent for a purpose other 
than the incompetent's own support and the discharge of the incompetent's legal 
obligations. I n  re Kenan, 1. 

Court may saiictiou gift to chu i ty  by trustee of incompetent only upon 
finding that incompetent, if sane, would make such gift. Ibid. 

§ 3. Construction a n d  Operation of Policies in  General. 
Where the language of a policy is plain and unambiguous it must be given 

its plain and cominonly accepted meaning, and there is no room for coustruc- 
tion. Hardin 2;. Ins. Co., 67. 

Where a policy is susceptible to two reasonable interpretations, one impos- 
ing liability and the other excluding it, the courts will adopt that construction 
favorable to insured. XiZZs I;. Ins. Co., 546. 

h rider must be construed with the policy and harmonized therewith if 
possible, and the rider will not be held to alter the provisions of the policy ex- 
cept to the extent its provisions are in substitution of those of the original 
policy or create a new and different contract, but i11 case of irreconcilable con- 
fiict the provisions of the rider prevail. Ibid. 

8 28. Existing Illness o r  Disease within Coverage of Policy of Heal th  
Insurance. 

Provision of a policy for benefits if a person covered is confined to a hos- 
pital by reason of sickness refers to an existing illness which is the cause of 
the hospitalization, and does not cover an operation to prevent future illness. 
Price 2;. Ins. Co., 152. 

The evidence disclosed that plaintiff's wife had arrested tuberculosis, that 
she became increasingly nervous and depressed during each successive preg- 
nancy, ancl that after the delivery of her fourth child her physician was of the 
opinion she was headed for a post-partum psychosis unless a tuba1 ligation was 
performed. Held: If the operation was to prevent future illness it was not with- 
in the coverage of the hospitaI policy, but if the post-partum depression mas 
serious enough to be classified as a sickness, the operation was within the cov- 
erage, and the issue should be submitted to the jury. Ibid. 

Serious emotional depression even though not amounting to insanity, is 
akin to it, and insanit1 is generally held to be a sicltness within the meaning of 
a health and accident policy. Ibid. 

§ 34. Death o r  In ju ry  by Accident o r  Accidental Means. 
Suffocation of insured ~vhen he voluntarily laid on his bed face down does 

not result from accident. Lungleu 2;. Ins. Co., 459. 
Injury intentionally inflicted by another but not due to misconduct, provo- 

cation or assault on part of insured is accidental injury. Xills I;. Ins. Co., 546. 

§ 42. Limitation of Coverage i n  Regard t o  Cause o r  Time of Injury. 
Insurance of emplorer under group policy held not limited to injury 

engaged in course of employment. Mills I;. Inst~rance Co., 546. 

§ 45. Kotice a n d  Proof of Loss Under Accident Policies. 
Denial of liability does not waive notice of loss when such denial is based 
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upon incorrect statement of facts furnished insurer. Flenzing v. Insurance Co., 
303. 

8 47.1. Insurance Against Damage from Uninsured Vehicles. 
The fact that the carrier of liability insurance on the other vehicle involred 

in the collision becomes insolrent subsequent to the collision does not constitute 
such other vehicle an  uninsured vehicle within the meaning of a personal injury 
policy protecting insured against damages inflicted as the result of the negli- 
gent operation of an uninsured vehicle. Hardin v. Ins. CO., 67. 

49. Accidental Damage t o  Car  Other  Than  by Collision. 
Where, in an  action to recover on a policy for the destruction of the insured 

automobile by fire, the court categorically instructs the jury on the issue of cor- 
ernge that plaintiff was not entitled to recover unless the fire occurred prior to 
the expiration of the policy and unless it was accidental within the meaning of 
the policy, insured ma1 not complain of tht> refusal of the court to submit a 
separate issue as to whether the loss was accidental. Williford u. Ins. Co., 486. 

8 53.2. Construction a n d  Operation of Auto Liability Policies i n  General. 
To the extent of coverage required by statute, a policy of automobile lia- 

bility insurance must be construed in accorclauce with the applicable statutory 
provisions and in the light of the overall purpose of the statute to provide 
compensation for innocent victims injured by financially irresponsible motor- 
ists. Im.  Co. v. Roberts, 283. 

An assigned risk policy of automobile liability insurance imposes liability 
upon insurer for injuries intentionally inflicted by insured in assaulting his 
rictim with an automobile, notwithstanding the policy espressly excludes lia- 
bility for injuries for assault and battery committed by or a t  the direction 09 
insured, since under the provisions of the Safety and Financial Responsibility 
Act a policy is required to provide insurance for liability imposed by law for 
damages arising out of the ownership of the vehicle insured, and the exclu- 
sionary provision of the policy, being in contravention of the Act, is void. Ibid. 

As between insurer and insured, the issuance by insurer of Form FS-1 does 
not estop insurer from denying that the policy was in force or that notice of the 
accident was given as required by the policy. Harris a. Ins. Co., 499. 

In insured's action against insurer to recover for sums expended in defend. 
ing a suit against insured within the coyernge of the policy, insured's allega- 
tions of the payment of a sum to insurer's agent under agreement for the is- 
suance of a binder, do not relate to linbility imposed by the Financial Respon- 
sibility Act, and therefore furnish no basis for a counterclaim against insured 
under G.S. 20-279.21. Ibid. 

8 60. Notice of Accident t o  Insure r  i n  Liability Policy. 
Where insurer refuses to defend an  action against insured after request by 

insured accompanied by the suit papers, such refusal is tantamount to a denial 
of liability, and as a general rule such denial waives notice of the accident. 
Harris v. Ins. Co., 499. 

Request by insured that insurer defend an action brought against insured, 
acconlpanied by suit papers, constitutes notice to insurer of the accident, and 
whether such notice is given within a reasonable time depends upon the facts 
and circumstances of each case. Ibid. 
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As between insurer and insured, Form FS-1 does not preclude insurer from 
defending on ground that notice of accident was not giren. Ib id .  

. Defense of Action Brought  by In ju red  Party Against Insured. 
If insured in a liability policy gives timely notice of a suit against him 

within the coverage of thc liability policy, and insurer refuses to defend such 
suit, insured is entitled to recover of insuier the amount he is reasonably re- 
quired to sl~end by ~ l r t u e  of the failure of insurer to defend the suit. Harris 
v. I m .  Co., 400. 

INTEREST. 

5 2. Time and  Computation. 
Where one tenant in conlmon receives the total 1)urchase price for the 

property and deposits same to his account under an agreement that the income 
from the fund should be paid to another tenant for life and a t  the death of such 
other tenant the principal should be paid to the surviving tenants, such agree- 
ment fises the date from which interest on this sun1 accrues. Hwzt v. IIzint, 437. 

Interest does not begin to run on an  account until there is a dcmand and 
refusal to par, and therefore where an agent collects rentals from houses, in- 
terest on the amounts so collected does not begin to run until demand and re- 
fusal, and in the absence of evidence of any demand, interest begins to run only 
from the date of the institution of the action for the recovery of the funds. Ibid.  

ISTOSICATIKG LIQUOR. 

§ 13a. Sufficiency of Evidence a n d  Nonsuit i n  General. 
Evidencc that an undercover agent purchased from one defendant a pint 

of whislrey, that the sale took place in the basement of the residence of the 
other defendant, that such other defendant was present, and that the first de- 
fendnnt gave the nioney received for the whiskey to the other defendant, i s  
held sufficient to be submitted to the jury as to the guilt of each. S. w. More- 
head, 772. 

§ 13. Instructions. 
Where two defendants are charged in one ~varrant and a third defendant 

is charged in a second warrant with unlawful possession of intosicating liquor 
and l~ossession of intosicating liquor for the purpose of sale, each warrant be- 
ing based upon a separate occasion, and the ~varrants are consolidated for trial, 
it is error for the court to charge in effect that the jury should either find all 
defendants  guilt^ or all defendants not guilty, since each defendant is entitled 
to have submitted to the jury the question of his guilt in reference to the 
specific charge in the warrant against him. S. v. Jfo~cl~ead,  7'72. 

JEDGJIENTS. 

5 2. Time a n d  Place of Rendition. 
TThere defendant files a demurrer for failure of the complaint to state n 

cause of action, which demurrer constitutes a general appearance waiving 
service of process, the court may not, upon overruling the demurrer, enter an 
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order on the merits without giving defendant an  opportunity to plead and to a 
hearing on the motion. Jfurphy v. dfurphy, 95. 

Where the judge trying the case without a jury under agreement of the 
parties finds the facts and that the defenclant is indebted to plaintiff in a 
specified sum, the findings have the force and effect of a verdict, and a judge 
holding a subsequent term may enter judgment thereon. Stegall v. Produce Co., 
487. 

8 5. Interlocutory a n d  F ina l  Judgments .  
Jud,gnents are either interlocutory or final, and a judgment is interlocutory 

when it is subject to change by the court during the pendency of the action to 
meet the esigencies of the case. Skidmore u. Austin, 713. 

§ 6. Modification a n d  Correction of Judgment  in Trial  Court. 
The judgment must be supported by and conform to the verdict in all sub- 

stantial particulars, and where it fails to do so the interested party may move 
to correct the judgment by inserting therein the verdict actually rendered in the 
case so as  to make the judgment speak the truth. Russell v. Hanzlett, 603. 

8 13. Judgments  by Default i n  General. 
When more than thirty days after order overruling a demurrer has tran- 

spired, the court has jurisdiction to enter a judgment by default, and the court's 
authority to do so is not affected by the subsequent filing of a petition for 
certiorari, even though the petition be filed later on the same day. Wheeler v.  
Tltabit, 479. 

An unverified complaint is insufficient basis for a default judgment, either 
final or upon inquiry. Shackleford u. Taylor, 640. 

§ 22. Setting Aside Judgments  fo r  Surprise a n d  Excusable Neglect. 
The lower court entered an order setting aside default judgment against 

defendant on the ground of excusable neglect upon findings that the complaint 
was not verified and that defenclant, without experience in such matters, be- 
lieved it to be nothing more than a notice that suit would be instituted against 
him if settlenlent were not made. Held: The order setting aside the default 
judgment is affirmed under the presumption in favor of the order. Shackleford 
v. Taylor, 640. 

§ 30. Part ies  Concluded. 
Persons who are not properly before the court are not bound by its orders 

and such orders are void as to them. Lucas 2.'. Pelder, 169. 

§ 30. Matters Concluded. 
In  an action by a passenger against one of the drivers involved in a colli- 

sion in which the other driver is joined for contribution, judgment upon the 
affirmative findings to the issues of negligence that plaintiff recover of the 
original defendant and that the original defendant recover from the additional 
defendant for contribution, bars a subsequent action by one driver against the 
other. Pittmatz v. Snedeker, 365. 

h divorce decree stipulating that the husband pay a certain sum monthly 
for the support of the children of the marriage does not bar the wife from 
thereafter maintaining an action to recover amounts due at  the time of decree 
under a prior deed of separation, but the decree bars recovery of any anlounts 
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subsequently becoming due under the deed of separation. Richardson 2;. Rich- 
ardson, 621. 

An action solely for an injunction to restrain defendant from constructing 
a sewer line across plaintiff's property, amended after the construction of the 
sewer line to request a mandatory injunction to compel its removal, which suit 
is dismissed. will not bar a subsequent action to recover damages for the bur- 
den of the easement, eren though damages might have been, but were not, de- 
manded in the prior suit. T7an Leuven v. Motor Litles, 639. 

fj 43. Actions on Jnd,gments. 
The cause of action is merged in the judgment rendered therein, and the 

judgment is a debt of record so that an action on the judgment is a new action 
on a debt separate and distinct from the original cause of action. Teele v. Rerr, 
148. 

Where judgment is recovered in favor of an infant in an action brought by 
the nest friend, the infant having no general guardian, the ten year limitation 
on an action on the judgment, G.S. 1-17(1),  begins to run when the infant 
reaches his majority. Zbid. 

The ten-year limitation of G.S. 1-47(1) must be computed on an  award of the 
Industrial Commission from the time judgment of the Superior Court is render- 
ed upon the certified copy of the award filed in the Superior Court in con- 
formity with G.S. 97-87, and not from the date the award was entered by the 
Industrial Commission. Bryant v. Poole, 563. 

JURY. 

8 4. Challenges. 
In  a prosecution of two defendants jointly for offenses less than capital, 

the State is entitled to challenge peremptorily four jurors for each defendant. 
S. v. Klziglzt, 17. 

LARCENY. 

§ 6. Competency and Relevancy of Evidence. 
Upon the prosecution of two defendants jointly for larceny, evidence tend- 

ing to shorn thut each defenclant possessed a qumtity of the stolen money short- 
ly after the commission of the theft is competent respectively against each. S. 
v. Knight, 17. 

§ 8. Sufficiency of Evidence and Nonsuit. 
Evidence of defendants' guilt of larceny held sufficient to be submitted to 

the jury. S. v. K~light, 17. 

fj 10. Punishment. 
Larceny from the person is a felony, G.S. 14-72, and the punishment there- 

for can be imprisonment for ten years. S. v. Willianza, 172. 

LIMITATIOR'S OF ACTIOR'S. 

fj 18. Determination of Plea. 
Where all of the relevant facts are admitted, the question of the bar of a 

properly pleaded statute of limitations is a question of law. Teele v. Kerr, 148. 
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BIALICIOUS PROSECUTION. 

9 3. Valid Process. 
An actioli for malicious prosecntion must be based upon a valid n7arrant, 

and the validity niay be challenged by motion to nonsuit. Bassinov a. Finkle, 
109. 

The law docxs not require the same particularity in warrants as in indict- 
ments, and, in an action for malicious prosclcution, a warrant charging the lar- 
ceny of goods of a rdlue co~istituting a felony will not be held void for failure 
to nse the xvord "fcloniouqly" if the clerk issuing the warrant had authority to 
issue warrants for felonies and the court has the power to bind defendant over 
on felony charges. Ibid. 

4, 5. Want  of Probable Cause a n d  Malice. 
The rule in Sorth Carolina is that advice of counsel upon a full disclosure 

of the facts will not of itself afford protection from a suit for maliciou., pros- 
ecution as  a matter of law; but is only evidence to be considered on the issue 
of probable cause and malice. Howerer, in the instant case, the evidence is held 
not to show that defendant acted on the advice of counsel in instituting the 
prosecution. Basdinoc a. Finkle, 100. 

MASTER SND SERVANT. 

53. Injur ies  Compensable Under Compensation Act i n  General. 

Whether an employee's injury is sustained by accident arising out of and 
in the course of his employment is a mixed question of law and fact. Clark v. 
Ice Cream Co., 234. 

To establish a claim under the Workmen's Compensation Act claimant has 
the burden of proving that he sustained an injury by accident arising out of 
and in the course of his employment. O'Mary I;. Clcaritlg Corp., 608. 

Plaintiff's evidence to the effect that while he was walking over cleared 
land in the usual and custornar~ manner in the performance of his duties he 
felt a stinging on his right foot, discovered a blister on his toe, and that later 
the blister became infected, resulting in serious injury, held, not to shoW that 
the injury resulted from an accident the meaning of the T170rlimen's 
Compensation Act. Ibid. 

§ 74. Review of Award by Commission f o r  Change of Condition. 

Where insurer does not give employee notice required by rules of Commis- 
sion, that claim for additional compensation had to be filed within one year, the 
limitation prescribed by the statute does not begin to run. White v. Boat Corp- 
oratio)~, 495. 

§ 88. Natnre and  Extent  of Jurisdiction of Industr ia l  Cominission in 
General. 

I t  has no jurisdiction to reform policy of compensation insurance. Clark v. 
Ice Crcam Co., 234. 
it by statute, expressly or by necessary implication. Clark v. Ice Cream Co., 
23-1: Bryant v. I'oole, 653. 

It has no jurisdiction to reform policy of compensation insurance. Ibid. 
The N. C. Industrial Commission has statutory authority to promulgate 

rules for the orderly administration of the Act. White v. Boat Co., 496. 
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MASTER AND 'SERVANT-Continued. 

5 86. Common Law Right  of Action Against Tort-Feasor. 
The Workmen's Compensation Act precludes an action by one employee 

against another to recover for negligent injury when the employees and the 
emplorer are subject to the Compensation Act and the injury arises out of and 
in the course of the employment. Btanley v. Brown, 243. 

Where the Industrial Commission has entered an award affirming an agree- 
ment for compensation for injuries inflicted by a fellow employee, a commis- 
sioner may not thereafter, upon agreement of the injured employee, the employ- 
er and the insurer that the injured employee was not engaged in the employ- 
ment a t  the time, set aside the award without a hearing and without notice 
to the fellow employee, G.S. 97-6, G.S. 97-17, and an action a t  common law 
thereafter instituted by the injured employee against his fellow employee 
should be nonsuited in the Superior Court. Ibid. 

5 91. Mndings and  Award of Commission. 
The approval by the Industrial Commission of an agreement for compen- 

sation upon facts stipulated is as conclusire as  an award of the Commission in 
an adversary proceeding. Stanley v. Broxn, 243. 

I t  may not modify or change such agreement without notice and an oppor- 
tunity to be heard by parties whose interest may be affected. Ibid. 

The award of the Industrial Commission is not a judgment within the 
meaning of G.S. 1-47(1). Bryant v. Poole, 533. 

§ 93. Review of Award i n  Superior Court. 
Where there is no exception to the findings of the particular facts and the 

particular findings proride a factual basis for the ultimate finding that the em- 
ployee's injury arose out of and in the course of his employment, exception 
to the ultimate finding mill not be sustained. Clark v. Ice Cream Go., 234. 

RIORTGAGES ATVD DEEDS OF TRUST. 

§ 1. Equitable Mortgages. 
Evidence held insdcient  to show that a warranty deed and an agreement 

giying the grantors twenty years within which to redeem the property were in- 
tended by the parties to be a mortgage. Pearce v. Hewitt, 408. 

Deed and contract to reconvey held to constitute equitable mortgage. 
Hardy v. Ne~ille, 454. 

§ 13. Estates, Rights  and Duties of Part ies  t o  t h e  Instrument. 
Where a deed and contracts constitute an equitable mortgage, neither the 

equitable mortgagee nor the equitable mortgagor alone may convey a clear title, 
and, the instruments being recorded, a grantee solely from the equitable mort- 
gagee takes with notice and is in no better position than the equitable mort- 
gagee, and as properly made a party to the action to have the transaction de- 
clared a mortgage. Hardy v. ATcville, 434. 

3 19. Right  t o  Foreclosure and  Defenses. 
Allegations that the purchaser of a note secured by a deed of trust prom- 

ised not to foreclose so long as the interest was paid on the note and not to 
foreclose without giving the maker of the note personal notice so that she could 
refinance, held insufficient to allege a defense to foreclosure in the absence of 
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MORTGAGES BND DEEDS O F  TRUST-Contiwed. 

allegation that such pronlises were supported by consideration, there being no 
contention that the notice required by statute was not given. Woodell v. Davis, 
160. 

MUNICIPAL CORPORATIONS. 

8 2. Annexation of Territory. 
Changes in municipal boundaries are legislative matters, and the exercise 

of legislative authority by a murlicipality in annexing additional territory is 
not subject to judicial interference. Lithium Corp. v. Bessemcr Citu, 532. 

A proceeding by a municipality to annex territory pursuant to G.S. 160- 
433.1 et seq., is summary in nature and the material statutory requirements 
must be complied with. R. R. z;. Hook, 617. 

Where about a tenth of a tract of land, marked off by a bumper strip or 
barrier, is used for parking, and the rest of the tract is graded and held by the 
owner for possible future industrial development, held, the racant part of the 
tract is not "used" for industrinl purposes within the purview of G.S. 160-453. 
4(c).  Ibid. 

In order for a n  area to be subject to annexation by a municipality under 
the provisions of G.S. 160-153.4(c), it is necessary that a t  least 60 per cent of 
its total number of lots and tracts be in use for residential, commercial, indus- 
trial, institutional or gorernmental purposes and also that a t  least 60 per cent 
of its total acreage, not counting the acreage used a t  that time for commer- 
cial, industrial, governmental or institutional purposes, be subdivided into lots 
and tracts of five acres or less in size. Lithium Corp. v. Bessemer City, 532. 

An area owned by two industrial concerns and used exclusively for com- 
mercial purposes does not comply with the literal requirements of G.S. 160- 
463.4(c) or come within the reasonable intent and application of the statute, 
and an ordinance of a municipality annesing such area must be set aside by 
the courts. Ibid. 

§ 9. Discharge of Municipal Employees. 
The discharge of a municipal employee by the Civil Service Board in ac- 

cordance with the procedure outlined in Chapter 757, Session Laws of 1933, is 
in the exercise of a quasi-judicial function and is reviewable in Superior Court 
upon a writ of certiorari. In  re Bumis, 460. 

On the hearing of a writ of certiorari used as  a substitute for appeal from 
order of a municipal Civil Service Board discharging a municipal employee for 
conflict of interest, the findings of fact of the administrative board are  conclu- 
sive when supported by the evidence, but the Superior Court has the jurisdic- 
tion and duty to determine whether the facts found are sufficient under the 
law and the regulations of the board to constitute a valid cause for discharge. 
Ibid. 

1 .  Injur ies  from Defects o r  Obstructions i n  Streets o r  Sidewalks. 
City may not be held liable for injuries resulting from acceleration in flow 

of surface waters sequent to construction of streets and gutters if direction of 
flow is not changed. Roberaon 2;. Kinston, 1%. 

§ 25. Zoning Ordinances and  Building Permits. 
Where the facts are not in dispute, whether the activities of the owner 
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MUNICIPAL OORPORATION-Continued. 

amount to a coinpletion of a project started before the enactment of the zoning 
ordinance or amount to an enlargenlent of a nonconforming use, is a question 
of law. I n  re Tadlock, 120. 

Landowner is entitled as a matter of law to complete project already be- 
gun at  the time of the enactment of ordinance. Ibid. 

§ 27. Regulations Relating t o  Public Morals and  Welfare. 
Municipal corporations of this State are clothed with power to enact and 

enforce ordinances for the observation of Sunday. Clark's v. Hunter, 222. 
Municipal "blue lam" ordinance held constitutional. Ibid. 

§ 40. Actions Against Municipal Corporations. 
An action based on allegations that defendant municipality took possession 

of plaintiff's property without negotiating for its purchase and seeking to com- 
pel the city to surrender possession held not barred by charter provisions of 
the city requiring an action for damages for the taking or appropriations of 
private property to be instituted within 90 days, the charter provisions being 
construed with other charter provisions and the General Statutes in regard to 
condemnation by the city, and it appearing that the city had denied title and 
had not followed either method for condemnation of the property. EistEer 2;. 

Raleigh, 773. 

NEGLIGENCE. 

§ 5. R e s  I p s s  Laquitur.  
The doctrine of res ipsa loquitur does not apply to an airplane crash. 

Mann v. Henderson, 338. 

§ 7. Proximate Cause and  Poreseeability of Injury. 
The only negligence of legal import is negligence which proximately causes 

or contributes to the death or injury under judicial inrestigation. Miller v. 
Coppuge, 430. 

Proximate cause is ordinarily a question for the jury. Short v. CRapnzan, 
674. 

§ 8. Concurring and  Intervening Negligence. 
Where the active negligence of each of two respoilsible agents combines and 

constitutes a proximate cause in producing the injury, each is cirilly liable not- 
withstanding one maF hare been more or less negligent that the other. Turner 
v. Turner, 472. 

5 10. Doctrine of Las t  Clear Chance. 
The doctrine of last clear chance or discovered peril presupposes antecedent 

negligence on the part of the defendant and antecedent contributory negligence 
on the part of the plaintiff, and is applicable only if defendant saw or should 
hare discovered plaintift"~ position of peril sequent the negligence and contrib- 
utory negligence in time to hare avoided the injury in the exercise of due care. 
Clodfelter v. Carroll, 631; Mathis 0. Harlow, 636. 

§ 11. Contributory Negligence in General. 
Only contributory negligence which proximately causes or contributes to 
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the injury under judicial inr-estigation is of legal import. Short c. Chapman, 
674. 

fj 21. Presumptions a n d  Burden of Proof. 
The burden is upon defendant to prove contributory negligence. Honeycutt 

v. Strube, 59. 

§ %a. Sufficiency of Evidence a n d  h'onsuit i n  General. 
In order to make out a case plaintiff must not only show negligence on the 

part of defendant and an injury to himself, but also that the injury mas prosi- 
mately caused by the negligence, including, as an essential element of proximate 
cause, that the injury was reasonably forseeable. Pittman v. Frost, 349. 

Evidence held insufficient to show causal relation between excavation of 
sand fronl river bed and drowning of boy. Miller v. Coppage, 430. 

5 24d. Nonsuit fo r  Variance. 
The fact that plaintiff alleges negligence in respects not substantiated by 

proof does not warrant nonsuit for ~ar iance  when in other respects there is both 
allegation and ericlence, since proof of negligence in any one of the respects al- 
leged is sufficient if it ppoximately causes injury. Funeral Home u. Pride, 723. 

§ 26. Sonsui t  fo r  Contributory Negligence. 
Nonsuit on the ground of contributory negligence is proper only when the 

evidence is so clear on that issue that no other conclusion is reasonably per- 
missible, Allen v. Metcav, 570; Rouse z;. Peterson, 600; Short u. Chapman, 674. 

The question of proximate cause is ordinarily a question of fact for the 
determination of the jury from the attendant circumstances, and it  cannot be a 
question of law when conflicting inferences of causation arise upon the evi- 
dence. Short c. Chapman, 674. 

5 30. Verdict a n d  Judgment .  * In a passenger's action to recover for injuries received in a collision, verdict 
exculpating both drivers mill not be set aside for inconsistency. Bellbow v. Tel. 
Co., 404. 

h verdict finding that defendants were negligent, that plaintiff by his own 
negligence contributed to his injury, and awarding damages, will not be set 
aside for inconsistency, and the court correctly sets aside the award of dam- 
ages and enters judgment that plaintiff recover nothing. Bass v. Brown, 739. 

36. Attractive Nuisanoes a n d  In jury  to Children. 
Since the attractive nuisance doctrine generally is not applicable to bodies 

of water, and since the owner of land is not under duty to erect a fence or 
other obstruction to protect small children from obtaining access to a branch 
or creek flowing in its natural state, a Housing Authority may not be held 
liable for the death of a child of one of its tenants who drowned when she fell 
into a stream, swollen by heavy rains, flowing adjacent the property. Roberson 
u. Iiinston, 135. 

fj 37b. Duties of Proprietor to Invitee i n  General. 
The proprietor is not an insurer of the safety of his customers while on 

the premises but owes them the duty to exercise ordinary care to keep the 
premises in reasonably safe condition and 1:o give warning of hidden perils so 
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fa r  as  he can ascertain them by reasonable inspection and supervision, but he 
is cot under duty to give warning of obvious conditions. Jones c. Pinclrzcrst, 
Inc., 575. 

The person responsible for the condition of the premises is not under duty 
to give warning of obrious dangers. Spc71 ?;. Contractors, 589. 

5 37f. Sufficiency of Evidence and Konsuit in Actions by Invitees. 
Evidence tending to shon7 that defendant provided a speaker's platform 

elevated a foot from the floor, that the platform touched the radiators a t  the 
back but left some 14 inches between i t  and the wall, and that plaintiff, in 
leaving the speaker's platform at  the banquet by the same route she had used 
in going to her seat, fell when she stepped off or her foot slipped off the rear 
of the platform, that plaintiff did not look where her feet were, and without 
evidence of any defect in the platform or of any foreign substance or defect in 
the floor of the platform, is held insufficient to be submitted to the jury on the 
issue of negligence. Jones v. Pinehtcrst, Inc., 573. 

Segligence is uot presumed from the mere fact of injury, and the doctrine 
of re8 ipka loquitur does not apply to an action against a contractor by a pe- 
destrian injured in a fall in a filled ditch in a drive\~ay. Spell a. Contractor, 380. 

Plaintiff's evidence tended to cho~v that when he stepped into dirt filling a 
ditch excavated b ~ .  defendant his foot mired donn ten to twelve inches, and he 
fell to his injury. Plaintiff's evidence further tended to show that it had rained 
for several clays prior to the injury, that he had traversed the ditch by auto- 
mobile and by foot shortly before the accident in suit and that there was noth- 
ing from the appearance of the dirt in the ditch to indicate hazard. There mas 
no evidence that the ditch had been improperly filled. Held: Plaintiff's oTvn eri- 
deuce fails to sliow defect which defendant should have discovered by reason- 
able inspection, and nonsuit should have been entered. Ibid. 

E~idence tending to shov that the seat of the chair in which plaintiff n.as 
sitting tilted forward, causing plaintiff to fall to the floor of defendant's store, 
that the seat of the chair tilted because t~vo  screns holding the seat a t  its 
rear were broken, that the heads of the screm were still countersunk after the 
accident, and that when plaintiff sat down the seat of the chair was apparent- 
ly in good condition, without evidence that an inspection would hare revealed 
any defect, is lceld insufficient to overrule nonsuit. Leonard v. shoe Store, 781. 

# 6. Duty to Support Child. 
The primary obligation tor the support of a minor child rests upon the 

father. and such d u t ~  does not end with the fnrnishing of mere necessities if 
the father is able to afford more, and in addition to the actual needs of the 
child the father has a legal d u b  to give the child those advantages which are 
reasonable, considering his financial condition and position in society. TVillianls 
x. l t ' i l l~a~ns, 48. 

Parents are under a legal obligation to support their children and this ob- 
ligation rests primarily on the father. I n  re Skipper, 502. 

While marriage of a child emancipates the child by operation of law and 
relieves the father of the legal d u 6  of supporting the child thereafter, a parent 
can nevertheless bind himself by contract to suiluort a child after e~nancipation 
and past majority. Cl~zo'ch v. Hancock, i64. 
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PARTITION. 

§ 1. Nature a n d  Extent of Righ t  t o  Partition i n  General. 
A tenant in common has the right to insist that the entire lands omned by 

them be partitioned in the one proceeding eren though it is necessary to allot 
the widow's dower and partition the lands subject to the dower estate. Home 
u. Home, 688; Coats v. Willianzs, 692. 

§ 3. Petition a n d  Proceedings. 
A petition for partition is subject to demurrer under the ordinary rules 

governing pleadings. Coats v. TVilliams, 692. 
The petition alleged that the widow had agreed that she mould renounce 

her dower right in one tract of land in consideration of the conveyance by some 
of the tenants of their interest in another tract, and prayed for sale for parti- 
tion of the first tract. The petition failed to allege clearly the respective in- 
terests of each party in each tract or the estent to which the agreement be- 
tween the widow and some of the tenants had been executed. Held: Order sus- 
taining demurrer of the guardian ad litcm for a minor tenant for failure of the 
petition to allege that actual partition could not be fairly made if both tracts 
were sold, is upheld. Ibid. 

§ 9. Proceeds of Sale a n d  Distribution. 
The amount of commission allowed by the Superior Court to the commis- 

sioner selling lands for partition is governed by G.S. 1-408 and rests in the dis- 
cretion of the court, and the court's order will not be disturbed in the absence 
of a showing of abuse of discretion. TBclch v. Kearns, 171. 

A11 orders in partition proceedings are interlocutory until final confirmation 
of the report, and if the widow dies prior to the sale her death terminates her 
dower estate and there can be no sale thereof, and therefore her estate is not 
entitled to any part of the proceeds of sale notwithstanding the order of sale 
directs that the lands be sold free of dower and the cash ralue of the widow's 
dower paid to her or her general guardian. Shidmore u. Austin, 713. 

PAYMENT. 

§ 4. Evidence and Proof of Payment. 
Where, in the principal's cross-action against the agent to recover funds 

collected by the agent in her behalf, the agent admits collecting the funds as 
agent but asserts that he paid the full amount of the funds to the principal, the 
burden is upon the agent to prove his affirmatire plea of payment, and he may 
not complain of an instruction placing the burden upon the principal to satisfy 
the jury by the greater weight of the evidence of the indebtedness and the 
amount thereof. Tl'hitc c. UcCarter, 362. 

PLEADINGS. 

§ 1. Fil ing and  Service of Complaint. 
While the clerli of the Superior Court has authorit?, a t  the time of issuance 

of summons, to estend the time for filing complaint to a day certain, not to ex- 
ceed twenty days, upon plaintiff's application stating the nature and purpose of 
the suit, the clerli has no authority to extend the time for filing complaint be- 
yond the time specified in such order unless the plaintiff has secured an order 
to esanline the defendant prior to filing complaint. Dealzes v. Clark, 467. 
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While the clerk has no authority to again extend the time, the judge, on 
appeal from the clerk's order refusing to do so, has the discretionary power to 
do so. Ibid .  

§ 2. Statement of Cause of Action. 
The pleadings properly contain a plain and concise statement of the ulti- 

mate facts constituting the cause of 2ction without alleging the eridentiary 
facts. K i n g  v. Sloan, 362. 

Where plaintiff brings suit on two cauces of action, each must be segarate- 
ly stated. Bamis t c r  v. Ti l l iams,  386; Service Co. ?;. Sales Co., 660. 

3 3. Joinder of Causes of Action. 
An action aqainst the drawer of a dishonored draft to recover the purchase 

price of goods for which the draft had been giren may not be joined with an 
action against the bank for its negligent failure to follow instructions to present 
the draft for payment ~)roniptly and gire notice of dishonor. Bannister v. Wil- 
liams, 686. 

3 4. Prayer  fo r  Relief. 
The facts alleged in the complaint determine the relief to which plaintiff 

is entitled and not the prayer for relief. X z w p h ~  c. V ~ t r p h g ,  95 ; Coe v. Coe, 174. 

5 6. Piling of Answer. 
A defendant has thirty days after order orerruling his demurrer in which 

to file answer or petition the Supreme Court for certiorari. Wheeler 2;. T71aBit, 
479. 

§ 7. Form a n d  Contents of Answer. 
A defendant may set up and rely upon contradictory defenses. Woods v. 

Turner,  613. 

3 8. Cross-Actions and  Counterclain~s. 
I n  action by original seller against purchaser and guarantor of payment, 

the guarantor, who purchased the goods in turn, mag not maintain a cross-ac- 
tion against the purehaper or a counterclaim against the original seller for 
breach of varmnty. but may maintain a counterclaim based upon an indepen- 
dent sale made to him by the original seller. Service Go. v. Sales Co., 660. 

A counterclaim is substantially the allegation of a cause of action on the 
part of defendant against plaintiff. Short v. Chapnlan, 674. 

12. Office and  Effect of Demnrrer. 
Whether allegations set forth as the basis for a plea in bar to plaintiff's 

entire cause of action are sufficient for that l~nrpuse may be tested by clemur- 
rer. Hardin v .  Ins. Co., 67. 

A demurrer admits the facts properly pleaded but not the pleader's legal 
conclusions, and the sufficiencr of the pleading must be determined on the basis 
of the facts alleged, liberally construed in faror of the pleader. B e m e t t  v. Stir- 
etg Corp., 315. 

3 17. Demnrrer  t o  t h e  Jurisdiction. 
A demurrer to the complaint on the ground that the court has no jurisdic- 

tion of the person of the defendant or the subject matter of the action will not 
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be sustained when no such jurisdictio~lal defect appears on the face of the 
complaint. Richardson v. Ric7tarrlson, 521. 

§ 18. Demurrer  fo r  Riisjoinder of Part ies  a n d  Causes. 
Where there is misjoinder of parties and causes of action, the action must 

be dismissed upon demurrer. Bannister v. Williams, 586. 
The filing of an answer waives the right to demur for misjoinder of parties 

and causes of action. Zbid. 

19. Demurrer  fo r  Fai lure of Pleading t o  State  Oause of Action. 
If the complaint presents facts sufficient to constitute a cause of action or 

if facts sufficient for that purpose can be fairly gathered from it, it is good as  
against demurrer, notwithstanding the prayer for relief is for an inapposite 
remedy. Mulp711/ v. Murphy, 95. 

Where the complaint contains a defective statement of a good cause of ac- 
tion, defendants' demurrer will be allowed, even in the Supreme Court, but the 
action will not be dismissed until plaintiff is given opportunity to amend. Gads- 
den %. Johnson, 743. 

Answer alleging that if defendant was negligent, other driver was plain- 
tiff's agent and was guilty of contributory negligence, or that if other driver 
was not agent he should be joined for contribution, held not demurrable, since 
defendant may allege inconsistent defenses. TVoods v. Turner, 643. 

Where one defendant attempts to allege a cross-action against his co-de- 
fendant and also a counterclaim against the plaintiff, but does not distinguish 
between the allegations relating to the cross-action and the allegations relating 
to the counterc!aim, demurrer to the counterclaim must be sustained, even 
though the counterclaim, if properly alleged, is maintainable. Service Co. v. 
Sales Go., 660. 

§ 26. Scope of Amendment t o  Pleadings. 
The court has discretionary power to allow an amendment to a pleading 

provided the amendment does not set up a wholly different or inconsistent 
cause of action, and the allowance of an amendment for the recovery of puni- 
tive damages on the cause of action originally stated does not change the 
cause of action but merely permits a new kind of relief in the same cause, and 
is within the discretion of the court. Bassimc 6. Finkle, 109. 

20. Issues Raised by Pleadings a n d  Secessity fo r  Proof. 
A party is bound by an allegation contained in his on7n pleading and he 

cannot subsequently take a position contrary thereto. Davis v. Rigsby, 684. 

30. Motions fo r  Judgment  on t h e  Pleadings. 
Allegations of the complaint admitted in the answer are not in issue, and 

when the answer admits all facts essential to plaintiff's cause of action and 
fails to set up any defense or new matter sufficient in law to avoid plaintiff's 
claim, judgment on the pleadings is proper. ICirk CO. v. Styles, Znc., 156. 

A motion for judgment on the pleadings is to be determined from an exam- 
illation of the pleadings alone. Edwards I;. Edzcards, 448. 

,4 motion for judgment on the pleadings admits the truth of the facts well 
pleaded. Zbid. 

Judgment on the pleadings is not favored by the law, and on motion for 
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judgme~lt on the pleadings the pleadingu will be liberally construed wit11 a view 
to substantial justice between the gartit's. Ih id .  

g 34. Motions to Strike. 

Allegations whicl~ are  eridentiary or redundant or which relate to a cansp 
of action which the pleader is not entitlrtl to set up  in the action. a r e  properly 
stricken on motion. Sercice Co. v. Salee Co.. 660. 

E'RISCIPAL APiD 4GEST. 

§ 3. Scope of Authority. 

Ordinarily a collecting agent ha3 authority to accept only money or legal 
I(~llder, but when a check accepted by the agent is duly paid the principal is  
bonnd regardless of whether the agent gets the actual cash or only a credit a t  
the bank to his own account. Petroleu?,~ Corp. c. Turlington, 473. 

Where the evidence discloses that  a collecting agent also operated a sepa- 
rat(. t)usiness owned by him and that ~>nynients on account for monies due the 
principal were made to the agent by checks. some of which were made payable 
to the principal and some to the agent's business, but further tha t  the agent 
Ilxd authority to accept checks payable to hic individuel business provided he  
candorsed them over to the principal, held.  the agent's authority being admitted. 
1)ayment to the agent constituted in law l~nynient to the principal, and, ill the 
at)salce of notice the payer was not under duty to see to the application of pay- 
ment. Zbid. 

An agent ~ h o  makes a contract for a n  undiwlosed princil)al is personally 
li,ll)le as a party to it unless the other party had actual knowlrdgt' of tlie neencr 
ant1 of the principal's identity. Hotcell c. Sntith. 2.56. 

.\n agent acting for a principal in the purchase of nlaterials has the d u t ~  
to d i d o s c  the fact of agency and the nanle of his principal if he would relieve 
l~ in~sel f  of personal liability, and the use of a trade name o r  the existence of 
I ~ ( . ; I I I S  by which the seller might discover the fact of agency is not sufficient for 
r l~ i -  l,nrl)ose, nor will tlie discovery of the fact of agency by the seller after the 
cstrnsion of credit relieve the agent of personal liability. Zbid. 

Where oi-er a period of years plaintiff, in selling petroleum products, deals 
\\.ith defendant a s  an  indi~idual ,  checks in payment of the products being sign- 
c,tl individually by defendant or the manager under a printed trade name with- 
cmt tlisclosing the fact of incorporation, the fact that  five statements for prod- 
ucts soltl by the corporatioli to plaintiff over the period of several years had 
the \\-ortl "Inc." printed after the trade nanle, altliougll such \vord did not 31)- 
penr on the invoices, lrc7d insufficient t11 establish actual line\\-ledge by lilr~il~tiff 
that  lie was clealiw with a corporatic~n. Itrid. 

7 I3onds of Private or Corpora te  Otficers and Agents. 

Sr~rety is not liable for lossr.: i ~ ~ c + l r ~ t t  to employee's snit against crnployer 
for 1ui11iciuu.i pi~;*t*ntion. 12ortrtZtt I'. S ' I I I Y ~ ! I  C'orl~., 343. 
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PROCESS. 

8 9. Service b y  Publication. 
A defendant is entitled to have an attachment dissolved if plaintiff fails 

t o  commence service by publication within 31 days after the ifrnance of the 
order of attachment, G.S. 1-440.7, and plaintiff must file the affidavit rrquirc4 
ts G.S. 1-98. Ins. Go. v. Johnson, 778. 

Service of process by publication is in derrogation of the comlnon lnm nnd 
the statutory provisions must be strictly construed. Ib id .  

§ 15. Service o n  Nonres ident  i n  Actions Involving Operat ion of Auto- 
mobile. 

An action for a declaratory judgment to construe a contract of insurance 
does not arise out of an  automobile collision, and therefore insured may not be 
served with process by senice  upon the Commissioner of Motor Vehicles. I N S .  
Co. c. Roberts, 285. 

The 1933 Amendment to G.S. 1-103 authorizes service of process on a n d  
the maintenance of an  action against a foreign administrator of a lion-resitlent 
driver fatally injured in  a cc~llision in this State to recover for the alleged neq- 
ligmt operation of the rehicle by the nonresident. Frauklin c. Cellulose Plod- 
uc.ts. 626. 

@ 5. Cross ing Accidents. 
Evidence rending to show that intestate. with a n  unobstructed view of thr' 

approaching train, drove onto the track in front of the locomotire, which hntl 
its headlights burning, and was killed in the collision between the locoinoti~e 
and the automobile, is held to disclose contributory negligence barring :IS n 
matter of law recoverr for mrongfnl death. 1?1cdlin 7;. R. R., 484. 

RECEIVERS. 

§ 1. S a t u r e  a n d  Grounds  of Remedy. 
Receivership is a harsh remedy and ordinarily will be granted only where 

there is no other safe or expedient remedy. .Vfurphy v. Murphy, 93. 
I n  an  action by the wife against her husband to recover support for the 

minor children of the marriage, the appointment of a receivership to take pos- 
session of bank deposits of the husband is inappropriate, eren though the com- 
plaint alleges that  the husband had abandoned the children and was about to 
dispose of his property for the purpose of defeating plaintiff's claim for <up- 
port of the children, qince plaintiff has an  espedient and appropriate r ~ n w d y  
hy attachment. Ib id .  

§ 2. Consent  Reference. 
Even though a statute provides for a jurr  trial in the Superior Cowt the 

parties may, by consent, waive jury trial and substitute therefor a hewing ) ,IT- 

fore a referee. Iit re Hayes, 616. 

§ 8. Review of Except ions  by Court.  
The trial court has the  power, upon exreptions to the referee's fin(lin:c, to 
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affirn~ in whole or in part, modify, or set aside or make additional findings in 
passing upon tlic exceptions. In re Ha!les. 616. 

s 3. Parties Protected by Registration. 
Purchasers by warranty deed from the grantee in a registered instr~unent 

take free of such grantee's prior executed but subsequently registered agree- 
ment tending to constitute the deed a mortgage. instead of a n  absolute convey. 
ance. Pcarce v. Hezuitt, 408. 

ROBBERY. 

4. Sufficiency of Evidence and Nonsuit. 
Evidence tending to show that  defendants a r e  brothers-in-law and lived to- 

gether, tha t  one of them had in his possession a t  the time of the robbery a guri 
which was positively identified by the  victim of the robbery a s  the one used in 
the perpetration of the offense, tha t  the other defendant borrowed two stock- 
ings shortly before the offense was committed, and on the day after the roh- 
bery had in his possession approximately one-half of the money stolen and ad.  
rnitted his participation in the robbery, and that  the perpetrators while commit- 
ting thc  oeense wore stockings over their heads, is  held sufficient to be submit- 
ted to the jury a s  to each defendant on the charge of armed robbery. 8. v. 
Goins, 707. 

SALES. 

g 8. Parties to Warranty. 
,\ warranty, espress or implied, is contractual and estends ordinarily only 

to the parties to the  contract of sale. Sewice  Co. v. Sales Co.. 660. 

g 1411. Actions and Counterclaims for Breach of Warranty. 
In  an action by the original seller, the subpurcliaaer may not nlaintnin 

co r~~~ te rc l a im  againpt purchaser for breach of warranty. S e n t e e  Co. 2.. dales 
C'o.. 660. 

Nor may the qubpurchaser, sued on his guaranty of payinent. mainrain a 
cr~ruiterclaim on the original seller's \rarranty, although lie may maintain a 
counterclaim arising out of another contract. Ib id .  

SCHOOLS. 

a 10.  Assignnient of Pupils.  
Thc, Pupil Assigninent Lan. prorides for tlic assignment eu masse of pupiis 

\virIii~ut ;I hearing. based upon resitlence. by the respective adniinistrative units, 
with provision for reassignnient in proper instances upon a n  individual t~nuis on 
:ipplic~;ltion in writing by the llarrnts of ix pul~il. and the law places all einp11:isis 
on tlle welfare of the child and the effect upon the school to 1~11ich reassign- 
ni(81it is requested. G.S. 11.5-176, G.S. 115-176. I?z re Ha~c.9. 61G. 

Tliv hearing in the Superior Court upon appeal by parents from the re- 
f u w l  c ~ f  their reclliest for reassignment of pupil is rle ~ f o c o .  G.P. 113-179, n r ~ d  :I 
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tic 1roco 11e~ring is a new Ilearing a s  though no action whatever had been taken 
in an  inferior co1ii.t or administrative agency. Ibid.  

Where, on appeal in the Superior Court from the refusal of the administra- 
tiye unit to remsign a pupil, the cause is referred b ~ -  consent and the referee 
concludes, upon supporting fintlings, that  the reassigninent of the pupil would 
he to her best interest and ~ w u l d  not interfere with the proper administration of 
said school, order of the court tha t  the pupil be reassigned to the school of her 
choice, even though it be in a different ndministrntive unit, will be nplieltl, s1ic11 
reassignment being entirely satisfactorJ- to the authorities of the nnit to which 
the reassignment is ordered. Ibitl .  

STATUTES. 

5 2. Coust i tu t ional  Proscr ip t io l i  Agains t  Enact inent  of Local  S t n t i ~ t e s  
Re la t ing  t o  Ce r t a in  Mat ters .  

A statute proscribing the sale on Sund:~y of nierchandi~e falling \vithin 
certain classifications is  a ctntute regulating trade under the purview of 
Article 11, § 29 of the State Constitution. Trcclsure City c. Claik ,  130. 

G.S. 14-346.2 proscribing the sale of 1nerc1l:mdise of specific classificationr 
within the State but exempting designated counties and parts of counties there- 
from, with provision that  the areas esemytecl were exempted upon the classifi- 
ration of such areas as  resort or tourist ;Ireas, but which does not define "re- 
sort area" and which a s  a matter of common Imowledge does not e seml~ t  all 
recognized tourist areas of the State or by its classifications of goods, preclutk 
the sale only of such merchandise as  is appropriate to the tourist trade, i s  7 1 4 d  
void a s  a local law in violation of drt icle 11, J/ 29 of the State Constitution. I b i d .  

a 4. Const ruct ion  in R e g a r d  t o  ('onstit~ltionalit).. 
Where tha t  part  of a statute in~pobinfi wn unconsti tutiu~~al limitation is di- 

visible from other parts of the statute. which a re  constitutional, the ~ r a t n t e  
stands with the unconstitutional provision deleated. Clark I;. Y e y l a n d ,  140. 

The constitutionality of a statute ordinarily will not be determined upon 
the hearing of a n  order to show cause, but the question of constitutionality 
should be determined upon the final hearing after the filing of a n s w r  whrn 
all of the facts can be shown. Milk Comm. .I;. l )aqe?zlra~dt ,  281. 

§ 3. Genera l  R u l e s  of Construction.  
The intent of the Legislature controlu the interpretation of a ,statute. L i t 7 ~ -  

i f o n  Covp. 2j. Bessenber City ,  533. 
When the meaning of a statute is doubtt'nl, the courts inax consider the 

history of the legislation in question in connection with the object, 1)urpo'e nnd  
language of the statute in ascertaining the legislative intent. I b i d .  

Where clauses of a statute setting forth the requirements for  the applicn- 
tion of the statute> are  connected by the conjunctive "and", i t  is generally nw-  
ecsary that  the conditions set forth in both cli~nses be met in ortler for the 
statute to be apylicable. Ib id .  

While the caption of a str~tute m ; ~ y  he consideretl in lxoper instances in its 
eonstru~tion,  the cal~tion cannot control the tes t  when the tes t  is clear, er;pc.c.inl- 
ly when the caption is prepared by cor~lpiler? rather than the person prcq,nl,jng 
the bill. Bryant z. Poole, 533. 
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A statute must be construed to effectuate the legislative intent. Locktcjood 
v .  McCaskill, 554. 

A proviso should be construed with the act with a view to giving effect to 
each, and a proviso takes out of the enacting clause only those cases which fall 
fairly within its terms. Ibid. 

3 11. Repeal and Revival. 
An unconstitutional statute cannot operate to supersede, affect or modify 

an  existing valid city ordinance. Clark's v. Hunter, 222. 

TAXATION. 

3 15. Sales, Use and Transfer Taxes. 
A housing authority is not entitled to a refund of sales taxes paid by it on 

purchases made by it, since G.S. 137-26 has no application to sales taxes but 
applies to ad valorem taxes, and although a housing authority is a municipal 
corporation, it is not a county or unincorporated city or town which are the 
only agencies entitled to a refund under G.S. 1%-1@.14(c), and since a holm 
ing authority is a municipal corporation, i t  is not a charitable organization en- 
titled to a refund under G.S. 1%-1@.14(b), nor is U.S.C.A., $ 1405(e) applic- 
able. Housing Authority 2;. Johnson, 76. 

§ 28b. Computation of Income Tax on Foreign Corporations. 
This State mar  tax income earned by a nonresident in this State, but may 

not tax inconw of such nonresident earned beyond its borders. Equipment Co. 
v. Johnson, 269. 

The format prescribed by G.S. 1%-131(6) ( a )  for the allocation of that 
portion of the income of a foreign corporation which is taxable by this State 
is prima fatie jnst, and the burden is upon the complaining taxpayer to estab- 
lish by clear, cogent and convincing proof that the results are inequitable in 
order for differing and additional factors to be ronsidered in ascertaining the 
inconle tasable by this State. I b ~ d .  

Findings by the Tax Review Board to the effect that plaintiff corporation 
wac: a unitary business so that its income taxable by this State should be com- 
puted in accordance with G.S. 103-134(6) ( a )  together with findings by the 
Superior Court that each division of the corporation operated separately and 
each naq required to attain its operatin; success independent of the others, 
(there being evidence that the division which carried on business in North 
Carolina sustained a loss instead of a profit according to the books of the cor- 
poration) hcld contradictory, and the cause must k ) ~  remanded. Ibid.  

. Conipntation of Inconle Tax on Domestic Corporations. 
The forgiveness of an  indebtedness by an officer-stockholder constitutes a 

contribution to capital and does not ccmtitute income of the corporation, and 
therefore the forgivencqs of such inclebt~dne~s does not off'set a net operating 
low of the c ~ r p o r ~ ~ t i o n  for a tasable year, and the corporation is entitled to 
carry fornard such loss under the provisions of G.S. 105-147(9) ( d ) .  Jlfg. Co. 
v.  rJol~n~on,  304. 

3 36. Remedies of Taxpayer. 
The Colllmissioner of Revenue cannot be sued pursuant to the provisions of 
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the Declaratory Judgment Bct to determine liability for a tax. Housing A ~ L -  
tl~otifu 1;. J o h ~ s o ~ ,  76. 

The rights granted under G.S. 103-266.1 are i11 addition to the rights pro- 
vided by G.S. 103-267, and a taspayer may sue to recover sales taxes paid 
~vithin ninety days from the denial of its claim for refund of said taxes not- 
~vithstanding more than ninety days may have elapsed since the payment of the 
sales t a s  on specific items purchased, since the limitation envisions the compu- 
tation of time f r o u  a decision rendered applicable to a specific factual situa- 
tion i11 a quasi-judicial hearing. Ibid. 

On appeal from the Tax Review Board the Superior Court is without au- 
thority to weigh the erideace nnd make its own findings. G.S. 143-31.5, but when 
there is no exception by the State to findings made by the court in favor of the 
taxpayer, the matter must be determined on appeal if possible on the basis 
of the facts found by the Board and the additional facts found by the Su- 
perior Court. Epuipmerzt Co. 1;. Jolinson, 269. 

TESANTS I N  COMMON. 

§ .3. 3lut:iial Rights and Liabilities. 
Evidence that one tenant in common collected the rents from the property 

is sufficient to sul~port a cause of action in faror of the other tenants for an 
accounting of the rents. Htlnt C. Hunt,  437. 

TORTS. 

§ 4, Right to Joinder of Others for Contribution. 
In  $11 action by a passenger against the tiriver of the other car involved in 

the collision the defendant may deny negligellce on his part and conditionally 
plead iiegligen~e on the part of the driver of the car in which plaintiff was 
riding, thnt such driver mas plniatiff's agent and assert such negligence in bar 
of recovery and, in the alternntire. allege that i f  such driver was not plaintiff's 
agent such driver should be joined as a joint tort-feasor for contribution, and 
tlcniurrer on the ground that the defenses west. inconsistent should hare  been 
overruled. Troods c. T~i ixer ,  643. 

TRESPASS. 

5 12. Sature and Elements of Criminal Trespass. 
A person who, without permission or inritation, enters upon premises in the 

~~eaceful  possession of another and who, after his presence is discovered and 
he is unconditionally ordered to lenw by the one in legal possession, refnses to 
leave and remains on tile preiuises, is a tres1)asst.r froin the beginning, and may 
be convicted of ~iolnting G.S. 13-134, and such result does not violate any con- 
stitutional rights. 8. v. Davis, 463. 

TRIAL. 

7. PFC-TP~RI. 
The purpose of a pre-trial conference is to narrow the controversy to mat- 

ters actually controverted, and the court's orders thereat are interlocutory, and 
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the court exceed.: its authority in finding controverted facts and entering a final 
juclgnient. TTlcrtukcr. c. Bcaslcy, 733. 

§ 11. Argulneii t  a n d  Conduct  of Cornisel. 
Ordinarily, argninent of colui*el outside the record n-ill be held cured by 

thc court's action l~ron~l j t ly  snqtaininq objection to the argument and cnution- 
ing the jury not to consider it. Highzca~  Comnr. v. Pearce, 760. 

§ 1 Object ions  a n d  Except ions  t o  Evidence  a i id  Motioiis t o  St r ike .  
Where the court excludes certain testimony the court should permit the 

party offering the testimony to insert in the record ~ v h a t  the witness' answer 
\vollid ha re  been for the purpose of rzvie~r  on appeal. But  in this case the re- 
fuhal of the conrt to do so n a i  not prejudicial, since it appears from other parts 
of the record tha t  the testinlony n a r  i11con:petent regardless of the answer. 
I I iy l l lca~ C U ~ I I ~ I L .  c.  P c ~ I . c ( ' ,  760. 

8 20. Secess i tg  f o r  Motioiis t o  S o n s u i t  a n d  T i m e  of De te rmina t ion  of 
S u c h  Motions.  

The trial court may not grant nonsuit after rerdict. Bct l~cn c. Iicnly, 730. 

§ 1 Considera t ion  of Evidence  o n  Mot ion t o  Nonsuit .  
On motion to nonsuit. plaintiff's evidence toqether ~ i t h  evidence of defen- 

dant ~ \ l i ich  ib not in confli~t  tllerenilh but uliich tends to clarify or explain 
plaintiff's evidence, is to be considered in the light most favorable to plaintiff. 
Sugg v.  Buker, 579. 

On motion to nonwit plaintiff may not nrnil himself of evidence contrary 
to a positire allegation in his complaint. Duels v. Riglrby, 684. 

§ 22. Sufficieiic~. of Evidence  t o  Overrule  Sonsu i t .  
Contradictions, even in plaintie's evidence, do not justify nonsuit. W a t t  v. 

Cl,em, 143; P r m  e. Itis. Co., 132. 
Evidence ~vllich leaves the facts in issue in mere conjecture is  insufficient 

to bc subnlitted to the jury. SlLller s. Coppayc, g30; Fmcral  Home v. Pride, 723. 

5 31. Directed  1-erdict  a n d  Pe rempto ry  Ins t ruct ions .  
Even in those instai~ccs in which a peremptov instruction in favor of the 

pa r t r  ha l ing  the burden of proof is  permissible, i t  is required tha t  the court 
leare it to the jury to determine the credibility of the tcstimony, and the in- 
struction niu-t be in such forni a s  to clearly ~ ~ e r m i t  a verdict unfavorable to 
s ~ i ~ l l  party in the event the jury finds that  the elidence is  not of snflicient 
neiglit and credibility to carry the burden. TT7ull c. Rzlf/in, 720. 

§ 33. Ins t ruc t ions  - Sta t emen t  of E r ide i i ce  a n d  Application of Lalv 
There to .  

Tlie court is required to charge the law on erery substantire feature of the  
case arising on the allegationi and evidence. cvcn in the absence of a special re- 
quest for instructions. Correll v. Hartness, 80. 

I t  is error for the court lo charge on a principle of 1:1w not prese~ited by 
any view of the evidence. Presalc~ 1;. Pt'csslcy, 326. 

Where the  terms of the contract a re  ullnn~biguous. whether facts establish- 
ed by uncontradicted e\idence constitute a breach of such contract is  a ques- 
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tion of law, and the party asserting such breach is entitled to an explicit in- 
struction to this effect. Lester Bros. v. Thompson Co., 210. 

Where the court charges the circunlstances under which the jury should 
answer the issue .'no" but fails to charge the circunlstances, arising upon the 
evidence, under which the jury should answer the issue in the affrmative, the 
charge must be held for prejudicial error, since it is the duty of the court to 
charge the jury on all substantial features of the case arising on the evidence. 
Zbid. 

The fact that the statement of one witness was attributed by the court to 
another witness held not prejudicial, appellant having failed to call the court's 
attention to the inadvertance before the jury retired. Forte v.  Goodwin, 608. 

5 34. Illstructions on Burden of Proof. 
The court is required to charge the jury as  to which party has the burden 

of proof on each issue, and the failure of the court to charge the jury that the 
burden is on the original defendant to prove the negligence of the additional 
defendant and that such negligence was a proxinlate cause of the injury, must 
be held for prejudicial error. Watt v. Crews, 143. 

§ 35. Expression of Opinion by Court on Evidence. 
The court is not required to give the coritentions of the litigants in its 

charge, but when it  undertakes to do so the court must give equal stress to 
the respective contentions of the parties, and the giving of the contentions of 
one party alone must be held for prejudicial error. Watt v. Crews, 143. 

A remark of the court in its charge that a witness was "of perhaps weak 
mentality" must be held for prejudicial error as tending to discredit the witness, 
there being no admission, stipulation or testimony in the record bearing on the 
mental condition of the witness. Burkey v. Kornegay, 513. 

§ 42. F o r m  a n d  Sufficiency of Verdict. 
The verdict must be interpreted with reference to the pleadings, the evi- 

dence and the judge's charge. Lester Bros, v. Thompson Co., 210. 
Where a passenger sues both drivers involved in a collision a t  an intersec- 

tion he is not entitled as a matter of right to have a verdict exculpating both 
drivers set aside for inconsistency. Benbow c. Tel. Co., 4M. 

s 45. Acceptance o r  Rejection of Verdict. 
Thp judgment must follow the verdict, and while the trial court has the 

discretionary power to set the verdict aside as  being against the weight of the 
evidence, it is error for the court to change the verdict by diminishing the 
award over the objection of plaintiff. Bethea v. Kenly, 730. 

The trial court may not, after verdict, disnliss the action as of nonsuit for 
insufficiency of the evidence. Zbid. 

§ 87. Findings and  Judgment  of Court in Trial  by Court. 
Where, in a trial by the court under agreement by the parties, the court 

finds that the defendant is indebted to the plaintiff in a specified sum, but fails 
to adjudicate that plaintiff recovered the sum so found, held the facts found by 
the court have the force and effect of a verdict, and judgment, with interest 
from the time of the rendition of the verdict, should be rendered thereon by 
the judge holding a subsequent term when the matter is brought to his atten- 
tion. Steyall v. Produce Co., 487. 
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TRUSTS. 

5 6. Title, Authority a n d  Duties of Trustee. 
.4 trustee of an  express trust may sue without joining his ceetui qrte trust. 

Murphy c. Murph2/, 93; Rickardson v. Richardson, 521. 

8 13. Creation of Resulting Trust.  
A parol trust mag be impressed upon the legal title when the grantee takes 

title under an express agreement to hold the property for the benefit of a per- 
son other than the grantor, pro\-ided such agreement is made contemporaneous- 
ly with or prior to the execution of the conveyance. VcDanicl v. Fordham, 423. 

,4n express trust cannot be engrafted bg parol upon an inheritance. Ibid. 
Where a deed is executed under a contemporaneous parol agreement that 

grantors should remain in possession and that the grantees would pay off the 
existing mortgage indebtedness, and, after the grantors had repaid them, would 
hold the land in trust until the death of the survirors of the grantors and then 
conrey the property to the grantors' children, the parol trust is not on the 
prospective inheritance of the grantors' children, since the beneficial interest is 
in the grantors' children at all times after the mecution of the deed. Ibid. 

An action to establish a par01 trust and to compel an accounting of the 
rents and profits by the alleged trustees is not demurrable for misjoinder of 
parties and causes of action, notwithstanding the asserted trust is in favor of 
the daughters of a decedent and is instituted by some of the daughters, with 
the joinder of their respective husbands, against t~vo  other daughters and their 
respective husbands, one of which was the alleged trustee and the other the 
grantee of a portion of the land in satisfaction of her interest in the trust 
estate. Ibid. 

Where a party furnishes the consideration for the purchase of land and 
title is taken in the name of another in violation of the agreement between them 
a resulting trust arises by operation of law. Edzards ti. Ed~.~.urds ,  445. 

U T I L I T I E S  COMMISSION. 

1. Nature a n d  Functions of Conlmission i n  General. 
The Utilities Commission and not the court is authorized to regulate utili- 

ties. Utilities Conun. c. Coacl~ Co., 384. 

5 9. Bppeal a n d  Review. 
An order of the Utilities Conlmission is prima facie just and reasonable, 

G.S. 82.26.10, and its findings are conclusive if supported by competent, material 
and substantial evidence: howerer, when its order is based on conclusions not 
supported by nliy competent, material and substantial evidence such order may 
not be upheld by the courts. Ctilities C o n m  ti. Coach Co., 384. 

The rule that where an order of the Utilities Commission is not based on 
coml~etent, material and substantial evidence the court must remand the cause 
to the Commission for further proceedings applies where the Commission has 
the dut.v to make a positire deternlination and does not apply when no action 
or order of the Commission is necessary. Ibid. 

Where a lease agreement of carriers to provide through service is disap- 
proved by an  order of the Utilities Commission which is not supported by any 
competent, material and substantial evidence, no remand to the Commission is 
necessary, but the order should be reversed by the Superior Court, the Con~mis- 
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UTILITIES COMMISSION-Continued. 

sion being free at  any time thereafter to institute another hearing to determine, 
upon proper evidence, whether the agreement is contrary to public interest. 
Ibid. 

WATERS AND WATERCOURSES. 

1. Surface Waters. 
A hastening of the flow of surface waters necessarily results from the con- 

struction of streets arid gutters b~ a municipality, and the city may not be held 
liable for injuries resulting from such acceleration in flow if the surface 
waters are not diverted from their natural direction of flow. Robersotz v. Kin- 
ston, 1%. 

The failure of a municipality to provide adequate culverts to take care of 
the drainage of surface water through a natural stream in ordinary and fore- 
seeable storms cannot be a contributing cause of the drowning of a child who 
fell into the stream when the evidence discloses tliat there was no backup of 
waters a t  the point where the child fell in, but to the contrary, that the water 
was flowiug rapidly at  that place and that the rhild's body \vas recovered some 
two bloclrs downstream. Ibid. 

5 6. Title and Rights in Navigable Waters. 
The State owns lands covered by navigable waters within its territorial 

limits, except insofar as private riglits have been acquired therein by State 
grant or otherwise, subject to the control of the Federal Gorerilment orer com- 
merce, Miller v. Coppage, 430. 

The owner of land having a State highrvny between it and a navigable 
river is not a riparian owner. Ibid. 

WILLS. 

5 8. Proof of Will and Probate in Common Form. 
Not~vithstanding original jurisdiction to probate a will is vested in the 

clerk, parties who file a caveat to a pager n'riting probated in common form 
and also advise tlie clerk they wish to probate a prior instrument executed by 
testator, furnish tlie clerk a copy thereof, and ask that all interested parties be 
given notice, seek to probate the prior instrumrnt in solemn form, and the Su- 
perior Court acquires jnrisdictioii. Zn re Trill of Bclciu. 275. 

5 15. Parties Entitled to File Careat. 
Beneficiaries under a prior paper writing are persons interested within the 

purview of G.S. 31-32 mid are entitled to file a caveat to a subsequent instru- 
ment probated in common form, notwithstanding tlwy are not heirs of the de- 
ceased and are not named as benrficiaries in the writing they seek to nullify. 
In  rc Will of Beluin, 273. 

!j 27. General Rules of Construction. 
The object of testamentary construction is to effectuate the intent of testa- 

tor as  ascertained fro111 the language of the instl~ument. Quickel s. Quickel, 696. 
When a word is used in one part of the will in a certain sense, the same 

meaning will ordinarily be giren the word in construing other parts of the in 
strument. Ibid. 
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I t  will be presumed that testator did not intend to die intestate as to any 
part of his estate. Qt~ickel 2. Q~tirlcel, 606. 

§ 31. Dispositive a n d  Precatorg Words. 
Use of the precatorg TT-ords "I decire" will not create a trust or limit the 

fee, but mill be given their ordinary nleaning in the absence of a showing of a 
contrary intent. Quickel v. Quickel, 696. 

$j 37. Estates  i n  Trust. 
Testator left certain stock to his wife without reservation but a subsequent 

sentence stated that it was his desire that the stocli be held b~ a trustee with 
tlie income to be paid his vrife and a t  her death to a son so long as he continu- 
ed his college education and to be tlie property of the son when he obtained his 
college degree. Hcld: It being apparant that in another part of the will testator 
used the words "I desire" solely in a precatory sense and that to construe the 
bequest as creating a trust nlight result i11 partial intestacy, it Ivas the inten- 
tion of testator to make an absolute gift of the stock to his wife. Qrtickel u. 
Quickel, 696. 

9 39. Devises wi th  Power of Disposition. 
A general devise to testator's wife to have and hold or dispose of as she 

desires with following provision that "in case of survival of any heir it shall be 
his and if he does not survive it is my desire that" it go to testator's brother, 
is held to take the fee to the widow under the rule that a general devise with 
unlimited power of disposition transmits the fee and that a subsequent clause 
in conflict therewith will be disregarded. Qnicliel c. Quickel, 696. 

§ 59. Renunciation, Forfei ture  a n d  Acceleration. 
A forfeiture provision of a will that a beneficiary thereunder should receive 

nothing if he contests the instrument will not be given effect provided the con 
test is in good faith and with probable cause. but in order to adjudicate the 
question the elenlents of good faith and probable cause must be properly de- 
termined. Haleu u. Pickelsimer, 203. 

A forfeiture provision of a will that a beneficiary should receive nothing 
thereunder if he contests the will or any of its dispositive provisions mill be 
s t r i c t l ~  construed. Ibid. 

A suit to recover for breach of contract by the decedent to leave property 
to a minor in consideration of personal services rendered by the minor's mother 
does not constitute an objection to or dissent from the terms and provisions of 
decedent's will, and therefore does not come within tlie provision of the will 
that any beneficiary contesting the will should forfeit all benefits thereunder. 
The minor not being barred, a fortiori the mother, not a party to the prior ac- 
tion, would not be barred. Ibid.  

63. Whether  Beneficiary i s  P u t  t o  Election. 
The doctrine of election nlwlies only nhen the intent to put the beneficiarp 

to an election clearly appears from tlie inqtrunient and the beneficiar is con- 
fronted with the inconsistent choices of affirming the will by taking property de- 
vised or bequeathed to liiin thereunder or disaffirming the will by denying 
testator's riglit to dispose of other prol~erty belonging to the beneficiary. Haleg 
v.  Picliclstnwr, 293. 
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-4n unsuccessful suit against the estate to recover for breach of contract to 
devise or convey property in consideration of personal services rendered does 
not constitute an election precluding the plaintiff from taking benefits under the 
will, since the doctrine of election applies only when the will confronts a bene- 
ficiary with a choice between benefits inconsistent with each other. Zbid. 

§ 71. Actions to  Construe Wills. 
-411 adjudication of the right of a beneficiary to take under the will should 

not decree that such beneficiary is entitled to the amounts specified in the in- 
strument, there being no determination of the status of the estate or the suffic- 
iency of its funds to satisfy all claims within the same priority. Haley G. Pickel- 
simer, 293. 
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GEKERAL STATUTES, SECTIOKS OF, CONSTRUED. 

G.S. 

1-11. Defendant has the right to be represented by counsel or to appear it1 

proprin persona, but not both. S. u. Phillip, 263. 

1-17, 1 - 4 i ( l ) .  Ten year statute of limitation on action on judnment for minor 
begins to m n  when the minor reaches his majority. Tcclc 2.. X e w ,  148. 

1-47( l ) ,  97-87. Ten year limitation on award of Industrial Cominission must 
be computed from time judgment of Superior Court is rendered upon 
the ava rd .  R t y a l ~ f  z.. PooIe, 663. 

1-63. Trustee of express trust  may sue without joining cestui. Richardsotz v. 
Richardson, 521. 

1-64. S e s t  friend or guardian ad litenz of minor is not authorized to receive 
p a ~ m e n t  of the judgn~ent for the minor. Tcclc v. Kcrr, 148. 

1-02, 1-131. Action may not he diumissed for want of service during ninety-(lag 
period for alias summon.; or extension of time for  qerrice. Vlcrph .~  v. 
3f lo phy, 95. 

1-98. 1-440.7. Defendant is entitled to dissolution of attachment if plaintiff 
fails to connlicxnce srrrice by publication within 31 days after issuance 
of attachmrnt. Ins. Co. 2;. J o l r m o ~ .  778. 

1-10.  The amendment authorizes service on foreign administrator of non- 
rehident driver to recorer for negligent operation of rehicle in this 
State. FrutikZin .c. Cellulose Products, 626. 

1-105, 1-105.1. Action to construe contract of automobile insurance does not 
arise out of automobile collision and process limy not be served by 
serrice on Coiliniissioner of Motor Vehicles. Ittszirance Co. 1;. Roberts, 
28.5. 

1-111. Xunicipality is not rtquired to file bond in defending action of eject- 
ment. Kistlcr v. Ralciglt, 775. 

1-121, 1-132. Judge of Superior Court has  discretionary power to permit filing 
of complaint after time slwifled in order of clerk. D c a ~ e s  c. Clark, 
468. 

1-122. Written ~leatl ings are  required in a n  action in a municipal-county 
court to recover sum in exce<s of two thousand dollars. Ins. Co. v. 
Jolt ltsotz, 578. 

1-122(2). Complaint should not contain eridentiary facts. King a. Sloan, 562. 

1-123. Each cause of action must be separately stated. Ba~inistcr u. Williams, 
586. 

1-123. 1-131. Defendant has t h i r t ~  days after order overruling demurrer in 
which to file answer or petition for cct tiorari. Ii7teelo. 2;. Thnbit, 479. 

1-127. Where anwrer fails to dictinguish between allegations relating to cross 
action and allegations relating to counterclaim, demurrer must be sus- 
tained. S e m c c  Co. I , .  Salcs Co.. 660. 
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Defect must appear on face of complaint to be demurrable. Richard- 
son c. Richardson, 521. 

1-131. Complaint containing defective statement of good cause of action 
should not be dismissed upon demurrer. Gadsden v. Johnson, 743. 

1-132. Action must be dismissed upon demurrer for misjoinder of parties and 
causes. Bamister v. Williams, 586. 

1-137(2). In an action ex coiztractu, defendant may set up counterclaim for 
total worthlessness of chattels sold under separate contract, since 
both causes arise out of contract. Service Co. v. Sales Co., 660. 

1-141. Plea in bar to entire cause of action may be tested by demurrer. 
Hardin v. Ins. Co., 67. 

1-131. Pleadings will be liberally construed. E d ~ a r d s  u. Edxards, 443. 

1-180. Questions asked witness by court held solely for purpose of clarifica- 
tion of testimony. S. v. Goldberg, 181; S. v. Phillip, 263. Charge in- 
structing jury upon what circumstances issue should be answered in 
the nega t i~e  but failing to charge circumstances under which it  should 
be answered in the affirmative held erroneous. Lester Bros. 2;. Thomp- 
son Co., 210. 

1-269. Superior Court, on appeal from administrative board, has duty to de- 
termine whether facts found are sufEcient to support conclusions of 
law. In  re Burris, 450. 

1 - 2 7  Upon plaintiff's appeal from refusal of the court to enter judgment on 
verdict, defendants are not parties riggrieved and may not appeal from 
court's refusal to set aside the verdict. Bethea v. Kenly, 730. 

1-271, 29-30. Where necessity for sale is not controverted, appeal from order 
of sale to determine respective rights in proceeds of sale is premature. 
Lucas v. Belder, 169. 

1-277. Judgment sustaining demurrer to plea in bar to entire cause of action 
is appealable. Hardin a. Ins. Co., 67. 

1-277, 1-278. Supreme Court may determine question of public policy even 
though appeal is from interlocutory order and premature. Moses v. 
Highxay Conzm., 316. 

1-408. Commission to co117missioner selling land for partition rests in discre- 
tion of court. TT7elch v. Kearns, 171. 

1-410(1), 1-311, 23-29(2), 23-23, 23-30. Constitutional guaranties against self- 
incrimination applies to action for unlawful and malicious assault. 
AZlrcd 2;. Graves, 31. 

1-568.11(a). In action for malicious assault, defendants are not entitled to de- 
nial of application for examination of defendants prior to trial solely 
on ground of self-incrimination, dllred v. Graves, 31. 

6-21. Attorney's fees may not be allowed in a habeas corpus proceeding un- 
til defenclant is given ougortunity to be heard. Nurphy v. Murphu, 95. 
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7-64. 14-126, 14-134. Where Superior Court does not have original jurisdiction 
of misdemeanors, defendants may not be tried in Superior Court upon 
indictn~ent upon appeal. S .  v. Dove, 366. 

7-39;, 7-396. Warrant charging larceny of goods of a value constituting a 
felony is not void for failure to use word "feloniously". Bassinov v. 
Finlcle, 109. 

5-53, 8-71. Physician may not be required to disclose confidential information 
by deliosition prior to trial. Loclit~ood v. ,llcCasliill, 754. 

14-32. "Serious injury" within intent of statute means physical or bodily 
injury. S. u. Fergi~sox, 258. 

14-70, 14-72, Punishment for larceny from the person may be imprisonment 
for ten years. 8. v. Williams, 172. 

14-134. Person refusing to leave prenlises nfter order of proprietor is tres- 
passer. S. v. DuGI's, 463. 

14-335, 20-138, 20-139. In  prosecution for public drunlienness a n  instruction 
equiating "drunkenness" with "under the influence of intoxicating 
liquor" within the drunken driving statute, is error. S. v. Painter, 332. 

14-346.2. Sunday "Blue Lam" held special statute proscribed by the Constitu- 
tion. l'rcasicre City c. Clark, 130. 

14-373. Evidence held sufficient to sustain conviction of bribery and conspiracy 
to bribe members of college basketball team. S. v. GoTdbery, 181. 

15-1-13. Indictment for breaking and entering is not subject to quashal for 
failure to identify tgpe of structure broben into. S .  v. ILniglbt, 17. 

15-147. In order to sustain more severe sentence warrant or indictment should 
set forth that prosecution is for repeated offenses and the time and 
place of prior convictions. S. .c. Painter, 332. 

1.5-164. 111 prosecution for offenses less than capital, the State is entitled to 
challenge yereniptorily four jurors for each defendant. S. 2;. K~igAt, 
17. 

13-217. Delay of tv-o years in hearing of petition is inexcusable. S .  v. Hayes, 
648. 

17-39.1. Pende~iry in mother state of wife's suit for divorce does not deprive 
courts of this State of jurisdiction in llctbeas corpus to determine right 
to custody of children. In re  Sliippcr, 592. 

20-131. Duty to deflect headlights is not restricted to nleeting oncoming traffic 
but a lw refers to atmospheric conditions. Sftort G. Chwpnlan, 674. 

20-138. Instructioli defining "under the influence" held not prejudicial. S. v. 
Ellis, GOG. 

20-138, 20-130. Warmnt chargin; operation of vehicle on highway while under 
the influence lnay not be amended to charge sucli operation in park- 
ing lot. B. c. Ua~.is ,  G5G. 
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2@141(e). Where motorist is traveling within legal speed limit, collision with 
unlighted vehicle is not negligence per se. Rouse a. Peterson, 600; 
Short c. Chapmalt, 674. 

20-146. Evidence held for jury on question of whether each driver mas over 
left of his center of highway. Forte 2;. Goodwin, 608. 

2@149 ( a ) ,  20-150. Where truck parked dir~gonally a t  the curb is backed into 
defendnnt's lane of travel, defendant may pass on the left side of the 
highway under the general rule. Bass u. Roberson, 126. 

20-154 ( a ) ,  20-133 (b )  . Driver turning left ticross another's lane of travel must 
ascertain movenlent can be made in safety. King a. Sloatt, 862. 

0-165 ( a ) .  Where two automobiles approach an intersection a t  approximately 
the same time, the driver on the right has the right of may. Benbow 
v.  Telegraph Co., 404. 

20-270.2(b). Cornmissioner of Motor Vehicles has duty to answer motorist's 
petition for reversal of order of Commission suspending his license; 
other person involved in collision upon which revocation is ordered is 
not party to proceedings for revocation. Carter a. Sclreidt, 702. 

20-279.21. Assigned risk policy of automobile liability insurance imposes lia- 
bility upon insurer for injuries intmtionally inflicted by insured in as- 
saulting his victim with automobile. Ittsurance Co. c. Roberta, 283. 
Where insurer's liability is not predicated upon Financial Responsi- 
bility Act, insurer may not maintain counterclaim. Harris v. Imurame 
Co., 499. 

23-192, A check is a bill of exchange. Kirk C'o. a. Sfules, 136. 

28-1. Clerk mny appoint anci l lar~ administrator to sue for ~vrongful death 
in county in which personal service may be had on agent of tort 
feasor. I t 1  rc Scat~borotcgl~, 363. 

28-173, 4449. Allocation of funds received in settlement for wrongful death 
and suffering prior to death. In  re Peacock, 740. 

30-3(a). Widow's share held chargeable with one-half administrative costs 
and Federal estate tases, the statute being applicable only in the event 
of a dissent. Bdatt~s u. Bdams, 342. 

30-3. Nothing else appearing, a widow is entitled to dower in each tract of 
which husband died seized. Coats o. Tillianas, 602. 

31-32. Beneficiaries under prior 1)aper writing mag file caveat to subsequent 
instrument probated in conlmon forni, notwithstanding they are not 
made beneficiaries thereunder and are not heirs. IH re Will of Belvin, 
275. 

31-33. Superior Court acquires jurisdiction on appeal from clerk in pro- 
ceedings to l~robate prior instrunlent in solemn form. I n  rc Will of Bel- 
ain, 275. 

31-38. General devise with unlinlited power of disposition transmits fee. 
Quickel c. Qztickcl, 696. 
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31A-2. Mother who had abandoned infant is not entitled to proceeds of re- 
covery for infant's wrongful death. I R  re Pcacock, 749. 

35-29.1. .4. .lo, .11, .16. Neither statnte nor court of equity can sanction gift 
to char it^ by guardian for incompetent. I n  re Kenau, 1. 

46-15 Tenant in common has right to insist that all lands be partitioned in 
one proceeding. Home v. Home, 688; Coats G. Williams, 692. 

50-13, 50-16, 17-39, 15-39.1. Where complaint does not state cause of action 
for divorce, court has no jurisdiction to adjudicate the right to custody 
of the children of the marriage, but such right must be determined by 
habeas corpus. Murphy v. M~crphy, 95. 

Under 1961 amendment, the lower courts need not set forth findings. 
Williams v. TT7illiarna, 18. Court may order subsistence pendente lite 
before determination by a jury of the validity of a prior order of s e p  
aration. Ibid.  

Order for support and custody of children may be enforced by con- 
tempt proceedings notwithstanding the husband may hare  obtained 
decree of divorce in another state after the entry of the order for 
support. Whitford v. Whitford, 3.53. Evidence held insmcient to show 
that separation was induced by misconduct of wife. Pressley v. Press- 
ley, 326. Court must hear husband's evidence on contention that he had 
not abandoned his wife. Parker a. Parker, 176. 

Interchange of equipment by carriers to afford through service does 
not involve any new or additional franchise requiring appIicant to 
show public convenience and necessity. Ctilities Comn~. v. Coach Co., 
3%. 

62-121.44. Public policy does not condemn competition as such but only com- 
petition which is unfair. Utilities Comm. v. Coach Co., 384. 

6'3-262. Applicant for franchise has burden of showing public convenience and 
necessity. Ctilities Contm. v. Coacib Co., 3%. 

63-20. Federnl regulations relating to interstate dying are  made applicable to 
intrastate f l~ing.  Xann v. Hetldfrson. 335. 

72-1. Has  no application to restaurant operated separately from inn. S. u. 
Daris, 463. 

97-6, 97-17. Commission may not set aside award affirming agreement for com- 
pensation without notice and a hearing to fellow employee whose neg- 
ligence caused the injury. Statllcy .r;. Brozcn, 243. 

97-47. Enlplo~er  and insurance carrier map be estopped from asserting one 
year limitation for application for additional compensation for chanqe 
of condition. Ti'lrite v. Boat Corp., 4XS. 

07-50. Industrial Commission has authority to promulgate rules for orderly 
administration of Wo~kmen's Compensation Act. White u. Boat Corp., 
493. 
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97-82. Agreement for compensation approved by Commission is equivalent to 
an a~ynrd. White v. Boat Corp., 405. 

97-82, 97-83. Apprornl by Connnission of agreement for conipensation is a s  
conclusive as an award. Stanleu v. BYOLCIZ, 243. 

07-01. Where insurer's liability is dependent upon reformation of policy, the 
Industrial Conmission has no jurisdiction to determine matter. Clark 
v. Ice Creanz Co., 234. 

105-134(6). Forniula prescribed for allocation of foreign income taxable by 
this State is prinza facie just. Equipnzent Co. v. Johnson, 269. 

105-147(0) ( d ) .  Forgireness of an indebtedness by officer-stockholder consti- 
tutes contribution to capital and not income. Xfg. Co. v. Johnson, 504. 

103-266.1, 10.3-267. Remedies are cumulative and taxpayer may sue to recover 
sales taxes within ninety days from denial of claim for refund. Hous- 
ing Authoritu c. Joh?lson, 76. 

105-266.21. Wllere sale of milk by retailer below cost is not for the purpose 
of destroying competition, the teniporary order restraining sale should 
be dissolved. Millc Comm. v. Dagenlzardt, 281. 

113-176, 113-178, 115-179. Pupil may be assigned to school in another admin- 
istrative unit when such assignment is satisfactory to such unit and is 
in the best interest of the pupil. I n  re Hayes, 616. 

116-149(b). Child of disabled veteran who has moved his residence to this 
State after birth of the child is not entitled to benefits. Ramsey v. Vet- 
erans Conm., 646. 

136-18(10), 136-03. Where Commission permits construction of sewer lines in 
right of way, owner of fee is entitled to compensation for additional 
burden. 1 . ~ 1 ~  Leucclz v. Uotor Lilzes, 539. 

143-315. Superior Court may not find facts on appeal from Tax Review Board. 
Ey~tipnwzt Co. c. Jol~nson, 269. 

148-45 ( a ) ,  14845 (b)  . Prosecution of worB-release prisoner for failure to re- 
port to pick-up point must be based on (b ) .  8. v. Kimball, 582. 

156-70.1. Statute provides for appeal on part of landowners and does not au- 
thorize appeal by drainage district from order allowing compensation. 
I n  re Drainage, 407. 

137-26, 105-164.14 (c)  , 103-164.14 (b )  . Housing Authority is liable for sales tax- 
es paid by it on purcllases made by it. Housing Authority v. Jo7~tzson, 
76. 

160453.4(c). Land held for possible future industrial development is not 
"used" for industrial purposes within purview of annexation statute. 
R, R. v. Ifooli, 617. Sixty per cent of acreage outside of that used for 
industrial l ~ ~ r p o s e s  must be subdivided into lots of fire acres or less in 
order to come within annexation statute. Litl~iunz Corp. 2;. Bessenzer 
C i t ~ ,  332. 
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163-50. Part of statute reqniring elector to swear that he will support nominee 
is void. C7a7.k c. Xc~lant7 ,  140. 

279-21. Findinq that carrier of imurance became insolrent does not render re- 
hick insured an ui~i~isured rehicle. H ~ r d i n  C. I I M .  CO., 67. 
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I, 8 0 Part of statute requiring elector to swear that he will support nominee 
is void. Clark v. Neylantl, 140. 

I, $ $  11, 17. Defendants are not entitled to inspection of Ales of the Bureau 
of Investigation, there being no testimony a t  the trial by a member of 
the Bureau. S. v. Goltlherg, 181. 

I, $ 17. Person refusing to leave premises after being ordered to do so by 
proprietor may be convicted of trespassing. S. v. Davis, 463. Constitu- 
tional guaranties against self-incrimination applies to any proceeding 
sanctioned by law in which execution against the person may issue. 
Allred v. Graves, 31. Fact that bilsiness exempt from Sunday ordi- 
nance sells types of articles included in types sold by businesses pro- 
scribed does not constitute unlawful discrimination. Clark's Charlotte 
v. Hunter, 222. Neither statute nor court of equity can sanction gift 
to charity by guardian for incompetent. I n  re  Iienan, 1. Where land 
owner is given access to highway by means of service road abutting 
the property, the making of the highway a nonaccess highway does 
not constitute a taking of his property. Moses v. Highway Comm., 316. 

11, g 29. Sunday "Blue Law" is statute regulating trade within the purview 
of the Constitution. Treasure City v. Clark, 130. 

CONSTITUTION OF THE UNITED STATES, SECTIONS OF, CONSTRUED. 

IV, 8 1. Full Faith and Credit Clause does not preclude court of one state 
from modifying decree for support, and custody of minor children, 
since the court rendering the decree is empowered to modify it. Dees 
v.  JIcKenna, 373. 

Fifth, Sixth, Seventh and Fourteenth Amendments. Defendants are not entitl- 
ed to inspection of files of the Bureau of Investigation, there being 
no testimony a t  the trial by a member of the Bureau. 8. v. Goldberg, 
181. 

Fifth and Fourteenth Amendments. Neither statute nor court of equity can 
sanction gift to charity by guardian for incompetent. I n  re Kenan, 1. 

Fourteenth Amendment. Fact that business exempt from Sunday ordinance 
sells types of articles included in types sold by businesses proscribed 
does not constitute unlawful disorimination. Clark's Charlotte o. 
Hunter, 222. Person refusing to leave premises after being ordered to 
do so by proprietor may be convicted of trespassing. S. v. Davie, 463. 


