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CITATION OF REPORTS. 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. a s  follows: 

....................... 1 and 2 Martin, I 9 Iredell Law a s  31 N. C. .............. 
Taylor L Conf. 1 a s  1 N. C. 10 " '( ....................... " 32 " ......................... 1 Haywood ............................ " 2 " 11 " " 33 " ....................... 2 " ............................ci 3 " 1 2  " " 34 ....................... 1 and 2 Car. Law Re- ,, ,, 13 " " 35 'I 

....................... posifory & N. C. Term 1 "' I 1 " Eq. " 36 " 
1 Nurphey ............................ " 6 " I 2 " " ....................... " 37 " 

2 a ............................ u 6 "  3 a 'I ......................... 38 I$ ....................... 3 " ............................ 'I 7 " 4 " " " 39 " 

1 Hawks 11 8 I I  ................ ................................ 1 :  :: " 
......." 40 " 

2 .................................. 9 I' " ....................... " 41 " ............ 3 " ................................ 10 7 " I' ..........." 42 " ....................... 4 " .............................. 1 1 9 " " I6 43 " 

1 Devereux Law ................... " 12 " I Busbee Law .......................... " 44 " 
2 " " ................... " 13 
3 " " ................... 14 " 
4 " ' ................... " 16 " 

................... 1 " Eq. " 16 " 
2 " ' ................... " 17 ' 
1 Dev. & Bat. Law ................ " 18 " 

2 " " ................ " 19 " 
3&4 " I' ................ " 20 " 

1 Dev. & Bat. Eq ................... " 21 " 
2 " ................ 22 
1 Iredell Law ......................... " 23 " 
2 " ' I  ......................... " 24 " 
3 " !a .......................... 
4 " " ......................... " 26 " 

" Eq. ....................... " 45 " 
........................ 1 Jones Law " 46 

2 " " ........................ " 47 " 

3 " " ........................ " 48 " 
4 " " ........................ " 49 
5 " " ........................ " 50 " 

6 " " ........................ " 51 " 

7 " " ........................ " 52 " 
/ 8 " " ........................ " 53 " 
1 a ~ q .  ........................ " 54 " 

2 " " ........................cc 55 " 
........................ 3 " " " 56 " 
........................ 4 " " " 67 " 

5 “ " ........................ " 58 " 
5 " ........................ ......................... 27 / 6 " " " 59 " 

6 " .................. ......................... " " 28 " 1 and 2 Winston " 60 " 
7 " ........................ ........................ " " 29 " Phillips Law " 61 " ........................ 8 " 'I ......................... " 30 I' I Eq. " 62 " 

BDt In  quoting from the reprinted Reports, counsel will cite always the 
marginal (Le. ,  the original) paging. 

The opinions published in the first six volumes of the reports were written 
by the "Court of Conference" and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first flfty years 
of its existence or from 1818 to 1868. The opinions of the Court, consisting 
of five members, immediately following the Civil War, a r e  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th to the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of five members, from 1889 to 1 July 1937 are  published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has consisted of seven members. 
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W. W. HORTON, A. G. WHITENER, WHITENER REALTY COMPAYF, 
ISC., WOODWORKERS SUPPLY COMPANY, ISC., ET AL, ON BEHALF OF 

TIIE\ISLL\TS AKD ALL OTI*TR TA\P.IICRS OF T H E  CITY OF HIGH POINT, 
PI ~ I Y I I F F S  1. REDETELOPJIEST COJIJIISSION OF HIGH POINT. P. 
HUSTER DALTON, JR.. JAMES 11. lIILLIS, FRED W. ALESXVYER, 
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HIGH POINT, a ~IUNICIPAL COIIP~RATIOX, CARSON C. STOUT, MAYOR, 
ARTI-IVR G. CORPEXISG. JR., ROT B. CITLLER, R. D. DAVIS, J. H. 
FROELICH, H. G. IDLERTON, B. G. LEOSARD, F. D. MEHAS, AND 

LTXWOOD SMITH, DLI 'EKD.~ TS. 

(Filed 17 March, 1963.) 

1. Municipal Corporations 5 4- 
A retlevelopmeut con~mi~sioll 1113s not acquire property until the gor- 

erning body of the municipality has nyl~rored the redevelopment plan, 
nliicll npl~roval is a con:n~itlnent of tlie city to a course of action. G.S. 
160-463 (c)  . 

Tile redevelopn~ent plan in que-tion contenq)lated the construction of a 
plnza over the tracks of n r;~ilroad company, which trncks 11-ere in a cut 
t r a re r i~ng  the blighted area. Held: The area of the railroad right of \vay 
is not a "blighted area" as  defined b~ G.S. 160-GG(2). 

3. Appeal and Error 3 4+ 

Where the evidence does not support the critical findings of the court 
necessary to support the court's co~iclusions of law, such conclusions can- 
not stand. 
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3. Elnincnt Domain g 14- 

CTlbon couclc~li~~:~tiou of lenstd land the l ess~e  is entitled to conipensation 
for ally rcsultinp tiillii~i~tioli iu the value of its leasehold estate, and lessor 
is ciititlrtl to cc~uil~elii;rtion for :my diniinution in the value of its property. 

5. Enlinent 1bi11ai11 5 % 

JYlierc a ~ilrn~ic:il)nlity, ljursuant to nil urban redevclol~rneut plan, seeks 
to co~itlcnili the right to construct n 111:~:~ (J\.er the tracks of a railroad 
coull)nn)-. ;nid tlic construction of the plaza entails the removal of the 
railway's l~ah.seligrr statiou, the ol~erntii~n of trains througli a tunnel, and 
the lessening of the width of the right of may in some instances, the city 
nlust ctuiilenlli soni~t l~ing more t!ian n 111erc easement for light arid air. 

An agency may not condemn land unless i t  has the money 011 hand, or 
the, Imsent authority to obtain the money, for payment of juct cornpen- 
sarion. 

7. Eininent Donlain S 7 c ;  Jluiiicipal Corporatioiis 8 4- 

Where a redwe1c)pilleiit coum~ission fails to iuclude in its estiulate a sum 
sufficierit to accluire ail casement necessary to its redevelopment plan be- 
cause of n n~iial)l~rel~ension as to the esteut of the easement necessary to 
accomplisl~ its purpose, it may not proceed until the plan is modified so as 
to iiiclude tlic sums realistically necessary for the acquisition of such ease- 
ment. 

8. Municipal Corporations 3 20- 
Where tlie evidence is sufficient to sustain findings to the effect that de- 

feiidant ii~unicipality had a public need to construct off-street parking in 
tlie city, it mag is\ue bonds for this purpose to be paid exclusively from 
tlie revenue derived from such off-street parking facilities upon its com- 
pliauce with the provisions of -4rticle 34 of G.S. 1GO. 

HIGGIXS, J., concurriug in result. 

Paiui~n,  J., concurs in concurring opinion. 

APPEAL by plaintiffs from Gwyn, J., Regular August 24, 1964 Civil 
Session of GUILFORD (High Point Division), docketed and argued as 
No. 601 a t  the Fall 196-1 Term of this Court. 

This is the third time this Court has been called upon to consider 
this case. It was fimt here a t  the Spring Term 1963 on an appeal by 
plaintiffs from a judgment sustaining a demurrer. That judgment was 
reversed, see Horton v. Redevelopment Commission, 259 N.C. 605, 131 
S.E. 2d 464. 

The second appeal was from a judgment rendered in the Superior 
Court in September 1963. The Court then made findings of fact. On 
those findings, i t  reached legal conclueions and rendered judgment 
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from which plaintiffs appealed. That judgment was held erroneous. 
Horton v. Redevelopment Commission, 262 N.C. 306, 137 S.E. 2d 115. 

The reports of the prior appeals are referred to for summaries of the 
pleadings and the questions decided. 

Harris H. Jarrell for plaintiff appellants. 
Knox Walker; Haworth, Riggs, Kuhn & Haworth, by John Ha- 

worth; Jordan, Wright, Henson & Xichols, by Welch Jordan for de- 
fendant appellees. 

Joyner & Howison and Arnold B. McKinnon, Aricus curiae. 

RODMAN, J. It is now settled by the opinions rendered on the 
prior appeals: (1) The complaint states a cause of action; (2) the 
city had not, when the last appeal was heard, established its right to 
consummate five of the items which it had agreed to perform as a part 
of its contract with the Commission. These five items are enumerated 
in the opinion reported 262 N.C. 306, 137 S.E. 2d 115. It is there said: 

" [A]s much as we would like to finally dispose of this litigation 
without further delay, there are five itenis for which the City in- 
tends to claim credit that will necessitate further inquiry, includ- 
ing additional findings." 

After the enumeration, i t  is said: 

"Ordinarily we would not look beyond the determinations here- 
inabove required. But the matters involved in this case are of 
serious public concern, and for this reason we take note here of 
possibilities. It may be determined that one or more of the local 
grants-in-aid involved in the inquiries are invalid, impossible of 
accomplishment, or incapable of certainty of accomplishment. In  
such case the responsible authorities may desire to modify the 
plan, G.S. 160-463(k), in one or more of the following respects: 
(1) substituting valid and feasible local grants-in-aid for those 
found to be invalid or impossible of accon~plishment; (2) reduc- 
ing the redevelopment area; (3) submitting a workable plan to 
the electors of the City of High Point." 

The Court, in August 1964, for the purpose of passing on the validity 
of the plan, took additional evidence relating primarily to the five 
items for n-hich the city rlain~cd credit. The first objectionable item, 
donation of lands, had, prior to the hearing, been eliminated by reso- 
lution of the Council of High Point. The Court concluded, on the facts 
found, that each of the remaining four items mas properly included as 
a credit. 



4 I N  THE S U P R E M E  COURT. [264 

A rcdevelopinent commission may not acquire property until the 
governing body of the municipality has approved tlie plan, G.S. 160- 
463ic). The approval by the governing authority is a commitment to 
a course of artion which the municipality d l  pursue. 

Plaintiffs' challenge to the plan presents, as declared in the preced- 
ing appeal, questions of fact rather than issues of fact. The findings, 
now n~nde,  are not binding on one not now a party. The property 
owner is entitled to be heard in the condemnation proceeding on all 
questions involring the right to take hi2 property, as well as the price 
whicli the govcrnnierit must pay. Both questions of fact and issues of 
fact may arise in the condemnation proreeding. 

The assignnlents of error present these questions: (1) I s  the area 
proposed for the construction of the Pedestrian Plaza a "blighted area?" 
(2) Have defendants provided funds to compensate the owners for the 
property to be taken in tlie construction of the Plaza? (3) H a s  High 
Point given adequate notice of its intent to provide for off-street park- 
ing, and to issue revenue bonds for tha t  purpose? 

Tlic Legislature has empowered rede~elopment commissions to take 
appropriate action to rcinedy the l~ rob lcn~s  crcatcd by:  (1) blighted 
arcas; ( 2 )  non-rc~itlenlial ~~cdevelolmient nrcns; (3) reli:tbilitation, 
conservation and reconditioning areas. The conditions which define an  
area are enunierated by statute: G.S. 160-436(2) blighted area;  (10) 
non-residential redevelopment area; (21) rehabilitation, conservation 
and reconditioning area. 

Does the evidence, as plaintiffs contend, establish the fact that  the 
area in High Point, bctn-een Hayden Place on tlie west and Hamilton 
Street on the east, is not in fact a bliglited area, but a t  most a rehabil- 
itation, con~crvation and reconditioning area? The necessity for an  
ansn-er is indicated in the opinion reported 262 N.C. by the paragraph 
a t  the bottom of p. 322, 137 S.E. 2d 115 a t  p. 227. 

On July 23, 19G4, tlie Rederelopmerit Con~niission adopted a reeolu- 
tion modifying tlie plan with respect to the Pedestrian Plaza. It is 
stated in that  resolution: 

"To propcrly unify the central business portion of the rede- 
velopment area, to provide a much-needed park area and facility 
in the central business district of tlie City and tlie central busi- 
ness portion of tlie redevelopnlent area, to eliminate from this 
downtown area the blighting influence of the open ditch, and to  
conserve for the benefit of the City and its citizens the relatively 
high tax base of real property in the downtown area, the Southern 
Railway tracks will be covered with a platform which will be 
landscaped and dedicated to public use a s  a downtown park." 
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The original plan, speaking with respect to this area, said 

"The main cornniercial development planned in the urban re- 
newal project is located in the central business district. Based on 
the opinion of the market analyst, as well as Clty Officials and 
businessmen, the construction of the pedestrian plaza wlll gen- 
erate a new cornmerc~al market along the plaza, and on both 
Korth and South V'ren Streets. T o  further enhance the develop- 
ment of tlils additional con~mcrcid area, ~t is proposed that  the 
structureh 011 the east cide of Main Street develop new facades on 
tlie '\TTren Street slde creating a new diopplng street. ' ' * 

"The redevelopinent propo~als for tlie central business district 
are centered around the covering of the railroad tracks that  now 
divide the district. T!us rallroad cover will be designed and con- 
structed as a pedc~trlan plaza, or walknay, that  nil l  give the ex- 
isting one street, strip type shopping area a second onentation. 
Additional commercial developnent nill be encouraged along 
both sides of tlie pedestrian plaza, as n-ell as along Wren Street. 

"The proposed devclopnlent of the plaza includes pedestrian 
benches, lnndscaping, lighting, anti facilities for a cliildren's play 
area. I n  addition, it is planned to utilize a portion of the plaza 
for a restaurant, rest room facilities, :ind a nen-s and confection 
kiosk. These facilities will be provided either by the City, or on 
this City property leased to private firills working under tlie City's 
direction and standards. 

"Parking facilities are also planned for tlie area, a portion of 
the facilities will be developed over the railroad tracks a t  the 
extremities of the plaza structure. It is planned that  these facilities 
could be leased by the City to a 'park and shop' or other similar 
corporation." 

,4 planning coinniission may correct objectionable conditions within 
a rcdevelopnient area, conhisting of a blighted area, a non-residential 
redevelop~nent area, and a rehabilitation, conservation and recondition- 
ing area, G.S. 160-GG(16). We  think i t  apparent, however, that  the 
Legislature never intended to permit a planning corninission or a re- 
derelopnlent commission to include within the boundaries of a "blighted 
area" an area not meeting the statutory definition, even though the 
area might qualify as a non-residential area, or as a rehabilitation, 
conservation and reconditioning area. 

Judge G J T ~ ~  found: 

"The proposal which calls for building a covering over the de- 
pression or cut in which the tracks used by Southern Railway 



6 I N  THE SUPREME COURT. [264 

Company pass through the heart of the City for a distance of ap- 
proxin~ately 2% blocks is for the specific purpose of providing a 
downto~vn park dedicated to general public use. The easement for 
construction of the covering will be acquired by the Redevelopment 
Commission a t  its expense and dedicated by it to the City of High 
Point for such use as a downtown public park. The cut or depres- 
sion in which the tracks are located is approximately 35 feet deep 
of variable width and now spanned by bridges a t  Main Street, 
Hamilton Street and Wrenn Street in the area to be covered. The 
proposed covering structure is designed so that it will a t  all points 
provide as much or more clearance, both vertically and laterally, 
as the existing street bridges. (See Defendants' Exhibit No. 106). 
The costs of constructing the covering structure will be paid by the 
City and the estimate as to the costs of building the covering struc- 
ture contained in the Redevelopment Plan, to wit $1,150,875.00 is 
realistic and computed in accordance with sound engineering and 
planning practices. The Southern Railway Company has placed 
the City and the Redevelopment Commission on notice of its ob- 
jection to the proposed covering of the tracks. The covering platr 
form as designed and proposed will not materially interfere with 
the operation of Southern Railway Company's trains and passen- 
ger station and it will not materially interfere with the Railway 
Company's use and enjoyment of the right-of-way i t  holds under 
lease from the North Carolina Railroad Company. The depres- 
sion or cut over which the proposed covering for use as a public 
park is to be constructed is located within the 'Blighted Area' 
comprising the East Central Urban Renewal Area in High Point. 
The plan does not contain or designate and the certification of 
the Planning Commission does not attempt to qualify as such any 
'Rehabilitation, Conservation and Reconditioning Area.' " 

Based on the findings, the Court concluded: 

"The Redevelopment Commission has the legal right to con- 
demn an easement for the construction of the covering of the rail- 
road tracks used by Southern Railway Company in the heart of 
the City, provided that the construction of the covering shall not 
materially interfere with Southern Railway Company's use and 
enjoyment of its right-of-way. 

"The covering of the tracks can be accomplished without ma- 
terial interference with Southern Railway Company's use and en- 
joyment of its right-of-way. 

"The plans for covering the railroad tracks for use as a public 
park provide that the covering shall be used for a public purpose." 



KC.] SPXISG TERM, 1963. 7 

The evlderice docs not, 1r1 our opmion, support the findmgs on which 
the leg21 conclu-lon 1s Lased. George lieeiilan, an engineer qualified In 
stluctural and alcliitectur,~l c h g n ,  testlfiicl 111s firm had been em- 
ployed to malie p i i l n n m ~ r y  plane for covernig tile liiani h e  tracks of 
Southern Ka:lvny for n dl-tance of a ~ p l o ~ l i n ~ ~ t c l y  1,000 feet. His  firm 
had prelmed "scliclaatlc dran-mg-," n hlth s ~ t  foitli the functional pio- 
grain iecoinmendcd lor the Pcciestiian Pinza. " I t  is a pulollc area- 
publlc park-such tlnngi as a tonn-square and asscinbly area;  rest 
shelters; liospltality booth; playground ior chldren; sliuiffeboard areas; 
picnic area; public tollets; ~nisccllantous f ~ a t u r e s  such as lilctorical 
supply areas; conmunlty activlty aieaz; then landscnplng with certain 
amount of plannmg and certam amount of sculpture, lighting, etc. All 
of theae Items are tlnngs ~v11ich go to make up a public park. " * ' I n  
the final deslgn and In the final fruition of the plan these things, such 
as golf practice green>, terrace platform and commumty directory and 
fountam benches, restrooms, telephone booths, vending machines, could 
be shlfted about and changed to meet whatever final requirements 
might be made." 

H e  described in detall the manner in nhic!i the roof over the tracks 
would be constructed, how supported, and how the tunnel created by  
the construction of the roof would be ventilated. 

The Railway's right-of-way is 200 feet m width. The span between 
Wrenn Street and Hamilton Street over the tracks would be 60 feet. 
For practical purposes, the proposed construction would reduce the 
usable width of the r~ght-of-way from 200 feet to 60 feet between 
Wrenn Street and Hamilton Streets. I n  another segment, the usable 
area of the r~glit-of-way nould be reduced to 85 feet. 

The wtness estimated the cost of constructing the Plaza to be $1,- 
118,750. H e  added, "I believe, your Honor, t h ~  1s within a few thous- 
and dollars [$2,125] of the original budget." H e  expressed the opinion 
that  covering the tracks "would not interfere w t h  the use of the tracks 
during construction. * * * After the facility is completed and in use, 
in my opinion, the structure or facility over the tracks would not inter- 
fere with the Southern Railway Company's use and enjoyment of its 
tracks any more than any normal maintenance." If Freeman ever had 
any experience in the operation of railroads, the record does not so 
indicate. 

Arthur Kirkman, executive vice president, and for 32 years manager 
and operator of High Point, Thomasville and Denton Railroad, 35 
miles long, testified that  he had examined the plans prepared by  witness 
Freeman, and, in his opinion, "the construction of this structure as 
called for by these plans definitely will not interfere with or impair tlie 
operations of the Southern Railn-ay Company for two basic reasons." 
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One of the reasons assigned was the length of the covered area, 1,000 
feet, and the width of the right-of-way ~ h i c h  would be allowed the 
Railway Company for the operation of its business. He  testified: "Ac- 
cording to these plans it would obliterate that passenger station but I 
contend that wouldn't interfere with the operation of the Southern 
Railroad, absolutely not. " * " Even moving the passenger station 
and other facilities they have up there, elevators and so forth, wouldn't 
obstruct the operations even temporarily. I don't see how they should. 
I see in removing the passenger station no reason why they should 
operate[sic] over the tracks. There might be an inconvenience to the 
passengers. They would use the same station as before. It would not 
interfere with the operations, not operations as such, no. The pulling 
of a train through there is operation. Where they take off passengers 
or take them on is another question." He further expressed the opinion 
that the Railway Company, under modein conditions, would not need 
as niuch right-of-my as was needed one hundred years ago; and the 
Railway, a t  tlie instance and request of High Point, had lowered the 
tracks and provided bridges where streets had originally intersected 
the right-of-way. 

High Foint is a thriving con~munity. It has a population in excess 
of 60,000. It is on tlie tnain line of Southern Railway, one of the main 
trunk lines of the nation, operating from the Potomac River through 
Virginia, Korth Carolina, Tennessee, South Carolina, Georgia, Florida 
and Alabama, providing transportation for freight and passengers from 
the Northeast to many large industrial communities along the Atlantic 
Seaboard and tlie Gulf of Mexico. The evidence does not disclose the 
number of Southern's trains passing through High Point in a day. We 
take notice of the fact that the number is substantial. 

If we accept as correct the opinion of witnesses that the shelter 
could be placed over the Railway's tracks without materially inter- 
fering with the ability to move trains, we are unable to agree with 
the conclusion expressed by these witnesses that work which would 
necessitate the removal of the Railway's passenger station, elevators 
and other facilities would not be an "obstruction of operations." We 
think the quoted phrase broad enough to include any obstacle which 
tends to drive Raihay 's  cuctomers to its competitors. 

Southern R a i l m y  has put High Point and Redevelopment Com- 
niission on notice that the consummation of the Commission's plan 
would be detrimental to it. 

Defendants question the right of Southern Railway Company, as 
lessee, to co~~~pensat ion for the construction of the Plaza. A leasehold 
is a property right, 51 C.J.S. 809. Any diminution of that right by 
the sovereign in the exercise of its power of eminent domain entitles 
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lessee to compensation. Jacobs v. Highway Commission, 254 N.C. 200, 
118 S.E. 2d 416; Williams v. Highway Cowzmzss~on, 252 N.C. 141, 113 
S.E. 2d 263; Waste Co. v. R .  R., 167 N.C. 340, 83 S.E. 618. 

North Carolina Railroad Company, lessor of Southern, would like- 
wise be entitled to coinpensation for any diminution in the value of its 
property resulting from the construction of the Plaza. 

The resolution adopted by the Redcvelopinent Coinmission on July  
23, 1964, recited: "The easement for covering the tracks will be ac- 
quired by the Redevelopment Coininission, the cod  of acquisition be- 
ing included in the Conimission's budgeted expenditures for acquisition 
of property." The plan originally submitted by the Commission and ap- 
proved by the city estimated the Coinmission ~ o u l d  need $5,962,728 
for the acquisition of property rights. Included are four pieces listed in 
the name of Southcm Railway shown to contain 79,300 square feet. 
(This is the area to be covered by the shed.) A footnote to the list 
states that  "air rights only to be acquired" on Southern's properties. 

The recital in the Commission's resolution that  tlie cost of covering 
Southern's tracks has been "included in tlie Commission's budgeted 
expenditures" must, in view of the evidence, documentary and parol, 
be interpreted literally. Keither the city, nor the Commission, con- 
tenlplates compensating the Railway for anything except the loss of 
the right to have the sun shine on its tracks. The plan and evidence 
negatives the right of Southern to claim compensation because of im- 
pairment of its right to use tlie right-of-way beyond the area covered 
by the roof; negatives the idea that  Southern would be entitled to com- 
pensation because construction of the Plaza would "obliterate" its 
passenger station, inconveniencing its patrons and creating other prob- 
lems by the operation of its trains through a tunnel. 

Defendants have failed to make a realistic estimate of the cost of 
creating the proposed Pedestrian Plaza because they used an  erroneous 
yardstick to ascertain the amount of compensation to which Southern 
and Korth Carolina Railroad would be entitled. Citizens ought not to 
be forced to seek compensation from an agency whose cupboard is 
bare. As said by Higginq J., ((Every landowner has a right to know 
that  the taliing agency ha> on hand the money to pay for his prop- 
erty, or in lieu thereof, has present authority to obtain it." Redezlelop- 
went Comnzission v. Hag~ns ,  258 S . C .  220, 128 S.E. 2d 391. 

After the opinion on the second appeal vias filed, High Point caused 
a notice to be published that a public hearing n-odd be conducted on 
the question of providing for off-street parking. The notice fixed the 
time and place for the hearing. The Council, a t  the designated time 
and place, heard citizens opposing and favoring tlie establishment of 
off-street parking facilities. By a vote of 6-3, the Council adopted a 
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resolution reciting the need of 813 off-street parking spaces. The  res- 
olution does not undertalie to fix the place where the parking facilities 
would be located. The resolution approved the issuance of $730,485 of 
revenue bonds to be paid solely from the revenue derived from the off- 
street parking facilities. I t  directed the city manager to make neces- 
sary provisions for the issuance of the bonds. Following the adoption 
of the resolution, an  ordinance was passed appropriating $81,165 of 
non-tax revenue for off-street parking facilities. 

The City Council was justified in finding that  off-street parking fa- 
cilities would fill 3 public need, and the appropriations was for a public 
purpose. Before the bonds n ~ a y  be issued, i t  mill be necessary for the 
city to fix tlie time of payment, the rate of interest to be paid, and other 
details as prescribed by G.S. 160-416. When these terms have been 
agreed upon, the city may adopt an  appropriate resolution authorizing 
issuance of the bonds. 

We conclude: 

(1) The plan submitted to, and approved by High Point on 
August 27, 1962, included areas which may be classified as (a) 
a blighted area;  (b) a non-residential redevelopment area;  and 
(c) a rehabilitation, conservation and reconditioning area. 

(2) The evidence negatives defcndants' contention that  the 
Railway has blighted the central business district of High Point 
within the meaning of G.S. 16O-G6(2), hence the Court's finding 
and conclusion that  the area proposed for use as a Pedestrian 
Plaza, or tha t  central husiness district of High Point is a blighted 
area is erroneous. Areas which are in fact "blighted" cannot be 
enlarged to include areas which are not in fact "blighted." Any 
other conclusion mould vest a redevelopment commission with 
authority which the Lcgislature has expressly denied it. Compare 
subsection. 2, 10 and 21 of G.S. 160-456. 

(3) Thc evidence is insufficient to show adequate provision has 
been made to compensate Soutliern if the Plaza is constructed. 

(4) The evidenw and findings are sufficient to  establish a 
public need for off-street parking in High Point. I t  may issue 
revenue bonds for that  purpose, to be paid exclusively from the 
revenue derived from tlie off-street parliing facilities, by comply- 
ing with tlie provisions of Art. 34, c. 160 of the General Statutes. 

The Coininirsion and High Point may, if they desire, modify the 
plan, as provided by G.S. l G O 4 4 ( k ) ,  to meet statutory requirements 
as interpreted in t!lis and prior decisions. 

Reversed. 



N.C. ] SPRING T E R M ,  1965. 11 

HIGGINS, J., concurring in result: 
At its January,  1963, Session tlie Superior C'ourt of Guilford County 

entered judgment sustaining the damurer  and disinis~ing this action in 
which the plaintiff soug!~t to restrain the City of High Point and its 
Redevelopn~ent Commission from sl)en:!ing tux money or incurring a 
debt to finance Redevelopment Project Xo. 12-23 without voter ap- 
proval. I n  a unanimous opinion reported in 259 S . C .  603, 131 S.E. 2d 
464, this Court reversed the judgment. 

On another hearing the Superior Court, as a part  of its judgment, 
entered the following: "(I)  That  tile !)laintiff's prayer for judgment 
to generally restrain the City of High Point and the Redevelopment 
Commission of High Point froin proceeding ~ ~ i t h  its redevelopment 
plans for tlie East  Ccntral Urban Bedevelopinent Area be, and the 
same is hereby, denied." 

This Court found error in tlie judgment and remanded the cause 
with the following instructions: "Defendants sliould be restrained from 
the expenditure on account of the Redevelopment plan of any funds or 
revenues ~ ~ h a t s o e r e r ,  (and the pledging of the credit of the City of 
High Point) ,  except nontax funds for tlie payment of salaries and ex- 
penses necessary to maintain tlie stattts quo, until the inquiries here- 
inbefore listed are judicia!ly rnade and the matters therein involved 
determined to he valid and possible of achievement." The decision is 
reported in 262 N.C. 306, 137 S.E. 2d 113. 

The cause is now back here for the third time. One defect in the plan 
has been remedied. The City has witlldrawn its claim for a credit of 
$27,526.00 (Item ( e ) )  in its plan because the land which it pledged to 
convey to the Commissjon was bought by the City with tax money. 
Yoliley v. Clark, 262 S . C .  218, 136 S.E. 2d 56-2. Some of the other de- 
fects have been glossed over hut essentially those pointed out in the 
concurring opinion still infect the plan. 

The history of t!lis litigation indicates two things: (1) The City 
of High Point does not intend to provide cash for its one-third of the 
project's cost. The landowner n-hose property is taken cannot be re- 
imbursed for his property by funds spent for street improvements, 
n-nter, light and sen-er lines, etc., during a t l~o-year  period before the 
plan was offered; or by the money Guilford County may or may not 
spend for schools in the area prior to January 1, 1968. (2) The City 
is not disposed to have the voters pass on the expenditure of tax 
money or tlie incurring of a debt for the money necessary to meet the 
City's part of the cost. 

One of the arguments advanced here for our approval of this plan 
in its present condition is this: More than six  million dollars now avail- 
able in Washington for the project may be lost unless this plan is ap- 
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proved. Some other city will get the money. This argument, whether 
valid or invalid, is political - not legal. I t  should be made to the 
voters. Article VII,  Section 6, of the North Carolina Constitution was 
intended to make the argument inapplicable in the courts. 

The present opinion of the Court points out with precision and clar- 
ity tlie legal obstacles in the way of corisuilimating the plan for the 
plaza. This is the heart of project NCP-23. I n  order that I may not be 
understood as approving other features not discussed in the opinion, I 
concur in tlie result. Instead of returning this proceeding to be nibbled 
a t  further by modification, I would give direction that a permanent 
restraining order issue. This course does not preclude preparation and 
approval of a lawful plan. 

PARKER, J. concurs in concurring opinion. 

LOSG JIASUFACTTRISG COJIPAST, Srccmson TO LONG TASK COMPANY, 
I n  J ~ E R G E R  1. lv. Ai. JOHSSOS,  COJIMISSI~X~R OF REVENUE FOR THE STATE 
O F  N O R ~ H  CAROLINA. 

(Filed 17 March, 1!3G5.) 

1. Taxation § 20- 
A retailer is liable for the sales and use tax  on property sold or leased 

by hiin when lie fails to collect such tax  from his vendee or lessee. G.S. 
103-1G4.i. 

The execution of Form E-300 by the purchaser relieves the seller of the 
burden of proring tlmt the sale of tangible personal property was not a 
sale a t  retail: ~ l e~e r the l e s s  it remains his duty to ~ua l i e  reaeoriable and 
prudent inilliiry in regard to the business of the l?urcl~aser, G.S 103-161.28, 
and thc Coiil~ni+ioner of ReI cnue may hold him liable for the sale or use 
tax upon ~ i o o f  that the sale was not for resale or lease within the pur- 
~ i e n  of the statute. 

3. Same- 
Tlic findings IT-ere to the effect tha t  petitioner manufactured and  sold 

p r o l ~ a ~ i e  g:ls tanks to lm)paiie gas coml)anies, and tlmt the gas colupnilies 
i~wt:~lleil soule of tlie tnnlrs for their custouiers for a flat installation fee 
n~i t l r r  n contract rcquiririg the cnstonier to use only gas pnrclinsed fro111 
tllr co~rll~any. retaining title to tlie tank in the  gas coml~any, and proritling 
that  tlie agretment should bc teruli~lable for breach or ulmn thirty days' 
noticr. It('lt7: The gas conipanies, in regard to the tanks so installed were 
not rctailers or lessors a s  clefined by statute, G.S. 10.5-161.3, and petitioner 
is liable for the sales tax on such tanks. 
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APPEAL by defendant from Crissman, J., February 24, 1964 Term of 
WAKE. This appeal was docketed in the Supreme Court as Case NO. 
450 and argued a t  the Fall Term 1964. 

This proceeding was originated on M a y  4, 1962, under G.S. 105- 
241.2,  hen petitioner sought administrative review by the T a x  Review 
Board of an assessinent for additional salcs tax made against i t  by the 
Commissioner of Revenue. The Tax Review Board, on M a y  20, 1962, 
rendered a decision sustaining the Commissioner's assessment. Peti- 
tioner then souglit judicial review of the Board's decision under G.S. 
143-306 et seq. Judge Crissinan reviewed the record and, on February 
24, 1964, entered a judgment reversing the Tax  Review Board, adjudg- 
ing that  the Commissioner recover nothing of petitioner. The Commis- 
sioner appeals, assigning as error the entry of the judgment. 

Bourne & Bourne for petitioner. 
T.  W .  B m t o n ,  Attorney General, Pey ton  B .  Abbott ,  Depu t y  Attor- 

ney General, Charles D. Barham, Jr., Assistant At torney General for 
respondent. 

SHARP, J. The Tax  Review Board and the Superior Court reached 
opposite conclusions from the same undisputed facts. This appeal pre- 
sents only the question whether the facts found by the Tax  Review 
Board support the judgment of Crissman, J. 

Petitioner, Long 3Ianufacturing Company, stands in the shoes of 
Long Tank Company (Tank Company) as a result of a merger of 
the two companies in March 1961. From January 1,  1957, through 
February 29, 1960, the period covered by the disputed assessment, 
Tank Company manufactured in Tarboro propane gas tanks which i t  
sold to independent registered retail dealers in bottled gas (retailers). 
I n  addition to gas, t i m e  retailers alao sold and rented tanks to  their 
customers. Tank Company o l d  its tanks only from its manufacturing 
plant; i t  maintained no n-arehouse or othcr place of business. On the 
transactions here involved petitioner never collected from retailers the 
3% sales tax imposed by G.S. 103-16-1.4. The assessment against pe- 
titioner has been made only on tanks n+icl~ the retailers purchased 
from Tank Company and placed on the premi>es of their gas customers, 
under agreements which the Tax  Revie~v Board sun~n~ar ized a s  follows: 

" (a )  The dealer owns the gas equipment. 

(b)  The dealer agrees to install the equipment on the premises 
of customer. 

(c) The dealer retains title to the equipment. 
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The dealer reserves tlie right lo  remove the equipment a t  
the termination of the agreement. 

The customer pays a single fee, called an 'installment 
charge' in ;ome agreements, and in other agreements the 
fee is referred to as 'a single, non-refundable lease of equip- 
~ n e n t  fee.' 

The customer agrees to purc1ia:se and use gas in the equip- 
ment only from the dealer. 

The customer agrees to pay dealer monthly for all gas pur- 
chased from dealer, ~ ~ i t h  some of the agreements providing 
for a monthly minimum charge. 

The term of the agreements is almost uniformly for one 
year, with automatic renewal clause, and usually with 
right of termination upon 30 days' notice, or for breach. I n  
case of ternination there is no provision for refund and re- 
newal is without additional charge." 

I n  pertinent part (summarized except when quoted) G.S. 105-164.4 
levies, in addition to all other taxes, a retail sales tax a s  a privilege or 
license tax upon every person who engages in the business of selling a t  
retail or renting tangible personal property. The amount of the tax is de- 
termined by the application of the following rates against gross sales 
and rentals: 

"(1) At  the rate of three per cent (3%) of the sales price of each 
item or article of tangible personal property when sold a t  
retail in this State . . . 

(2) At the rate of three per cent (3'%) of the gross proceeds de- 
rived from tlie lease or rental of tangible personal prop- 
erty . . . where the lease or rental of such property is an  
established business or the same is incidental or germane 
to said business . . ." 

G.S. 105-1643 defines the ~ o r d s  and phrases used in the North 
Carolina Sales and Use Tax Act (Gen. Stat. ch. 103, art. 5 ) .  The defi- 
nitions pertinent to this decision are quoted below (italics ours) : 

"(8) 'Lease or rental' means the leasing or renting of tangible 
personal property and the possession or use thereof by the 
lessec or rentee for a consideration without transfer of the 
title of such property. 
. . .  

(12) 'Pu~chase'  means acquired for a consideration whether 
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a. Such acquisition was effected by  a transfer of title of 
possession, or both, or a license to use or consume; 

b. Such transfer shall have been absolute or conditional 
and by whatever means i t  shall have been effected; and 

c. Such consideration be a price or rental in money or by 
tuay of exchange or barter. 

It also includes thc procuring of a retailer to erect, install 
or apply tangible personal property for use in this State. 

(13) 'Retail' shall mean the sale of any tangible personal prop- 
erty in any quantity or quantities for any use or purpose on 
the part of the purchaser other than for resale. 

(14) 'Retailer' means and includes every person engaged in the 
business of making sales of tangible personal property a t  
retail, either within or without this State . . . and every 
manufacturer, producer or contractor engaged in business 
in this State and selling, deliyering, erecting, installing or 
applying tangible per~onal  property for use in this State 
notwithstanding that  said property may be permanently 
affixed to a building or realty or other tangible personal 
property. 

(15) 'Sale' or 'selling' shall mean any transfer of title or posses- 
sion, or both, e~change,  barter, lease, or rental of tangible 
personal property, conditional or otherwise, in any manner 
or by any means whatsoever, however effected and by what- 
ever name called, for a consideration paid or to be paid . . . 
Provided, however, if a serviceman or repairman furnishes 
and attaches, annexes, installs, or affixes tangible personal 
property to the real or personal property of customers for a 
consideration, the furnishing, attachment, annexation, in- 
stallation or affisation s h l l  constitute a sale to the extent 
of the fair marlwt value of the tangible personal property, 
furnished, attached, annexed, installed or affixed." 

(The proviso quoted above was repealed on June 20, 1959, by N. C. 
Sess. Laws 1959, ch. 1259). 

"(16) 'Sales price' means the total an~oun t  for which tangible per- 
sonal property is sold . . . Provided, however, that  where 
a manufacturer, producer or contractor erects, installs or 
applies tangible personal property for the account of or 
under contract with the owner of realty or other property, 
the sales price shall be the fair market value of such prop- 
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erty a t  the time and place of such erection, installation or 
application . . ." 

G.S. 105-164.7 requires every retailer to add the sales tax to the price 
of the article. Though stated and charged separately from the sales 
price, the sales tax constitutrs a part  of the purchase price. Notwith- 
standing tha t  i t  is the intent of the law that  the sales tax shall be passed 
on to the customer and that  i t  not be borne by the retailer, the re- 
tailer is liable to the Commissioner for the tax if he fails to collect i t  
from his vendee or, in a proper case, from his lessee. 

After numerous audits and investigations of petitioner's sales, and, 
after a hearing, the Comnlissioner of Revenue made an  assessment 
against petitioner in an  anlount in excess of $10,000.00 for uncollected 
and unpaid sales taxes. The assessment bears interest, but  no penalty 
was added. During the audits petitioner obtained from the retailers 
executed certificates of resale, Form E-590, on the sales in question, 
G.S. 105-164.28; but a t  the time petitioner made the sales on which 
the Commissioner has assessed sales taxes i t  did not take from the re- 
tailer forms E-590. These certificates have been prescribed by the De- 
partment of Revenue as Form E-590, and are as follows: 

"I ( K e ) ,  the undersigned, do hereby certify that  the tangible 
personal property purchased from you is purchased as for resale 
unless the purchase orders specify otherwise, in which event, you 
are to charge the retail tax on such orders. I (We) ,  by executing 
this certificate, assume liability for all sales and/or use tax  due 
on said tangible property and agree, when same is sold a t  retail, 
or used or consumed by  me (us),  to remit such tax  to the North 
Carolina Department of Revenue, Sales & Use Tax  Division, 
Raleigh, Korth Carolina. This certificate is to remain in full 
force and effect until I (we) revoke same in writing." 

Thc execution of Form E-590 by the purchaser relieves the seller of the  
burden of proving that  a sale of tangible personal property is not a 
sale a t  retail. During the audits the Commissioner recognized the de- 
layed ccrtificates in all instances where the purchased tanks were ac- 
tually sold, i.e., where title passed to the customer for a consideration, 
and also where they were leased to customers for a cash rental. I n  each 
instance in which a tank was leased under the arrangement detailed 
above, however, he assessed the 3% retail sales tax against petitioner. 

The Commissioner agrees viith petitioner tha t  all the sales in ques- 
tion were made to retailers as defined by G.S. 103-164.3(14). Retail 
merchants, l i o ~ ~ e v e r ,  may thenxelves make retail purchases, and, when 
they do, they must, like any other purchaser, pay the retail sales tax. 
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The crucial question here is this: Did petitioner's sale of tanks to re- 
tailers who bought them for tlle purpose of placing them on the prem- 
ises of their retail gas customers, upon the terms summarized above, 
constitute a sale for any purpose other than resale or rental as those 
terms are used in the Sales and Use Tax Act? 

Petitioner-vendor contends that the transactions between its retailers- 
vendees and their custon~ers constituted a lease of the tanks, which 
lease is specifically subjected to the retail sales tax by G.S. 105-164.4; 
that petitioner's sales to tlle retailers were, therefore, for no purpose 
other than resale or rental; that the retailers should have collected 
the sales tax from their gas customers a t  the rate of 3% of the market 
value of the tank a t  the time it was installed; and that liability for the 
tax assessed against petitioner falls on the retailers, not on petitioner. 

The Coinmissioner contends that, even if the transaction whereby 
the retailer, retaining title, agreed to furnish its customer a tank for 
a specified period in consideration of an installation fee and the cus- 
tomer's agreement to buy gas only from the retailer constituted a lease 
within the generally accepted meaning of that term, such an arrange- 
ment is not a lease as defined in the Sales and Use Tax Act. He  argues 
that the Act manifests the intent of the legislature to tax the con- 
sideration received by the lessor from the lessee in the same manner as 
it taxes the purchase price which a vendee pays a vendor for tangible 
personal property and that, for a lease to be treated as a sale under 
G.S. 105-164.3(15), it is necessary that the consideration be paid in 
money or that it be measurable in money's worth. Such a lease must 
be "for a consideration paid or to be paid," G.S. 105-164.3 (15), and the 
consideration may be a "rental in money or by way of exchange or 
barter," G.S. 105-164.3 (12). Rentals are taxed "at the rate of three per 
cent (3%) of the gross proceeds derived from the lease or rental . . ." 
G.S. 105-164.4. This language clearly contemplates a rental paid peri- 
odically in cash or in commodities or services having a monetary value. 
Retailers' customers on  hose premises they have installed tanks make 
no such periodic payments. The customers' only outlay in money was 
a single installation fee which bore no relation (1) to the purchase 
price, (2) to the market value of the tank, or (3) to the duration of 
the contract. The fce was t!le same irrespective of whether the arrange- 
ment between the retailer and his cudomer lasted a few weeks or many 
years. It was charged for the purpose of reimbursing the retail gas 
dealer in part or in whole for the installation expense and perhaps with 
the idea of "nailing the customer." 

The words used in G.S. 105164.3 ( I s ) ,  "consideration paid or to be 
paid," do not contemplate merely a benefit to the promisee or a detri- 
ment to the promisor, that is, merely consideration in its usual legal 
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sense; they moan money or money's worth paid by the lessee for the 
use of the property. :I legal detriment i:: not taxable. The customer's 
agreement to buy gas only from petltioner1s vendee-retailer was, of 
course, a detriment to the promisor sufficient to support his contract 
~ i t h  tlie retailer, but i t  was not rental in money or by way of exchange 
or barter. How could the consideration n~liicli tlie customer pays for 
the use of the tanks in question be taxed properly under the Sales and 
Use Tax Act? (1) I t  ~vould not be equitable to tax the lessee, as pe- 
titioner would do, on the fair market value or on the purchase price of 
property which he does not own and whicli the lessor could remove on 
thirty days' notice. (2) Certain it is that the Act nowhere determines 
the amount of the sales tax upon personal property by the profit which 
its owner derives from its use. The retailer's profit from the lease is 
taxed as income. (3)  The customer pays a sales tax on the gas he 
buys and stores in the tank, and, to be sure, the law would not expect 
that lie pay an additional 370 tax on his gas purchases for tlie use of 
the tank. 

On the basis of subsection (16) and the proviso of subsection (15) 
of G.S. 103-164.3, petitioner contends that the customer should pay a 
3% sales tax upon the fair market value of the tank. G.S. 105-164.3(16) 
provides that the sales price of tangible property installed by a "manu- 
facturer, producer or contractor . . . under contract with the owner 
of realty or other property'' shall be "the fair market value of such 
property a t  the time and place of such erection, installation or applica- 
tion." The word "contractor" is not here used to mean any person who 
enters into a contract, but one ~ h o ,  in the pursuit of an independent 
business, undertakes to perform a job yet retains in himself the right 
to control the means, method, and manner of accomplishing the desired 
result. The retailers in this case do not qualify as contractors rrithin 
the meaning of G S. 103-164.3 (lG), nor sre they servicemen or repair- 
men within the meaning of the proviso of G.S. 105-164.3(15), which 
Tyas repealed June 20, 1039. 

I n  effect, the retailers here are the actual users and ultimate con- 
sumers of the tanks in question. They purchased the tanks from peti- 
tioner, not for resale or for lease within the accepted meaning of that 
term, but as equipnient whicli they theinselves ~ o u l d  use in the pro- 
motion of the sale of their product - gai. The contract between the re- 
tailer and his customer would appear to create a bailment rather than 
a lease. See Freeman zl. Serzwe Co., 226 N.C. 736, 40 S.E. 2d 365; Hanes 
ZJ. Shapiro, 168 N.C. 21, 81 S.E. 33; 8 Am. Jur. 2 4  Bailments 2 .  21 
(1963). The retailer delirercd the tank to the customer for the specific 
purpose of storing gas purchased from him. The customer agreed to  
purchase gas only from the retailer, who could reclaim the tank im- 
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mediately upon breach of this agreement and, in any event, upon 
thirty days' notice. But,  were the transaction a lease in the generally 
accepted nieaning of that  term, i t  ~ v a s  not a lease within the meaning 
of the Act. Let  us suppose that  after three years a retailer should re- 
move his tank from the premises of a defaulting customer and install 
i t  upon the lprelui>es of another under the same agreement. I s  it rea- 
sonable to ap>ume tllat the retaller would collect from his new custoiner 
a 370 sales or use tax upon tlie fair mnrket value of the tank? We ap- 
prehend that  the retailer would no inore attempt to collect a sales tax 
from the second uqer of the tank t h m  he did from the first custonler 
who "rented" the tank involved here. 

I n  Sari-A-Pzcre Dnzrg Co. v. Uozcers. 173 Ohio St. 469, 183 N.E. 2d 
918, appellant (Dalry) was engaged in the production and sale of ice 
cream, which i t  sold both to wholesale and to retail dealers. Dairy 
bought refrigerator rase> which i t  furnished to certain retailers. The re- 
tailers agreed in writing to use the cases exclusively for the storage and 
display of Dalry's ice cream, and Dairy irlaintamed the cases. When 
the Tax Comniissioner aisessed Dairy with a sales or use tax on the 
equipnient, Dairy contended that  it was the retailers who mere liable 
for the sales or use tax. The court held, however, that  Dairy n-as the 
consumer of the refrigerator units and thus liable for the tax;  that  
there m-as no transfer to the retailer for a consideration as contemnlated 
by the sales and use tax law. 

We conclude that  tlie sales in question here mere retail sales upon 
which petitioner should have collected the sales tax from the retailers 
who were not purchasing the particular property for resale or rental. 

If the burden of this assessment must ultimately fall on petitioner, 
it was not the intent of the law that  it  should do so. Although, in order 
to prevent evasion of tlle retail sales tax, the law presumes that  the 
gross receipts of both wholesale and retail merchants are taxable until 
the contrary is established by proper records, G.S. 105-164.26, yet, if, 
a t  tlie time of the sale, the vendor takes from his vendee a certificate 
that the property is for resale, he is relieved of this burden of proof. 
Kotn-itl~standing, it is still the duty of every n-holesale merchant "sell- 
ing tangible personal property to a retailer for resale to make reason- 
able and prudent inquiry conceining the type and cliarncter of the tan- 
gible personal property a. it relates to the principal business of the re- 
tailer." G.S. 103-164.28. The record discloses that  on April 19, 1957, the 
Department advised petitioner that  sales for resale did not include sales 
of tanks to dealers who in turn placed them on location on their cus- 
tomers' premises for an  installment fee and pursuant to the customers' 
agreement to purchase gas only from the retailer, the owner of the 
tank. 



20 IN THE SUPREME COURT. [264 

The judgment of the Superior Court is 
Reversed. 

RUBY JlABE FTLP v. JOHS ROBERT FULP. 

(Fiied 17 March, 1963.) 

1. Trusts  83 13, 14- 
S o  resulting or constructive trust arises when a husband makes im- 

provements oil land o\vned bp him with money furnished by himself and 
wife, even though he obtains his n-ife's money by promising her to convey 
to her a half interest, since the husband did not acquire title to the realty 
with the use of her money in breach of a confidential relationship. 

8. Money Received- 
Where the husband obtains money froin his wife for improvements on 

his realty by orally promising to conve~ to her a half interest, the wife is 
entitled to recover her personal funds as money had and received, not- 
withstandinq the contrnct to convey is not enforceable upon plea of the 
statute of frauds, and since the husband's acts constitute a breach of a 
fiducinr~ relntionsliip she is entitled to an equitable lien on the realty as  
an aid in enforcing her rights. 

3. RIortgages and  Deeds of Trus t  § 1- 
An tquitable lieu iq not an ehtnte In 1:mtl and does not entitle the creditor 

to n conrejance o t  any iutereqt in the land but is solely :I charge on s~ecific 
property cleclnred by equity to provide a more effective method of enforcing 
an obligation. 

4. Limitation of Actions § 1 8 -  
Nonsuit is ~ m p e r l p  entered upon the plea of the applicable statute of 

limitations by defendant when plaintift' fails to carrp the burden of show- 
ing that the statute had not run against his cause of action. 

5. Limitation of Actions # 11; Husband a n d  Wife 8 2- 

The relationship of husband and wife does not prevent the statute of 
lin~itations from running 111 his fa170r against a cause of action accruing 
to her, or zice zo $a. 

6. Money Received- 
Where the hu~hnnrl obtains the p e r s ~ m ~ l  funds of his wife for improve- 

nients nl)on hiv realty by orally promiui~l< to ~0117.e~. to her a half interest, 
hrr :ic.tion for 111oney hail and rccei~ed and for the declaration of an 
equitable lien aga in~t  the land accrues upon his categorical disavowal of 
his promise, and is barred after the lapse of three years. G.S. 1-22. 
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APPEAL by plaintiff from XcConnell,  J., Ilarch 30, 1964 Civil Ses- 
sion of FORSYTH. This appeal was docketed in the Supreme Court as  
Case KO. 396 and argued a t  tlie Fall Term 1964. 

This action by plaint~ff w f e  was instituted on December 14, 1959, 
against defendant husband to establiJ1 a resulting or a constructive 
trust in land or, in the alternative, to recover money allegedly in- 
vested in improvements upon the property. In summary, plaintiff al- 
leges: In  1937, defendant purchased specifically described land in 
Forsyth County with funds belonging to both parties and took title in 
his name alone. In  1951, defendsnt began construction of a d ~ e l l i n g  
house on the property. In consideration of defendant's promse to con- 
vey to her a one-half undivided interest in the land, plaintiff agreed to 
pay one-half the cost of the dvelling, the total cost of which was ap- 
proximately $8,000.00. Plaintiff paid one-half of this cost, and after 
the house mas completed she and defendant, ~vi th  their three children, 
occupied i t  as their home. Defendant continued to promise plaintiff to 
convey to her a one-half undivided interest in the property but contin- 
ually delayed doing so. On May 31, 1959, the parties separated, and 
defendant has told plaintiff that he did not intend to convey any in- 
terest in the property to her. On the contrary, he said he intended to  
convey the property to some third person in order to cut off her rights 
in the land. Plaintiff prays that she be declared the owner of a one-half 
undivided interest in the property and that the property be partitioned; 
or, in lieu of that relief, that she recover of defendant the sun1 of $4,- 
000.00. Defendant, by answer filed Kovember 20, 1962, denied that he 
ever promised to convey any interest in the land to plaintiff. In  addi- 
tion, he pleads in bar of plaint~ff's right to recover the statute of 
frauds, both the three-year and tlie ten-year statute of limitations, and 
laches. 

r p o n  the trial plaintiff offered no evidence tending to show that she 
paid any part of the purchase price of the land 11-hich defendant ac- 
quired in 1937 and on which the dwelling was subsequently erected. 
Indeed, her evidence plainly shorn that she made no contribution to 
the initial purchase of the property. K i t h  reference to the dwelling, 
however, her evidence taken in the light mod  favorable to her, is suffi- 
cient to estab1i.h these facts: 

I n  1938, defendant erected a one-room store building on the land. In  
1914, n-it11 a partition wall, he matie i t  into a trvo-room dwelling, into 
which the parties moved with their two children. In  1947, plaintiff 
went to work for Duplan Corporation a t  $30.00 a week. I n  1931, the 
parties decided to add t h e e  rooms, a bath, and a basement to the 
house, each agreeing to pay one-half the costs. Together, each con- 
tributing identical amounts which varied from week to week, the 
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parties had saved for this purpose almost $4,000.00 before the work was 
begun. They l q t  this money In an old nloney belt under a mattress in 
the liouce. Deftlldant repeatedly prouiised, orally, to have the title to 
the propeity, wliicli mas in his name alone, put in tlie name of both. 
In 1952 when the work was all finished rwxept for the bathroom, plain- 
tiff liad to ccmJ nork ovi1ng to confinenimt ~vitli her tllird child. She 
borro~ved from her father $250.00, one-half tlie sum which defendant 
said wab rcquired to co~nplete the batlirooni, and handed it over to de- 
fendant, nlio llacl the work completed. When the remodeling was fin- 
islied, the total cost was $3,000-$(i,000. Plaintiff tried time and again 
to get defendant "to have her name put on the deed," and "he kept 
prolnlsing tliat lie would." During the construction of the house he 
would say, "Oh, we'll do tliat l a t ~ r  . . . we will, but let's go ahead 
~vi th  it." TYl~en the reniodeling Tvas completed, plaintiff said, "Well, it 
is done, let's fix the deed." Defendant's reply was, "You don't think I 
am a damn fool, do you?" Plaintiff and defendant separated on May 
31, 1939, and lutve not llved together siricc3. 

At the conclusion of plaintiff's ev~dence, defendant's motion for judg- 
ment as of nonsuit was overruled. Defendant testified that he had never 
promised to convey any land to his wife; that they had saved no 
money together; tliat she paid noth~ng whatever on tlie additions to the 
house; and that he had paid it all. -4t the conclusion of all the evi- 
dence, the judge allowed defendant's renewed motion for judgment as 
of nonsuit. From a judgment dismissing the action, plaintiff appeals. 

Frank C. ilusbancl and Randolph and Clayton for plaintiff. 
Hayes R: Hayes for defendant. 

SHARP, J. Plaintiff's evidence is insujficient to establish either a 
resulting or a eonctructive trust in the land described in the complaint, 
for defendant acquircd no title to realty with the use of plaintiff's 
money. "(A)  rcsultjng trust arises, if at  all, in the same transaction in 
~ 1 1 1 ~ 1 1  the legal title passes, and by virtue of consideration advanced 
before or a t  the time the legal title passes, and not from consideration 
thereafter paid." Rhodes v. Rarcter, 242 N.C. 206, 208, 87 S.E. 2d 265, 
267. When one person's money is used to pay for land, title to which is 
taken in the natne of another, equity creates a trust commensurate with 
his interest in favor of the one furnishing the money. Bowen v. Dar- 
den, 241 S .C.  11, 84 S.E. 2d 269. A constructive trust, on the other 
hand, arises vhcn one obtains the legal title to property in violation of 
a duty lic owes to  another. Constructiv~ trusts ordinarily arise from 
actual or presunq~tive fraud and usually involve the breach of a con- 
fidential relationship. Teachey v. Gurley, 314 N.C. 288, 199 S.E. 83; 
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Lee, Korth Carolina L a ~ v  of Trusts S l l ( a )  (1963 Ed.) Plaintiff's evi- 
dence is insufficient to e.tah11sh in herself any equitable title to the 
land; defendant d ~ d  not acqu~re  t ~ t l e  with her money. 

Xot\vithstandmg, plaintifi's evidence is suffic~ent to establish that, in 
considerat~on of defendant's oral p~onlise to convey her a one-half in- 
terest in the land, or "to have hcr ilaiile put on the deed," she turned 
over to lmn $2,500-3,000 of her money, n.itli which he made improve- 
ments on his proptrty. This contract to convey was not specifically en- 
forceable because it was not in n-riting. Even so, defendant became 
liable to plaint~ff, nlien lie refuqed to convey, for all the money he re- 
ceived from her under it. Tl/ells v. Foreman, 236 N.C. 351, 72 S.E. 2d 
765. This would have been true even if the parties were strangers be- 
cause such an obligation is enforceable in an action in assurrzpszt for 
money had and received, the most common medium of restitution. Be- 
cause they lvere not strangers, plaintiff was entitled not only to  a judg- 
ment for the money advanced but a1.o to the remedy of an  equitable 
lien. 

"The most confidential of all relationships is tha t  between husband 
and wife, and transactions between them, to be valid, particularly as to  
her, must be fair and reasonablr." Wo1.f v. TVolff, 134 N.J. Eq. 8, 15, 
34 A. 2d 150, 133; accord, i l lat t  v. Mat t ,  115 Colo. 589, 178 P. 2d 419; 
Brewer v. Brewer, 84 Ohio App. 33, 78 N.E. 2d 919; Hodes v. Hodes, 
173 Ore. 267, 145 P .  2d 299; 26 Am. Jur., Husband and Wife 8 268 
(1940). 

" 'TT7henever a husband acquires possession of the separate prop- 
erty of his wife, whether with or without her consent, he must be 
deemed to hold it in trust for her benefit, in the absence of any 
direct evidence tha t  she intended to make a gift of i t  to him.' 
. . . The reason for the rule is thus stated in Parrett  v. Palnzer, 
. . . (8 Ind. App. 356, 52 A.S.R. 479): 'The trust and confidence 
ordinarily reposed by the wife in the husband; her natural reli- 
ance and dependence upon him for the nianagement of her busi- 
ness; the fact tliat, as a rule, the husband is possessed of general 
busines. experience, whi!e the experience of the wife is usually 
limited - all these consiclerntions sustain us in the conclusion that  
where the wife voluntarily deliver. her money to the husband the 
lam presumes that he takes it a s  trustee for her, and not as a gift, 
eyen though there be no express promize to repay . . .' " Etheredge 
v. Coclma~, 196 K.C. 681, 6b2, 146 S.E. 711, 712; accord, Bowlzng 
v.  Bowlzng, 252 K.C. 527, 114 S.E. 2d 228. 

Here, there is no question of a gift, for plaintiff has testified that  de- 
fendant expressly promised to convey her an interest in the land in 
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consideration of the money she advanced. I n  reviewing the motion of 
nonsuit we accept this testimony as true. Therefore, defendant had the 
duty to restore plaintiff her funds. Since she is able to trace the money 
into the inlprovements ~vhich defendant made on the land, any judg- 
ment obtainable ~ ~ o u l d  qualify as an equitable lien. Trust Co. v. Bar- 
rett, 238 N.C. 579, 78 S.E. 2d 730; Edw(zrds v. Cdberson, 111 N.C. 342, 
16 S.E. 233. 

An equitable lien, or encumbrance, is not an estate in land, nor is it 
a right which, in itself, may be the basis of a possessory action. It is 
simply a charge upon the property, which charge subjects the prop- 
erty to the payment of the debt of the creditor in whose favor the 
charge ex~sts. "It is the very essence of this conception, that while the 
lien continues, the possession of the thing remains with the debtor or 
person who liolds the proprietary interest subject to the encumbrance." 
1 Po~neroy'.. Equity ,Jurisprudence 5 165 (5th Ed., 1941). " (T)he  doc- 
trine of 'equitable liens' was introducd for the sole purpose of fur- 
nishing a ground for the specific reniedies n-hich equity confers, operat- 
ing upon particular identified property, instead of the general pecuniary 
recoveries granted by courts of law." Id. $ 166. In  other words, an 
equitable lien, by chargmg specific property, provides an enforcement 
of the obligation more effective than that provided for the enforcement 
of the ordinary money judgment. 

"'An equitable lien arises either from a wit ten contract which 
shows an intention to charge some particular property with a debt 
or obligation, or is declared by a court of equity out of the general 
considcrations of right and justice, as applied to the relations of 
tlie parties and the circumstances of their dealings.' " Garrison v. 
T7wvzont M z l l s ,  134 K.C. 1,  6, 69 S.E. 743, 714, 31 L.R.A. (N.S.) 
430, 453, mod~fging on rehearing 152 K.C. 643, 68 S.E. 142; ac- 
cord, Burrowes v. Nimocks, 35 F. 2d 152 (4th Cir.) ; Jones v. Car- 
penter, 90 Fla. 407, 106 So. 127, 43 A.L.R. 1409. See Stanley v. 
Cox. 253 S .C .  620, 630-631, 117 S.E. 2d 826, 833-834. 

A lien in equity is analogous both to resulting and to constructive 
trusts, but bctwcen tlie t v o  there is a fundamental difference, which is 
dra~vn in 4 Polncroy, op cit. supra note 5, 1234: 

" (T)he  very essence of every real trust, express, resulting, or 
constructive, is the existence of two estates in the same thing,- 
a legal estate vested in the trustee, and an equitable estate held 
by the beneficiary. In  an cquitable lien there is a legal estate with 
possession in one person, and a special right over the thing held by 
another; but here tlie resemblance, ~ ~ l i i c l i  a t  most is external, ends. 
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This special right is not an estate of any kind; it does not entitle 
tlie holder to a conveyance of the thing nor to its use; it is merely 
a right to secure the performance of some outstanding obligation, 
by means of a proceeding directed against the thing which is sub- 
ject to tlie lien. To call this a trust, and the owner of the thing a 
trustee for the lien-holder, is a misapplication of terms which have 
a very distinct and certain meaning." 

In the absence of a contract an equitable lien most frequently arises 
in cases where one person has wrongfully expended, for improvements 
on his property, the funds of another, but instances of this sort of lien 
are not confined to such cases. See dnnot., Remedy of one whose money 
is fraudulently used in the purchase or improvement of real property, 
43 A.L.R. 1415, 1441. This remedy is not a necessary incident to the 
action for money had and received but results only where there are 
factors invoking equity, here the confidential relationship. In Jones v. 
Carpenter, supra, the president of a corporation had used corporate 
funds to make improvements upon his personal residence. I n  a suit 
against him by the trustee of the bankrupt corporation, i t  was held 
that, since defendant, while acting in a fiduciary capacity, had misap- 
propriated corporate funds, plaintiff was entitled to follow the funds 
and to assert an equitable lien on the property. 

It is apparent, then, that a t  the time tlie iinprovenlents on defen- 
dant's house were completed in 1952, plaintiff could have acquired an 
equitable lien on the property for the amount of her money mllich de- 
fendant had expended in n~aking the improvements upon it. This brings 
us to the decisive question in this case: I s  plaintiff's action in assumpsit 
barred by the three-year statute of limitations, which defendant has 
pleaded? If so, the nonsuit was correct because '%here a party against 
whom the statute has been pleadcd fails to sustain the burden on him 
to show that limitations had not run against his cause of action, it is 
proper for the court to grant a motion for nonsuit." Solon Lodge v. 
Ionic Lodge, 247 N.C. 310, 317, 101 S.E. 2d 8, 13; accord, Mobley v. 
Broome, 2-18 N.C. 54, 102 S.E. 2d 407. 

Although the rule is apparently otherwise in a majority of the other 
American jurisdictions - see 34 Am. Jur., Limitation of Actions § 377 
(1941); Annot., Applicability of statute of l~mitations or doctrine of 
laches as between husband and x~ife, 121 A.L.R. 1382, 1393, 1403-, 
yet in Graves v. Hozcald, 159 S.C.  59-1, 598, 73 S.E. 998, 1000, Ann. 
Cas. 1914C, 5G5, 567, it was said: 

"The statutes of limitation contain no exception in favor of the 
wife when she holds a claim against her husband . . . Disputes 
with respect to property may arise between them when the sep- 
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arate existence of the n.ife, and a se1,arate right of property, are 
recognized a t  law as in this State, as well as other matters; and 
when they do arise there is as great necessity for a judicial deter- 
mination of the questions a s  when they arise between other parties. 
A litigation of the kind between husband and wife may be unseem- 
ly and al~horrznt to our ideas of propriety, but a litlgntion in one 
form can be no more ro than in another, and no more so than the 
necessity itself n.hic1~ gives rise to  the litigation . . ." 

The language of Gmves is broader than its facts required. At the time 
tlie n-ife in tha t  case became tlie owner of her husband's note, the sub- 
ject of the suit, tlie note was already due. The statute, therefore, had 
already coniinenced to run. Under the ruie that  once tlie statute begins 
to run notlilng stops it, Pell's Rer .  S 36.5 (G.S. 1-20) ; Frederick v. 
TT'dliavx. 103 S . C .  189, 9 S.E. 298, i t  continued to run against the wife. 
That,  and nothing nlore, was the ralio tleczclendz of Graves. Keverthe- 
less, we approve the reasoning quoted above and hold that  statutes 
of liniitation run as well between spouses as between strangers. Cur- 
iously enough, this appears to be a question previously undecided in 
this Sta te ;  see Spence v. Pottery Co., 185 N.C. 218, 225, 117 S.E. 32, 
36 (dissent). 

Plaintiff's action is based on an  implied contract and is analogous to  
one based on the breach of an  express trust, which is necessarily based 
on a breach of contract. Teachey v. Gurley, supra. The limitation ap- 
plicable to both such actions is three years. G.S. 1-52. I n  the case of 
an express trust the statute begins to run when the trustee disavows 
the trust with the knowledge of the cestui que trust, Solon Lodge v.  
Ionic Lodge, supra. Unquestionably, therefore, the statute of limita- 
tions began to run against plaintiff's claim against defendant when, 
upon the completion of the house in 1952, she called upon him to per- 
form his agreement "to put her name on the deed" and he replied 
"You don't think I 'm a damn fool, do you?" This was a flat repudia- 
tion of his agreement and was notice to plaintiff that  he intended to 
inisappropriate the funds which he had received from her through their 
confidential relationship. The defense of the statute is not barred by 
the existence of a fiduciary relation between the parties. Henry v. Ham- 
7720T1, [1913] 2K.B.  515 (action for momy had and received). Were 
plaintiff the cestui qzte trust of a resulting or a constructive trust, the 
ten-year statute would apply, G.S. 1-56; Rochlin v. Construction Co., 
234 S . C .  443, G7 S.E. 2d 461; Bowen v. Darden, supra; Teachey v. 
Gudey, supra; and, she sharing defendant's possession, the statute 
would not have begun to run against her until the separation of the 
parties on M a y  31, 1959, some seven years after the breach of promise, 
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Solon Lodge v. Ionic Lodge, supra; Bowen v. Darden, supra. The ten- 
year statute applies when the title to property is a t  issue, not where, 
as here, the action is merely for breach of contract, Barden v. Stickney, 
132 N.C. 416, 43 S.E. 912, though the enforcing remedy, the equitable 
lien, is analogous to remedies for resort to which the statute of limita- 
tions is ten years. As we have seen, however, plaintiff's action is based 
upon an implied contract, the equitable lien which could have been 
imposed notwithstanding. See Reynolds v. Whitin Mach. Works, 167 F. 
2d 78 (4th Cir.), cert. den. 334 U.S. 844, 92 L. Ed. 1768, 68 S. Ct. 1513. 
The applicable statute is G.S. 1-52, three years. This action was not 
instituted until December 19, 1959, a t  least four years after it was 
barred. The nonsuit was proper. 

A W e d .  

EDITH P. JOPNER v. REESE B. JOPNER. 

(Filed 17 March, 1965.) 

1. Husband and Wife § 1% 
The resumption of the marital relationship revokes the executory pro- 

visions of a prior deed of separation but does not affect those provisions 
v-hich hare been executed, and cannot gire to the wife the right to recover 
personal property transferred to the husband pursuant to the deed of sep- 
aration or the right to recover damages for its retention, there being no 
allegation or proof that the husband withheld any property which had been 
nllocated to her or that subsequent to its execution he had transferred or 
agreed to transfer any interest to her in that portion allotted to him in the 
division. 

2. Same- 
where the wife has conreyed her interest in land to her husband pur- 

suant to a deed of separation executed in accordance with G.S. 52-12, the 
action of the husband in tearing up the papers subsequent to a reconcili- 
ation does not affect the title. 

3. Cancellation and Rescission of Instruments §§ 3, 10- Evidence 
held insufficient for jury in this action to rescind deed for duress. 

Plaintiff wife alleqed that she signed the conveyance in question pursuant 
to a deed of separation bemuse of duress esercised by defendant husband 
in threatening that she conld hare no further awwiation with their son and 
that be would have her committed to a mental hoqpital If she failed to sign 
the deed. Plaintiff's e~idence diuclosed that prior to the execution of the 
deed of separation defendant atte~npted to take her to a psychiatrist but 
made no further efforts in this regard after his initial failure, that plnin- 
tiff's lnwger prepared the sepnration n~rrenient and the deed pursuant 
thereto, that the separation agreement gaT-e defendant full custody and 
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control of tlie child of tlie marriage except during school racntions, that 
pl:liiitiSf' signc~d the ngrceluriit ul~oii her Ixwyer's advice with full under- 
standiilg. :nit1 tlint the certifying officer fully complied m7ith G.S. 52-12. 
IIclrl: The el-ideiicv is illsufficient to estnblisll a l)i.i?iza fncic case for re- 
scissioil on tlie gl.onnd of fm:~d, duress or undue i~lflnence. 

APPEAL by plaintiff from Bone, E. J., December 1961 Civil Term of 
KASH. 

Plaintiff wife instituted this action against defendant husband to 
set aside a deed of beparation and a deed to realty executed pursuant 
to its terms, and to have it adjudicated that A c  is the owner of one-half 
of all perconal property nliich defenilant had acquired before and af- 
ter the niarriage of the parties, including dcfcnclant's mercantile busi- 
ness; and to recover 85,000 as damages for defendant's wrongful with- 
llolc!ing of her h r e  of the propcrty iron1 her. 

Plaintiff alleges: She and defendant were niarried on Kovember 20, 
1949, a t  n-Ilich time defendant owned thc tract  of land described in the 
deed vl~icll  she attacks. On it he operated "a country store." Soon after 
tile mnrriage l)lalntiff and defendant agrcetl that  they mould pool their 
effort>, property, and money and that  each would 0n.n a one-half in- 
terest in all the assets which the other then held or thereafter acquired. 
I n  atldltion to perforn:ing her liousehold duties, a t  intervals plaintiff 
n-orked in mllls in Rocky JIount.  She turned over all of her wages to 
dcfeadnnt, n-110 deposited them in a bank account in his name only. 
T h e n  plaintiff Ivas not otllerwise gainfully employed, she worked in 
defendant's storc. One son was born to the parties. On AIarch 17, 1960, 
dcfendant conveyed the realty, title to ~ d ~ i c l i  had been in his name 
done,  to llinlself and plaintiff and thereby created an  estate by the en- 
tireties. On October 16, 1960, plaintiff and defendant separated. On 
November 25, 1960, they executed a deed of separation, and, as a 
part of tlle tranwction, plaintiff conveyed to defendant all her interest 
in tlle property which they then held as tenants by the entireties. These 
deeds Tvere without consideration, and defendant procured them "by 
fraud, tlurese, and undue influence and oppression" in tha t  he repre- 
sented to plaintiff: (1) that  "the paper would protect her rights and 
give her an  opportunity to pee her son and did not affect her property 
rights"; (2) tha t  if she did not sign, she could have no association 
whatever with her son and she would never get any part  of the prop- 
er ty ;  (3)  tha t  dcfendant would have plaintiff committed to  a mental 
hospital if she did not sign; (4) that  defendant assaulted, cursed, and 
so abused plaintiff that  she feared for her safety and that  of the child. 
On December 23, 1960, plaintiff and defendant resumed marital rela- 
tions. 
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Plaintiff alleges - conclusions of law -that  the resumption of mar- 
ital relations made her, once again, a tenant by the entireties in the 
realty wliich she had conveyed to defendant and alqo gave her title 
to one-half of all defendant's personal property. She prays that  a re- 
ceiver be appointed to take possession of all defendant's property, real 
and personal, until the final determination of this action. 

Plaintiff's evidence is sufficient to establish these facts: She married 
defendant  hen she was sixteen, and her education \Tas "six weeks in 
the eighth grade." From 1949 until 1960 die ~vorked more or less regu- 
larly in various milis in Rocky 3Iount and earned an  unlino~vn amount 
of money, in excess of $11,000.00, all of n-hich she turned over to defen- 
dant pursuant to their agreement thnt they were "pitting their money 
together, building for the future." Prior to 19GO they remodeled the 
store and built two dwellings on the property. I n  19GO plaintiff told 
defendant that  she no longer loved him and could not stand to live 
with him. This pronouncement took defendant by surprise, and he con- 
cluded from it tliat plaintiff was crazy and should see a psychiatrist. 
When he forcibly attempted to take l ~ e r  to see one, she "wrung army" 
from him and went to her mother's. Thereafter, defendant refused her 
permission to see their son unless she came " ~ ~ i t h o u t  her people," and 
he told her tliat no judge would ever give her custody of the child. 
"Based upon that statement," she enq~loyed an attorney, Mr.  l l i l ton  
P .  Fields, to represent her. A t  her in~tancc ,  Mr.  Fields drew up a deed 
of separation, and the parties signed it in his office on Xovembcr 2.3, 
19GO. Plaintiff then TI-ent to the office of 3Ir. James T. Buffaloe, a jus- 
tic? of the pence, n-lio. 11: colnp1i:mce n-it11 G.S. 52-12. p ivate ly  e x m -  
ined her, separate and apart  from her liusband. H e  certified that  it ap- 
peared to his satisfaction that  plaintiff understood the contents of the 
deed of separation; that  it x i s  not unreasonable or injurious to her; 
and that  pla~iitiff had stated to him that  she signed the instrument 
freely and voluntarily and witllout fear or compulsion of any person. 
Contemporaneously with the execution of the deed of separation, plain- 
tiff cxecuted and delivered to defendant a ~varranty deed conveying to 
him all her interest in the realty n-11icli they on-ncd as tenants by the 
entireties. This deed, ho~vever, m s  not acknowledged as required by 
G.S. 52-12. On December 6, 1960, l l r .  Fields notified plaintiff of this 
omission. She then \ ~ e n t  to Mr.  Buffaloe's office and cxecuted a quit- 
claim deed to defendant for the same property described in her war- 
ranty deed of Sorember  25, 1960. This latter deed was acknowledged 
as required by the statute. 

I n  brief summary, by the deed of separation each party released the 
other from all obligations arising out of the marriage and each agreed 
not to molest the other. Plaintiff relinquished to defendant the "full 
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custody and control of the son of the parties" except for specified in- 
tervals during scliool vacations when the boy was to reside with plain- 
tiff a t  her expense. The agreement recited that the parties had divided 
all their personal property between them "to their mutual satisfaction" 
and that neither party would make any claim to any items then in the 
control and possession of the other. It also set forth that plaintiff had 
conveyed to defendant all the real property which they had owned to- 
gether, and each w s  empowered thereafter to convey real estate with- 
out the joinder of the other. 

Plaintiff testified that she fully understood the provisions of the in- 
strument she signed. She agreed to them, she said, because that was the 
only y a y  she could get to see her son. At the time plaintiff signed the 
deeds defendant paid her $61,500.00. With this money she bought a 
Renault Spanelle. About December 23, 1960, plaintiff went back to 
defendant, and he tore up the deed of separation. He  told her that 
whenever she was ready she "could go back down" and have the real 
property "put back like it was before," but plaintiff did not do so. De- 
fendant executed no deed reconveying the property to her. 

Plaintiff continued to r o r k  in Rocky Mount, and when she had ac- 
cumulated $1,500.00 she returned that slum to defendant. In about six 
or eight months plaintiff and defendant again separated. After an in- 
terval they again resumed cohabitation, but the following month they 
separated finally. Plaintiff then instituted an action for alimony with- 
out divorce against defendant. When that suit was tried, the jury an- 
swered the issues against plaintiff. 

On November 30, 1962, plaintiff brought this action. At the con- 
clusion of her evidence defendant's motlon for nonsuit was allowed, 
and plaintiff appeals. 

~ Y a v o n ,  Holdford dZ' Holdford for plnintifl. 
Harold D. Cooley and T7ernon F.  Dnughtridge for defendant. 

SHARP, J .  This is not an action by a wife to recover funds which 
her husband received from her as a result of the confidential relation 
existing betn-een them. See F d p  v. Fnlp ,  ante 20, 140 S.E. 2d 708. 
Rather, in this action plaintiff sceks to set aside on grounds of duress 
a conveyance of realty and a deed of separation, and to recovcr dam- 
nges for the detention of perqonal property transferred pursuant to its 
property-settlernent provisions. 

Insofar as the provisions of the deed of separation remained unper- 
formed, any action to set i t  aside was superfluous. 
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"It is well established in this jurisdiction that where a husband 
and wife enter into a separation agreement and thereafter become 
reconciled and renew their marital relations, the agrcement is 
terminated for every purpose in so far as it remains executory 
. . . Even so, a reconciliation and resumption of marital relations 
by the parties to a separation agreement would not revoke or in- 
validate a duly executed deed of conveyance in a property settle- 
ment between the parties." Jones v. Lewis, 243 N.C. 259, 261, 90 
S.E. 2d 547, 549; accord, 2 Lee, Korth Carolina Family Law S 
200 (3d Ed., 1963). 

A reconveyance of the land would have been necessary to change the 
title to the realty plaintiff had conveyed to defendant. It could not be 
done by parol or by tearing up tlie papers. 

Likewise, the resumption of marital relations would not invalidate 
the parties' division of their personal property, and evidence that de- 
fendant "tore up" the separation papers and ('threw then? in the trash 
box," without more, does not establish a new contract affecting the 
parties' individual personalty. Plaintiff has no pleading and no proof 
either that defendant withheld from her any personal property which 
had been allotted to her a t  the time the separation agreement was en- 
tered into, or that defendant subsequently transferred, or agreed to 
transfer, to her any interest in the personalty which was allotted to 
him in the division. With neither allegation nor proof to support her 
claim to an undivided interest in the personalty described in the com- 
plaint, plaintiff has no right to recover it, and a fortiori, no case for 
daniagcs, 18 Am. Jur. 2d, Converbion 53, 144, 156 (1965). 

Plaintiff has failed, also, to establish the allegation that her execu- 
tion of the deed of separation of November 25, 1960, and that of the 
quitclaim deed of December 6, 1960, were involuntary. 

"Duress exists where one, by the unlawful act of another, is in- 
duced to make a contract or perform or forego some act under cir- 
cumstances which deprive him of the exercise of free will . . . 
Duress is commonly said to be of the person where i t  is manifested 
by imprisonment, or by threats, or by an exhibition of force which 
apparently cannot be resisted. Or it may be of the goods, when one 
is obliged to submit to an illegal exaction in order to obtain pos- 
session of his goods and chattels from one who has wrongfully 
taken them into possession." Smithwick v. Whitley, 152 N.C. 369, 
371, 67 S.E. 913, 914. 

Plaintiff successfully resisted defendant's attempt to take her to a 
psychiatrist when she broke his hold on her wrist and went to tlie home 
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of her mother. Defendant did not repeat the attempt. If there were other 
"assaults" and abuses which caused plaintiff to fear for her safety, 
the evidence does not disclose them. Upon defendant's telling her that 
no judge would ever award her the custody of their son, plaintiff did 
not accept defendant's "legal opinion" on this matter. As a result of 
what lie said, she sought the advice of a lawyer who, her present at- 
torney concedes, is competent and learned in the law. From then on the 
parties dealt with each other a t  arm's length, and plaintiff negotiated 
with defendant only through her counsel. Upon his advice she signed 
the agreement which, she says, she fully understood and which gave 
defendant full custody and control of the child except during school 
vacations. It would be odd indeed if plaintiff, as her present counsel 
now asserts, relinquished the custody of her son in the hope of obtain- 
ing it. 

The deeds in question here were prepared by plaintiff's counsel, and 
the record is barren of any evidence that defendant ever made to plain- 
tiff any representation, true or false, with reference to the contents or 
legal effect of either instrument. Upon being advised that the deed of 
conveyance of November 25, 1960, had not been properly acknowledged, 
plaintiff voluntarily, and without having seen or talked with her hus- 
band, so far as the record discloses, eleven days later went to the 
office of the justice of the peace, where she properly executed and ac- 
knowledged another conveyance of the same property. 

When the wife employs an attorney and, through him, deals with 
her husband as an adversary, the confidential relationship between 
husband and wife no longer exists, 17A Am. Jur., Divorce and Separa- 
tion 8 898 (1937) ; 42 C.J.S., Husband and Wife 8 59313 (1944) ; and 
no presun~ption arises that the husband has exercised a dominant in- 
fluence over the wife during such negotiations. The presence of able 
counsel for the wife a t  the conferences resulting in a separation agree- 
ment, and a t  the time she executes and acknowledges a deed of separa- 
tion, "negatives the inference or contention that she was incompetent 
to understand the arrangement, and was ignorant of its terms and did 
not know what she was doing," iliatthews v. iliatthews, 24 Tenn. App. 
CPO, ,5!)2, 118 3 W. 2d 3, 11; nccord. Re111ll~n V .  I Z C ~ I ~ ~ E ? ~ ,  ~ I o . ,  367 S.W. 
2d 596; See Hughes v. Leonard, 66 Colo. 500, 181 Pac. 200; Sande v. 
Sande, 83 Idaho 233, 360 P. 2d 998; 1 Kelson, Divorce and Annulment 
S 1321 ( 2 1  Ed., 19433. "The c0urt.s ~i-ill subject the wife's claim of 
fraud, duress, or undue influence to a far more searching scrutiny where 
she was represented by counsel in the making of the agreement and 
throughout the negotiations leading up to its execution." Lindey, Sepa 
ration Agreements § 28.IX (1937 Ed.). 



Kotwitllstanding tha t  a wife is represented by counsel, G.S. 52-12 rc- 
quires the oficer before n.horn she ac !~ i~o~~ledges  a contract of separa- 
tion or a deed to  her husband to  include in lus certificate "his conclu- 
sions arid findings of fact a to n-hether or not said contract is unrea- 
sonable or injurious to the wife." I n  t:diing tile acknowledginent to  
the deed. under attack here, the cert~fying officer fully compllcd with 
G.S. 32-12. 1312 celtlficate i >  conclu~ive unless "impeaclicd for fraud as 
other judgments may be." Du1e.s and undue influence are both a 
specles of fraud. L ~ t t l e  v. Bank, 157 S .C.  1, 1" 18. 19.5. Plaintiff's evi- 
dence fails to make out a prima facze ca-e for rescisbion on the grounds 

The judgment of nonsuit was popr 'r ly entered. 
of fraud, duress, or undue influence. 

Affirmed. 

1. Registration 5 1- 
The registration of a deed c.onreyi~ii. an  i n t ~ r r s t  in land is essential to 

its wl id i tg  as  agail?st a li~urchaser for a mlnable considerntioll fro111 the 
grantor. 

2. Same; Frauds, Statute of 5 G- 

A I m w  for more than three rears  niuit, to he enforceable, be in n-ritinq, 
ant1 to l~rotect  it againit creditors or sahwluent purchasers for ralue, the 
leaqe must be recorded. 

3. Rcpistration 5 4- 

As betneen t n q  l i~~rcliasers for ralue of the Enme mterest in land, the 
one ~ r l ~ o u e  deed is first registered acclnires title. 

4. Registration 5 3- 
Act11a1 Imonledg~,  llowerer full ant1 fo r~na l ,  of a grantee in a registered 

deetl of n prior unr~giqtered deed or lei~se will not defeat his title a s  a pur- 
chaucr for value In the absence of fraud or ~ m t t e r s  creating eitop1)el. 

5. Registration 5 6- 
Tire fact tha t  after the dem-iption a deed contains a statement tha t  there 

n:1. a previoii~ lease of the 1:ml for a l~eriod of ten years to a nanled 
l e s ~ e e  and that  the narrnnt> escluclecl such leasehold, 7lcld not to render 
the unregistered lease binding on grantees. 
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The favt that grantecs accei~t rents frunl grantors' lessees under an un- 
re,gistcrtd tell yrnr lease does not ertop grantees from denying that the un- 
rt.gistrwtl 1t)a-e \\.:IS bintliuq on tl~eiu, si11c.e lessccs did not l~i~rforlll or 
omit the l~ertori~rauc*e 01. ally act or cliarlge their position in reliance up011 
the c c ~ ~ ~ t l w t  (if gynritcc~s, mtl gmutces nvre eutiiled to rent so long as the 
iessees reinairl~~ti in posscssioll. 

APPEAL by defendant from AIcLean, J., August Session 1964 of 
CHEROKEE. 

The plaintiffs instituted this action for a declaratory judgment. 
The facts were stipulated, and in pertinent part they are as follows: 
On 10 April 1961, Margaret Holland AIcCraney and her husband, 

Jack L. AlcCraney, owners of the land involved herein, leased the 
premises to the defendant, Lay & Company, a Tennessee corporation, 
for a period of five years, beginning 1 July 1961, a t  a rental of $75.00 
per month, with an option to renew the lease for an additional term of 
five years. 

The lease was not filed for registration in Cherokee County, North 
Carolina, until 10 September 1962. 

On 2 December 1961, Margaret Holland McCraney and her hus- 
band, Jack L. McCraney, for a valuable consideration, conveyed the 
premises involved herein to the plaintiffs. After the description in the 
deed, the following statement was inserted. "There is a lease on the 
above described property in favor of Lay & Company which lease is 
for a period of 10 years and the grantors do not warrant this property 
as to the provision of said lease agreement." 

The warranty clause in the deed contains the following: "* * + 

(T)ha t  the grantors are lawfully seized in fee simple of said land and 
premises, and have full right and power to convey the same to the 
grantees in fee simple, and that said land and premises are free from 
any and all encumbrances (with the exceptions above stated, if any)," 
e t  cetera. 

Tlie plaintiffs filed said deed for registration in the office of the 
Register of Deeds of Cherokee County, North Carolina, on 6 De- 
cember 1961, and the same is recorded in Deed Book 228, page 262. 

The defendant paid the rental of $75.00 per month for said prop- 
erty to Mr. and hlrs. RIcCraney up to and including November 1961, 
and then paid the rental of $75.00 per month to the plaintiffs up to 
and including December 1963. During the month of November 1963 
the plaintiffs notified defendant that as of 1 January 1964 the monthly 
rental ~ o u l d  be $120.00 per month. 

Defendant has refused to pay $120.00 per month, but has tendered 
to plaintiffs the sum of $75.00 per month for the months of January 
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and February 1964, which payments plaintiffs have refused and are 
demanding a rental of $120.00 per month from defendant for said 
property. 

Tlie plaintiffs instituted this proceeding for a declaratory judgment 
as to whether or not they are bound by the terms of the afore~aid 
lense. 

The court below held that  the plaintiffs are not bound by the terms 
of said lease and entered judgment accordingly. The defendant ap- 
peals, assigning error. 

Simms & Simms for defendant appellant. 
dlck'eever R. Edwards; Larry Tlmmas Black for p1ainti.f appellees. 

DENKY, C.J. This appeal poses two questions: (1) I s  the plain- 
tiffs' subsequently acquired but prior recortlcd deed superior to the 
defcndant's lense? (2) Are the plaintiffs e~topped from denying the 
validity of defendant's lease by  accepting rent in accordance with its 
ternis for a period of two years and one month? 

I n  our opinion, the first question must be answered in the affirmative 
and tlie second in the negative. 

The Connor Act provides that  "no conveyance of land, or contract 
t o  convey, or lease of land for more than three years shall be valid to 
pass any property, as against creditors or purchasers for a valuable 
consideration, from tlie donor, bargainor, or lessor, but from the reg- 
istration thereof within the county where the land lies." G.S. 47-18. 

Our decisions applying the Connor Act establish these legal results: 
(1) The registration of a deed conveying an interest in land is 

essential to its validity as against a purchaqer for a valuable consid- 
eration from the grantor. Dulin v. Wzlliams, 239 N.C. 33, 79 S.E. 2d 
213. 

(2) A lease for more than three years must, to be enforceable, be 
in writing, and to protect i t  against creditors or subsequent purchasers 
for value, the lease must be recorded. Mnuney v. Xorvell, 179 N.C. 
628, 103 S.E. 372. 

(3) As between two purchasers for value of the same interest in 
land, the one whose deed is first registered acquires title. Combes v. 
Adams, 150 N.C. 64, 63 S.E. 186; Dzilin v. Williams, supm; Hages v. 
Ricard, 245 N.C. 687, 97 S.E. 2d 105. 

(4) Actual knowledge, however full and formal, of a grantee in a 
registered deed of a prior unregistered deed or lease will not defeat his 
tltle as a purchaser for value in the absence of fraud or matters creat- 
ing estoppel. Piano Co. v. Spmill, 150 N.C. 168, 63 S.E. 723; Blaclc- 
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null v. Hancock, 182 N.C. 369, 109 S.E. 72; Patterson v. Bryant, 216 
S.C. 330, 3 S.E. 2d 849; Eller v. Arnold, 230 X.C. 418, 53 5.1.:. 2d 266; 
Dzdin v. Williams, supra. 

The defendant is relying upon what was said in Trust Co. v. Braz- 
nell, 227 N.C. 211, 41 S.E. 2d 744, as follows: "When a grantee accepts 
the conveyance of real property subject to an outstanding claim or in- 
terest evidenced by an unrecorded instrument executed by his grantor, 
he takes the estate burdened by such claim or interest. By 111s accep- 
tance of the deed he ratifies the unlecord(d inbtrumcnt, agrees to stand 
seized subject tliercto and estol~s hinl.;elf from asberting its inmlitlity. 
Bank v. I'ass, 130 N.C. 590 (41 S.E. 791) ; Bank v. Smith, supra (186 
N.C. 635, 120 S.E. 215); Hardy v. Fryer, ID4 N.C. 420, 139 S.E. 833; 
Hardy v. Abdallah, 192 N.C. 45, 133 S.E. 195." 

I t  will be noted, however, that  in the Braznell case the deed con- 
tained the following statement with respect to the outstanding leases: 
" 'It is understood and agreed that this conveyance is made subject to 

. The grantors and grantee the leases of the several tenants; * " * "' 
had agreed to include in the deed a provision which would fully protect 
the lease of the plaintiff and the leases of the other tenants. This the 
deed did not do. Hardy v. Fryer, 194 N.C. 420, 139 S.E. 833. Therefore, 
the action was for the reformation of the deed based on mutual mis- 
take. However, this Court did not uphold the validity of the unre- 
corded leases because the grantee had notice of their existence. The 
Court explicitly denied such claim. Instead, the Court allowed the un- 
recorded lease of the plaintiff to be superior because the grantee had 
agreed to such a result in his contract of purchase and had the deed 
prepared by his attorney, which did not protect the leaseholders as 
called for in the sales agreement. 

In  the case of Hardy v. Fryer, supra, Brogden, J . ,  speaking for the 
Court, said: "The principles deducible from our decisions upon the 
subject of the sufficiency of the references necessary to impart vi- 
tality to a prior unregistered encumbrance, may be stated as follows: 

"1. The creditor holding the prior unregistered encumbrance must 
be named and identified with certainty. 

"2. The property must be conveyed 'subject to' or in subordination 
to such prior encumbrance. 

"3. The amount of such prior encumbrance must be definitely 
stated. 

"4. The reference to the prior unregistered encumbrance must 
amount to a ratification and adoption thereof. 

"The theory out of which these principles grow, is that the reference 
to the unregistered encumbrance, if made with sufficient certainty, 
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creates a trust or agreement that  the property is held subject thereto. 
* * K,, 

It has been held that  a mere reference to a prior encumbrance not 
amounting to a ratification of it, and where the conveyance is nut 
expressly made subject to the first, except as it may comply with the 
requirements of the registration law, the first instrument will be subject 
to  the second instrument n-here the second one is recorded first. Hardy 
v. Abdullnh, 192 N.C. 45, 133 S.E. 195. 

We hold that  the reference in the deed from the RIcCraneys to  these 
plaintiffs was not sufficient to make such deed, when registered, sub- 
ordinate to the defendant's unrecorded lease. 

The defendant is wholly responsible for its present situation. It 
waited eighteen months before filing its lease for registration in Cher- 
okee County, a t  which time the plaintiffs' deed had been recorded for 
more than eight months. 

On the second question, are the plaintiffs estopped by accepting the 
rent according to the terms of the lease for more than two years? the 
answer is found in the case of M n m e y  v. Sorvell, supra. "The court 
erroneously held tha t  the plaintiff, by accepting rent, was estopped to 
demand possession. * * " H e  is entitled to rents as long as defendant 
remains in possession * * ". Acceptance of rents by the landlord does 
not create a tenancy from year to year nor preclude the landlord from 
recovery. * " " The receipt of money for the use of premiees is not 
inconsistent v i th  a demand for possession, for i t  has not misled the de- 
fendant nor put him to any disadvantage. * * *" 

"It is essential to an  equitable estoppel that  the person asserting the 
estoppcl ,chall hare  done or omitted some act or changed his position in 
reliance upon the representations or conduct of the person  ought to be 
estopped. -4 chnnge of position nrl~ich will fulfill this element of estop- 
pel must be actual, substantial, and justified." 31 C.J.S., Estoppel, § 
72 (b) , page 442. 

The judgment of the court below will be upheld. 
Affirmed. 
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PRINCE ARRINGTON, JR., EMPLOYEE V. STONE & TVEBSTER ENGINEER- 
ISG CORPORATIOS, EYPLOTER AKD ROYAL 1SL)EJINITT COlIPAXY, 
CA~KIER. 

1. J las tcr  a n d  Scrvant S 7- 
The 10G3 a ~ u e ~ ~ d m e n t  to G.S. 07-31 has no retroactive effect, and a claim 

for comprnsation for disfigurement occurring prior to the effective date of 
the alnendluent must be determined in accordance with the law as it then 
existed. 

G.S. 97-31(21) maliinq conipensation for disfigurement of the head man- 
d a t o r ~ ,  alid G.S. 97-31(22) l)roviding for discretionary comperlsation for 
bodily distiguremcnt, are sel~nrate, and The 1037 amendment to the latter 
section will not be construed to apply to the former and does not authorize 
conipensntion for injury to an internal organ of the head when such injury 
does not result in any disfigurement. 

3. SLatntes § 7- 
Where a statute has tvo  distinct subsections dealing with related mat- 

ters, an anieildnient to one of the subsections mill not ordinarily be con- 
strued to apply to the other also, since it n-ill be presumed that if the 
Legiblature intended it to apply to both it would have expressed such 
intent. 

4. Master a n d  Servant 5 7% 
Under G.S. 97-31(21) prior to the 19G3 amendment (G.S. 97-31(24) ) ,  no 

award of colupenwtion may be allon-ed for the loss of the senses of taste 
ant1 sillell x l i e~ l  the i11juv.v cdminc cuch 1085 dotx not ~ e s u l t  in auy b l ~ ~ u i \ l ~ ,  
blot or scar, since such an-ard may be made only when connected with a 
"serious face or head disfigurement", which limitation requires an external 
mld obwrlnble bleruish, blot or scar. 

5. Statutes  § 5- 
The iuterpretation given a statute by the officer or agency charged with 

its administration will be given due consideration by the courts, but is not 
controlling. 

APPEAL by plaintiff from Hubbard, J., October 1964 Civil Session of 
HALIFAX. 

This is a proceeding under the provisions of the Workmen's Com- 
pensation Act. 

The facts are not in dispute. Plaintiff was an employee of defendant 
Stone & Webster Engineering Corporation. He suffered an injury by 
accident arising out of and in the course of his employment. On 1 
September 1961 a piece of timber fell 39 feet and struck him on the 
head. Compensation was awarded by reason of the phlebitic condition 
of his leg resulting from the accident and for loss of time and earnings. 
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Plaintiff lost his senses of taste and smell by reason of the injuries sus- 
tained in the accident; these losses are permanent. Plaintiff sustained 
no loss of time or income by  reason of having lost his senses of taste 
and smell; he has actually earned a greater average weekly wage dur- 
ing the time he has w o r l d  since the accident than before. 

The Hearing Commissioner declined to award compensation for loss 
of senses of taste and smell. Upon review the Full Commission reversed 
the conclusions of the Hearing Commissioner and made a lump sum 
award of $1000 for such losses, terming them "serious facial or head 
disfigurement." On appeal, the superior court reversed the opinion and 
award of the Full Commission and entered judgment in accordance 
with the opinion and award of the Hearing Commissioner. 

Allsbrook, Benton & Knott  for plaintiff. 
Smith, Moore, Smith, Schell & Hunter and Stephen Millikin for de- 

fendants. 

MOORE, J. Plaintiff's argument for reversal of the superior court 
judgment is but an elaboration of the reasoning, conclusions and find- 
ings contained in the following excerpts from the opinion and award 
of the Full Commission: 

"Over the years the Commission has awarded compensation for 
disfigurcrnents for loss of internal organs or loss of use of said 
organs when the outward observable blemish or mark was negli- 
gible or almost non-existent. Awards have been made in many 
cases for the loss of the senses of taste and smell as disfigurement. 
Admittedly there ha. heen some question as to thc. Commission's 
authority, as a matter of law, to enter awards where the dis- 
figurement is not of the type that  is readily discernible to out- 
ward observation. Any such question appears to have been re- 
solved in favor of such awards by virtue of the 1963 amendment 
to General Statutes 97-31(22) and the addition of General Stat- 
utes 97-31(24). These amendments do not apply to the subject 
case. However, such amendments in the opinion of the Full Com- 
mission serve to clarify and make certain the Commission's posi- 
tion with respect to awards for disfigurement in a case such as 
tha t  now before the Full Commission. 

"The loss of plaintiff's senses of taste and smell is a serious loss, 
perhaps much more serious than the loss of two teeth, as in the 
case of Davis v. Construction Company, 247 N.C. 332 (101 S.E. 
2d 40). The senses of taste and smell are very closely allied with 
the teeth in relation to a worker obtaining proper nourishment to 
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enable him to gain the strength to work and earn wages. The 
JJ70rlimen's Compensation Act is to be liberally construed." 

". . . The complete and permanent loss by plaintiff of his senses 
of taste and smell is likely to handicap the plaintiff in securing or 
retaining eniploymcnt as a. lahorer, is likely to cause an impair- 
incnt of his future mge-earning capacity, and constitutes serious 
facial or head disfigurement." 

Under the present law, G.S. 97-31 (24),  an award of rompcnsation 
for loss of sense of taste or smell ~ ~ o u l c l  ~inquestion:xb!y be sustained, 
where from the circumstnnces it could be reasonably presumed that 
the n-or1,men suffered diininution of his future earning power by rcason 
of such loss. In 1963, G.S. 97-31 TTas amended by striking a clause from 
subsection (22) tbereof and adding subsection (24). S.L. 1963, C. 424. 
The amending statute is riot retroactive. The accident in question oc- 
curred in 2961. Therefore, plaintiff's claim based on 10% of senses of 
taste and smell must be coii4dercd in the light of the pro~irions of 
G.S. 97-31 as they existed prior to the 1963 amendment and a t  the time 
of the injury. 

The pertinent provisions of G.S. 97-31 are discussed and construed 
in Davis v. Construction Co., supra (1957), which involved a claim 
for loss of t ~ o  upper front teeth. The question was nhether the loss 
was cornpensable as a disfigurement. At  the time the opinion was de- 
livered the folloxing subsections of G.S. !17-31 were in force: 

"(v) In  case of serious facial or head disfigurement, the In- 
dustrial Commission shall award proper and equitable compensa- 
tion not to exceed three thousand five hundred dollars . . . 

" (w) I n  case of serious bodily disfigurement, including the loss 
of or permanent injury to any important external or internal organ 
or part of the body for which no compensation is payable under 
the preceding subsections, but excluding the disfigurclnent result- 
ing from permanent loss or permanent partial loss of use of any 
(member of the body for which compensation is fixed in the above 
schedule, the Industrial Commission may award proper and 
equitable compensation not to exceed three thousand five hundred 
dollars ($3,500.00) ; provided, that the Industrial Commission may 
not make an award for permanent partial or permanent total dis- 
ability, and also for bodily disfigurement resulting from loss of, 
or permanent injury to, any internal organ, the loss of which, or 
the injury to which resulted in such permanent partial or perma- 
nent total disability." 
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[Note: Subsections (v) and (w) have since been codified a s  
(21) and (22). S.L. 1957, c. 12", amended subsection (w) to in- 
sert the words m-hich are italicized thereinabove and to add the 
proviso follon-ing the semi-colon; it also increased the lnasilnu~n 
payable compensation in (v)  and (w) from $2.500 to $3500. This 
1957 amending statute became effective on 10 June 1957. The  
Davis opinion was filed on 11 Deceniber 1957, after the effective 
date of the amendment. H o w e ~ w ,  the opinion discusqes the sub- 
sections as they were before the 1957 amendment. But  this fact 
has no significance either in the Davzs case or the case a t  bar.] 

The follon-ing excerpts from the Dclvis opinion have authoritative 
bearing upon tile question for decision in the instant case: 

"In express terms, the Comrnission based its award of $450.00 
on G.S. 97-31(n-). The factual basis therefor is that  plaintiff 
'suffered the loss of or permanent injury to an  important organ of 
the body for which no compensation is payable under the pro- 
visions of G.S. 97-31 (a) through (v) .' 

"With reference to (w), i t  would seem that  'the loss or per- 
manent injury to any important organ of the body for which no 
con~pensation is payable under the preceding subsections' may be 
the basis for a separate award only if i t  results in 'serious bodily 
disfigurcment.' Such loss or permanent injury to an important 
organ of the body is not son~ething different from or in addition to 
'serious bodily disfigurement' but rather, as indicated by the word 
'including,' an instance of what may constitute 'serious bodily dis- 
figurcment.' While (v)  does not refer in express terms to the loss 
of or permanent injury to any important organ of the face or 
head, we think it clear that  such loss, if in fact a 'serious facial or 
head disfigurement,' is compensable thereunder. 

"If plamtiff's loss of his t v o  upper front teeth constitutes serious 
disfigurement within the meaning of G.S. 97-31, i t  would seem in- 
escapable that  this would be a 'serious facial or head rllsfigurement' 
compcnsable under (v) rather than a 'serious bodily disfigurement' 
compensable under (w) . 

". . . i t  appears clearly tha t  the full Commission considered 
(w) rather than (v)  the pertinent provision and that  i t  interpreted 
(w) as authority for an  award for loss or permanent injury to any 
important organ of the bod!/, for which no specified compensation 
for a definite period was payable under the preceding subsections 
of G.S. 97-31, without regard to whether such loss constituted 
'serious bodily disfigurement.' Hence, the full Commission's find- 
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ings of fact were made under misapprehension as to the applic- 
able law . . ." 

"Under our decisions, tliere is a scrious disfigureinent in law 
only when there is a serious disfigureinent in fact. A serious dis- 
figurement in fact is a disfigurement that mars and hence ad- 
versely affects the appearance of the injured employee to such 
extent that it may be reasonably presumed to lessen his oppor- 
tunities for remunerative employment and so reduce his future 
earning power. True, no present loss of wages need be established; 
but to be serious, the disfigurement must be of such nature that :t 
may be fairly presumed that the injured employee has suffered a 
diminution of his future earning power. Stanley v. Hyman-Mi- 
chnels Co., supra, (222 2.C.  257, 22S.E.  2d 570) ; Branham v. 
Panel Co., supra, (223 N.C. 233, 25 S.E. 2d 665) ; Larson, Work- 
men's Conq,ensation L a ~ v ,  T'ol. 2, Sw.  58.32; also see (dictum) 
Marshburn v. Patterson, 241 N.C. 441, 448, 85 S.E. 2d 683." 

Among other things, the Davis case holds, in effect, that subsection 
(w) deals with disfigurement of the body as distinguished from dis- 
figurement of the head. Subsection (v) deals exclusively with dis- 
figurement of the face and head. The distinction is implicit in the 
statute; the General Assembly made provision for compensation for 
disfigurement of the head and body in separate subsections, and made 
compensation for head disfigurement mundntory and compensation for 
bodily disfigurement discretionary. The 1957 amendment of subsection 
(w) does not so extend its meaning as to override the distinction. Had 
the General Assenibly intended to extend the amendatory provisions 
to subsection (v) ,  it would have expressly or by reference incorporated 
them therein. "Where there are two provisions in a statute, one of 
which is special or particular and the othrr general, which, if standing 
alone, would conflict with the particular provision, the special will be 
taken a. intended to constitute an exception to the general provision, 
as the General Assembly is not presumed to have intended a conflict." 
4 Strong: X. C. Index, Statutes, 5, pp. 162, 183. 

The Conm~iesion undoubtedly recognized the distinction discussed 
above, for it held that the loss of the kenses of taste and smell "con- 
stitute serious facial or head disfigurement within the meaning of the 
Workmen's Cornpensation Act, for which proper and equitable com- 
pensation is $1000.00. G.S. 97-31 (21) ." AS noted above, subsection (21) 
was formerly subsection (v ) .  We agree that the organs of taste and 
smell are organs of the head. But we do not agree that loss of the senses 
of taste and smell is coinpensable under the subsection applicable to 
head disfigurement. That  subsection provides for compensation only 
in case of "serious facial or head disfigurement." As stated in Davis, 
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'(there is a serious disfigurement in law P lien there is a serious dis- 
figurement in fact." "A disfigurement . . . is a blemish, a blot. a scar 
or a mutilation that  is external and obbervable, inarrlng the appear- 
ance." Bmnharn v. Panel Co., 223 S .C .  233, 23 S.E. 2d SG3. Loqs of the 
senses of taste and smell is not 7 n  fact a tiisfigurenlent of the face 
or head. 

TJ7e are urged to reverse the superior court judgment because the In- 
dustrial Comn~ission has heretofore made awards "in many cases for 
the loss of the senses of taste and smell a. disfigurement." The Com- 
mission's interpretation of the statute is persuasive but not controlling. 
"The interpretation by the department responsible for the admini.tra- 
tion of a legislative act  is helpful to a court when called upon to  con- 
strue legislative language. I n  re Application for Reassignment, 247 
N.C. 413, 420, 101 S.E. 2d 359. The construction placed upon legisla- 
tion by the officer charged with administration thereof will be given 
due consideration by  the courts, although such construction is not con- 
trolling. If there should be a conflict between administrative interpre- 
tation and the interpretation of the courts, the latter will prevail. 
Campbell v. Czarie, 251 N.C. 329, 333, 111 S.E. 2d 319." Faixan v. In- 
surance Co., 254 N.C. 47, 57, 116 S.E. 2d 303. The interpretation of the 
Commission is in conflict with the decisions of this Court. 

Affirmed. 

NOVELLA SISK v. LEE AUGUSTUS PERKINS, ORIGINAL DEFESDANT, AXD 
DAVID WILLIAM SISK, ADDITIONAL DEFEKDANT. 

(Filed 17 March, 1N.i.) 

1. Judgments S 29- 

Adjudication in an  action between the drivers of two vehicles involved in 
a collision that each was guilty of negligence constituting a proximate 
cause of the collision is res jzidicafa a s  between the drirers upon the sub- 
sequent hearing of an  action b~ a passenger in one of the rehicles against 
the driver of the other, in which action the passenger's driver is  joined for 
co11trit)ntion. and the oriqinal t le t~ndant  iq mtitletl to introduce such judg- 
ment to establish his claim for contribution. 

2. Pleadings § 5- 

The rule that a verified pleading requires that subsequent pleadings be 
also verified. G.S. 1-14, may be waired except in those cases where the 
form and substance of verification is made an  essential par t  of the pleading. 
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APPEAL by defendant Perkins from Canzpbell, J., 19 October 1964 
Civil Session of GASTON. 

This action arose out of an automobile collision between the Sisk 
automobile, being driven by David William Sisk, and the Perkins 
automobile, being driven by Lee Augustus Perkins. The plaintiff, 
Novella Sisk, was a passenger in the Sisk automobile which, a t  the 
time of the accident, was being driven by her husband. The accident 
occurred on a rural paved road, No. 1924, on 18 February 1963, about 
2-2/10tlis nliles nortlirvest of N t .  Holly, Kortli Carolina. 

The complaint in this action was filed on 25 April 1963. Plaintiff 
sought to recover damages from Perkins only. Plaintiff alleged that 
through the negligent operation of his car, Perkins caused the plaintiff's 
injury. 

On 23 January 1964, defendant Perkins filed an answer denying the 
plaintiff's allegations of negligence, and in his further answer set up a 
cross-action against David William Sisk and had Sisk brought in as 
an additional party-defendant. Perkins alleged the collision was caused 
solely by the negligence of David William Sisk, and if such allegation 
should not be sustained, then he alleged the negligence of Sisk was a 
contributing factor in producing the collision. The answer and cross- 
action of Perkins were verified. 

The additional defendant filed an answer on 13 May 1964 denying 
the allegations of Perkins that he, Sisk, had been negligent, and for a 
further answer and defense, Sisk alleged that plaintiff's injury resulted 
from the sole negligence of Perkins. 

As a result of the collision involved herein, Perkins instituted an ac- 
tion against Sisli, and on 7 February 1964 the jury returned a verdict 
to the effcct that both Perkins and Sisk had been negligent and that 
both had contributed to their own injury, and judgment was entered 
accordingly. 

After the action of Perkins v. Sisk WE terminated, Perkins was al- 
lowed on 2 June 1964 to anlend his cross-action against David William 
Sisli so as to plead the judgnicnt in the action of Perkins v. Sisk, which 
judgmcnt established the negligcnce of both Perkins and Sisk. The 
a n l ~ n d t d  aiiswer v a s  not verified. 

011 12 Junc 1964, Sisk moved through his counsel to strike the 
smendnient allowed to the original anwer  of Perkins. K O  question 
about the lack of verification of the amendment to the answer was 
raised a t  that time. This niotion was denied on 11 September 1961. 

Counsel for the additional defendant filed an undated motion to 
dismiss the amendment to the answer of Perkins, which amendment 
had been allowed on 2 June 1964, for the reason that such amendment 
mas not verified. The original answer of the original defendant, fiIed 
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28 January 1964, was verified. Even so, a t  no place in the record does 
i t  appear that  the additional defendant made any effort to have his 
motion to strike the amendment to the original answer heard by the 
court below. 

Plaintiff's case was submitted to the jury and plaintiff, Novella 
Sisk, recovered a judgment against Perkins for $5,000.00. 

The original defendant assigns a s  error the ruling of the court below 
that  the judgment theretofore entered in the action between L e e  
Augus tus  Perk ins  v. D a v i d  W i l l i a m  S i sk  is not res judicata in the in- 
stant action as between the original defendant and the  additional de- 
fendant, as shown by the amendment to the answer of defendant Lee 
Augustus Perkins. 

From the refusal of the court below to allow the judgment in the 
case of Perkins  v. Sisk  to be introduced to establish Perkins' claim for 
contribution against Sisk, Perkine appeals, assigning error. 

Mul len ,  Holland & Harrell fo~.  original defendant  appellant.  
Childers & Fowler; Whi tener  & M i t c h e m  for additional defendant  

appellee. 
Verne  E. Sh ive  for plaintiff appellee. 

DENNY, C.J. The appellant herein assigns as error the ruling of 
the court below that  the judgment heretofore entered in the action be- 
tween Lee Augustus Perkins and David William Sisk is not res jzldi- 
cata in the instant case as between the original defendant and the ad- 
ditional defendant, as shown by the amendment to the answer of de- 
fendant Lee Augustus Perkins. "" " * (lIr)here X sues B alone as 
tort feasor, and B impleads C on cross-claim allegations of negligence 
for contribution or indemnification, a resulting judgment in respect of 
the cross-claim will operate as an estoppel in a subsequent action be- 
tween B and C based upon allegntioni: of negligence arising out of the 
same occurrence. The reverse order of actions, where in the former 
action B sued C,  and in the subsequent action by A against C, C iin- 
pleads B ,  yields the same result. 

"The controlling principle here is that ,  a s  t h e  court puts it: 'A judg- 
ment ordinarily settles nothing as to the relative rights and lhhilities 
of the co-plaintiffs or co-defendants in ter  se, unless their hostile or con- 
flicting claims mere actunlly brought in issue, litigated and deter- 
mined."' Mch tosh ,  North Carolina Practice and Procedure, Vol. 2, 
Cumulative Supplement, S 17343, page 47. 

I n  I17?lliams v. Hunter, 257 N.C. 754, 127 S.E. 2d 516, Rodmnn, J., 
speaking for the Court, said: "The amendment alleges a prior adjudi- 
cation of the rights of Barnes and Ferguson in a court having juris- 
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diction of the parties and the cause of action. If the plea be established, 
it defeats Fcrguaon's right to relltigate any question then in contro- 
versy. The negligence of each driver, the parties to that action, was 
necessarily in issue. The adjudication then made is binding on the 
parties. IIill v. Eduarils, 255 N.C. 615, 122 S.E. 2d 383; Bullard v. Oil 
Co., 254 N.C. 756, 119 S.E. 2d 910; Crain & Denbo, Inc. v. Construc- 
tion Co., 252 K.C. 836, 114 S.E. 2d 809; Jenkins v. Fowler, 247 K.C. 111, 
100 S.E. 2d 234; Tarkington v. Printing Co., 230 N.C. 354, 53 S.E. 2d 
269; Allen v. Salley, 179 N.C. 147, 101 S.E. 545." 

In  Hill v. Edwards, 255 N.C. 615, 122 S.E. 2d 383, this Court said: 
"'(JV)here the initial action is instituted by the passenger in one ve- 
hicle against the driver of the other vehicle, in which the passenger's 
driver is joined for contribution, adjudication that the passenger's 
driver mas not guilty of negligence constituting a proximate cause of 
the accidcnt, is res judicatn in a subsequent action between the drivers.' 
Strong's North Carolina Index, Volume 111, Judgments, Section 29, 
page 45, citing Jenkins v. Fowler, 247 N.C. 111, 100 S.E. 2d 234. 

"It is equally true in such a factual situation, where the plaintiff re- 
covers judgment against the original defendant, and the jury finds the 
additional defendant guilty of negligence and that such negligence con- 
curred in jointly and proximately causing plaintiff's injuries and gives 
the original defendant a verdict for contribution pursuant to the pro- 
visions of G.S. 1-240, such judgment is res jz~dicata in a subsequent 
action between such drivers, based on the same facts litigated in the 
cross-action in the former trial." 

Since the additional party-defendant did not appeal, and there is no 
ruling in the court below on his motion to strike the amendment to the 
original defendant's answer, allowed 2 June 1964 and filed without 
verification, we are not called upon to rule on the merits of that motion. 
Even so, we call attention to what is stated in the case of Calaway v. 
Harris, 229 N.C. 117, 47 S.E. 2d 796: "True it is, the statute provides 
that when one pleading in a court of record is verified, every subsequent 
pleading in the same proceeding, except a demurrer, 'must be verified 
also.' G.S. 1-144. The requirement is one which may be waived, how- 
ever, except in those cases where the form and substance of the verifi- 
cation is made an essential part of the pleading; as in an action for di- 
vorce in which a special form of affidavit is required. * * ' 

"Statutory provisions enacted for the benefit of a party litigant, as 
distinguished from those for the protection of the public, may be 
waived, expressly or by implication. * * * For instance, it is pro- 
vided by G.S. 1-111, that in actions for the recovery of the possession 
of real property, the defendant, before he is permitted to  plead, 'must 
execute and file' a defense bond, or in lieu thereof certificate and affi- 
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davit as provided by G.S. 1-112. While this requirement is in practically 
the same language as that respecting the verification of subsequent 
pleadings where one is verified, it is subject to be waived unless sea- 
sonably insisted upon by the plaintiff. " " *" 

The above assignment of error is sustained, and as betn-een the 
original defendant and the additional defendant there must be a new 
trial, and i t  is so ordered. Stansel v. ilfclntyre, 237 N.C. 148, 74 S.E. 
2d 345; Tarkington v. Printing Co., 230 N.C. 354, 53 S.E. 2d 269. 

We find no error in the trial below that would warrant a new trial 
in plaintiff's action against the original defendant, and the judgment 
entered therein is affirmed. 

New trial. 

ELEANOR N. HAMILTON v. JOHN C. PARKER, JR., TRADIKQ as PARKER'S 
FOOD STORE. 

(Filed 17 Jlvrch, 196s.) 

1. Negligence 5 3 7 L  
A store proprietor is not a n  insurer of the safety of his patrons and a 

patron, in order to recorer for injnry sustained on the premises, must in- 
troduce evidence tending to establish actionable negligence on the part  of 
the proprietor, t he  doctrine of rcs ipsa loguitur not being applicable. 

2. Xegligence § 37f- 
The evidence tended to show that  defendant maintained s~vinging en- 

trance and es i t  doors with panel glass, that  plaintiff was  familiar ~ i t h  the 
doors, and that  a s  plaintiff was entering the r i ~ h t h a n d  door she saw the 
bag boy rushing toward the es i t  door, and tha t  the  es i t  door strnclr her on 
the rebound after havinq been opened by the boy. There n-as no eridence 
tha t  the doors \rere improperly constructed, had any mechanical defect, 
were improperly maintained, or thnt they were not of the usual type. Held: 
Iiiroluntary nonsuit was properly entered. 

APPEAL by plaintiff from Bundy. J., November-December Session 
1964 of NEW HANOVER. 

This is a civil action to recover for personnl injury allcgedly SUS- 

tained when plaintiff n-as hit in the back by an exit door as she entered 
the defendant's store about 9:30 a.m. on 22 June 1963. 

Plaintiff alleges that as s!le entered the store through the right-hand 
door, the entrance door, a bag boy, Rickey Falich, "came rushing real 
fast from the inside," pushed the exit door open, let it go and it hit 
plaintiff in the back. 
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Plaintiff further alleges that  the entrance and exit doors were easily 
pushed in and out, in a dangerous "swinging door" fashion, without any 
door check or other device or arrangenienl for stopping, checking, slow- 
ing or retarding the momentum of said doors while being so pushed or 
upon the return ming  or rebound thereafter. Plaintiff described thc 
doors as follows: "" " * There are two large, heavy swinging doors, 
with wooden frames and panel glass * " *." 

Plaintiff testified that  as she approached the entrance door to de- 
fendant's store, she could see in the store and saw the hag boy coming 
towards the exit door as she was entering the right-hand door; tha t  she 
does not remember stepping to the left into the path of the exit door. 
She further testified: "" " * I don't know how I got hit like I did. I 
can't remember ~tcpping to my left. At the time I was struck I was 
moving, I think." Plaintiff had been trading a t  this store for several 
months before the accident happened. 

With respect to whether the plaintiff n7as moving or standing still 
a t  the time she was hit, she testified in her adverse examination: (' 'I 
could not swear that  I was moving or I couldn't swear I was standing 
still, because when the door hit me, I don't know whether I was mov- 
ing or not.' On my  prior visits there, I had used the same doors I was 
using on June 22nd. I had seen the same doors on many prior occa- 
sions. They were the same, so far a s  I could tell, June 22, 1963, as on 
all of the other occasions." 

The witness further testified tha t  she had never opened these doors 
prior to  that  day because of her back trouble; tha t  she had always 
theretofore been accompanied by someone else who opened the doors 
for her. The record discloses tha t  the  plaintiff had had some seven or 
eight surgical operations of various kinds, including one on her back, 
prior to the alleged accident on 22 June 1963. She was wearing a steel 
brace on her back at the time of her alleged accident. 

Mrs. Catherine Ray,  a witness for plaintiff, testified: "It was obvious 
to  me that  these doors a t  Parker's Food Store mere the type doors that  
would swing both in and out. Mrs. Hamilton and I had been in the 
store on a good many occasions prior to June 22, 1963 and had seen 
many people go in and out. We  could see the doors swinging both in 
and out." 

At  the close of plaintiff's evidence, the defendant moved for judg- 
ment as of nonsuit. The nlotion mas allowed. The plaintiff appeals, as- 
signing error. 

L. Gleason Al len,  W .  G .  Smith for plaintiff appellant.  
d larshal l  R. W i l l i a m s  for defendant  appellee. 
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DENNY, C.J. Plaintiff's sole assignment of error is to the allow- 
ance of defendnnt's motion for judgment as of nonsuit a t  the close of 
plantiff's evidence. 

Tlie plaintiff's evidence clearly es tabl~l ies  the fact tliat tlie exit door 
in defendant's .tore could not p o s d ~ i y  have struck the plaintiff in the 
back in the manner in vihicli she testified unless d ~ e  stepped to her left 
as she entered through the right-hand door and placed herself m the 
arc of the exit door as i t  rebounded wlien released by the bag boy, 
Rickey Falich. 

I n  the  case of Watliins v. Ftimzshing Co., 224 N.C. 674, 31 S.E. 2d 
917, the plaintiff sought to recover damages for personal injuries alleged 
to have been caused by the negligence of the defendant in tlie erection, 
operation and maintenance of "magc eye" doors in the entrance to its 
store building on Fayettevllle Street in the City of Raleigh. 

Tlie evidence tended to show tliat the plaintiff entered through the 
left side of the double door opening, where the door on the left side was 
partially open, and that  the door suddenly closed and caught the plain- 
tiff between said left door and the other door or door frame. 

On appeal from a judgment of nonsuit, this Court said: "There is a 
total lack of evidence of negligence in the erection, operation or main- 
tenance of the 'magic eye' doors. There is no ev~dence that  the doors 
involved in the occurrence under investigation ever suddenly closed 
before said occurrence, or ever caught any one attempting to enter the 
store, notwithstanding the doors had been installed several months and 
thousands of customers had entered tl.irough the door openings. * * " 

l l *  Yr * The owner of a store is not an insurer of the safety of those 
who enter his store for the purpose of making purchases, and the doc- 
trine of res ipsa loquitnr is not applicable. Before the plaintiff can re- 
cover he must, by evidence, establish actionable negligence. * ' * 

II, * n Persons are held liable by  the lam for the consequences of 
occurrences which they can and should foresee, and by reasonable care 
and prudence guard against. * * *" 

I n  Coleman v. Colonzal Stores, Inc., 259 N.C. 241, 130 S.E. 2d 338, 
the plaintiff brought an action to recover da~nages  for personal injuries 
allegedly sustained when he tripped over the bottom of a metal screen 
constructed on tlie outside of the exit door of defendant's store. I n  sus- 
taining a judgment as of nonsuit, entered a t  the close of all the evi- 
dence, this Court said: ('The metal screen a t  tlie exit door m-as obvious 
to  any ordinarily intelligent person using his eyes in an  ordinary man- 
ner. No unusual conditions existed a t  the time. As plaintiff approached 
the exit door, tlie metal screen outside could be plainly seen through 
the glass door. At the time and place the metal screen did not con- 
stitute a hidden danger or an unsafe condition to plaintiff, an  invitee 
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using the premises. Defendant was not under a duty to warn its cus- 
tomers of a condition which was obvious to any ordinarily intelligent 
person. * * * Thcre is no evidence that  the metal screen was im- 
properly constructed or maintained a t  the time plaintiff fell." 

I n  the case of Olson v. Whitthorne & Swan, 203 Cal. 206, 263 P. 518, 
58 A.L.R. 129. the defendant maintained two swinging doors, used for 
the purpose of entrance and exit by  patrons of the store. The plain- 
tiff had made some purchases a t  the store and was proceeding to pass 
out through the swinging door to her right. Instead of coctinuing to 
pass through and beyond this door, she paused to  hold the door open 
for a lady following immediately behind her. I n  doing so, the plaintiff 
stepped into the swing area of the left-hand door, through which a third 
lady was hastily proceeding. The rebound of the left-hand door struck 
plaintiff, and she thereby received the injuries complained of. The 
Court said: "* * * Swinging doors in buildings and stores are installed 
and maintained for the accommodation of those who have occasion to 
enter such buildings. The  operation of such doors is not within the ex- 
clusive control of the owner of the building or the proprietor of the 
store. Customers take a very distinct part in their operation and are 
chargeable with the exercise of ordinary care in their use. * * * 

((+ * * We think the court was justified in concluding tha t  on any 
theory of defendant's re~ponsibility in the matter the plaintiff was 
Y IC I guilty of contributory negligence. * * * She testified that  she 

was familiar with the operation of these particular swinging doors, had 
used them many times prior to the accident, and knew of their rebound. 
Xotwithstanding this familiarity and knowledge, she placed herself in 
a position of danger for reasons which were entirely personal to her- 
self. " * * The evidence fails to disclose the breach of any legal duty 
which the defendant owed to the plaintiff'." 

I n  the instant case, whilr the plaintiff alleged that  the defendant 
maintained such swinging doors in an unsafe and hazardous condition, 
she offered no evidence to support such allegation. Furthermore, she 
offered no evidence tending to show that  the doors con~plained of were 
improperly constructed, or that  they had any mechanical defcct or 
were in~propcrly maintained. Neither is there any evidence on the record 
tending to show that  such doors were not the custon~ary type used in 
grocery stores, nor any evidence to the effect tha t  a similar accident 
had occurred previously. 

I n  our opinion, the plaintiff has failed to establish actionable negli- 
gence against the defendant. Consequently, plaintiff's assignment of 
error is overruled, and the judgment entered below is 

Affirmed. 
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STATE OF NORTH CAROLINA v. ARTHUR LEARP, JIJIMY WILLIAJIS, 
K A R R E S  GRIFFIN, RAY VISES, I>ONNIE REID, IVALTER JOSIS ,  
JR., WILLIAM WEIITAFORD, CUTT'ARD SPELLER, GILBERT BEST, 
GEORGE GIBSON, OSCAR DURNETT A K D  JCROUE SPRUILL. 

1. Constitutional Law § 18; Riot  5 1- 

Citizeus l i a ~ e  the right to assemble peacefully for a lawful purpose; 
neTertheleis, even though an aszembly be lawful initially it may become a 
iiot if a t  any time its members act with common intent in comuittiug un- 
lawful or disorderly acts in such a manner as to threaten a breach of the 
peace. 

2. Riot § 2-- Evidence of defendant's guilt  of participating i n  riot 
held sufficient to be submitted t o  jury. 

E~idence tending to show that a large number of den~onstrators gath- 
ered nightly orer a long period of time and marched and sang, that the 
crowds were b ~ g h n i n g  to get out of control and feelings were running 
high, that an officer seeking to stop them from marching to the business 
district on tile occasion in question was hit in the face by a pennant or 
stick, and that when he entered the crowd to apprehend his assailant a 
large crowd gathered around him and later, when reinforcements arrired, 
the crowd begau to throw rocks and bottles, break aiudows and destroy 
property, held sufficient to overrule nonsuit on the part of the defendants 
identified as members of the crowd and acting with it. 

Where the indictment charges that defendants, with others, participated 
in a riot, it is not necessary to show that defendants acted in concert with 
each other in committing breaches of the peace, it being sufficient if the 
evidence show that each defeudant acted with other members of the crowd 
in committing the offense. 

ON October 18, 1964, the application of defendants Leary, Williams 
and Griffin, for a writ of certiorari as a substitute for an appeal from a 
judgment rendered by Peele, J., a t  the September 1963 Session of 
MARTIN, was allowed. 

The Grand Jury, a t  the September 1963 Session of Martin Superior 
Court, by bill, charged that defendants: ( a )  participated in a riot in 
Williamston on August 29, 1963; and (b) incited the riot. 

Defendants, other than Oscar Burnett, who was then confined in a 
federal penintentiary, were placed on trial a t  that Session. (The word 
"defendants," as subsequently used, does not include Oscar Burnett.) 

At the conclusion of the State's evidence, defendants moved for di- 
rected verdicts on each charge. The motions were allowed as to all de- 
fendants on the charge of inciting a riot. The motions of defendants 
Leary, Williams and Griffin, for directed verdicts on the charge of par- 



52 IN THE SUPREME COURT. [264 

ticipating in a riot, were denied. The motions of the other defendants 
on this charge were allowed. 

The jury found Leary, Williams and Griffin guilty of participating in 
a riot. Leary was sentenced to prison for two years, Williams and 
Griffin for twelve months each. Williams' prison sentence mas sus- 
pended on condition he remain on good behavior for a period of three 
years. Each excepted and appealed. 

Appellants were allowed time beyond the statutory period to serve 
their case on appeal. The  solicitor consented to an  additional exten- 
sion of time. The case on appeal was agreed to on January 5 ,  1964. It 
should have been docketed here on January 7, 1964, and calendared 
for argument during the week beginning February 3, 1964. Instead of 
perfecting the appeal, appellants, on January 9, 1964, applied to this 
Court for an  order permitting them to appeal as paupers. On the first 
conference day of tlie Spring Term 1964, we remanded the cause to the 
Superior Court of Martin County for :in inquiry as to their indigency. 
T h a t  question was not determined until October 1964. We  then ordered 
the cause docketed for argument during the first week of tlie Spring 
Term 1965. 

Attorney General Bruton and Deputy Attorney General Moody for 
the State. 

Earl Whitted, Jr. and Samuel S .  Mitchell for appellants. 

RODMAN, J .  During the trial, appellants noted 49 exceptions to 
the court's rulings and charge. They have now abandoned all except 
tlie single question stated in their brief. v i z . :  "Did tlie court below err 
by failing to grant appellants' motion for judgment as of nonsuit?" 

lJ7hether defendants moved for nonsuit, or for a directed verdict, as 
stated in the judgment, is not material. Appellants make no contention 
that  the form in vhich their motion wa.; made deprived them of the op- 
poltunity to tv-tify. Tllcy & ( I  not t e u t ~ E ~ -  nor drd they offer other cvi- 
dence. Thcir position is, accepting the State's evidence as true, it is 
insufficient to require submission to the jury because: (1) I t  does not 
establish an unlan-fnl assemhly; (2) nor does i t  s l i o ~  that  any appel- 
lant cominitted or aided in the comrnie~inn of an  unlawful act. 

The State docs not controvert the right of its citizens to assemble 
peacefully for a laivful purpose. On the otlirr h n d ,  Ian-fill original pur- 
pose for an  assembly cannot excuse scl~sequc.nt mob action. resulting 
in n :~nton tlc*truction of property. and dclllwrntc. illjury to officcrs 
seeking merely to preserve peace. The lam, applicable to such situa- 
tions, was clearly stated by Denny, 3. (now C.J.) m State v. Cole, 
219 N.C. 733, 107 S.E. 2d 732. He said: "The overwhelming wcight of 
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authority seems to be to the effect, in the absence of a statute to the 
contrary, that  persons may assemble together for a lawful purpose, but  
if a t  any time during the meeting they act  with a common intent, 
formed before or during the meeting, to attain a purpose which will 
interfere with the rights of others by committing disorderly acts in 
such manner as to cause sane, firm and courageous persons in the neigh- 
borhood to apprehend a breach of the peace, such meeting constitutes 
an  unlawful assembly." 

Appellants, in their brief filed here, give this factual background to 
measure the conduct and purpose of those who assembled in William- 
ston on the night of August 29, 1963. "Prior to August 29, 1963, there 
were demonstrations in the Town of Willian~ston. These demonstra- 
tions would start  out in the form of n~arches from 150 to 200 people. 
They would march to various spots, sing a number of songs and march 
back to the church. There had been some picketing going on in front of 
local business places and houses. The marches start  out peaceful but 
i t  was beginning to get out of control." This statement is supported 
by the testimony, on cross examination, of Sheriff Ramls, a State's 
witness: "There was a mob of them, they were all over the street and 
the side ~valks.  It is my  best knowledge that feeling were running high. 
For 32 nights I walked in between the two races, spoke on the loud 
speaker, got on top of cars and did everything I know of to keep from 
having a riot in this town. I personally know because for 32 nights, I 
was out there." 

About 9 p.m. on August 29, two police officers, one white, the other 
Negro, sought to persuade a cronrd, conlposed of about 200 Negroes, 
not to march to the business district of the to~rn .  There was a line ap- 
proximately 50 yards long. I t  blocked the strect and the eiden-alk on 
each side. I t  overflowed into the yards of private property owners. 

The officers requested the crowd to break up and go home. I t  disre- 
garded the requests. I t  pushed forward to the business district. Tlie 
two officers were forced to yield ground. U a n y  in the crowd were carry- 
ing placards or billl~oards. The officers r:ill~d for reinforcements. Tlie 
cron-d stopped for a nhile a t  the corner of TT7atts and Main Street.. De- 
fendants Leary, ~ ' i l l i a m s  and Grifin m r e  members of the cror~d. 
Sergeant Robinson n-as hit in the face by a pennant or stick. H e  en- 
tered tlit. cro~vd to :i.ppreliend hi. assailant. A h rge  crowd gathered 
around him. Tlie crolvd was "hollel~ing, yelling, still quite a bit of pro- 
fanity being used." 

When police reinforceinents arrived, the c r o d  turned to~vard  IIarrell 
Street. "[TI hey began throwing rock?, bricks and bottles a t  the officers 
who mere training [sic] along behind the group." Briclis, bottles and 
other missiles were repeatedly thrown a t  the officers by members of the 
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crowd. Members of the crowci threw missiles and broke the windows 
a t  the service station belonging to Leroy Goddard, and the wmdows 
in the Ualier Gas Company building. The crowd was lined up in pairs. 
"They were approxiinately 100 couples deep. * " * 4 t  that time, it 
was impossible to determme who was paired off with wllom. Leary, 
Williams and Griffin were in the street. Besides those, there were ap- 
proximately 200 In the street." Appellants were not seen to form a 
pair. "In terms of distance they were from anywhere from five to as 
much as eighteen feet apart." 

Sheriff Rawlq, lending assistance to the city police, described the 
gathering as: "It n-as a mob." Leary threw a brick a t  Sheriff Rawls. 
Rawls and two other officers sought to arrest Leary. " [Hle  fought us 
and when I placed him under arrest, he came out with a bursted pop 
bottle and attempted to get on me." 

The ofkers were unable to say any defendant, except the three ap- 
pellants, was a part of the croxd. The bill charged defendants and 
others, to the State unknown, participated in the riot. The bill was, 
therefore, broad enough to permit the oonviction of any of the appel- 
lants if he aided or encouraged unna~ned members of the gathering. 
State v. Wynne, 246 N.C. 686, 99 S.E. 2d 923; 77 C.J.S. 431. There is 
plenary evidence that each was in the crowd from the moment it started 
marchmg, in defiance of the peace officers, until order was restored 
some 45 minutes or more later. They wme shouting, yelling and lending 
encouragement to others. 

The uncontradicted evidence justified the jury in finding: (1) Ap- 
pellants were members of an unlawful assembly; (2) an intent to 
assist all other members of the crowd in defying efforts of officers to 
preserve the peace; (3) intentional assaults on peace officers seeking 
to perform their duties, and wanton injury to private property. 

The court properly submitted the question of defendants' guilt to the 
jury. State v. Moseley, 251 N.C. 285, 111 S.E. 2d 308; State v. Cole, 
supra; State u. Hoffman, 199 N.C. 328, 154 S.E. 314; 77 C.J.S. 428. 

Affirmed. 
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LYNDh JOYCE PITTMkV BY HER NEXT FRIEND, SAM L. PITTMAS, JR. v. 
J I U S S O S  RAT SKEDEKCR, ORIGINAL DEFENDANT, ISA W. PITTXAN, 
ADDITIOSAL DF TENDANT. 

(Filed 17 March, 196.7.) 

1. Appeal a n d  E r r o r  § 22- 

An excelltion to  the failure of tlie court to find certain facts is unten- 
able when al~yellnnt fails to introduce eoidence in the record which mould 
sustain such tindiugs. 

2. Insurance 5 66.1- 

An insurer compensating its insured for loss sustained by the wrong of 
a third person is subrogated to the rights of insured against such third 
pc'rson. 

3. Same;  Judgments  5 47; Torts  5 4- 

The fact that insurer for the oriqinal defendant pays plaintiff's judg- 
ment against it? insurd,  2nd 11lniniifl'- jl~dqment iq marked pnitl and satis- 
fied, does not estinguish or affect the judgment in favor of the original 
defendant against the additional defendant for contribution, G.S. 1-240, and 
if the additional defendant does not pay same, the original defendant is en- 
titled to  enforce the jud,went by issuance of execution. 

APPEAL by additional defendant, Isa TV. Pittman, from Morris, J., 
November-December 1964 Session of CRAVEN. 

This is an  appeal from an order refusing to enjoin collection of a 
judgment rendered in M a y  1963 in favor of Munson Ray Snedeker v. 
Isa 'CV. Pittman. 

The parties waived a jury trial. Judge Morris found these facts: 
Plaintiff, a minor, was injured when an automobile operated by Isa W. 
Pittman and an  automobile operated by defendant Snedeker collided. 

Plaintiff instituted suit against Snedf3ker to recover compensation for 
the injuries she sustained in the colli4on. He  denied liability. R e  stated 
a cross action against Illrs. Isa ITT'. Pittman, operator of the other auto- 
mobile, as a tort feasor. She n-as made a party. 

When tried in M a y  1963, the jury found plaintiff  as injured by 
the negligence of defendant Snedeker. It fixed the amount of plaintiff's 
damage. I t  found plaintiff was injured "by the concurrent negligence 
of defendant Isa W. Pittman, as alleged in the answer of Munson Ray 
Snedeker." 

Based on the jury's verdict, judgment was entered in favor of plain- 
tiff, and against defendant Snedelicr. The judgment further provided 
"that the defendant, i\lunson R a y  Snedeker, upon the payment of said 
judgment and costs shall have and recover of the defendant, Isa W. 
Pittinan one half of any sums recovered of the defendant, Munson 
R a y  Snedeker by reason of this judgment, and one-half of the cost of 
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the court by way of contribution as provided in G.S. 1-240." The 
a m o ~ ~ n t  o ~ ~ i n g  plnintiff n x s  paid to tlie Clerk. H e  noted on the judg- 
ment docket satlsfnction of plaintiff's judgment. 

Thereafter, counsel for defendant Snedeker caased execution to i s u e  
against Isn V7. Pittinan for one-hdf of tile sum paid in satisfaction of 
plaintiff's judgment. 11rs. Pittman so~ight to enjoln collection of the 
execution. She allcged the judgment in plaintiff's favor had not been 
assigned. I t  had been mnrBcd "paid and sati&d." The payment to the 
Clerk was made by Snec1el.rer1s liability insurance carrier -Snedeker 
in fact pnid nothing. 

The court found United Services Automobile Association. Snedelxr's 
liability insurnlice earner, furnished th r  money to pay plaintiff. 

Based on t!le findings, the court concluded: "That the original de- 
fendant, Snedeker, is entitled to have execution issued for one-half the 
aforesaid judgment and court costs, to wit: $4,500.00 plus one-half the 
costs." It refused to enjoin collection. Additional defendant excepted 
and appealed. 

David S .  Henderson for appellant. 
Rarden, Stith, ilIcCotter & Sugg for defendant appellee. 

RODXIN, J. Appellant assigns as crror the failure of the court to 
find that  the policy of insurance issued by the United Services Associa- 
tion to Snedeker obligated i t  to: (a) defend suits brought against its 
insured for damages resulting from the negligent use of his automo- 
bile; (b)  to pay, not in excess of its policy limits, any judgment ren- 
dered against its insured; and (c) tlic insurance company, on pay- 
ment, would be subrogated to the rights of the insured. 

A sufficient anawer to this assignment of error is the failure of ap- 
pellant to include in her evidence the policy issued to Snedeker. Since 
tlie policy TTas not offered in evidence, Judge Morris could not know 
what its provisions were, and could not make any findings r ~ i t h  re- 
spect thereto. Manifestly, this assignment cannot be sustained. None- 
theless, the failure to n u k e  the finding has not prejudiced appellant. 
More than half a century ago, this Court expressly declared that  where 
an insurer compensates its insured for loss sustained by the wrong of 
another, he is subrogated to all of the rights of its insured. Cunning- 
hain v. 3. R., 139 N.C. 427, 51 S.E. 1029. The conclusion then reached 
has been reaffirmed in multitudinous subsequent cases. Burgess v .  Tre- 
vathan, 236 K.C. 157, 72 S.E. 2d 231; Lyon c t  Sons V .  Board of Educa- 
tion, 238 N.C. 24, 76 S.E. 2d 553; Insurance Co. v. Trucking Co., 236 
N.C. 721, 125 S.E. 2d 25; Plzillips v .  illston, 257 X.C. 255, 125 S.E. 2d 
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580; Jev!ell v. Price, 239 K.C. 313, 130 S.E. 2d 668; Insurnnce Co. v. 
Spwey ,  239 S.C.  732, 131 S.E. 2d 338. 

The right of subrogation, or substitution of the insurer for the in- 
sured, does not take place until the incurer has conlplled v i th  it;: ob- 
ligation aiid made p n p c n t  to its insurcd. Lzlcs v. Rogers, 113 S C.  197, 
18 8.E. 1UI. 

Appellant's other a;.sig~ments of error ore based on the contultion 
that  Snedelrer's insurmce carrier is seeking contribution from a joint 
tort feasor; this r g h t  arises only by virtue of our statute, G.S. 1-240; 
the statute does not peimit a tort feaaor's ~ubrogee to mnmt:m an ac- 
tion for contribution. She relics on Casualty Co. v .  Gunrant~l  Co., 212 
S C .  13. I:.'. S E. 68 i ,  m t l  1Icr.mig .c. Jtrcksov, '153 S . C .  337. 122 
S.E. 2d 366, to support her position. 

Jomt  tort feasors were not, a t  con~mon Ian5 entitled to contriblition. 
Bell v. Lacey,  248 K.C. 703, 104 S.E. 2d 833; Potter v. Frosty .lIortz 
Meats,  Inc., 242 N.C. 67, 86 S.E. 2d 780; Gorljrcy v. Power C'o., 223 
K C .  647, 27 S.E. 2d 736, 149 X.L.R. 1183. Tha t  right has now been ac- 
corded by statute, G.S. 1-240; but under our decisions, it is a personal 
r&t. It is not one that  can be assigned or transferred by operation of 
lalv under the doctrine of subiogation. That  is the holding in Herrzng 
v. Jackson, supra; Sqzizres v. sorahan, 232 K.C. 589, 114 S.E. 2d 27;;  
Cnsunlty Co. v. Guaranty Co., supra, and like cases. 

Appellant ignores the factual differences between the cases on which 
she relies and the present case. The difference is vital. In Herrzng v. 
Jackson, supra, Herring's insurance carrier, the real party in interest, 
caused an action to be instituted against Jaclrson to enforce the asserted 
right of contribution which G.S. 1-240 accords joint tort feasors. It was 
held the action could not be maintained in Herring's name because he 
was not the real party in interest, nor in the name of the insurance car- 
rier because the statute limited the right to maintain such actions to  
tort feasors. It is not an assignable cause of action. 

In Casualty Co. v. Guaranty Co., supra, plaintiff, a subrogee, sought 
to recover from the liability insurance carrier of a tort feasor. 

Here, plaintiff sued Snedeker for $25,000. Snedeker had insurance 
protection for $10,000. H e  could not compel plaintiff to sue the addi- 
tional defendant, plaintiff's grandmother, with whom plaintiff was rid- 
ing. Since plaintiff elected to sue Snedeker alone, no judgment could be 
rendered in her favor against Mrs. Pittman. Bell v. Lacey, supra; 
Norris v. Johnson, 246 N.C. 179, 97 S.E. 2d 773. Bu t  plaintiff, exercis- 
ing her prerogative to sue Snedeker alone, could not deprive him of 
the right accorded by statute to  have his joint tort feasor made a party, 
and her liability to  Snedeker determined. 
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The verdict and judgment rendered in &lay 1963 settled the question 
of contribution. The court properly decreed that Snedeker, upon pay- 
ment of plaintiff's judgment, recover of the defendant, Isa W. Pittman, 
one-half of the amount paid plaintiff. 

The cancellation of plaintiff's judgment against Snedeker established 
the additional defendant's liability. An assignment of the judgment ob- 
tained by plaintiff was not necessary to impose liabil~ty on the addi- 
tional defendant. The moment plaintiff's judgment was satisfied Mrs. 
Pittman became a judgment debtor. Her liability as a tort feasor 
merged in the judgment. 

There has been no cancellation of the judgment for which appellant 
is liable. She makes no claim that she has paid the debt which a court 
of competent jurisdiction has solemnly declared she owes. She seeks 
to escape her obligation because an insurance company made the pay- 
ment as required by its contract with the original defendant. The in- 
surance company was not a volunteer. If Snedeker had borrowed the 
money from someone under no obligation to make a loan, and, as se- 
curity for the loan, assigned his judgment In favor of the additional 
defendant, no one would question the right of the assignee to enforce 
the judgment against the additional defendant. No sound reason ap- 
pears why the insurance carrier should be penalized for performing its 
contractual obligation. 

Mrs. Pittman can, by paying the amount for wliich she is liable to 
the Clerk, have the judgment against her cancelled, G.S. 1-239. If she 
elects not to pay, the judgment may be enforced by execution issuing 
thereon. Jones v. Franklin Estate, 209 N.C. 583, 183 S.E. 732; Peebles 
v. Gay, 115 K.C. 38, 20 S.E. 173; Hanner v. Douglnss, 57 N.C. 2 @ ;  
ConneLy v. Bourg, 79 Am. Dec. 568; Spn'gg v. Bea?nan, 6 La. 5 9 ;  Gar- 
win v. Garvin, 4 S.E. 148; 2 Freenilan on Judgments (5th Ed.) $ 1059. 

Affirmed. 

(Filed 17 Jlnrch, 19G.j.) 

1. Negligence 5 Ma- 
party whose proof shorrs his a d r e n a r y  n-ns quilty of actionable neg- 

ligence ic ~ n t i t l e d  to go to the jury unleis he defeats his own muse  by 
showing tha t  he mas guilty of contributory negligence as a matter of law. 
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2. Negligence a 21- 
Each party is charged ~ ~ i t h  the duty of esercising such care a s  the 

esigencies and cireumstailces of thc occasiou may require, and there is  no 
dif'i'erence in tlie qlcantunt of proof neccssar!: to establish either party's 
failure to esercise such care, the ouly difference being tha t  plaintid has the  
hnrtlcn on the issue of defc;itlant's uegligence and defei~tlant has the bur- 
den upon thc issue of plaintiff's contributory negligence. 

3. Negligence 2Pn, 26- 
Wheu the evidence is conflicting on the issues of negligence and con- 

tributory negligence both issues a r e  for the determination of the jury and  
may not be aiisn-ered by the court a s  a matter of lam. 

4. Ra i l roads  5 6- 
Eridence of n railroad company thaf a drirer drove upon tllc tracks in 

dayliqht in front of the coml~ang's train, which was trareling some 36 to 
40 m l e s  per hour, without observinq the approach of the train, which could 
e a s i l ~  h a ~ e  been seen, nut1 that  tlie train crew had insufficient time to avoid 
the collision after seeing the dr i rer  wheu he entered upou the tracks, i s  
hc7d sufficient to be submitted to the jury on the issue of the driver's negli- 
gence in the railroad's action to recovcr for  damages to its engine caused 
by the collision. 

5. Same- 
Evidence permittinq the inference tha t  n railway train n-as sto11ped 35 

to 40 feet north of thc crowing, that the drirer of the car  stopped 12 feet 
from the northboiind track, observed the stationary train which gave no in- 
dication of nlovinr, and tha t  a s  the  dr i rer  undertook to  cross the tracks 
the trail1 suddenly started and colliclcd with the autouiobile before the 
driver could clear the crossing, is 7~eld to take the case to the jury on the  
issue of the railroad company's negligence. 

6. Tr ia l  5 18- 
The task of weighing conflicting evidence is for the jury and not the 

court. 

APPEAL by both parties from Latham, S. J., October, 1961 Civil Ses- 
sion, GASTON Superior Court. 

The claim and counter claim involved in this action grew out of a 
railroad-highway grade crossing collision between the plaintiff's south- 
bound tram and the defcndsnt'a intcstntc '~ autonlobile near tlie southern 
corporate limits of Bessemer City. The collision occurred about 1:30 
p.m. on a clear, cold December day in 1962. The plaintiff's loconlotive 
was damaged. The defendant's intestate, Dr .  TV.  S. Alatthews, was 
killed and his Chevrolet automobile was damaged. B y  proper plead- 
ings each party alleged the other's actionable negligence n7as the prox- 
imate cause of the collision. 

At the conclusion of the evidence, which will be discussed in the  
opinion, the judge sustained motions for compulsory nonsuit both as 
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to the claim and the counter claim. From a judgment dismissing the 
action, both parties appealed. 

TY. T. Joyner, George B. Mason; U'ullen, Holland & Harrell by 
James dl. Mullen for plaintiff appellant-appellee. 

Davis & White by James R. Davis, Whitener & Mitchem by Basil 
L. Whitener, 'CT7ade W .  Mitchem for defendant appellant-appellee. 

HIGGINS, J. The appeal requires the Court to determine whether 
on the plaintiff's appeal the evidence, in the light most favorable to 
the railroad, ignoring evidence contra, was sufficient to permit a legiti- 
mate inference the collision resulted from the negligence of Dr.  Mat- 
thews; and on the defendant's appeal, ~vhcther the evidence in the light 
most favorable to the defendant, ignoring evidence contra, was suffi- 
cient to permit a legitimate inference the collision and damages re- 
sulted from the negligence of the railroad. 

Under proper pleadings, evidence of actionable negligence takes the 
case to the jury unless contributory negligence appears as a matter of 
law. A party whose proof shows his adversary was guilty of actionable 
negligcncc is entitled to go to the jury unless he defeats his own cause 
by showing he was guilty of contributory negligence as a matter of law. 
With respect to the quantum of proof, there is no essential difference 
between negligence and contributory negligence. On the latter issue the 
parties reverse positions. I n  determining liability each party is charged 
with the duty of exercising such due care as the exigencies and circum- 
stances of the occasion may require. If the evidence is conflicting on 
issues of negligence and contributory negligence, such are issues of fact 
and require jury determination. These issues may not be answered by 
the court as a matter of law. Weaver v. Bennett, 259 N.C. 16, 129 S.E. 
2d 610; Kinlaw v. Willetts, 259 N.C. 597, 131 S.E. 2d 351; Pruett v. 
Inman, 252 N.C. 520, 114 S.E. 2d 360; Holderfield v. Trucking Co., 
232 N.C. 623, 61 S.E. 2d 904. 

According to the plaintiff's evidence, its train, consisting of a large 
diesel electric road switch engine and six freight cars, approached from 
the north the point where State Road No. 1403 crosses the railroad 
double tracks a t  right angles. From the road adjacent to the crossing 
a motorist had an unobstructed view of a train's approach from the 
north for approximately half a mile. The train was running south at 
35 to 40 miles an hour as it approached the crossing. The time was 
1:30 p.m. The weather was fair and cold. Railroad crossing signs were 
in place on Road No. 1403. The defendant's intestate was familiar with 
the crossing. He  came to a momentary stop near the crossing, looked 
to the south, and moved onto the track in front of the train. The train 
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struck the automobile, causing damage to  the engine in excess of $2,- 
000.00. At  all times during the appro:di tlie horn on the train n-ns 
blowing and tlie bell was ringing. The firernan from his position on the 
left of tlie engine saw Dr .  AIa t t l~e r~s  stop, look south, then move onto 
the track in front of tlie train without looking north. Immediately on 
observing the movement the firenian gave the signal, the engineer ap- 
plied the emergency brakes, but the train was too close to be stopped. 
Actually it traveled several hundred feet beyond the crossing under 
emergency brakes. 

The plaintiff's evidence permits tlie inference that  Dr .  Alatthews, in 
daylight and without observing the approach of tlie train from the 
north n-hich he could easily have seen had he looked, entered upon the 
track in front of tlie train moving a t  33 to 40 n d e s  per hour. The train 
crew had insufficient time to avoid the collision after first discovering 
Dr.  Matthews intended to cross. 

According to the defendant's evidence, Dr.  M a t t h e w  approached 
from the east, stopped about 12 feet from the crossing. "He pulled up 
on the north-bound track and the train vias sitting over on the south- 
bound track. About the time lie got on the north-bound track the train 
started off and they just met right there a t  the corner . . . and the left 
side of the train hit him and knocked him frontwards . . . I t  hit him 
again . . . about the time he got on the north-bound track the train 
started off and just as he hit the south-bound track they hit each other 
. . . As to xhether the train got up to 20 niiles per hour in 35 feet, my 
answer is 15 or 20 . . ." 

Two eye-witnesses said they did not hear the whistle, bell, or other 
signal from the train. 

The defendant's evidence permits the inference the train was stopped 
35 to 40 feet north of the crossing. Dr .  TIatthevs stopped 12 feet from 
the north-bound track, observed the stationary train which gave no 
indication of any intended movem~nt ,  and as lie undertook to cross 
the tracks the train suddenly started, ran over him before he could 
clear the crossing. 

The testimony of the witnesses was sharply conflicting. Resolution 
of the conflict requires tha t  the evidence be wcighed - a jury function. 
Weighing evidence is not a task assigned to  the Court - either trial or 
appellate. 

On Plaintiff's Appeal - Reversed. 
On Defendant's Appeal - Reversed. 
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NANNIE TV. XcDdNIEL, BETTY W. MOORE, KYLE W. SHIPLEY, RUTH 
W. SHIRLEY, HILDA W. RODER A N D  HTSRAND, RAY RODER, BRUCE 
W. AIOORE asu H u s u a h ~ ,  T. C. JIOORI:. PEARL W. EREEDLOTE AND 

1Ir.%s;\~, L. L. BRl:E1)LOTrE. GRACF: \I7. COX a m  H U ~ B X V D ,  ADOLPH 
COX, SYBIL W. ILISI<S A-TD HLSE~IYI). P. N. BANKS V. R. L. FORD- 
HAJL n o  W I ~ ,  CL.lIIISE TV. FORUI-IAJI, H E L E S  TV. ILOORIC -am 
Husc n u .  JIATTHEW NOORE. 

(Filed 17 March, l9G3.) 

Judgnlents 1 3 -  

Tlic court map not enter a judgment by default and inquiry while de- 
fend:lnt's motion to strike is pending, since if the motion to strike is made 
in apt time it is matie as  n nmtter of rjql~t,  G.S. 1-153, wliile if it is not 
made in :ip: time it is addrezscci to the  tli.cretion of the court, G.S. 1-1.52, 
arid in either event it is clror for the court to rule that a s  a matter of law 
plaintiff \\a. entitled t , ~  juilgmcnt by default for want of an anzncr, since 
defmdant i> 11ot required to answer until after tlie mot~on to strike has 
been passed on. 

APPEAL by defendants from Peel, J . ,  Kooember, 1964 ScAon, JOXES 
Superior Court. 

The plaintiffs instituted this civil action to impress a pa rd  trust on 
certain described lands. The action was ~nstituted on June 6, 1963. The 
defendmts filt>d a joint demurrer on June 27, 1963, and on the 8th of 
July thereafter, and before heaving on t112 demurrer, they filcd a motion 
to $trike designated portions of the complaint. St the Xeptcniber ses- 
sion, 1963, the court en t~red  juden~ent sustaining the demurrer and dis- 
missing the action. This Court, on appeal, reversed the judyment,. This 
Court's opinion wac: certified to the Supcrior Court on Aprll 3, 1964. 

On April 13, 196-1, the defendants filed a further motion to strike, 
incorporating therein the earlier motion which had been filed subse- 
quent to the demurrer but n-llich had never been passed on by the Su- 
perior Court. On September 25, 1964, while both motions to strike were 
still pending, the plaintiffs filed a motion for judgment by default and 
inquiry for fa~lure to file an answer. On October 2, 1964, tlle defendants 
filed an answer to the motion for judgment by default and inquiry and 
a t  the same time filed a verified ansmcr to the complaint. The clerk 
denied the niot~on for judgment by default and inquiry. The plaintiffs 
appealed from the clerk's order. The cause nxs  entered on the motion 
docket for hearing at  the November, 1964 session. 

I n  addition to the documentary chronology herein recited, Judge 
Peel found tlist extension of time to file pleadings had not been granted 
and "thc time for filing pleadings had expired; . . . I t  further appear- 
ing to the Court that G.S. 1-15?) G.S. 1-220, and G.S. 1-276 are not 
applicable to this situation and that this Court does not have the dis- 
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cretionary power granted by these statutes; further that the Court 
has no discretion with respect to consideration or allowance of the de- 
fendants' Motion to Strike; and it is of the opinion that the plaintiffs 
are entitled to their Motion for Judgment by Default and Inquiry as a 
matter of lam." 

Judge Peel reversed the order of the clerk, entered judgment by de- 
fault arid inquiry, the inquiry to be executed a t  the next session of the 
court. The defendants excepted and appealed. 

Donald P. Brock, Darris W .  Koonce for plaintiff appellees. 
George R. Hughes, Wallace & Langley, Whitaker, Je,fress & Morris 

by R. A. Whitaker for defendant appellants. 

HIGINS, J. In  this case the demurrer was sustained in the Superior 
Court hut was overruled in this Court. See 261 X.C. 423, 135 S.E. 2d 22. 
Thereafter, the proceeding is governed by that part of G.S. 1-131 ~vliich 
requires an answer within 30 days after the receipt of the certificate 
from the Supreme Court. Otherwise the plaintiff shall be entitled to 
judgment by default final or default and inquiry, according to the 
course and practice of the court. Based upon the foregoing, Judge Peel 
concluded that he was without power to allow an answer or other act to 
be done after the expiration of thirty days from the date the innndate 
was received from the Supreme Court. 

Within ten days after this Court's decision was certified down, the 
defendants filed their second motion to strike. Both were pending and 
undisposed of when Judge Peel entered the judgment by default and 
inquiry as  a matter of law. 

The defendants, in their assignments of error, rely upon the propo- 
sition that the court, if not as a matter of right then as a matter of dis- 
cretion, had authority to allow the answer as  provided in G.S. 1-152. 
"The judge may likewise, in his discretion, and upon such terms as may 
be just, allow an answer or reply to be made, or other act to be done, 
after the time limited, or by an order may enlarge the time." Interpret- 
ing the above section, this Court, in Tucker V .  Transou, 242 N.C. 438, 
55 S.E. 2d 131, said: "But when a motion to strike is not made in apt 
time, the court has discrctionnry p o m r  to allow or deny such motion, 
and its ruling will not be disturbed on appcal in the absence of an abuse 
of discretion." Bolin v. Bolin, 242 N.C. 642, 89 S.E. 2d 30:3; Parrisk v. 
Railroad, 221 N.C. 292, 20 S.E. 2d 299. Before the time to  plead has 
expired, a motion may be made as a matter of right. When innde thelc- 
after, i t  is a matter of discretion. Hill zl. Stansbury, 221 K.C. 339, 20 
S.E. 2d 308; Brown v. Hall, 226 N.C. 732, 40 S.E. 2d 412. 
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Conceding the first motion to  strike was not filed in apt  time, having 
been filed after the demurrer, how about the second motion which was 
filed after the demurrer had been removed from the caje by the order 
of this Court? It was certainly filed during the time a l lowd  for answer 
and before anbmer. "The statute G.S. 1-13, under ~ v l l i ~ l i  the  dcfen- 
dant's motion to strike was made, provides: . . . The defendant lodged 
his motion before a n s ~ e r ,  demurrer, or extensicn of time to plead. This 
being so, lie may claim the benefits of tile statute as a matter of right, 
rather than of grace." Daniel v. Gardner, 040 X.C. 249, 81 S.E. 21 660. 
If the motion nTas tiinely filed, or if al lo~red to be filed as n matter of 
discretion, the defendants were not required to a n s w r  until the motion 
was passed on by the judge. He,i$ner v. Jeferson Sta,zdard LiJe 112s. 
Co., 214 X.C. 339, 193 S.7:. 293. 

We  pose but do not find i t  necessary to answer the question rhe the r  
the defendants filed their second motion ro strike in apt  time and as a 
matter of right. 

The record discloses with certainty tha t  Judge Peel acted under what 
he conceived to be the con~pulsion of law in overruling the clerk and 
entering the judgment by default and inquiry. If i t  be determined that  
the second motion to  strike was tiinely filed, the answer was not due 
until the motion mas allowed or denied, assuming i t  was not void on its 
face. I n  such event the court was without power to enter judgment by 
default and inquiry. On the other hand, if it be determined the mo- 
tion was not timely filed, nevertheless the court has discretionary power 
to  allow i t  and, likewise, to allow the filing of the answer. I n  any event 
the court committed error in entering the default and inquiry judgment 
as a matter of law. For tha t  reason, the judgment of the Superior 
Court is 

Reversed. 

STATE v. WAFN14 BRYANT. 

(Filed 17 March, 1965.) 

1. Criminal Law 8 74- 
Where the State's evidence tends to show that defendant mas on the out- 

side of a filling station, presumably elideavoring to repair his companion's 
car while his companion mas breaking into the filling station with intent to 
commit larceny, testimony elicited by the State on cross-examination of the 
conlpnnion that he did not intend to commit larceny when he entered the 
building but that when he saw the cash register he attempted to open it  
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and, upon being unable to do so, ~~ndertoolc to take i t  to the automobile, 
Iielrl competent a s  tending to thro~r- light on the relationsliip and under- 
standing between the t ~ ~ o .  

2. Burg la ry  a n d  rn l an  ful Breaking.; a 1- E r i d c n c r  of dcfcndan t ' s  
gui l t  as aidcr end a b e t t e r  held f o r  juq. 

Evidence tha t  defendant and his compaliion had ridden around in his 
comlnnion's car for some sereral  hours prior to tlle brealr-in. that  defen- 
c l ~ n t  \ ~ n \  i'nridiiig nt  tlie redr of tile t a r  at thr  fillnlg i t , l t io~i in qucstlon 
v h r n  the officrr. pniied ant1 becan~e sui~ic ions ,  and was standing at  the 
front of the car n i t h  the hood ul) ~ h c n  the oficeis returnrd, that  a i  the 
officers were interrogating him they heard a noise inside the station and 
found the conlpnnion hid im in the lubricating room, and tha t  the corn- 
panion instead of obeying the offic~rs brokr and ran,  together n i t h  eri- 
d(~nce tha t  the nindow of tlle station had been brolien and the cash leg- 
ieter moied to the lubricating room from the sales counter, held sufficient 
to be submitted to the jnry on the qucstion of defendant's guilt a s  a n  aider 
and abetter. 

APPEAL by defendant from X i n f z ,  J., A4;2ugust-September, 1964 Crim- 
inal Session, WILSON Superior Court. 

The defendant n7as indicted for the felonious breaking and entering 
Aubrey Brissette's Sinclair ~ t a t i o n  in Wilson County and the larceny of 
$52.10 in cash. At the solicitor's instance the court entered a verdict of 
not guilty on the larceny charge. The jury returned a verdict of guilty 
of the felonious breaking and from a judgment of iniprisonn~ent for 
eight months, the defendant appealed. 

T.  W .  Bruton, Attorney General, Richard T .  Sanders, Assistant At- 
torney General for the State. 

Vernon F. Daughtm'dge for defendant appellant. 

HIGGINS, J. The defendant, Wayne Bryant, was tried and convicted 
upon the theory tha t  he mas present a t  the Sinclair station on the night 
of April 29. 1961, for the purpose of aiding and abetting his cousin, Earl 
Bryant, who actually did the brealiing and entering with intent to .teal 
the money and chattels kept in the building by the owner. Both were 
familiar with the setup a t  the st  a t' ion. 

The State's evidence disclosed that  the owner cloced and l o c k ~ d  up 
about 9:30 a t  night. There m-ere an  illuininntecl clocli am1 a lighted 
vending machine in the sales room faring the Raleigh Road. d ~m:tll 
light illuminated tlie apron around the p u m p .  Two police officers on 
patrol passed the station about 10:30 p.m. They saw an autoniohile 
parked near the pumps. One of tlie officers saw a man hending over a t  
the rear of the vehicle. The  officers became suspicious, drove a short 
distance, then back to  the station. The defendant was then a t  the front 
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of the vehicle, with the hood up. H e  first stated the vehicle belonged to 
him but when asked for his owner's card lie said i t  belonged to his 
brother. 

While the officers were interrogating the defendant they heard a noise 
inside the station. One of the officers found Earl  Bryant hiding in the 
lubricating room. When, in ohedience to the officer's orders, Earl  crawled 
through the  broken window, he "hit the ground running." Refusing to 
obey the repeated orders to halt, he received a pistol wound in his leg 
just as he entered the moods. 

The cash register had been moved into the lubricating room from the 
sales counter. It contained $52.10. The parked vehicle actually be- 
longed to Earl  Bryant. The two had been "riding around the country" 
since 6:30. Both had been drinking beer. 

When the  court overruled the motion for a directed verdict of not 
guilty, both the defendant and Earl  Bryant testified as defense mit- 
nesses. The defendant testified that  Earl left to go to the  restroom in 
the station. H e  had no knowledge, according to his story, t ha t  Earl  
might develop interest in some other business such as a cash register. 

Earl  testified he had no intention of entering the building for the 
purpose of larceny until he saw the cash register. H e  entered through 
the window, attempted to open the cash register, but when the attempt 
failed he undertook to get it through the window, intending to take it 
to the automobile. Apparently his efforts alerted the officers who dis- 
covered him in the building. 

The defendant strenuously objected to Earl 's testimony with respect 
to his intentions to take  the cash register to the parked automobile. 
H e  assigns its admission as error. The evidence was brought out on 
cross-examination. Earl  was the defendant's witness, his near rela- 
tive, the owner and driver of the automobile in ~vhich they both rode 
to the scene of the crime and in which both presumably intended to 
leave the scene. The defendant was charged with aiding and abetting 
Earl  in the felonious breaking. Earl 's admission was material a s  tend- 
ing to throw light on the relationship and understanding between the 
two. The evidence permitted an inference the defendant m s  a t  tlie 
automobile out front to watch while Earl made the felonious entry 
and that  both were acting in concert and intended to share in the loot. 
Tlie officers appcared before tlie cash rc.giqter was opened and Earl  not 
having gairltd po~session of the money, the solicitor dropperl the lar- 
ccnv charge. 

Tlie as;.ianment of error h ~ c d  on the court'. r c f u d  to direct a rer -  
ciict for the defendant a t  the close of :ill the evidence iq  not sustained 
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Other objections interposed during the trial do not disclose error; 
neither do they require discussion. 

KO error. 

T H E  EASTERN CONFERENCE O F  ORIGINAL F R E E  W I L L  B A P T I S T S  O F  
S O R T H  CAROLINA, AN UNIRCORPORATED R E L I G I O ~  ASSOCIATION; A ~ D  C. 
B. HASSLEY,  MODERATOR ; A. GRAHAM LANE, ASSISTANT MODERATOR ; 
LEJLMIE TAYLOR, CLERK : H. M. MALLARD, TREASL RER ; OFFICERS OF 

SAID COSFERCKCC; C. B.  HAXSLEY, A G R d H h l l  LANE, LEMAIIE TAY- 
LOR, H .  11. MALLARD AND LLOYD VERSON, EXECUTIVE COZIJIITTEE OF 

SAID CONZERCRCE. A N D  C H A R L I E  PAUL, JOSEPH E. WILLIAMS, JIIL- 
TON STYRON, THE BOARD OF D E ~ C O N S  OF THE DAVIS ORIGINAL F R E E  
W I L L  B A P T I S T  CHURCH, AND L E S L I E  STYRON, CLERK; REGINALD 
STTRON, T R C ~ S U R E R ;  I L L  OFFICERS OF TEE DAVIS ORIGINAL F R E E  
W I L L  B A P T I S T  C H U R C H ;  AND R O T  STYRON AND GUY TVILLIS, 
TRUSTEES OF THE SAID CHURCH; ASD H A R R Y  W I L L I S ,  STERLIXG 
D I X O S ,  E L M E R  WILLIS,  W O R D I E  MURPHY, VAN W I L L I S ,  AND 

OTHERS OF TI-IE DAVIS ORIGIXAL F R E E  W I L L  B A P T I S T  CHURCH 
UNITED I N  INTEREST AND PRESENTLY RECOGSIZED BY THE EASTERN CONFER- 
ERCE OF ORIGINAL FREE WILL B ~ P I I S T S  OF NORTH CAROLINA AS THE O \ E  AND 

ORLY VALID DAVIS ORIGIKAL F R E E  W I L L  B A P T I S T  CHURCH,  ALSO 
K s o w s  AS T H E  CHARLIE P A U L  FACTIOS,  P U I N ~ F ~ S  V. CLINTON 
P I N E R ,  J U L I U S  WILLIS.  LLOYD DAVIS, AIL DEFENIIAKTS PCRPORTISQ 
TO BE ~ ~ I I B E R S  O F  THE BOARD O F  DEACONS O F  T H E  DAVIS ORIGINAL 
F R E E  W I L L  B A P T I S T  C H U R C H ;  AND LLOYD DAVIS, GRADY DAVIS, 
CLYDE S T P R O S ,  J O H N N I E  DAVIS AND BOBBY DUDLEY, ISDIIIDUAL- 
Ir AND AS THC PL~PORTED BOARD OF TRUSTEES OF T H E  DAVIS ORIGISAL 
F R E E  W I L L  B A P T I S T  C H U R C H ;  A E D  T. 0 .  TERRY,  PURPORTED PASTOR 
OF T H E  DAVIS ORIGINAL F R E E  W I L L  B A P T I S T  C H U R C H ;  AKD 

DAVIS F R E E  W I L L  B A P T I S T  CHURCH, ISC.,  A CORPOR~TION ORGAN- 
IZED A S D  ESIS~IXG USDER CHAPTER 5.5-d O F  THE GESERIL STATUTZS OF SOR~II 
CAROLISA; AYD R A L P H  LOWRIMORE AND OTHERS UNITED IN INTEREST 
WITH THE ABOTE SAMED DEFESD-~XTS 4x11 KROTVN AS T H E  CLISTON 
P I N E R  FACTION, DEFERDARTS. 

(Filed 17 illarch, 1965.) 

R e l i g i o n s  S o r i c t i r s  nntl C o r p o r a t i o n s  # 3; P l e a d i n g s  8 3- 
An action by rnen~bers of a faction of a church against n person assert- 

ing to be pastor of the c l~~ i r c l i  to l~erlnancntly restrain him from occul~y- 
ing tlie ~ n l ~ i t  of the cl~urch,  and a n  acation by such nlelnbers against other 
n ~ ~ n i h c r s  belonging to another faction of the clillrcll to have l~lnintifl?: tle- 
clnretl to be the real and rightful congregation of the clinrcl~ :rnd r~ntitlcd 
to the usc and control of the chl~rch propert-y, should be cli.iuiissed upon 
tlcn~urrer for ~uisjoincle~ of p a r t ~ e s  nlltl causes. since nil of the clefcl~d:nlts 
a r e  not similarly affected in either cnnse of nction. 
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THE defendants, other than the corporate defendant, appeal from 
Peel, J. ,  June Session 1964 of CARTERET. 

This is a civil action instituted on 22 April 1964. The Eastern Con- 
ference of Orlg~nal Free W111 Baptists of Sort11 Carolina, an unin- 
corporated religious association (hereinafter called Conference), and 
Charlie Paul  and others associated with him (known as the Charlie 
Paul faction), are, or claim to be, members (some officials) of Davis 
Original Free Will Baptist Church of Davis, North Carolina (herein- 
after called Davis Church). The Conference and the Charlie Paul 
faction are  the plaintiffs in this action. 

T .  0 .  Terry is or clainx to be pastor of Davis Church. Clinton Piner 
and others associated with him (known as the Clinton Piner faction) 
are, or claim to be, members (some officials) of the Davis Church. T. 
0 .  Terry and the Clinton Piner faction are the present defendants in 
this action, the action having been dismissed against the corporate de- 
fendant. 

The Original Free Will Baptists of North Carolina had their be- 
ginning in this State in the year 1727. The Conference was formed in 
1895. The Davis Church was organized as an Original Free Will 13ap- 
tist Church in 1876 and tTas a charter member of the Conference. 

The complaint alleges, in material part, the folloming: Until 1937, 
the Davis Church was a harmonious church. Since 1893, the congre- 
gation has been a member of the Confermce and until 1957 had ad- 
hered to the faith and discipline established by the Conference in its 
Statement of Faith and Discipline. 

I n  July  1960, there developed a controversy between the Confer- 
ence and the Davis Church while the Church was under the leadership 
of a former pastor. TIThen T. 0 .  Terry became pastor of Davis Church 
in 1961, he tried in many ways to lead the Church out of the Confer- 
ence. H e  was instrumental in influencing the decision not to send rep- 
resentatives to the State and local conventions of the North Carolina 
Original Free Will Baptists. H e  attempted to align the Davis Church 
with the Coastal Association of Free IVill Baptists, an organization 
that  the Conference of Original Free Will Baptists did not recognize 
and with nrhom it did not hold fellowship. 

Defendants T. 0 .  Terry and the Clinton Piner faction, i t  is alleged, 
have refused, ignored and defied the  Conference and have prohibited 
the Charlie Paul  faction from using the facilities of the Davis Church 
for any purpose whatsoever and have excluded them altogether from 
any part in the government of thc Church. n'llcreupon, this action was 
instituted to obtain the following relief. 

"A. T h a t  the Davis Original Free Will Baptist Church be declnrcd 
a member of the Eastern Conference of Original Free Will Baptists of 



Korth Carolina and subject to its rules, regulations and determinations 
if properly and legally made. 

"B. Tha t  the Charlie Paul Faction, including the named individual 
plaintiffs and their associates, be declared the true and rightful congre- 
gation of the Davis Free Will Baptist Church and entitled to the sole 
use, control and dominion of and over the physical properties of the 
said Church, subject to the customs, lams, usages and practices of the 
said Church, and in conformity with the said Church's long time con- 
nection with tlie Original Free Will Baptists of S o r t h  Carolina and 
the Eastern Conference of Original Free Vi l l  Baptists of North Car- 
olina. 

"C. Tha t  the defendant T .  0 .  Terry be permanently restrained and 
barred from occupying the pulpit of the said Church or exercising any 
dominion and control over the same or in any may interfering or at- 
tempting to  interfere with the property and lawful use of the said 
Church or its physical facilities by the said plaintiffs or others by them 
properly and legally designated. That he be further restrained, pre- 
vented and barred from holding himself out to be a minister in good 
standing of the Orlginal Free Will Baptists of North Carolina. 

"D. Tha t  the other named defendants and their associates be per- 
manently restrained and prevented from holding themselves out to be 
the true congregation of the Davis Original Free Will Baptist Church, 
either under the  auspices of the corporate cntity by them formed and 
called the Davis Free T i l l  Baptiqt Church, Inc., and that  they, the 
individuals and the corporation, be permanently restrained and barred 
from in any way interfering in the proper and Icgal operation or the 
carrying forward of the activities of the Davis Original Free Will Bap- 
tist Church as recognized by the Eastern Conference," e t  cetera. 

The defendants T. 0. Terry and the  Clinton Piner faction, includ- 
ing the corporate defendant, filed separate demurrers on the ground 
that  there is a misjoinder of parties and causes of action. 

The court below overruled the demurrers as to all defendants ex- 
cept the corporate defendant; as to it, the demurrer was sustained and 
the action dismissed. All the other defendants appeal, assigning error. 

R o d m a n  & R o d m a n ,  John  A. Tt7ilki?lson for plaintiff appellees. 
L a k e ,  B o y c e  R. L a k e ;  W h e a t l e y  R. Benne t t  for defendant appellants. 

PER CURIAM. The appellants assign as error that  portion of the 
order entered below overruling tlie demurrer of T .  0 .  Terry and over- 
ruling the demurrer of the other defendants other t l ~ a n  the corporate 
defendant. 
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The cause of action alleged by the plaintiffs against defendant T. 0. 
Terry, and the relief sought against him, does not similarly affect a11 
the other defendants. 

On the other hand, the relief sought by the plaintiffs against the 
Clinton Piner faction does not similarly affect the defendant Terry. 
Cf. Conference v. Creech and Teasley v. Creech and Miles, 256 N.C. 
128, 123 S.E. 2d 619, s. c. 259 N.C. 1, 129 S.E. 2d 600. 

We hold that there is a rnisjoinder both of parties and causes of 
action. 

For the reasons stated, the order of the court below overruling the 
demurrers interposed by the appellants is reversed. Teague v. Oil Co., 
232 N.C. 6,5, 59 S.E. 2d 2, s.c. 232 N.C. 469, 61 S.E. 2d 345. 

Reversed. 

STATE OF NORTH CAROLINA v. CHARLES SLADE. 

(Filed 17 March, 1965.) 

1. Criminal Law § 131- 
Where a new trial is awarded upon defendant's own application, the fac t  

tha t  the sentence upon conriction a t  the second trial exceeds the sentence 
imposed upon conriction a t  the Erst is  not ground for legal objection. 

2. Same; ConstitutionaI Law $j 36- 
Sentmce \ritlnn that  nlloned by statute cnnnot be cruel or unuwal  in 

the coii.titntioiin1 sellw. 

3. Same- 
Where defendant is convicted of a felony on one count and of a mis- 

demeanor on another, the fact  tha t  sentence imposed is excessive for con- 
viction of a misdrrueanor is iinmntcrial when but one senterice is entered 
on the verdict of guilty on both counts and the sentence ilnposed is within 
tha t  ~ r o v i d e d  by statute for conviction of the felony. 

Or; certiorari from Campbell,  J., 29 July 1963 Session, Schedule "A", 
of MECKLENBURG. 

Crin~inal proaccution on an indictment containing two counts: The 
first count charges that Cllarles Slade on 20 November 1962 at and in 
3Iecklenlswg County, with intent to commit larceny, did n-ilhllly and 
feloniously break and entc'r a dwdling house arid building occupied by 
one Walter Jones, a violation of G.S. 14-34; the second count cliarges 



N.C.] SPRING T E R M ,  1965. 71 

that defendant Charles Slade a t  the same time did unlawfully and 
feloniously steal and carry away a coat of the value of $15, the prop- 
erty of the said Walter Jones. 

Plea: Not guilty. Verdict: Guilty of breaking and entering and 
larceny. 

From a judgment of imprisonment in the State's prison for a term of 
not less than seven years nor more than nine years, defendant appealed 
in open court to the Supreme Court. Defendant was represented a t  
this trial by his court-appointed attorney a t  law, Thomas H. TVyche 
of Charlotte. Wyche did not perfect his appeal. On 28 October 1963, 
Clarkson, J., presiding over a criminal session, Schedule "B", of Aleck- 
lenburg superior court, dismissed the appeal for failure to perfect it. 
We allowed defendant's petition for certiorari to review his trial on 
10 September 1964, and ordered that  "the superior court shall im- 
mediately appoint counsel other than Thomas H. Wyche to prosecute 
proceedings for appellate relief." On 15 September 1964 Clarkson, J., 
senior resident judge of the Mecklenburg County district, entered an  
order appointing Arthur Goodman, Jr . ,  a practicing member of the 
Charlotte Gar and a member of the present General Assembly of the 
State of North Carolina, to perfect his appeal and to appear for him ir: 
the Supreme Court. The case on appeal and defendant's brief have 
been mimeographed in the same form as that  of any other solvent ap- 
pellant to this Court, and paid for at public expense. 

Attorney General T .  W .  B r u t o n  and  D e p u t y  d t t o r n e y  General R a l p h  
Illoody for t h e  State .  

Arthur  Goodman,  Jr., for de fendan t  appellant.  

PER CURIAM. This is the prior history of this case: ,4t the 3 De- 
cember 1962 Special Criininal Session of the superior court of Meck- 
lenburg County, Fountain, J., presiding, defendant Charles Slade mas 
tried upon the same bill of indict~nent as in this case. He entered a plea 
of not guilty and n.as found guilty by a jury as charged in the indict- 
ment. T l ~ c  judgment of the court was that  he be imprisoned in the 
State's prison for a term of not less than three years nor more than five 
years. At the 8 July 1963 Sewon,  Schedule "C", of the superior court 
of Alcclilenl~urg County, Brock, J . ,  conducted n poct conviction hearing 
to revien. tlle constitutionnlity of defendant Glade's trlal a t  the 3 De- 
cember 19G2 Session, Scliedule of 1\.Ieclilenburg, upon defendant 
Slade's petition for a m i t  of rcvien- n l l emg  tliat lie n-ns tried n .~ tho~ i t  
being rcpre\ented 11y coiinsel. G S. 13-217 cf S C ~ .  .Judge Brocli entered 
an  order racating the verdict nncd judgment (.n;i.red at  defendant's 
trial on the ground t l i ~ t   lien lie n-os t : i d  a t  the 3 December l9G2 
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Session, Schedule "A", of Mecklenburg, he was not represented by 
counsel and had not waived his right to have counsel, and ordered a 
new trial. Judge Brock appointed Thomas H. Wyche of Charlotte to 
represent defendant Slade on his retrial. 

Defendant does not contend that the evidence was insufficient to 
carry the case to the jury, and to sustain its verdict. When defendant 
was arrested on the same day the offenses charged were committed, he 
was ncming under a topcoat Kalter Jones' coat. There are no ex- 
ceptions or assignments of error to the charge. There are two excep- 
tions to the evidence, but defendant in his brief states that he abandons 
those exceptions. 

Defendant assigns as error that it mas unconstitutional and an abuse 
of discretion for Judge Campbell to have sentenced him to imprison- 
ment in the State's prison for a term of not less than seven years nor 
more than nine years upon his retrial granted a t  his own request, 
when upon his prior trial and conviction before Judge Fountain on 
the same indictment he had received a sentence of imprisonment in 
the State's prison of not less than three years nor more than five years. 
On the second trial defendant was convicted of the same offenses on 
the same indictment. This assignment of error is overruled upon au- 
thority of S. v. White, 262 N.C. 52, 136 S.E. 2d 205, cert. den. U.S. 

, 13 L. Ed 2d 707 (1 Febluary 1963) ; S .  v. Wzll~ams, 261 N.C. 172, 
134 S.E. 2d 163. 

In addition: 'The first count in the indictment charges a violation of 
G.S. 14-54. This statute provides that if any person, with intent to 
commit a felony or other infamous crime therein, shall enter the dwell- 
ing house of another otherwise than by a burglarious breaking, he shall 
be guilty of a felony, and shall be imprisoned for a term of not less than 
four months nor more than ten years. Judge Campbell's judgment on 
the first count in the indictment was witliin the limits authorized by the 
statute, and this being true i t  does not offend constitutional provisions 
forbidding the infliction of "cruel or unusual" punishment. Moreover, 
the circumstances do not show that Judge Campbell abused his stat- 
utory discretion. S. v. Welch, 232 N.C. 77. 59 S.E. 2d 199; S ,  v. Stans- 
bury,  230 N.C. 589, 55 S.E. 2d 185 ; S. 1). Cain, 209 N.C. 275, 183 S.E. 
300. The larceny of personal property from a dwelling by breaking and 
entering is a felony, G.S. 14-72, for which offense there can be imprison- 
ment for ten years, G.S. 14-70. S. v. WiLLianzs, 261 N.C. 172, 134 S.E. 
2d 163. The second count in the indictment does not charge larceny 
from a dwelling by breaking and entry, but charges merely larceny of 
a coat of the value of $15, a misdemeanor. Conceding that the convic- 
tion of defendant of larceny as charged in the second count in the in- 
dictment will not support a judgment of imprisonment for not less 
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than seven years nor more than nine years, this is of no benefit to de- 
fendant, because the verdict of guilty on the first count in the indict- 
ment is sufficient to support Judge Campbell's judgment that  defendant 
be imprisoned for a term of not less than seven years nor more than 
nine years. I t  is to be noted that  Judge Campbell gave one sentence of 
imprisonment on the verdict of guilty on both counts in the indict- 
ment. 8. v. IYomack, 251 N.C. 342, 111 S.E. 2d 332; S.  v. Oliver, 213 
hT.C. 386, 196 S.E. 325. 

No error. 

STATE v. CAROL WHIDBEE POWELL, JR., PETITIONER. 

(Filed 17  March, 196.5.) 

Automobiles § 71; Constitutional Law § 33; Criminal Law § 5 3 -  

Where the person making tlie test is  shown to be qualified as an  expert 
in the field and the manner in which the test is  made meets the require- 
ments of G.S. 20-139.1, the testimony of such person as to the results of a 
breatl~alyzer teqt n ~ l t l e  on clcfcntlnnt m n ?  oiir-half hour after lie n n i  all- 
prehended driving a motor vehicle on a highway is competent. 

APPEAL by defendant from TValker, S.J., Regular Session "B" Term 
1964, November 2, Criminal Session of R~ECKLEKBURG. 

Defendant was convicted of operating an automobile, when under 
the influence of intoxicating liquors, on tlie public highways of this 
State. Sentence was imposed. H e  appealed. 

Attorney General Bruton and Staff Attorney Hornthal for the State. 
Arthur Goodman, Jr., for appellanf. 

PER CURIAM. An arresting officer testified defendant was operating 
his auton~obile in the TI-rong direction on a one way street in Charlotte. 
H e  stopped defendant and placed h i n ~  under a r r e ~ t .  He  expres~ed tlie 
cpinion defendant 11-as. when arrested, intoxicated. I n  response to in- 
quiries by the officer, defendant admitted: "He had had two or three 
drinks of Scotch and water." 

Defendant was arrested about 5:30 a.m. Lt. Polson of the Charlotte 
Police Force, not one of the arresting officers, saw defendant a t  6:03 
a m .  Based on his personal observation, and the quantity of alcohol 
consumed, as related by defendant, tlie wtness expressed the opinion 
that  defendant was then under the influence of intoxicants. 
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There was plenary evidence to support the verdict. Defendant did 
not, by motion to nonsuit, challcnge the sufficiency of the evidence. H e  
contends incompetent evidence weighed heavlly In the jury's delibera- 
tion. H e  assigns as error tlie court's ruling in permitting Lt .  Polson to 
.tatc the rc>ult of a te>t made by uqing a breatlialyzer. P o l w n  te.tified 
that  defendant's breath, when tested, showed .22 per cent uf alcohol. 
Our statute, G.S. 20-139.1 (c. 966, S.L. 1963), creates a presumption 
of intoxication if as much as .I0 per cent alcohol is present in the blood 

Before the witness mas asked to relate the results of his test, inquiries 
were made touching his qualifications io make the test. H e  testified 
that  he attended tlie Traffic Institute n t  n'orthwestern University in 
1960, where he was taught how to use the machine invented by Dr.  
Borkenstem. TT'hile tlicw, he did laboratory work on people given 
known amounts of alcohol to  determine the results from its use. I n  
1962, he spent 26 days a t  Rutgers summer school studying alcohol and 
its effects on the human body. I n  1963, h~ observed chemical tests for 
alcohol a t  Indiana University, and a t  the University of n'orth Carolina. 
H e  spent some time in the factory where the machines were manufac- 
tured. H e  exh~bited the machine to the jury, and explained the prin- 
ciple on which i t  worked. I n  1964, he took a course given by  the State 
Board of Health for tlie use of breathalyzers. I t  licen5ed liim to make 
the tests. 

The qualifications of the person making the test, and the manner in 
which the tests were made, met the requirements of G.S. 20-139.1. The 
evidence was competent. State v. Willard, 241 N.C. 259, 84 S.E. 2d 899; 
State v. Moore, 245 N.C. 158, 95 S.E. 2d 548; Robinson v. Insurance 
Co., 235 N.C. 669, 122 S.E. 2d 801. 

We  quote with approval the language of Brett, P.J., in Toms v. State, 
239 P .  2d 812. H e  haid: "This court is of the opinion, that  we should 
favor the adoption of scientific methods for crime detection, where the 
demonstrated accuracy and reliability has become established and 
recognized. Justice is truth in action, and any instrumentality, which 
aids justice in ascertainment of truth, should be embraced without de- 
lay. But,  this decision is not ours to make. We  have no legislative 
powers or duties, but the legislature ~vithin its legislative powers and 
constitutional limitations may do so, possibly on the theory tllat it 
is within its police llower to regulate the liiglnvays for the protection 
of the public. We believe, in the light of the foregoing, chemical tests 
by experts of body fluids as blood, urine, breath, spinal fluid, saliva, 
etc., under varying conditions have bem approved as liavlng gamed 
that  scientific recognition for infallibility as to be adnliqsible in evi- 
dence." X lengthy discussion, supported by references to scientific re- 
ports demonstrating the reliability of tests of the kind here in question. 



N.C.] SPRING TERM,  1963. 75 

may be found in People v. Kovacilc, 128 N.Y.S. 2d 492. See also: State 
v. Johnson, 199 A. 2d 809; State v. Miller, 165 A. 2d 829; People V. 
Conterno, 339 P. 2d 9GS; McKay v. State, 235 S.W. 2d 173; People V. 
Bobczyk, 99 N.E. 2d 567. 

Rlr. J~lstlce Clark lists, in a note to his opinion in Breithaupt v. 
Abram, 5 3  U.S. 432, 1 L. Ed. 2d 448, 77 S. Ct. 408, 23 states which 
11ad, pi01 to 1957, adopted statutes giving rise to a presumption of in- 
toxication based on the finding of fixed percentages of alcohol in the 
bloodstream. He commented: "The fact that so many States make use 
of the tests negatives the suggestion that there is anything offensive 
about them." 

Affirmed. 

STATE v. DONALD BENFIELD. 

(Filed 17 March, 1963.) 

1. Criminal Law § 149- 

An "appeal" docketed in apt time after adjudication a t  a post conviction 
hearing will be treated as a certiorari. 

2. Criminal Law § 23- 

Where i t  appears a t  a post conviction hearing that during the course of 
the trial the court informed defendant's counsel that the court was of the 
opinion that the jury was going to conrict and, if the jury did so, the court 
felt inclined to give a long sentence, that defendant was informed of the 
statement of the court, and that defendant knew that his companion in the 
commission of the offenses, when awarded a new trial, was given a sus- 
pended sentence, and that defendant thereupon changed his plea of not 
guilty to guilty, held the circumstances disclose that the plea of guilty was 
not voluntarily made, and a new trial must be awarded. 

APPEAL by defendant from Campbell, J., Kovember 30, 1964 Session 
of GASTON. 

I n  April 1960, defendant mas placed on trial on three bills charging 
armed robbery, a felony, G.S. 14-87. He was not represented by coun- 
sel. The charges were consolidated for trial. The jury returned a ver- 
dict of guilty on each charge. A prison scntence of not less than 13 nor 
more than 20 years was imposed. 

Defendant, in 1963, filed a petition, as permitted by Art. 22, c. 15 
of the General Statutes, assertmg a denial of his constitutional rights 
when he was tried in 1960. On December 9, 1963, the Superior Court of 
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Gaston County heard evidence, made findings, and concluded that  de- 
fendant's constitutional rights were not protected a t  the 1960 trial. De- 
fendant was awarded a new trial, and counsel was appointed to repre- 
sent him a t  the trial thereafter to be had. 

The trial, ordered in December 1963, n-as had in February 1964. De- 
fendant again pleaded not guilty. After the jury was impaneled, and 
while the State was offering evidence, defendant requested permission 
to withdraw his plea of not guilty. He  then tendered a plea of guilty. 
The plea was accepted. The court thereupon imposed a prison sentence 
of not less than 10 nor more than 15 years. 

I n  the Fall of 1964, defendant filed a petition attacking the validity 
of the trial had in February 1964. He alleged, as a ground to vacate 
the judgment of imprisonment then imposed, that  his plea of guilty was 
not in fact free and voluntary, but was made under duress; that  his 
companion in the alleged robberies was, when granted a new trial, 
given a suspended sentence; n-hen he entered his plea of guilty in Feb- 
ruary, 1964, he understood that  he would likewise be given a suspended 
sentence, but  that  if he did not so plead, a lengthy prison sentence 
would be imposed. 

Judge Campbell, presiding over the courts of Gaston County, heard 
evidence. H e  concluded defendant's plea of "guilty" was freely made. 
On December 9, 1964, he entered an  order denying relief. Defendant 
gave notice of appeal. B y  an order entered January 10, 1965, defendant 
was allowed to appeal as a pauper. 

Attorney General Bruton and Deputy Attorney General JIcGalliard 
for the State. 

Robert E. Gaines for defendant appellant. 

PER CURIAM. Defendant was represented in both the hearing below 
and now by counsel other than the attorney who represented him in 
February 1964. The record and "appeal" were docketed here on Janu- 
ary  26, 1965, less than 60 days from the rendition of the judgment de- 
nying defendant relief. TTTc treat the "appeal" as an  application for a 
writ of certiorari. The applicaticn is granted. 

Judge Ca~npbell  denied defendant's prayer for a new trial on these 
findings: The case was regularly called for trial in February 1964. De- 
fendant entered pleas of not guilty. A j i ~ r y  was impaneled. During the 
course of the trial, the presiding judge had a conference with the so- 
licitor and counsel for defendant, a t  which t h e  the judge informed 
defendant's counqel that  "he (the judge) was of the opinion that  the 
jury was going to convict the defendant, and, if so, he felt inclined to 
give him a long sentence, and gave counsel an opportunity to confer 
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with defendant." The statements made by  the judge during the confer- 
ence were comn~unicated to defendant. The judge did not promise to 
suspend sentence if a plea of guilty was entered. When defendant was 
informed of the statements made by the presiding judge a t  the confer- 
ence between the solicitor and defendant's counsel, defendant withdrew 
his plea of not guilty, and tendered a plea of guilty. This plea mas ac- 
cepted. The court then, in open court, inquired whether defendant's 
plea of guilty was freely and voluntarily made, explaining to defen- 
dant tha t  the court could impose sentences providing for imprisonment 
for a total of 90 years. Hearing this explanation from the court, the de- 
fendant stated that  his plea of guilty was freely made. 

The fact that  defendant's companion in the robberies was, when 
awarded a new trial, given a suspended sentence is not controverted. 
That fact m s  known to defendant. It is simply an element which must 
be taken into consideration in determining whether in fact the plea 
of guilty was freely and voluntarily made. The fact that  the court in- 
terrupted the hearing before all the evidence was in to express the 
opinion that  tlie jury would convict defendant. followed by tlie state- 
ment that ,  if convicted, defendant could expect "a long sentence," 
necessarily leads, we think, to the conclusion that  defendant changed 
his plea from not guilty to guilty because of what the judge sald. I t  
cannot be said that  the plea was in fact a voluntary plea. On the find- 
ings made, Judge Campbell should have awarded a new trial. Defen- 
dant may now be tried on the bills charging him with armed robbery. 

Reversed. 

STATE r. CHARLES E. JIORROW. 

(Filed 17 March, 1063.) 

1. Criminal Lam fj 125- 

Repudiation by one n-itness of his teqtimon~ a t  the trial is not a wffi- 
cient baqis to inrolre the court's discretionary power to ordcr a n c ~  trinl 
for newly rli.;corered eridznce when the testimor~y of such witnew a t  the 
t ~ i a l  was merely cul~~nlnt ive  or corroborative of teitimony giren h j  other 
n itneqces. 

d motion for a nen7 trial for newly digcovered evidence iq nddre iwl  to 
the sound cliwretion of the trial court, and the court's deterniinntion there- 
of will not be disturbed in the absence of a sho~r ing of abuse of discrrtion. 
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APPEAL by defendant from Martin, Special Judge, November 9, 
1964 Special Criminal Session of MECKLENBURG. 

*At April 13, 1964 Special Criminal Session of llecklenburg, the jury 
found defendant "guilty as charged of the crime of rape with a recom- 
mendation of life imprisonment," and judgment of life imprisonment 
was pronounced. Upon defendant's appeal, this Court a t  Fall Term 
1964 found "No error." S. v. Morrow, 262 N.C. 592, 138 S.E. 2d 245. 
Thereafter, in the superior court, defendant, attaching thereto an  affi- 
davit of Warren H .  Summers, filed a motion for a new trial on the 
ground of newly discovered evidence. 

At February 3, 1964 Criminal Session of ?\Iecklenburg, defendant, 
Charles E. Morrow, and Warren Hill Summers were indicted jointly 
for the rape on December 21, 1963 of Sara Lee Guion. 

At said April 1964 Session, Sumniers, through counsel, tendered a 
plea of guilty as charged. The solicitor, with the approval of the court, 
accepted said plca; and the court, in coinpliance with G.S. 15-162.1, 
pronounced judgmcnt that Sunliners be iniprisoned for life in the State's 
Prison. 

I n  the trial of defendant a t  said April 1964 Session, Summers, as a 
witness for the State, testified, in substance, t ha t  he and defendant had 
raped Mrs. Guion. Mrs. Guion and her husband, Benny Guion, as wit- 
nesses for the State a t  said trial, positively identified Summers and 
defendant as the men involved and testified that  each had raped Mrs. 
Guion. 

The affidavit of Summers attached to defendant's said motion for a 
new trial asserts that  his testimony as a State's witness in the trial of 
defendant "is false." 

A plenary hearing in open court on defendant's said motion, defen- 
dant being present in person and represented by counsel, was conducted 
by Judge Martin. Evidence was offered by defendant and by the State. 

At said hearing before Judge Rlartin, Summers testified that  he did 
not rape RIrs. Guion; that  he did not see her on the night of December 
21, 1963 or on m y  othcr occasion prior to his arrest; and that  he was 
not with the defendant on the night of December 21, 1963. 

The testimony of Summers a t  said hearing before Judge Rlartin was 
in direct conflict with: (1) Summers written (signed) statement of 
March 5, 1964; (2) his statements in open court in response to ques- 
tions by Judge Braswell when his plea of guilty was tendered and ac- 
cepted; (3) the testimony of counsel who had represented him prior 
to and on the occasion he tendered his plea of guilty; (4) the testi- 
mony of Mr.  Stegall, one of the arresting officers; and (5) his own 
testimony a t  the trial of defendant a t  said April 1964 Session. 



At the conclusion of said hearing, after stating his findings of fact 
and conclusions of law, Judge Martin, '(in the discretion of the Court," 
denied defendant's motion and ordered that  defendant "be remanded 
t o  the custody of the State Prison Department.'' 

Defendant excepted and appealed. 

Attorney General Bruton and Deputy Attorney General McGal- 
liard for the State. 

George J. iliiller for defendant appellant. 

PER CURIAM. The evidence offered by defendant in support of his 
motion was insufficient to establish the prerequisites for granting a new 
trial on the ground of newly discoverrd evidence stated by Stacy, C.J., 
in the oft-cited case of 8. v. Casey, 201 S . C .  620, 161 S.E. 81. More- 
over, a motion for a new trial on the ground of newly discovered evi- 
dence is addressed to the sound discrction of the trial court. S. v. TVzl- 
liams, 244 S . C .  459, 94 S.E. 2d 374; S. v. Dizon, 259 S . C .  249, 130 S.E. 
2d 333. The findings of fact are amply supported by the evidence. As 
stated by Judge Martin, the testimony of Summers a t  the trial of de- 
fendant a t  said April 1964 Session "was merely accumulative and cor- 
roborative of the testimony of the witness Sara Lee Guion and Mr. 
Guion." Judge Martin, in the exercise of his discretion, denied defen- 
dant's said motion. K O  abuse of discretion is suggested and certainly 
none appears. We perceive no merit in defendant's appeal. Hence, 
Judge Martin's order will be and is affirmed. 

Affirmed. 

PERFECTING SERVICE COMPA4XY, a CORPOR~TION V. PRODUCT DEVEL- 
OPJIENT AND SALES COMPANY, a COKI~ORATIO~~ AND RADIATOR SPE- 
CIALTY COMPANY, a CORPORATIOX. 

(Filed 17 March, 1965.) 

1. Appeal and Error 59; Pleadings § 24- 

A statement in a decision of the Supreme Court that  a party might more 
to anlerid a particular pleading for n q~ecific purpose does not imr~ort that 
such party may amend as n rnattcr of right a t  any time, but only that such 
party may more for permission to amend in accordance with set procedure. 

2. Pleadings 3 21- 
A motion to be allowed to amend is addressed to the discretion of the 

court, and the conrt's decision thereon is not subject to revien- in the ab- 
sence of a showing of abuse of discretion. 
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SERVICE CO. v. SAIES Co. 

APPEAL by defendant, Radiator Specialty Company, from Walker, 
S. J., October 26, 1964, "C" Non-jury Ch-il Session of ~IECKLENBTJRG. 

Wardlow, Knox, Caudle & Wade for plaintiff appellee. 
Weinstein, Waggoner & Sturges for defendant appellant. 

PER CURIARI. This is the third appeal we have heard in this cause. 
The action mas instituted in 1957. I t  came to trial in February 1962, 
and verdict and judgment were favorable to plaintiff. Defendants ap- 
pealed and a new trial was granted. Service Co. v. Sales Co., 259 N.C. 
400, 131 S.E. 2d 9. In January 1964 the superior court sustained plain- 
tiff's demurrer to the croas-action and counterclaim set out in the Third 
Amended Answer of defendant, Radiator Specialty Company (Radia- 
tor). Radiator appealed and the ruling of the trial judge on the de- 
murrer was affirmed. Service Co. v. Sales Co., 261 N.C. 660, 136 S.E. 2d 
56. The pleadings of the parties and the law applicable thereto are set 
out a t  length in the opinions on the first arid second appeals. 

The second opinion states that "Radiator, if so advised, may move 
to amend its anan-cr so as to set out ~eparately in clear and unam- 
biguous terms the facts upon which it relies for a counterclaim against 
plaintiff for breach of express contract for engineering, designing and 
fabricating a model." Radiator apparently interpreted this statement 
as an adjudication that i t  might as of right file a counterclaim a t  any 
time. If so, it was in error. The conlnlent was nothing more than a re- 
minder that i t  might move in superior court for permission to amend 
in accordance with the ruIes of procedure set out in the statutes and 
decided cases. Scott v. Harrison, 217 N.C. 319, 7 S.E. 2d 547. 

The second opinion in this cause was issued in May 1964. On 22 Oc- 
tober 1964 Radiator, without notice or leave of court, filed counter- 
claim with the clerk of superior court. Plaintiff demurred and moved to 
strike. At session Radiator moved the court to allow the filing of the 
countercIaim as an amendment to its Third -4mended Answer. The 
court "in its discretion" denied the motion to thus amend, and, ap- 
parently to avoid still another appeal in the event the ruling on the 
motion to amend sliould be overruled. sustained the demurrer and 
motion to strike. 

The motion of Radiator to anlend mas addressed to the discretion of 
the court and the court's decision thereon is not subject to review - 
there is no showing or contention that the court abused its discretion. 
G.S. 1-123; G.S. 1-131; G.S. 1-141; G.S. 1-163; Cody v. Hovey, 217 
N.C. 407, 8 S.E. 2d 479 ; 21 9 N.C. 369, 1.2 S.E. 2d 30; Hardy v. Mayo, 
224 K.C. 538, 31 S.E. 2d 748; 1 ?1IcIntosh: North Carolina Practice and 
Procedure, $S 1282, 1283, pp. 508-711. Furthermore, the inclusion of 
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most of the matters alleged in the counterclaim violates the law of the 
case as declared in the former opinions. 

Affirmed. 

JUNIOR HALL, INC., TJA SEATON HALL V. CHARM FASHION CEKTER, 
INC. 

(Filed 17 Narch, 1065.) 

Evidence 5 8 -  

Where defendant's witness testifies that the merchandise in question was 
defective and not marketable, it is competent for the seller's attorney to 
elicit on cross-examination that the witness had appeared as a witness in 
another like suit and that the witness had known the purchaser over a 
number of years and was raised in the same town, and the court cor- 
rectly instructs the jury that such testimony was admitted for  the purpose 
of showing bias, if i t  did so show. 

APPEAL by  defendant from Huskins, J., November 9, 1964 ((A" Civil 
Session, MECKLENBURG Superior Court. 

Civil action by plaintiff, a Massachusetts corporation, to recover 
$1,614.25 from the defendant, a North Carolina corporation, allegedly 
due by account for articles of wearing apparel sold and delivered to 
the defendant. 

The defendant answered, admitted the receipt of certain shipments 
of wearing apparel, but  some of which on account of defective material 
and workmanship were unsalable and were returned to the plaintiff. 
The defendant denied there was any balance due on the account. 

Both parties introduced evidence. The jury found the defendant was 
indebted to the plaintiff in the sum of $1,348.23. From a judgment on 
the verdict, the defendant appealed. 

Harkey, Faggart, Coira & Fletcher by  Francis M.  Fletcher, Jr., for 
plaintif7 appellee. 

Winfred R. Ervin for defendant appellant. 

PER CCRIAM. The plaintiff's evidence, oral and record, mas suffi- 
cient to go to the jury and to support the verdict. The defendant's sole 
assignments of error discussed in the brief relate to the questions pro- 
pounded by counsel to a defendant's witness designed to show bias. 
The witness testified that  she was in defendant's store a t  the time a 



82 IN THE SUPRE,1IE COURT. [264 

large shipment from Seaton Hall was delivered. "The workmanship 
mas so poor I did not want any of it . . . I told her (Jlrs.  Davis, 
President of the defendant) I would not, hang i t  in my store even as 
seconds or thirds . . . In  my opinion tile merchandise I s a x  was not 
marketable." 

On cross-examination, she testified she had known Mrs. Davis 
'(quite a few years. Both of us were raised up near Boone." On cross- 
examination, the witness testified, over objection, that she had ap- 
peared as a witness a t  the request of Mrs. Davis in another suit in- 
volving the return of merchandise from another shipper. The court in- 
structed the jury: "This is admitted . . . for the purpose of showing 
bias . . . if in fact it does tend to do so . . . a matter for the jury 
to determine." 

The testimony of the witness, in view of her relationship to the presi- 
dent of the defendant, was such as to be admissible on the question of 
bias. The court limited the testimony to that purpose. I n  the trial, 
we find 

No error. 

JOHNNIE 0. BURGESS v. C. G. TATE CONSTRUCTION CO?VIP&NT. 

(Filed 17 &larch, 1965.) 

Appeal and Error 5 30- 
The burden is on appellant not only to  show error but also that the al- 

leged error is prejudicial. 

APPEAL by plaintiff from Martin, S. J., October 26, 1964 Civil Ses- 
sion of NASH. 

Plaintiff instituted this action to recover damages for personal in- 
juries which he alleges m r e  caused by defendant's actionable negli- 
gence. On September 1, 1962, defendant, a highway contractor, was en- 
gaged in construction work on Highway 64 between Nashville and 
Rocky Mount. About 11:55 p.m., plaintiff, who was operating a pickup 
truck, collided with an unlighted barricade which defendant's em- 
ployees had placed across that highway a t  a detour. In the collision, 
plaintiff was injured and his truck damaged. Issues of negligence, con- 
tributory negligence, and damages were submitted to the jury. The 
verdict established that plaintiff was injured by the negligence of de- 
fendant as alleged in the complaint and that plaintiff, by his own 
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JENKINS 2). HINES Co. 

negligence, contributed to his injuries and damage. From the judgment 
that he recover nothing, plaintiff appeals, assigning errors in the judge's 
charge to the jury. 

William L. Thoqw, Jr.; Will iam D. Etheridge for plaintiff. 
Fields & Cooper for defendant. 

PER CURIAM. We have examined the record and considered each 
of plaintiff's assignments of error. We find no error which, in our 
opinion, affected the verdict. "'Verdicts and judgments are not to be 
set aside for harmless error or for mere error and no more . . .' " 
Collins v. Lamb, 215 N.C. 719, 720, 2 S.E. 2d 863, 864. The burden is 
on appellant to show not only that there was error in the trial but 
also that there is a reasonable probability that "the result was ma- 
terially affected thereby to his hurt." Garland v. Penegar, 235 N.C. 
517, 519, 70 S.E. 2d 486, 488. We find no reason to disturb the result 
of the trial. 

No error. 

ELIZABETH C. JENKINS v. HARVEY C. HINES COMPANY. 

(Filed 24 March, 1963.) 

1. Trial 8 21- 
On motion to nonsuit, plaintiff's evidence must be considered in the light 

most favorable to plaintiff, and defendant's evidence which is favorable to 
plaint3 must also be considered in such light. 

2. Food § 1- Evidence permitting inference that bottled drink ex- 
ploded in plaintiff's hand because of defect in bottle held to take case 
to jury. 

Evidence tending to show that a drink bottled by defendant exploded in 
plaintiff's hand as she was attempting to remove the bottle from a card- 
board carton and place it in a refrigerator in her kitchen, and that an- 
other bottle prepared by defendant exploded in the hands of another per- 
son some t ~ o  days later under substantially similar conditions, together 
with evidence offered by defendant that some of the empty bottles returned 
to his plant for refilling had chips and cracks, that a defective bottle did 
occasionally get past the inspectors, that bottles had been seen to break or 
broken bottles were seen in the washers, and that the cap on all bottles 
was so designed as to allow internal pressure to escape in the event that 
pressure became abnormally high, is held sufficient to be submitted to the 
jury on the issue of the bottling company's negligence. Whether evidence of 
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a single similar instance of the breaking of a bottle is alone sufficient to 
overrule nonsuit, quawe? 

3. Same-- 
Evidence that as plaintiff v a s  taking a bottled drink from a cardboard 

carton to place it in a refrigerator in her kitchen the bottle exploded and 
that some two days thereafter a bottled drink prepared by the same bottler 
exploded while in the hands of the purchaser as he was taking it from the 
"drink box", and that on neither occasion did the bottle strike any object 
while in the presence or possession of the person in whose hands it es- 
ploded, held to show substantially similar circumstances and reasonable 
proximity in time within the rule of competency. 

4. n i a l  § 11- 
While counsel is entitled to argue the whole case, the law and the facts, 

to the jury, G.S. 84-14, it is error for the court to permit counsel to argue 
matters without factual or legal justification upon the evidence. 

3. Same; Damages 5 14.1- 
Where p la in t s  testified that her injury no longer caused pain in her 

fillgcsr but  that i l ~ e  11;ltl only ;I tlraun fec,li~ig ilmounting to di~coinfort, argu- 
ment of counsel to the effect that her life expectancy auounted to so many 
minutes and that compensation for her pain a t  one cent per minute of such 
time ~ ~ o u l d  amount to a specified figure, is held improper as not being justi- 
fied factually or legally upon tlie eridenc-e. 

6. Appeal and Error 5 54- 
Whether the Court will grant a partial new trial rests in its sound dis- 

cretion, and in this case a new trial is awarded on all of tlie issues, not- 
withstanding prejudicial error is determined upon the issue of damages 
alone. 

Hrc,c.~xs. J. ,  cliswits on ground nonsuit sllould haye beell entered. 

APPEAL by defendant from Fountain, J., February 1964 Session of 
LENOIR, docketed and argued as No. 308 a t  Fall Term 1964. 

Plaintiff seeks to recover damages for injuries caused by the ex- 
plo,-ion of a bottle of Coca-Cola she hat1 purchased froin a retail gro- 
ctry dore in Kinston, Sortli Carolina. Pllc alleged the Coca-Cola had 
been bottled and sold by defendant to said store. 

Plaintiff alleged the explosion of said bottle of Coca-Cola and her in- 
juries were proximately cauwd by the negligence of defendant in that 
defendant llad filled n defective and nlealiened bottle with carbonated 
Cora-Cola in such manner that the prewure in the bottle was excessive 
to such extent that defendant knew or should have known that,  "in 
t l ~ e  ordinary handling, storing or use of the same," such bottle was 
liliely to explode and injure persons handling or near such bottle. 

Answering, defendant, a corporation, averred that, in August 1961 
and for many years prior thereto, it a n s  engaged in Kinston, North 
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Carolina, in the business of bottling Coca-Cola for sale to the public a t  
w h o l e d e  and retail. I t  denied all allegations relating to its alleged ac- 
tional~le negligence. 

Evidence ~ n s  offered by plaintiff and by defendant. 
Answering the two iqsues submitted, the jury (1) found that  

plaintiff was injured by the negligence of defendant as alleged in the 
complaint and 12) an-arded damages in the  amount of $15,000.00. 
Judgment for plaintiff in accordance with said verdict was entered. De- 
fendant excepted and appealed. 

LaRoque, Allen R: Cheek and White R: Aycock for plaintiff appellee. 
Whitaker, Jeffress & Morris for defendant appellant. 

BOBBITT, J. Defendant assigns as error the denial of its motion, 
a t  the conclusion of all the evidence, for judgment of involuntary non- 
suit. 

In  Styers v. Bottling CO., 239 N.C. 504, 80 S.E. 2d 253, Parker, J., 
based on decisions cited, summarizes the legal principles pertinent to 
decision on this appeal as folIows: 

"It is well settled law in North Carolina that  proof of injury caused 
by the explosion of a bottle containing a carbonated beverage, standing 
alone, is not sufficient to carry the case to  the jury on the ground of ac- 
tionable negligence. The principle of res ipsa loquitur is not applicable. 
Davis v. Bottling Co., 228 N.C. 32, 4-2 S.E. 2d 337; Enloe v. Bottling 
CO., 208 N.C. 305, 180 S.E. 582; Cashwell v. Bottling Works, 174 N.C. 
324, 93 S.E. 901. 

"The installation by the bottler of modern machinery and appliances, 
such as is in general and approved use, does not ipso facto exculpate the 
defendant from liability. Enloe 21. Bottling Co., supra; Grant v. Bottling 
Co., 176 N.C. 256, 97 S.E. 27. 

"Direct evidence of actionable negligence on defendant's part  is not 
requisite; such negligence nlay he inferred from relevant facts and 
circunvtances. Enloe 2). Bottling Co., supra; Broadway v. Grimes, 204 
N.C. 623, 169 S.E. 194; n a i l  21. Taylor, 151 N.C. 284, 66 S.E. 135. 

"In cascs where damages are sought for injuries caused by such ex- 
plosion,  hen the plaintiff has offered evidence tending to show that  
like products filled by the same bottler under substantially similar con- 
dition., and sold hy the bottler a t  about the same time have exploded, 
there is sufficient evidence to carry the case to the jury, a such facts 
and circunlstances permit the inference that  the bottler had not exer- 
cised that degree of care required of him under the circumstances. Such 
similar mstances are allo~ved to be shown as evidence of a probable like 
occurrence a t  the time of plaintiff's injury when, and only when, ac- 
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companied by proof of substantially similar circumstances and reason- 
able proximity in time. Davis v. Bottlzng Co., supra; Ashkenazi V .  

Bottling Co., 217 N.C. 552, 8 S.E. 2d 818; Enloe v. Bottling Co., supra; 
Broadway v. Grimes, supra; Perry v. Bottling Co., 196 N.C. 175, 145 
S.E. 14; Grant 2). Bottling Co., supra." 

In  accord: Graham v. Bottling Co., 257 N.C. 188, 125 S.E. 2d 429. 
Plaintiff offered evidence tending to show: 
In  August 1961 Douglas L. Baker, who operated a self-service re- 

tail grocery store under the name of Parkview Superette, purchased 
wholesale from defendant the bottled Coca-Colas sold in said store. De- 
fendant made deliveries twice (occasionally three times) a meek. De- 
fendant's agent (driver) would remove six-bottle pasteboard cartons 
from wooden crates and stack then1 six to eight cartons high on the 
Coca-Cola display stand. 

On Friday, August 18, 1961, or on Saturday, August 19, 1961, plain 
tiff, a regular customer of Parkview Superette, purchased a six-bottle 
pasteboard carton of regular size Coca-Colas, had it placed in her car 
and drove to her home. Upon arrival, the Coca-Colas were placed in a 
refrigerator in a room in a "little house," located "about 100 feet" from 
plaintiff's home. The Coca-Colas remained in said (extra) refri, uerator 
until plaintiff's husband brought the carton into the kitchen of plain- 
tiff's home about 1:00 p.m. on Sunday, -4ugust 20th, and placed it on a 
counter in the kitchen. Shortly thereafter, while plaintiff was taking one 
of the bottles from said carton to place it in her (kitchen) refrigerator, 
i t  exploded in her right hand. On account of serious injury to her right 
index finger and other cuts received from "flying glass," plaintiff was 
taken quickly to a hospital. 

After the esplosion, the l o w r  part of the bottle, "maybe a third," 
was in plaintiff's right hand. On the floor, there was a section of the 
neck of the bottle, "an inch and a half maybe," with the cap or 
crown on it. There was glass "all over the kitchen and into the dining 
room from the Coca-Cola bottle." The broken glass was put in a gar- 
bage can and disposed of the next day by plaintiff's cook. 

On August 22, 1961, one John Kassouf, ~ 1 1 0  had leased from plain 
tiff's husbnnd a concession stand in a tobacco  areho house, ~ : l s  taklnp a 
bottlcd Coca-Cola from the "drink box." The bottle exploded in his 
hand, the glass breaking into "some pretty good size and some snialler 
pieces." S o  one was injured. Kassouf had purchased Coca-Col:~;, in- 
cluding the bottle that exploded, from defendant. They had been de- 
livered to him on Friday, August 18tI1, when I<assouf W:IS stocking 
the concession stand for the opening of the tobacco market on Tuesday, 
August 22nd. It was stipulated "that all Coca-Colas bottled by the dr- 
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fendant durir,& 1961 were bottled under substantially similar condi- 
tions." 

In addition, plain~iff offered evidence tending to shorn: (1) that the 
Coca-Colas purchased by plaintiff from Pn~kview Superette did not 
strike any object while in her possession or presence; (2) tliat these 
Coca-Colas struck no object while in the possession or presence of Mr. 
Jenkins on Sunday, August 20th; and (3) that the bottle of Coca- 
Cola Kassouf was bringing out of the "drink box" on Tuesday, Au- 
gust 22nd, after i t  had been delivered "inside the concession stand," 
struck no object while in Kassouf's possession or presence. 

The testimony as to the explosion in Kassouf's hand on August 22, 
1961 of a bottle of Coca-Cola sold and delivered to him by defendant 
on August 18, 1961, was sufficient, in our opinion, to support a finding 
that this incident occurred under "substantially similar circumstances 
and reasonable proximity in time" as the incident when plaintiff was 
injured by the exploding bottle of Coca-Cola. 

Defendant asserts the rule adopted by this Court requires proof of 
more than one "similar instance." Certainly, the rule as stated refers to 
"similar instances." With reference to the explosion of a bottle contain- 
ing a carbonated drink, we find no decision of this Court to the effect 
that evidence of one similar instance is sufficient to carry the case to 
the jury. On the other riand, me find no decision where the plaintiff 
was nonsuited on the ground evidence of one similar instance was in- 
sufficient. 

\$'hen we consider decisions involving deleterious matter in a bottled 
dnnk, the following appears: In  Hampton v. Bottling Co., 208 iVT.C. 
331, 180 S.E. 584, the third headnote indicates proof of one "similar in- 
stance" ~ o u l d  be sufficient. However, the record (and less clearly, the 
opinion) discloses tliat proof of more than one such instance mas 
offered. In  Tickle v. Hobgood, 216 N.C. 221, 4 S.E. 2d 444, and in 
E l idge  v. Bottlzng Co., 252 K.C. 337, 113 S.E. 2d 435, the plaintiff was 
nonsuited. Although reference is made to the fact that plaintiff offered 
evidence of only one "similar instance," this was not the basis of de- 
cision. 

In Caudle v. Tobacco Co., 220 N.C. 105, 16 S.E. 2d 680, where plain- 
tiff w s  injured by a fishhook in a plug of cliewing tobacco, evidence 
was offered of one other similar (? )  instance. This Court, by a majority 
of four to three, held the case had been properly submitted to the jury. 
The following from the dissenting opinion of Barnhill, J. (later C.J.) ,  
is notworthy: "Even if it be conceded that one other instance is suffi- 
cient to carry the case to the jury this evidence signally fails to estah- 
lish the essentials of such other instance under the rule to n-liich we 
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have consistently adhered.'' Also, see Comm v. Tobacco Co., 203 N.C. 
213. 171 S.E. 78. 

I n  our opinion, w!lether a case should be submitted to the jury should 
not depend solely upon whether there is evidence of only one or of 
niore tlinn onc ">imilx ~ ~ i + m c c . "  Depcntling upon the circuni~tances, 
one such instance may well be of greater significance than two or more 
others. 

Conceding, ~vithout deciding, that  one such "similar instance," noth- 
ing else appearing, may not be sufficient, ye t  such "~imilar  instance" is 
a significant evidential circumstance for consideration in determining 
whether, upon all the evidence, the  case is one for the jury. 

Defendant's evidence as well as that  offered by plaintiff is to be con- 
sidered in the light most favorable to plaintiff. Pinyan v. Set t le ,  263 
N.C. 576. 584. 139 S.E. 2d 863. 

Defendant offered evidence tending fo show its procedures in hand- 
ling bottles collected and brought to its plant by its drivers, and its 
procedures in fillmg, charging, capping, cra t~ng,  storing and delivering 
bottled Coca-Colas. While much of t l ~ i s  evidence is favorable to de- 
fendant, portions thereof from which inferences favorable to plaintiff 
may be reasonably drawn include the matters set forth below. 

The cost of bottles is defendant's "biggest expense item." I n  1961, de- 
fendant purchased bottles from Laurens and from Owens-Illinois. How- 
ever, " ( a )  good percentage of the empty bottles returned to" defen- 
dantls plant were not "originally purchased from our company." In  
the course of its business, defendant collected empty bottles "purchased 
in other areas," e .g . ,  Fayetteville and Charlotte. "A good percentage 
of the bottles" returned to defendant's plant were broken, chipped, 
scuffed, cracked or "in some way defaced." Ordinarily, a bottle was 
used from one to three years. 

Washing the bottles is the first process. If the boys who put the re- 
turned bottles on the loading machine "see a bottle tha t  is chipped on 
the top or cracked or broken, then they dispose of i t  before i t  goes 
into the masher." 

The bottles pass from the  washer on a stainless steel conveyor belt 
toxard  the filler. Two girls, each of whom is relieved by the assistant 
plant superintendent for fifteen minutes each hour, observe the bottles 
for defects as they pass a t  the rate of 240-230 bottles per minute. These 
girls sit approximately four or five feet apart. Defendant's plant 
superintendent testified: ". . . the first girl does occasionally miss a 
bottle." Again: "I do know that  no inspection is made of these bottles 
from the time they pass the second girl, from thcn on no local inspec- 
tion is made of these bottles by any member of our company." 
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After passing inspection of the two girls, the bottles go to the filler, 
then to the cronner, then r J 3 2 b  the RCA electric eye for final inspec- 
tion for "any fore~gn matter that  might be in the bottle," then "they 
are cased automatically 24 to the case," then they are stacked on n 
"case pallet," "42 races to the pallet." Thereafter, they are stored until 
the case pallets are placed by means of a "fork lifter" onto trucks for 
delivery to customers. 

Defendant's plant superintendent testified: "In my experience in the 
sulnnler of 1961, and after and before, I have seen bottles break or 
broken bottles in these washers." Again: ". . . I have seen bottles of 
Coca-Cola break a t  the filler." 

Dr .  Beisler, an expert witness, testified that "the Coca-Cola bottle is 
made to n-itlistand a minimum of four llundred pounds per square 
inch"; that  "the maximum pressure tha t  one could get in a Coca-Cola 
bottle on vigorous ellaking," at  a tcmpernturc of 100 degrees Fahren- 
heit, "mould be approximately eighty pounds per square inch"; and 
that  a Coca-Cola bottle 1:as five times tlie strength necessary to with- 
stand the pressure nornlally present under conditions of 100 degrees 
Fal~renhcit. 

Dr. Beisler testified that he had "conducted tests to determine the 
breaking point of Coca-Cola bottles as the result of a sudden change 
in temperature"; that "the pressure in a Coca-Cola bottle will increase 
about one pound per square inch for each one degree teniperature rise 
fahrenheit"; and that  "if you decrease the temperature the pressure will 
fall off about tha t  same amount, about one pound per square inch for 
each one degree fahrenheit." 

Dr.  Beisler testified that  the "crown or cap on a Coca-Cola bottle 
is so designed as to allow internal pressure to eccape in the event that 
the pressure were to become abnor~nallp high." 

Dr .  Beisler's admitted testimony and also certain excluded testimony 
related to sound Coca-Cola bottles. 

Based on Dr.  Beisler's testimony, i t  appears that  tlie internal pres- 
sure in the bottle handled by plaintiff n-as not bufficiently high to per- 
mit the gas to escape through the crown or cap. If the prc5ture in the 
bottle m-as not "ahnormally high," i t  n-ould seem reasonable to infer 
that  the explosion occurred on account of a defect in the bottle. 

When cons~dered in tlle light most favorable to plaintiff, n-e are of 
opinion, and so decide, that the evidence TTa.: sufficient to require sub- 
mission to tlle jury. 

Each of defendant's assignments of error relating to rulings on evi- 
dence and to portions of the cl~arge has received careful conderation.  
Error, if any, in these respects, is not deemed sufliciently prejudicial to 
justify the award of a new trial. 
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The record shows that ,  during the argument of counsel (Mr. Aycock) 
for plaintiff, the following occurred: 

"COUNSEL FOR DEFENDANT OBJECTS TO THE ARGUMENT OF COCNSEL 
FOR THE PLAINTIFF: 

"AIR. AYCOCK: I said there are sixty minutes per hour, that  the aver- 
age person s l ~ t p s  e~gl l t  hours, that leaves 16 hours, leaves 960 R-sking 
~ninutes, three h:indred and sixty-five days a year 350,400 nahing 
minutes in the course of a year. 

"R~R.  JEFFRESS: I anticipate tha t  he was going to evaluate. 
"MR. A~cocr ; :  Take 350,400 waking minutes per year, niultiply by 

23 years is 8,610,000 waking ceconds. This woman is expected to  live if 
she lives the norrnal expectancy. If we apply one cent per minute for 
the time she is awake we figure, with hcr finger paining her, comes to 
$86,100.00. 

"MR. JEFFRESS: We would like the rccord to LS~IOTV t ha t  we object 
to the computation of counsel on a minute basis for damages. 

"OBJECTION, O ~ U L E D ,  DEFENDANT EXCEPTS. 

"This is DEFENDANT'S EXCEPTION NO. 14." 
The record contains no further reference to said incident or argument. 
Defendant contends there was no factual or legal basis for the  

quoted argument; tha t  tlie court's ruling indicated it n-as proper for 
the jury to consider the matters referred to in said argument; and 
that  tlie court's failure to sustain defendant's objection was prejudicial 
error. 

Defendant relies largely on Botta v .  Bmnner, 138 A. 2d 713, 60 
A.L.R. 2d 1331, and cases cited therein. I n  Botta, the Supwme Court 
of New Jersey, reversing in this respect the decision of tlie Superior 
Court, Appellate Division, 126 A. 2d 32, approved the action of the 
trial judge who, on objection, declared a similar argument to be im- 
proper as to "the measure of damages for pain and suffering" and dl 
rectcd tl int  it be dlscontmued. H o x e ~ e r ,  the Puprenie Court affirmed 
the portion of the decision of the Appellate D~vision which awarded 
plaintiff a new trial, solcly as to the issue of damages, on account of a 
prejudicial error (not relevant here) in the instructions of the trial 
judge relating to the issue of damages. 

I n  Botta, the questions considered and decided by the Supreme 
Court are stated in the opinion of Francis, J . ,  as f o i l o ~ s :  "But since the 
nature of the wbject matter (damagc: for pain and suffering) admits 
only of the broad concept of reaqonnhle compensation, may counsel for 
tlie plnmtiff or thc tlefcndant state to the jury, in opening or closing, 
llis belief as to the pecuniary ~ a l u e  or pilce of I m n  arid sliffennr ncr 
llour or dr~y or wecl;, and n.lL tlint sricl~ figure be used as part of a 
llintlicinntlcnl forlnul:~ for cnlculntin: the dxnnges to be awarded? 
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Without expressing a personal opinion, may he suggest tha t  the valu- 
ation be based on so much per hour or day or week, or ask the jurors 
if they do not think the pain and suffering are fairly \Tolth so much 
per hour or day or week - and then demonstrate, by employing such 
rate as a factor in his computation, that  a verdict of a fixed amount of 
money would be warranted or could be justified?" The Court answered 
each question, "No." 

For full discussion and supporting authorities, reference is made to 
the opinion of Francis, J. The following excerpts indicate the basis of 
decision: "There can be no doubt that  the prime purpose of suggestions, 
direct or indirect, in the opening or closing statements of counsel of per 
hour or per diem sums as the value of or as compensation for pain, 
suffering and kindred elements associated with injury and disability 
is to instill in the minds of the jurors impressions, figures and amounts 
not founded or appearing in the evidence." Again: "They (such sugges- 
tions of valuations or compensation factors for pain and suffering) im- 
port into the trial elements of sheer speculation on a matter which by 
universal understanding is not susceptible of evaluation on any such 
basis. No one has ever argued that a witness, expert or otherwise, 
would be competent to estimate pain on a per hour or per diem basis." 

For decisions in conflict with Botta, see Annotation, "Per diem or 
similar nlathematical basis for fixing damages for pain and suffering." 
60 X.L.R. 2d 1347 et seq.; 12 Rutgers L a ~ y  Review 522 et seq.; Con- 
tinental B u s  System, Inc. v. Toombs (Tex),  325 S.W. 2d 153. 

I t  is noted that  our statute, G.S. 84-14, in pertinent part, provides: 
"In jury trials the whole case as well of law as of fact may be argued 
to the jury." Too, under our decisions, "(c)ounc.el have a wide latitude 
in arguing their cases to the jury, and have the right to argue every 
phase of the case supported by the evidence, and to argue the law as 
well as the facts." 4 Strong, S. C. Index, Trial $ 11, p. 298. 

Disposition of this appeal in defendant's favor does not require tha t  
we accept n-ithout qualification the decision and reasoning in Botta. 
Plaintiff testified: "Answering the question whether a t  the present time 
my hand or finger pains me, it feels like it is d r a ~ ~ n  up, or being dran.n; 
it feels almost like it looks, tight. It doesn't interfere with my  rest a t  
night now. I t  doesn't give me any pain other than the feeling of bfing 
drawn. Tlint is n discomfort." I n  the light of plaintiff's testin~ony. it is 
our opinion, 2nd IT-e so decidc, that  the argument of plaintiff's counsel 
to which defendant objectecl n-ns n-itl~out f:?ct~inl or legnl justification 
nnd n.as prejudicial to d~fcnd:mt. Hence. fo~.  error in o v c ~ , ~ ~ ~ l i n g  its 01,- 
jection to said argument, defendant is mtitlcd to a ncii- trial. 

"I t  is settlcd beyond controversy that  it is entirely discretioixwy nit11 
the Court, Superior or Supreme, whether it n-ill grant n partial new 
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trial." Lumber Co. v. Branch, 158 N.C. 251, 253, 73 S.E. 164; Johnson 
v. Lewis, 251 N.C. 797, 804, 112 S.E. 2d 512. After full consideration, 
this Court, in the exercise of its discretion, sets aside the verdict and 
judgment and awards a new trial on all issues raised by the pleadings. 

New trial. 

HIGGIKS, J., disents on ground nonsuit should have been entered. 

OLIVER W. ARXOLD v. RAY CHARLES ENTERPRISES, INC. AND RAY 
CHARLES (As LEADER OF "THE SIXTEEN PLUS THE RAELETS, J I u s I c I . ~ ~ " ) .  

(Filed 24 March, 1063.) 

1. Courts 5 !2€l-- 

The law of this State governs all matters of procedure in an action 
brought here on a contract esecuted in another state and calling for per- 
formance in a third state. 

2. Contracts § 1% 

Where the terms of a contract are not ambiguous no question of legal 
interpretation arises. 

3. Courts 3 20- 
Where there is no difference between the law of the state in which the 

contract mas esecuted and the lam of the state in which it was to be per- 
formed, there is no necessity of determining which law should be applied. 

4. Same- 
Ordinarily, the lam of the forum controls as  to the burden of proof. 

5. Contracts § 2& 

The b~~rtleli is on the person failing to discharge a contmctunl obligntion 
to ~ I U I Y P  that surh fai11u.t. c:rule v-ithin provisions of the vontrnct excusing 
~ l o l ~ l ~ e ~ . f o r l l ~ i ~ ~ ~ r c  on the h:rl~pening of certain contingencies. 

6. Appeal and Error § 49- 

Ordinarily, when the court fails to find a fact essential to support the 
judgment the cause must be remanded, but where the record discloses that 
: ~ l ~ l x ~ l l n ~ ~ t s  1~1t l  t l , e  Ini~tlr~n of proof :nid f.~ilctl to vnrr3- inch bnrdtln b)- intro- 
durtion of e~iclence sufficient to  support a finding in his faror on the cru- 
cial fact. remand wouId be futile, and the Supreme Court may allow the 
conclusions of law to stand as a directed verdict. 
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7. Trial  § 31- 

The court may always direct a verdict against the party who has the 
burden of proof if he fails to introduce evidence, or if the evidence offered 
and taken to be true fails to make out a case in his favor. 

8. Contracts fj 20- 

Where a contract excuses performance upon the happening of certain 
contingencies, it is the duty of the parties to exercise reasonable care to 
obviate the happening of such contingencies. 

9. S a m e  Defendants' evidence held insufficient to show t h e  exercise 
of care t o  avoid contingency rendering performance o n  their  par t  
impossible. 

The contract in suit obligated defendants to give a concert a t  a specified 
time. The findings disclosed that plaintiff' knew defendants mere traveling 
in their own plane, were to arrive at  a nearby airport ancl had a bus wait- 
ing thereat, that defendants' plane arrived a t  the airport in ample time 
but was prevented from landing by fog, that the plane was then piloted to 
n n c a ~ k  airl~ort with radio notice to ~rlaintiff, who had a bus sent to the 
second airport, which bus would have brought the troupe to the locus about 
an hour after schedule and that, the weather having improved, defendants 
attemy~ted again to fly to the port of original destination but were turned 
bacli because of oil line trouble. Held: In the absence of evidence on the 
part of defendants that they had exercised reasonable care in the inspection 
of the engine in order to discover any defects which might prevent its 
proper operation or had had the prior trouble with the oil line remedied, 
defendants have failed to carry the burden of showing that their failure to 
perform \\as due to "accident or accident to means of transportation" within 
the exculpatory clause of the contract, and a directed verdict for plaintiff 
is warranted. 

10. Contracts 3 20- 

Where the contract provides that each party should be entitled to 5056 
of the proceeds of the ticket sales for the contemplated concert, the measure 
of damages for breach of the contract is 5070 of the value of the tickets 
sold, without deductions for anF unexyended lmmoting or advertising costs, 
the gross receipts and not the net profit being the cletcrminative figure under 
the contract. 

HIGGIKS, J., dissenting. 

PARKER, J., joins in dissent. 

APPEAL by defendants from Xhnw, J., March 30, 1964 Regular Civil 
Session of GUILFORD. This appeal was docketed in the Supreme Court 
as Case Xo. 607 and argued a t  the Fall Term 1964. 

Civil action to  recover damages for breach of contract. The parties 
waived a jury trial under the provisions of G.S. 1-184. Judge Shaw 
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heard the case and made the following findings of fact and conclusions 
of law: 

1. Plaintiff and defendants entered into a written contract by 
the terms of which defendants agreed to perform for the plaintiff 
on Sunday evening, September 16, 1962, a t  8:00 o'clock p.m. a t  the 
Cross Road R4all in the City of Roanoke, Virginia. 

2.  The contract provided, inter alia, that the plaintiff pay to 
the defendants for said performance a guarantee of $3,500, plus 
50% of gross admission receipts in excess of $7,000.00, less admis- 
sion taxes. 

3. The contract also provided as follows: 'The agreement of 
the employees to perform is subject to proven detention by sick- 
ness, accidents or accidents to means of transportation, riots, 
strikes, epidemics, acts of God, or any other legitimate conditions 
beyond the control of the employees (defendants) .' 

4. The defendants' troupe left Baltimore, Maryland, by pri- 
vate Martin 404 plane owned by the defendants and arrived a t  
Roanoke, Virginia, a t  4:30 or 4:40 on the afternoon of the date 
of the performance. Plaintiff knew that defendants' troupe in- 
tended to travel by air and arrangcld to have buses waiting a t  the 
Roanoke Airport for them. 

5. The duly constituted authority of the Federal Aviation 
Agency denled the defendants' troupe pernlission to land a t  the 
airport in Roanoke because of the lorn ceiling then existing. De- 
fendants' pilot determined that the neare~ t  open airport was a t  
Charlottesville, Virginia, to which airport he proceeded, radioing 
ahead for buqes for transportation. 

6. The troupe arrived in Charlottesville, Virginia, on the plane 
a t  5:15 p.m. on the snme afternoon, and shortly thereafter found a 
bus waiting to carry the troupe to Roanoke by bus. Meantime, 
the pilot diwussed with Mr. J. D. Brown, Vice P r e d e n t  of the 
corporate defendant, the question of whether the troupe should 
take the highway bus to RonnoBe or again undertake to land their 
plane at Roanolie airport. 

7. N r .  Bronn dcternlined that the troupe should attcnipt to 
ag:\in land their plane at Romoke and the plane took off for that 
clty :rhout Ci : lO  1) 111. on the> el-cnirlo, of t h c  ~)clfc;liiinnc~~. 
8. P r ~ o r  to defcndsnts' depalturc from Clinrlottesvillc, the Ron- 

nolie anport had opcnecl for in flights and Mr. Bron-n l ~ n d  de- 
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termined that if the troupe traveled by bus from Charlottesville 
to Roanoke they would arrive approximately one hour late for 
the scheduled 8:00 o'clock performance that evening. 

9. After take-off, a severe oil leakage occurred in one of the 
engines on the plane. The pilot declared an emergency and n7as 
turned over to a Washington controller of the Federal Aviation 
Agency. The controller routed the plane back to Charlottesville, 
Virginia. 

10. After landing a t  Charlottesville for the second time, de- 
fendants' manager telephoned the plaintiff about 7:30 p.m. on the 
day of the scheduled concert and transmitted a message to the 
plaintiff's mother, which was relayed to him a few minutes before 
the performance mas scheduled to begin. If defendants' troupe had 
chartered another plane and attempted to reach Lynchburg via 
air and shuttle to Roanoke via auto the performance could not 
have taken place until 10:30 or 11:OO o'clock p.m. 

11. Defendants refunded to tlie plaintiff the amount of $1,- 
750.00 deposited with defendants by plaintiff on the signing of the 
contract and incurred other expenses in their efforts to perform 
the contract. 

Based upon the foregoing Findings of Fact, the Court makes the 
following: 

1. The Court concludes, as a matter of lav,  that the defendants 
were not prevented from performing the scheduled engagement 
within the meaning and intent of the clause in the contract as 
set out in paragraph three of the foregoing Findings of Fact. 

2. In  order for a party to be excused from performing his con- 
tract obligations under absolving clauses in the contract, the ex- 
cuse must come, not only mthm the ternis of the clause, but also 
be reasonably beyond the p o m r  of the parties to perform. The 
defendants had on the same afternoon experienced an inability 
to land their plane, but an alternate course was left open to them 
to travel to Roanoke by bus fiom Cllarlottesville. Provision for 
tliclr t i~ln-l~o~~t,i t lon 1)y 1)11., ! i d  I N  cn in:rtlc. In-tcatl 01 accScl,tm: 
such alternate method of travel, defcntlants, through tlieir man- 
ager, Mr. Brown, elected to cndea~or  to reach Roanoke again by 
plane. Such a choice was not tlie exerclse of reasonable care, to 
prevent 'accident to means of tran+portntion.' 
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3. The  defendants did breach the contract and the plaintiff is 
entitled to recover the amount stipulated in the contract which 
was, in effect, 50% of the gross admission receipts, less adnlission 
taxes. 

4. This Court has determined, from the evidence, that  the 
amount of 50% of the gross receipts, less admission taxes is as 
follows: 

1518 General Admissions 
2463 Advance Sales 
1299 Reserved Seats 

Gross Receipts 
Less admission tax 

Balance 
Less guarantee due defendants $3,300.00 
Less one-half of the amount 

over $7,000 of gross receipts 
due deftmdants 2,800.45 

$6,300.45 

Amount plaintiff is entitled to recover 

From the judgment that plaintiff recover of defendants the sum of 
$6,300.45, together with the coat of the action, defendants appeal. 

AIajor S .  High; Samuel S .  Mitchell; Lee and Lee for plaintiff. 
Smith, Moore, Smith, Schell R. Hunter b y  Richmond G. Bernhardt, 

Jr. and James R. Tztmzer for defendants. 

SHARP, J. The contract invoh~ecl in this case Tvas made in New 
York, i t  was to be performed in Virginia, and the action for its breach 
is brought in Xortll Carolina. Unquestionably the law of the forum, 
North Carolina, governs all matters of procedure. Howard v. Howard, 
200 K.C. 574, 158 S.E. 101. No question of interpretation arises; the 
language is clear and unambiguous, leaving no room for construction. 
The only question of substantive law raised hy the acsignments of error 
involves the proper rneawrc of da~nagm. Johnson v. Lamar, 230 N.C. 
731, 110 S.E. 2d 323; 2,3 C.J.S., Damages 8 4 (1911). Throughout, 
neither party has made any refcrcnce to thc law of Nen. York or that 
of Virginia, yet we are required to take judicial notice of foreign law. 
G.S. 8-4. I t  appears that the law of New 3Tork, lex loci celebrationis, 
and that  of T' ir~inia,  I E X  loci solutzonis, are no different with reference 



N.C.] SPRING T E R M ,  1965. 97 

to the substantive question here involved. There would be no profit, 
then, for us to exercise ourselves here to determine which law is to be 
applied, for to do so would take us into a "highly complex and confused 
part  of conflict of laws." 16 Am. Jur.  2d, Conflict of Lams fj 38 (196.1.). 
See Id. a t  $8 38-42; 17 C.J.S., Contracts 8 12 (1 ) ,  -(5) (1963) ; 13 C.J.S., 
Conflict of Laws $8 11, 20-22 (1939). 

"The general rule is that ,  where a person by his contract charges 
himself with an obligation possible and lawful to be performed, 
he must perform i t  . . . (1)f a party desires to be excused from 
perforn~ance in the event of contingencies arising, i t  is his duty 
to provide therefor in hls contract, a t  least where he could rca- 
sonably have anticipated the event." 17-4 C.J.S., Contracts 439 
(1963). 

"In order tha t  a party shall be excused from performing his con- 
tract obligation by an absolving clause contained in the contract, 
the excuse must not only come within the terms of such clause, 
but also must be reasonably beyond the power of the party to 
prevent; that  is. >11c11 a clau>c nil1 not give a party the pon-cr 
arbitrarily to refuse performance, hut he is under a duty to cxer- 
m e  a renionable amount of care to prevent the happening of 
the contingency named." 17 Am. Jur. 2d, Contracts 8 409 (1964). 

Defendants take  no exception to the first eleven findings of fact con- 
tained in the judgment. They do except to the flndings of fact with 
reference to the  amount of damages contained in Conclusion of Law 
No. 4, but which should have been included in the Findings of Fact  
as paragraph No. 12. G.S. 1-184. 

The question raised by defendants' first t h e e  assignments of error 
is whether the findings of fact made by the trial judge support his 
conclusions of law that  defendants m r e  not relieved of their obliga- 
tion to perform the contract in suit by "proven detention by . . . ac- 
cident or accidents to  means of transportation . . . or any other Icgit- 
imate conditions beyond the control of the employees (defendant.)." 

Although the judge made no finding bascd upon it, plaintiff's testi- 
mony was that  he knew defendants would trnrel to Roanoke by plane 
and he made no objection to this means of transportation. Had  the 
parties so agreed, the contract could, of course, have spec~ficd another 
mode of travel as well as have required defendants to arrive in Roa- 
noke on, say, the preceding day. 

The findings of fact eliminated one of the cluestions debatcd in the 
brief, i.e., whether, considering the erer-present weather hazards to 
avigation, defendants allowed themselves too little time to travel from 
Baltimore to Roanoke. When they left Charlottesville for Roanoke 
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a t  6:40 p.m. on the day of the scheduled concert, the Roanoke Airport 
was open for "in flights." It was not, therefore, the weather which pre- 
vented defendants' arrival in time for the concert; it was an accident to 
"means of transportation," viz., a severe oil leakage in one of the 
plane's engines. If this leakage was beyond the control of defendants, 
they are exculpated from liability under the express provisions of the 
absolving clause of the contract; if not, tliey are liable. See Annot., Ex- 
press provisions in contract of sale, or for supply of a commodity, for 
relief from the obligation in certain event, 51 A.L.R. 990, 996. 

Ordinarily the lam of the forum controls as to the burden of proof, 
Howard v. Howard, supra; 3 Beale, Conflict of Laws $ 593.3 (1935 
Ed.) ; 15 C.J.S., Conflicts of Laws S 2'2(i) (1939) ; and the burden is 
on defendants to exculpate themselves from liabihty for their non- 
performance. Potter v. Water Co., 253 N.C. 112, 116 S.E. 2d 374; 
C'roiise v. T'ernotl, 232 N.C. 24, 59 S.E. %d 185; Annot., 51 A.L.R., supra 
a t  906. 

Defendants, as operators of the airplane upon which they depended 
for their arrival in Roanoke in time to perform their contract, were 
under the duty to exercise reasonable care in the inspection of its en- 
gines in order to discover any defects which might prevent its proper 
operation, and tliey are chargeable \Tit11 knowledge of any defects 
which such inspection would disclose. Annot. Duty and liability as to 
pre-flight inspection and maintenance of aircraft, 30 A.L.R. 2d 1172. 
The testimony of defendants' booking agent, a witness for defendants, 
discloses that, after defendants were unable to land in Roanoke, on 
the flight from there to Charlottesville, the nearest open airport, they 
"had some oil line trouble with the plane." The agent received this in- 
format~on froin tile individual defend:tntls personal manager between 
5:00 and 6:00 p . n ~  on the clay In quest~on. Was this trouble investi- 
gated, remedied, or attempted to be remedied during the hour and 
twenty-five minutes defendants were on the ground at Charlottesville? 
Defendants ofl'cred no evidence on this crucial point, and the burden 
was on them to do so. 

JJTe may concede that the facts found by the judge do not support 
his conclusions of lam. (1) 15s  findings are that, had defendants taken 
the bus provided for them a t  Charlottesville, they would have arrived 
one hour late for the scheduled concert. Their only chance to arrive on 
time was to undertake to land their plane in Roanoke. Had not engine 
trouble developed, their judgment would have been vindicated, for the 
weather had cleared and the airport was opened. Insofar as the find- 
ings disclose, a t  the time the decision to fly was made the only risk 
which was considered was the weather-not engine trouble. The 
judge's conclusion, however, was that because weather had once that 
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day prevented their landing a t  Roanoke, defendants should have 
chosen an  alternate method of travel even though i t  would have made 
them one hour late for their engagement. We  think this is a non sequi- 
tur. (2) H e  made no finding as to whether tlie engine trouble mas 
beyond defendants' control. The judgment contains no finding with 
reference to inspection and repairs to the engine, the pivotal point here, 
in our view of the case. I t  does not follow, however, tha t  this judgment 
must be reversed or remanded. 

Ordinarily, when the parties waive a jury trial and the judge omits 
to find a material fact, we must remand the cause for a finding suffi- 
cient to support a judgment. McMillan v. Robeson, 225 N.C. 754, 36 
S.E. 2d 235; Shore v. Bank, 207 N.C. 798, 178 S.E. 572; Trust Company 
v. Transzt Lines, 198 N.C. 675, 153 S.E. 158. To  remand this case for 
further findings, however, when defendants, the parties upon whom 
rests the burden of proof here, have failed to offer any evidence bear- 
ing upon the point, would be futile. By stipulation the evidence before 
the Superior Court consisted entirely of the exhibits and the transcript 
of proceedings in a former trial of this same case in the Corporation 
Court of the City of Lynchburg, Virginia, in June 1963. (At the con- 
clusion of the evidence there plaintiff elected to  take a voluntary non- 
suit.) "The Court may always direct a verdict against the party who 
has the burden of proof, if there is no evidence in his favor, as where 
he fails to introduce any evidence, or if the evidence offered and taken 
to be true fails to make out a case." (Italics ours.) Trust Co. v. Levy, 
209 N.C. 834, 184 S.E. 822; accord, Stl-igas v. Insurance Co., 236 X.C. 
734, 73 S.E. 2d 788; Sanders v. Hamilton, 233 N.C. 175, 63 S.E. 2d 187; 
McCzillen v. Durham, 229 N.C. 418, 50 S.E. 2d 511. Defendants here, 
having chosen to rest their defense upon the transcript of a former trial 
in which they failed to offer evidence essential to the defense, have no 
callhe to coniplain of an adverse judgment d i e n  the transcript affirma- 
tivcly ( I ~ F C I O Q P P  their failure to carry the burden of proof which the 
law puts upon them. 

Although we do not adopt his reasons, the conclusion of the trial 
Court that  defendants are liable for their failure to perform the con- 
tract is sustamed. 

We come now to the question of damages. 

"For a breach of contract the injured party is entitled as com- 
pensation therefor to be placed, insofar as this can be done by 
money, in the same position he would have occupied if the con- 
tract had been performed. The amount that  would have been re- 
ceived if the contract had been kept and which will completely 
indemnify the injured party is the true measure of damages for 
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the breach." Service Co. v. Sales Co., 259 N.C. 400, 415, 131 S.E. 
2d 9, 21. 

Accord, h'ew York Water Corp. v. City of Xew York, 4 App. Div. 2d 
209 (1st Dept.), 163 N.Y.S. 2d 538; Orebaugh v. Antonious, 190 Va. 
829, 58 S.E. 2d 873. 

The amount of the gross receipts from ticket sales for the scheduled 
concert is not a subject for speculation. The tickets had been sold and 
the money was in hand when defendants failed to perform. The trial 
judge found the gross receipts, less admission taxes, to have been 
$12,600.90. The evidence sustains the finding. It is, therefore, conclu- 
sive on appeal. Constn~ction Co. v. Crain and Denbo, Inc., 256 N.C. 
110, 123 S.E. 2d 590. Having gross receipts in excess of $7,000.00, by 
the terms of the contract plaintiff was entitled to 50% of tlie proceeds 
and defendant to 50%. The amount of damages which the judge 
awarded plaintiff, $6,300.45, was 50% of the gross receipts. 

Defendant contends that plaintiff's one-half should be reduced by 
$1,000.00, the amount which plaintiff agreed to pay the Y.M.C.A. for 
promoting the concert, but did not pay, and by deducting plaintiff's 
expected expenses, also. This contention is without merit. 

Under the terms of this contract, the amounts which plaintiff ex- 
pended or agreed to expend, in promoting, advertising, and preparing 
for the concert are of no concern to defendants. All such expenses came 
out of plaintiff's one-half of the gross receipts. Had defendants per- 
formed the contract, plaintiff would have received $6,300.45, one-half 
of the adinission receipts, regardless of the expenses he might have in- 
curred. That sum, and not his net profit, is therefore, the measure of 
plaintiff's damages in this caw. lVew York Water COT. V .  City of New 
York, supra; Orebaugh v. Antonious, supm. Plaintiff's net profit, of 
course, will ultimately depend upon the amount of his expenditures in 
promoting the concert; the less expended, the more his profit. Judge 
Sliaw correctly measured and assessed plaintiff's damages. 

The judgment of tlie court below is 
Affirmed. 

HIGGINS, J., dissenting: 

I am unable to agree with the trial court's conclusion of law "that 
the defendants were not prevented from performing the scheduled agree- 
ment within the meaning and intent of the (escape) clause in thc con- 
tract as set out in paragraph 3 of the foregoing Findings of Fact." The 
contract provided: "The agreement of the employees to perform is sub- 
ject to proven detention by sickness, accidents, or accidents to means of 
transportation, riots, strikes, epidemics, acts of God, or any other 
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legitimate conditions beyond the control of the employees (defen- 
dants) ." 

~ h b  trial court found these facts: The performance was to begin a t  
8:00 p.m. The plaintiff not only knew the troupe would travel by air 
from Baltimore to Roanoke, arriving a t  about 4:30 p.m., but actually 
had busses a t  the airport to meet them. When the nlane arrived a t  Roa- 
noke, federal authorities refused permission to land due to local weather 
conditions. The defendant's pilot, in this emergency, ascertained the 
nearest open airport was Charlottesville, approximately 100 highway 
miles from Roanoke. A bus trip to Roanoke would delay the perform- 
ance a t  least an hour. I n  the mdantime, the pilot ascertained weather 
conditions had improved a t  Roanoke sufficient to permit a landing 
there in time for the performance to begin on schedule. The defendants, 
in this emergency, (not of their making) chose to take to the air again 
in order to meet their obligation. The decision to fly ~vould appear to 
be the wiser choice. After take-off an oil leak developed in one of the 
engines. Report of this trouble resulted in a federal order for the plane 
to return to Charlottesville. 

These accidents were to the means of transportation. These findings 
made by the trial judge not only do not support the conclusion of law 
No. 1, but compel a contrary conclusion. The decision must rest squarely 
on the facts found. Additional facts niav not be assumed. When the 
facts are not in dispute, decision becomes a matter of law, and a judg- 
ment not supported by the facts will be reversed. Strong's Xorth Caro- 
lina Index, Vol. l, Appeal and Error, S 21, pp. 93-94, n. 223. I vote to 
reverse. 

PARKER, J., joins in this dissenting opinion. 

FARMERS OIL COMPMVY, INC. V. JOSEPH HERJIAR' MILLER 
AND 

ST'ILLIAM E. BATTEN r. JOSEPH HERMAN MILLER. 

(Filed 24 March, 19GS.) 

1. Automobiles 
Before making a left turn from n hiyliwa~, a drirer is required to first 

ascertain that the morement can be made in safety and. when the more- 
ment may affect any other vehicle, to give the statutory signal for the turn, 
and his failure to perform either duty is negligence per se, and is actionable 
when a proximate cause of injury. 
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a. Sam* 
The statutory signal required before a motorist may turn from a straight 

line must be given for a sufficient distance and length of time to enable the 
driver of a following vehicle to observe it  and understand therefrom what 
movement is intended. 

3. S a m e  
G.S. 20-134 nlust be given a realistic interpretation and does not preclude 

a left turn unless the movement is absolutely free from danger but only re- 
quires that a motorist not turn left without exercising reasonable care 
under the circumstances to ascertain that such movement can be made in 
safety. 

4. Automobiles $j 41h- 
Plaintiff's evidence tending to show that defendant driver saw a tractor- 

tanker, driven by plaintiff, following him when it was some 300 or 400 
feet behind him on a straight highway, that after driving some distance de- 
fendant attempted to turn left into a private driveway without again 
looking back or exercising any care to see that the movement could be 
made in safety, that notwithstanding plaintiff driver, in attempting to pass, 
blew his air horn three or more times, defendant continued to turn left, and 
that the collision occurred on the drivers' left side of the highway, held 
sufficient to be submitted to the jury on the issue of defendant's negligence. 

5. Automobiles § 14- 
Yellow lines are designed primarily to prevent collision between an orer- 

taking and a passing automobile and a vehicle approaching from the op- 
posite direction, and the crossing of a yellow line may be an evidential de- 
tail in the totality of circumstances on the question of negligence. 

A party may not rely upon the violation of G.S. 20-150(e) by his adver- 
sary when he does not allege the violation of the statute or allege any fact 
showing such violation or, even though his adversary crossed a yellow line 
in his lane of trawl, does not shom that the highway was marked br  the 
Highway Commiqsion so as  to indicate that passing should not be attempted. 
I t  is a matter of comnlon knowledge that the words "Do Not Pass" are 
posted on portions of the State highways. 

7. Automobiles § 1 8 -  
A private driveway is not an intersecting highway within the meaning 

of G.S. 20-l5O(c), and in order for provisions of the statute to apply there 
must be not only an intersection of highways but such intersection must be 
marked by appropriate signs by the duly constituted authorities. 

8. Automobiles $j 42- Evidence held no t  t o  show t h a t  plaintiff was 
guilty of contributory negligence a s  a mat te r  of law i n  crossing yel- 
low line t o  pass preceding vehicle. 

Evidence tending to shom that plaintiff driver upon cresting a hill a t  a 
lawful speed saw an automobile being driven slowly ahead in its right lane 
of travel in the same direction, that plaintiff coasted behind the car until 
he ascertained that the car was not turning left into an intersecting rural 
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road, that thereafter he could see a quarter of a mile ahead that the high- 
way was free of oncoming traffic, and crossed a yellow line in his lane of 
traffic and started to pass the car, that the driver of the car started reer- 
irig to the left to turn into a private drireway, that plaintif€ repeatedly 
blew his air horn, that the first time lie blew his horn defendant was in 
his right traffic lane, and that defendant kept turning his automobile to the 
left, and that the collision occurred on the drivers' left side of the highway, 
is lteld not to show contributory negligence as a matter of law on the part 
of plaintiff. 

9. Negligence § % 

What is the proximate cause of an i n j u v  is ordinarily a question for the 
jury to determine from the attendant circumstances, and conflicting infer- 
ences of causation preclude nonsuit on the ground of contributory negli- 
gence. 

APPEAL by plaintiffs from Parker, J., 7 December 1964 Session of 
GREENE. 

Two actions ex delicto, by consent, consolidated and tried together: 
one by the corporate plaintiff to recover for damages to its tractor- 
tanker unit, for cost of wrecker service, and for rent paid for tractor- 
tanker equipment, while its tractor-tanker unit was being repaired, and 
the other by the personal plaintiff, agent and driver of the corporate 
plaintiff's tractor-tanker unit, to recover damages for physical injuries. 
Each plaintiff in identical allegations in each complaint alleges that 
while William E. Batten, the agent and driver of the corporate plain- 
tiff's tractor-tanker unit, was attempting to overtake and pass on High- 
way 11 an automobile owned and driven by defendant, defendant neg- 
ligently turned his automobile from a direct line on the highway to his 
left in the path of plaintiff's tractor-tanker unit without first seeing that 
such movement could be made in safety, and without giving a plainly 
visible signal of his intention to make such a left-turn movement, neg- 
ligently failed to keep a proper lookout, and negligently operated his 
automobile so as to endanger tlle person and property of others using 
the highway; and that such negligence on defendant's part proximately 
caused a collision between plaintiff's tractor-tanker unit and his auto- 
mobile resulting in damage to the corporate plaintiff's property and 
costs incident thereto, and in physical injuries to the personal plaintiff. 

Defendant, in a separate ansmer in each action, denies that he was 
negligent and avers a counterclaim to recover for damages to his auto- 
mobile allegedly proximately caused by tlle negligence of Batten, driver 
of the corporate plaintiff's tractor-tanker unit, in operating the tractor- 
tanker unit in a careless and reckless manner in violation of G.S. 20- 
140, in operating it a t  a speed greater than was reasonable and proper 
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under the attendant circulnstances in violation of G.S. 20-141, in failing 
to keep a proper lookout and to keep it under control, in driving on 
the left side of the highway without passing two feet to the left 
of his automobile traveling in the same direction, in attempting to 
overtake and pass his automobile n7itliod giving any signal of his 
intention to pass and without seeing that  his movement could be made 
in safety, and in attempting to pass a t  or near an intersection. Defen- 
dant in each answer conditionally pleads Batten's contributory negli- 
gence - the same allegations of negligence as in his countercIaim in 
each action - as a bar to any recovery by both plaintiffs. 

From a judgment of compulsory nonsuit entered a t  the close of plain- 
tiffs' el-idcncc, plaintiffs appeal. After the expiration of the December 
Session, defendant on 29 December 1964 appeared before the clerk of 
the superior court of Greene County and took judgment of voluntary 
nonsuit of its counterclaim against each plaintiff, such judgment being 
signed by the clerk. 

Lewis  and Rouse  b y  Kobert  D. Rouse,  Jr., for plaintiff appellants.  
Braswell 6 Strickland by  Roland C .  Braswell for defendant  appellee. 

PARKER, J. Plaintiffs assign as error the judgment of compulsory 
nonsuit. Considering their evidence in the light most favorable to them, 
Bridges v. G r a h a m ,  246 N.C. 371, 98 S.E. 2d 492, i t  tends to show the  
following iacts: 

About three miles north of the town of Kenansville, Highway #11 
runs in a general north-south direction, and has pavement 20 feet wide. 
T o  the south of where the collision hereinafter set forth occurred, the 
highway is straight for about 4/101s of a mile and is downgrade. Go- 
ing north on this straight stretch of higl~way, there is an unpaved rural 
road, #1350, on the left about 18 feet wide, and on its side !\-here i t  in- 
tersects Highway #11 on the left there is a stop sign. About 230 feet 
north of rural road #I380 and on the left of Highway #11, there is an  
unpaved private drive~vay or lane about 12 feet wide leading to a 
house in a field. Highway #11 about 500 feet north of rural road #I380 
is straight, downgrade, and then has an "S" curve. On the shoulder of 
the highway there was a sign indicating a curve ahead. The speed 
limit where tlie collision occurred was 60 miles an  hour for passenger 
automobiles and 50 miles an hour for trucks. The point of collision 
between plaintiff's tractor-tanker unit ant3 defendant's automobile was 
at tlie entrance of the private driveway or lane as it enters the highway 
from the left going north. I n  the center of Higlmay #11 there is a 
broken white line. Beginning approximately 389 feet south of the point 
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of collision and continuing through the "S" curve, there was a solid 
yellow line in the right lane for traffic traveling north. 

About 4:30 p.m. on 13 January 1964 Batten was operating the cor- 
porate plaintiff's tractor-tanker unit, filled with gasoline and kerosene, 
north on Highway #11 approximately tliree miles north of tlie town of 
Kenansville a t  a speed of 40 to 43 miles an hour. H e  came around a 
curve and a hill, and saw defendant's autonlobile 300 or 400 feet ahead 
of him traveling very slow north in the right lane of traffic where it 
approached the point where rural road #I380 comes into the highway 
from the left. The highrvay was downgrade about 2070, and he 
"coasted" along behind to see if defendant was going to turn left into 
rural road #1380. H e  lias been traveling this high~vay five years and 
knew rural road #1380, but had not observed before the private drive- 
way to its north. When defendant's automobile passed the intersection 
of rural road #1380, he could see about a quarter of a mile ahead, 
and seeing no traffic approaching and traveling about twice as fast as 
defendant was traveling, he turned on his left-turn signals, pulled into 
tlic left lane for traffic :ind started to overtake and aass defendant. 
who a t  that  time was traveling far over to his right-hand side of the 
highway. When he got within 20 or 30 feet of defendant, defendant 
"veered" over toward the center line of the highway. Thereupon, he 
blew his air horn, which is operated by air pressure and sounds like a 
diesel train engine. When he first blew his air horn, defendant was still 
in his right traffic lane. Defendant kept turning his autonlobile to the 
left, and lie blew his air horn two or tliree more times. H e  was r~a tch -  
ing defendant's autonlobile to see if lie gave a turning signal, and saw 
none given. As defendant continued to  turn left, he pulled the tractor- 
tanker toward the shoulder of the road to avoid defendant, but defen- 
dant still continued to turn left, and as defendant got on the left side 
of the liighrvay the right front part of the tractor struck defendant's 
automobile as lie was turning into the private driveway. The impact 
pushed the tractor-tanker unit over to the edge of a drain ditch. H e  
was applying his brakes, and stopped by tlie drain ditch. I t s  dirt gave 
way, and the tanker turned over on its side. I n  the collision Batten sus- 
tained physical injuries. 

A. S. Butler, a State highway patrolinan, arrived a t  the srenc of the 
collision shortly after it occurred. He  saw defendant there. H e  testified 
in respect to a conversation with defendant at  the scene as follows: 

"I asked Miller what happened. He stated that  he was going 
north on N. C. 11 and was attempting a turn into his driveway 
leading to his residence. I asked him did he a t  any time see the 
vehicle operated by Batten. H e  stated that the last time that  lie 
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saw the subject Batten mas when he was coming over a hill. He  
stated that as he was attempting his turn that lie failed to check 
his rear and the exact location he did not know. He stated that 
he did not look back before he n~ade  his turn. He  stated he gave 
his signal, but did not look back and went ahead to make his 
turn. The hill to which I refer is about 4/10 of a mile back." 

G.S. 20-l54(a) provides in relevant part: ('The driver of any ve- 
hicle upon a highway before * " " turning from a direct line shall 
first see that sucli movement can be made in safety, * " * and when- 
ever the operation of any other vehicle may be affected by such move- 
ment, shall give a signal as required in this section, plainly visible to 
the driver of such other vehicle of the intention to make such move- 
ment." This statute imposes two duties upon a motorist upon a high- 
way intending to turn left from a direct line: (1) To "see that such 
movement can be made in safety," and (2) to give the required sig- 
nal "whenever the operation of any other vehicle may be affected by 
such movement." I t  is negligence per se, if a motorist fails to observe 
either of these safety requirements of the statute, and such negligence 
is actionable, if i t  proximately causes injury to another. Tart v .  Reg- 
ister, 237 N.C. El, 123 S.E. 2d 754; M~tchel l  v .  It7hite, 236 K.C. 437, 
121 S.E. 2d 137; Gnmm v. Watson, 233 W.C. 65, 62 S.E. 2d 538; Cooley 
v. Baker, 231 K.C. 533, 58 S.E. 2d 115. 

G.S. 20-154(b) provides in relevant part: "All hand and arm signals 
shall be given from the left side of the vehicle and all signals shall be 
maintained or given continuously for the last one hundred feet trav- 
eled prior to stopping or making a turn." This safety requirement of 
the statute means that a signal must be maintained for a sufficient dis- 
tance and length of time to enable the driver of the following vehicle to 
observe it and to understand therefrom what movement is intended. 
Ervin v .  Mills Co., 233 N.C. 413, 64 S.E. 2d 431. 

The manifest purpose of G.S. 20-154 is to promote safety in the op- 
eration of automobiles on the highrvays, and not to obqtruct vehicular 
traffic. This safety statute niust be given a reasonable and realistic in- 
terpretation to effect the legislative purpose. The Court said in 
Cooley v .  Baker, supra: 

"The statutory provision that (the driver of any vehicle upon a 
higlirvay before . . . turning from a direct line shall first see that 
such moverncnt can be iiiade in safety' does not mean that a mo- 
torist may not make a left turn on a highway unless the circurn- 
stances render sucli turning absolutely free from d a n ~ c r .  I t  is 
simply de>igned to impose upon the driver of a motor vehicle, who 
is about to make a left turn upon a highway, the legal duty to ex- 
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ercise reasonable care under the circun~stances in ascertaining that  
such movement can be made with safety to himself and others 
before he  actually undertakes it." 

Plaintiffs' evidence would permit a jury to find that  defendant saw 
some 300 or 400 feet or more behind hiin on a straight highway an ap- 
proaching tractor-tanker unit, that  he dld not look back again, t ha t  
when he approached the entrance into the  highway of a 12-foot-wide 
unpaved driveway or lane on his left, he began, without giving any 
signal of his intention to turn left from the right lane he was trareling 
in, to turn left w thou t  exercising any care to see that  such movement 
could be made in safety, that  before lie got out of his right lane of 
traffic Batten blew his air horn, that  defendant continued to turn left, 
though Batten blew his air horn two or three more times, until he drove 
in front of the tractor-tanker and a collision occurred, and that de- 
fendant was guilty of negligence per se in such operation of his auto- 
mobile, which proximately caused the ensuing collision and damage and 
injury to plaintifis. 

The crucial question for determination is ~ ~ h e t h e r  plaintiffs' own 
evidence, considered in the light moat favorable to them, shows con- 
tributory negligence on Batten's: part, imputable to his principal, so 
clearly that  no other conclusion can be reasonably drawn therefrom. 
Bundy  v .  Powell, 229 S.C. 707, 31 9.E. 2d 307; Ranley 1). R. R., 262 
K.C. 230, 136 S.E. 2d 638. 

Defendant in his brief contends that  Batten was guilty of legal con- 
tributory negligence, which is imputed to his principal, the corporate 
plaintiff, in that  in the operation of the tractor-tanker unit he violated 
the provisions of G.S. 20-149(b) ; in that  he crossed a yellow line in 
his line of trnfic in attempting to overtake and pass defendant; in that  
he violated G S. 20-150(e) ; and in tha t  he attempted to pass a t  or 
near an intersection. 

G.S. 20-149(b) provides: "The driver of an overtaking motor ve- 
hicle not within a business or residence district, as herein defined, shall 
give audible warning with his horn or other warning device before 
passing or at te~npting to pass a vehicle proceeding in the same direction, 
bu t  his fmlzrre t o  do so shall not  constitute negligence or contributory 
negligence per se zn any  civil action; although the same m a y  be con- 
sidered u ~ t h  the other facts zn the case zn deternzinzng whether the 
dnver  of the overtakmg vehicle was gudty of negligence or contribu- 
tory negligence." (Einphasis ours.) 

Defendant's answer in each case does not allege as an act  of negli- 
gence in the counterclaim or as an act of negligence in the plea of con- 
tributory negligence that  Batten crossed a yellow line, or tha t  Batten 
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violated the provisions of G.S. 20-150(e), though the answer in each 
case in the counterclaim and in the plea of contributory negligence al- 
leges Batten operated the tractor-tanker unit in a careless and reckless 
manner in violation of G.S. 20-140. 

In  Rushing v. Polk, 258 N.C. 256, 128 S.E. 2d 675, the Court said: 

"Yellow lines are designed primarily to prevent collision be- 
tween an overtaking and passing auton~obile and a vehicle com- 
ing from the opposite direction, and to protect occupants of other 
cars, pedestrians and property on the highway. Powell v. Clark, 
235 N.C. 707, 710, 122 S.E. 2d 706; Walker v. Bakeries Co., 234 
N.C. 440, 443, 67 S.E. 2d 459. The presence and the crossing of a 
yellow line are evidential details in the totality of circumstances 
in the instant case." 

G.S. 20-150(e) reads: "The driver of a vehicle shall not overtalie and 
pass another on any portion of the highway which is marked by signs 
or markers placed by the State Highway Commission stating or clearly 
indicating that passing should not be attempted." 

G.S. 20-150(e) cannot be relied on lsy defendant to contend that 
plaintiffs' actions should be nonsuited on tlie ground of legal contrib- 
utory negligence for the reason that he neither avers in his plea of con- 
tributory negligence that Battcn was guilty of violating its provisions 
nor does he aver any facts showing that he was guilty of violating its 
provisions, thereby proximately causing his damage, and on the fur- 
ther ground G.S. 20-150(e) is not appliwble here because there is no 
evidence in the record that any portion of tlie highway wo here the col- 
lision occurred ('is marked by signs or niarkcrs placed by the State 
Highway Commission stating or clearly indicating that passing should 
not be attempted." I t  is a fact common!y and generally linown that 
many portions of the State h i g h ~ a y s  have ~ igns  or markers bearing 
the words, "Do Not Pass," as required by G.S. 20-150(e). In  Hzrnt v. 
Wooten,  238 N.C. 42, 76 S.E. 2d 326, the Court said: 

"The statute now codified as G.S. 1-139 specifies that (in all 
actions to recover damages by reason of the negligence of the de- 
fendant, where contributory negligence is relied upon as a defense, 
it must be ~ e t  up in tlie answer and proved on the trial.' The de- 
fendant must meet the two require~nents of this statute to obtain 
the benefit of the affirmative defense of contributory negligence. 
The first requirement is that the defendant m u d  specially plead 
in  hi^ answcir an act or omission of the plaintiff constituting con- 
tributory nt.gligence in law; and the second requirement is that 
the defendant n ~ u s t  prove on the trial tlie act or omission of the 
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plaintiff so pleaded. Allegation without proof and proof without 
allegation are equally unavailing to  the defendant." 

G.S. 20-150(c) provides: "The driver of a vehicle shall not overtake 
and pass any other vehicle proceeding in the same direction a t  any 
steam or electric railway grade crossing nor a t  any intersection of high- 
way unless permitted so to do by a traffic or police officer. For the pur- 
poses of this section the word 'intersection of highway' shall be defined 
and limited to intersections designated and marked b y  the State High- 
w a y  Commission by appropriate signs, and street intersections i n  czties 
and towns." (Emphasis ours.) There is no evidence in the record tha t  
the entrance of the unpaved driveway or lane into the highway was 
marked by the State Highway Commission, and therefore, this sub- 
section of the statute does not apply here. P m e t t  v. Inman,  232 5 .C .  
520, 114 S.E. 2d 360. Further, this court held in L e v y  v. Alz~nzznunz Co., 
232 N.C. 158, 59 S.E. 2d 632, that  a private driveway is not an in- 
tersecting highway within the meaning of G.S. 20-150(c). 

Plaintiffs' evidence, considered in the light most favorable to them, 
shows that  Batten driving a tractor-tanker unit a t  a specd of 40 to 45 
miles an hour on a straight highway saw ahead of him dcfendant's 
automobile traveling very slow in t h ~  right lane of traffic in the same 
direction he was traveling, that  he "coasted" along behind to see if de- 
fendant \vas going to turn left into rural road #1380, tha t  whcn de- 
fendant's autoinohile passed the rural road intersection, he could see a 
quarter of a mile ahead, and seeing no traffic approaching him, he 
crossed a yellow line in his lane of traffic and started to overtake and 
pass defendant's automobile. That  lie did not blow his air horn until 
lie got within 20 or 30 feet of defendant, when defendant veered over 
to~vard the center linc of the highrvay, whereupon he blew his air horn. 
Tha t  when he first blew his air  horn defendant was still in his right 
traffic lane. Defendant kept turning his automobile to the left, and 11c 
blew his air horn two or three more times. H e  was watching dcfendant's 
automobile and saw no turning signal given. That  defendant got on 
the left side of the highway, and the collision occurred. 

Wlien niotor vehicles are proceeding along a higlmay in the samc di- 
rection, there is no rule of l a ~ v  tha t  compels one to travel indefinitely 
behind the other or gives one the unqualified right to overtalte and pass 
the other. 7 Ain. Jur.  2 4  X~itoinobiles and IIiglmny Traffic, 3 221. 

What is thc proximate cause of an injury is ordinarily a question for 
a jury. It is to  be determined as a fact froin the attendant circum- 
stances. Conflicting inferences of cauwtion arising from the evidence 
carry the case to  the jury. Pruett v. Inman,  supra. 
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We have found no case in our Reports with similar facts. Consid- 
ering plaintiffs' evidence in the light most favorable to them, we con- 
clude that plaintif& have not proved themselves out of court by their 
own evidence on the ground of legal contributory negligence, because 
conflicting inferences of causation of their damage and injury arise 
from their evidence. In  our opinion, and we so hold, plaintiffs' evi- 
dence was sufficient to withstand a motion to nonsuit, and the issues of 
negligence and contributory negligence should be submitted to a jury 
for their determination under proper instructions from the trial court. 
The judgment of involuntary nonsuit was improvidently entered, 
and 1s 

Reversed. 

UNITED STATES LEASING CORPORATION, A CORPORATION V. FRED 
THOMAS HALL T/A HALL SUPPLY C:OMPkVY AND MATHIAS BUSI- 
NESS EQUIPMENT COMPASP, INC., ADDITIOXAL PARTY DEFENDANT. 

(Filed 24 March, 1965.) 

1. Chattel Mortgages and Conditional Sales 1 ;  Lease of Equipment § 
1- Instrument held lease agreement and not conditional sale. 

Defendant, a prospective purchaser of a business machine, expressed a 
preference to rent the equipment rather than purchase it, and pursuant 
thereto the parties executed an agreement under which the additional de- 
fendant purported to sell to the plaintiff and defendant agreed to pay plain- 
tiff rent in a stipulated amount monthly for a period of five years, with 
provision that a t  the expiration of the term he would surrender the ma- 
chine to plaintift'. ITcld: 'l'hcrt, 1)~ing no rontention that defendant XIS in- 
duced to sign the lease by misrepresentation or fraud or that he was un- 
familiar with its terms and conditions, the instrument constitutes a lease 
and not a chattel mortgage or conditional sale, and parol evidence that the 
instrument n-as intended as  a conditional sale is incompetent. 

2. Evidence 3 27- 
I t  mill be presumed that all prior negotiations are merged in the written 

instrument, and parol evidence is not admissible to contradict, add to, take 
from, or rary the terms of the writing. 

3. Lease of Equipment 8 2- 

Where a lease of business equipment makes no provision that lessee might 
recoTer damages because of any defect in the equipment a t  the time of de- 
livery and that lessee should give lessor written notice of any defect within 
five clays or it would be conclusively presumed that the equipment was de- 
livered in good repair, lessee is not entitled to damages or replacement as 
against lessor for an asserted defect or misrepresentation as  to the condi- 
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tion of the machinery a t  the time of delivery, no notice of any defect hav- 
ing been given lessor a s  required by the instrument. 

4. Same; Principal and Agent 5 2- 

Upon statement of the original defendant that he would rather lease than 
purchase the business equipment in question, the additional defendant sold 
i t  to plaintiff and plaintiff leased it to the original defendant. The original 
defendant filed cross action alleging that  the additional defendant misrep- 
resented that the equipment had been reconditioned and that the agent 
making the niisrepresentation was the agent of both plaintiff and the orig- 
inal defendant, held in the absence of evidence to support the allegations 
of double agency plaintiff may not be held liable in damages for the mis- 
representation. 

5. Fraud § 11; Sales 5 1 6  

Upon the statement of the original defendant that  he n-ould rather lease 
than purchase the business equipment in question, the additional defendant 
sold i t  to plaintiff and plaintiff leased it to the original defendant. Evidence 
of the original defendant that he was induced to execute the agreement by 
the misrepresentation of the additional defendant that the equipment had 
been reconditioned is held sufficient to support findings against the addi- 
tional defendant on the original defendant's cross action. 

6. Appeal and Error § 4 0 -  

Where, in the trial by the court under agreement of the parties, the 
judgment of tlie court erroneouslg includes an  item not recoverable as dam- 
age and fails to consider certain eridence relative to waiver because of a 
misapprehension of the applicable lam, a new trial will be awarded. 

APPEAL by plaintiff and additional party defendant from Phillips, 
E.J., 21 September 1964 Regular Schedule "D" Nonjury Session of 
MECKLENBURG. 

This is an action instituted by the p!aintiff against the defendant 
Hall, trading as Hall Supply Company (hereinafter called Hal l ) ,  for 
rent alleged to be due under the terms of a lease agreement. 

Defendant Hall filed answer denying the material allegations of the 
complaint, set up a counterclaim and cross action against plaintiff and 
Matliias Business Equipment Conqsny,  Inc., and moved to have the 
latter made an additional party defendant. The motion was allowed. 

I n  his cross action, defendant Hall alleged that  the plaintiff and the 
additional defendant, acting through their common agent R. W. 
hIatlrias, sold to defendant Hall an alleged reconditioned 1Iodcl 241 
Davidaon Offoet Duplicator for a balance of $1,500.00, taking in ex- 
change therefor a Gestetner Duplicating Machine; that  the additional 
defendant agreed ((to have the unpaid balance of $1,500.00 on the Off- 
set Duplicator financed for a period of five years"; that plaintiff took 
a chattel mortgage for tlie unpaid balance; that  by false representa- 
tions in the sale and financing, the plaintiff and the additional defen- 



112 I S  T H E  SUPREME COURT. [264 

dant obtained from defendant Hall $477.97, for which he demanded 
judgment. 

The parties waived a jury trial and the matter was heard by the 
trial judge. After hearing the evidence, the trial judge found the facts, 
made his conclusions of lam and entered judgment accordingly. 

The plaintiff offered and the court below admitted in evidence the 
affidavit of hlr .  H. H .  Eastn~an, pursuant to the provisions of G.S. 
8-15, with exhibits attached thereto, including a copy of the lease agree- 
ment held by the plaintiff, and a statement of the rent alleged to be 
due and unpaid. hlr. Eastinan is Assistant Treasurer of United States 
Leasing Corporation. 

Defendant Hall offered evidence tending to show that the additional 
defendant sold him the Davidson Offset Duplicator prior to 13 Oc- 
tober 1961, and that the additional defendant did not own the ma- 
chine on 18 October 1961, the day the :idditional defendant purported 
to sell said machine to the plaintiff in connection with the lease agree- 
ment. Defendant Hall further offered evidence tending to show that 
the machine had not been reconditioned and was not in satisfactory 
operating condition as warranted by t h ~  additional defendant; that it 
would cost from $150.00 to $200.00 to put the machine in "recondi- 
tioned" condition as represented by the agent of the plaintiff and the 
additional defendant. 

R.  W. RIathins, president of additional defendant, testified that he 
agreed that if defendant Hall would purchase the Davidson Offset 
Duplicator for $1,500.00, he Olathias) would take up the Gestetner 
machine, previously purchased by Hall from the additional defendant, 
and pay the balance due thereon to the American Guaranty Corpora- 
tlon, the original lessor; that this TYas to be a separate transaction. "I 
took possession of the Gestetner by paying his obligation to American 
Guaranty. I did that if he would purchase the Davidson machine, 
which he did. * " * A few days, it may have been four days or may 
have been two weeks, before October 13, 1961, I took to Hall to sell 
to him a Davidson offset printer and d(3livered it to 908 South Cedar 
Street. I was selling the machine to Rlr. Hall. In  other words, i t  was 
an agreement. He  would buy tlie machine if it would do what he 
wanted it to do and at  that time we n-ould decide on what settlement 
he would care to make for the machine. We would decide how he would 
pay for it. * * *" This witness further testified: "Mr. Hall agreed 
that lie would prefer to go through U. S. Leasing or lease the equipment 
from U. S. Leasing Co. and I secured tlie forms and carried the ball 
from there." 

On 13 October 1961, Hall signed a kase agreement whereby plain- 
tiff, United States Leasing Corporation, purported to buy the recondi- 
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tioned machine from the additional defendant and pay it $1,500.00 and 
lease said machine to Hall for a monthly rental of $35.54. The evidence 
tends to show that Hall agreed to pay the monthly rental of $35.54 
for a period of five years and a t  the end of the term surrender the ma- 
chine to the plaintiff. Hall also agreed to maintain the machine. 

In the lease executed by defendant Hall on 13 October 1961, the 
United States Leasing Corporation is designated as lessor, Hall Supply 
Company as lessee, Mathias Business Equipment Company, Inc. as 
supplier of the equipment, and R. W. PIIathias as the supplier's sales- 
man. The lessor executed the agreement on 31 October 1961. 

Among other things, the lease contains the following statements and 
conditions: 

"4. WARRANTIES. Lessor will request the supplier to authorize 
lessee to enforce in its own name all warranties, agreements or 
representations, if any, which may be made by the supplier to 
lessee or lessor, but lessor itself makes no express or implied war- 
ranties as to any matter whatsoever, including, without limitation, 
the condition of equipment, its merchantability or its fitness for 
any particular purpose. No defect or unfitness of the equipment 
shall relieve l ~ s s e e  of the obligation to pay rent or of any other 
obligation under this lease. 

"10. NOTICE OF DEFECTS. Unless lessee gives lessor written 
notice of each defect or other proper objection to an item of equip- 
ment within five (5) business days after receipt thereof, it shall be 
conclusively presumed, as between lessee and lessor, that the item 
was delivered in good repair and that lessee accepts it as an item 
of equipment described in this lease. 

"26. EXTIRE AGREZMENT; W A I ~ R .  This instrument constitutes 
the entire agreement between lesqor and lessee. No agent or em- 
ployee of the supplier is authorized to bind lessor to this lease, to 
waive or alter any term or condition printed herein or add any 
term or condition printed herein or add any provisions hereto. Ex- 
cept as provided in Paragraph 3 hereof, a provision may be added 
hereto or a provision hereof may be altered or varied only by a 
writing signed and made a part hereof by an authorized officer of 
lessor. Waiver by lessor of any provisions hereof in one instance 
shall not constitute a waiver as to any other instance." 

The lease also contains the following language immediately above the 
signature of defendant Hall: "The undersigned agree to all the terms 
and conditions set forth above and on the reverse side hereof. and in 
witness thereof hereby execute this lease." 
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At the close of all the evidence, the court below being of the opinion 
that the lease was in fact a conditional sale, nonsuited the plaintiff and 
allowed Hall's counterclaim, based on the misrepresentations of the 
plaintiff and the additional defendant, in the sum of $477.97, and en- 
tered judgment accordingly. 

The plaintiff and the additional defendant appeal, assigning error. 

Fairley, Hanzrick, Hamilton & Monteith; Laurence A. Cobb at- 
torneys for plumtiff appellant. 

James A. Carson, Jr., attorney for additional defendant appellant. 
Richard M.  Welling attorney for defendant appellee. 

DENNY, C.J. The plaintiff and the additional defendant assign as 
error the finding of the court below that the contract between the 
plaintiff and defendant Hall is a chattel mortgage agreement and not 
a lease. 

The evidence, in our opinion, is insufficient to support such a find- 
ing. While defendant Hall alleged in his counterclaim and cross action 
that R. JV. Mathias brought to him for execution the "papers * * * 
for their finance of conditional sale agreement for payment in equal 
monthly installments of the $1,500.00, together with interest and carry- 
ing charges, over a five-year period, 60 months," the defendant Hall 
did not allege that he was induced to sign said lease agreement be- 
cause of misrepresentations made by the plaintiff or the additional de- 
fendant, or that he mas unfamiliar with the terms and conditions of 
said lease, or that by reason of fraud the lease agreement did not ex- 
press the true intention of the parties. 

Conceding that the additional defendant agreed to sell to defendant 
Hall the equipment involved herein for $1,500.00, the evidence, we 
think, tends to show that after Hall had received the ecluipnlent and 
when he came to consider the method to be used in financing the pur- 
chase price of $1,500.00, he expressed a preference to rent the equip- 
ment rather than purchase it, and that the additional defendant, in 
accord with such expressed preference, proceeded to arrange the sale to 
plaintiff with the understanding that plaintiff would lease the equip- 
ment to Hall. Such arrangement was perfected and Ha11 executed the 
lease agreement. This assignment of eryor is sustained. 

The plaintiff likewise assigns as error the admission of par01 evi- 
dence to contradict the terms of the aforesaid lease. It is a well estab- 
lished principle of law that all negotiations leading up to the execu- 
tion of a written instrument are considered to be merged into the 
written instrument. Par01 evidence is not admissible to contradict, add 
to, take from, or vary the terms of a written contract. Bank v. Slaugh- 
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ter, 250 N.C. 355, 108 S.E. 2d 594; Neal v. Marrone, 239 N.C. 73, 79 
S.E. 2d 239; TYzlkins v. Finance Co., 237 N.C. 396, 75 S.E. 2d 118; 
Bost v. Bost, 234 N.C. 554, 67 S.E. 2d 745. 

In JYilkzns v. Finance Co., supra, the written agreement required 
the plaintiff to carry collision insurance on the automobile purchased 
from C. W. Myers Trading Post, Inc., so long as any indebtedness on 
the note given by the plaintiff for the balance of the purchase price re- 
mained unpaid. Such note was secured by a chattel mortgage on the 
car involved. The note was assigned to defendant Finance Company. 
The plaintiff contended he had a parol agreement with the Motor 
Company to carry collision insurance on said car which had been in- 
volved in a collision, and the court permitted him to introduce parol 
testimony to that effect. The purchaser had obtained no insurance on 
the car. This Court said: "This case is much simplified when the ju- 
dicial gaze is focused steadily on the crucial circumstances that the 
pleadings of the plaintiffs do not allege that the execution of these 
documents was procured by fraud, or that, by reason of fraud, they do 
not express the true intention of the parties. Willett v. Inawance Co., 
208 N.C. 344, 180 S.E. 580; Hill v. Insurance Co., 200 N.C. 502, 157 
S.E. 599; Hardware Co. v. Kinion, 191 N.C. 218, 131 S.E. 579. " * * 

"The pleadings of the plaintiffs do not attack the written instru- 
ments for fraud or other invalidating cause. This being true, i t  must 
be conclusively presumed under the evidence and pleadings in this 
particular case that the writings supersede the oral agreements of the 
parties and express their actual engagements. * * *" 

This assignment of error is sustained. 
The appellants further assign as error the allowance of Hall's coun- 

terclaim in the sum of $477.97, based on misrepresentations of the 
plaintiff and the additional defendant. 

There are certamly no misrepresentations or fraudulent conduct al- 
leged n-ith respect to the execution of the lease agreement, nor are 
there any misrepresentations as to the condition of the equipment ex- 
cept as to the additional defendant. 

In  the lease agreement between the plaintiff and the defendant Hall 
there is no provision that gives defendant Hall any right to recover 
from the plaintiff for damages because of any defect in the leased 
equipment a t  the time of its delivery. The lease agreement expressly 
provides: "Unless lessee gives lessor written notice of each defect or 
other proper objection to an item of equipment within five (5) business 
days after receipt thereof, it shall be conclusively presumed, as between 
the lessee and lessor, that the item was delivered in good repair and 
that lessee accepts it as an item of equipment described in this lease." 
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The defendant Hall testified that he never a t  any time gave the plain- 
tiff written notice of any defect in the equipment describcd in the lease. 

The defendant Hall further testified that in April 1962, about six 
~ n o n t l ~ s  after delivery of the equipment to him, he told Mr. RIathias 
that he had decided not to make any further payments on the machine, 
and had not used the machine since that time. Even so, on 14 April 1962 
Ilc p a ~ d  plaint~f'f $107.62 as rent under the term> of the lease; on 15 
August 1962 he made another payment to the plaintiff under the terms 
of the lease in the sum of $109.50; and on 5 February 1963 he made an 
additional payment to the plaintiff in the sum of $106.62. Therefore, 
while the defendant Hall had paid only $106.62 on the machine before 
he stated that he would make no more payments, he did. in fact, pay 
to the lessor $323.74 after his refusal to make any more payments. 

Rloreover, the court below included in its judgment in favor pf  Hall 
the sum of $47.61, the amount which defendant Hall had paid to the 
American Guaranty Corporation, lessor, on 5 July 1961, as rent on the 
Gestetner duplicator, covering rent therefor for a period of three 
months, which machine defendant Hall had leased from the American 
Guaranty Corporation on 2 Rlarch 1961 for a period of three years a t  
a rental of $47.61 per quarter. The supplier of that equipment is the 
additional defendant in this action. 

I t  appears from the evidence that defendant Hall had possession of 
the Gestetner machine between seven and eight months, but paid only 
three months' rent thereon, although hr testified that he was satisfied 
with the Gestetner equipment. However, this rental item, paid to the 
American Guaranty Corporation, lessor, on 5 July 1961, in the sun1 of 
$47.61, is included in the judgment against the plaintiff and the addi- 
tional defendant. We find no evidence which, in our opinion, justified 
the inclusion of this item in the judgment entered below against these 
appellants. 

There is sufficient evidence to support the finding that the equip- 
ment supplied by the additional defendant and leased to defendant Hall 
had not been reconditioned as represented to Hall by the additional 
defendant. Even so, in our opinion, the allegatiolls in defendant Hall's 
cross action to the effect that R. W. Rlathias was the agent of plaintiff 
as well as the agent of the additional defendant, are not supported by 
the ev~dence. 

There are other assignments of error. but in our opinion it is unnec- 
essary to discuss them since they may not arise on another hearing. 

Therefore, we have reached the conclusion that the nonsuit entered 
as to the plaintiff should be reversed, and that the additional defendant 
is entitled to a new trial, and it is so ordered. 
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As to plaintiff - Reversed. 
As to additional defendant - Kew trial. 

RAYMOND E. HARGRAVE v. WADE 8. GARDNER, ADMINISTRATOR OF THE 

E S ~ A T E  OF LILLIAN E. GRADP, DECEASED. 

(Piled 24 March, 1966.) 

1. Executors a n d  Administrators § 18- 
Where an administrator is appointed prior to the institution of probate 

proceedings and plaintiff files claim for money adranced deceased upon her 
prunliie to repay or malie testamentary ~)rovision in payment, judgment dis- 
missing claimant's suit against the estate cannot have the effect of preserv- 
ing  plaintiff"^ claim against the bar of the statute of limitations in the erent 
the will is not upheld, even though the judgment of dismissal is "without 
prejudice", since the court has no authority to waive a defendant's right to 
plead the statute of limitations. G.S. 28-112. 

2. Limitation of Actions § 9- 
G.S. 1-24 does not suspend the running of the statute of limitations 

against a claim against an estate during controversy on probate of a will 
vhen an administrator has been appointed for the estate and the claim has 
been duly filed with and rejected by the administrator. 

3. Pleadings 1% 

The complaint must be liberally construed upon demurrer, and the facts 
alleged and relevant inferences of facts deducible therefrom must be taken 
as true, without considering matters dehors the pleading. 

4. Execntors a n d  Administrators § 2- 
The authority of an administrator continues until properly rerolied, and 

the presentation of a paper writing to the clerk for probate does not revoke 
such authority, nor does the order of the clerk directing the administrator 
to suspend further proceedings except for the preservation of the property 
and the colleclion of debts and the pay~nent of liens, pending the decizion 
of the issue in the will contest, prevent the administrator from suing and 
being sued. G.S.  31-36. 

3. .\ctinns 3 3; P a p l e n t  % 1;  E x ~ c u t o r s  and  Administrators 18; 
\lrills 8- Claimant mag maintain action notwithstanding pro- - - 
bate of paper writing providing payment, final payment being mere- 
ly  affirmative defense. 

Plaintiff alleged that he advanced money to decedent upon her promise 
to repar wnie or innke testamentary provision in payment. An adminis- 
trator nixs al~pointed for drcedent and thereafter probate proceedings of a 
paper n ~i t ing  were instituted. Plaintiff admitted that the paper writing de- 
rised pruperty to him in satisfaction of his claim. Held: The unprobated 
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and unrecorded pager writing cannot constitute payment, and plaintiff's 
action on liis claim against the administrator is improperly dismissed on de- 
murrer on the ground that no cause of action accrued to plaintiff unless and 
until it was (letermined that the paper writing was not the last will and 
testament of decedent. Further, the probate of the paper writing in coulmon 
form does not alter this result when an appeal is taken therefrom, 
since the vesting of the title under the probated will cannot be final until 
the tlrtcrn~il~ntion of the caveat, which nluqt proceed jndgnicnt, and 
plaints's claim against the estate subsists until discharged by final pay- 
ment, which is an affirmative defense to be alleged and proven by the ad- 
ministmtor. 

APPEAL by plaintiff from Mintz, J., October 1961 Civil Session of 
WILSON. 

Civil action for money loaned. The complaint alleges in substance 
these iacts: 

Lillian E. Grady, a resident of Wilson County, North Carolina, died 
24 May 1963. From time to time over a period of twenty years prior to 
decedent's death, plaintiff loaned and advanced to her sums of money, 
totaling $15,000, for living expenses and her other needs. The loans 
and advances were made a t  decedent's request upon her promise to re- 
pay them or make adequate provision for repayment in her will. She 
did not make repayment, but after her death a paper writing, in her 
own handwriting, was found among her possessions; i t  purported to 
will and devise to plaintiff an interest in her real estate, ample in value 
to repay the loans and advances. A petition has been filed with the 
clerk of superior court of Wilson County to obtain the probate of the 
paper writing as the last will and testament of said Lillian E. Grady. 
Her heirs a t  law have answered the petition and denied that the paper 
writing is a valid will. Prior to the filing of the petition and institution 
of the probate proceeding defendant was appointed administrator of the 
estate of Lillian E. Grady. To protect his rights plaintiff filed with de- 
fendant administrator a claim for the $13,000 due him, but defendant 
denied the claim. When the petition to probate the  ill was filed, the 
clerk of superior court entered an order directing defendant to suspend 
all further proceedings in relation to the estate until a final determina- 
tion is had in the probate proceedings. If, upon final determination of 
the probate proceeding the paper mitin4 is not probated as the last will 
and testament of Lillian E. Grady, plaintiff will be entitled to recover 
of her estate scud sun1 of $15,000 by virtue of her failure to make pay- 
ment thereof personally or by valid will. (A copy of the paper writing 
is attached to the complaint marked "Exhibit A", and made a part of 
the complaint by reference.) 

Defendant demurred to the complaint on the ground that it "does not 
state facts sufficient to constitute a cause of action, in that it affirm- 
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atively appears upon the face of the complaint tha t  plaintiff's alleged 
cause of action, if any,  is solely predicated upon a contingency which 
has not happened." 

The court, being of the opinion that  the complaint shows on its face 
that  the cause of action stated therein had not accrued, ordered the 
action dismissed "without prejudice to the right of plaintiff to main- 
tain his action in the evcnt Exhi!)it h . . . is finally adjudged not to 
be the will of Lillian E. Grady." 

Plaintiff noted his exception and appeals. 

Carr and Gibbons for plaintiff. 
Lucas, Rand,  Rose and Morris and Louis B. Meyer  for defendant. 

MOORE, J. The demurrer iyas sustained below on the theory that  
the facts alleged by plaintiff affirmatively show that  the purported 
cause of action has not accrued and will not accrue until there has 
been a final judicial determination that  the paper writing is not the 
last will and testament of Lillian E. Grady, that is, that  the cause of 
action '(is solely predicated upon a contingency which has not hap- 
pened." The action was dismissed. This result, if sustained, leaves 
plaintiff entoiled in a procedural snarl which may ultimately defeat 
his claim, assuming the claim is meritorious and he is entitled to pay- 
ment. If the paper writing is finally adjudgcd to be decedent's will, the 
devise to plaintiff mill constitute payment. If the adjudication is other- 
wise, the cause of action will be barred. 

The judge, realizing plaintiff's dilemma, undertook to protect his 
rights by dismissing the action "without prejudice to the right of plain- 
tiff to maintain his action in the event Exhibit A attached to the com- 
plaint is finally adjudged not to be the will of Lillian E. Grady." We  
do not perceive how this provision of the judgment improves plaintiff's 
podion.  The action was "dismissed a t  the cost of plaintiff1'; the "with- 
out prejudice" provision does not swvc to retain it. An action may be 
muintained though subject to a plea in bar- on the hope that  defen- 
dant  ill not plead the statute of limitations. There is nothing in the 
coniplaint or demurrer to indicate that  defendant has waived his right 
to plead the statute; the court has no authority to waive i t  for him or 
to  deprive him of this or any other defense, arid has not undertaken to 
do so. The clerk of superior court appointed an  administrator of the 
estate as in case of intestacy. Plaintiff filed his claim with the admin- 
istrator, who denied it.  Therefore, to preserve the claim i t  was neces- 
sary for plaintiff to institute action thereon n-ithin three months after 
notice of the denial. G.S. 28-112. An adjudication that  the paper writ- 
ing is not the will of decedent would establish tha t  Lillian E. Grady 
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died intestate. A suit filed after such adjudication would arise more 
than three months after rejection of the claim and would therefore be - 
barred. 

I t  is suggested that, by virtue of G.S. 1-24, tlie running of any ap- 
plicable statute of limitations is suspended during the controversy on 
probate of tlie will. This statute has no application where, as here, an 
:\d~nini>trator has I~ecn :~ppointcd Stelges t'. Sinz,rzons, 170 S . C .  41, 86 
S.E. 801; Hugl~es v. K o o q  114 N.C. -54, 19 S.E. 63. 

We come now to consider whether the complaint states an existing 
cause of action. Facts alleged, and relevant inferences of facts deduc- 
ible therefrom, are deemed admitted where the sufficiency of a com- 
plaint is tested by demurrer. Copple v. Tfurncr, 260 N.C. 727, 133 S.E. 
2d 641; Stegall v. Ozl Co., 260 N.C. 439. 133 S.E. 2d 138. Matter dehors 
the pleading may not he considered in passing upon a demurrer. 
Jewel1 v. Price, 239 N.C. 345, 130 S.E. 2d 668. The judge must accept 
the facts as alleged and bottom his judgment thereon. The complaint 
must be liberally construed, giving the plaintiff the benefit of every 
reasonable intenclnient in his favor. 3 Strong: N. C. Index, Pleadings, 
§ 12, p. 624. - 

These facts appear: Plaintiff loaned money to Lillian E. Grady upon 
her promise to personally repay or to make provision for repayment in 
her will. She died without having paid the debt. I t  has not otherwise 
been paid. Defendant was appointed administrator of Lillian E. Grady's 
estate; plaintiff filed his claim with defendant administrator; defendant 
denied the claim. A paper ~ r i t i n g  purporting to be a mill was found; 
i t  undertakes to devise property to plaintiff in compliance with de- 
cedent's agreement. A petition has been filed with the clerk of superior 
court offering the paper writing for probate; decedent's heirs contest 
the validity of the paper writing. I t  has not been admitted to probate. 

Accordmg to the agreement of plaintiff and Lillian E. Grady with 
respect to the loan, payment became due in any event a t  the moment 
of her death. The debt has not been paid, and defendant refused to rec- 
ognize it. The existence of the paper n-riting did not postpone the ac- 
crud of the cause of action. At the time the action TYRS instituted and 
the coinplaint x i s  filed, the paper writing had not been admitted to 
probate. Both the claim and the validity of the paper ~vriting had been 
denied. An uaprobated  ill is not muniment of title; it cannot be 
established as a vill in a collateral proccedinq; it conveys no title to 
property until it is probated and recorded. G.S. 31-39; Pml  2). Daven- 
port, 215 S . C .  134, 5 S E. 2ti 332; Osborne 2 ' .  Leali, 60 X.C. 433. Title 
to land descends to tlie heirs, subject to be divested in favor of a dev- 
isee when a will is duly admitted to probate. Floyd v. Herring, 64 
N.C. 409. When the paper writing in the case a t  bar was presented to 
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the clerk for probate, defendant's authority to administer the estate 
was not revoked by the clerk or by operation of law. The authority of 
the administrator continues until properly revoked. Floyd v. Hemng, 
supra. The clerk entered an  order directing defendant to suspend fur- 
ther proceedings, except preservation of property, collection of debts, 
and payment of taxes and debts ~ ~ l i i c h  are a lien on property, pending 
the decision on the issue in the n-ill contest. G.S. 31-36. But this does 
not prevent the administrator from suing and being sued. I n  re Palmer's 
T17~11. 117 S C 133, 23 bE. 1 0 i ;  Hughes v. Hodgcs .  94 N.C. 36;Syme 
v. Brouglzton, 86 N.C. 153. H e  has authority to defend an action against 
tlie estate for collection of an  alleged debt. 

The provisions of the unprobatcd, unrecorded and contested will do 
not amount in law to payment of plaintiff's claim, nor proof of such 
payment, nor proof of conlpliance by decedent with her contract. They 
do not convey title to  plaintiff and do not constitute a defense to the 
action. Plaintiff's allegations with respect to the paper writing are in 
explanation of the contract and in support of the validity of the con- 
tract. Plaintiff frankly states that ,  in the event the paper writing is 
finally determined to be the will of decedent, he will accept the prop- 
erty devised as payment of the indebtedness. Plaintiff's cause of action 
does not arise hecauce of the will or its invalidity; it arises because of 
the debt. The will, if valid, is a matter of defense. The contingency, of 
whicli dc i~nc lmt  speak>, relatcxs to the defvnsc and not to the prosecution 
of the claim. If the will is finally established, defendant  ill have a 
perfect defense to the action. If the will is not upheld, defendant must 
rerort to sollie other available defense, if any there be. 

The court erred in sustaining the demurrer. I n  the ordcrly litigation 
of the rights of the parties, i t  n-ould seem inappropriate to bring this 
case to trial prior to tlie final disposition of the mill contest. Hon-ever, 
this ic: not a matter for our decision on this record. 

Pending the hearing of this appeal, defendant filed in this Court a 
motion to dismiss the appeal on tlie ground that  it has become moot by 
reason of the probate and recordation of thc paper writing as tlie last 
will and testament of Lillian E. Grady, since tlie ruling on the de- 
murrer. 

I n  support of the motion defendant advert3 to these principles of 
lam: "Under the statute now codified as G.S. 31-19, the order of tlle 
clerk admitting tlie paper wi t ing  to  probate con-titutes conclusive evi- 
dence tha t  the paper writing is the valid will of decedent until it is 
declared void by a con11)etent tribunal or an issue of devisavit vel non 
in a caveat proceeding." Molt v .  Halt, 232 S . C .  497, 61 S.E. 448. Once 
i t  is admitted to probate and recorded by the clerk, it relates hack to  
the death of the testator. G.S. 31-41; I n  re Marks' Will, 239 N.C. 326, 
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130 S.E. 2d 673. "The probated will constitutes a muniment of title un- 
assailable except in direct proceedings. G.S. 31-19. It operates as a con- 
veyance of title to the land devised. Any action or proceeding contest- 
ing its validity directly assails the validity of such conveyance and 
necessarily involves the title." Whitehurst v. Abbott, 225 N.C. 1, 5 ,  
33 S.E. 2d 129. These are sound propositions of law when appropriately 
applied. 

Here we set out defendant's contentions verbatim. "Plaintiff's cause 
of action is based upon the premise that, Lillian E. Grady died without 
a will providing for repayment of the s u m  advanced to her by plaintiff. 
A  ill has now been probated which fulfills the testatrix's promises 
to the plaintiff. Title to the property sought by the plaintiff has now 
vested in him. Only upon the successful caveat of this will would tes- 
tatrix's estate be indebted to the plaintiff. Only until that contingency 
occurs, if i t  ever does, would the plaintiff's cause of action accrue." 
Further: "Plaintiff contends that, if the caveat is successful and the 
paper writing is adjudged not to be the will of Lillian E. Grady, he 
would then be unable to maintain this suit because of the statute of 
linitations. As to this, the appellee contends that the plaintiff, already 
having filed his suit, is now protected in this contingency by the judg- 
ment of blintz, J., sustaining the demurrer . . ." 

From the order of the clerk admitting the paper writing to probate, 
a copy of which is attached to the motion, it appears that the heirs a t  
law of Lillian E. Grady and defendant administrator excepted and gave 
notice of appeal to the superior court. It is patent that defendant does 
not concede that the will is valid and he and the heirs intend to contest 
i t  by caveat. Moreover, if defendant did concede the validity of the 
will, it would not be binding on the court in the caveat procecding. "The 
(caveat) proceeding must proceed to judgment, and nonsuit and di- 
rected verdict are inapposite." 4 Strong: N. C. Index, Wills, 8 12, p. 
485. Conceding that title to the land devised is a t  the moment vested in 
plaintiff, such title, if the question mere properly presented to the 
court, would not justify a ruling that the debt has been paid. The final 
determination as to the validity of the will has not been made. Under 
the contract between plaintiff and the deceased, temporary payment 
does not discharge the debt. 

If it is finally determined that the paper writing is not the will of 
deceased, such determination will establish that Lillian E. Grady died 
intestate and the status of intestacy mill be deemed to have existed a t  
all times since her death. What was said above concerning the "with- 
out prejudice" provision of the judgment below, as bearing on the 
statute of limitations, is equally valid on this motion to dismiss the ap- 
peal, and will not be repeated in this connection. 
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If defendant desires to take advantage in this action of the clerk's 
order or any future order or judgment of superior court in the will con- 
test, he must do so by answer and upon trial. Under plaintiff's plead- 
ings, payment by devise is a matter of defense. The motion to dismiss 
the appeal is overruled. 

The judgment below is 
Reversed. 

STATE v. RALPH MONROE DUNCAN. 

(Filed 24 March, 19G.) 

1. Automobiles 3 69- 

Eridence tending to show that a driver was operating a vehicle at  65-75 
miles per hour in a posted 45 miles per hour zone along a three lane 
street within the corporate limits of a municipality, that the street was 
wet and that as the driver attempted to pass a car traveling in the same 
direction he lost control, skidded sideways, and collided with a car travel- 
ing in the opposite direction, is held  sufticient to be submitted to the jury 
on the question of culpable negligence. 

2. Same; Automobiles § 41p- 
Evidence tending to show that immediately after the accident defe~ldant 

was lying injured on the highway and the body of the owner of the car 
found in the front seat of the car, together with testimony of an in- 

vestigating officer, corroborated by two other officers who mere present, that, 
upon being questioned in the hospital several hours after the accicleut, de- 
feudant seemed normal and tallred in a normal manner, and recounted what 
happened while he was driving a t  the time of the accident, is held suffi- 
cient to support a jury finding that defendant mas driving, notwithstanding 
substantial evidence introduced by defendant that the owner mas operating 
the car. 

3. Automobiles §§ 15. 60- G.S. 20-148 is  not applicable to a three- 
lane highway. 

The accident in suit occurred on a three-lane highway having the 
northern and center lanes for westbound traffic and the southern lane for 
eastbound traffic, and occurred as the car driven west by defendant in the 
center lane went out of colltrol as it was passing a car in the north lane, 
and skidded into a car traveling east in the southern lane. H e l d :  An in- 
struction charging the jury upon the statute requiring drivers of vehicles 
traveling in opposite directions to pass each other to the right, giving the 
other one-half of the main-traveled portion of the roadway as  near as pos- 
sible, must be held for prejudicial error as  charging law having no perti- 
nency to the facts in evidence. 
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4. Criminal Law 8 107- 
I t  is error for the court to charge upon a principle of law having no 

pertinency to the facts in evidence in the case. 

APPEAL by defendant from Froneberger, J., November 1964 Session 
of HUTHERFORD. 

Defendant mas indicted, tried and convicted of involuntary man- 
slaughter in connection with the death on February 14, 196$, of Rlar- 
garet L. Campbell as a result of a collision of automobiles. Judgnlent 
imposing a prison sentence of six years was pronounced. Defendant ap- 
pealed. 

Attorney General Bruton and Assistant Attorney General Bullock 
for the State. 

Hamrick & Hamrick for defendant appellant. 

BOBBITT, J. The collision occurred on Saturday, February 14, 1964, 
about 4:00 p.m., on U. S. Highway #74 (West Main Strcet) within the 
corporate limits (west end) of Forest City. 

Approaching the point of collision, the hard-surfaced (east-west) 
highway consists of three traffic lanes. The northern and center lanes 
are for westbound traffic toward Spindale. The southern lane is for east- 
bound traffic toward the business district of Forest City. The posted 
speed limit was 45 miles per hour. It had been raining steadily. The 
highway was wet and slick. 

A 1957 green Ford operated by Mrs. l'aul Haines was traveling west 
in the northern lane. A Ford station wagon operated by W. C. Camp- 
bell was traveling east in the southern lane. The operator of a Chevro- 
let, traveling west in the center lane, was attempting to overtake and 
pass the Haines car. The occupants of the Chevrolet were Jack Tolley, 
the owner, and Ralph RIonroe Duncan, the defendant. 

We consider first whether the State's evidence was sufficient to with- 
stand defendant's motion for judgment "as in case of nonsuit." G.S. 
15-173. 

Evidence favorable to the State tends to s h o ~  the C!levrolet was be- 
ing operatcd on said slick highway, attempting to overtake and pass 
the Haines car, a t  a speed of 65-75 miles per hour; that it "went into a 
fish-tail" and skidded sideways, out of control, "for 200 or 300 feet"; 
that, proceeding sideways, the left center of the Chevrolet crashed into 
the front of the oncoming Campbell station wagon; and that thereafter 
both cars involved in said collision struck the Haines car. 
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Two persons died instantly as a result of said collision, to wit, Mrs. 
(Margaret L.) Campbell, a passenger in said Ford station wagon, and 
Tolley, the owner-occupant of said Chevrolet. Others were injured. 

After the collision, Tolley's body was in the front seat of his car. De- 
fendant, "lying in the road," injured, was taken by ambulance to the 
Rutherford Hospital. 

A person whose culpable (criminal) negligence in the operation of 
an  automobile proximately causes death is guilty of manslaughter a t  
least. The pertinent and oft-stated legal principles are well established. 
8. v. Cope, 204 N.C. 28, 167 S.E. 456; S.  v. Hancock, 248 N.C. 432, 103 
S.E. 2d 491. Based thereon, the evidence, when considered in the light 
most favorable to the State, S. v. Orr, 260 N.C. 177, 179, 132 S E. 2d 
334, was amply sufficient to support a finding that  the driver of Tolley's 
Chevrolet was guilty of involuntary manslaughter. 

K i t h  reference to  nonsuit, the crucial question is whether the evi- 
dence is sufficient to support a finding that  defendant (rather than 
Tolley) was such driver. 

The State offered evidence tending to show: About three hours after 
the collision, two police officers of Forest City, Sgt. Robert Adanis and 
Wheeler L o ~ ~ r a n c e ,  accoinpanicd hy State Highway Patrolman H. 0 .  
White, went to the Rutherford Hospital. After speaking to the "head 
nurse," they went to a ward room occupied by defendant and three 
other patients. 

Adams testified: "I went into this room and walked up to the bed 
Ralph Duncan was in, and I said, 'Ralph, I am Sgt. Bob Adams of the 
Forest City Police Department.' H e  looked up and said, 'Hi, Bob.' 
I said, 'It looks like you got the worst end of this accident, got roughed 
up a bit.' H e  said, 'Yes, sir, I did.' I said, 'Can you tell me what hap- 
pened in the accident, Ralph?' and he said, 'I started to pass a green 
car.' I said, ';l '37 Ford?' and he said, 'Yes, sir.' H e  said as he started 
to pass it i t  went into a skid, or something, and lie blacked out ;  that's 
all he remembered. I said, 'How fast were you going?' He said, '50 or 
55 miles an hour.' " Again: ". . . he seemed to be normal; he talked 
just like we are talking." 

Lowrance, with reference to said conversation, testified: "Sgt. Adams, 
said, 'Just what happened?' Mr. Duncan said, 'I was passing a car, 
. . .' Sgt. Adams interrupted and asked him if i t  was a green Ford, 
and he said, 'I believe that's right.' Sgt. Adams asked him what hap- 
pened, and he said he either lost control or went to sleep, he didn't 
remember anything after that." Again: " ( H ) e  (defendant) said: 'I 
was passing another car and lost control or went to sleep, I don't know 
what.' " Lomrance testified defendant said "he mas traveling 50 or 55 
miles an  hour"; that  he (Lowance)  "did not observe anything ab- 
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normal about" defendant; and that defendant talked "in a normal 
voice, spoke distinctly," and "was well understood." 

White testified he went into the ward room with Adams and Lowr- 
ance, heard Adams introduce himself and ask defendant what had hap- 
pened. He  testified: "I was not paying too close attention to the con- 
versation. I was looking more or less around the room. I did hear Mr. 
Duncan say he lost control of the car, and I walked over to an old 
gentleman lying in another bed, talked to him and I did not hear any 
more. So far as I could tell, hIr. Duncan was talking normally." White 
testified he "did not investigate the accident." 

Evidence for defendant is in conflict with the State's evidence in ma- 
terial respects with reference to what defendant told the officers. Defen- 
dant testified he had no recollection of any conversation with the offi- 
cers in the hospital. Too, defendant testified Tolley was the driver and 
offered evidence tending to corroborate and support his testimony. 

While conceding there was substantial evidence that Tolley was the 
driver, the evidence of Adams, Lowrance and White, when considered 
in the light most favorable to the State, was sufficient to support a jury 
finding that defendant was the driver. Hence, the motion for judgment 
as of nonsuit was properly overruled. 

A portion of the charge, to which defendant excepted, is as follows: 
"(If a person intentionally violates the provisions of the statute and 
thereby causes the death of another, he is deemed to be criminally neg- 
ligent and is guilty of involuntary manslaughter.) EXCEPTION #35. 
(Hence, if the jury should find beyond a reasonable doubt from the 
evidence that the defendant, while driving a motor vehicle upon the 
public highways, if you do find that he was driving, intentionally vio- 
lated the statute designed to protect life and limb, then the defendant 
would be guilty of involuntary manslaughter.) EXCEPTION #36." 

Defendant asserts the sentence to which Exception #35 is directed 
failed to explain that the instruction is applicable only to a statute de- 
signed to protect life and limb; and defendant asserts the sentence to 
which Exception #36 is directed contains no reference to proximate 
cause. While these contentions appear to be technical and without sub- 
stantial merit, the quoted excerpts must be considered in relation to the 
particular statutes to which the court had directed the jury's attention. 

The court had previously instructed the jury as follows: ''Now, the 
statutes that the State is relying upon . . . the first I will call your 
attention to is meeting vehicles, which is 20-148, which reads as fol- 
lows: 'A driver of a vehicle proceeding in an opposite direction shall 
pass each other to the right, each giving the other a t  least one-half of 
the main-traveled portion of the roadway as nearly as possible.' " 
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If G.S. 20-148 were applicable, certainly the driver of the Chevrolet 
intentionally violated its provisions. The driver of the Chevrolet, ap- 
proaching the scene of collision in the center lane, did not give, and 
did not intend to give, the Campbell station wagon "at least one-half 
of the main-traveled portion of the roadway as nearly as possible." This 
statute was not relevant to the thwe-lane highway involved in this 
case. Indeed, absent negligence in other respects, defendant would have 
been entitled to an instruction to the effect that the driver of the Chev- 
rolet was entitled under the law to use the center lane in attempting to 
overtake and pass the 1957 green Ford. 

A safety statute, such as G.S. 20-148, is pertinent when, and only 
when, there is evidence tending to show a violation thereof proximately 
caused the alleged injuries or death. Farfour v. Fahad, 214 N.C. 281, 
199 S.E. 521. 

"It is established by our decisions that an instruction about a ma- 
terial matter not based on sufficient evidence is erroneous. (Citations.) 
And it is an established rule of trial procedure with us that an ab- 
stract proposition of law not pointing to the facts of the case a t  hand 
and not pertinent thereto should not be given to the jury. (Citations.)" 
Childress v. Motor Lines, 235 N.C. 522, 330, 70 S.E. 2d 558; McGinnis 
v. Robinson, 232 K.C. 574, 578, 114 S.E. 2d 365. We are constrained 
to hold that the instructions discussed above, in relation to the present 
factual situation, n-ere erroneous and prejudicial. See Powell v. Clark, 
233 N.C. 707, 122 S.E. 2d 706; McGinnis v. Robinson, supra; Lookabill 
v. Regan, 245 N.C. 500, 96 S.E. 2d 421. 

The questions raised by defendant's other assignments of error may 
not recur upon a new trial. Hence, particular consideration thereof 
upon the present record is deemed inappropriate. 

New trial. 

JOHNNY R. WATT, BY HIS XEXT FRIEND, JOHN MACK WATT r. HOUSING 
AUTHORITY OF THE CITY OF CHARLOTTE, A NORTH CAROUXA CORP- 
ORBTIOX. 

(Filed 24 March, 19G.) 

1. Negligence 5 37f- Evidence held insufficient for jury on issue of 
negligence of proprietor in failing to discover and remove dangerous 
substance. 

Plaintiff, a minor, mas injured when another child threw a can contain- 
ing a caustic substance in his face as he was playing in the yard of de- 
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fendant's apartment building. Plaintiff's evidence was to the effect that 
some two or three months before the injury a former tenant of an adjacent 
apartment had a can of Drano therein, and that another occupant saw a 
Drano can on the windowsill of the apartment about noon and again a s  
she brought in her clothes before night on the day plaintiff was injured. 
Held: The evidence is insufkient to be submitted to the jury on thc ques- 
tion of defendant's negligence in failing to make reasonable and proper in- 
spection to discorer and remove dangerous substances around the premises 
where small children were known to plaj. 

2. h'egligence 3 84a- 

Negligence may be established by circumstantial evidence, but an infer- 
ence of negligence must be based upon facts established by direct testimony 
and may not be based upon another inference or presumption. 

3. Trial X- 

Evidence which raises a mere speculalion or conjecture is insufficient to 
be submitted to the jury. 

APPEAL by plaintiff from Riddle, J., October 1, 1964 Schedule "D" 
Session, ~IECKLENBURG Superior Court. 

The plaintiff, age eight years, by his father as hText Friend, instituted 
this civil action against the defendant Housing Authority to recover 
damages for personal injuries sustained on October 23, 1962, when an- 
other child threw "a part  of the contents of a can of Drano, a caustic, 
poisonous chemical, into the face of the minor plaintiff while he was 
playing in the yard of the apartment building . . . blinding him in 
one eye and substantially impairing his vision in the other." 

The plaintiff based his claim upon the allegations tha t  the defen- 
dant's employees were ncgligent in that  while cleaning and repainting 
its apnrtment No. 319, they left, or failed to  remove, a can of Drano 
from the reach of small children k n o ~ m  to be playing around the 
building; and thus the defendant negligently failed to  maintain, in a 
reasonably safe condition, the premises lmder its control. 

The plaintiff offered evidence that  he and his family lived in apart- 
ment No. 317 in the Authority's building. About two months before 
plaintiff's injury the former occupant of adjoining apartment hTo. 319 
had in the apartment a part of a can of Drano, a chemical used in 
flushing water pipes. When she vacated the apartnient she did not re- 
move the can and did not kno~v  whether it was there when her family 
left. The defendant's en~ployees cleaned, renovated, and spray-painted 
the apartment, completing the work about 3:30 on October 23. The  
apartment was locked a t  all times except when the enlployees were a t  
work. 

The plaintiff offered evidence that  a can of Drano mas sitting on a 
windowsill outside the window at  the back of Apartment 319. The can 
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was observed a t  about twelve o'clock and again shortly thereafter on 
the afternoon of October 23 -the date of plaintiff's injury. The win- 
dow was closed. After the injury an empty Drano can with the screw 
cap missing was found "at the end of the drainspout (around the 
corner of the building) . . . the can mas . . . empty." There was evi- 
dence that a circle - or clean place - about the size of the bottom of 
the can was on the windowsill, surrounded by green paint. The window- 
sill was 61% inches from the ground and about 30 inches from the porch 
of apartment No. 319. The can was not there when the place was ex- 
amined after the plaintiff's injury. 

The plaintiff, age 10 a t  the time of the trial, testified: "This other 
boy when I first saw him was a t  the end corner of the house . . . When 
I first saw him, he had something in his hand. His arm was moving. I 
couldn't see what he had in his hand but whatever it mas, I say it was 
wet." The substance struck him in thc face. 

The plaintiff introduced the adverse examination of the t ~ o  men 
employees of the defendant who did the cleaning and painting in the 
apartment. They concluded the work about an hour hefore the plain- 
tiff was injured. Neither u ~ e d  or saw any can of Drano about the 
apartment or the  windowsill. One of them checked the meter near 
the window. H e  did not see any can on the windowsill. The Housing 
Authority did not furnish or use Drano, but a different chemical in its 
cleaning operations. 

Dr.  Harold S. Pride testified with respect to the character and ex- 
tent of the plaintiff's injuries. H e  expressed this opinion as to the cause 
of the injury: "As to the apparent cause of that  condition, it appeared 
as if some type of caustic substance had come in contact with his skin 
and eyes . . . I am familiar with bums caused by a product called 
Drano. I n  my opinion the condition which I saw there could have 
been caused by  Drano." 

At the conclusion of the plaintiff's evidence the court, on defendant's 
motion, entered a judgment of compulsory nonsuit. The plaintiff ex- 
cepted and appealed. 

Kennedy, Covington, Lobdell & Hickman by Hugh L. Lobdell, 
Charles V .  Tompkins, Jr., for plaintiff appellant. 

Carpenter, Webb & Golding b y  John G. Golding for defendant ap-  
pellee. 

HIGGINS, J. The evidence disclosed tha t  two or three months be- 
fore the plaintiff's injury a former tenant of apartment Xo. 319 had a 
can of Drano in the apartment. Evidence that  the can was seen there- 
after is lacking. The owner had not seen it. She cleaned the apartment 
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prior to moving. Those who helped to move did not see it. The agents 
of the defendant who spray-painted and cleaned the interior of the 
apartment testified for tlie plaintiff by adverse examination. They did 
not use and did not observe any can of Drano, either in, or about the 
apartment. 

An occupant of another apartment testified she saw a can of Drano 
on the mindo~~si l l  of the apartment about noon and again as she 
brought in her clothes before night on the day the plaintiff was injurcd. 
For the purpose of testing the sufficiency of the evidence, we must give 
full weight to her testimony. She had no opportunity to know whether 
the can mas full, partially full, or empty; so, whether the can contained 
Drano is speculation. There is no proof any employee of the defendant 
put the can on the mindowsiI1, or knew it was there. All the direct and 
positive evidence of those who were in a position to know was to the 
contrary. There is no evidence in the record that  any agent of the de- 
fendant knew a can containing any dangerous substance mas on the 
windowsill or anywhere else about the apartment where children might 
discover i t  and be injured. The  most tha t  may be inferred is tha t  a 
Drano can was on the windowsill a t  twelve o'clock and still there a t  
the time the witness cleared her clothesline in the afternoon. It may not 
be inferred that  this short time was sufficient to charge the defendant 
with constructive notice sufficient to show a negligent failure to make 
reasonable and proper inspection, and discover and remove a dangerous 
condition. 

Only by inference may  me charge the defendant with the respon- 
sibility for placing a can of Drano in roach of children. Another infer- 
ence is necessary before we may place that  particular can in tlie hands 
of the boy who threw some burning liquid into the face of the plaintiff. 
Another inference is necessary to identify the harmful fluid as Drano. 
The plaintiff's doctor said the injury may have been caused by Drano. 

I n  the lam of negligence, inferences may be drawn if a proper factual 
basis exists for them. B u t  they must be drawn from facts in evidence. 
An inference nlav not be based on other inferences. "Evidence of ac- 
tionable negligence need not be direct or positive. Circumstantial evi- 
dence is sufficient, either alone or in combination with direct evidence 
. . . A basic requirement of circumstantial evidence is reasonable in- 
ference from establislicd facts. Inference may not be based on infer- 
ence. Every inference must stand upon some clcar and direct evidence, 
and not on some other inference or presumption.'' Lane v. Bryan, 246 
N.C. 108, 97 S.E. 2d 411. "We may  say with certainty that evidence 
which merely shows i t  possible for the fact in issue to be as alleged, or 
which raises a mere conjecture that  i t  is so, is an  insufficient founda- 
tion for a verdict and should not be left to the jury." Lee v. Stevens, 
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251 N.C. 429, 111 S.E. 2d 623; Miller v. Coppage, 261 N.C. 430, 135 
S.E. 2d 1 ;  Kelly v. Willis, 238 N.C. 637, 78 S.E. 2d 711; Sowers v. 
Marley,  235 N.C. 607, 70 S.E. 2d 670; Poovey v. Sugar Co., 191 N.C. 
722, 133 S.E. 12. 

Under the authority of the foregoing and other decisions to like ef- 
fect, we hold the evidence offered was insufficient to nlalte out a case 
for the jury. The judgment of nonsuit entered in the Superior Court is 

Affirmed. 

COSTlNESTAL CASUALTY COJIPL4hT v. W. S. FUNDERBURG AND CLARA 
F. FUNDERBURG. 

(Filed 24 March, 1963.) 

1. Appeal a n d  E r r o r  9 49- 

A conclusion of law of the lolver court is reviewable on appeal notwith- 
standing i t  is denominated a finding of fact. 

2. Contracts g 4- 

Where the parties make reciprocal promises and one of the parties ful- 
fills his promise, the law will not permit the other promisor to avoid his 
obligation on the ground that he received no consideration. 

3. Same;  Indemnity 3 1- Execution of surety bond a f te r  execution 
of indeninity agreement furnishes consideration fo r  t h e  indemnity 
agreement. 

Bfter execution of a surety bond for the project causing the loss in suit 
the principal and his wife executed a contract indemnifying the surety 
against loss on bonds theretofore or thereafter executed. I t  was made to 
appear that in negotiations prior to the execution of the surety bond the 
surety agreed to extend a line of credit in executing a series of surety 
bonds if the principal and his xife  would execute the indemnity agreement, 
and thst subsequent to the execution of the indemnity contract the surety 
did execute a number of surety bonds. Held: The execution of surety bonds 
subsequent to the esecution of the indemnity agreement furnished a leml 
consideration for the indemnity agreement, and the xvife cannot avoid her 
liability thereunder for the loss in suit upon the plea of no consideration. 

APPEAL by plaintiff from Bundy, J., September 1964 Session of SEW 
HANOVER. 

Plaintiff alleged: On April 27, 1960, it became surety on a perform- 
ance and payment bond on which W. S. Funderburg mas principal. By 
reason of its execution of the bond, it sustained a loss of $15,000. On 
June 10, 1960, defendants executed an indemnity contract agreeing to 
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indemnify plaintiff against loss by reason of its suretyship on bonds 
executed for defendants, or either of them. 

F e m e  defendant denied liability because, as she alleged, there was 
no consideration for her execution of the indemnity agreement. 

The parties waived a jury trial. They stipulated facts. The stipu- 
lated facts were supplemented by par01 evidence. The court, conclud- 
ing JV. S. Funderburg was liable to plaintiff for $15,000, tlie amount 
claimed, rendered judgment against him. 

The court found "as a fact that tlie general contract of guaranty, as 
alleged " * * against Clara F. Funderburg is wanting of legal and 
sufficient consideration to support same." It dismissed the action as to 
feme defendant. Plaintiff, having excepted to the finding and judg- 
ment, appealed. 

Poisson & Barnhi l l  for plaintiff appellant.  
S tevens,  Burgwin,  M c G h e e  & R y a l s  for defendant  appellee. 

RODMAN, J. While the court states as a fact that f e m e  defendant 
received no consideration binding her on the contract of indemnity, and 
for that reason is not liable, the question for determination is not a 
factual question, but one of law, v i z :  Do the undisputed facts establish 
a consideration imposing liability on feme defendant? 

W. S. Funderburg, on April 27, 1960, contracted with the United 
States for the construction of a dike near Charleston. At the request of 
W. S. Funderburg, plaintiff (Continental) executed a bond guaran- 
teeing performance of the contract and payment of labor and inaterial 
used in performing the contract. Funderburg sublet the work to Brad- 
ham & Sons. Funderburg collected $26,049.60 for work and material, 
pursuant to the contract. He  paid Bradham & Sons $10,000. The United 
States, on October 27, 1960, terminated Funderburg's contract because 
of nonperformance. Suit was thereafter brought in the U. S. District 
Court for the E:tstern District of South Carolina by the United States, 
for the use and benefit of Bradham & Sons, against W. S. Funderburg 
and Continental, as surety on the performance and payment bond. 
Judgment was rendered in the U. S. District Court against W. S. 
Funderburg and Continental for $14,648, with interest, the amount he 
on-ed Bradham ck Sons for work done and material furnished in con- 
structing the dike. On January 17, 1962, Continental paid $15,000 in 
settlement of the judgment rendered in the U. S. District Court. The 
judgment was assigned for the surety's protection. No part  of the judg- 
ment has been paid. 

Prior to execution of the bond of April 27, 1960, defendants sought 
assurances from plaintiff that it mould execute, as surety, bonds when 
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requested by W. S. Funderburg. I n  M a y  1960, male defendant was in- 
formed that  a line of credit would be extended upon execution of an in- 
demnity contract. Defendants, on June 10, 1960, executed the indem- 
nity contract, on which this action is based. Continental extended the 
requested line of credit. 

The contract of June 10, 1960 begins with this recital: 

"WHEREAS the undersigned or one or more of them (hereinafter 
called the Indemnitor) HAVE HERETOFORE required, and may here- 
after require suretyship upon certain obligations of suretyship on 
behalf of the undersigned, or of one or more of them or some other 
person or corporation, and HAVE APPLIED, and one or more of 
them may hereafter apply to the CONTINENTAL CASUALTY COM- 
PANY (hereinafter called the Surety) to execute such INSTRUMEKTS, 
as Surety." 

Indemnitors agreed : 

"Indemnitor will perform all the conditions of EACH SAID BOND, 
and any and all renewals and extensions thereof, and will a t  all 
times indemnify and save the Surety harmless from and against 
every claim, demand, * * * judgment and adjudication what,- 
soever, and will place the Surety in funcis to meet the same before 
it shall be required to make payment. 

* * C + 

"Indemnitor will, on the request of the Surety, procure the dis- 
charge of the Surety from ANY S ~ C H  SURETYSHIP, and all liability 
by reason thereof." 

Feme defendant does not question her execution of the contract. She 
testified: "I recall signing a paper writing which the plaintiff calls a 
general contract of indemnity sometime in June 1960. This is my  signa- 
ture on that  paper writing. " * * I knew it n7as a legal instrument. 
+ + * I thought it v a s  an indemnity bond. * * " I knew what I v a s  

signing." 
Male defendnnt contracted with the Corps of Engineers for snagging 

work in Perquimans River. On September 29, 1960, Continental became 
surety on male defendant's bond guarnntecing performance of tha t  
contract. Male defendant, in October 1960, contracted with the Corps 
of Engineers for work in Wilmington Harbor. H e  gave a bond guaran- 
teeing performance of that contract. Continental si%ned that bond as 
surety. Subqequcnt to June 1960, Continental executed other bonds as 
surety for W. S. Funderburg. 

I t  is not here necessary to take issue with f eme  defendant's state- 
ment of the law that ,  "A mere promise, n-ithout more, lacks considera- 
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tion and is unenforceable." Where, however, parties make reciprocal 
pronmes and one of the parties fulfills his promise, the law will not 
permit the other promisor to avoid his obllgat~on on the assertion that 
he received no consideration. Fertdizer Co. v. Eason, 194 N.C. 244, 139 
S.E. 376; Brown v. Taylor, 174 N.C. 423. 93 S.E. 982; Storm v. United 
States, 94 U.S. 76, 24 L. Ed. 42; 17 Am. Jur. 2d 452. 

When, subsequent to June 10, 1960, the date Mrs. Funderburg exe- 
cuted the indemnity agreement, Continental became surety for W. S. 
Funderburg, one of the indemnltors, it sup~~lied the consideration which 
bound the feme defendant to comply with the promises made in the in- 
delnnlty agreement. 

Contracts of indemnity may be limited to undertakings thereafter 
executed, or may provide for indemnification against losses resulting 
from contracts theretofore executed. ('Whether or not a guaranty is 
retrospective or is merely prospective df>pends entirely upon the form 
of the contract. It is easily possible to make the contract one or the 
other, or both." Stearns Law of Suretyship, 5th Ed., § 4.10. 

The intent of the parties, shown by the words used to state their re- 
spective rights and obligations, is controlling. 42 C.J.S. 574-5. 

We have no difficulty in reaching the conclusion that the defendants, 
when they executed the indemnity agreement, understood i t  to afford 
Continental protection against losses w h ~ h  it might sustain by reason 
of prior, as [yell as buhsequent guaranties, executed for TI'. S. Fun- 
derburg. 

Reversed. 

STATE v. CLARENCE K. JONES AND ROY LEE. 

(Filed 24 March, 1966.) 

1. Burglary and Unlawful Breakhgs 3 
G.S. 14-64, as amended, constitutes unlawful breaking o r  entering a build- 

ing a felony when such breaking or entering is done with intent to com- 
mit a felony or other infamous crime therein and a misdemeanor in the 
absence of such felonious intent, and constitutes the misdemeanor a less 
degree of the ottense. 

2. Burglary and Unlawful Breakings 8 5; Criminal Law 3 109- 
Where there is evidence that defendant unlawfully broke into and entered 

a building, but the only evidence of any felonious intent in doing so is en- 
tirely circumstantial, i t  is the duty of the court to submit the question of 
defendant's guilt of the misdemeanor of breaking and entering without 
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felonious intent, this being a less degree of the crime presented by the evi- 
dence. G.S. 15-170. 

3. Burglary and Unlawful Breakings 9 2.1- 
An indictment for an unlawful breaking with intent to steal should 

designate precisely and accurately the occupant of the building and the 
owner of the personal property therein. 

APPEAL by defendants from Parker, J., August 1964 Session of 
WAYNE. 

Defendants were tried on a bill of indictment charging that  they, on 
August 5, 1964, in TITayne County, "a certain storehouse, shop, ware- 
house, dwelling house and building occupied by one Casey's Laundry 
wherein merchandise, chattels, money, valuable securities were and 
were being well kcpt, unlawfully, wilfully and feloniously did break 
and enter with intent to steal, take, and carry away tlie merchandise, 
chattels, money, valuable securities of the said Casey's Laundry," etc. 

The only evidence was that  offered by  the State. 
As to each defendant, the jury returned a verdict of "guilty." Judg- 

ment as to Lee: Confinement in State's Prison for not less than five 
nor more than seven years. Judgment as to Jones: Confinement in 
State's Prison for not less than nine nor more than ten years. Defen- 
dants appealed. 

Attorney General Bruton and Deputy Attorney General McGal- 
liard for the State. 

Herbert B. H d s e  and Julian T .  Gaskill for defendant appellants. 

B O B B ~ ,  J. The State's evidence, in brief summary, tends to show: 
On August 5, 1964, Robert Casey, Sr. was engaged in the laundry and 
dry cleaning business in Goldsboro. There is no door between the 
main building of his plant and tlie adjoining boiler room. About 9:00 
p.m. defendants broke an outside window to the boiler room. Later that  
night, having entered the boiler room, defendants broke an imide win- 
dow between tlie boiler room and the main building. Robert Casey, J r .  
was in the main building and hcnrd the noise. H e  accosted defendants. 
They fled through the boiler ruom. They were arrested later that  night. 

There was no evidence any personal property within tlie boiler rooin 
or main building of Casey's Laundry m s  stolen or disturbed. There 
was no positive tedimony as to n-hether "merchandise, chattels, money, 
valuable securities" were in the boiler room or main building. 

There was no motion for judgment "as in case of nonsuit." G.S. 15- 
173. Defendants' assignments of error relate to the charge. 
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The court instructed the jury to return a verdict of guilty if satis- 
fied from the evidence beyond a reasonable doubt "that a t  the time 
they broke and entered . . . they had l.he intent to take, steal and 
carry away goods, chattels or merchandise in Casey's Laundry build- 
ing"; and, if not so satisfied, to return a verdict of not guilty. Defen- 
dants contend the court should have, but did not, charge the jury sub- 
stantially as follows: If the State has satisfied you from the evidence 
beyond a reasonable doubt that defendants unlawfully (wrongfully) 
brolie and entered Casey's Laundry, but has failed to satisfy you be- 
yond a reasonable doubt that they did so "with intent to commit a 
felony or other infamous crime therein," they mould be guilty of a mis- 
demeanor; and in such case i t  would be your duty to return a verdict 
of guilty as to eucli misdemeanor. Defendants excepted to and assign 
as error the court's failure to so charge. 

G.S. 14-54, on wl~ich tile indictment is based, was amended in 1955 
(S.L. 1955, c. 1015) by adding this sentence: "Where such breaking 
or entering shall be wrongfully done without intent to commit a felony 
or other infamous crime, he shall be guilty of a misdemeanor." It is 
noted: In the original portion of G.S. 14-54, the phrase "break or en- 
ter" (our italics) appears in the definition of the felony. 

To convict of the felony defined in G.S. 14-54, the State must satisfy 
the jury from the evidence beyond a reasonable doubt that a building 
described in the statute was broken into or entered "with intent to com- 
mit n felony or other infamous crime therein." S. v. Cook, 2-22 N.C. 700, 
703, 89 S.E. 2d 383, and cases cited. Felonious intent, an essential ele- 
ment of the felony defined in G.S. 14-54, "must be alleged and proved, 
and the felonious intent proven, must be the felonious intent alleged, 
which, in this case, is the 'intent to steal.' " S. v. Friddle, 223 N.C. 258, 
25 S.E. 2d 751, and cases cited. 

G.S. 15-170 provides: "Upon the trial of any indictment the prisoner 
may be convicted of the crime charged therein or of a less degree of the 
same crime, or of an attempt to commit the crime so charged, or of an 
attempt to commit a less degree of the same crime." 

G.S. 14-54, as amended, defines a felony and defines a misdemeanor. 
The unlawful breaking or entering of a building described in this sta- 
tute is an essential element of both offenses. The distinction rests solely 
on whether the unlawful brealiing or entering is done "with intent to 
commit a felony or other infamous crime therein." Hence, the misde- 
meanor must be considered "a less degree of the same crime," an in- 
cluded offense, within the meaning of G.S. 15-170. 

"The necessity for instructing the jmy as to an included crime of 
lesser degree than that charged arises when and only when there is evi- 
dence from which the jury could find that such included crime of lesser 
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degree was committed. The presence of such evidence is the determina- 
tive factor." S. v. Hicks, 241 N.C. 156, 159, 64 S.E. 2d 545. Cf. S. v. 
Summers, 263 X.C. 517, 139 S.E. 2d 627. 

There m s  atnple evidence to support the conviction of defendants 
of the misdemeanor defined in G.S. 14-54. The only eviclencc relevant 
to defendants' alleged felonious intent is circumstantial in nature and 
is summarized in the first paragraph of this opinion. Defendants con- 
tend, and we agree, that  the court's failure to submit for jury consid- 
eration and decision whether defendants were guilty of the misde- 
meanor mas prejudicial error. Error in this respect is not cured by a ver- 
dict convicting defendants of the felony. S. v. Hicks, supra, p. 160, and 
cases cited. On account of such prejudicial error, defendants are entitled 
to a new trial. 

I t  is noted: Under G.S. 14-72, as amended in 1959 (S.L. 1939, c. 
12S5), larceny by breaking or entering a building referred to therein 
is a felony without regard to the value of the stolen property. S. v. 
Cooper, 236 N.C. 372, 378, 124 S.E. 2d 91. 

We  take notice ex mero motu of a question concerning the sufficiency 
of the indictment. The indictment refers to the building as "occupied 
by one Casey's Laundry" in which there was merchandise, etc., of "said 
Casey's Laundry." The evidence refers to a laundry and dry cleaning 
business oprrated by Robert Casey, Sr., a t  1109 North TT7illiam Street, 
Goldsboro. Since a new trial is awarded, whether the indictment is de- 
ficient need not be determined. I n  this connection, see S. r.  Stlnson, 
263 N.C. 263, 139 S.E. 2d 538, and cases cited; S. v. Brown, 263 N.C. 
786. 140 S E. 2d 7%. Doubtless, hefore proceeding further, the solicitor 
will submit a new bill in which the occupant of the building and the 
owner of the personal property therein will be precisely and accurately 
described and identified. 

New trial. 

PEGGY JOYCE TVARREN, BY H E R  NEXT FRIEND, SAMUEL JIcD. TATE V. 
ROSE S. LOSG. 

(Filed 21 March, 1965.) 

Parent and LMld $j 

A child because of mmtal  incompetency, is unable to support or 
care for herself, and who a t  all times has been supported and cared for 
b~ her parent, mny not maintain an action against the parent in tort, 
even though the child is orer the age of 21 years. 
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APPEAL by plaintiff from Patton, J., October, 1964 Session, BURKE 
Superior Court. 

This action was instituted on behalf of Peggy Joyce TT'arren by her 
next friend to recover damages for the personal injury she sustained 
while riding as a passenger in the automobile owned and operated by 
the defendant, her mother. The pleadings and all the evidence disclose 
that Peggy Joyce Warren is 30 years of age. She is now, and all her life 
has been, mentally incompetent-unable to support or care for her- 
self. Except a t  such times as she has spent in an institution, she has 
lived as a dependent member of her mother's family. The defendant 
a t  all times has assumed and has discharged the responsibility for her 
care and support. 

The defendant, by way of further defense, alleged that the plaintiff 
is an unemancipated, incompetent daughter of the defendant, a depen- 
dent member of her household, and as such cannot maintain this tort 
action. 

At the conclusion of the evidence, Judge Patton entered judgment 
dismissing the action. The plaintiff excepted and appealed. 

John H. McMurray for plaintiff appellant. 
Patton, Ervin tli: Starnes by Sam J. Ervin, III, for defendant appellee. 

HIGGINS, J. At the outset the Court is faced with the question 
whether the defendant's further defense, supported as it is by the plead- 
ings and all the evidence, presents a bar to this action. This Court has 
held in many well considered opinions that an unemancipated child 
who is a dependent member of the household cannot maintain an ac- 
tion in tort against the head of the household. "The common law does 
not recognize the right of an unemancipated minor child, living in the 
household of its parents, to maintain an action in tort against its 
parents or either of them." Redding v. Redding, 235 N.C. 638, 70 S.E. 
2d 676; Smnll 21. JIorrzson, 185 ;?rTT.C. 577. 118 S.E. 12, 31 A.L.R. 1135. 
"This rule implements a public policy protecting family unity, domestic 
serenity, and parentnl dlccipline." Gillikm V. Burbage, 263 K.C. 317, 
139 S.E. 2d 733. 

Ordinarily, the bar to actions in tort by the child is lifted by com- 
plete emancipation, which may be by act of the parent, by marriage, 
by arriving a t  the age of 21, or by leaving the household and becoming 
self-eupl~orting. Ho~ws-er, if "the child is so weak in mind or body that 
he is unable to support himqelf and remains in the parent's home, un- 
married, . . . the parent's duty to support the child continues.'' Gill- 
iliin V. Burbage, supra; TVells V. Wells, 227 N.C. 614, 44 S.E. 2d 31. 
",4nd where a child is of ~ ~ e a l i  body or mind and unable to care for it- 



N.C.] SPRING TERRI, 1963. 139 

self after coming of age, the duty of the father to support the child 
continues as before." Layton v. Layfon,  263 X.C. 453, 139 S.E. 2d 732. 

Although the plaintiff is now 30 years of age, nevertheless, the plend- 
ings and all the evidence disclose her complete dependence upon the 
defendant for a home, support, care and attention. That  dependence is 
no less complete now than it was before she became 21. Upon the undis- 
puted facts, Judge Patton correctly concluded, as a matter of law, that  
this action should be dismissed. Hence we need not consider the ques- 
tion of negligence. 

The judgment of the Superior Court dismissing this action is 
Affirmed. 

STATE HIGHWAY COMMISSION v. RALEIGH FARXERS MARKET, INC., 
RALEIGH SAVINGS & L 0 . N  ASSOCIATION, AND L. N. WEST Ah?, 

WIFE, BETSEY JOHN H. WEST. 

(Filed 21 March, 1965.) 

1. Appeal and Error rj 5+ 

A petition to rehear may be granted in order to clarify a decision of the 
court which the parties concerned misconstrue. 

2. Appeal and Error 3 59; Eminent Domain 3 7- 
Decision of the Supreme Court tha t  whether the act  of the Highway 

Co~nnlission amounted to a "taking" of a property right by eminent donlain 
prewlited o11 the re( ord n qne.tion of lav aud fact  for the court, does not 
purport to impair either party's right to jury trial on the other issues. 

ON rehearing. 

Attomey General Bruton, Assistant Attorney General Lewis, Trial 
Attorney Rosser; Young, Moore R. Henderson b y  Associate Counsel J .  
Allen Adanzs for the State. 

Manning, Fzilton & Skinner and Jack P. Gulley for defendant ap- 
pellant. 

RODMAN, J. The opinion in this cause, filed January 29, 1965, is re- 
ported 263 N.C. 622, 139 S.E. 2d 904. 

I n  apt  time, plaintiff and Farmers filed a petition to rehear. Rehear- 
ing was requested because, in the opening paragraph of the opinion, i t  
is said: "In substance, the action of the parties amounted to a waiver 
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of a jury trial * " "." The petition was allowed "for clarification of 
opinion with respect to right of trial by jury." 

An order which does nothing more than settle the issues is inter- 
locutory. An appeal from such an order is premature. DeBruhl v. High- 
u a y  Conz., 241 N.C. 616, 86 S.E. 2d 200. 'The scntcnce contaming the 
quoted language war: inserted merely to show that  the appeal should 
be considcrcd as within the spirit, if not the letter, of G.S. 1-277. It 
was not intended to limit, nor has either party's right to jury trial 
been impaired by what was said. 

The conclusion heretofore reached is 
Reaffirmed. 

EARL F. WEEKS v. CHARLOTTE LIBERTY MUTUAL IKSURANCE 
COMPANY. 

(Filed 24 March, 1965.) 

1. Evidence 9 fLi- 
A duly certified death certificate is competent in evidence and establishes 

prima facie the facts stated therein. G.S. 130-73. 

2. Appeal a n d  Error 5 41- 
The exclusion of a death certificate from evidence is not prejudicial when 

the party offering the certificate has the benefit of unimpeached testimony 
establishing all he was entitled to prove by the certificate. 

3. Insurance 9 17- 
Insurer's evidence as  to the health of insured a t  the time of application 

held not so categorical as to entitle insurer to a directed verdict on the 
issue. 

APPEAL by defendant from Hubbard, J., December, 1964 Session, 
WAYNE Superior Court. 

The plaintifi, beneficiary, instituted this civil action to recover from 
the defendant, insurer, the sum of $1,000.00 on account of the death of 
Naolni C. Week., tlie insured in defendant's life insurance policy No. 
798640, issued Afnrch 18, 1963. The defcndnnt admitted tlic execution 
of thc policy, the receipt of the prcmiurn, and the death of the insured 
on December 26, 1963, within tlie period of the coverage. 

The defendant, by answer, sought to limit its liability to a return of 
the premium, contending the insured, in the application for the policy 
made February 2, 1963, stated she was in good health when in fact 
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she was then not in good health, but  was then suffering from multiple 
sclerosis. 

After the plaintiff introduced the policy in evidence, the defendant 
offered, and the court excluded, over objection, the death certificate 
signed by Dr.  Lonnie Hayes. The certificate listed as the cause of death: 
(a)  Immediate cause, respiratory failure; antecedent causes (b) pa- 
ralysis of respiratory muscles, and (c) multiple sclerosis. Dr .  Hayes 
testified that  he saw the insured in September, 1963, again in October, 
following, and the last time on December 21, 1963. H e  testified: 
". . . (1)t  is my  opinion ths t  her death was priniarily due to respira- 
tion failure due to paralysis of the respiratory muscles secondniy to 
multiple sclerosis . . . I t  is my  opinion tha t  she had multiple sclerosis 
since February, 1963 . . . The onset is insidious. I t  is not noticeable or 
detectable in its early stages . . . I t  can be fast in its course or can 
last over a . . . longer period . . . The only way to tell positively 
what was the cause of death is from an autopsy . . . No autopsy was 
performed on Mrs. Weeks." 

The jury answered, Yes, to the issue of good health as of the date 
of the policy, and $1,000.00 as to the amount due the plaintiff there- 
under. From a judgment on the verdict, the defendant appealed. 

Sasser & Duke b y  John E. Duke for plaintiff appellee. 
Herbert B. Hulse for defendant appellant. 

PER CURIAM. The defendant assigns as error the court's refusal 
(1) to admit the death certificate, and (2) to instruct the jury "that 
although the burden of proof was on the defendant as to the first issue, 
that  if the jury believed the evidence i t  should answer the first issue, 
No.'' 

G.S. 130-73 p ro~ ides :  ". . . (A)ny copy of a record of a birth or a 
death, with the certification of same, so signed or with the fascimile of 
the State Registrar affixed thereto slid1 be prima facie evidence in all 
cocrts and places of the facts tliercin stated." GlalocF v. Dzirham, 244 
hT.C. 208, 92 S.E. 2d 758. 

Although the trial judge appears to have committed error in ex- 
cluding the certificate, nevertheless, the error mas harmless in this 
case for the reason that Dr. Hayes, the author of the certificate, was 
present in court and teptified as a witness for the defendant. His testi- 
mony was in accordance with, and included all the statements made in 
the certificate. The plaintiff did not undertake to  impeach any part of 
the testimony. The defendant had the benefit of all that  was useful in 
the certificate. 
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The evidence in the case, since the burden was on the defendant, pre- 
sented an  issue of fact for the jury as to the state of the insured's health 
a t  the time she signed the application for the policy, February 2, 1963, 
and a t  the time the policy was issued, AIarch 18, 1963. The evidence 
was not such as to require or permit the court to answer the issue of 
fact in favor of the defendant as a matter of lam. The court properly 
refused the instruction and left the issue to the jury. 

No error. 

JAMES L. GOODING v. MACK MANUEL TUCKER. 

(Filed 24 March, 1965.) 

1. ilutomobiles 9s 21, 37- 

Where defendant contends that the door of plaintiff's vehicle was de- 
fectire, causing the door to come open and strike defendant's car, i t  is 
competent for an officer to testify from an inspection of plaintiff's car that 
the latching mechanism of the door was worn so that the door would not 
stay closed, since such defect would perforce be caused by long use rather 
tliiin a sutlden imlmt, mlcl the witness n'ns testifying from personal obser- 
vation. 

2. Evidence 9 3& 
The statement of a witness that plaintiff "could not close" the door to his 

car held not incompetent as  an expression of opinion by the witness when 
in context it appears that the statement referred to the condition of the 
door of which the witness had personal knowledge, and therefore was a 
"shorthand stateluent of fact." 

3. Automobiles 33 21, 37- 
Where there is competent evidence that the door of plaintiff's vehicle was 

defective so that the latch would not hold it  closed, testimony of other mit- 
nesses that on prior occasions they had seen plaintiff driving the car with 
the door open is competent as  bearing upon the condition of the car and 
as corroborating the other testimony. 

APPEAL by plaintiff from Parker, J., October 19, 1964, Session of 
LENOIR. 

Action to recover damages for injuries sustained in a n  automobile 
collision. 

The collision occurred about 9:45 A.M., 25 August 1963, on Adkin 
Street in the city of Iiinston. Plaintiff was driving his automobile south- 
wardly on said street; defendant x i s  driving his automobile north- 
wardly. The vehicles collided near the center of the street and a t  a 
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point where the street curves to the left for northbound traffic and to 
the right for southbound traffic. The left front door of plaintiff's car was 
damaged, and plaintiff' suflered personal injuries. The left front fender 
of defendant's car was damaged. 

Plaintiff's pleadings and evidence furnish this account of the occur- 
rence: Defendant's car veered to plaintiff's side of the street and struck 
the left front door of plaintifi's car, causing the door to open and plain- 
tiff to fall from the car. Plaintiff's car was a 1931 Chevrolet, he had 
owned it six years. "There was nothing wrong with the door"; i t  was 
closed prior to the impact; plaintiff was not holding i t  closed with his 
arm. 

Defendant's version: As the cars were meeting on the curve, the 
left front door of plaintiff's car came open, all the way open, and banged 
into the left front fender of defendant's car. Plaintiff had his arm on the 
door; as the car came around the curve the door slipped from under 
plaintiff's arm and came open. Defendant was on his proper side of the 
street. 

The jury found that  the collision was not caused by the negligence 
of defendant. Judgment was entered accordingly. Plaintiff appeals. 

Turner and Harrison for plaintiff. 
Ward and Tucker for defendant. 

PER CURIAM. Plaintiff's assignments of error relate to the admis- 
sion of evidence. 

(1) E. A. Brooks, the investigating police officer, testified for de- 
fendant as follows (over plaintiff's objection): "I examined the latch- 
ing mechanism" of the left front door of plaintiff's car. "I found after 
the accident tha t  the latch on the door would not work. It would come 
to but I couldn't fasten it." The latch was worn. "As I recall, the strik- 
ing part  of the car door was worn to the extent that, when you closed 
the door, it would not stay closed." 

This testimony is relevant and competent. Defendant's principal de- 
fense is tha t  the door was defective, plaintiff was attempting to hold 
i t  closed with his arm, and as the car was turning to the right on the 
curve the door slipped from under  plaintiff"^ arm and s~vung open. The 
officer was testifying from his own observation. H e  found the latching 
mechanism "worn." This is a condition which is not caused by a sud- 
den impact; i t  requires comparatively long use; the car was old. The 
witness was testifying to a condition which, if i t  existed a t  all, exiqted 
prior to the accident. H e  found further tha t  the mechanism would not 
fasten the door. If the fact that  the door would not stay closed re- 
sulted in whole or in part from any injury to the door caused by the 
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collision, plaintiff was a t  liberty to make the explanation. The cases 
relied on by plaintiff are inapposite. 

(2) Manley Hatcher, an eyewitness to  the collision, testified for 
defendant: "I saw the Gooding (plaintiff's) car before the collision 
and a t  that time, the left door mas not closed. It was open a few inches; 
and I continued to observe the car until the impact." The door was not 
closed before the two cars came together, "he (plaintiff) couldn't close 
it. I have known James Gooding a good many years; and I have seen 
him driving this very car before." 

Q. "When you have seen him drive this car before, how did he 
drive i t ;  was the left front door open or closed? 

A. "Open." 
Plaintiff objected to the italicized portion of the testimony and to 

the question and answer expressly set out above. 
(3)  G. H. Sparrow also testified that he had seen plaintiff on pre- 

vious occasions driving his car with the left front door open. 
We do not agree with the contention of plaintiff that the statement 

of the witness Hatcher, "he could not close it," is an expression of 
opinion. When considered with his entire testimony, i t  appears that lie 
was testifying from his knowledge of the car, which he had seen plain- 
tiff operate many times. I t  n-as a "shorthand statement of fact" or 
"the statement of a physical fact rather than the expression of a theo- 
retical opinion." Stansbury: North Carolina Evidence, 2d Ed., § 125, 
p. 287. 

The testimony of witnesses Hatcher arid Sparrow that they had seen 
plaintiff on occasions prior to the collision driving his car with the left 
front door open is competent as bearing upon the condition of the car 
and tends to corroborate the testimony of the police officer and defen- 
dant. 

No error. 

STATE v. JAMES EDWARD WADE. 

(Filed 24 March, 1965.) 

Paren t  a n d  Child 1; Bastards 3 5- 
While a married woman may testify as to illicit sexual relations dur- 

ing coverture in an action directly involving the parentage of her child, she 
may not testify as to nonnccess of the husband when such testimony tends 
to hasterdize her child begotten or born cluring the existence of the mar- 
riage. 
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APPEAL by defendant from Parker, J., November 1961 Criminal Ses- 
sion of WAYNE. 

Prosecution upon a warrant charging defendant with violating G.S. 
49-2 by unlawfully and wilfully neglecting to support and maintain his 
illegitimate son, James Ray Vernatte, and that Peggy Jean Vernatte is 
the mother of said illegitimate cliild. The date of wilful nonsupport is 
not alleged in the warrant, though i t  does allege the illegitimate child 
was born within tliree years prior to the date the warrant was sworn 
out, which was on 17 April 1964. 

Plea: Not guilty. Verdict: Guilty as charged. 
From judgment imposed defendant appeals. 

Attorney General T. TV. Bruton and Deputy Attorney General Harry 
W. McGalliard for the State. 

John S. Peacock and Joseph H. Davis for defendant appellant. 

PER CURIAM. The State offered in evidence the testimony of one 
witness, Peggy Jean Vernatte. She testified without objection as fol- 
lows in substance: She is married to Jesse Willard Vernatte. She met 
defendant in 1962. She became pregnant by defendant in June or July 
1963, which resulted in her giving birth to James Ray Vernatte on 13 
March 1964. Defendant is his father. She asked him to support his son, 
which he refused to do, and she took out a warrant against him. 

For the purpose of showing nonaccess of her husband when the child 
was begotten, the State was permitted. over defendant's objections, to 
have Peggy Jean Vernatte to testify to the effect that she and her hus- 
band separated on 9 July 1961 in Jacksonville, Florida, and she has 
not seen him since. The defendant excepted to the admission of this 
evidence, and assigns its adinission as error. 

The rule is firmly settled in this jurisdiction that neither the hus- 
band nor the ~ ~ i f e  is competent to testify as to the nonaccess of the 
husband in a bastardy or other proceeding, where such testimony tends 
to bastardize a child of the wife either begotten or born during the ex- 
istence of the marriage. The evidence of nonaccess, if there be such, 
must come from third persons. S. v. Aldridge, 251 N.C. 297, 118 S.E. 2d 
766; S. v. Campo, 233 N.C. 79, 62 S.E. 2d 500; S. v. Bowman, 231 N.C. 
51, 55, S.E. 2d 789; S.  v. Bozuman, 230 N.C. 203, 52 S.E. 2d 345; Ray 
v .  Ray, 219 N.C. 217, 13 S.E. 2d 224; Boykin v. Boykin, 70 N.C. 262, 
16 Am. Rcp. 776; S. v. Tl'zlson, 32K.C.  131; S. v. P e t t a u q ,  10 9.C. 
623. Therefore, the court con~n~itted error in receiving the evidence 
given by Peggy Jean Vernatte. 

In Ray v. Ray ,  supra, the Court, speaking of the competency of a 
married woman to testify as to the paternity of her child born in wed- 
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lock, had this to say: "The wife is not a competent witness to prove the 
nonaccess of the husband. * * " However, she is permitted to testify 
as to the illicit relations in actions directly involving the parentage of 
the child, for in such cases, proof thereof frequently would be an im- 
possibility except through the testimony of the woman." 

For error in the admission of prejudicial evidence, defendant is en- 
titled to a new trial. S. v. Virgil, 263 N.C. 73, 138 S.E. 2d 777. The At- 
torney General with his custoinary fairness confesses error. 

The solicitor should move in the superior court to amend the war- 
rant so as to allege the date of the offense charged. 

New trial. 

PAUL McNAIR, A MINOR REPRESENTED HEREIN BY CHANNIE McNAIR, RIB 

NEXT FRIEND V. f i W I O N  COLE GOODWIN. 

(Filed 24 March, 1965.) 

1. Appeal and Error g 4% 
The inadvertent use of the phrase "beyond a reasonable doubt" in charg- 

ing upon the quantum of proof in a civil action must be held for preju- 
dicial error, notwithstanding that in other portions of the charge the 
court correctly states the quantum of proof required. 

2. Automobiles g 7- 
The duty of a motorist to exercise due care to avoid colliding with an- 

other vehicle is not limited to other vehicles being operated as required by 
lam, since reasonable prudence requires a motorist who sees another ve- 
hicle being operated in a negligent manner to take all the more care to 
aroid collision. G.S. 20-141 (c)  . 

APPEAL by plaintiff from Parker, J., September-October 1964 Civil 
Session of WAYNE. 

Action for personal injuries. On September 9, 1961, about 6:30 p.m., 
plaintiff was a guest passenger in the automobile of Clifton Forte, 
who was traveling west on a two-lane, unpaved country road. Forte 
was following a vehicle driven by Robert Wellington and was meeting 
defendant, who was traveling east. The road was very dusty. After de- 
fendant passed the TTTellington car, there was a collision between his 
vehicle and that of Forte. The impact seriously injured plaintiff. He 
alleges, and offered evidence tending to show, that defendant operated 
his vehicle to his left of the center of the road and thereby proximately 
caused the collision. Defendant alleges, and offered evidence tending 
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to show, tha t  the collision occurred when Forte drove his automobile 
into defendant's lane of travel. The jury answered the issue of negli- 
gence in favor of defendant. From a judgment tha t  plaintiff recover 
nothing he appeals, assigning errors in the charge. 

James IY. Smith and TV. Harrell Ezlerett, Jr., for plaintiff. 
Braswell & Strickland for defendant. 

PER CURIARI. AS his last mandate to the jury on the first issue, 
his Honor instructed as follows: 

"If the plaintiff has failed to satisfy you of any one of the al- 
leged acts of negligence, from the evidence, or by its greater 
weight, or has further failed to satisfy you that  either one or 
more of such alleged acts of negligence, if he has satisfied you of 
their truth beyond a reasonable doubt, was one of the proximate 
causes, or the proximate cause, of the injury or damage, it ~ o u l d  
be your duty to answer tlie first issue 'No'." 

This instruction is so obviously conflicting and confusing that  i t  must 
be held to be prejudicial error. With reference to a similar instruction, 
this Court said in Askew v. Coach Co., 221 N.C. 468, 468, 20 S.E. 2d 
286, 286: "While the use of the phrase 'beyond a reasonable doubt' in 
the instruction complained of was evidently an inadvertence on the part  
of the judge, i t  was none the less prejudicial to the plaintiff, and neces- 
sitates a new trial." It is true here, as i t  was in the Askew case, tha t  
in preceding portions of the charge, the court had given the correct 
rule as to the quantum of proof required of the plaintiff on the first 
issue and had explained the meaning of greater weight of the evidence. 
Nevertheless, this instruction carried the implication that  to establish 
acts of negligence a higher degree of proof was necessary than to 
establish proximate cause. 

After instructing the jury that  there was no evidence that  either 
Forte or defendant was exceeding tlie speed limit, the judge charged: 

"But, of course, the fact that  the speed is lower than the max- 
imum limit set out in the statute does not relieve the operator of 
the duty to decrease speed when traveling upon a road where 
special hazard exists, either by  traffic on the road, condition of 
the road, weather conditions or the width of the road, or any other 
highway conditions, and the operator is required to decrease speed 
to such extent as may be necessary to avoid colliding with any 
other (motorists) . . . nrlio, themselves, are complying with the 
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law, with the legal requirements, and the duty of all operators of 
motor vehicles to exercise and use due care." 

The import of this instruction is that a rnotorist has no duty to decrease 
his speed to avoid colliding with another vehicle on the liighway which 
is being driven in a negligcnt manner. This is not the lam. Reasonable 
prudence requires a motorist who sees another vehicle being operated 
upon the highway in a negligrnt mannc>r, to take all the more care to 
avoid a collision. G.S. 20-141(c) does not limit its protection to mo- 
torists and the passengers of nlotorists who are within the law; it en- 
joins all motorists "to avoid causing injury to any person or property 
either on or off the highway, in compliance with legal requirements and 
the duty of all persons to use due care." (Italics ours.) The challenged 
instruction bore too heavily upon plaintiff, a passenger who needed to 
show only that defendant's negligence was one of the proximate causes 
of his injuries in order to recover from defendant. 

For the errors noted there must be a 
New trial. 

KELLY KORNEGAY ARD CHARLES C. HOOKS, TRADING AS GOLDSBORO 
NEOX SIGN COMPANY v. B. S. WARREN, TWIN@ as BOBBY'S 
CHICKEN KING. 

(Filed 24 March, 1965.) 

Evidence 8 58- 

In an action to recover the contract price of an advertising sign erected 
for defendant, i t  is competent upon cross-examination to question defen- 
dant concerning a prior transaction in which defendant did not pay plain- 
tiffs for a sign until suit was brought, the question being within the bounds 
of permissible cross-examination as bearing on credibility. 

APPEAL by defendant from Parker, J., September-October 1964 Ses- 
sion of WAYNE. 

Plaintiffs alleged they constructed and installed a billboard sign for 
defendant in full con~pliance n-it11 the terms of their written contract 
(Exhibit A) for which defendant, as provided in said contract, n-as 
obligated to pay the sum of $772.44 but refused to do so. Defendant, 
answering, admitted it entered into said contract, but asserted the bill- 
board constructed and installed by plaintiffs did not cornply in certam 
particulars with the epecifications sct forth therein. Appropriate issues 
were submitted to the jury and answered in favor of plaintiffs. Judg- 
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ment for plaintiffs in accordance with the verdict was entered. Defen- 
dant excepted and appealed. 

Langston & Langston for plaintiff appellees. 
E d m m l s o n  c4: Ednzundson for  de fendan t  appellant.  

PER CURIAX. The court, during the cross-examination of defen- 
dant, permitted plaintiffs' counsel, over objection, to question defen- 
dant concerning a prior transaction in which defendant did not pay 
plaintiffs for a sign until plaintiffs brought suit and recovered judg- 
ment therefor. All of defendant's assignments of error are based on ex- 
ceptions to said rulings. When considered in the context of all the evi- 
dence herein, the questions to which defendant objected were per- 
missible on cross-examination as bearing on the credibility of his tes- 
timony. hloreover, the testimony elicited thereby was of minimal sig- 
nificance. 

No error. 

STATE O F  NORTH CAROLINA v. JOHN S. HORD. 

(Filed 7 April, 1965.) 

1. Municipal  Corpora t ions  5 4- 

A municipal corporation has only such powers a s  a r e  granted to  i t  by 
its charter and by the general Ian7, together with such powers a s  are  neces. 
sarily implied from those given. 

2. Municipal  Corpora t ions  9 7- 
A municipal corporation is delegated power to appoint police officers hav- 

ing the same anthoritr  to make arrests and execute criminal process within 
the nnmicipal limits a s  is  vested by l a v  in a sheriff. G.S. 160-20, G.S. 160-21. 

3. S a m e ;  P u b l i c  Officers 5 1- 
A chief of police, a s  well a s  a policeman, when duly appointed pursuant 

to  statutory authority is charged with the duty of enforcing the ordinnncc~ 
of the nl~mici~)ali ty and the criminal laws of the State within the limits of 
the n ~ ~ ~ i ~ i c i p a l i @ ,  and therefore is  a n  officer within the meaning of G.S. 
14-30. 

4. Pub l i c  Officers # 1- 

The eciential difference b e h e e n  a public office and a mere employment 
is tha t  the iucumhent of a public office iu charged xi th duties involving the 
excrcise of some  orti ti on of the sovereign power. 
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5. Indictment and Warrant $j <9- 

Ordinar!lg an indictulerit for a statutory offense may charge the offense 
in the language of the statute, but if the statute does not set forth with 
sufficient certainty all of the essential elements necessary to constitute the 
offense ho as to inform defendant of the exact charge, enable him to prepare 
his defense, support a plea of former joopardy to a subsequent prosecution 
for the samc ottense, and enable the court upon conviction to pronounce 
sentence, the language of the statute must be supplemented so as  to provirle 
this certamty. 

6. Public Offices 9 11- 

An indictment charging the chief of police or a police officer of a munic- 
ipality with unlawfully, wilfully and corruptly refusing to discharge his 
duty to investigate and bring to prosecution a named person for maintain- 
ing a 11oube of prostitution, without charging that such house of prostitu- 
tion was maintained within the jurisdiction of the municipal police depart- 
ment, is fatally defective. 

7. same-- 
An indictment charging that the chief of police or a police officer of n 

municipality did unlawfully, wilfully and corruptly omit to discharge his 
duties to inrrstigate and bring to prosecution a named person for main- 
taining a house of prostitution on a designated street within the city, 
sufficiently charges a riolation of G.S. 14-230 by the officer, since it  charges 
a failure of the officer to act in regard to a violation of law within the 
jurisdiction of the municipal police department. G.S. 14-201. 

8. Same-- 
An indictment of the chief of police or a police officer for unlawfully, 

wilfully and corruptly failing to investigate a designated tourist home and 
the occupants thereof a t  a designated locality, without averring facts dis- 
closing the reason or necessity for such investigation, is insufficient to 
charge a riolation of G.S. 14-230. 

9. Same- 
An indictment charging the chief of police with unlawfully, wilfully and 

corruptly failing to discharge a duty of his office in that he failed to in- 
restigate the handling and failure of his officers to make an arrest in re- 
gard to brc,aliing and entering a designated store "all to the knowledge" 
of tlie said chief of police, w~thout alleging any mishandling of tlie case or 
any reason nliy the chief of police should have concerned hi~n=elf particu- 
larly with the case, held not to charge a violation of G.S. 14-230, since an 
administrative delmrtnient head is not under duty to supervise each ac- 
tivity of each mtuiher of his department. 

10. Same- 
An indictn~cnt cllarging a chief of police with unlawfully, wilfully and 

corruptly failing to exercise proper supervision, proper control, proper dis- 
cipline and failing to inrestigate various activities of members of the police 
department of a city, fails to charge a violation of G.S. 14-230. 
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11. Same-- 
An indictment charging a chief of police or police officer with unlawfully. 

wilfully and corruptly failing to investigate and bring to prosecution for  
gambling l~ersou.; in a designated block of a city, without averring what  
people were guilty of gambling, does not charge a riolation of G.S. 14-230. 

An indictment charging a chief of police with unlan-fully, wilfully and 
c o r r n p t l ~  neslecting to cite a named police officer before the Civil Service 
Connnissiou prior to the time of the resignation of such officer, without 
averring that the officer had committed any crime or other infraction of 
law which nonld justify or require the  chief to report such officer to  the  
Civil Serrice Commission before the time of his resignation, fails to charg? 
a riolation of G.S. 14-230. 

APPEAL by the State froin Lathnm, S.J., 14 December 1964 Conflict 
Criminal Session of NECKLENBURG. 

The court helow heard a motion to quash the sixteen bills of indict- 
ment returned against the defendant on two grounds: (1) Tha t  these 
bills are defectwe in tha t  they " iF )a i l  to allege lucidly and accurately 
all the essential elements of the offense endeavored to  be charged so as 
to enable the dcfendant to identify the offense with which he is sought 
to be charged; to protect the defendant from being tmice put  in jeopardy 
for the same offense; to  enable the defendant to prepare for trial; and 
to enable the court on conviction or plea of nolo contendere or guilty 
t o  pronounce sentence according to  the rights in the case"; and (2) 
t ha t  the defendant is not a public official within the purview of G.S. 
14-230, the statute which these bills purport to  charge the defendant 
with having vlolnted. 

The first bill of indictment listed in each of the numbered paragraphs 
set out hclow cha rgc  the dcfendant with having ulzlfully failed to dis- 
charge his official duties with respect to the matters charged therein, 
and the second bil! of indictment chalges the defendant with having 
c o m ~ p t l y  failed to discharge his official duties with respcct to the same 
matters. Tile forlnal parts of these bllls. which appear in c~acli of them, 
~ 1 1 1  be copied only in paragraph (1) l~elon-. The remaining pertinent 
parts of the siateen bills of ~ndictnient are as  f o l l o ~ s :  

(1) Bills Xos. 42968 and 42969 charge the defendant wit!l 
failing "to investigate and bring to  prosecution, 11nry Trapp  for 
setting up, maintaining anti operating a pl:ice, structure and bui!d- 
ing for the Imrpose of prostitution and :issignation, ail to t!le 
linonletlge of John S. Hortl and to the injury of the public and the 
people of the City of Clmlot te ,  S o r t h  Carolina, all in violation of 
his oat11 and public duty, against the form of the statute in such 
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case made and provided and against the peace and dignity of the 
State." 

(2) Bllls Sos .  42970 and 42973 charge the defendant with 
falling "to inveit~gnte and bring to prosecution Babe Broadway 
for ~e t t lng  ul), innintaining and operating a place, structure and 
bulldlng for the puiposc. of piostitution and assignation on E m t  
Ninth btwet, Charlotte, Sor th  Cxolina " * *." 

(3) Bills Sos .  42971 and 42972 charge the defendant with 
failing "to investigate the Queens Tourist Home and the occu- 
pants thereof, 517 West Ninth Street, Charlotte, Korth Carolina 
* X X I 1  

(4) Bills Nos. 42973 and 42974 charge tlle defendant with fail- 
ing "to investigate the handling and failure to make arrest in the 
cases of breaking and entering a t  Louis and Son's D r y  Goods 
Store, Charlotte, North Carolina * * *." 

( 5 )  Bills Kos. 42977 and -22976 charge the defendant with fail- 
ing to exercise "the proper supervisions, proper control, proper 
discipline, tliorough investigation of activitics, and thorough in- 
spection of the various activities of various members of the Po- 
lice Dep:lrtment of the City of C:hnrlotte, North Carolina * * *." 

(6) Bills Kos. 42978 and -12979 charge the defendant with fail- 
ing to discharge his official duties in tha t  he omitted to investigate 
"into the handling of the case of State of North Carolina against 
Herbert P. Cook on the charge of did steal, take and carry away 
1208 gallons of Gulf No-Nox g:~soline tlle property of Gulf Oil 
Corporation, * * * of the value of more than $200.00, to wit: 
$366.02, he, the said John S. Hord being the Chief of Police of the 
City of Charlotte, North Carolina, responsible fur and in charge 
of all investigations by  the police officers of tlle City Police De- 
partment,, of the City of Charlotte, Korth Carolina * * "." 

(7) Rills Nos. 42950 and 42981 charge the defendant with 
having failed in his duty "to investigate and bring to prosecution 
for gmlbling, persons in the 4100 block of North Tryon Street, 
Charlotte, Sor th  Carolina * * *." 

(8) Bills Nos. 42982 and 42983 chzrge the defendant with 
having neglected "to cite police officer Bernie TTT. Stogner of the 
Police Del~nrtmeiit of the C,ity of Charlotte, North Carolina, be- 
fore the Civil Service Commission of Charlotte, North Carolina, 
before his resignation on September 14, 1964 * * *." 

The motion to quash each of the sixteen bills of indictment mas al- 
lowed and the State appeals, assigning error. 



N.C.] SPRING TERM, 1965. 153 

Attorney General Bruton, Deputy Attorney General Harry  TV. Mc- 
Gallzard, Asst. Attorney General James F. Bdlock for the State, ap- 
pellant. 

Bailey & Booe for defendant appellee. 

DEXNY, C.J. At  tlie tlireqhold of this appeal, we must determine 
whether or not the position of the dcfendnnt as Chief of Police of the 
Clty of Charlotte IS an officc IT-itliin the meaning of G.S. 14-230, ~vliicll 
reads as iollows: 

"If any clerk of any court of record, slieriff, justice of thc 
peace, recorder, prosecutmg attorney of any recorder's r o ~ r t ,  
county coinnlicsloner, county surveyor, corowr, treazurer, con- 
stable or official of any of tlie State institutions, or of any 
county, city or town, sliall ~villfully onlit, neglect or refuqe to d ~ s -  
clialge any of the d u t m  of liis office, for default ~vliereof it 1s not 
elsewhere provided tliat lie shall be indicted, lie sliall be gullty of 
a misdeiiieanor. If i t  shall be nroved tha t  such officer, after h ~ s  
qualification, willfully 2nd corruptly omitted, ne~lec ted  or refused 
to discliarge any of the duties of his ofice, or willfully and cor- 
ruptly violated his oatli of office according to the true intcnt a n J  
ineaning thereof, such officcr shall be guilty of niiobehavior in 
office, and sliall be punished by removal thcrefroni nilder the sen- 
tence of the court as a part of tlie punisllinent for thc offense, and 
sliall also be fined or iiilprisoned in the discretion of the court." 

First, let us examine the hlstory of tlie foregoing statute, A. statute 
containing proviiionq similar to those in tlie first sentence of the abovz 
statute n-as enacted in Chapter 32, # 107, Battle's Revisal of 1873, 
amended and codified in The Codc of Sort11 Carolina, 1883, Tol. I, 
1090, the latter statute reading a i  follows: 

"If any clerk, sheriff, justice of the peace, or any  other officer, 
~ v h o  is required, in cntermg upon liis oflire, to take ail oatli of 
office, sliall wilfully omit, neglect or refuse to discharge any of the 
duties of his officc, for default whcreof it is not elsewhere provided 
that  he shall be indicted, the clcrk or other officer so offending shall 
be guilty of a m~sdemeanor. hid if it ellall be proved, thit any 
such officer, after his qual~fication, sliall have violated his said oath, 
and willingly and corruptly have done anything contrary to the 
true intent and nicaiiing thereof, bucli officer 41all be guilty of mis- 
behaviour in office, and ellall he punished by removal therefrom 
under tlie sentence of the court as a part of the punlshrnent for 
the offence; and sha11 also be fined and inipriconed, in the discre- 
tion of the court." 
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Section 1090 was superseded in 1901 by Chapter 270, S 2, of the 
Public Laws of 1901, and codified in the Revisal of 1905, in # 3592, with 
substantially the sanie provisions which exist in our present statute. 
See also C.S. 4384. 

It will be noted that  the words, "who i~ required, in entering upon his 
office, to take an oath of office," were oinitted in Chapter 270, 8 2, of 
the Public L a x  of 1901, codified in the Revisal of 1905, in S 3592. 
The General -%ssembly undoubtedly felt that  such words were mere 
surplusage in 11gl:t of tlie statement in the second sentence in the  
statute, to wit :  " ( 0 ) r  willfully and corruptly violated his oath of 
office according to the true intent and nlcaning thereof * * *." 

A municlpnl corporation has only such powers as  are granted to i t  by  
the General Assembly in its specific chaitcr or by  the gentral laws of 
the State applicable lo all niunicipal corporations, or such powers as 
are necessarily implied b y  those given. G.S. 160-1 through G.S. 160- 
509; Stnrbzick v. Havelock, 252 N.C. 176, 113 S E. 2d 278; S. v. Mc- 
G ~ a l u ,  249 N.C. 205, 105 S.E. 2d 639; Laughz~zghoz~se V. -Yew Bern, 232 
N.C. 596, 61 S.E. 2d 802; Stephenson v. Ralezgh, 232 N.C. 42, 59 S.E. 
2d 195. 

The p o w r  of a municipal corporation to  appoint policemen is given 
in G.S. 160-20. Green v. Kitchin, 229 N.C. 450, 50 S.E. 2d 543. &lore- 
over, G.S. 160-21 provides: "A policeman shall have the sanie authority 
to make arrests and to execute cr~iixnal process, within tlie town limits, 
as  is vested b y  law in a sheriff." 

The  case of Barlow V. Benfield, 231 N.C. 663, 58 S E. 2d 637, was an  
action in the nature of quo  warranto to determine the right of Benfield 
t o  hold the office of Chief of Police of Granite Falls. G.S. 160-23 a t  tha t  
time provided: "KO person shall be mayor, com~ni~sioner,  intendant of 
police, a lder~nan or other chief officer of any city or town unless he 
:hall be n qudificd voter therein." Bmfield was not n qualified voter 
of Granite Falls. Devin, J., later C.J., speaking for the Court, said: 
"The office of chief of police of an  incorporated town, as Granite Falls 
is admitted to  be, is a public office. F o m l  v. IInll, 111 N.C. 360, 16 S.E. 
420." 

G.S. 160-23 was remi t ten  in Chapter 24 of the 1951 Session L a w  
of North Caro1:na to read ns follo~vs: T o  person s1i:tll be mayor, coin- 
mi~sioner,  counclln~an, or a ldern~an of any city or town unless he shall 
be a qualified voter therein." Thiq clinnge in the law, ho~vever, in our 
opinion, has no bearing whatever on the qlle-tion as to ~vhether or not a 
chief of police or a policernan is a public officer. The  statute deals 
merely with the qualification of the appointee and not with the char- 
acter of the  ofice. 



N.C.] SPRIKG TERM, 1965. 155 

I n  the case of Foard v. Hall, 111 X.C. 369, 16 S.E. 420, this Court 
held that  tlie office of chicf of police i. such an office tliat a p o  war- 
ranto might he brought to try the title thcreto. 

In  Jlcl lhenny v. It'ilmington, 127 X.C. 146, 37 S.E. 197, 50 L.R.A. 
470, this Court held that  a policeman is an officcr of the State. 

Solne jurisdictions in this country hold that policemen are officers of 
the state hecauze they exercise the sovereign 1)owers of the state in 
performing their dutics as policemen; otliers liold that  sucli police~nen 
are officers of the municipality because they arc charged n i t h  the duty 
to enforce the ordiiiances of the ~nunicipnlity. Some other.; ! d d  tha t  
policemen are merely employees of the municipality. The statutory pro- 
visions involved in the different jurisdictions in this country vnry 
widely. However, in our opinion, a cliief of police as well as a police- 
man: when duly appointed to  such position. pursuant to  statutory nu- 
thority, is an officer vi thin thc meaning of G.S. 14-230, and we so hold. 

It is not the nietliod by wliich a policeman beconies n member of 
the police force of a municipality that  determines his status but the 
nature and extent of his duties and responsibilities with which lie is 
charged under tlie lam. Cornet v. ~ h a t t a k m ~ a .  163 Tenn. 563, 36 S.W. 
2d 745. 

To constitute an office, as distinguished from employment, i t  is es- 
sentlal tliat the postion liiust have been created by the constitution or 
statutes of the sovereignty, or that  the sovereign power shall have dele- 
gated to an inferior body the right to  create the positlon in question. 
.Anno. - Office and En~p loyn~en t  - Distinction, 140 9.L.R. 1079. 

An essential dli'ference b e t ~ ~ e e n  a publlc office and mere employment 
is tlie fact that  the dutles of tlie inculnbent of an office shall mvolve 
the exercise of some portlon of the sovereign power. 42 *lm. Jur., Public 
Officers, 5 13, page 891; 93 L.R 337 Xnno - Offire and Enlploynent 
-Distinction; Sixth Decennlnl Digest, 1946-1956, Yol. 24, Officer2 . 
Key Sumber  1, rl iere the authorities are collected from 21 jurisdictions 
which support the above w c v ,  and none are cited to the contrary. 

I n  v i cx  of the fact that  a cliief of pol~ce a5 well a policeman is 
charged w t h  the duty to  enforce the ordinances of tlie city or t onn  in 
which he is appointed to serve, as  well as the criminal lnns of the 
state w t h i n  tlie limit> of such city or t onn ,  such chief of pc!ice or 
policeman is an officer of such city or town within the meaning of G.S. 
14-230, and this vlew iq in ncrord wit11 the follo~nnr: autlioritle~. l l c -  
Quillln on ,1Iunicipal Corporations, T'ol. 16, a 45.11; S. 21. Stone. 240 
Aln. 677, 200 So. 7%; S. zl. Kwtz ,  78 AArlz. 213, 278 P. 2d 406; Brozoz 
v. Boyd, 33 Cal. A. 2d 416, 91 P. 2d 926; Temple 1). City of S e w  Rnt-  
tain, 127 Conn. 170, 15 A. 2d 318; S.  2,. Glenn, 39 Del. 584, 4 A. 2tl 366; 
C w r y  v. Hanzmond, 134 Fla. 63, 16 So. 2d 523; Bz~hho l t z  v. Hzll, 17s  
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Ald. 280, 13 A. 2d 348; Olson v. City of Highland Park ,  312 hlich. 688, 
20 N.K. 2d 773; Duncan v. Board oj Fzre and Police Cum'rs., 131 
N.J.L. 443, 37 -1. 2d 85; Cantelme v. illcClellan, 282 N.Y. 166, 25 N.E. 
2d 972; S.  v. Scott,  93 Oliio App. 197, 118 K.E. 2d 4%; illorrrs v. P a ~ k s ,  
145 Ore. 481, 23 P. 2d 213; 3Iann v. Cztg of Lynchburg, 129 Va. 453, 
106 S.E. 371; Satlonal  L. R. Bd.  v. Jones & Laughlm Steel Corp., 
331 U.S. 416, 91 L. Ed.  1575. 

I n  the last clted case, the question was whether certain eniployees of 
tlie defendant corporation who, a t  its request, had been appointed spe- 
cial policemen to guard its plants during n-artiine, were still einployees 
of tlie conipnny and eiitltled to rnaintain their rights in the labor unlon 
in which they were members. The Labor Board held their rights were 
not impaired by reason of their having been deputized as special po- 
licemen. The Board n a s  overruled and appealed to the Supreme Court 
of the United States whxh  reversed the decision of the lower court. 
The Court said : 

"We find i t  impossible to say that  the Board is n7rong in adopt- 
ing this pollcy as to deputized guards. It is a common practice in 
this country for private v~~ tc ln i l cn  or guards to be vested with the 
powers of policemen, sheriffs or peace officers to protect the pri- 
vate property of their private employers. -2nd when they are per- 
forming their police functions, t h y  arc acting as public officers 
and assume all the poviers and liab~lities attaching thereto. Thorn- 
ton v. JIissowi P .  R. C'o., 42 310. App. 58;  Dempsey v. IYeru 
170rk C. & H.  R. R. Co., 146 N.Y. 290, 40 N.E. 867; JIcIinzn v. 
Baltimore R. 0. R. Co., 63 IV. Va. 233, 64 S.E. 18, 23 L.R.A. N.S. 
289, 131 Ani. St. Rep. 964, 17 Ann. Cas. 634; A~eallzis v. Hutchznson 
B?,zusen~ent Co., 126 Me. 469, 139 A. G71, 53 A.L.R. 1191. But it 
has never been assumcd that  such dcputizcd guards thereby cease 
to be employees of the company concerned or that  they become 
municipal employees for all purposes. * * " 

"The court bclow pointed out that  the Ohio law on the status 
and duties of special policemen is in accord n-ith the general ride 
which we have noted. In  other words, special policemen are public 
oEcers ~ 1 1 c n  performing their public duties. S e w  York ,  C. c !  S t .  
L. R. C'o. u .  Fiebaclc, 87 Ohio St. 234, 100 N.E. 889, 43 L.R.A. K.S. 
l lG4 ;  Pennsylvanza R. Co. 27. Deal. 116 Ohio St. 408, 13.3 hT.E. 502. 
B u t  none of t!ie Oliio cases nttemi~ts io say tha t  tlie public statub 
of special policemen dcstroys coinpletc~ly their private status as 
employees of individual companies. * " *" 

Since n-e have reached the conclusion that  a chief of police as well 
as a policeman is an officer of the muriicipality which engages his ser- 
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vices, within the meaning of tlie provisions of G.S. 14-230, we must now 
consider whether tlie sixteen bills of indictrnent returned against the 
defendant, or any of them, are valid and should not have been quashed. 

I n  the ca+e of S. v. Greer, 238 K.C. 323, 77 S.E. 2d 917, Parker, J., 
speaklng for the Court, said: 

"Tlie autl iori tm are in unlson that  an ~ndlctment, nliether nt 
common law or under a statute, to  be good must allcge lucldly and 
accur:ttcly all the esential  element, of the offense endeavored to  
be charged. Tlie purpose of such c onstitut1onal provis~ons IS : (1) 
such certainty in the statement of the nccusat~on as  ~ ~ 1 1  nidentify 
the offense w t h  ~ h l c h  the accused 1s sought to  be charged; ( 2 )  
to protect the accuscd flom bang  tnice put  In jeopardy for tile 
same oficnse; (3)  to enable the accused to prepale for trial, and 
(4) to enable the court, on comlc.tion or plea of no10 contenderc 
or guilty to pronounce sentence according to  the rights of the 
case. 8. v. Cole. 202 K.C. 592, 163 S.E. 594; S. v. Gregorg, 223 
N C. 415, 27 S E. 2d 140; S. 21. Morgan, 226 S C. 414, 35 S E. 2d 
166; S. v. ;11711er, 231 N.C. 419, 57 S.E. 2d 392; S. v. Gzbbs, 234 
K.C. 259, 66 S E 2d 883. * * * 

"The general rule in thla State and elsenliere 1s that  an indict- 
ment for a statutoly offense 1s sufficient, ~f the offense is charged 
In tlie ~ o ~ d s  of tlie statute, eltllcr literally or sub.t:intially, 01 In 
equivalent n oicls. " " * This rule does not apply n licre the n ordq 
of the statute do not, nltliout uncc>rtnmty or :~lnhigulty, set folth 
all the eesent~al elemcnt- necessary to con-titute tile offense soug!it 
to be charged In the indictment, bo as  to inform the defendant of 
the exact charge of nhicli lie is accused to enable linn to pcpa rc  
111s defeiibe, to plead 111s convlctlon or acquittal as a b l r  to further 
prosecution for tile w n e  offenw, and upon conr'lctlon to cnable the 
court to ponouncc .enttnce. I n  such a sltuntlon tlie &tutory 
wortis muqt be m~pplcmented in the  indictment 1)y otlicr nllega- 
tlons which explicitly and nccuratcly set forth e\ely e > ~ e n t ~ a l  ele- 
ment of tlie ofiense wlth sucli exartitude nil to leave no doubt in 
tlie nimd- of the a c c ~ i ~ c t l  nnd tlie coult as  to tllz q)cclfic off cn-e In- 
tended to be cliargcci * " "" 

Bills 750s. 42968 and E l 6 9  charge tliat the defendant ualnnfullv. 
wilfully and corruptly did onill and icfu-e to d~sclinlgc one of his offi- 
cial duties to  inve,-tlgate and h n g  t o  pro:emtlon l l n r y  Trnpp, for 
setting up, nmintainlng and opcrntmg :t place, structure :mcI h i ld lnq  
for the purpose of l~roslitution and asslgnntion. H o ~ ~ e v c r ,  there 1. iiot!i- 
ing in these bills dleging tliat Mary  T r q ~  nialntaiiied sucli n place of 
prostitution within the City of Charlotte or in JIecldenburg County, 
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w ~ t h l n  the jur isd~ct~on of the Pollce D q m t m e n t  of the City of Char- 
lotte. I n  our oplnlon, such bdls are defectlye and were properly quashed. 

Bills Sos .  42970 m d  42973 c lmgc t h t  tlie defendant dld unlawfully, 
wl.:lfully and colruptly olmt to d ~ s c l m g e  one of 111s official duties as 
Chef  of Police of the City of C lmlo t t t~ ,  sald duty beng  to  lnvestlgate 
and bimg to prosecution Babe Blondnay,  for setting up, maintaining 
and operating a place, s t r u c t ~ ~ r e  and b~uldmg for the puipo-e of proq- 
tltution and asslgnatlon, on Eas t  Xinth Street, Cllailottc, Nolth Car- 
o l ~ n a ,  all to the hnorr ledge of tlie defenclmt, c i  cefern 

G S. 14-201 prov~des tliat ~t is "' " unlawful: 1 To keep, set 
up, malntam, or operote any place, stnlctuie, b u ~ l d ~ n g  or convcyance 
for the purpocc, of prostltutlon or asslgnatlon " 

These bills of nldlctnlent clialgc that the defendant h e w  tha t  Babe 
B r o a d ~ r a y  n as operatmg a place of p ~ o \ t i r u t ~ o n  In v~olatlon of the law, 
on East  Ninth Street 111 the Clty of Cllarlotte, and tha t  he ~ v ~ l f u l l y  
and corruptly dld o m t  to mr-rsllgate and bring to prosccut~on Babe 
Broadway for sucli vlolat~on.  We t l m k  these bllls of ~ndlctnlent ade- 
quately lnforined tlie defendant as to the spec~fic offenses intended to  
be climged. Therefore, n c  hold tllat thebe blilb are valid and should not 
have been quashed. 

13111s hTos 42971 and 42952 charge that  the defendant dld unlawfully, 
wllfullg and corruptly fa11 to mvcstigate the Queens Tourlst H o ~ n e  and 
tlie occupants thereof. 517 \Test S m t h  Street, Charlotte, Sort11 Car- 
olmn The reason or necessity for such In~cstlgatlon is und~sclosed. 
CertninIy no offense is ciiarged agalnst the defendant in thece bllls, 
and they were properly quashed. 

B ~ l l s  Xos 42973 and 42974 charge that  the defendant unlawfully, 
~ r l l fu l ly  and corruptly faded to  dlscliarge the dutles of 111s office in 
tha t  he d ~ d  not "investigate the liandllng and fallure to  malie arrest in 
tlie cases of l~reaklng and entellng a t  Loulr and Son's D r y  Goods 
Store, Cliarlotte, North Carolma, all to the knowledge of John S. 
Hord ' * *." 

These h l l s  do not allege tha t  there was any  mishandlmg of the 
breaklng anti entcnng in the Louis antl $on's D r y  Goods Store cases. 
The lnd~ctnlents do not allege tliat t l~cre  n a s  any reawn n h y  the de- 
fendant sl~ould have concerned lllinself pnltlculally ~ ~ t h  t11o.e cases. 
I t  ia well linown that  tlic head of an admini~trat ivc department d o e  
not perion:tlly superrlhc each ac t~v i ty  of tlic nlelnbers of 111. dcpart- 
ment. If he ncre  lequlred to  ~nvestigate antl handle each caqe lum- 
self, there would be no I cason for 11n1 ing suboi dlnates Cntll tlie State 
can allege tha t  t l m e  ~ r a s  some reason f o ~  tlie Chef  of Po l~ce  to  mvesti- 
gate tliese c,~scq, or that  to 111s bnowledgc there was some m ~ ~ l ~ a n d l l n g  
of the cases that  requ~red his pelsonnl attcntlon, then ~t 1s not per- 
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ceived how he was derelict in his duties in failing to become personally 
involved in the cases. These bills of indictment do not allege any such 
circumstances; therefore, we hold they were properly quashed. 

Bills Sos .  42977 and 42976 charged that  the defendant did unlaw- 
fully, wilfully and corruptly fail to exercise the proper supervision, 
proper control, proper discipline, tliorougli investigation of activities, 
and tllorougli inspection of the various activities of various liiernbers 
of the Police Department of tlie City of Charlotte. 

There is nothing charged in these bills to indicate any criminal neg- 
lect on tlie part  of the defendant. The disclosures in tliese bills, if 
true, tend to suggest the need for an  inrcstigation by the defendant's 
superiors and not a criminal proceeding. I n  our opinion, these bills 
were properly quashed. 

Bills Kos. 42978 and 42979 were properly quashed for the reasons 
stated with respect to bills Nos. 42973 and 42974. Moreover, the con- 
viction of H. P .  Cook for the theft of the property described in said 
bills was upheld by this Court on 24 February 1965, in the case of S. 
v. Cook, 263 N.C. 730, 140 S.E. 2d 305. 

Bills Nos. 42980 alid 42981 charge that  the defendant unla~rfully, 
wilfully and corruptly failed in his duty  to investigate and bring to 
prosecution for gambling, persons in tlie 4100 block of Kortli Tryon 
Street, Charlotte, North Carolina. What people arc gambling on Xorth 
Tryon Street in the City of Charlotte? Seitlier of tliese bills meets the 
requirements for a valid bill of indictment as set out in S. v. Greer, 
supra, and they were properly quashed. 

Bills Sos .  42982 and 32933 cliarge the defendant with unlan-fully, 
wilfully and corruptly having neglected to cite police officer Bernie W. 
Stogner of the Police Depar tnxnt  of the City of Charlotte, North Car- 
olina, before the Civil Service Comnziseion of Charlotte, before his 
resignation on 14 Scpteinher 196% 

There is no indication that  Ptogner had committed any crime or any 
other infraction of the law tha t  ~ o u l d  justify or require the Chief of 
Police of the City of Charlotte to report him to tlie Civil Service Com- 
niission of Charlotte prior to the time of his resignation; therefore, 
these bills were properly quashed. 

The ruling of the court below is reversed in part  and affirmed in part, 
as hereinabove indicated. 

Reversed in part. 
Afirmed in part. 
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STATE O F  NORTH CAROLINA v. JACK FESPERJIAN. 

(Filed 7 April, 1965.) 

APPEAL by the State frorn Lnthain, S.J. ,  14 Deccnibcr 196-4 Conflict 
Criminal Session of ~ \ ~ E C I < L E N B ~ - R G .  

The  defcndant was charged in Bill of Indictment KO. 12939 ~ i t h  
having n-ilfully failed nild refused to discllnrgc one of his official duties 
as a police officer of tlie City of Charlotte, S o r t h  Carolina, said duty  
being to-n-it: "the arrest of M:uy Trapp for setting up, n~nintaining 
and operating n place, structure and h d t i i n g  for tile puqm5e of pros- 
titution and assignation, all to tlie knowledge of Jack  Fespcrimm and 
to the injury of the public and the peol~le of tiic City of Chnrlotte, 
Nortli Carolina, all in violation of his oath and of his public duty," e t  
cetern. 

The  defenclmt Jvas clinrgcd in Bill of Indictment S o .  1"!132 with 
having corruptly and wilfully failed to d i s l ~ n r g c  onc of his official 
duties with r e s p c t  t o  the same nlntters sct forth in Bill Xo. 42930. 

Tlie defendant nloved to quash these bills on the snmc grounds set 
out  in the case of S. 21. Hord,  filccl this day,  ante 149. Thc  motion was 
allowed as to both bill;., and the State appeals pursuant to the pro- 
visions of G.S. 15-179, and assigns error. 

Atformy General Bniton, Deputy Attorney Gemral  Harry  TV. Mc-  
Galllard, dsst .  Attorney General James F. Bzillock for the State, ap- 
pellant. 

Cwszoell & Justwe for defendant appellee. 

PER CVRIAJI. On authority of 8. v. Hord, ante I 9 ,  we hold tha t  a 
duly appointed policeman of tlie City of Cliarlotte, Nortli Carolina, 
is an officer of said City within the meaning of G.S. 14-230. 

Tlie motion to quash, allon-ed by the court belon-, d l  be upheld for 
the reasons set out in the Hord case. 

Aflirmed. 

STATE O F  SORTH CAROLINA v. W. P. HUCKS. 

(Filed 7 April. 1963.) 

Pnblic Officers 3 11- 
An indict~nent charging a police offi~er with wilfully and corruptly fail- 

ing to arrest a designated person for a felony, without averring that a 
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warrant for arrest had been issued or tha t  the offense was committed in 
the presence of the otticer or tha t  the officer had reasonable ground to be- 
liere tliat such felony had been committed and tha t  the accused would 
e~acle  arrest  if nut immediately taken into custody, fails to charge a rio- 
lation of G.8. 14-230. 

, ~ P P E ~ L  by the State from L a t h a m ,  S.J., 11 December 1964 Conflict 
Crinilnal Session of MFCXLENBURG. 

The defendant wn charged in Rlll of Indictment Yo. 42984 ~ i t h  
having corruptly and wilfully omitted to dlschnrge liiq duty  a< a pollce 
officrr of the City of Charlotte, Korth Carolma, during the years l9G3 
through 1964, +ucli duty  bemg to-mt:  "the arrest and apl)rellension of 
Betty Delorls EIelins on the charge of dld, unlawfully and felomouslp 
of her own head and imagiimtion dlcl wittingly and falbcly lnnlie, forge 
and counterfelt and dlti wittingly : ~ s w i t  to the fal.cly maklng, forging 
and counterfeiting certain chccl~s oil -1Ir. and N r s  Fletcher 11. Pcele, 
for the period of h l a y  30, 1962 to  June 2, 196"~-liicli is a felony under 
the l a m  of the State of Korth Carolina, to  the lmon-ledge of W. F. 
Huck., to the mjury of t11r public and the people of the City of Char- 
lotte, Sor t l i  Carolina, all in violation of his oath and of his public 
duty." c t  cetera. 

The defendant was charged in Blll of Indictment No. 429% n-it11 
having n-llfully failed to discharge his duty TT-it11 respect to the same 
matters set forth in Bill Xo. 42984. 

Tlic defendant moved to cju:tq11 these bllls on the same grounds set 
out in the case of 8. 21. Hord,  filed this day, ante  149. The motlon was 
allowed as to both billy and the Statc appeals pursuant to the pro- 
visions of G.S. 13-170, and asslgns error. 

Attorney General Bru ton ,  D e p ~ l t y  A t torney  General H a r r y  TI' .  JIG- 
G a l l t a d ,  Asst .  A t torney  General James  F .  Bzllloch; for the  S t a t e ,  ap-  
pellant. 

James  B. Ledford for defendant appellee. 

PER C U R I ~ ~ I .  On authority of S 2' Horrl, ante  149, wc hold that 
the defendant a t  the tnnc referrctl to in these hills of indictment. was an 
officcr of the City of Cl~arlotte, North Carolina, within the meaning of 
G.S. 14-230. Even so, this does not mean neceqsnrily tliat lie acted ~ 1 -  
fully or corruptly in failing to arrest I k t t y  D c l o r i ~  Helilli for forgery 
undcr the clrcurn~tances set out in the>? bills of indictment. 

G S 15-41 read2 as follows: "A pence officer may without warrant 
arrest a person: ( a )  When the peleon to be arreqted has colnnlitteii 
a felony or iniudcincanor in the prescnre of the officer, or wllen the 
officcr ha.: rea.onable ground to believe that  the person to be arrcstecl 
has colnlnitted a felony or misdemeanor in his presence; ( b )  When 
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the officer has reasonable ground to believe that  the person to be ar- 
rested has coinnlitted a felony and will evade arrest if not immedi- 
ately taken into custody." 

There is no indication that  the defendant in 1963 and 1964, the years 
in which he is charged with having acted wilfully and corruptly by 
failing to arrest Betty Deloris HeIins for a forgery or forgeries alleg- 
edly coninlitted during tlie period from 30 Slay 1962 and 2 June 1962, 
had any personal knowleclge of such forgery or forgeries a t  the timc 
they were committed. 

Moreover, there is nothing in the above statute that  n ~ a k e s  i t  manda- 
tory or permissible for such officer to arrest a felon without a warrant 
when the felony was not coininitted in his presence, unless he has rea- 
sonable ground to believe such felony h : ~ d  been coniinitted and that  tlie 
accused would evade arrest if not in~inediately taken into custody. 
There is no suggestion that  either hlr .  or Mrs. Pcele had caused process 
to he issued for the arrest of Betty Deloris Helms, or that  such process 
had been issued and placed in the hands of the defendant for service. 

On the grounds hereinabove set out, we uphold tlie ruling of the 
court below. 

Affirmed. 

STATE OF SORTH CAROLINA v. FRED A. TEETER. 

(Filed 7 April, 1063.) 

APPEAL by the State from Lathanz, S.J., 14 December 1964 Conflict 
Criminal Session of ~TECKLENBURG. 

The defendant was charged in Bill of Indictment KO. 42986 that  dur- 
ing the year 1963 through 1964 he did unlawfully and wilfully refuse 
and neglect to discllarge one of his official duties as a police officer of 
the City of Charlotte, North Carolina, said duty being to-wit: "tlie 
arrest and apprehension of Carrie Bell ITilliams, Cornelia Black and 
Rlary McCoy Stinson for larceny that is Carrie Bell Williams, Cor- 
nelia Black and Mary McCoy Stinson did unlawfully and wilfully 
take, steal, and carry away the goods, chattels and personal property 
of BelkJs Department Store, a corporation, of the value of less than 
$200.00 all to the knowledge of Fred A. Teeter and to the injury of the 
public and of the people of the City of Charlotte, North Carolina, all 
in violation of his oath and public duty," et cetera. 
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The defendant was charged in Bill of Indictment No. 42988 that lie 
corruptly and wilfully failed and neglected to discharge one of his offi- 
cial duties with respect to the same nlattcrb set out in Bill Yo. 42986. 

The defendant moved to quash these bllls on the grounds set out 
in S. V .  Hord,  filed this day, ante 149. The nlotion was allowed as to 
each bill, and the State appeals, pursuant to  the provisions of G.S. 15- 
179, and assigns error. 

Attorney General Bruton, Depzity d t t o r n c y  General Harry TV. M c -  
Galliard, Asst .  At torney General J a m s  F .  Bullock for the State ,  ap- 
pellant. 

Charles E. K n o x  for defendant appellee. 

PER CURIXM. On authority of S. v. Hord, ante  149, we hold that  a 
duly appointed policelnan of tlie C:ty of Charlotte, North Carolina, is 
an  officer of said City within the meaning of G.S. 14-230. 

Thcre is nothing in these bills of ind~ctment to indicate the time of 
the alleged larceny from Bellr's Department Store, except that  some- 
time "during the year of our Lord one thousand nine liundred and sixty- 
three through 1964," the defendant f d e d  to d ~ s h a r g e  his duty by 
omitting to arrest the named parties. There is nothing to indicate thn t  
any officer of Belk's Department Store cau?ecl process to be issued for 
t he  srrcst of tlie named parties, or tha t  any officer of Be l l i ' ~  Store re- 
quested tlic defendant to arrest these 1)artieq. Aloreover, there is noth- 
ing to indicate that  the alleged larceny took place in the presence of 
the defendant officer. 

I n  our opinion, these bills are insufficient to meet the requirements 
of a valid bill of indictment as set forth in G.S. 15-153 and S. u. Greer, 
238 N.C. 325, 77 S.E. 2d 917. 

The motion to quash, allowed by the court be lo^^, will be upheld for 
the reasons hereinabove stated. 

Affirmed. 

STATE OF NORTH CAROLINA v. B E R N I E  W. STOGNER. 

(Filed 7 April, 1965.) 

Public Officers 9 11- 
h warrant charging a police officer with corruptly and wi l fu l l~  failing to 

arrest a named person for another municipal corporation on the charge of 
obtaining property by larceny by trick, without averring that process had 
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issued a t  the instance of the police del~artment of the other municipality 
and placed in the hands of the defendant, fails to charge a violation of (2.8. 
14-23U. 

APPEAL by the State froin Latham, S.J., 14 December 1964 Conflict 
Crinmxil Sesslon oi A~ECKLENBUEIO. 

Tlie defendant was chargccl In Bills of Indictment Sos .  42961 an 1 
42931 with l i a ~ ~ n g  w~lfully and corruptly, on or about June 1963 to 
Ju ly  1964, omitted and refueed to discharge one of his official dutieq 
as  a police officer of the City of Cliarlotte, North Carolina, such duty 
being to-wit: "tlie arrest of AIary Trapp for setting up, maintaining an(l 
operating a place, structure and building for the purpohe of 1)rostitution 
and assignat~on, all to  the knowledge of Bernle IT. Stogner anti to the 
injury of the public and the people of the City of Cliarlotte, North 
Carolina, all in violation of his oath and of his public duty," e t  cetera. 

The defendant n.as charged In Bill of Indictment No. 42934, during 
the year 1963 to  July 196-4, nrltli corruptly and d f u l l y  neglecting am1 
refusing to discharge one of liis official duties as a police oficcr of the 
City of Cl~arlotte,  Kortli Carolina, s a d  duty being to-wit: "the a r r e ~ t  
of M a r y  Trapp for having and lieeplng in her possession spirituous and 
intoxicating liquors for the purpose of sale to  his Bernie W. Stogner'q 
linowledge, to  the injury of the public and the people of the Clty of 
Charlotte, North Carolina, all in violatlor1 of his oath and duty to the 
public," e t  cetera. 

The defendnnt was charged in Bill of Indictment No. 42929 with, on 
or about September 1963, corruptly anid w~lfully refusing and neglect- 
ing to discharge one of 111s official dutirq as :% pollce officer of the City 
of Charlotte, TSo~.th Carolina, such d ~ ~ t y  belng to-wit: "the arrest, ap- 
prehension, and asziiting in tlie arrest and apprehension of George 
Baker, 113 Sycmnore Street, Cliallotte, Korth Carolina, on the c l inrg~ 
of obtaining property by  flini-flam or larceny of property by trick or 
artifice for tlie High Point, North Carolina, Police Departnlcnt to the 
injury of the pub l~c  and tlie pcople of the City of Charlotte, Xorth 
Carolina, all in riolation cf his oath and duty to the public," et cetera. 

Tlie defendant moved to quash these bdls on the same grounds set 
out in the caw of S. v. Ilord, filed tills day,  ante 1-19. The nlotion was 
allon.ec1 as to  each bill, and the Sta t r  appeals, pursuant to tlie pro- 
visons of G.S. 13-179, and assigns error. 

.ltforncg Generol Rr~ i ton ,  Deputy Attorney General Harry  Tt'. Mc- 
Gnllzclrd, ,Isst. Attorney General Jamt's F. Bzillock for the Stnte ap- 
pellant. 

Jt7z11zam L. Stagg for defendant appellee. 
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PER CURIAN. 011 authority of S. v. Hord,  nn te  149, we hold that 3 

duly appointed policenmn of the City of Charlotte, North Carolinn, 
is an officer of said City within the meaning of G.S. 14-230. 

For the reasons set out in the f iord case, vie hold that  Bills of In-  
dictment Yos. 42961 and 43931 were properly quashed. There is noth- 
ing in these bills alleging that  X a r y  Trapp maintained a place of 
prostitution witliin the City of Cliarlotte or in Aleclilenhurg County, 
witliin the jurisdiction of the Police Ilepartment of the City of Char- 
lotte. 

Furthernlore, Bill of I~idictlnent S o .  42934 does not charge that  Mary 
Trapp kept in lier possession spirituous and intoxicating liquors for the 
purpose of sale in the City of Cllarlotte or in XIcclilenburg County, 
witliin tlie jurisdiction of the Police 1)cpartrnent of the City of Char- 
lotte. Therefore, \ye hold that  this bill  as properly quashed. 

It may he inferred from Bill of Indictment S o .  42929 that  George 
Baker, who lives a t  113 Sycamore Street, Cliarlotte, North Carolina, a t  
some undisclosed time obtained certain property from some undis- 
closed party or parties by larceny or trick in the City of High Point, 
and that  the Police Department of the City of Higli Point may  have 
requested his arrest. Even so, no such facts are disclosed in tlie bill 
of indictment. Moreover, there is no allegation that  any process was 
issued a t  the instance of the Police Ilepartment of the City of Higli 
Point and placed in tlie liands of tlie defendant, directing him to arrest 
George Baker. W e  hold tha t  the court below properly quashed this 
bill of indictment. 

For the reasons hereinabove stated, the ruling of the court l~elow, 
quashing each of the above bills of indictment, will be upheld. 

Affirmed. 

STATE O F  NORTH CAROLISA r. TV. A. McCALL. 

(Filed 'i April, 196?.) 

Public Olficers 3 11- 
An indict~uent charging the captain of detectives of a municipal ~ ~ o l i c e  

force with ~ u r r u ~ t l y  intimidatin= a ~rospective State's witness by permit- 
ting the prime suspect in the e lse  to go to his home, 11tZd insufficient to 
charge s ~iola t ion  of G.S. 11-230. it appearing tha t  the case was in the in- 
restigative stage and therefore tha t  the act of the officer in permitting the  
prime sucpect to go to his home could not be a violation of the officer's duty. 
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APPEAL by the State from L a t h a m ,  S.J., 14 December 1964 Conflict 
Criminal Session of ~ ~ E C K L E K B Y R G .  

The defendant was charged In Bill of Indictment No. 42963 that on 
or about 31 January 1964 lie unlawfully and wilfully dld neglect to dis- 
charge one of liis official duties as a police officer of the Clty of Char- 
lotte, Kortli Carolina, said duty being to -wt :  "the investigation and 
handling of the case of State of Kortli Carolina agalnst Herbert P. 
Cook on the charge of did steal, take and carry away 1208 gallons of 
Gulf No-Kox gasoline the property of Gulf 011 Corporation, * * * of 
the value of more than $200.00 to wit: $366.02, he, the said W. A. JIc-  
Call wilfully failed to perform liis official dutles as a police officer of the 
C ~ t y  of Charlotte, North Carolina, by corruptly intimidating tlie pros- 
pective State's witness, James htkinson, dunng said invest~gation in 
order to influence liis testimony by w~lfully lettlng or permitting Her- 
bert P. Cook, tlie prime suqect  In the case to go home after apprehen- 
sion without bond, and by ~ d f u l l y  not charging the prime suspect 
Herbert P. Cook witli any crline or charge before he was released to  
go home without bond. He, the said IT. A. McCall, being the Captain 
of Detectives of the City of Charlotte, North Carolina, Police Depart- 
ment, the department in charge of the invest~gation of sald larceny 

+ Y E  , to the injury of the public and the people of the City of Char- 

lotte, North Carolina, all in violation of his oath and of his public 
duty," et  cetera. 

The defendant n-as charged in Bill of Indictment No. 42362 with 
having corruptly and wllfully failed and neglected to discharge one of 
his official dut~es  with respect to the same matters set out in Bill No. 
42963. 

I n  Bill of Indictment K O  42965, the defendant was charged with hav- 
ing wllfully failed to discharge one of 111s official duties as a police 
officer of tlie City of Charlotte, North Carolina, said duty being to-wit: 
"the arrest and apprehension and assisting in tlie arreat and apprehen- 
sion of James Lee Harris on the charge of obtaining property by flim- 
flam or larceny of property by artifice or trick for the Police Depart- 
ment of Lancaster, South Carolina, to the injury of the p u l ~ l ~ c  and the 
people of the City of Charlotte, h'orth Carolina, all in violation of his 
oath and of his publ~c duty," et  cetera. 

The defendant was charged in Bill of Indictment No. 42964 with 
having corruptly and wilfully faded to dlscliarge one of his official 
duties with respect to the same matters set forth in Bill Xo. 42965. 

The defendant moved to quash these bills on the grounds set out in 
S. v. Hod,  filed this day, ante 149. The motion was a l l o ~ e d  as to each 
bill, and tlie State appeals pursuant to tlie provis~ons of G.S. 15-179, 
and asslgns error. 
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Attorney General Bruton, Deputy Attorney General Harry 18. JIc-  
Gallzard, dsst. Attorney General James F.  Bullock for the State ap- 
pellant. 

Robert G. Sanders and J .  Howard Bzmn, Jr., for defendant appellee. 

PER CURIAM. On authority of S. v. H o ~ d ,  ante 149, we hold that  a 
Captain of Detectives of the Police Department of the C ~ t y  of Char- 
lotte, North Carolina, is an  officer of said City within the meaning of 
G.S. 14-230. 

The charges against the defendant in Bills of Indictment Yos. 42362 
and 42963 are to the effect tha t  the defendant wilfully and corruptly 
failed to discharge one of his official duties as a police officer of thc 
City of Charlotte in connection with the investigation and handling of 
the case of State v. Herbert P. Cook on the charge of stealing 1208 
gallons of Gulf No-Nox gasoline, the property of the Gulf 011 Corp- 
oration. 

Apparently, the crime sought to be established against the defendant 
is tha t  the defendant, by corruptly intimidating the prospective State's 
witness, James Atkinson, during such investigation, undertook to in- 
fluence his testimony. As we interpret the charge in these bills, the cor- 
rupt and unlawful conduct of the defendant, if any, consisted of his 
permitting Herbert P .  Cook, the prime suspect in the case, to go to hi2 
hoine after apprehension without posting bond, and by not charging him 
with any crime before he r a s  permitted to go to his home. 

We can see no connection between the alleged intimidation of James 
Atkinson and the release of Herbert P. Cook to visit his hoine. More- 
over, the case was apparently in the investigative stage since no formal 
charge had been lodged against the suspect a t  the time. We do not con- 
strue the conduct of the defendant, as set out in these bill,., to be of such 
nature as to charge any criminal misconduct on his part. Consequently, 
we hold that  these bills mere properly quashed. 

Bills of Indictment Nos. 42963 and 42064 contain the same defects 
pointed out in similar bills set out in the case of S. v. Stogner, ante 
163, and the motion to quash allowed in the instant case will be up- 
held on the grounds set forth in the Stogner case. 

Afirmed. 
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STATE O F  NORTH CAROLINA v. EARL FESPERMAN. 

(Filed 7 April, 1963.) 

APPEAL by the State from L a t h a m ,  S.J., 14 December 1964 Conflict 
Crlnllnal Ses lon  oi ~IECI~LCKBC.RG.  

The defendant n a s  charged in Bills of Indictnicnt Kos. 43270 and 
43271 that  on or about September 1963 lie wilfully and corruptly refused 
and neglected to  discharge one of 111s oi5clal d u t m  as a police officer 
of the Clty of Charlotte, Sort11 Cnrolina, s a d  duty bcing t o - w t :  "thc 
arrest, apprelienslon, and asslstlng m tlie arreqt and apprelicnsion of 
Geolge Balm-, 113 ~ycan io re  Street, Charlotte, North Carolina, on the 
cliarge of flim-flam or larceny of plopclty by  trick or artlfire, for the 
Hlgh Pomt, Korth Carolina, police dep:lrtmeiit to tlie injury of the 
public and the people of the  Clty of Charlotte, North Carolina, all in 
violation of 111s oath and duty  to the puk)llc," e t  cetera. 

The defendant moved to  qunsli tliese bdls on the same grounds set 
out in the case of S. v. Mord, filed this day, ante  149. Tlic niotlon was 
allowed as to both b~!ls, and the State :ippeals pursuant to the pro- 
visions of G.S. 13-179, and asslgns clror. 

A t t o r n e y  General Bru ton ,  D e p u t y  A i torney  General H a r r y  W .  Mc-  
Galliard, Ass t .  At torneg General James  F .  Bullock for t h e  S ta te ,  ap-  
pellant. 

Ba i l ey  & Booe for defendant  appellee. 

PER CVRIAJI. On authority of S. v. Hord,  ante  149, we hold tha t  n 
duly appointed policelnan of the City of Charlotte, North Carolina, is 
a n  officer of said City within tlie meaning of G.S. 14-230. 

The ruling of the court below, quashing tliese bills of indictment, will 
be upheld for the reasons stated in the case of S. v. Stogner, filed thia 
day,  ante  163. 

Affirmed. 

JAMES ASKEW, EMPLOYEE V. LEONARD T I R E  COMPANY, EMPLOYER ANU 

TRAT'ELERS IKSURANCE CONPANY, CARRIER. 

(Filed 7 April, 1965.) 

1. Master and Servant §$ 47, 48, 8% 
The  esistrnce of the employee-employer relationship is jurisdictional to 

the application of the Workmen's Compensation Act. 
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ASKEW v. TII~E Co. 

2. Courts 3 2- 

A challenge to jurisdiction may be nlnde a t  any time, eren in tlie Snprerne 
Uourt. 

3. Master and Servant # 93- 

Jurisdictional findings of the Industrial Commission are  not binding on 
tlie S u ~ e r i o r  Court upon :~l~pcal ,  but the Superior Court has the llower and 
duty to consider all of the cridence in the record and rnalre its o \ m  findings 
in regard to jurisdictional questions. 

I t  is error for the Superior Court, if aptly requested to do so, to fail  to 
find the juristlictional facts on appeal from the Industrial Co~nniiwion antl 
set them out in the judgment, but the Superior Court may by reference 
adopt the findings of the Commission as its own. 

5. Same; Master and Servant # 94- 
Where on appeal to the Superior Court from the Industrial Comrnissibn 

there is no request for ~ndependent fimdinqs of the jurisdictional facts and 
the judgment affirms the findings of the Connni\sion without incorporatiilg 
thercin independent findings of such facts, it nil1 be presuuied on further 
appeal, un1e.s it clearly allpears to the  contrary from the record, that  the 
Superior Court re l iened the eritlence in the light of its authority ant1 duty 
to makc the jurlsdlctional findinqq, antl its affirmance of the Conini~ssion's 
findmgs mill be deemed an adoption by i t  ot  such findings of the Commis- 
SlOIl.  

6. Master and Servant # 3- 
,111 independent contractor is one who contracts to do a piece of work 

accordniz to 111s o n n  judgnient m i l  methodi: and who is not subject to the 
rnlplojei e\ccspt a. to the re.ult of the work and who has the right to cm- 
ploy and tlirect tlie acts of other workmen without the interference or right 
of control oil the pi11t of tlie employer, and whether a particular perion is 
an employee or an  independent contractor mnit  be determined upon the 

arying factual elemcnts of each pal t~cu la r  case. 

7. Master and Servant 3 4- 

Findings to tlie effect tha t  claimant did not hold himself out as  a paint- 
i l ~ g  contmctor m i l  consistently worlced for others for fixed hourly wages. 
esvel~t qron a single 1)rior iastance, anti that  he contracted to paint tlie in- 
side of defentlnnt's building for n stipulatcil hourly wage, nit11 defendarlt 
to fur~i ish  the paint and clainlant to furnish the brushes, ladtlers and otlirr 
pqnipn~ent etc.. I~cTil sutfific.ient to support a finding that  clainiant was :ti1 

eml)loyee and not a n  iadel~endent contractor, notwithstanding other evi- 
dence sufficieut to suliport a contrary finding. 

8. Master and Servant 3 94- 
The jurivlictional firidinss of the Superior Court wl~ich are  suliported by 

con~petent e\idcnve are  bintling or1 the Sulireme Court upon further appeal. 

9. Appeal and Error # 2- 

Even though a n  appeal he tcc1inic:~lly premature. the Supreme Court, iu 
the exercise of its supervisory jurisdiction, may determine the question 
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sought to be presented to obviate a n,holly unnecessary and circuitous 
course of procedure. Constitution of Nor111 Carolina, Art. IV, $ 10. 

APPEAL by defendants from Hubbard, J., October 1964 Civil Session 
of HALIFAX. 

Proceeding pursuant to the TTorltmen's Compensation Act. Plaintiff 
suffered an injury by accident ~ h i c h  he alleges arose out of and in the 
course of his employment with defendant, Leonard Tire Company. 

About 4:00 P.;\I. on Thursday, 28 February 1963, plaintiff, while 
painting tlie interior of the sales room of the Tire Company's build- 
ing in hlurfreeshoro, S. C., fell from the ladder on which he was work- 
ing to the concrete floor below and was rendered unconscious. H e  was 
hospitalized about a n ~ o n t h  and was out of work about three months 
on account of the injuries suffered in the fall; he has a permanent par 
tial disability of tlie left arm. 

The principal controversy is whether plaintiff was an employee of 
defendant Tire Company or an  independent contractor. The hearing 
cornmissioner found facts and upon such findings concluded as a matter 
of law that  a t  the time of the accident the employer-employee relation- 
ship existed between plaintiff and defendant Tire Company, that  plain- 
tiff sustained an injury by accident arising out of and in the course of 
the employment by said defendant, and that plaintiff's average weekly 
wage was $60.00. Conlpcnsation was awarded. Upon review, the full 
Commission adopted "as its own the findings of fact and conclusions of 
law of the Hearing Commissioner,'' and affirmed the award. 

Upon appeal, the superior court struck tlie following findings on the 
ground that  they were not supported by any competent evidcnce in the 
record: "Plaintiff was not free to use such assistance as he thought 
proper"; "Plaintiff's average weekly wage . . . was 8G0.00 . . ." De- 
fendant's exceptions to all other findings of fact and conclusions of law 
were overruled; tlie court held that  these findings of fact are supported 
by competent evidcnce. Judgment was entered renlandlng thc cause to 
the Industrial Commiqsion "to ascertain the average weeltly wage of 
the plaintif! and to enter an a~vard  (of conipensation) thereon in com- 
pliance with the ternls of this judgment . . ." Defendants appeal. 

Jones, Jones tP. J o ~ e s  and Pritchett (P. Cooke for p1ainti.f. 
Allsbrook, Hcnton & Knot t  and Dwight L. Cranford for defendants. 

~ I O O R E ,  J. TO be cntitlcd to maintain a proceeding for compensa- 
tion for pcrsonal injury under the provisions of the Workmen's Com- 
pensation Act tlie claimant must be, in fact and in law, an  employee 
of the alleged employer. Tlie question ~vhether thc employer-employee 
relationship exists is clearly jurisdictional. Rzchards v. Sationwide 
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Homes, 263 N.C. 295, 139 S.E. 2d 643; Pearson v. Floonng C o ,  247 
N.C. 434, 101 S.E. 2d 301; Franczs v. Wood Turning Co., 204 S . C .  701, 
169 P E. 654. h cliallenge to  jurlsdletlon may be made a t  any time, 
even In Supreme Court. K~chards  v. ,\ uf~onzczde Homes,  supra; Depen- 
dents of Thonzpson v. Funeral Home,  203 K.C. 801, 172 S.E. 500. We 
have s a d  repeatetily tliat when a party challenges the junstilctlon of 
the Industrial Cornniisblon tlie findlngs of fact made by the Conmns- 
slon, on winch its jurisdlctlon is dependent, are not conclusive on tlie 
superlor court, and the supenor court has tile power, and ~t ~ t s  duty, 
on appeal, to conslder all the evldence in tlic record and to nxtke there- 
from independent findlngs of jurlsdictlonal facts. Rzchards v. Satzon- 
u d e  H o u ~ e s ,  supra; Pearson u. Floorzng Co  , supra. See 3 Strong: N. C. 
Index. Rlaster & Servant, $ 93, 111'. 290-1, and cases cited. 

If the superlor coult, in tlic Instant case, mndc independent findings 
of fact from the evldence in the record, on the jurisdlctlonal questlon, 
it faded to set out such f indmg in tlie judglnent. The judgment holds 
tliat the inaterlal findings of the Connnisslon as to the employer-em- 
ployee relationship are supported by competent evidence; ~t overrules 
appellants' exceptions and assignments of error. 

Appellants contend tha t  plaintiff was not an employee of defendant 
Tire Company, but n-as an indej~cndrnt contractor. Tliey contend that  
the court erred In failing to conslder the evidence In the record and 
malie therefrom ~ndependcnt findlngs of jurlstilctlonal fact.;. I t  is ap- 
parent from an exanllnatlon of the judgment that  the judge did review 
and conslder all of the evldence in the record. The  narrow questlon pre- 
sented is whether it is niandatory that  the superiot court, on an appeal 
from the Cominission, after consldcring d l  the evldence in the record, 
make independent f inding of fact on jurisdictional questions and set 
out R U C ~  findings in the judgment, though the court is In agreelnent n ith 
and affirms the Conmiis~lon's finding of jurl~dictlonal facts. 

As pointed out In Pearson v. Floori~zg C o ,  supra, there is apparent 
confllct rn some of the dec~ded cases as to whether the superlor court 
vz~ts t  make independent findlngs of j~uisdlctional facts I n  some of the 
caws the qucstlon as to enlployer-enlployee relationship n-as not ea- 
pressly presented as  ju~isdlctlonal, and the Court, l~erhaps  unmindful 
of  the juridlctional nature of the question, apphed the rule that  the 
Conimlbslon's findlngs of fact are concluan-e on al)penl when supported 
by competent evltlence - the rule (G S. 97-86) as to findings of non- 
jurisdlctlonal fact.. Nawcs v. dccirlent Assorzatzon, 243 X.C. 62, 89 
S.E 2ti 730; Hinkle 21. Ler~ngton .  230 S . C .  10,5, 79 S E. 2d 220; Perley 
v. P a v ~ n g  Co., 223 K.C. 479, 46 S.E. 2d 293; Beach 21. McLean,  219 
N.C 521. 14 S.E. 2d 513; Clonznger v. Bakery Co., 218 N.C. 26, 9 S.E. 
2d 615; Bryson v. Lumber Co., 204 N.C. 664, 169 S.E. 276. I n  most of 
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the cases in which the superior court has reversed the opinion and award 
of the C o i n ~ ~ ~ ~ s s i o n  on jurisd~ctionnl que-tion-, the judge has made in- 
dependent findings of ~u i id i c t iona l  fact-, and the Supreine C 'ou~t  lias 
approved that  pioccdule K ~ h a r t i s  L'. Sr-dlonu>ltle IIomcs, supra; Har t  
v. Xotors,  244 K.C. 84, 92 S E. 2d 673; F rnnc~s  v. ST'ootl Tliinz~zg Co., 
Supra; AycocX. 2 % .  Cooper, 202 N C. 300, 163 S E. X I .  

I n  Bench 21. JIcLenn, sllpra, it  iz  >t:itcd tlint the inquiry wlietlier 
employer-employee r e l a t ~ o n ~ h i p  exists 1s n ii11vec1 question of fact and 
law, and tlie coircct deterininat~on depends "upon the ansn-er to two 
questions: (1) T T h t  are the teliiis of the agree~iient - that  is, what 
was the contract betn-cen the p ~ r t i c a ;  and ( 2 )  what relationship be- 
tween tlie parties was created by the contract --WE i t  tha t  of master 
and servant or t ha t  of einployer nncl independent contractor? The first 
involves a question of fact and the second is a question of law." The 
opinion states further: ". . . the Cominission has found tlie facts which 
constitute the contract. The  facts as thus found are conclusive." 

I n  ilylor v. Barnes, 242 S.C.  223, 87 S.E. 2d 269, the crucial inquiry 
was whether the employee was a resident of North Carolina, a juris- 
dictional question. The Coniinission concaluded, upon facts found, t ha t  
the employee n x s  a resident of North CaroIina a t  the time of his fatal 
injury, and awarded coinpensation to his dependent. On appeal, the su- 
perior court overruled defendants' exceptions and assignments of error 
and affirined all of tlie findings of fact and conclusions of law and the 
award of the Cominission. The  court recited in the judginent tha t  "the 
entire record" had been "examined and considered." The Surxeme Court 
declared: ". . . ~t is not enough tha t  the Judge of Superior Court over- 
rule the exceptions to the findings of fa(% and conclusions of law. and 
affirm the findings of fact and conclusions of law inade by the Indue- 
trial Coniniission." The caube was remanded to ou~cr ior  court for re- 
hearing and independent findings of jurisdictional facts by tlie judge. 

I n  Penrson v. Floonng C'o., s~cpm, the question was whether the em- 
ployer-employee relationship existed. The superior court entered judg- 
mcnt declaring tha t  the cvitlence In the record had been reviewed, the 
Comniission's findings of fnct arc supported by competent evltlenre, the 
Conliiiiosion's conrlu~lons of law arc corred, and tlie award ~houlcl be 
affirmed. The judgiwnt overruled c1efend:mts' exception; and asaign- 
incnts of enor  and atlol)tetI the findings of fnct and conclusions of law 
of tile Coinmis-10x1 ''a. fully a>  if set fort11 zcrOat1m In this judgment." 
On appeal to  Suprenlc Court drfendant? contcncled that the judge 
erred in failing to ('ninke intlepcndcnt findings of fnct relevant to the 
controverted ,iuri~ciict'onnl que>tion." After reviewing the i n m y  cases 
dealing n-it11 tlie subject this Court said: 
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". . . me need not undertake to reconcile or to  resolve the ap- 
parent conflict in the cited deci,' clans. 

"The record, fairly interpreted, does not sliow tha t  Judge R o x  -eau 
failed to consider the evidence and nidie his olvn findings of fact 
therefrom. Indeed, the stronger inference is tlmt lie did so. Cer- 
tainly, if he considered tlic findings of fact of the Commission cor- 
rect, and his judgment so states, tlie rule contended for by appel- 
lants ~vould not require a mere replirxsing of essentially the same 
factual findings in order to demonstrate that the findings n-~atlc by 
him n-ere his own rather than an  approval of the Comnlission's 
findings because supported by some competent evidence. 

"The record shows tha t  Judge Rousseau, after a full review of 
the evidence, found not only that  tlie findings of fact ol the Co111- 
mission n-ere supported by competent evidence but that  they were 
correct. H e  adopted tlie findings of fact made by tlie Cornniission 
as his own 'as fully as  if set forth verbatim in this judgment.' " 

We are not disposed to draw fine distinctions in an  effort to har- 
monize our former decisions, and thereby add confusion to uncertainty. 
Decision in the case a t  bar could well rest upon the authority of 
either Beach or Aylor, wliicli are apparently in direct conflict. Beuch 
is neither distinguished nor cited by Aylor, and it does not appear that  
i t  was intended tha t  the latter overrule the former. It is not clear that  
the Court was mindful of the jurisdictional aspect of the question in 
the Bench case; in Aylor, the Court made a more comprehensive and 
absolute application of the rule lvith respect to  jurisdictional findings 
than the cases cited in support justify. Pearson is w l l  reasoned, avoids 
extremes, and modifies the holding in Aylor. Yet, it  does not provide 
general guide lines; it is authoritative only with respect to the par- 
ticular circuinstances therein presented. Du ty  n o r  dictates tha t  we no 
longer leave the subject rule in the twilight of uncertainty; ~ v e  must dc- 
clare with as  mucli certainty and specificity as possible tlic meaning of 
the rule. 

The rule in question was first declared in Aycock v. Cooper, suprn. 
The  superior court had made independent f inding of jurisdictional facts, 
contrary to  the findings of tlie Commission. The evidence in the record 
n.as conflicting in the sense both the judge's findings and tlie Commis- 
s i o n '  findings had support therein. The substance of the rule laid don-n 
is t ha t  (1) the Comniission's findings of fact, upon ~~-1lich its j l r i~d ic -  
tion depends, are not conclmive on appeal to superior court, and ( 2 )  
the superior court "has both tlie polver and duty . . . to consider all 
of the evidence in the record, and find tlierefronl the jurisdictional facts, 
without regard to the finding of such facts by the Conmission." The 
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Court stated: "The question has not heretofore been presented to this 
Court and we, therefore, have no ticcision which may be cited as au- 
thority . . ." The rationale of decision is tha t  "A contrary holding 
nliglit present a serious quclst'ion as to the validity of the statutory pro- 
vision with respect to tile effect of the findings of fact made by the 
Commission." I n  case after case the rule has been approved by us, and 
must Le consitlered as settled law. The 1)roblem is in its application. 

From a coasiderntion of all of the cases interpreting and applying 
the rule in question, and tlie purpose of and reason for the rule, we de- 
duce and declare the following principles. The Coinmission's findings of 
jurisdictional facts are not conclusive on appeal to superior court, even 
if supported by competent evidence. The judge may ez mero  mo tu  
makc findings of jurisdictional facts from the evidence in the record and 
set out his findings in the judgnlent, without regard to the findings of 
the Coinniission. TIThere tlic? judge is of the opinion, upon a fair and iin- 
partial consideration of the evidence in the record, that the Commis- 
sion's findings of jurisdictional facts lead to an  improper assmnption or 
rejection of jurisdiction by the Commission, he has the duty to make 
independent finclings of jurisdictional facts and to set then1 out in the 
judgment. If a party to tlie proceeding in apt  time requests tlie judge to 
make independent findings of jurisdictiotial facts, i t  is error for him to 
refuse to do so! and such facts found by him must be set out in the 
judgment or incorporated therein by reference; if tlie judge's findings 
are in agreement with those of the Commission, he may by reference in 
the judgment adopt the latter as his own. But  i t  is error for the judge 
to proceed upon the theory that  he is bound by the Con~mission's find- 
ings of jurisdictional facts. A jurisdictional question may be raised a t  
any stage of the proceeding. TVhere there has been no request in superior 
court for independent findings of jurisdictional facts and there has 
bccn no independent findings of such facts in that  court and the Com- 
nlission's findings were affirmed, and thc jurisdictional aspect of find- 
ings of fact  are expressly suggested and such findings challenged for 
tlie first time in Supreme Court, it will be presumed that  the judge re- 
viewed the evidence in the light of his authority and duty and his find- 
ings were in accord with those of the Coinmission, and his overruling of 
exceptions to and llis affirmnnce of the Commission's findings will be 
deemed an adoption by him of such findings as his own, unless it clearly 
appcars from tlie record on appeal in Supreme Court that  the judge 
proceecled upon the mistake of law that  the Commission's findings of 
jurisdictional facts were binding on him and lie m s  without authority 
to make independent findings. 

Testing t,he judgment in the instant case by the foregoing guides, we 
conclude that  the court below did not err in failing to set out indepen- 
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dent findings of jurisdictional facts. There was no request therefor. It 
is clear tliat the judge carefully rcviewed tlie evidence in tlie record. H e  
struck out certam of the findingo. H e  overruled the exceptions to the 
material findings of jurisdictional facts made by the Comniis4on, 
affirmed them and directed tliat an award be made accordingly. There 
is nothing in the record and judgnlcnt to 1ndic:itc that  he n-as not aware 
of his authority and duty, or that  he conde red  the findings of tlie 
Commission to be concluswe. We are confirnied in our opinion that  he 
was fully a n - a r ~  of his authority and cluty for that  he is the same judge 
who in January 1964, in Kzchards 1;. X a t ~ o n w d e  Homes,  supra, found 
independent facts on the question of employer-employee relationship, 
and reversed the Commission. 

The pertinent findings of the Commission, affirmed in superior court, 
are these: 

"1. I n  February 1963 the plaintiff and Mr.  Leonard, President 
and General Manager of defendant employer, entered into an oral 
contract or agreement, whereby plaintiff agreed to  paint the out- 
side of a building owned by defendant enlployer a t  hlurfreesboro. 
Plaintiff mas to furnish the paint brushes, ladders and other equip- 
ment, and defendant employer rvas to furnish the paint. Plaintiff 
was to  be paid an agreed sum of $125.00 to do such work, and the 
contract or agreement was carried out in accordance with such 
terms. 

"2. After plaintiff had completed the painting of the outside of 
the defendant employer's building a t  Xlurfreesboro, Xlr. Leonard 
contacted Mr.  W. S. Outland, defendant employer's service man- 
ager a t  Xlurfreesboro. Xlr. Leonard authorized Outland to get 
plaintiff to paint the inside of defendant employer's building a t  
Murfreesboro. Outland tIicreforc> contacted plaintiff concerning 
the painting of the inside of the building, and plaintiff adviwd 
tha t  he ~vould do such painting and that  lie charged $1.50 an hour 
to do pamting. 

"3. Plaintiff thereafter conlmenced the painting of the inside 
of defendant employer's building. Plaintiff was not engaged in an 
independent business, calling, or occupation, lie having never con- 
tracted to do painting for a fixed ~ u n i  prior to his agreeing to paint 
the outside of defendant employds  building on a contrnct bakis. 
Plaintiff was not doing a specific piece of work a t  a fixed price or 
for a lump sum, but was working for an hourly wage of $1.50 per 
hour. Plaintiff . . . was engaged to paint the inside of the build- 
ing personally, there being no authorization to  employ anyone 
else to  do the painting. Plaintiff was not required to work any 
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specific hours in doing tlle painting, but was requested to do the 
painting as  soon as possible, in order that  defendant cniployer's 
establishn~ent a t  AIrlrfreesboro could be opened. The mnployer- 
employee relationship existed between l~lnintiff arid defenclant em- 
ployer while plaintiff was painting the inside of defendant em- 
ployer's building." 

At  only a few points is there conflict in the eriilence. The  contro- 
versy centers on the questions, n-hat was tile agreenlent between thc 
parties and ~ l i a ~ t  relationsllip did i t  create? 

Plaintiff testified in substance: hf tcr  he liad finished painting tlie 
outside of the building, 1 I r .  Outland, x r r i c c  n~nnager of Tire Co111- 
pany's AIurfreesboro shop, requested liinl to  paint a portion of the in- 
side- the sales room. Mr .  Outland asked what he ~ o u l d  charge and 
plaintiff told hini $1.50 an hour. Mr .  Outland told liinl to go ahead and 
paint and keep liis own time. Tire Conipany w i s  to furnisl~ the paint;  
plaintiff was to furnish paint brushes and ladders. The  number of hours 
lie was to work each day was not specified; plaintiff was to  conlplete 
the work as  soon as possible so tha t  tlle place could be opened for busi- 
ness. Plaintiff worked alone, and had ni:ide 39 hours a t  the time of his 
injury. Mr.  Leonard, prcsidcnt and genoral manager of the Tire Com- 
pany, after plaintiff's injury, made out a check for $58.50 -on the 
basis of 39 hours a t  $1.50 an  liour. Plaintiff did not cash tlie check 
because i t  had a notation thereon, "Paint Contractor." Plaintiff was 
not a painting contractor. H e  was 63 years old and had been a painter 
for many ycars. His regular wage WAS $1.50 an liour. H e  had never done 
painting by tlle job for a lunlp sum except on the one occasion 11-lien 
he painted the outside of the Tire Company's building. 

Mr.  Leonard testified: M r .  Outland cn l ld  him relative to the paint- 
ing of the inside of the building. H e  told Mr.  Outland to get plaintiff 
to  paint it. Plaintiff liad done a good job on the outside. He,  J t r .  
Leonard, assumed tha t  plaintiff ~vould do the painting on the inside for 
a Ant sum; he did not personally deal with plaintiff. "Mr. Outland 
. . . didn't h a r e  any authority to employ anyone." 

Mr.  Outland testified: H e  asked plaintiff to do the painting and 
asked liim w l i ~ t  11e would chargc. Plaintiff "said he worked by the 
hour, he got $1.50 an liour." H e  told plaintiff it  ~ v a s  satisfactory if he 
wanted "to base i t  on that ,  but it would be the contract price." There 
was no understanding that  plaintiff was working on an hourly basis; it  
Tvas understood tha t  plaintiff m s  "performing on the inside in the 
same manner tha t  lie was performing on the outside." 

It is seen that  on the crucial question, wliether plaintiff was an  em- 
ployee of defendant Tire Company, tlie cvidence is in direct conflict. 
There is evidence which would justify a finding tha t  plaintiff mas an 
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independent contractor, but we a le  oi the opinlon tliat there 1s evldence 
which supports the findlngs tha t  "Plamtiff n a s  not doing a y x c ~ f i c  
pece  of work a t  a fixcd prlce or for a l u ~ n p  sum, lxlt n n s  n-orlilng for 
an hoully wage of $1.50 per hour. . . . The employer-employee ~ e l a -  
t ionsh~p e u t e d  betn een plaintiff and tlefentlant employer (Tlre Coin 
pany) wlille plamtiff n :ts p a ~ n t ~ n g  the ~ n s ~ d c  of defendant employer's 
buildlng " There are 111t:riy element> to be con.lclered ln deterrmnlng 
wl~etller a person ~n the esccutlon of 1~01l i  for another 1s an en~ployee 
or ~ndcpendcnt cont~actor,  and no par t~cular  element is controlling. 
Hayes v.  EIon College, 224 S . C .  11, 29 YE 3d 137. ih 1nc1ey)cncient 
contractor has been defined as one n-110 exc~clses an mclependc~nt em- 
ployment, contracts to do a plcce of n-011: accortlmg to 111s own judg- 
ment and nietliods, and n-ithout being bubjcct to 111s employer, except 
as to  the rezult of the work, and who has the right to  employ and dl- 
rect the actlon of o t l~er  no rkn~en  in the piosecutloi~ of the ~ ~ o r k  w~tliout 
interferencc or ilght of control on the pmt  of 111b employer. C;rnharj~ v. 
Wall, 220 N C. 84, 16 S.E. 2d 691. Plamtlff IS a pamter of long espe- 
nence, who lixs coneistcntly worked for otheri for fixed hourly wnges. 
H e  does not hold li~lnself out as a painting contractor. During 111s long 
esperlence he has only once done a pa~nt ing  job for a lump sum. I t  is to 
be lnferred that  plamt~ff was employed by defendant employcr because 
of the quality of his individual work, t ha t  lie  as not to employ or 
delegate the ~ o r k  to others, and that  he w:is to be pald an hourly wage 
for such t m e  as he n-o~ked. Other ertabllsiied elements involved are 
insufficient to compel the conclumn tliat lie x a s  an independent contrac- 
tor a t  the time of his injury. I n  this area of employer-employee rcla- 
tionships there are no t n o  cases ~vlncli are exactly siniilar factually. 
H o n m w ,  the follovmg cases arc sufficiently analagous to the case a t  
bnr to he authoritntlve: Smith L'. Paper Company,  226 S . C .  1 7 ,  36 S E. 
2d 730; Johnson v. Hoszery Compclny, 199 S C.  38, 133 8 E. 591. The 
find~ngs below are supported by competent evldence, and are conclusive 
on appeal to Supreme Colirt. 

The judge below ordered the causc remanded to the Industrial Com- 
rn!-alon "to ascertam the average weelily m:e of the ph in t~ f f  and to 
enter an a n  3rd (of compensation) thcrcon." It n as suggested by plain- 
tiff that  the cause should have been reinandcd to the Indu-tnal Com- 
rnisslon for compliance w ~ t h  tile judge's order before an appeal was en- 
tertained In Supreme Court, tliat IS, t ha t  the appeal 1s premature. Tech- 
nically, the suggest~on 1s correct. However, this Court in the exercise 
of its supervizory juricdictlon concludecl to determine the questions 
presented to obviate a ~ l i o l l y  unnecessary and circuitous courie of pro- 
cedule. Const~tutlon of North Caro1in:i. Art. I T T ,  % 10; Edxarcls u Ru- 
lelgh, 240 S C.  137, 81 S.E. 2d 273. The cause is remanded to the cnd 
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that  the judgment of the superior court herein at the October 1964 
Civil Sesrion of Halifax shall be complied with. 

AKinned. 

FURMAN GREENE v. MARY AXYE MEREDITH. 

(Filed 7 April, 1965.) 

On inotion to nonsuit, plaintiff's evidence, together with so much of de- 
fendant's evidence as is favorable to plaintiff, will be considered in the light 
most favorable to plaintiff, while defendant's evidence which tends to co~l- 
tradict or impeach plaintiff's evidence will be disregarded. 

2. Automobiles $j 41g- 

Evidence favorable to plaintiff tending to show that defendant approached 
the intersection with the traffic control signal on green, in heavy fog, in a 
35 mile per hour zone, a t  a speed of some 36 to 50 miles per hour, and, 
upon seeing plaintiff's car, which had approached from the opposite di- 
rection, malting a left turn, applied her brakes and skidded for a dis- 
tance of some 03 feet and collided with the right front of plaintiff's car, 
which had turned left into defendant's lane of travel, held sufficient to be 
submitted to the jury on the issue of defendant's negligence. G.S. 20-l55(b). 

8. Autoniobiles $j 4Zh- 

Evidence tending to show that plaintiff, faced with a green traffic control 
signal, aplroached an intersection in heavy fog, that before attempting to 
malie a left turn at  the intersection he stopped and looked down the high- 
way and, seeing no approaching car, put his automobile in low gear and 
entered the intersection a t  a speed of 10 miles per hour, and that, as  he 
was attempting to make a left turn into the intersecting street, he was 
struck by defendant's car n-hich had approached from the opposite di- 
rection a t  escessive speed, is held not to show contributory negligence on 
the part of plaintiff as a matter of law. 

4. Negligence $j 1- 

A person is required to exercise that degree of care which a reasonably 
prudent person would exercise under like circumstances, the standard of 
care being constant while the degree of care raries with the exigencies of 
the occasion. 

5. Automobiles 9 7- 
A motorist is required not merely to look but to keep a lookout in his 

direction of travel so as  to avoid collision with vehicles or persons on or 
near the highway, and will be held to the duty of seeing v h a t  he ought 
to have seen. 
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6. Xegligence 3 26- 
Nonsuit for contributory negligence is proper only when plaintiff's e n -  

deuce, considered in the light most favorable to him, discloses contributory 
negligence so clearly that no other reasonable conclusion can be drawn 
tilererrom. 

7. Trial 9 2% 

Discrepancies and contradictions, even in plaintiff's evidence, do not war- 
rant nonsult. 

8. Automobiles # 38; Evidence 3 1C- 
It is prejudicial error to admit e~idence of defendant's excessive speed 

some two miles from the collision when there is no evidence that defendant 
continued to maintain such speed to the sceue of the collision. 

APPEAL by defendant from Froneberger, J., September 1964 Session 
of KUTHERFORD. 

Action e x  delicto to recover for personal injuries and damage to an 
automobile sustained in a collision in an intersection between plaintiff's 
autornobile and an automobile driven by defendant. 

Defendant in her answer denies that  >he was negligent, conditionally 
pleads contributory negligence of plaintiff' as a bar to any recovery by 
him, and alleges a, counterclainl for dalnages for perzonal injuries. 

The jury by its verdict found tliat plaintiff n-ns injured nnd his auto- 
mobile was damaged by defendant's negligence, tliat plaintif?' did not 
by his negligence contribute to his injuries and darnages to his auto- 
mobile, left unans~vered the issue "was the defendant injured by the 
negligence of tlie plaintiff," and awarded plaintiff $300 for personal in- 
juries and $850 for damages to his automobile. 

From a judgment on tlie verdict, defendant appeals. 

Keener  and Ru tner  and Stover  P. Durzagan b y  Hurshell  H .  Keener 
for defendant  appellant.  

Hamrick  c t  Jones b y  Fred D. H a m r i c k .  Jr., for plaintiff appellee. 

PARKER, J. Both parties introduced evidence. Defendant aseigns as 
error the denial of her motion for judgment of compulsory nonsuit of 
plaintiff's action renewed a t  the close of all the evidence. 

The following facts are shown by judici~al ndmi&onu in the plead- 
ings and hy uncontrndlcted ev~dence: 

U. S. I l~glnvny kG4 runs eabt-wcst, and passes straight through the 
town of Ruth. U. S. Hlglnvay #74 enters U. S. Higlnvay +G4 in tlie 
town of Ru th  from the south, and a t  its intersection with U. S. High- 
way #G4 it makes a Wdegree left turn, and proceeds west on U. S. 
Highrvay #64 as one h i g h m y  numbmxl U. S. Highways #G4 and #74. 
A t  this intersection there are signal lights which turn from green to  



180 IN THE S U P R E M E  COURT. 1264 

yellow to  red to control vehicular traffic, erected and inaintalned pur- 
suant t o  a duly enacted ordinance of the town of Ruth.  About 9:30 
a.m. on 1 February 1964, plarntiff n a s  drivlng his autolnobile In a 
wcsterly direction along U. S. H~glirvay #i4 111 the town of Kuth and 
nppronclilng its rnterbection n.ith V. $3. Iilgliwny #74 zAbout the same 
time, defendant driving an  autoniob~le o ~ n e d .  Ly Peggy Alowery, who 
was a pasenger thereln, lyas traveling east on U. S. Highway #64 and 
#54 and approaclung then inter~ectlon n-itl~ U. S. H i g l i ~ ~ i y  #74. A t  the 
time of the collis~on in the inter.ection betneen plaintiff's automobile 
and the autoinobile driven by defendant, tlie signal liglit a t  the inter- 
aectlon \\-as green for traffic traveling we>t on U. S. Highn-ay #64 to  and 
through the intersection, and also green for traffic traveling east on I!. 
S. Highways #64 and #74 to  and tlirougli the intersection. Both high- 
ways are main-traveled liigl~ways, and both are hard surfaced, 20 feet 
wide. 

Plaintiff's evidence, considered in the light most favorable to  him, 
Scott v. Darden, 239 N.C. lG7, 130 S.E. 2d 42, shows the following facts: 

Where U. S. Highway #T4 mtersects U. S. Highway if-64, U. S. High- 
way #74 is about 45 feet wide and in its center tliere is a raised con- 
crete traffic island with an overhead tra& light to  control traffic. As 
he approached the intersection, U. S. Highway #64 is straight and 
sliglitly downhill, and on a clear day  one can sce as  he nears the inter- 
section as much as 300 or 400 feet ahead down U. S. Highway #64 and 
U. S. Highwnys #64 and #74. On this morning tliere was a heavy fog. 
H e  intended to turn left in tlie intersection and proceed south on U. S. 
Highway #74. RThen he came to within about 20 to 40 fcet of the inter- 
section, he stopped his automobile, looked ahead down U. S. Highways 
#64 and #74 and saw nothing. His lights were on low beam. His left 
turn signal light was on. EIe put  his autonlobilc in low gear and entered 
the intersection a t  a speed of ten miles an hour on the east side of the 
signal light. H e  then turned to  his left  to proceed south on U. S. 
I-Iighway #74, and when tlie front end of his automobile had crossed the 
center of the highrvay two and one-half or t i m e  fcet, lie saw r i th in  t ~ o  
or three feet of liinl an autoniohile on hie right traveling eazt straight 
through the intersection from U. S. Hi~hrvays  if64 anti 4/74, The left 
front part  of this automobile driven by defendant collided with the 
light front pnrt of hi. automobile. His nutomobile was moved two or 
tliree feet by the impact. The  autoinohiles etayed togetlicr. 

J. C Kallwr,  a witness for plaintiff, stopped t11c taxicab lle was driv- 
ing on U. S. Highway #74 a t  the stop light a t  ~ t s  intersection ~v i th  U. 
S. Highway #64. H e  saw the collision. H e  tebtified in pnrt: ''*As the 
liglit cllmged to yellow I eased up and loolied to the left and saw the 
car being operatcd by M ~ s s  Meredith approaching from iny left. I saw 
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her car about 150 feet away. The car was coming probably 40 to 50 
miles per hour. I t  ~ v a s  heavy fog tlierc. -1Iiss Alered~tli's car was skid- 
dmg. I don't linow liow f.w. I clldn't look to illy r~gl i t  and dldn't kte the 
Greene car. Tlie accident happened right in front of my  cab. Glas; and 
stuff flew and hit niy cab. It n-n2 a trcnlcntlous ~nlpact .  The c:tr drlven 
by Allis i\Ieredltli craslled into the Grcene car. " ^ * The pomt of 1111- 
pact xaa  aouth of the ccnter h e  and in tlle lane for castbound traffic. 
On tin> nlolnln; you could see 130 to 200 feet down Hlgliway 64-74' 
and I san- the defendant's car about 130 feet west of the intersection." 

Defendant was driving a wlute Corvair. Paul G. Albergine, a State 
highway patrolnlnn, arrived a t  the scene of the colll>lon shortly after 
~t occurred. H e  testified: "It mas a very heavy foggy mornnlg and was 
also very heavy in the area of thc collision. There were skid marks on 
U. S. Hlgllrvay #74 and #64 ns they approach thc mtersectlon going cast 
and they led up  to  the white Corvair. Tlie ikld marks leading u p  to the 
Corvair were 93 feet long. * * * Tlw nnpact was in the defendant's 
lane of travel and took m the whole center t o m r d s  the southrest  of the 
highway. * * " This mtersection is within the town of Ru th  and the 
speed limit is 35 miles per hour." 

Defendant's evidence shows the following facts: 
Fern Blankenship was driving hls automobile two or three car lengths 

behind plaintiff's automobile, and saw the collision. H e  tcstified: "He 
[plaintiff] was starting to turn left. I did not see any signal. I n  turn- 
ing he was angling across to turn left a t  the island. H e  started angling 
in front of the store. Jus t  as he started to turn left ~t looked to  me ns 
if he had speedcd up ,some. I saw the collision. -it the time of the col- 
lision Rfr. Greene's car had crossed into the left-hand side. * * " It 
was a foggy morning and the fog n-as very dense. I could see about 
10 - 15 car lengths." 

Defendant was driving a Corvair autoniobile owned by Peggy RIOT- 
ery, who was n pas.enger, from Greenvllle, South Carolina, to Blowing 
Rock, North Carolina, for a m-eek end of sliling. She testified: "1 was 
driving the car as  we approaclicd the t o m  of Rutherfordton and Ruth. 
Thc weather was foggy. I t  had bcen rninmg in Grcenville but was mist- 
ing a llttlc bit in Rutherfordton; lion-(?-er, it wasn't raining. We were 
traveling east on I-Ilgliwny 64 and were going to  go through the inter- 
section and contmuc on 64. AT r e  approached thc intersection we could 
scc 173 feet to 200 fect in front of our car. The light$ on our veli~cle 
n-cre on dim. 4 s  I approx!~cti the mtersection I aan- a car a t  tlle intcr- 
section and tlint it  had stopped. I observed the car, but I didn't see 
any ~ndlcntion of it turning. It was ~ i t t i n g  there so I proceeded through 
the intersection, and just as I did the car tunled and I hit it. * " * 
Before I got to  i t  I saw liini start to turn and I applied my  brakes. I 
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started sliding. I tried to turn the wheels so I could slide sideways in- 
stead of head-on, which I did. At the time of the collision his vehicle 
was on my side of the road, i.e., the east side. I n  crossing the intersec- 
tion the plaintiff started turning in front of me. H e  was sitting there 
and the next nlolncnt he was turning. * " * I was back about 200 feet 
when I first saw Mr. Greene's car. I was going approximately 35 iniles 
an hour when I first put  on my brakes." 

I n  the collision both autolilobiles were damaged, and both parties re- 
ceived personal injuries. 

Considering plaintiff's evidence in the light most favorable to  him, 
and so niuell of defendant's evidence as is favorable to him, and ig- 
noring defendant's evidence which tends to contradict or impeach the 
evidence of plaintiff, as we are required to do in ruling upon a motion 
for an involuntary judgment of nonsuit, Bundy v. Powell, 229 N.C. 707, 
51 S.E. 2d 307, the jury could find the fo l lo~~ ing  facts: Plaintiff was al- 
ready in the intersection giving the statutory left turn signal and mak- 
ing a left turn to enter U. S. Highway #74 and proceed south a t  a time 
when defendant in a dense fog was a t  least 93 feet away from the in- 
tersection and approaching i t  a t  a speed of 35 to 40 to 50 iniles an  hour. 
Tha t  when defendant saw plaintiff's auton~obile in tlie intersection mak- 
ing a left turn, she applied her brakes and skidded 93 feet and crashed 
into plaintiff's automobile in the intersection. T h a t  defcndant under 
all the attendant circumstances was driving the automobile, as alleged 
and as shown by plaintiff's evidence and her own evidence favorable 
to him, without due caution and circumspection and a t  a speed and in a 
manner so as to endanger or be likely to endanger any person or prop- 
erty on the highway, and by such driving of the automobile was unable 
to delay her entrance into the intersection until plaintiff had cleared i t  
entirely, G.S. 20-135(b), Mayberry v. iillred, 263 N.C. 780, 140 S.E. 
2d 406, and that  defcndant was negligent in tlie operation of the auto- 
mobile, and such negligence was a proximate cause of plaintiff's injuries 
and damage to liis automobile. 

Defendant contends that   lai in tiff's oTTn evidence shows that he was 
guilty of legal contr~butory negligence. Defendant alleges in his an- 
swer that plaintiff was guilty of negligence in the following respects, 
which proximately contributed to his injuries and damage: (1) H e  
was guilty of reckless and careless driving as defined in G.S. 20-110; 
(2) lie drove his autoniob~le a t  a speed greater than was reasonable 
and proper under the circumstances; and (3) he failed to keep a 
proper lookout, failed to keep his automobile under control, and failed 
to avoid a collision with defendant's automobile and to yield the right 
of way to defendant's automobile, which was well into the intersection. 
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Plaintiff's evidence tends to  show there was dense fog a t  and near 
the intersection and that he entered tlie intersection with his left turn 
signal on when defendant was a t  least 93 feet away. When he came to 
w i t h  20 to 40 feet of the intersection, he stopped his autoinoblle and 
looked ahead down U. S. Highways #64 and #74 and saw nothing. His 
lights were on low beam. He  put his automobile in low gear and entered 
the ~ntersection a t  a speed of ten miles an hour. H e  turned left to pro- 
ceed south on U. S. Highway #74, and when the front end of his auto- 
mobile 11ad crossed the center of the highway two and one-half or three 
feet, he saw n-lthin two or three feet of him defendant's automobile 
skiddmg Into him. Defendant's witness Fern Blankcnship testified, "I 
could see about 10- 15 car lengtlis." There is no evidence plaintiff 
was driving 111s automobile a t  an excessive s p e d .  

It is true J. C. Walker, a witness for plaintiff, testified lie saw de- 
fendant's car 150 feet aTTay, and defendant testified she could see 173 
to 200 feet in front of the car she was driving. 

The evidence is conflict~ng as to the distance a car could be seen from 
another car in the dense fog, which presents a jury cps t ion .  

The standard of care is always the conduct of the reasonably prudent 
man. The rule is constant while the degree of care which a reasonably 
prudent man exercises or should exercise varies with the exigencies of 
the occasion. Raper v. XcCrory-AIcLellan Corp., 259 N.C. 199, 130 
S.E. 2d 281. For instance, what would constitute a proper degree of 
care in turning left In an intersection in clear weather would not be 
adequate in making such a turn in a dense fog. I t  is hornbook law that 
i t  is the duty of a motorist to exercise that  degree of care which an 
ordinarily prudent person would exercise under similar circunistances. 
And in the exercise of such duty he is required not merely to look, but  
to keep a lookout in liis direction of travel, and he is held to the duty 
of seeing  hat he ought to have seen, so as to avoid colhsion with ve- 
hicles or persons upon tlie liighrvay. C'lontz v. I<rinznzmger, 233 N.C. 
232, 116 S.E. 2d 804. 

Considering plaintiff's own evidence in the light most favorable to 
him, i t  does not show plaint~ff is gullty of contributory negligence so 
clearly that  no other conclusion can be rca-onably drawn thercfroin. 
Short v. Chapman, 261 S.C.  674, 136 S.E. 2d 40. Plaintiff has not 
praved l~irneclf out of court. Lzncoln v. R. R., 207 N.C. 787, 178 S.E. 
601. 

I t  is elementary that  discrepancies and contradictions even in plain- 
tiff's evidence are inatters for the jury and not the judge. Lzncoln v. 
R. fl., supra. 
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The trial court properly overruled the motion for judgment of com- 
pulsory nomuit, and correctly submitted thc issues of negligence and 
contributory negligence to the jury. 

Defendant a\>igns as error that  plaintiff was permitted over his ob- 
jection to offer endcnce that  before the collibion defendant was dnv-  
ing the Corvair automobile on U. S. Highway #221 about two niiles 
belov Rutherfordton in a heavy fog a t  3, speed of 50 to 60 miles an  
hour, and that  a volunteer in the Life Saving Department in Ruthcr- 
fordton had a flashl~glit in his hand and had to run out of tlir road. The 
brief of counsel for defendant states that  about two miles below Ruth- 
erfordton is about t l~rce  niiles from the scene of the collision. The brief 
for plaintiff states: 

"It is a matter of common k n o ~ l e d g e  that  the Town of Ruth- 
er fodton is a very small town and the Town of Ruth  is a still 
smaller to1~11, and that  their corporate limits adjoin. 9 s  the defen- 
dant proceeded along Higllway #74 out of the Town of Rutlier- 
fordton and into the Town of Ruth she crossed immediately from 
one town to the other, and the accident occurred shortly after she 
entered tlie city limits of the Town of Ruth. 

"From tlie testimony hereinabove set forth, that  is, the testi- 
mony of the defendant, and Peggy Alowery, it is quite clear that  
after the defendant was stopped by tlic rescue squad she pro- 
ceeded on for a short distance through the Town of Rutherfordton 
and to the point of collision." 

There is no evidence in the record from which a jury could reasonably 
infer that  such a speed of 50 to 60 miles an  hour continued to the scene 
of the collision. I t s  admission in evidence was prejudicial error wl~ich 
entitles defendant to a new trial. COTILWL v. Comer, 256 N.C. 252, 123 
S.E. 2d 473, and cases cited. 

Nen- trial. 
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BARBARA SELL, BY HER SEST FRIEND. WILLIAM A. BASON v. ARLO 11. 
HOTCHKISS. 

ASL) 

MARGARET RI.  COLLER v. ARLO N. HOTCHKISS. 
A S D  

MARGUERITE &I. HOTCHKISS r. ARLO 11. HOTCHIZISS. 

(Filed 7 April, 1!)GS.) 

1. Evidence  # 3; T o r t s  # 7- 
Ambiguity in a n-ritten contract will be resolved against the party pre- 

par i~iq  the instrument, and the conrts will take judicial notice tha t  rc- 
lvnws :rntl corenai~ts  not to sue a r e  orclinnrily prepared by the  insurer of 
the relcaqee or co~en:untec, and also that  auch covenants a r e  intended for 
use in the several states. 

2. Kegligencc # 9- 
A party conlpelled to pay for a n  injury solely under the doctrine of 

rcspwrdcnt s u p e ~ i o r  may recover indemnity against his agent whose negli- 
gence caused the injury. 

3. T o r t s  § 7- Corcnrmt  n o t  t o  s u e  o n e  d r ive r  a n d  t h o s e  f o r  whose  a c t s  
o r  to w l ~ o n i  h e  m a y  b e  l iable  he ld  n o t  to prec lude  s u i t  a g a i n s t  o t h e r  
ctrlrer.  

Fa-sengers in a car inrolred in a collision executed a covenant not to sue 
in faror  of the driver of the other car ~ n r o l ~ e d  in the collision, his agents, 
succeiwri: and awgns ,  and "all other persons, firms, or corporations for  
nhoce acts or to n h o n ~  they or any of them might be liable" and expressly 
rcwlr.ed the right to proceed against all others. Held: The phrase "for 
nhose acts or to whom" the covenantees miqht be liable m,iy be g ~ ~ e n  
sgnificance only by conctrmng it n i t h  reference to the princilml-agent re- 
lationship and the  right to indemnity arising therefrom, and such con- 
struction is a l ~ o  necessary in order to give any effect to the resenation of 
rights against others, and therefore the corenant not to sue does not pic- 
elude the passengers from thereafter ins t~tu t ing  a n  action to recoxer lor 
the negligence of the d r ~ r  er of the car  in which they were riding. 

4. Contrac ts  # 1% 
A contract will be construed to gire effect to the intent of the parties a s  

ascertained from the language used considered in the light of the subject 
matter, the end in view, the purpose sought, and the situation of tho parties 
a t  the t ~ m e .  

3. I n f a n t s  # 1- 

The right of a n  infant to recorer for a tort  done him cannot be precluded 
by a c o ~ e n n n t  not to sue esec~itecl by his parent, since a settlement of a n  
infant's tort claim becomes effective only upon judicial examination and 
adjudication 

APPEAL by defendant from Crzssmnn, J., February 1964 Civil Tcrln 
of K ~ K E .  This appeal was docketcd and argued in the Supreme Court 
a t  the Fall Term 19G4 as cases nos. 473, 476, and 477. 
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These three actions for personal injuries, each instituted on August 
5 ,  1963, grow out of the same automobile accident. Each appeal test+ 
the ruling on plmntiff'ls demurrer and inotion to strike d~rected to de- 
fendant's Second Further Answer and Defense. The cases were briefed 
and argued here as one. 

Allegations and adin~ssions in the pleadings reveal these facts: Plain- 
tiffs and defendant are residents of Connecticut. On August 10, 1960, 
the three plaint~ffs were passengers in an automobile owned and oper- 
ated by defendant. On that  date, on C.  S. Highway Xo. 301. near 
Rocky Rlount, defendant's vehicle had a head-on collis~on with a n  
automobile operated by F. S. Hinkley, a resident of Florida. The colli- 
sion occurred when Hinkley drove to his left of the center of the high- 
way in a n  attempt to pass another car proceeding in the s:me direction. 
As a result of the iinpact each plaintiff was injured, and each alleges 
tha t  defendant's negligence was a proxiinate cause of her injuries. I n  
identical answers to each complaint, defendant denies any negligence on 
his part  and alleges that  the collision was caused solely by the negli- 
gence of Hinkley. As a Second Further Answer and Defense he pleads 
a covenant not to sue, which plaintiff had executed and delivered to 
Hinkley. Except for the recited considcration the covenants are iden- 
tical. T o  plaintiff Marguerite RI. Hotchkiss, Hinkley paid $2,500.00; 
to plaintiff Rlargaret AI. Coller, $6,667 00; to AIarguerite 51. Hotch- 
kiss, "mother and natural guardian of Barbara Sell, minor," he paid 
$2,900.00. The covenant which defendant pleads as a defense to the 
suit of Barbara Sell, nlinor, was signed Marguerite AI. Hotchkiss, 
"mother and natural guardian of Barbara Sell." The covenants (con- 
sideration and signatures left blank) are In identical words as follows: 

FOR THE SOLE AND ONLY CONSIDERATION OF J 

receipt of which is hereby acknowledged; the undersigned (and 
each of them, if more than one), does hereby covenant and agree 
to forever refram from instituting, prosecuting or in any way aid- 
ing any claim or suit against Frank Sylvester Hinkley of West 
Palm Beach, Florida, and all agents, successors and assigns thereof, 
and all other persons, firins and corporat~ons for whose acts or to 
whom they or any of them might be liable, (hereinafter referred 
to as said parties), for or on account of injuries or dainages to 
person or property, or both, or 10s:: of time, or loss of services or 
society, or expenses, or impairment or loss of any right, or other 
loss, cost or damage of any and every nature whatsoever, sus- 
tained by or accru~ng to the undersigned, whether now known or 
unknown, resulting from, or in any manner connected with or 
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growing out of accident or occurrence on or about August 10, 1960, 
a t  or near U. S. Route 301, near Perkins' Metal Driveway, in 
Rocky Mount, North Carolina; and to indemnify them for and 
save them harmless from all loss, cost and expense resulting from 
any such claim or suit. 

For said consideration i t  is hereby further agreed: that  no 
promise or agreement not herein expressed has been made; that 
this agreement is not executed in reliance upon any statenlent or 
representation made by said parties, or any of them, or by any 
person employed by or representing them, or any of them; that  all 
claims, if any, for attorneys' liens are included in this agreement; 
that  the payment of said consideration is not to be construed as 
an  admission of liability, all liability being expressly denied by 
said parties; that  all rights which the undersigned may have to 
proceed against all parties other than said parties are expressly re- 
served; and that  the terms hereof are contractual and not mere 
recitals. 

I HAVE READ THE FOREGOING COVENAKT KOT TO SUE AND FULLS 
UNDERSTAND IT. 

EXECUTED this 25th day of July 1963. 

(s)  . . . . . . . . . . . . .  .. . . . . . . . . . . . . .  . . . . . . . . .  . . . . . .  . . . .  . (SEAL) 

From a judgment sustaining each plaintiff's demurrer to defendant's 
Second Answer and Defense and her nlotion to strike it, defendant ap- 
peals. 

Yarborozigh, Blanchard & T u c k e r  for  plaintiff appellees. 
L a k e ,  B o y c e  & L a k e  for defendant  appellant.  

SHARP, J. The essential terms of the covenant not to sue are these: 

" (T)he  undersigned . . . does hereby covenant and agree to 
forever refrain from instituting, prosecuting or in any way aiding 
any claim or suit against Frank Sylvester Hinkley . . . and all 
agents, successors, and assigns thereof, and all other persons, firms 
and corporations for whose acts or to m-horn they or any of them 
might be liable . . . for or on account of injuries or damages to 
person or property . . . sustained by or accruing to the under- 
signed . . . resulting from, or in any manner connected with or 
growing out of accidcnt or occurrence on or about August 10, 
1960, a t  or near U. S. Route 301 . . . Rocky Mount, North Car- 
olina . . . ,411 rights m-hich the undersigned may have to proceed 
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SELL 2). HOTCHKISS AND c01d.ER ?I.  HOTCHKISS AND HOTCHKISS 2). HOTCHKIBB. 

against all parties otlier than said parties are expressly reserved; 
and tha t  the terms hereof are contractual and not mere recitals." 

The determinative question is: By  tlhis covenant did each plaintiff, 
as defendant contends, agree not to sue defendant, as well as Hinkley? 
Defendant's argument is: 

(1) Tha t  plaintiff has covenanted not to sue 

( a )  Hinkley "and all agents, successors and assigns there- 
of,') 

and (b)  "All otlier persons, firms and corporations for whose 
acts . . . they or any of them (i.e. Hinklcy and his 
agents, successors, and assigns) might be liable," (Italics 
ours) 

or (c)  "All otlier persons, firms, and corporations . . . to 
whom they or any of thrni ( i .e.  Hinkley and his agents 
successors and assigns) might be liable"; (Italics ours) 

(2) T h a t  Hinkley might be liable to defendant for contribution, 
since defendant is the only other possible active joint tort- 
feasor ; 

(3) That,  therefore, under (1) (o )  above, plaintiff has agreed 
not to sue defendant. 

Plaintiffs' counter to this argument is that  defendant's interpretation 
of the covenant is strained and ignores the clear intent of the parties. 
They correctly point out that  defendant's argument ultirl~ately h a n g  
on tlie clause, "and all otlier persons, firms and corporations for whoso 
acts or to whom they or any of thein might be liable," (1) (c)  ahove. 
They dcnoininate this clause "a perfect cxample of gobbledygook ~ h i c h  
somctinies creeps into stereotyped initruments." For good measure 
damtiffs then add that  "it wouid be a forn~~dnble  cliallcnne to the 
average lam professor, an  absurdity to tlie English student, and an 
absolute nullity to a layman of normal intelligence." 

We  are compelled to agree tha t  this (,ovenant, a t  least upon first pe- 
msnl, is certainly not the plain and unanibiguous document viluch every 
painstaking craftsman attempts. 

Smce the three covenants under consideration here arc in identical 
Ianguage, [re are, we thlnk, justified in assuming that tlie agreement 
v n s  plepared by a representative of defaldnnt. Indeed, we take notlce 
t l ~ n t  ilo~i-ndays both covenants not to sue and releases are ordinarily 
rxepared by attorneys representing the insurance company of the cov- 
enantee or releasee, and that  they are intended for use in the several 
states, as this case illustrates. It is a rule of construction that  "an am- 
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SELL 2). HOTCHKISS AXD COLLER V. HOTCHKISS AND HOTCHKISS 2). HOTCHKISS. 

biguity in a written contract is to be inclined against the party who 
prepared the writing," Jones  v. R e a l t y  Co., 226 N.C. 303, 303, 37 S.E. 
2d 986, 907, here defendant. 

Had  both parties to the covenant meant to trike away the right of 
plaintiffs to sue defendant, horn easily this result could have been ac- 
coniplishcd by sinlply saying, "The untlersigned further covenants not 
to sue any person to wliom Hinkley, his principal, or his agents, might 
be liable for contribution in any action growing out of the aforesaid 
accident." This tliey did not say, but tliey did expressly stipulate that  
"all rights which the undersigned may have to proceed against all 
parties other than said parties are expressly reserved." The "said 
parties" are "all otlier persons, firins and corporations for whose acts 
or to whom tliey or any of tliein might be liable." "They" iileans Hink- 
ley, his agents, successors, and assigns. 

If this final stipulation is to mean anything a t  all, it  must mean t,llat 
plaintiffs, covenantors, were reserving their rights of action against de- 
fendant. Who, then, specifically, are the "said parties1' for whose acts 
and to ~ h o m  Hinkley, his agents, successors, and assigns (Hinkley 
et  al . )  might be liable and whoni plaintiffs have agreed not to sue? The 
answer is, TTe think, that  "said parties" are those n-110 stand in the re- 
lationship of either principal or agent to Hinkley. The "said parties" t o  
w h o m  Hinkley, his agents, successors, and assigns (Hinkley e t  a l . )  
might be liable would be Hinkley's principal, if any, n-110 would be 
jointly and severally liable wit'h Hinkley to third persons for Hinkley's 
primary negligence and whom Hin1ilt.y n-oiuld he liable to indcinnify 
for any loss Hinkley's negligence caused tlie principal. "Said pnr t ie"  
for whose acts Hinkley et  nl. iniglit Le liable are their own agents, if 
any, for whose negligcncc Hinklcy as principal vould he similarly linl~le 
and entitled to intiemnification. As to third persons, the principal an3 
his agent are jointly and severally liable for tlie agent's negligent acts 
conmlitted within the scope of his eniployn~ent; hut, n.llen a principal's 
liability rests solely upon the doctrine of rcspordeat  supel-ior, he may 
recover over against the agent if conipclled to pay tlainage; for the 
agent's negligcnce. Steele  v. Hairling, C'o., 260 N.C. 486, 490, 133 S.E. 
2d 197, 200. See C o x  v. Shnu., 263 K.C. 361, 367, 139 S.E. 2d 676,  681. 

On tlie question n-lietller a covenxnt not to sue the ~nnetcr or the 
servant will liken-ise bar a suit a g a i u t  tlie otlier, courts are not in 
agreement. 35 --1111. ,Jur., Mastcr and Servant 8 533 (1941). See hnnot., 
Release of (or covenant not to sue) one tort-feasor as affecting lia- 
bility of others, 124 Ak.L.R. 1298, 1312; Xnnot., Release of (or covenant 
not to sue) master or principal as affecting liability of servant or agent 
for tort, or vice versa, 92 A.L.R. 2d 333. 
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"(I) t is suggested that  where tliere is any possibility that  a tort- 
feasor con~promising a claim may be or become liable to contrib- 
ute to or reimburse any other tort-feasor or person whatsoever 
for any damages wllicli the latter nlay be required to pay the in- 
jured party on account of the tort, such tort-feasor should insist 
that  the injured party give liiiil a release ~vitliout reservation of 
rights against others, instead of a covenant not to sue or a release 
rescrving rights against other parties. Otherwise, if he accepts n 
mere covenant not to sue, he may find himself called upon to pay 
damages in adtlit~on to the amount he has already paid in consid- 
eration of the covenant," Annot., 121 A.L.R. 1298, 1312. 

The crucial clause here under considwation, "for whose acts or to 
whorn" said parties might be Ilable, makes sense when related to those 
relationships ~nvolving primary and sec~ondary liability and requires 
no such strained construction as that  for which defendant contends. 
Only by relating tliis clause to the principal-agent relation can the final 
stipulation as to reservation of rights have any meaning a t  all. A con- 
tract must be construed as a whole, and each of its pro~islons inust be 
examined in its proper lelation to the others. Furthermore, each pro- 
vision of a contract mutt bc given effect ~f such a result can be fairly 
and rcasonably accomplished. Jones v. Realty Po., supra;  Electmc 
Supply Co. v. B~irgess ,  223 N.C. 97, 23 S.E. 2d 390. 

With those persons to whom and for whom Hinkley might be liable 
thus identified and segregated as person. wth in  a principal-agent rela- 
tionship, against whom have plamtiffs, covenantors, reserved rights? 
Defendant alone,. He  1s the only other posible joint tort-feasor, and he 
and Hinkley, the covenantee, are not in the relationship of principal 
and agent. We are strengthened in tliis conclusion by Holland v. Utzl- 
ities Co., 208 X.C. 289, 180 S E. 592,  herein the plaintiff, who had 
been injured in u collision h t n e c n  vehcles owned by the Southern 
Public Utilities Co. and the Poutlieastern Express Co., jomt tort-fea- 
sors, gave to the Express Co.. for n consideration of $500.00, a covenant 
in which he agreed (1) "to forever refrain from institutmg, procuring, 
or in any way aidmg any suit, cause of action, or claims against the 
Southeastern Esprehs Coni!~any and all persons, firms, and/or corp- 
orations for whose acts or to whom said party or parties might be liable," 
on account of a certain accidcnt; and ( 2 )  "to save harmle>s and in- 
deiiinify the parties from all clce and/or expense resulting from any 
such suit, cause of action or claim." The plaintiff, covenantor, cxlvessly 
reserved, however, "a11 rights to proceed agamst any person or persons 
other than the pa r t~es  aforesaid for all loes and/or expense arising out 
of said accident." n'l-~en the plaintiff sued it, the Utilities Company, al- 
though a jomt tort-feasor, made no contcntion that  i t  had been released 
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from suit by the covenant quoted above, notwitlistancling tliat the con- 
tribution statute, then K.C. Code of 1931, § 618, now G.S. 1-240, was 
in effect. The  Utihties Company rilerely contended - correctly, this 
Court held - tliat i t  was entitled to credit the judgment wlilch the 
plaintiff secured against it  with the $300.00 the Express Co , co~cnantee ,  
had paid the plaintlfi. 

The efforts of legal draftsmen to anticipate and guard against every 
potential hazard in any instrulnent cntrusted to them, particularly one 
involving insurance matters, often result in labored doc~iiilenta subject 
to  cllffercnt interpretations. Such instrunlents end up not well-wrought, 
but over-wrought. It is still the law, however, that  " ( t )he  heart of a 
contract is the intention of the parties, nhlch is to he ascertained from 
the expressions used, tlic subject matter, the end in view, the purpose 
sought, and the s~tuat ion  of the partles a t  the time." Electrzc Co. v. In- 
surance Co., 229 X.C. 518, 520, 50 S.E. 2d 295, 297; accord, IIo~r'lnnd 
v. Stttzer, 2-10 X.C. 689, 8-1 3.E. 2d 167. On these indicia, we hold that  
defendant is not a covenantee within the protection of the covenant 
between plaintiffs and Hinkley. H a d  plaintiffs understood him to be, 
it is hard to  believe they would have instituted a suit against liim 
witliin eleven days after signlng a covenant not to sue him. 

Although this point was not d iscuwd in the briefs, we note that ,  ir- 
respective of what construction 1s put on the covenant signed by 11nr- 
guerite &I. Hotchkiss, mother and natural guardian of plaintiff Barbara 
Sell, minor, defendant could not use it as  a defense to the minor's suit 
against him. -4 parent cannot bind his nunor child by the evecution of 
such a covenant as the one we have here. The settlement of an in- 
fant's tort claim becomes effective and blndmg upon h1n1 only upon 
judicial examination and adjudication. Oates v. Texas Co., 203 N.C. 
474, 477, 1 G G  S.E. 317, 318; Rector v. Loggmg Co., 179 N.C. 59, 101 
S.E. 302. See Gzllzkzn v. GzLlzLzn, 2,52 S C.  1, 113 S.E. 2d 38. 

The order of the trial judge sustaining the demurrer and allowing 
the motion to s t r ~ k e  defendant's Second Further Answer and Defense is 

-\firmed. 

STATE v. THURSTON BROWN. 

(Filed 7 April, 1965.) 

1. Arrest and Bail % 

A warrant charging defendant with wilfully refusing to aid an officer in 
arresting a person having committed the crime of trespass fails to charge 
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an offense, since G.S. 15-41, as rewritten in 1936, withdrew the authority 
of an officer to call bystanders to his aid, and G.S. 15-45 does not include 
trespass as one of the offenses for which an officer may summon help to 
nialie an arrest, and the right to require aid in making an arrest for u 
sin~ple trespass does not exist under the common law. 

2. Statutes $j + 
A criminal statute must be strictly construed in favor of the accused. 

3. Criminal Law Cjs 121, 13- 

The Suprenle Court will take notice of a fatal defect appearing upon the 
fnw of the ~ ~ a r m n t .  

APPE.IL by defendant from Carr, J., Septenlbcr, 1964 Criminal Ses- 
sion, WARREN Supelior Court. 

This criinlnal prosecut~on originated in tlic recorder's court of War- 
ren County upon a warrant based on affidavit which charged: l l ( T ) h a t  
a t  and in said county, on or ahout the 31st day  of ;\larch, 1964, 
Thurston Brown did unlawfully and willfully neglect and refuse to aid 
an  officer, t o -wt ,  James 11. Hunclley, Slwnff of M'arren County, in 
arresting certain perkons, ~ l i o s e  names are unlino~vn to the State, said 
persons Ilaving conliilittecl tile crime of trespass in tlic presence of 
said officer, the said Tliurston Bro~vn then and thcre having been l a ~ y -  
fully commanded by tlie said James EI. Hundley, Sheriff of Warren 
County, to a ~ d  him in arresting said pmons ,  against the form of the 
statute in such case made and provided, and contrary to  the law and 
against the peac3e and dignity of the State." 

Froin a ve rd~c t  of guilty entered by tlie Recorder's Court and a 
judgment that  tlie dcfendnnt be confined in the county jail for 60 
days, suspended on condition lie be of good behavior for two years 
and pay a fine of $100.00 and costs, the defendant appealed to the Su- 
perlor Court. 

I n  tlie Superior Court the defendant entered a plea of not guilty to  
the charge contalncd in the warrant. The  jury returned a verdict of 
guilty. F iom a judgment that  the defendant pay a fine of $25.00 and 
costs, he appealed to tlie Suprciile Court. 

T.  W .  Bruton, At torney General, Rzchard T .  Sanders, Assistant A t -  
torney General, for the State. 

T .  T .  Clay ton ,  Saullicl S. JIttchell,  IT7. G. Pearson, I I ,  J .  L e l ' o m e  
Chambers for defendant appellant. 

HIGGINS, J .  The warrant  which is the basis of this prosecution 
charges or attcinpts to  charge, the off'ense contained in G.S. 14-224: 

"Failing to aid police oficers. -If any person, after having been 
la~vfully commanded to  aid an offiicer in arresting any person, or 
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in retaking any person who has escaped from legal custody, or in 
executing any legal process, wilfully neglects or refuses to  aid such 
officer, he shall be guilty of a misdemeanor." 

The foregoing statute has been in effect since 1889. This Court, in the 
opinion by Clark, C. J . ,  In Stn te  1) .  Lhtmore,  177 N.C. 592, 99 S.E 368, 
states: "I t  is his duty as a good citlzen, anti in ohcdlence to the au- 
thority of tlie State as rcpre.ented by a Ian-ful officer, to aid in the 
anrest." A l t  the t m e  the sllerif3' sunimoncd D1tn1oi.e lie had a caplas for 
the arrest of one Crisp. I n  the case a t  bar, a t  the time Sheriff Hundley 
attempted to call the defendant to aid In the arrest of unknown Iwr- 
sons for the c r~n le  of trespass, 3Iarcl1 31, 1964, he did not have any 
process or order for arrest. The State contends the trespass was he- 
ing coninlitted in the presence of tllc Slier~ff and, hence, he n-as au- 
thorized to  nmkc tlie arrest without a JT-arrant or other proeew 

Prior to  the opinion of this Court in Sfnfc 21. S f o b l ~ y ,  210 K.C. 47G, 
83 S E. 2d 100, decided July 9, 1934, G.S. 13-11 provided: 

" W h e n  olyicer m n y  arrest w thoz i t  warrant.  - Every sheriff, cor- 
oner, constable, officer of police, or other officer, entrusted n-ith the 
care and preservation of the public peace, who sliall know or have 
reaqonable ground to believe tha t  any felony has bcen comni~ttcd, 
or that  any dangerous n.ound has bcen giren, and shall have r m -  
sonahle ground to believe tha t  any particular person is gu~ l tv ,  and 
shall appreliend that  such person n ~ a y  escape if not in~lned~ate ly  
arrested, shall arrest him without warrant, and may suninion all 
bystanders to  aid in such arrest." 

Such had been the lan. since 1868 and was in effect a t  the t h e  State v. 
Ditmore was decided, M a y  27, 1919. Ho~vever, at  the first sesion of 
the General Assembly after the deci~ion in State  v. J f o b l e y ,  m p r a ,  
G.S. 15-41 was rcn-ritten, efiectire as of February 15, 19,55: 

" W h e n  olfficer m a y  arrest ~ ( ~ z t h o u t  tcarmnt .  - A  peace officer may 
without n-arrant arrest a person: 

( a )  When the person to be arrested has committed a felony or 
misdemeanor in the presence of tllc officer, or when the officer llaa 
reasonable ground to believe that  the person to be arrested hag 
committed a felony or misdemeanor in his presence; 

(b)  When the officer has reasonable ground to believe that  the 
person to  be arrested has committed a felony and will evade ar- 
rekt if not inlrnediately talien into custody." 

The section as rewritten extended the pon-er of an officer to  malie an 
arrest xjtliout a warrant for any offense comnntted in his presence. 
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The Act which gave t!ie officer autliority (which he did not theretofore 
have) to arrest for any niisdemeanor, withdrew the authority to  call 
bystanders lo  his a d .  Therefore, the authority to call for assistance in 
rnalting arrest was withdrarm escept as aut!iorized by G.P. 13-43, which 
prov~des : 

"Persons summoned to asszst 212 arrcgst. - Every person ~uinnloncd 
by a judge. justice, mayor, intelldent, chief officer of any incorp- 
orated town, sheriff, coroncr or constable. to aid in suppressing any 
riot, rout, unlawful assembly, affray or other breach of the peace, 
or to  arrest the persons engaged in the co~ninission of such offenses, 
or to  prevent the coininission of any felony or larceny which may 
be threatened or begun, shall do so." 

Trespass is not within the authorized oftenses einbracecl in G.S. 15-45. 
T l ~ e  provision autlioriziiig the arresting officer to summon aid having 

been stricken from G.S. 13-41, and not bemg e1nbr:tced within the pro- 
visions of G.S. 15-13, no other statutory authority is found autlior~zing 
the officer to call bystanders. If, tl~erefore, the authority es~s ts ,  it doe5 
so under the colninon lnw and not by virtue of statute. Does it exist a t  
coininon law:' 

"In cases of misdemeanor a peace officer, 1 1 1 ~  a private person, has 
a t  comnlon law no poncr of :trresting n i t l ~ o u t  n warrant, except when 
a breach of the peace has been coininitted in his presence or when there 
is reazonable ground for supposing tha t  a brtacli of the peace iq about 
to be conlinittecl or renewed in 111s prew1c.e." Hnlzbury's Laws of Eng- 
land. (3rd Ed., 1053), Vol. 10;  Ci.!niinnl Lnn. and Procctlure, 1). 34.7 
(c:tvs a le  c ~ t e d  in n (1)) ; see to the smie  effect: Alcrnnder zl. Linrl- 
scg, 230 N C. 663, 33 S.E. %l -1-70; Stntc I , .  Bclk, 76 S . C .  10;  G C.J 8 ,  
.ln.eat, sc G ;  1 B~eliop, Sex Crnnin,rl Procedure, $ 1143 (1913) ; Clark, 
Crliniiial Proceclurc, (1st Ed. ,  lS!)ti), 11. 40: -4 l\Tlinrton's Clllninal Law 
and Piocedure, S 1597. p, 247 (1057) ; llacilc>n, Ar1c.t nTitliout IVnr- 
rant I n  ;\Il~cleinea~ior C:r-cs, 33 S.C.L.R 17, IS (1034) ; 7 N.C.L.R. G7. 

This Court mid in .llc.ra/zdar Lzndscy,  230 S . C .  663, .73 S.E. "1 
470: " A h t i  we have a nunli)er of other statutes :luthorizing :me-ts n itli- 
out a narrnnt ,  ondcr certain r i r t lundnncc~,  but n e  ltnon of no nioclifi- 
cation of tlic c01121)10/1 lax 1.111~ ~r111rli z ( ~ ~ i / l d  n/ltltorire the crrreht of tlrzs 
plnlntz,fl 017 n rhurge of s ~ r r z p k  trespass, ~t~ti iotct  tr ircrr~a/lf.'' (emphasis 
added). 

7- 1 L C  Lcgislaturc, in st! k i n g  fro111 G.S. 13-41 the autl io~ l ty of an 

officcr in a mnplc niisclelncaiior to  c d  for a-lakmce in ni:llmg an ar-  
rest n as rniiidful of tho cliangcs ~vliicll ha re  td t cn  place in law enforce- 
ment oincc the reimte tiine n-lien the peace officer needed au tho r~ ty  to 
asseinble a posse conzztatus to  a ~ d  in becping the pcace and in pursuing 
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and arresting felons. 1 Blackstone Cornn~entaries, 343. Kow n peace 
officer, in need of help, may by telcplionc and radio sunimon lnglir~ny 
patrol, rural arid city policenxn, tlie tlicnfi and 111' deputies, ~~-1io in 
high-pon-cred vcliicles wltli two-way connnuillcation kptem., ~ 1 1 1  con- 
verge in moinents a t  the place of need Kc11 trained and heavily a!micct 
peace officer> rather than unarincd bystnndtrs offer better w u r l t y .  The  
bystander need r e q ~ o n d  only to  n lrgnl delnand on the part  of the 
officer. 

From the foregoing authorities n-e conclude that G.S. 13-41, as rc- 
written in 1955, authorized Sheriff Hundlcy to  arrest anyone coin- 
mittlng the crime of trespass in 111s presence; nevertl~clesz, the btatutc 
withdren- the authority to call for a.sistance in 1n:~limg the arrcst. 
Tlint aut l io~i ty  was, therefore, wit11drnn.n froill t11c statute. G Y. 15-43, 
though still in effect, doc.; not includv trcspass aa one of thc offra\es 
for ~vliicli an officer i m y  suninlon lielp to i m k e  an  arrest. 

Courts are charged nit11 the duty of conhtruing criminal qtatutes 
strictly. This rule does not permit u;. to extend the power of airest, 
or the right of the arresting officer to  suniiuon aid, beyond tlie statutorv 
a~ t l lo r i ty  n-lien strictly construed in favor of the accuwl .  Stntc 2,. 

Garrett, 263 N.C. 773, 140 S.E. 2d 315; State v. Hunzphnes, 210 N.C. 
406, 186 S.E. 473. 

We conclude, therefore, that  Sheriff Hundley neither by statute nor 
by connnon law could I a ~ f u l l y  coinniand the defendant to as& him 
in arresting for tre-pass. The  defect appear' upon the face of the war- 
rant  which must be interpreted in the light of applicablc law. T h s  dis- 
position requires tha t  the judgment be arrested for failure of the \Tar- 
rant  to charge n crnninal offense. 

Judgment arrested. 

A R T H U R  HARVEY W H I S N A S T  v. NATIONWIDE MUTUAL INSURAVCE 
COMPANY. 

A 3 D  

M T R T I C E  'ATHISXA\jT v. NATIONWIDE MUTUAL INSURANCE 
COIUPANY. 

(Filed 7 April, 1965.) 

Insurance 5 54- 

The policy in suit covered insured and members of his family while rid- 
ing in a vehicle owned or operated by insured, but excluded coverage if 
ininred was operating a non-o~~ned  rehick furnished for the regular use 
of insured. Held: The exclusion does not apply to injuries occasioned in 
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the emergency use of a oehicIe by insured on a purely personal mission 
while 011 vacation, eren though such rehicle was furnished by insured's 
employer 011 a regular basis solely for the performance of the duties of 
the eniplo~ment, such occasion being an isolated and casual use of tlie rc- 
hiele by the insured for a personal mission. 

APPEAL by defendant from Patton, J., October Regular Session 1964 
of BVRKE. 

These actions were consolidnted for trial by consent of the parties, 
brought by tlie rcspcctive plamtiffs to rccover benefits allegedly due 
them under the terins of the Lledlcal Payments provision of a policy of 
insurance issued by tlie defendant. 

On 19 July 1!161, the defendant issued to the male plaintiff, Arthur 
Harvey n'hisnant, a policy of family nutomob~le and comprelienwve 
l iab~li ty insurance on the rnale plaintiff's 1952 Chevrolet automobile. 
-4s a par t  of said policy, the defendant insured the plaintiff and mem- 
bers of his family, inclutilng his wfe ,  the feme plaictiff, under Cover- 
age G. Medical Payments, up to $500.00 per person per accldcnt. By  
the t e r m  of said policy, hon-ever, covemge under Coverage G did not 
apply to bodily injury sustained by thi' named insured or a relative 
r l l i le  occupying an automobile furnished for the regular use of the 
named insured. 'This policy of insurance was in full force and effect on 
31 August 1961, the date of the accident, liereinafter referred to. 

9 t  the time of the accident, the male plaintiff, an ernployee of Clarli 
Tire & Auto Supply Co., Inc., was operatmg a 1959 Ford truck owned 
by his employer. The truck was fu~ilishrd to the male plaintiff by his 
enlployer on a regular basis, for his use in performing his dutles as an 
outside collector. The 1m1e plaintiff useti the truck to go to and from 
his home to his employer's place of business daily in addltion to using 
i t  In 111s employer's busmess. 

On the day of the accident, the male plaintiff was on vacation. His 
personal autonlobile, the Chevrolet, was not available when he received 
a message that  his dnuglitcr n-as ill, so he took tlie truck. Except on 
this one occasion, the truck was never used by the male plnlntlff or any 
member of 111s faimly for personal yurposrs. 

Tlrc plaint~ff's. liu~bancl and wife, were injurcct in a motor vehicle nc- 
cidcnt wliich oci%~~rrcd on 31 August 1961 in Burke County, Sortl i  Car- 
olina As a rebult of wid accident, the :ride plaintiff incurred hoqpital 
and doctor bills in e w e s  of $GXN~.OO and the feme plaintiff incurred 
similar mpcnses nnlountin? to $263.93. 

The parties ~ ~ a l v c d  txa l  by jury and rcque~tcd the court to hear the 
cvitienec, find the facts, and n1:1lie conclusioi~s of 1:tw tlierc.on. .After 
hearing the evidence, the tout below found tlie following facts: 
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"That on Auguet 31, 1961, a t  approximately 10:00 P.M. the 
plaint15 (Arthur Harvey Whisnant) was the driver of a p~ckup.  
and tha t  enid truck became involved In a colll~ion with an un- 
llglited truck on U P .  64-70 which coll~kion resulted in injuries to 
the plaintiff' ~vhicli requlrcd medical trcntnicnt, the cost of which 
amounted in execs of $300.00; that  a t  the time of the collision 
the plaintiff', Arthur Harvey Khisnant,  was lnsurcd by Natlonwidc 
Alutual Insurance Company by Policy No. 61-5-727 and tha t  said 
policy insured Arthur Harvey TTlilsnant and members of his fam- 
ily under Coverage G., hIedical Payment5 up to $300.00 per per- 
son; tliat the policy also insures the Insured or Relatlve member 
of his houseliold n-hile occupying a non-owned automobile if thc 
bod~ ly  injury results from its operating b y  the Named Insured; 
tha t  on the occasion complained of, the ;"\;anled Insured, Arthur 
Harvey Whisnant, was operating a non-owned vehicle, a truck 
owned by hls Eiuployer, Clark Tlre and Auto Supply Company; 
that  lie n-as not a t  the time of tlie accident in the employment of 
Clark Tire and Auto Supply Company, hut was on vacation a t  
tliat time, and tha t  tlie use of the trucli was for a persona1 mls- 
sion; that  the court finds as a fact tha t  this was the only time that 
sald truck had ever been used by the Ingured on a personal mission 
and tha t  such use was a casual infrequent use of snid t ruck;  that  
the use of the truck on the occaslon in question does not come 
within the meaning of 'an automoi)ile furnished for the regular 
use of either the Named Insured or m y  relative' and such use on 
this isolated occagion does not exclude coverage under Exclusions 
l ( b )  of the pollcy." 

Baqed on the foregoing findings of fact, the court below concluded 
as a matter of law that  the uqe of the truck hy the insured, Arthur 
Harvey \I ' liimmt. ~ v a s  an isolated use of the truck ~vliich belonged to 
his employer, Clark Tlre & .Iuto Supl~ly  Co . Inc.. and tha t  such use 
does not exclude covc rqe  for lnethcal payments under the provision of 
the policy of inwrance; that  the Clark TIP & A%uto Supply Co., Inc 
truck wn? not furnlslied for ttic r egda r  use of Arthur Harvey TT'hlsnant 
other than nlille in the course of hi. employment and tha t  he was not 
using snid trucli In the course of his einployiuent on the occaqlon 111 

quest~on. Tl~clelipon. tlir? court entelcd a jl~il?:nent In f:ivor of the male 
plmntlff in the $uin of $300 00 and one In f:lvor of the jetrie plaintiff in 
the sum oi $263.93. 

Defenclant appeals, asslgnlng error. 

W .  Hclrold ,1Iztchell for  p1ninti.f appellees. 
Pat ton,  E T V ~  cP' Starues for de fe tdan t  appellant. 
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DENNY, C.J. The question posed for decision on this appeal is 
siniply this: I s  a single, person:d use of an enlployer's motor vehicle by 
an enlployce, which results in an accident,, sufficient cause to exclude 
the benefits in a Xcd icd  Payillcilti p1,ovision in an automobile lia- 
bility insurance policy n-hic!~ escludcs a nonowned automobile "fur- 
nished for regular use"? 

The policy of insurance issued by the defendant included 3Iedical 
Payments ~~rovisioii  which covered tlie male plnintiff and liis relatives, 
and required the defendaat to pay to each such pcrson a niaxinium of 
$500.00 in t'lie event of bodily injury "wl~ile occupying or tl~rough be- 
ing struck by an autoinobile " " "." 

Tlie additional provision in the policy pertinent to this appeal is as 
follon-a: 

" E x c ~ u s ~ o ~ s  1. This policy does not apply under Coverag:, 
G (hledical Paynlcnts) to bodily injury: " * ' (b)  sustained by 
the Sained Insurcd or a relative (1) while occupying an auto- 
mobile ovned by or f u m ~ ~ h e d  for the r e g u l a ~  use of ezther thc  
S a m e d  Irzsqcred or any relative other than an  autoinobile defined 
herein as an  'ormed automobile.' " (Enlplln~is added.) 

Tlie general rule wit11 respect to coverage in a policy of insurance 
relating to tlic use of n nonow\.ned automobile, is discussed in n compre- 
hensive opmion in the case of TVhaley 2 , .  Insurance Co. ,  239 X.C. 343, 
131 S.E. 2d 491, in n-hich Ijobbitt, J., speaking for the Court, said: 

"In our v i e r ,  coverage depends upon the n.z;ailability of the 
Ford for use by \Yhaley and the frequency of i ts  use by  TT'lialey. 
Rodenkirk v. State  F a n n  Mut .  A~~tomobzLe  Ins .  Co .  (I l l . ) ,  60 N.E. 
2d 269; T7ern v. M e ~ c h a n t s  dfut. Casualty  Co.,  118 N.Y.S. 2d 652. 
It was 'furnished' to T~71~aley by Firektone in the sense it was 
placed and continued under Whaley's authority and control. It 
was available for use by Tl ia lcy  over an extended period and 
was used by hi111 'on numerous occasions.' The stipulated facts dis- 
pel any suggestion that  V71mley's u*e of tlie Ford 'for liis onm per- 
sonal bus~ness and pleasure,' n a s  casual, occasional or infrequent. 
The stipulated facts establish that  n'lialey regularly used tlie 
Ford 'for his own personal business and pleasure' as well as 'in 
tlie conduct of the comp:tnyls busme-s.' It is our opinion, and we 
so decide, that  Firestone's Ford was 'furnislied for regular use to' 
\'i'haley within the meaning of the policy." 

It was clearly pointed out in the TVhaley case, and in the cases cited 
therein, that  the result in that  case woulti have been different if \TlialeyJs 
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W'HISKANT 9. I~sman-CE Co. 

use of the Firestone autornohile for personal business and pleasure liad 
been a casual, infrequent use of said autoniobile. 

The motor vehicle inrolved in tlie instant cascs, while furnished for 
tlie regular use of the male plaintiff, u-as to  be uscd only in the course 
of his employment, and was never used otliern-ise exccpt in this single 
instance. Therefore, v e  concur with the finding of the court below to 
the effect "that the use of the truck n-as for a personal mission; * * + 

that  this was the only time tha t  said truck had ever been used by tlie 
Insured on a personal mission and tha t  such use was a casual infrequent 
use of said truck;  that  the use of the truck on tllc occasion in question 
does not come within the meaning of 'an automobile furnished for the 
regular use of either the Naincd 111sured or any relative' and such use 
on this isolated occasion does not exclude coverage under Exclusions 
l ( b )  of the policy." 

I n  the case of Pacific ilz~tonzobile Ins. Co. 21. Lewis, 56 Cal. =Ipp. 2d 
597, 132 P. 2d 846, cited and quoted with approval in TVhaley v. Insur- 
ance Co., supra, i t  is said: "It cannot he said, as a matter of law, that  
such a use on a particular occasion, which is a departure from the 
custonixry use for which the car i furnished, is a regular use within the 
meaning of these clauses of the policies. " * *"  

I n  the case of Schoenknccht v. Pmirie Slate Farmers Ins. Bss'n.,. 27 
Ill.  App. 2d 83, 169 S.E. 2d 146, likewise cited and quoted with ap- 
proval in the TT'halcy case, the policy of insurance inr-olvetl specifically 
insured tlic plaintiff's Buick. Tlie accident occur~ecl 2 N a y  1957, about 
11:OO p.n1., when plaintiff n.as driving liis employer's Chevrolet. The  
enilployer furnislieti plaintiff the Chcr.rolet for u e  in the performance 
of the duties of liis einployment. ITiien the accident occurred, plain- 
tiff: in violation of his duty to return the Clleviolct to liis en~ploycr's 
shop a t  tlie conclusion of the day's n-elk, mi: using tile C'lievrolet for 
personal purposes. I t  m s  held the pl:tintifi"s liability was covered by 
the "use of Other ,lutomoldcs" clause in his policy. 

The identical question non- 1)ef'ore us n-:la invol~.ed in the Schoen- 
knecht c:?sc, in n-hich tlic Court raid: "Piamtif'i' n-as hmizlied t h i ~  c7a.r 
for his :ole use ill connection ~ ~ i t l i  t!:c husines~ of liis e~iiployer during 
his n-oriting i:ollrs. l i e  lmrl never u:cd tlii. c:::. to t:d;c h i n ~  anyn.lic;re (T- 
cept upon the bu,+ness of liis cml:loy~r mcl during his n-orkin:: 1iom.s. 
Tlic only time he !ml  ever wed  it was during his n-orl'ring 11oar.s and 
in furtherance of his ~~~~~~~~~~~er's interest cxrcpt on tl;c. occasion in q;~c,s- 
tion. The  usc of this car at tlii? time n-22 cn i i i~~ .  the r,utlmitiw, nil iso- 
lated, casual. iluauthorized w e  of an :ultoulol~il:. other tllnn 11is oiyn 
and comes n-ithin the insuring xgreeiilerit. of t l l i  policy dcsign:~tecl ?lie 
of other autoixohiles.' " See Jli l lci .  21. Fnrnzcrs M u t l i c l l  :lrctomohilt. Ins. 
Co., 179 Kan. 50, 292 P. 2d 711. 



IN THE SUPREME COURT. 

The judgment of the court below is 
Affirmed. 

ROBERT EDWARD SATJSDERS r. RUFUS GEORGE WARREN ATD RADIG 
VAULT COMPANY, INC., a CORPOR~TIOX. 

(Filed 7 April, 1963.) 

1.  Automobiles 3 13- 
Operation of a11 automobile in a nlanner which would be hannless on a 

clmr, dry highv-a7 may well be the prosinlate cause of injuries on an icy 
highway, and the question of whether such operation is negligent must be 
judged in view of the circumstances confronting the driver. 

2. Automobiles 3 41f- Issue of negligence i n  skidding on snow into 
rehicle stopped on highway held fo r  jury under  t h e  evidence. 

E~iilence tcsnding to show that as defendant rounded a curre he could 
see some 283 fret ahead nhere plaintiff's truck was standing with its left 
wheels on the l~ardsuiface, wit11 stalled xehicles ahend of him on the high- 
way, that it was snowing, ni th  ice and snow in spots on the highway, and 
that when defendant ap1)lied his brakes his rehicle skidded into the rear of 
plaintifi's truck, c:tubing the injuries in suit, held sufficient to be submitted 
to the jury on the issue of negligence in permitt~ng the inference that de. 
fendant either failed to esercise due care to keep a proper lookout or failed 
to esercise due care to bring his vehicle under control and stop it before he 
came in too close proximity to plaintitt's truck. 

3. Autoniobiles 3 8- 

A teiuporarg or momentary stopping on the highway because of the 
esigencies of traffic is not parking on the highway within the meaning of 
G.S. 2U-161ta). 

4. Automobiles § 4Zc- 

Evidence that plaintiff, driving in light snow on a highway having ice 
and snow in spots thereon, stopped on his riqht side with his left wheels on 
the hardsurface because stalled vehicles blocked his lane of tralel, and left 
his truck so standing for a period of some Ere minutes while he rendered 
aid to the operators of the stalled vehicles, there being lights on the truck 
burning throughout the period, and was hit as he returned to his rehicle 
and \ras ready to more forward, held not to shon- that such stopping was a 
pru\ilnate ca lm of injuries sustained when defendant's rehicle skidded into 
the rear of plaintiff's vehicle. G.S. 20-l(il(a). 

6. Trial 5 ZZ- 
Discrepancies a i ~ d  inconsistencies, ewn in plaintiff's testimony, do not 

warrant nonsuit. 
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A P P E ~ L  by plaintiff from ,irnzstrong, J., October 26, 196-1 Session of 
FORSTTH. 

Plmntlff's action i* to recover for per2onal injurles allegedly caused 
by defeudant \T'arren's negligent operation of the co1por;ltz defendant's 
1962 Studchakei truck I t  n a s  admt ted  that \Tarren was drlvlng the 
truck a. agent of the  corporate defendant. 

On February 26, 1963, about 5:OO pin . ,  plaintiff was operating a 
1961 Ford truck in an  easterly direction on X. C. I-I~glirr-ay KO. 66. The  
liiglin-ay was icy arid s l~ck.  It was qnoning. Plamtiff oh-erved stalled 
vehiclc. ahead and stopped JT'arren, operating said Studebalier truck, 
was proceeding east on said higlirvay. Tlie front of tlie Studebaker 
truck collided with tlie rear of the Ford truck. Tlie Ford truck wa. 
standing still d i e n  tile collision occurred. 

Issues of negligence, contributory negligence and damages were raised 
by the pleadings. 

A t  the conclusion of plaintiff's evidence, the court, on niotlon of de- 
fendants, entered judgment of involuntary nonsuit. 

White, Crumpler, Powell, Pfefferkorn & Green for plaintiff appellant. 
Hudson, Ferrell, Petree, Stockton, Stockton ck Robinson and .I. 

Robert Elster for defendant appellees. 

BOBBITT, J. Uncontroverted evidence tends to show: At  the scene 
of collision, the Iiiglin-ay is a ta r  arid gravel road, "approximately 20 
feet wide, with approximately 3 to 4 feet of shoulder on the riglit side 
headed east, and on the other side tlie shoulders are approximately the 
same width." T o  the right of the shoulder, "on tlie right side headed 
east," there is a ditch. 

Plaintiff's tcstinlony, when considered in the light most favorable to 
him, tends to show the facts narrated below. 

Plaintiff was driving a 2f/?-ton flat-bed (Ford) dual- heel truck. 
His speed was 35-10 miles per hour. Plaintiff testified: "It  ~ a s n ' t  snow- 
ing hard . . . it  n-as snon- flurries . . . the roadway was wet . . . 
tliere n-ns ice in spots and snory in spots." Upon rounding a (level or 
slightly don.ngradc) curve to his right, lie saw approximately 300 feet 
a!~c:d tn-o stalled vchicles, n (pickup) truck and a car. The front of the 
truck was in tlie ditch to tlie right, the rcnr in plaintiff's lane of travel. 
The  car, farther east, was on tlic liighwsy. \T:estholmd traffic was ap- 
proaching and passing. Plaintiff' stopped his truck. He got out to help 
those n-hose vehicles xere  ftalletl. 

Aicting on plaintiff's suggestions, tlie driver of the stalled car started 
forward. Tlien plaintiff, by  means of a chain, pulled tlie stalled pickup 
truck completely off the highway. T o  do t'his, plaintiff "got just as  
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close over to the ditch as the) rould gct witl~out getting in the ditch, 
and . . . was aboxt two foot from tlie ditr1-1." &After this, pla~ntiff was 
in his trucli and lcady to niove foirvnld. that t m e .  tlle rlgllt ~vlieels 
of 111s trucli werc on the sl-~oulclcr and tlic left n heels "were t r o  foot on 
the pavenlent, or maybe a llttle niore." 

Plaintiff's clcnr:ince llghts had been on anti n-ere burning before he 
reached the scene of colllslon. Tlie clearanre l lgli t~ were :icio<s the top 
of the bed of 111s trucli. \T711en lie stopped and got out, lle turned on 
other lights, inclutl~ng "a 6-lncli tall llglit that  has got 'STOP' 011 it that  
blinks off and on." Plaintiff testlficd: "&At the t m e  the collislon occur- 
red it mas cloudy, but ~t ~ v a s  dayllglit." Again: "Before tlie impact I 
wasn't there over f i ~ e  mmutes." 

The front of the Studebaker truck struck the left rear of the Ford 
truck. There ~ v a ~  no visible damage to the steel bed of the Ford trucli. 
The wlmle front of the Studebaker truck was mashed in. 

9 State Hlglirvay Patrollimn, referrmg to hls conversation with 
Warren a t  the scene of tlie collislon, testified: "Tlie defendant told me 
that he had come around tha t  curve, golng eabt. I don't recall him 
telling me that  lie saw tile plaintiff's truck. H e  told me, when I asked 
l m l  what happened, that  he was traveling east, approximately 15 miles 
per hour, and he applied 111s brakes, and got to sk~dding on tlie ice, and 
lie lost control of it. I don't recall liinl making any statemcnt to me 
like lie saw tlie plaintiff's truck down there." -4ccording to this wit- 
ness, Karren stated that, after he applied 111s brakes and lost control, 
his truck "slld into the other truck." T h ~ s  wltness alqo testified that  
t h e  ineasured  d is tance  from the curve to the scene of coll~sion was 283 
feet. 

There was evidence tending to show plalnt~ff, as a result of s a ~ d  col- 
libion, sustained personal ~n juncs ,  principally in the area of his neck. 

The rules applicable in the conslderat~on of the crldence nhen pass- 
ing on a nlotion for nonsuit arc well settled. 4 Strong, ?S C. Index, Trial  
g 21. 

Defendants contend plamtlfl's evidence shows only that  defendants' 
truck slildded on an icy road TT hen the clilver n as confrontd wltli a 
sudden eniergcncy and falls to slio~v actionable negllgencc on the part 
of defendants. T ~ I I S  cont~ntlon IS untenable. 

I n  Hnrdee 1 ' .  E'ork, 262 N.C. 237, 136 G E. 2d 58.2, wliere prior deci- 
sions relating to sliiddlng are cited and ~ I S C U P S C ~ ,  the opimon of Moore, 
J., state-: : ~ c t  or onnasion of n motonst nhicll would not be negli- 
gent in tlic abscnce of the Ice on the h~glirvay, might well be so if ~ c e  
w i e  present. A l ~ ~ d  ncgllgence wlilch n-ould be hanllleics on a clear, dry 
h1ghn.a.v nxght well be the proximate cause of injury on an  ICY higli- 
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way. An actor's act  or omission is to be judged by the circulnstances 
under wl~ich it occurs." 

Here, there is aniple evidence to  s~lpport  findings tha t  Warren, by 
tlie eserciv of due care, couid and slio~~lcl llal-e seen plaintiff's truck 
n-hen he was approsiinately 883 fect tliereflxm; arid tha t  V-amen, if he 
saw n-hat lle could and sllould have seen, 1i:icl opl)ortunity to bring his 
truck under control and stop it well before he reached plaintiff's truck. 
Hence, it may he reasonably inferred that  Warren either failed to ewr-  
cise due care to keep a proper lookout or, observing plaintiff's truck, 
failed to  ?sercise due care to bring his truck under control and stop it, 
before coining into close proximity to plaintiff's truck. A reasonable 
inference is tliat TT'arren did not attempt to stop until he came into 
close proximity to plaintiff's truck and that  his failure to exercise due 
care in this respect n-as tlie cause of  h hat ever enlergency confronted 
him. 

I n  Culver v. LrtRoach, 260 S.C. 579, 133 S.E. 2d 167, and Hall  1). 

Little, 262 N.C. 618, 138 S.E. 2tl 282, cited by defendants, nlaterially 
different factual situations were considered. 

Defendants' contention tha t  the evidence establishes as a matter of 
law tha t  plaintiff n a s  contributorily negligent is untenable. 

Defendants assert, inter alin, t ha t  plaintiff's conduct was in violation 
of G.S. 20-161 ( a )  and therefore constituted contributory negligence 
per se. The  provisions of G.S. 2 0 - E l ( % )  are set forth and discussed in 
Meece v. nickson, 252 K.C. 300, 113 S.E. 2d 578, where Winborne, C. 
J., based on cited cases, states: "To 'park' means something more tlian 
a mere temporary or nlomentary stoppage on the high~vay for a neces- 
sary purpose." (Note:  In  one respect, not niaterial to decision on the 
present record, JIeece v. Ilichxon, supra, was overruled in dlelton v. 
Crotts, 2,57 S . C .  121, 125, 125 S.E. 2d 396.) 

Plaintiff's truck was not disabled. H e  stopped because his lane of 
travel was blocked. Having stopped, lie rendered aid to  the operators 
of the st~nllecl rehicles that blockccl his lane of travel. The  interval be- 
tween the removal of the pickup from the highway and the collision 
was brief. Suffice to say, the evidence fails to  establisli as a matter of 
law tliat a violation of G.S. 20-161(a), if any, w i s  a proximate cause 
of the collision. Nor does tlie evidence establish as  a matter of l av  tha t  
plaintiff n-as contributorily negligent in any other respect. Perider v. 
Trucking Co., 206 N.C. 26G, 173 S.E. 336, and Chandler v. Cottling Co., 
257 S . C .  245, 1% S.E. 2d 584, cited by defendants, dcal n-ith materially 
different factual situations. 

Conceding there are discrepancies and inconsistenrcs in the evidence, 
even in the testimony of plaintiff, these are to be resolved hy the jury. 
Stathopoulos v. Shook, 251 N.C. 33, 36, 110 S.E.  2d 452. 
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Our conclusiori is that  tlie cvidence was sufficient to require determi- 
nation by tlle jury under npproprlate ir~atruction. of thc i sues  raised 
by the plendmg:. Hence, the ~udgment  of inxoluntary nonsuit is rc- 
versed. 

Reversed. 

IN THE MATTER O F  KATHAX FLEISHMAN, 1600 RAEFORD ROAD, FAI'ETTF- 
TIIJ.E, h T O ~ ~ l l  CAROLINA, ASSESSMENT O F  ~ D I T I O S A L  INCOME TAXES FOR THE 

TEAR 1957. 

(Filed 7 April, 1965.) 

1. Taxation % 

Loans to a taxpayer do not constitute taxable income and should not be 
included as gross income on his income tax return, G.S. 105-141, and repay- 
ment of loans may not be allowed as a deduction from taxable income. 
G.S. 105-47. 

2. Sam- Repayment of debt cannot be offset against income for tax- 
able year in which repayment is made. 

Where over a number of years a taxpayer withdraws from his account 
with his emplo~er sums in excess of his salary and bonuses and errone- 
ously enters these amounts as taxable income, he may not offset these 
amounts against his taxable income for the year in which he is compelled 
to repay the loan, but must seek an adjustment in his income tax liability 
for each year in which he overdrew and do so within the time limited by 
G.S. 103-266 and G.S. 103-266.1, and the State is not required to allow such 
deduction eyen though the Federal Government does so, G.S. 103-142(a), 
there being differences between the Federal and State statutes and it  bc- 
ing questionable whether the amount should be allowed under the Federal 
statute. 

APPEAL by petitioner from Copeland, S. J., M a y  23, 1964 Civil Term 
of WAKE. This appeal was docketed in tlie Supreme Court as Case No. 
459 and argued a t  tlle Fall Tcrin 1964. 

Petitioner Fleiallnlan (taxpayer) appeal< from a judgment affirming 
an administrative decision of the Tax R e ~ i c n  Board which sustained 
an assessment 1)y the Comim-eioner of Revcnue (Colnmis4oner) of 
additlorial ~ncoliie tax against taxpayer for 1937 and denied his claim 
for a reiund. 

The facts ale undisputed. Taxpayer is an incliviclu:~l reporting his 
income on tlic 1x1~1s of cnsli receipti and disbursenlents. Ills only ex- 
ception and assigriinent of error is to thc judgment. 
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In 1941 taxpayer and his biother-in-law, Oscar Vatz, entered into 
an employment agreement with taxpayer's father, Morns Flelshman, 
onner of Fleislirnan's Big Store in F:tyettevllle, under wliicli agrcernent 
taxpayer ~ o u l d  receive a salary of $12,000.00 per year and Obcnr Vatz, 
a salary of $8,000.00 per year. The annual net profits of tlie busmess 111 

excebs of $21,000.00 were to be split equally between taxpayer and his 
brother-in-law. Thls agreement remained in effect until 1952. when the 
salaries were discontinued and the entlre profits were d~vlded equally 
beheen  taxpayer and his brother-in-law. 

During the years 1950-1956 taxpayer withdrew cash from the busi- 
ness in additlon to his salary and bonus, a total of $42,065.03. Durlng 
the same period taxpayer reported and paid income taxes on his sal- 
ary, his bonus, and, erroneously, on his cash withdrawals from tlie 
business. Fleishman's Big Store, taxpayer's employer, deducted as a 
business expense only that amount paid to taxpayer as salary and 
bonus and carried the cash w~thdrawals by taxpayer on its books as 
loans. 

In 1957 Morris Fleishman died. Cpon investigation, the administra- 
tor determined that taxpayer had withdrawn $42,065.03 in excess of his 
salary and share of the business profits and that his brother-in-law 
had withdrawn $28,000 in excess of his share. Both taxpayer and his 
brother-m-law repaid their excess cash withdrawals to the administrator 
during 1937. Taxpayer's repayment to his employer was accomplished 
by deducting the amounts of his excess withdrawals from his distribu- 
tive share of his father's estate. 

On December 30, 1957, taxpayer filed a tentative individual incoine- 
tax return for the income year 1937 and remlttcd therewith a payment 
in the aniount of $5,784.22, which represented taxpayer's estimated in- 
come-tax liability for 1957. Thereafter, on April 13, 1958, taxpayer 
filed a final, or completed, income-tax retmn for the income year 1937 
showing an income-tax liability of $3,203.77. Taxpayer requested a re- 
fund of $2,578.45, thereby indicated on the face of the return. Examina- 
tion of the final return by a reprevntative of the Coinmissioner re- 
vealed that taxpaycr had claimed a tlcductlon in the same amount as 
his income for the year, $38,039 22. Tlii.: deduction \Tas explained by 
taxpayer as being a part  of the anlountz reported as income upon w11~cli 
tax had been paid during years 1950-1956 and which taxpayer was re- 
quired to repay to his employer during lnconie year 1957, the total be- 
ing $42,065.03. Taxpayer lin-uted t l ~ c  claimed deduct~on, h o ~ ~ e v c r ,  to 
tlie anlount of salary and bonus earned and received from his employer 
during the income year 1037 - $38,030.22. The exanlinlng auditor (11s- 
allowed the deduction and recomputed taxpayer's 1937 tax liability 
without benefit of the claimed deduct~on. The resulting tax liability of 
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taxpayer for the illcome year 1!)57 was f3,S6S.s'51, or $84.29 in adtlitlon 
to tlie estmiated pnyn~ent  made on Dcce~nkm 30, 1957. 
A4 notice of ase>\incnt of additionnl incoine taxes in the ninount of 

$34.51 (sS4.29 plus J .42 ~ntcreat)  wa. tranmitted ro taxp:ver on 
M a y  15, 1938. Taxpayer protebtcd the ploposcd nsc~si i lcnt  on May  2ri, 
1958, and requcbtcd n licnring before tlie Coiunilssloncr in accordance 
with the provisions of G.S. 103-241.1. The Coliiniissioner held the hear- 
ing, nffirliicd the cllsallo~~ance of the c!ain~ed deduct~on, and ~ u ~ t a i n e d  
the assessinent of additional tax. 

According to representatives of taxpayer, ('federal agents," in an in- 
fornial conference, agreed to allon- the suin of $42,065.03 as a deduction 
on his 1037 federal income-tax return under the claim-of-right pro- 
vision of Int. Rev. Code of 1934, s 1341. 

Taxpayer notlcc of appeal to the Tax  Review Board within 
the tiine permitted by statute and filed his petition with the Board on 
October 16, 1939. The petition was considered by tlie Board, and on 
February 24, 19G0, it entered its Adnlinistrative Decision No. 30, affirni- 
ing the Comin~ssioncr. \JTlthin thirty days of the receipt of the Board 
decision, taxpayer petitioned the Yupcrior Court of Wake County for 
review of the decision under G.S. 103-241.3 and Gen. Stats. ch. 143, art. 
33. From an adverse judgment on revicv in the Superior Court tax- 
payer appealed to the Supreme Court. 

McCoy, Weaver, Wiggins & Clevelarrd by John E. Raper, Jr.,  for 
pet? tioner appellant. 

Attorney General T. TI'. Bmton and Assistant Attorney General 
Charles D. Barham, Jr., for respondent appellee. 

SHARP, J. The question presented by this appeal is: May  a tax- 
payer who has in prior years erroneously included in his taxable income 
the amount of loans made to him offset these anlounts againd his tax- 
able income for the year in wllicll he repays the loans, or must he seek 
an  adjustment of his income-tax liability for each year in which an  er- 
roneous overstatenlent of income occurred and ~vithin the time specified 
by G.S. 103-266 and G.S. 105-266.1? 

Loans to a taxpayer do not constitute taxable income and should not, 
therefore, be included as gross income on his income-tax return. G.S. 
103-141; 1 Mertens, Federal hcon ie  Taxation 5.24 (1942 Ed.) Like- 
wise, miounts expended to repay the prmcipal of a loan are not allowed 
as deductions from taxable income. G S. 105-147. The Conmissioner 
concedes tha t  taxpayer erroneously ovcrstatcd his income on his tau 
return for the years 1930-195.3 and thcrefore overpaid the correct 
amount of his taxes during these years. H e  found that  the overstatc- 
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ments were the result of taxpayer's accountant's error. (The Cornmis- 
sioner contends that i t  appears from tables in taxpayer's brlef t ha t  he 
underpaid liis 1936 taxes, hut no deficiency was ever assesqed for that  
year. Scitlier party seeks In thls action an adjuztnlent for any year 
but 1957.) Had  taxpayer applied for a refund of any ovcll)ayn~ent of 
tax for a glven year "at any timc wtliin three years aftcr the date set 
by the statute for the fillng of the return . . . or ~ i t h i n  six i n o n t h ~  
from the date of paylnent of such tax or adchtional tau, IT-llichever 1s 
later . . . ," G.S. 103-266 1 and G.S. 10.5-266, clearly he woulcl have 
been entitled to it. G.S. 103-266 prolilbits the refund of any overpay- 
nlent unless discovery 1s made by the Corn:nlssioner or written demand 
is made by the taxpayer n-ithin the t h e  set out above. 

Taxpayer contends (1) that ,  having included loans as  incolne in 
his returns for the  years 1950-1955, SIX years, he had establislied a 
"method of accounting"; (2)  that ,  havlng repaid the loans to hi. em- 
ployer In 1957 in an amount In excess of his compensation, under his 
method of accounting, he had no net incornc tha t  year;  and (3) that ,  
since "federal agent." had allon-ed the loan repayment of $42,065 03 as 
a deduction from 1937 income under Int .  Rev. Code of 1954, 8 1341, tlie 
State should do likewise because G.S. 105-142(a) rcquires a taxpayer 
to compute his income accortling to  a method of accounting which 
clearly reflects his inconle and also to "follow as nearly as practicable 
the federal practice, unless contrary to the contcxt and intent of this 
article." Gen Stats. ch. 103, art.  4. 

Taxpayer is without a leg to stand on. The classification of a loan 
as income for the year in which the money was bo r rowd  and as a de- 
duction for the year in which the money was repaid not only is not an 
approved and generally acceptcd method of accounting but alto is a 
procedure directly contrary to "tlie contcxt and intent" of Gen. St~1t.i. 
ch. 103, art.  4. Seither G S. 103-141, whlch defines income, nor G.Y. 
105-147, which specifies deductions, includes loans. G.S. 105-142 ( a )  
authorizes no deductions not included in G S. 105-147. S e t  incon~e for 
income-tax purposes 1s the gross incollle of a taxpayer less the deduc- 
tions allowed by Gen. Stats. ch. 105, art.  4. 

Xotn.ithstanding that  taxpayer's unortliotlox n~ethod of accounting 
is "contrary to the context and Intent" of Gen. Stats. ch. 103, art .  4, 
G S. 10.5-142(a), we sec no Tyay, d ~ s p l t e  the agreement of "federal 
agents," in ~Tlilch taupaycr could bring himself n-ithin the proviilon, of 
In t .  Rev. Code of 1934, $ 1341. Sce Good's B\tnte v. I 'm ted  Stnfcs,  
208 F. Supp. 521 (E. D. l l i c h . ) ,  wherein thls section w a j  held appli- 
cable - no loan involved. This cection allon-s a deduction for repayment 
of amounts exceeding $3,000 00 "for the taxable year" when the amount 
repaid " m s  included in gross income for a prior taxable year (or years) 
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because i t  appeared that  tile taxpayer had an 7nr~restricted rzght to such 
~ t e m . "  (Italics ours.) Kortli Carolma has 110 si in~lar provision. Although 
a borrower may have the right to use tho proccetis of a loan as he sees 
fit, he has a correlative oh1lg:itlon to repay, and this obligation to rc- 
pay prevents the nght to the money from bemg a n  z tnrcs t r~ tcd  nght. 
r 7 Ilie procccds of a loan belong to a taxpayer only temporarily. The 
withdrawals which taxpaycr made from hls father's business wrre not 
made under any claim of right. His contract of employment fixed his 
compensation, and his withdran-nls in esceas of his agreed compenea- 
tion were entered on the books of the buslness as loans. The fact that  
taxpayer may never have Intended to repay these s u m  does not alter 
the true nature of the transaction. 

T o  allow as deductions for the tax year 1957 items wliich could have 
been the basis of c l a i m  for refunds in prior years would rcnder every 
return mconclusive far beyond the time mtended by the legislature. As 
regrettable as may be the accounting error which produced this situa- 
tion for taxpaycr, we cannot disregard the provisions of G.S. 103-266 
and G.S. 105-266.1 In order to give him relief. The T a x  Review Board, 
having found "that the taxes wlth respect to which the claim for refund 
was filed were not paid within the period epeclfied under the provisions 
of G.S. 103-266 and G.S. 105-266.1," correctly sustained the assessment. 

The judgment of the Superior Court, upholding the decision of the 
Tax Review Board, is 

A k n e d .  

CASSIE SMITH v. EhlMA TROY BRYANT. 

(Filed 7 April, 1965.) 

1. Attorney and  Client 5 1- 
An attorney occupies a dual relationship as an employee of his client and 

as an officer of the court. 

2. Attorney and Client 5 & 

An attorney of record may withdraw from the case only for cause after 
reasonable notice to the client and with the permission of the court. 

3. Same- 
While an attorney may be justified in withdrawing from the case upon 

refusal of the client to pay or to secure payment of proper fees upon rea- 
sonable demand, the attorney must still give reasonable notice to the client 
and, in discharging his duties to the court, perfect his withdrawal in time 
to obviate a continuance of the case. 
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4. Same; Trial g S-- 

Where defendant's attorney of record announces his withdrawal from 
the case a t  the time the case is called for trial, it is error for the court to 
treat the withdra\~al  as a fait accompli and acquiesce in the withdrawal, 
refuse a continuance, and set the trial for the following morning. 

APPEAL by defendant from Rraszrell, J., January 1964 Session of 
C o ~ u n r n ~ s .  This appeal n-as docketed in the Supreme Court as  Case 
No. 597 and argued a t  the Fall Term 1964. 

Plaintiff instituted this action on July 30, 1962, to recover from de- 
fendant both actual and punitive damages for trespass. I n  her coin- 
plaint plaintiff alleges that  defendant unla~vfully and ~ ~ i l f u l l y  tres- 
passed upon lands in the possession of plaintiff and maliciously cut down 
one-half acre of growing tobacco and three acres of corn. Defendant, 
through her counsel of record, Mr.  H. 0. Rhoe, filed answer to the com- 
plaint, and the case was calendared for trial a t  the October-Sovember 
1963 Term. K h e n  the case TTas called for trial on November 6, 1963, 
Mr .  Rhoe moved for a continuance. The nlotion was based upon the 
following telegram, which the trial judge had received that  clay: 
"Emma Bryan is detained in Wilmlngton because of the serious con- 
dition of her mother who has had a relapse. Dr.  S. J. Gray." The pre- 
siding judge entered the following order: 

"The Court having considered the foregoing matters, determined 
that  i t  would continue the case untll the next succeeding Civil 
Term of Superior Court of Colun~bus County, upon the condition 
that  the defendant's Attorney, H. 0. Rhoe, would consent that  a 
restraining order be cntcred in the matter restraining, enjoining 
and barring the defendant, Emma Troy Bryant, from selling, inort- 
gaging, or in any manner disposing of, alienating or encuinberlng 
any of her property, pending the entry of final judgment in this 
case, and tha t  such restraining order should be spread upon and 
appropriately indexed on the LIS Pendens Docket of Columbus 
County and that  same should have tlle force and effect of an at- 
tachment upon any real property of the defendant, Enlma Troy 
Bryant, or interest therein, in Coluinbus County and the clefen- 
dant's Attorneys having so consented in open Court. 

";?;on-, THEREFORE, it is ORDERED, ADJLDGED and DECREED tha t  
the defcndant, Einina Troy Bryant, be and she is hereby re- 
strained, barred and enjoined froin selling, mortgaging, or other- 
wise disposing of, alienating, or encumbering any of her property, 
pending the entry of final judgment herein and it is furtlier or- 
dered and adjudged that  this order be spread upon and properly 
indexed on the Lis Pendens Docket in tlle Clerk of Court's Office 
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in Columbus County; tliat a copy of this order be mailed to tlie 
defendant, Emma Troy Bryant, a t  her last lmon-n address. 

"Entered this 6th day of November 1963. 

(s )  RAYMOND B. A~ALLARD 
Judge Presiding." 

This case was next calendared a t  the January Term 1964. When i t  
was called for trial on January 9th, Mr.  Rhoe announced to the court 
tliat he had ~ i t h d r a \ v n  as counsel for defendant because she had not 
paid hiin. No order permitting hiin to n-itlidrnw had been theretofore 
entercd; and, if Judge Braswell entered one, the record does not contain 
it. The record discloses only "that the defendant disputes the question 
of whether or not shc has paid her attorney." Apparently, horever,  the 
judge treated Mr.  Rlioe's witlidra~vnl :IS a falt acconzpli. H e  denied 
defendant's motion, "made on the afternoon of January 9, 1964, for an- 
other continuance" but entercd the following order: 

"In the discretion of the Court, the Court will allow the defen- 
dant until Friday morning a t  9:30 a m . ,  January 10, 1961, to ob- 
tain counsel if slie chooses to do so, and be present in court and 
ready for the trial of this action." 

Defendant excepted to the denial of her riiotion for a continuance and 
to  the order requiring licr to bc ready for trial a t  9:30 o'clock the next 
morning. At  tlie appointed time, however, slie appearcd for trial without 
counsel and attempted to represent herself. She cross-examined plain- 
tiff's witnesses and testified in her own behalf. 

Plaintiff's evidence tended to show that defendant came upon the 
land, which plaintiff had rented from defendant's brother, and, with a 
hoe, cut down 0.55 acre of tobacco which was "ready to crop" and 3 
acres of growing corn. Defendant's brother had acquired the land by 
deed from his mother. 

Defendant, as the only witness in her belialf, testified that  she is the 
guardian of her incompetent mother; that  the tobacco in question was 
planted on defendant's allotment and that  "the three acres of corn that  
was cut down . . . Tvas in the soil bank." 

The jury's verdict was that  defendant had trespassed against the 
crops of plaintiff, and that  plaintiff was entitled to receive $900.00 ac- 
tual damages and $350.00 punitive damages. Froin a judgment entered 
upon thc ~ e r d i c t  defendant appeals, assigning as error the denial of her 
motion for a continuance and specified poitions of tlie charge. 

Powell &? Powell for plaintiff appellee. 
P a y n e  and Canoutas  and R. -11. Kernzon for defendant  appellant.  



N.C.] SPRING TERM, 1965. 211 

SHARP, J. The transcript of tlie trial below reveals defendant to  
have been badly in need of legal counael. Shc had cmployed a lawyer, 
rvlio liad entered a formal appcarancr upon the court record by filing 
her ananer to tlie complaint. Tliereaftcr he n a s  not a t  liberty to aban- 
don her ca>e n ithout ( I )  justifiable cause, (2  I reasonable notice to her, 
and (3)  the peiinis~ion of the court. Perkzns v. Sykes, 233 K.C. 147, 63 
S.E. 2d 133; Gosnell v. fizll~nrd, 203 S C. 297, 171 S.E. 32. 

TT'lietlier an :~ttorney is juqtifietl in withdraning from a cace n-ill de- 
pend upon the particular circuiiistancc~s, and no all-embracing rule can 
be formularized. It is generally held, however, "that the client's failure 
to pay or to  secure the payment of proper fees upon reasonable dcninnri 
will justify the attorney in refusing to proceed with the case." Gosnell 
v. Illlllard, supra a t  301, 171 S.E. a t  3-1; 7 C.J.S., Attorney and Client 

110 (1937). Nevertheless, this doe:: not mean tha t  an attorney of 
record can walk out of the cake by announcing to tlie court on the day 
of the trial t ha t  he has withdrawn because lie has not been paid. An 
attorney not only is an employee of liis client but also is an officer of 
the court. This dual relation imposes a dual obligation. Boedzger v. 
Sapos, 217 N.C. 95, 6 S.E. 2d 801. To the client who refuses to pay 3 

fee the attorney inust give specific and reasonable notice so tha t  the 
client may have adequate time to secure other counsel and so tha t  lie 
may be heard if he disputes the charge of nonpayment. T o  the court, 
which cannot cope with tlie ever-increasing volume of litigation unless 
lawyers are as concerned as  is a conscientious judge to utilize conl- 
pletely the time of tlie term, the lawyer owes the duty to perfect his 
withdrawal in time to prevent tlie necessity of a continuance of the 
case. "An attorney a t  law is a sworn officer of the court with an obli- 
gation to the public, as  well as liis clients, for the office of attorney a t  
law is indispensable to the administration of justice," Parker, J .  in 
Baker v. Varser, 240 N.C. 260, 267, 82 S.E. 2d 90, 95. "The attorney's 
obligation crystallizes into one of noblesse obhge," Comment, Attorney 
and Client- Withdrawal of Attorney, 18 N.C.L. Rev. 338, 3-44, 

As between the attorney and liis client the relationship niay ordi- 
narily be dissolved in good faith a t  any time, but  before an attorney 
of record may be released from litigation lie must satisfy the court 
that  he is justified in withdrawing. The first requirement for his 71-ith- 
drarval is proof of tiniely notice to his client. Obviously, written notice 
served on the client would be the inoat satisfactory evidence of com- 
pliancc with this requirement. G.S. 1 - 3 2 .  Mr. Rhoe's announced with 
dran-a1 a t  the time this case IT-as called for trial n-as, of course, subject 
to  the court's approval. On the facts disclosed by the record, Judg2 
Braswell should have refused him such pernii;,' -Elon. 
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"When defendant's counsel undertook to  withdraw from the 
case a t  the rnonlent the cause n x s  ordered to trlal the court below 
should have denied lnm the right to do so. If counsel insisted upon 
withdrawing or declined to participate in the trial in defense of hi.; 
client's rights, 11c being an officer of the court, tlie judge had ample 
autllorlty to require him to proceed in good faith." Barnhill, J. 
(later C.J.) i11 Roedzyer v. Sapos,  supra a t  99 ,  6 S.E. 2d a t  803, 
(quoted with approval in Perkzns u. Sykes, supra a t  153, 63 S.E. 
2d a t  138). 

Having, however, acquiesced in counsel's withdrawal on the after- 
noon of January 9th, his Honor should have continued the case for a 
reasonable tinlo. Instead, lie set the case for trial at  9:30 the next 
morning. Dcfendnnt contends, no doubt correctly, that  Judge hlallard's 
order a t  the preceding term, enjoining her from encumbering or dis- 
posing of any of her property pending tlie entry of a final judgment in 
this case, effectively prevented her from securing other counsel over- 
night. Even without such a financial handicap, defendant, we appre- 
hend, would have had difficulty in finding a lam-yer willing to undertake 
her defense to this action without more time for investigation and prep- 
aration. 

It is quite possible that  Mr.  Hhoe's withdrawal from this case was 
entirely justified; that  he had given defendant adequate notice; and 
that  she had negligently or contumaciously failed to attend to  her 
case. If these are the facts, however, the record fails to show them. I t  
may well be that  another trial will not improve defendant's situation; 
but,  since she asks for it, on the record she is entitled to it. The judg- 
ment below is vacated, and a new trial is ordered. 

New t r~a l .  

REBECCA GRIFFIN,  B/NJF CHARLEEN GREENE v. HARTFORD ACCI- 
DENT AND INDEUNI'I'Y COMPANY. 

(Filed 7 April, 1065.) 

Insurance § 61- Where loan company advancing prcmium is agent 
authorized to cancel, insurer has no right to ignore its direction to 
cancel. 

Insured in a n  assigned risk policy of automobile liability insurance has 
the right to cancel his policy (subject to the penalties prescribed by G.S. 
20-311 if he  operates a motor vehicle mithout insurance) and he may au- 
thorize another to act for  him in canceling, and therefore where insured 
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coustitutes the loan company financing the premium insured's attorney in 
fact with authority to cancel, and the loan company, upon insured's default 
in payment of an  installment of the loan. directs insurer to cancel and re- 
fund to it the unearned portion of the premium, the return of the unearned 
portion of the premium is not prerequisite to cancelation under the terms 
of the policy, and iusurer is not under obligation to ascertain what sunis 
insured still owed the loan company and apply any orerage to the con- 
tinuation of the policy, and evidnice relating to the refund is erroue 
ously admittcd upon the question of whether the policy had been validly 
canceled. 

APPEAL by defendant from Pless, J., November 9, 1964 Civil Session 
of GASTON. 

On February 27, 1961, defendant issued to i\lildred J. Sadler, as an 
assigned risk, its automobile liability insurance policy. The policy, a 
standard form, insured Sadler against liability resulting froin the neg- 
ligent operation of n specifically described automobile. I t  obligated de- 
fendant: "To pay on behalf of tlic insured all sums which the insured 
shall become legally obligated to pay as damages because of bodily 
injury * * * caused by accident arising out of the " " * use of the 
automobile." 

I n  December 1962, plaintiff obtained a judgment against Sadler for 
$3,500 for personal injuries caused by tlie use of the insured automobile 
on July 15, 1961. 

Plaintiff seeks by this action to compel satisfaction of Sadler's lia- 
bihty. Defendant admitted issuing the policy of iilsurance. I t  denied 
liability, asserting the policy of insurance had been canceled, a s  per- 
mitted by the policy, prior to July  13, 1961, tlie day plaintiff was in- 
jured. The jury found that  the policy had not been canceled. Tllereupon 
the court entered judgment that  plaintiff recover of defendant the sum 
of $3.500, the amount for which Sadler had been adjudged liable to  
plaintiff by the Superior Court of Gaston County. 

J .  Donnell  Lassiter; K e n n e d y ,  Covington,  Lobdell  d;: H i c k m a n  for 
defendant  appellant.  

Horace M. DuBose ,  I l I ,  for plaintif f  appellee. 

RODXIAK, J .  Plaintiff's assignlnents of error p rexn t  this question: 
Did  the court c o n i n ~ t  prejudicial elror In admitting evidence offered 
for the purpose of shoning an unauthorized cancelation? 

The pollcy, a standard form, pernut5 cancelatlon by the insured "by 
nlailing to the company m ~ t t e n  notice stating when thereafter the 
cancchtion shall become effective." The policy permits cancelation by 
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tlie coilipany "by inailing to the named Insured a t  the address slio~vn 
in this policy n-rittcn notice *tntlng ~vlieu not leks than ten d'tys there- 
after such cancelation shall hc eff'ective." 

Toucliing the duty of insurer, upon c.ariceIation to refund unearned 
premiums, the policy provides: "If the nalned insured cancels, earned 
premiums sllnll bc computed in accordmre with the cuztoinnry .hurt 
rate table and ~mxedure .  If the company cancels, earned premium s!inll 
he comp~~teci pro rnta. Preiniuiil adjustment may be made either a t  tlic 
time cmcclatio~l is effected or a.: soon as practicable after cancelation 
becomes effective, Drit payment  or tender of tineamzed premium i s  n o t  a 
condition of cancelat~on." (Emphasis supplied.) 

The policy afforded protection for a perlod of one year, from Feb- 
ruary 27, 1961, unless canceled before that date. K h e n  the policy was 
~ssued,  Sndler did not have sufficient funds to pay tlie premium in full. 
She paid $13.30 and contracted with the Insurance Premium Discount 
Company ( I P D )  to pay the balance. This balance, with IPU1s  financ- 
ing charge, ainountcc~ to $27 00. It was payable in monthly inst:tllments 
of $4.50. Defendant received the premium for one year. Sadler ap- 
pointed I P D  her attorney in fact. She authorized i t  to cancel and "give 
notice of cancelation of said insurance policy, and said insurance coin- 
pany is hereby authorized and dlrected to cancel said policy and to 
pay Insurance Preiniu~n Discount Company the uncarned or return 
prenliums thereon ~vithout proof of default or of the amount owing to 
the Insurance Preiniuin Discount Comp:iny. Said insurance company is 
hereby authorized to rely upon all statements made by Insurance Pre- 
mium Discount Company as to  the occurrence or continuance of de- 
fault, the amount owing to it, and as to every other matter pertainmg 
to this contract and said policies." 

On June 8, 1961, I P D  wrote defendant a letter, which i t  received on 
June 9, 1961. The lettcr stated that  S a d e r  had failed to malie the 
$4.30 monthly payincnt due i t  on M a y  23, 1961. The letter stated: 
" [JY] e request inlmediate cancellation of the above policy and ask that  
you forward your check to us for the unearned premium. Enclosed is a 
copy of the Power of Attorney duly executed by the Insured." Defen- 
dant  canceled the policy "effective on the 30th day of June 1961, a t  
12:01 a.ni." Notice of this cancclation IY:E given to the Coll~inissioner 
of Afotor Vcliiclcs on July  13, 1961. H e  nlailed notice of cancelation to 
Sadler. She received the notice on July  14. Additionally, there was evi- 
dence that defendant, on June 12, inailed notice to Sadler of the cancel- 
ation of her policy "to become effective on the 30th day of June 1961 a t  
12:01 a.m." On July 18, 1961, defendant paid to I P D  $16.G9, the un- 
earned portion of the annual premium, as computed by it. 



N.C.] S P R I N G  T E R N ,  1965. 215 

Plaintiff, over defendant's objection, IT-as periiiitted to offer evicleiice 
~ ! i o ~ i n g :  11'13 had not notifietl S n d l ~ r  of her fai l~lre to  11ial;e the ~noiltlil;; 
pnynierits owing i t ;  nor had it notifictl hcr tha t ,  nct,ing L ~ S  her agent, i t  
would direct cancelntion; the amount refuntied to IPD n-ns ccml)uted 
on a pro rnta h s i s  and not on :i short rate bnsis; tlic nnioiint refunded 
I P D  not only paid Satller's debt to I P D  but left a b:~lance of $1.44; 
this sun1 n-as sufficient to have kept t!ie policy in force until July IG 
or 17, 1961. P1::intiff wgues tha t  it x i s  the duty of thc irisurnnee coill- 
pany, notwitlistanding the direction of Padler's duly autliorized :gent 
to cnnccl, to usc the balai~ce wl~icli n.ould collie to licr to continue the 
policy in effect until tlie balance had been eshawted. 

Tlie contention ignores the provisions of the policy issued Sadler by 
defendant. It expressly provided for cancelntion by either the insured 
or the insurer. There was no limitation on insured's right to cancel. She 
had the election to cancel a t  any time she desired. True, the operation 
of a motor vehicle without "financial responsibility"  subject,^ the owner 
to  penalties, G.S. 20-311, 313, but no statute requires one to onn  or 
operate an automobile. If an  owner of an  automobile expects to operate 
it, he may provide "financial responsibility" by liability insurance, G.S. 
20-309(b). Wllen financial rceponsibility is terminated b y  the cancela- 
tion of the liability insurance policy, the certificate of registration and 
registration plates should be surrendered to  the Department of Motor 
Vehicles. 

Thc  policy authorized defendant, the insurer, to cancel, but its right 
to cancel was restricted by statute. It did not have unliniited authority. 
The  right of an  insurer to cancel policies issued under the assigned risk 
plan was restricted by G.S. 20-279.34. Tlie right to  cancel policies issued 
pursuant to the Act of 1937 was limited, as provided in c. 1393, S.L. 
1937, codified as  Art. 13, c. 20 of the General Statutes. 

,111 insured may personally cancel his automobile liability in;. wrance 
policy, or he may authorize another to act for him in canceling. D a n -  
iels v. Insurance Co., 258 K.C. G60, 120 S.E. 2d 314. When cancelation 
is made by the insured, the insurer has no obligation to notify the in- 
sured that it has acted as directccl. L h i e l s  v. Insurance Co., supra; 
I;nrleizc.ood v. Liabi l i ty  Co., 238 S . C .  211, 128 S.E. 2d 377. 

Drfendant had no riglit to ignore the direction given it by Sadler, ~ c t -  
ing tlirougli her duly authorized agent. By the express provisions of tlie 
policy, tlie validity of tlie cancclation was not dependent upon thc re- 
turn of the unearned portion of the preiui~un. rkfenclmt 11-as not. when 
dirccted to cancel, untier any obligation to  ascertain n-hnt sum Sadier 
on-ed 1PU. 

Khcther the defendant correctly or jncorrectly conlputcd the nn~ount~ 
of the unearned premium was foreign to the question a t  issue. The  ad- 
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mission of evidence relating to the refund mas prejudicial error, which 
necessitates a 

hTew trial. 

ELLIS A. SECHREST, TR~DING AND DOING BUSINESS AS SECHREST PLY- 
WOOD COi\IPhST v. FOREST FURNITURE COMPLVY, A CORPORATION. 

(Filed 7 April, 1965.) 

1. Contracts 3 21- 
Sonperformance of a valid contract is a breach thereof and subjects the 

party failing to perform to liability unless he carries the burden of shom- 
ing a legal excuse for nonperformance. 

2. Contracts 3 2ik- 

Plaintiff manufactured pursuant to contract certain plywood products to 
defendant's specifications for use in defendant's manufacturing operations. 
Held: The occurrence of a fire destroying defendant's manufacturing plant 
so that defendant no longer needed the plywood is no defense to plaintiff's 
action to recover damages for defendant's refusal to pay the account. The 
doctrine of frustration applies when the subject matter of the contract is 
destroyed by fire, occurring without fault, rendering performance im- 
possible. 

APPEAL by pIaintiff from McConnell, J., October, 1964 Session, 
IREDELL Superior Court. 

This civil action was instituted by the plaintiff to recover from the 
defendant the sum of $10,267.52 due for plywood drawer bottoins man- 
ufactured according to the defendant's specifications. The defendant, 
without denying tlie contract, entered, as a further defense, a plea of 
frustration ant1 sought to escape liability for tlie payment of the ac- 
count upon its allcgations, in substance: (1) The defendant's manu- 
facturing plant was housed in one building which was conlpletely de- 
stroyed by fire on April 25, 1963, necessitating the complete abandon- 
ment of a11 its nlanufacturing activities; (2)  the parties conten~plated 
that  the drawor bottoms would be use11 by the defendant in its manu- 
facturing operations; (3) the fire occurred without fault on the par1 
of the defendant; (1) "That the frustration of purpose hcreinabovc 
alleged is pleaded . . . as a ground for rescinding any contract which 
might have been niade between the parties." The plaintiff moved that  
the defendant's further defense be stricken. 

Judge SlcConncll denied tlie motion to strike, and then granted de- 
fendant's deinurrcr ore tenus based on frustration, and dismissed the 
action. The plaintiff excepted and appealed. 
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Adams & D e a m a n  by C. H. Dearman for plaintiff appellant. 
McEluee  & I ia l l  by IT7. I I .  JIcElwee for defendant appellee. 

HIGGINS, J. The  plamtlff alleged a contract, it. performance, dc- 
fendant's breacli, and the amount of plamtlff'i daniage resultlng froin 
the breach. The com1)lamt stated a cause of action. Tlie defendant ad- 
mltted the contract but by n a y  of defen~e alleged the factory, in which 
it intended to use tlie tiran er bottoms, burned n-ltliout I ~ Q  fault ;  and 
tlint the purposes of the contract were fru-tratcd by thc fire; and the 
defendant should be released from perforliiance for tlint reason. 

"In the ohllgations assumed by a party to a contiact i b  found his 
duty,  and luq failure to co~iiply n l th  the duty constitutes the breach." 
Sale v. H ~ g h u a y  Commrsszon, 242 N.C. G12, 89 S E. 2d 290. "Sonpcr- 
fonnance of a valld contract 1s a breacli thereof . . . u n l e s ~  the p e r ~ o n  
cliarged shons some valid reason ~vhicli may excu-e tlie non-perfonn- 
ance; and the burden of dolng so rests upon l im." Blount-Mzdyette v. 
de~oglzde Col-p., 234 N C. 484, 119 S E. 2d 223. 

In  thls case the defendant and tlic court have mrsconqtrued the ap-  
plicablllty of the frustration of pu~po-e  doctrme as recognized by this 
Court. The subject of the conilact was the special n~anufncture of ply- 
wood draner bottoriis. They lwre  not burned. The doctrine of frustra- 
tion would be available to the defendant ~f ~t had contracted to sell the 
factory and it bunled b ~ f o r e  the execut:on of the decd. I n  tha t  event 
tlie defendant propelly could pleat1 frustrntlon In a t l , ~ n n  for f x l u ~ e  
to  convey the factory. The  doctrlne of frudr:ltion IS clearly stated in 
Sale v. Hlghzcay C o ~ ~ i n . ,  s u p ~ a :  "JT'llere paltles contract w t h  reference 
to specific propelty anti tlie obligation. assulrieti clcarlv contelnplate its 
contmued existence, if the property 1s accldentnlly lobt or destroyed hy 
fire or otlielnlse, rendering pelformonce ~mposslble, tllc partles are re- 
lleved from further obligations concerning it . . . Before a party can 
avall 111nlself of such a poiition, he i- required to show that  tlie prop- 
elty was destroyed, and wltliout fault  on 111s pa l t  " 

I n  Steamboat Co. v. Transportatron Co., 166 N.C. 582, 82 S.E. 936, 
tlie contract in\ olved chartel lng the stearnship for Sunday excursion 
runs. The  deqtructlon of the ship by fire rcndcrcd further perfor~nanre 
imposslble and released the parties from obl~gat~oris  tlicrcafter. I n  Sale 
v. Hzghwny Comm,  szcpra, tlie contract to remove the buildmg was 
rendered imposslble of pcrforn~ance when the bulldlng burned. I n  
Blount-JIrdyette v. Serogllde Corp., supra, tlie elevator was destroyed 
by fire before repairs were completed. 

The plalntlfl was In nowse mponsible for tlie fire that  de~troyed de- 
fendant's building. The defendant is bound bv its contract The dcstruc 
tlon of its factory does not relieve i t  of liability for its debts. A t  the 
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trial the parties will have opportunity to contest the amount due undcr 
the contract. 

The clcfendant's factual allegations are insufficient to support its 
plea of frustration. The plaintiff's motions to strilic should have been 
allowed. The trial court coimnittcd eryor in sustaining the dcmurre~ 
ore tenus. The judgment in the court below is 

Reversed. 

PARK-N-SHOP, ISC.. A CORPORB~TON T'. I. L. CLAYTON, ACTING COM~IISSIOXER 
Ob' REVENL-E FOR TIIE STATE OF NORIH CAROLINA. 

(Filed 7 April, 1963.) 

Taxation 29- 
Where i t  appears that  a taxpayer turning i ts  inventory over once a month 

on the average, used the "purchase invoice method" over a period of years 
in computing the amount of sales tax  due, and was advised that, because 
of a change in the tau laws re~uovinp exemptions theretofore accorded, the 
"purchase invoice method" would no longer be permitted, he ld ,  during the 
nlonth for which the taxl~ayer  pays the t a s  on its actual sales, it is  entitled 
to a credit for the t a s  paid on its entire taxable inventory on hand on the 
date the change in the method of computation became effective. 

APPEAL by  plaintiff from Patton, J . .  Decen~ber 14, 1964 Schedule 
"C" Non-Jur y Session of ~IECKLCT\'RUR(:. 

This action was begun again-t W. A. Jolin~on, as Conimis~oner of 
Revenue, to rccover an  allegcd inva1:d tax assc*snlent, paid under 
protest. Tlie part~e.  zt1pu1:ltec-l the facts mnlual   zed in the opinion The 
collrt concluded the facts. as -t~pul:ltcd, eztah1:-hed a vnhd asscxmcnt. 
I t  tiicreupon entered jlldglncnt Ih:lt plnmtlff t :ke notliing. Plaintiff ex- 
cepted and appealed. After the appeal n as docltetcd here, I. L. Clayton, 
nc t~ng  Commis~ioncr of l icvenw,  n aq, on  notion of t!ic -1ttorney Gcn- 
elal, ,cubzt~t~~ic t i  for defendant Jolin.;ori, n l ~ o  l i~cl  iesigricd. 

A t t o r n e y  General  Bruton and Assistant d t tomzey  C;er?eral Rcrrhavz 
for d e f e n t l m ~ t  appellee.  

J l o o r c  tC. T7rrn ,Illen b y  N ~ l l i m n  I<. T7nn Allen and J o h n  T. .ll!red for 
p1ainti.f appelltrnt. 

R o ~ x i x ,  J .  The fncts stipulated sununarily stated are: Plaintiff 
113s. sincc October 1!)36, conducted n retail rilercantile business in 
Charlotte. Many of the articles sold by i t  were exempt from the tau 
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levied pursuant to Art. 5 ,  c. 103 of the Gencral Statutes. (See G.S. 1943 
Ed.,  105-169 and c. 1330, S.L. 19.57.) Because of tlie large number of 
articles excnlpt from taxation, plnintiff', prior lo July 1961, used tlic 
"p~vcliase invoice inetliod" to nieasure its sales tax liability. "This 
nietllod llad been accepted by auditors of the 1)cpartmcnt of Revenue 
as a nlenns of establiulii~ig t t ~ x  liability nllere retail n~erchants did not 
maintain sales records adequately segregating taxable sales from non- 
taxable sales." 

Plaintiff, using the purcliase invoice mct l~oJ ,  reported monthly tlie 
taxnbie articles purchased. To its purchase price, it atltled its  marl;^^;, 
to ascertain its sale price. On the sale pricc so ascertainctl, it  computcil 
its tax liability. "Plaintiff's volunie of sales are such that its riiel~clian- 
dise turns over on the average of once every thirty da,ys." Using the 
invoice purcliase  neth hod, plaintiff paid the Deptirinierit of Kcvenue 
the tax on all merchandise purchased prior to July 1, 1961, which n-odd 
ha re  been subject to the sales tax if sold prior to that  date. 

C. 826, S.L. 1961, effective July 1, 1961, reinoved the tax exemptions 
theretofore accorded many of the articlcs of niercllanclise sold by plain- 
tiff. On June 23, 1961, eight days after  the ratification of that act, tlie 
Cormiissioner of Revenue gave notice that  tlic "purchase inroice 
metliod" of computing tlie an~oun t  of tax liability would not be accept- 
able with respect to salcs made subsequent to July 1, 1961. "Taxpayers 
were further advised tha t  those niercllants TI-110 liad tlieretofore em- 
ployed the 'purchase invoice mctl~od'  of reporting their sales tax lia- 
bility would be permitted to take as a tax credit the tax on any increase 
in its taxable inventory during the three years prior to  July 1, 1961." 

Plaintiff', in August 1961, reported to the Comniissioner the salts 
actually niade by it in July 1961. I t  computed its tax liability on sales 
made. It claimed a credit against. this liability of $2,567.61. The credit 
asserted represented the tax theretofore paid on plaintiff's entire tax- 
able inventory of $85,587.05, on hand on June 30, 1961. 

I n  ,January 1964, tlie Comniissioner, as a result of an audit, assessed 
plaintiff ~ i t h  an additional tax of $1,239.61. This assessment mas based 
on the Commissioner's refusal to allow full credit for the $2,5G7.61 
claimed in the report filed showing sales in July 1961. Defendant al- 
Ion-ed as a credit $1,308.00, "based on an increase of $43,600.00 in 
plaintiff's taxable inventory between July  1, 1958 and June 30, 1961. 
The credit claimed by plaintiff' for the remaining taxable inventory of 
$41,987.03, on hand June 30, 1061, was disallon-ed." 

We have sought, n-ithout success, to find some logical reason for rc- 
stricting the credit for taxes prepaid to the increase in inventory be- 
tween Juiy  1, 1938 and June 30, 1961. The Commissioner of Revenue 
had plenary authority to promulgate regulations "for the ascertain- 
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ment, assessment and collection" of sales taxes, G.S. 105-164.43. Pur- 
suant to this statutory provision, he authorized merchants handling 
large quantities of tax exempt articles to use the "purchaqe invoice 
method" to compute their tax liability. This method, as to the goods 
not sold on the reporting and payment date, resulted in a payment be- 
fore the  tax liabihty accrued. Defendant does not contend the method 
plaint~ff used would not accurately measure its tax liability when i t  
disposed of its merchandise. This, by stipulation in this case, occurred 
every month. When, in July  1961, plaint~ff reported and paid the t a s  
on articles theretofore purchased, it was merely prepaying the tax 
which would not accrue until these articles were sold. 

The Legislature never contemplated double taxation, once on a pur- 
chase for sale and then on the actual sale. The Legislature, in clear, 
unmistakable language, said a taxpayer who had prepaid his liability 
was entitled to a refund or credit on subsequently accruing taxes, G.S. 
105-164.35. There is nothing in this statute which suggests the merchant 
is not entitled to full credit for the excess payment made. Plaintiff 
makes no claim for taxes paid on lnerchandise purchased prior to July  
1, 1958, such mercliandise was sold long prior to 1961. Tha t  is the 
necessary implication of the stipulation that  stock merchandise is turned 
over every thirty days. 

On the stipulated facts, judgment should have been rendered that  
plaintiff recover the payment made under protest. 

Reversed. 

STATE v. BENJAMIN FFL!E?SIILIN LAWRENCE. 

(Filed 7 April, 1965.) 

1. Criminal Law 3 1 3 G  

The warrant or indictment must allege that defendant had theretofore 
been conricted of a like offense and the time and place of such conviction 
in order to support the imposition of a greater punishment under the 
statute. G.S. 15-147. 

2. Same- 
Tpon a varrant  or indictment properly charging a second offense, de- 

fendant lnay be convicted or plead glliltr to the specific violation charged 
or he nlnr be conricted or plead guilty as in case of a second offense. 

3. Same; Criminal Law 3 2- 
Where a warmnt for escape contains the words "second offense" without 

properly charging the felony, the word "feloniously" not being used and the 
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time and glace of the prior offense not being set forth, and 60 day sentencr 
is entered upon defendant's plea of guilty, held, the sentence is for the 
specific misdemeanor of escape charged in the R-arrant and the doctrine of 
former jeopardy precludes a subsequent prosecution for the felony of a 
second escape. G.S. 148-45. 

4. Courts 3 IS-- 
Where the length of the term of an inferior court is not specifically stated 

by- statute other than it  shall continue until the business before it  is dis- 
posed of, the term cannot last beyond the time fixed for the next succeed- 
ing term unless a trial is then actually in progress, and in any event the 
term terminates when the judge leares the bench, and therefore where 
judgment is entered on Christmas E r e  the term expires on that day upou 
the court learing the bench for the Christmas holidays. 

5. Criminal Law 5 137- 
The court is without authority to vacate or modify a judgment after the 

expiration of the term, and therefore when sentence for escape is imposed 
on Christmas Ere  the court is without authority thereafter to vacate or 
modify the judgment, and its action in doing so in order that defendant 
might be tried on an indictment charging a second offense of escape must 
be set aside. 

ON petition of Benjalnin Franklin Lawrence for certiorari for review 
of judgment of Parker, J., entered October 12, 1964, a t  Session of 
WAYNE. 

Herbert B. H d s e  attorney for petitzoner. 
T .  W a d e  Bruton, At torney General, and Theodore C. Brown, Jr., 

Assistant Attorney General for respondent. 

PER CTRIA~I.  Petitioner was tried and convicted in the Recorder's 
Court of Edgecoinbc County on certain charges of traffic law viola- 
tions, nilsdemeanors, and In consequence judgment was entered ini- 
posing a one-year prison sentence. On 18 A 2 u g ~ ~ s t  1961 he was coinmitted 
to the State Prison Unit in Sub11 County. H e  escaped on 23 Angust 
1961 and was returned to custody on 24 October 1963; he was then 
transferred to the Wayne County Prison Unit. 

Petitioner mas tried in S a d 1  County Kecortler's Court on 16 De- 
ccinber 1963 for smd csc:ipe and n a s  given w ~ix-months sentence. Hc 
escaped from the Wayne County Pri-on Unit 011 17 Decenlber 1963 
and was apprehended the same day. 

Petitioner was put  on trial in the County Court of Wayne County 
on 24 December 1963 upon a warrant, issued by the Clerk of said 
court, chargmg : 



222 IK T H E  S U P R E M E  COURT. [264 

"On or about the 17th day of December 1963 Benjamin Franklin 
Lawrenre did unlawfully and n-ilfully escaping (szc) North Caro- 
lina Prison Department, Second Offense." 

H e  entered a plea of guilty, and the juclge iinposed a 60-(lag pnson 
sentence-"Tliis sentence to coininencc a t  exl)iiation of sentence now 
serving." Cominitment wa. issued 30 December 1963. On 31 December 
1963 the judge revoked the coinmitinent, vacated thc juclgmcnt, and 
made a n  entry finding probable caube and billding petitloner over to the 
superior court. Plaintiff was arraigned in the IlTayne County Supenor 
Court a t  the January 1964 Session on the follomng indictment: 

"Bcnjainin Franklin Lawrence . . . on tlie 17 day of December 
In the year of our Lord one thousand nine hundred and sisty- 
three, ~ ~ i t l i  force and arms, a t  and in the County aforesaid 
(Wayne),  did while in custody of the State Pri-on System and 
servmg a sentence iinposcd upon conviction of x rnisdenleanor, did 
(sic) wilfully and unlawfully escape iron1 the Stnte Prison System, 
the escape being his second offensc., to wit: by liaving heretofore 
been convicted of escaping pnson while serving a sentence iinposed 
by the Kash County Recorder's Court . . ." 

Before pleading, petitioner moved to quash the bill. The motion n-as 
overruled, and petitioner entered a plea of guilty. X two-year prison 
sentence was unposed. 

Petitioner thereafter filed an application for m-rit of habeas corpus. 
Counsel x n s  appointed to represent h ~ m .  The application was considercd 
as a petition for post-conviction review (G.S., Ch. 15, Art 22). After x 
full hearing, Parker, J., found facts in substance as above set out, 
denied relief and dismissed the petition. 

Petitioner contends tha t  his constitutional rights were violated a t  the 
trial in Wayne County Superior Court, January 1964 Session, in that  
lie was a second tiiile put in jeopardy. We agree. 

If a prisoner, serving a sentence in tlie State Prison Systein upon 
conviction of a miedeineanor, escapes imprisonment, he shall for the 
first offensc be guilty of a misdemeanor. If he escapes a second or sub- 
sequent t ~ i n e ,  lie shall be guilty of a fcxlony. G.S. 148-45. Howeyer, a 
felony conviction for such second or suhequent offense is not permi+ 
sible, and punishment therefor may not 132 imposed, unless thc indict- 
ment alleges facts showing that  the offcnee cliarged is a second offense. 
State v. ;lIzller, 237 N.C. 427, 73 S.E. 2d 242. The warrant or indictnient 
n ~ u s t  state thc time and place accuscd was convicted of the prior 
offense. G.S. 12-147; State v. X o r g n n ,  263 S . C .  400, 139 S.E. 2d 708; 
State v. Poxell, 234 N.C. 231, 118 S.E. 211 Gl7. Even if the warrant or 
indictment is proper, the entire case does not stand or fall on proof 
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tha t  there was a prior convlctlon. State v. Stone, 243 K C. 42, 95 S.E. 2d 
77. Tlie accused may be convicted of the speclfic offense charged, or lie 
may be convicted as  in case of a second offense The verdlct must spell 
out (1)  whether defendant is gullty of the speclfic violatlon clialged 
and, i f  so, (2)  whether lie n-as convic*ted of a prior violation of such 
offense charged. State v. Pouell, supra; State v. Cole, 241 K.C 576, 86 
S E. 2d 203. I n  other nords, the accubed may, on a charge such a< that  
preferled agalnst petitloner, be convicted or plead gullty to tlie specific 
violatlon charged- a ml,idemeanol -or 11e niay be conxlcted or plcnd 
gullty as In case of a second 0ffen.e- a felony Punishnient 1s In ac- 
cordance mitli the conviction or plea. State z.  Stone, supra. 

The  warrant upon nlncli petltloner was trled in the County Court of 
JTayne County does not properly charge a felony. The word "felonl- 
ously" does not appear In the warrant. State v. Whaley, 262 N.C. 536, 
138 S.E. 2d 138. Lloreover, the mere words "gecond offense" are not 
sufficient allegation of facts to chalge tlie felony - time and place of 
convlctlon of tlic pllor offense inust be alleged. G S. 13-147; State v. 
iUoryan, supra. The ~ v a r m n t  could h a l e  been amended in the County 
Court, but it was not The legal effect of tlie na r r an t  1s to charge a 
mlsdenlcanor Defendant's plea was in effect a plea of guilty to  the 
misdemeanor (the offense specifically ciinrged ) . The court so considered 
it, for ~t asserted juiladictlon and in~pozcd n 60-day sentence. The 
statutory ininlnlunl of yanidimcnt 1s three inontlis (6 S. 148-45), but 
the 60-clay bentcnce n ns faxoiable to petitloner, lie did not appeal, and 
the State could not appeal. 

The sentence in county court na5  1lnpo.cc1 on Cl~riatmas E J  e, Tues- 
day. Conirnitinent n a s  Issued the followng Monday. Tlie next day,  
tlie couit levohecl the connn~tnient, v:wat~d the judgment, found piob- 
able cause and bound petitloner o m  to  sulwnor court The coult w:lo 

n.it11out authority to vacate or modlfy ilic 1udgin:nt The tell11 of coul t 
a t  n Inch petltloner n as tl led undoubt cdly encled on Cllil.t~~l:~- Eve 
*%fter the teim cndcd tile judge n:iq nltiiout autliorlty to x,ic,ite or 
nlodlfy tlie judgment. K h e n  a jutlge leaves tlie bench and the term 1s 
left to cxpne by lnllitntlon, tile tclni criti- tlicn and tllcic \TTllcre t l ~ e  
length of the tciin of an i i ~ i ~ i l o r  coult 1. not expres~ly *tated by the 
statute othcr than ~t 4i:iIl contlnuc lnltll the 1)u.m~-s bcfoic ~t 1. dl>- 
pozed of, the t ~ l m  cmnot  List !)t > onri the time fixed for tile ncxt SLIL- 

ceeding teim, unle-s perl~aps a t11:d 111 actual 1)1opie- sliould extcmtl ~t 
State G .li'cLeod, 222 N C 142, 22 S C 2d 223 If tlie na l i an t  h ~ d  
cllargctl a felony nlucli did not enlbracc a nunor offcn-e or 1 c w 1  de- 
glee of the 0ft"en.c clialgetl, in:denlemor., t l ~ e  coui t n oulcl, of coui-c, 
have had no juii-dlctlon In  sucli case J judgment of tlie county coult 
purporting to  niake final disposition of the cause would have been n 
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nullity, and the county court could thereafter have stricken it from 
the record or the  superior court could have taken jurisdiction without 
regard to the void judgment. 

The bill of indictment in superior court does not contain the word 
"feloniously," and therefore does not purport to charge a felony. Fur- 
thennore, there is a fatal  variance beiswen the actual facts and the 
allegations of the bill purporting to charge a prior conviction. The 
first escape was not "n-hile serving a sentence imposed by h7ash Coun- 
t y  Recorder's Court"; i t  was rvliilr servlng a sentence impowl  by the 
Recorder's Court of Edgecombe County. The indictment only charged 
a misdemeanor; the Superior Court could not constitutionally try peti- 
tioner on the indictnmlt, for he had already been tried and sentenced 
on the identical charge in county court, and had not appealed. State v. 
Birckhead, 236 N.C. 494, 124 S.E. 2d 833. 

The judgment of Parker, J., entered 12 October 1964 is set aside and 
the cause is remanded to tlle Superior Court of Wayne County with di- 
rections that  an  order be entered striking out the bill of indictment and 
petitioner's plea thereto and vacating tlle judgment enteied a t  the 
tJanuary 1961 Session of said court, and revoking the comniitment issued 
pursuant thereto, and directing that  the County Court of IYayne Coun- 
t y  reinstate the judgment of 21 December 1963, and issue coiliinitinent 
thereon unless i t  appears from the rccords of the State Prison System 
that  petitioner has- i l ready served sufficient time (in addition the 12 
months sentence imposed in the Recorder's Court of Edgecoinbe Coun- 
ty ,  and the 6 months sentence imposed for. escape in the Recorder's 
Court of Nash County) to comply with the 60-day sentence. 

Error and remanded. 

DONNA JEAN REEVES, BY AXD TIIROUOH I ~ E R  NEST &END, MRS. FRED 
REEVES v. GER'E IiERLET CAMPBELL AKD ROBERT WILLIAM 
CHEEK. 

(Filed 7 April, 1965.) 

1. Automobiles 9 11- 
The lights reqnired hy G.S. 20-120 on an automobile operated a t  night are  

to enable the operator to see n7hat is :ihead of him and to inform others 
of the approach of his vehicle, and the operation of a vehicle at  night with- 
out lights or with improper lights is negligence. 
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2. Automobiles # 411- Evidence of negligence in hitting pedestrian 
on highway held for jury. 

Eridcnce tending to show that  defendant was operating his vehicle a t  
night without lights, or with improper lights, that he  saw a bus which he 
knew was returning children to their homes after a basketball game stopped 
to the right of the highway, that defendant contiuued to trarel  a t  a s ~ ~ e e d  
of about 45 miles per hour, did not see plaintif€, a fifteen year old girl, who 
had alighted from the bus and was crossing the highway in front of the 
bus toward a n  intersecting rural road, until she Tvas some three car lengths 
away, and that defendant's cnr left skid marlis some 32 feet before impact 
and some 90 f re t  thereafter, held bufficient to be submitted to the jury on 
the issue of defendant's neghgence. 

Eridencr tending to show that plaintiff pedestrian could see a car ap- 
proaching from the west for a distance of some 800 feet, tha t  she stopped 
before attempting to cross the highlray toward an  intersecting rural road, 
that she failed to see defendant's car approaching from the west because I: 

did not have lights burning or had improper lights, and that  she was struck 
by defendant's car in the north traffic lane, lreld not to disclose contributory 
negligence a s  a matter of law on the par t  of plaintiff. 

APPEAL by defendants from Johnston, J., Regular September 1964 
Civil Session of WILKES. 

Minor plaintiff (Jean) was, on the night of February 20, 1962, when 
crossing Highway 268, struck and injured by an automobile owned by 
defendant Cheek, operated by  his agent, defendant Campbell. Jean was 
then 13 years of age. This action was instituted to recover damages re- 
sulting from the alleged negligent operation of the automobile. 

Defendants denied plaintiff's allegations of negligence and, as an 
additional defense, pleaded contributory negligence. 

The court overruled defendants' motion to nonsuit. The jury re- 
turned a verdict in conformity with plaintiff's contentions. Judgment 
was entered on the verdict. Defendants excepted and appealed. 

H a y e s  R. H a y e s  for defendant  appellants.  
M c E l w e e  & Hall  and Moore & Rousseau for plaintiff appellee. 

PER CCRIAW. Defendants assign as error the denial of their motion 
to  nonsuit, insisting plaintiff not  only failed to offer evidence on which 
the jury could find negligent operation of the automobile, hut all of the 
evidence establishes, as a matter of law, contributory negligence. 

The evidence would permit, but not compel, thc jury to find thehe 
facts: Jean and Campbell were studmts a t  the Xorth Wilkes High 
School. Jean was a member of the sciiool baskdhall team. Her echo01 
and the *4ppalachian team met in competition at Boone the night Jean 
was injured. She, the team coach, and other ~tudents: went to Boone in 
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a chartered bus. Campbell drove other students. On the return trip, the 
bus stopped a t  a soda shop in S o i t h  Wllkesboro for rcfiesliment~ 
Campbell did Iilicn-ise. 

The bus left the soda shop to delir-er i t< pabiengers to their honle;. 
Jean llved on n rural road, nliicll inade a "T" mterscctlon with KO. 
268, in a sniall coni~iiunity half or thrce-cp:liters of a nule ca\t of Korth 
Tl ' i lk~d~oro Higliway 268 is 20 feet n-iclc a t  tlie interacction Tlic nght ,  
soutli, shoulder in tlie arca of the mtei~ection is 10 feet nide.  Beyond 
the slioulcler is n paved pal i i~ng arca in front of :t store. TT71icn the bus 
renclied the inttrsection, it pulled to tlw right to perillit paiscngerq to 
aliglit o u t d e  of the line of traffic. The btla stopped 8 fcet to tlic nght,  
eoutli of the liigl~n-ay, headed in an easterly diiection. I t  lind its l igl~ts 
on. Another car following tlie !jus albo plllled off the tirtr-elcd poitlon 
of tlie h ighr~ay,  and stopped about 100 feet to  the rear of the bus I t  
likcrvise had its lights burning 

Tlie rural road on nl!lcli Jean hved intersected S o .  263 from thc 
north, hence ,Jean liad to cross the h ig ln~ny to reach her honie Khen  
she nllglited from tlie bus. slie n c n t  east io  as  to cross in front of tlie 
bus. TT7hen slie reached the l~ighway, slie stopped. She te.tified: "I 
loolied up and 11own the road and tlierc nasn ' t  anytlinlg coining, $0 I 
started running acloss the street. When I got out approximately in the 
middle of the highway there was car ligllts pulled on. And n-lien tiic 
llgllts were pulled on, tllc car staited tonard  me and I linen I t anted 
to  get out of its w:ty and I licpt going on t o n n ~ d s  home, on aciow the 
liigliway, and it lcept coniing orcr ton ards nlc The car t11cn ctrucli inc." 
She T T R Y  struck in the middle of the ncxth lane. K h e n  the car liglit, 
w r c  pulled on, i t  was 33 or 49 feet flo111 her. 

One s t and~ng  in fiont of the but, loolcing west, liad an unobstr~lcted 
view for 800 fcet or tlieieabouts. Tlieic nere  $kid innrlis in t l ~ c  1iigl:- 
xr a ? ,  hrginnlng 3'3 feet. 7 ~nclies ncs t  of thc  pomt nhcre p l ,mt~ff  r n q  

~trucl i .  These sliid in:~rlcs roiitinucd aiiotliei 90 feet in a noitlie,ist- 
wardly direction to  a point where plaintiff fell off the fender of tlie 
cm C'ampbell was opcr.itlng T11c i~iasinlnin permi-~i!)le q x e d  a t  :lie 
place n licrc p!nintiff n a. ~nlulet l  11 as 43 ni 1) li Cmlpl)ell left tlic 
coda shop some fire niinules after the ! ~ s  left. I Ie  lincn. it nns  loaded 
nit l i  scllool cliildren, n!io were lmng  t:~lieii to t l ic~r  l~onlrq Alccoiding 
to Cninplwll'a te~ti inony,  lie was trnre1,iig 43 111 13 11 ~x-hen lie saw t11. 
bu5 stopped on the sout l~  -idc of tlw ll;g!iwny TYlien ,500 feet awnv, lie 
iecognlzcd it 3.: the hus rnnying tlic .cliool children to tlicir lioi~iea 
K l ~ e n  lie saw it, he t l io~igl~t  it n '13 stoljpcd to penult a cliiltl to a l ~ g h t  
and go lionic I Ie  dlcl not ~ e d u c c  111s s p c ~ d ,  but continued a t  45 in 1) 11. 
IYhen lie h s t  Gaw plaintiff, slic n n ~  a t  oi near the center of the Iiigli- 
way. H e  was then two or t h e e  car lengths from her. 
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AIotorists, operating a t  night, inust light their vehicles, G.S. 20-120. 
The lights required by our statute serve two purposes: first, to enable 
the operator of the autol~ioblle to see what iq ahead of him; second, to  
inforni other> of the approach of the autoniob~le. 

The evldence in the light 111o;t favorable to plaintiff ~vould  permit 
a jury to find tha t  Campboll, a t  n~gii t ,  was d r i ~ i n g  his automobile 
wit l~out ligllts; or, ~f he liad llglitq on, they were not of the kind recluired 
by the statute, anti Tvcre not hufficl~nt to enable liim to see nliat was in 
the path nlicad of 111111, or to permit others on tllc lilghn-ny to be in- 
formed of his approach. One wlio opeintes n, v e l d e  a t  ~ i ight  ~vlthout 
lights, or n i t h  ilnproper lights, I> negllgcnt. 

"No person shall drive n vehicle on a lilglin-ny a t  n, >peed greater 
than ib rcasonahle and prudent under the conditions then ex~iting." 
G.S. 20-141. \TToulrl a ~ r n ~ o n : i b l y  prudent ilerion, seeing a bu5 stopped 
on the liiglin-ay, when lie knew ~t was returning cliilciren to their liorncs 
after n bn~ketbal l  game, contiriuc to travel a t  a spced of -1.5 m.p.h? 
The e ~ i d e n c e  in this case does not establish a violation of G.S. 20-217. 
but, accepting plaintiff's version of the facts, the s p i r ~ t  and purpose of 
the statute was violated. There is ample evidence to  jubtify the jury's 
findmg that  Campbell v a s  negligent, which negligence was a prosi- 
mate cause of plamtifi's injury. 

It is equally clear, we think, that  the evidence does not establisli 
contributory negligence, as a matter of Ian-. An automobile properly 
equipped ~v i th  lights would, with nothing to obstruct the v i m ,  be visihlc 
for 800 fcet. ,Jean, before attempting to cro-s the high~vay, looked for 
approaching vchicles. Xone w r e  in v i e r .  Could she not reasonably an- 
ticipate tha t  she could t r ave rv  the 20 feet before a motor vehicle, op- 
erated a t  n Iav-ful speed, would travel 800 feet? Was she obligated lo  
anticipate a violation of the statute rcquirmg motor vehicles to  carry 
lights a t  night? The answers were for the jury. Kellogg v. ?'ho,ms, 241 
X C 722, 94 S.E. 2d 903. Could Campbell ignore the provirion* of G S. 
20-173 (a)  and 20-38 (1) ? G r ~ f i n  v. Parzconst, 257 N.C. 52, 125 S.E. 2d 

-wers. 310, an: 
ITe have exanlined defendants' other assignments of error and dis- 

cover neither prejudicial error. nor anything requiring discussion. 
No error. 
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STATE O F  KORTH CAROLINA v. BLAIR 14. GRAHAM. 

(Filed 7 April, 1965.) 

1. Criminal Law 9 71- 
Incriminating statements made by defendant are not rendered incompe- 

tent because of the fact  that  a t  the time of making them defendant mas in- 
toxicated, when there is no evidence that defendant's intoxication amounted 
to mania or that any intoxicants mere turnished to him by officers or offi- 
cials, since defendant's intoxication goes to the weight and credibility to 
be accorded the statements and not their competency. 

2. Automobiles 9 7- 
Evidence that  defendant was alone in an  automobile; and was found in 

the car ill a yard in a drunken condition, and that  defendant then stated 
that he had driven the car fronl a club to the place where i t  was found, 
is  sufficient to be submitted to the jury in a prosecution for driving on a 
h i g h w q  while intoxicated. 

APPEAL by defendant from Armstrong, J., 12 October 1964 Session 
of FORSYTH. 

Criminal prosecution on a warrant cliarging defendant with unlaw- 
fully and wilfully driving an automobile upon the public highways 
within the State while under the influence of intoxicating liquor, G.S. 
20-138, heard de novo  in the superior court upon appeal by defendant 
from an adverse judgment in the tnunicipal court of the city of Win- 
ston-Salem. 

Plea: Not guilty. Verdict: Guilty as charged. 
From the judgment imposed on him, defendant appeals. 

At torney  General T .  TV, Bruton,  A s s s t a n t  At torney General R a y  
B. Brady ,  and Staff At torney L. P. Hornthal,  Jr., for the State .  

James J .  Booker for defendant appellant. 

PER CURIAJI. The State's evidence s1lotv-s these facts: -4bout 2:30 
a.m. on 30 June 1963, Corporal E. D. Young of tlie hTortll Carolina 
Statc Highway Patrol, n hilc on duty on patrol and proceeding north on 
Reynolds Park Road, a publlc highway in Forsyth County, sciw an au- 
tonloblle n it11 its front hmnper up agunlst tlie opposite side of a house 
from its cirivewiy, w t h  its motor lunnlng and its light> burning. He  
stopl~cd, backed up, :inti obws-ed tlrc tr:icks leading off Reynold> I'arli 
Road, gems to anti ncro-s tlie lawn and shrubbery on tlie h n n ,  and 
coiling up to tllis automobile. I ts  rear wheels were buried in the lawn 
about $5 or 3 inches. The I)umper of tlic autonloblle j us t  ncnt  up 
againd the house, and tllcre was no cinnlagc to the autoniohile or to 
the house. I'lc walked up to tlie automol~llc, opened tlie door, and found 
defendant pabsed out under the stceilng wiled. I Ie  s1111t off its motor. 
and rolled the glass of its win do^^ down. The heater fan was on, and it 
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was real warn1 in the auton~obile. H e  was unable to arouse defendant. 
When he fir-t opened the door to defendant's automobile, he detected 
a moderate odor of alcohol. H e  went to  his patrol car, and radioed State 
Highway Patrolnian Upright to come and 3 ~ s l i t  him. Upon Upright's 
arrival, lie and Upright carried defendant to Upright's patrol car, placed 
him in the front >eat, rolled its ~ ~ i n d o w s  doxn,  and drove to the Clty 
Memorial Hospital. Before arriving a t  tlie hospital, defendant stirred 
around and mumbled some words. Upon arrival a t  the hospital, an in- 
tern there came out and examined him. They then carried defendant 
to the Winston-Salem police station. I n  the p o k e  station defendant 
walked and talked for about 30 minutes, but  he could not walk without 
assistance, was very unsteady on his feet, and his speech Jvas mumbled 
and incoherent. Young and Upright testified that  from their observation 
of tlie defendant and from the sincll of the odor of alcohol on his breath, 
he was in their opinion under the influence of intoxicating liquor. 

Defendant assigns as error that  Young and Upright were permitted, 
over his objections, to  testify to the following effect: A t  the police sta- 
tion defendant said he had left the NCO Club a t  the Air Force Base 
in Forsytli County about, 2:30 or 3:30 tha t  morning, tha t  he had been 
drinking beer there, but he did not know how many beers lie had drunk, 
and that  he had driven the automobile to where it was found up against 
the house. The evidence of what the defendant said n.as competent, 
and the  court properly admitted i t  in evidence. The  weight, if any, to 
be given defendant's incriminating statements, under the attendant cir- 
cumstances, was exclusively for determination by the jury. S. v. Isom, 
243 N.C. 164, 90 S.E. 2d 237, 69 A.L.R. 2d 3-38; S. v. Stephens, 263 
N.C. 43, 136 S.E. 2d 209 ; hnno. 69 A.L.R. 2d, 3, p. 364. The annota- 
tion above cited in A4.L.R. 2d reads as  follows: 

"The courts are agreed tha t  proof that  one who has confessed 
to cr i~ne  TTas intosicatcd a t  the time of making a confession goeq 
to  the n-eight and credibility to be accorded to  the confession, but 
does not require i a t  least where the intoxication does not amount 
to mania, and t l l ~  lntoucants were not fumshed the a c c u s d  1)y 
the police or other government officials) tha t  the confession be ex- 
cluded from evidence." 

The annotation cites c a w  from twenty-one stntes imcluding our cnsr 
of S. v. I s o m ) ,  the Dlstrict of Columbln, England, and C:lnarla, which 
are autlionty, either exprecs or clcaily iiiq)llcd, for the rule stated. 
There is no evidence that defendant's ~ntoxicatlon ail~ountetl to nlanln, 
and there is no cvidence that  any intoxicant3 wcre furn:~heti to him by 
the pollcr or any governimnt officlnl. 

The  NCO Club a t  the Air Force Base in Forsyth County is ahou! 
four miles from the place where defendant was found sitting In an 
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automobile up against a house. I n  order to travel from this club to 
where the autornohile was found against the houw, i t  iq neressary to 
travel on tlie Reynolds Park  Road. Tlicw n a s  no indication that  de- 
fendant, when found sitting in 111s car, had any injuries. 

Consiclenng the State's evidence in tlic 11gl1t most favorable to it, it  
was sufficient to carry the cahe to the jilry. Defendant's assignment of 
error to the denial of 111s motion for judgnient of conq~ulsory non.wit is 
overruled. 

Defendant's assigniiients of error to the charge have been examined, 
and are overruled. Rcadnig the charge :IS a conlpozlte 11-hole, no preju- 
dicial error has been inade to appear. .ill defendant's assignments of 
error have been considered, and all are overruled. I n  tlie trlal below we 
find 

No  error. 

LILLIE H. PETREA, PLAIR'TEF V. RYDER TANK LINES, INC., ORIGINAL 
DEFER'DSXT, AKD OSCA%R A. PETRES, ADDITIONAL DEFENDANT. 

(Filed 7 April, 1965.) 

1. Torts $j 4- 

An original defeudant may bring into the action for the purpose of en- 
forcing contribution only a joint tort-feasor n+om plaintiff could have sued 
origin all^ in the same action. G.S. 1-240. 

2. Same; Courts 8 20; Husband and Wife 5 9- 
Where the laws of the state in which the accident occurred do not permit 

the wife to sue the husband in tort, a defendant sued by the wife for negli- 
gent injury iu an action instituted in this State may not have the husband 
joined for col~tribution under G.S. 1-240. 

A P P E ~ L  by original defendant from Olwe,  E. J., December 1964 Civil 
Session of L)AVIDSON. 

Plaintiff, n rcsident of North Carolina, inqtituted this action against 
Ryder Tank  Lines, Inc. (Ryder) ,  a North Carolina corporation, to re- 
cover for personal injuries. I n  brief sunmmry she alleges: On October 4, 
1963, plaintiff wag a passenger in the automobile of her husbmd, Oscar 
A. Petrca, who was operating i t  on U. P. Highway No. 460 in West 
Virginia. &is  a result of the negligence of the operator of a Ryder trac- 
tor-trailer, i t  collided with the Petrea automobile. I n  the collision plain- 
tiff sustained scrious injuries for which she is entitled to recover dam- 
ages. 
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Answering, Ryder denied any negligence on tlle part of its driver. It 
alleged tha t  tlie negligence of plaintiff's llusband, Oscar A. Petrea, was 
the sole proximate cause of plaintifl's injuries. I n  addition, Ryder set 
up a cross action against 0. A. Petrea for contribution pursuant to the 
provisions of (2.8. 1-240. 

Additional defendant Petrea demmred to tlle cross action for that  
(1)  p l a i n t 3  is tlie ~ ~ i f e  of additional defendant; (2)  under tlie laws 
of the state of K e s t  Virginia, a n-ifct may not sue her husband; and 
(3) original defendant, therefore, cannot maintain a cross action against 
plaintifl's husband for contribution. 

Judge Olive sustained the demurrer and disinissed the cross action. 
Ryder appeals. 

TF7alser, B ~ z n k l e y ,  TValser & X c G i r t  for original defendant  appellant.  
fendant appellant.  

Hudson ,  Ferrell, Petrea, S tock ton ,  ,Ctocktoiz c t  Robinson and J .  Lee 
Wzlson for addztio~zal defendant  appellee. 

PER CURIAM. A defendant who has been sued for tort may bring 
into the action for the purpose of enforcing contribution under G.S. 
1-240 only a joint tort-feasor whom plaintifi could have sued o r ~ ~ i n a l l y  
in tlie same action. Jones v. Azrcrnft Po., 233 3' C.  452, 117 S.E. 2d 406; 
TVzlson 2'. Xnssngee ,  224 N.C. 703, 32 S.E. 2d 333, 156 X.L.R. 922. The 
law of l17est Virginia does not permit one spouse to sue the other in tort. 
Campbel l  e .  Campbe l l ,  143 \V. S'a. 245, 114 d E. 2d 406; Polmg v. Pol- 
ing,  116 IT. Va. 187, 179 S E. 60l-. Korth Carolma apl~lies the lex loci 
delzctl. 

"We have in prcviouc decision? held claimant's right to recover 
and the mnount nllich may he reclo~ereti for p~r sona l  injuries mutt  
be determined by t!ie law of the state where the injuries were sus- 
tained; if no 1.1ght of sction esiits therc, the injured party has none 
which ?:in he eriiorced elsewlicre." Shtiu: v. Lee,  2.58 N.C. GOD, 610, 
129 S.E. 2d 268, 2%. 

Orlglnal dcfcndarlt concede. in its h i e f  t1,:~t ~f tile rule d i ic l l  n a s  
f o l l o ~ ~ ~ d  In Shtrlr 2 .  l , c e ,  s i y n i l ,  15 npplled to  this cn.e, the decision of 
the court helow should be affinncd I t  argue- lion el er, tlmt n e  ~houl,l 
overrule ,C l ioz (~  21. Lee, s : ( p v ,  and tllu- nlj:ii~don o w  nell-e.tnhlishcd 
conflict.; ~ l i l c ,  in order to apply the 1:in- of the ytate 17-hicli 11s. had "the 
most significant relatlonsliip or contacts n-it11 the matter in dispute" -- 
in this case, nppcllant contend.;, Kolth Cvol ins .  Such :in apploncli i.: 
referred to  as 111e "center of gravity" or "grouping of contacts" theory. 
See Annot., Choice of law In application of automobile g u e ~ t  statutes, 
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95 A.L.R. 2d 12, 49. Notwithstanding that  appellant's counsel in his 
brief and in his argument presented his case to this court in the best 
possible light, the same reaeons which dictated our decision in Xhaw v. 
Lee, supra, constrain us to adhere to it. 

The judgment of the court below is 
Aflirmed. 

SUSIE J&YE WALLS V. CITY O F  WINSTON-SALEM. 

(Filed 7 April, 1965.) 

Municipal Corporations 5 1% 
Plaintiff's e~idence tending to show that she knew of the existence of a 

hole in the asphalt in the street adjoining the concrete curb in front of her 
house nnd that she stepped into the hole and fell on returning a t  night from 
a neighboring house, i s  held to disclose contributory negligence as a matter 
of law, since if the hole constituted a hazard plaintiff's failure to remember 
it  was inexcusable. 

APPEAL by plaintiff from Olive, E. J., August 31, 1964 Nonjury Ses- 
sion, FORSITH Superior Court. 

The plaintiff who bed a t  720 Alexander Street in the City of Win- 
ston-Salem, inht~tuted this civil action to recover damages for the in- 
jury she sustained on the night of October 12, 1963, when she stepped 
in a hole in the street pavement in front of her home. The sidewalk was 
unimproved. The street was of asphalt construction with a concrete curb 
extending 18 inches into the street. The asphalt abutted this curb. 

A concrete walk extended 16 feet from the plaintiff's doorstep to the 
curb. Opposite the end of the walk the asphalt had raveled, leaving a 
depression about 18 inches long, about the same width, and a maximum 
depth of six to eight inches a t  the low point. The depression had existed 
for approximately two months. The plaintiff tedified she gave agents 
of the city notice of the depression. It was not repaired. 

A t  about 7 : 3 0  or 8:00 o'clock the plaintiff, on a visit to her daugh- 
ter nearby, stepped in the hole and F a s  injured. The light, half a block 
away, showed dimly on the hole which was filled by falling leaves. The 
plaintiff bases her claim for da~nages on the city's alleged negligent 
failure to  keep its streets in proper repair. 

From a judgment of compulsory nonsuit entered on defendant's mo- 
tion, the plaintiff excepted and appealed. 
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C l y d e  C .  Randolph ,  Jr., George E.  Clay ton ,  Jr., for plaintif f  appel- 
lan t .  

TT70mble, Carlyle ,  Sandridge & Rice b y  I .  E.  Carlyle,  and H .  G r a d y  
Bamhz l l ,  Jr., for defendant appellee. 

PER CURIARI. The court, sitting in this nonjury case, did not render 
judgment on the ~ner i t s ;  but a t  the close of plaintiff's evidence entered 
judg~iient of nonsuit. The judgment may be sustained only if the evi- 
dence is insufficient to make out a case of negligence against the city, 
or if it discloses that  plaintlfi's negligence, as a matter of law, caused 
or contributed to her injury. hccordlng to the plaintiff's own evidence, 
the hole in which she fell had been there, to her knowledge, for two 
months. Both she and her husband were accustomed to park the family 
autonlohile over it. If the hole constituted a hazard, her failure to re- 
member i t  was certainly inexcusable. The plamtiff's failure to exercise 
reasonable care for her own safety constitutes negligence as a matter 
of law. The nonsuit 1s 

Affirmed. 

EVERETT McKINLEY MOORE v. PAUL CROCKER. 

(Piled 7 Bpril, 1965.) 

Automobiles 9s 54I, 55.1- 

In the owner's action to recover for damages to his car inflicted in a col- 
lision occurring when the owner was absent, nonsuit on the ground that the 
negligence of the driver of plaintiff's car mas a proximate cause of the 
dnmage is improper when there is evidence that the driver of plaintiff's 
car had borrowed it and was on a purely personal mission, since G.S. 20- 
71.1 mere& takes the issue of agency to the jury, the burden of proof 
thereon remaining on defendant. 

APPEAL by plaintiff from McConnel l ,  J., October 1964 Civil Session 
of UAVIDSON. 

This clvd action grows out of a collision that occurred December 19, 
1962, about 7:30 p.m., on S . C .  Highway S o .  6 1  betxeen a 1933 Clievro- 
let operated by Franklm Sninll and a 19.58 Ford operated by defendant. 
Both vehicles TI-ere proceeding west toward Lexington. When the colli- 
sion occurred, Sninll was attempting to turn left into a dirt road and 
defendant was attempting to overtake and pass the Clievrolet Small 
was operatmg. 
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Plaintiff, the absent olmer of said Clicvrolet, alleged the collision 
and the damage to his car were proxmi.ttely caused by the negllgence 
of defendant. hnswenng, defendant denled negllgence and pleaded, 
conditionally, the contributory neghgencc of Small, ~vliile actlng as 
agent for plaintiff, in bar of plaintlff"~ right to recover. 

Evidence was offered by both plaintiff and defendant. _ i t  the con- 
clusion of all the evidence, t l i ~  court, on inotion of defendant, entered 
judgment of involuntary nonsuit. Plaintiff excepted and appealed. 

Charles F. Lambeth, Jr., for plaintiff appellant. 
TValser, Brinkley, ?17alser c! McGirt for defendant appellee. 

PER CURIAM. There was plenary evidence that  plaintiff was not 
present when the collision occurred; tha t  Snlall had borrowed plaintiff's 
Chevrolet; and that ,  when the collision occurred, Small was using the 
car for his onm personal purposes. 

I n  our view, there was sufficient evidence to support f inding that  the 
collision and plaintiff's danlage were proximately caused by the negli- 
gence of defendant and also by the negligence of Small. Whether the 
testimony of Small,  plaintiff"^ witness, dixloses as a matter of law that  
negligence on his part was a proximate c7ause need not be decided. As- 
suming Small's negllgence was a proximate cause, unless defendant's 
allegations of agency are established, such negligence of Small is not a 
bar to plaintiff's right to recover. B y  reason of G.S. 20-71.1, the agency 
issue, the burden of proof being on defendant, was for determination by 
the jury under proper instructions. I n  this connection, see Whiteside v. 
McCarson, 230 N.C. 673, 110 S.E. 2d 293. 

The judgment of nonsuit is revereed and the cause is remanded for 
trial on all issues raised by the pleadmgs. 

Reversed. 

CERTAIN-TEED PRODUCTS CORPORATION V. R. M. SANDERS ; J. C. SED- 
BERRY, TXLSTEE : LYNN S. CHALLIS ; T. FRED CHALLIS ; HERBERT 
HOTTZE A S n  WIFE, VIOLA HOWZE; 12. E. RIcDAUIEL, TRUSTEE; AND 

S. A. DOVEH, JH. 

(Filed 14 April, 1'3G3.) 

1. Pleadings # 
Plaintiff must make out his case seczcndum allcgata and recovery must 

he predicated upon allegations of the co~nl~laint .  
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2. Mortgages and Deeds of Trust 3 1'3- 
Where a t  the time of foreclosure a n  installnlent of the debt was  due and 

in default. the right to foreclose mag not be denied for a n  asserted oral 
agreeinent between tlie trurtor aild tru\tee, entered into af ter  the execution 
of the instrument, that  no payment of tlie debt would be required until a f ter  
the conipletion of a contemplated house on the property, siuce such agree- 
ment is not wl~por ted  by any consideration. 

3. Mortgages and Deeds of Trust 3 26- 

Kotice of foreclosure under the deed of trust is sufficient if giren b~ ad- 
rertiselncnt in compliance Kith the statute, and no personal notice is re- 
quired to he gireii the ce~trt i  or the holder of a second lien. 

4. Mortgages and Deeds of Trust 3 39- 
The fact that  the cestlti in a purchase money deed of trust  knows tha t  the 

trustor had bcgun the construction of a house on the property and orally 
promised the trustor that no payment need be made on the deed of trust  
until the completion of the house, and then foreclosed prior to the comple- 
tion of the house, confers no right upon subsequent lienees to attack the 
foreclosure on the ground of such inequitable conduct, since the promise of 
forebearance was not for the benefit of subsequent lienees. 

5. Contracts 3 14- 
A stranger to a contract may not assert any rights thereunder unless he 

is a third party beneficiary, and the test of whether he is the third party 
beneficiary is whether the parties to t he  agreement intended he  should r e  
ceive a benefit therefrom which might be enforced in the courts. 

6. Mortgages and Deeds of Trust 31- 
Where foreclosure sale is held in accordance with provisions of the deed 

of trust and preliminary report of the foreclosure is filed in the office of 
the clerk a s  required by G.S. 4.5-21.26 and no upset bid is filed, confirmation 
of the sale by the clerk is not prerequisite to the execution of a deed by 
the trustee to the last and highest bidder. G.S. 43, Art. 2h. 

7. Mortgages and Deeds of Trust Ij 39- 
Inadequacy of the purchase price alone is insufficient to upset foreclosure 

under the power contained in a deed of trust, and G.S. 42-21.31, providing 
the right to enjoin consumation of a foreclosure for inadequacy of the pur- 
chase price. does not apply after foreclosure has been consu~nated in con- 
formity with lam. 

A P P E ~ L  by defendants Sanders, Challis and Dorer  from Campbell, 
J., April G ,  1964 Scllcdule "B" Cir-11 Ses-ion of A I ~ ~ K L ~ B C R G ,  dockctecl 
antl arguctl a- K O  234 a t  Fall Tcnn, 1964. 

Action inctituted Xugud  6, 1953, to declare void (1) a foreclosure 
sale mntle by ,J. C.  Sec-lbeiry, Trustee; (2) n deed from Sedherry, 
Trustee, to defendant >:tnders; (3)  a cleed by defendant Sanders to 
defendant Lynn S. Cliallis; ( 4 )  a dced froin dcfrndnnt~ Challis to de- 
fendant J lo re r ;  antl ( 3 )  a deed of trust exccutecl I y  defendant Dover 
securing a b:ilnnce purchase price note to defendants Challis. 
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A demurrer filed by defendants Sanders, Challis and Dover was over- 
ruled by Bone, J . ,  and thereafter mid clefcndnnts (appellants) filed a 
joint answer. An answer ~ v a s  filcd by defcildant NcDanicl. Tmstee, 
which admitted all allegations of the comp1:tint. Defendants EIowze did 
not answer or otherwm plead. 

Facts established by the pleadings include the following: Defendant 
Sanders sold to defendmts Hoxze for $730.00 a vacant lot (20 by 150 
feet) fronting on Erie Street, Charlotte Tonmhip, hlecklenburg 
County, N. C. After defendants Howze had paid $133.00 of said pur- 
chase price, Sandcrs In July 1939 conveyed said lot to defendants Ilowzc 
by deed filcd for record on July 30, 1959, and recorded in Book 2070, 
Page 491, in the Office of the Register of Deeds for RIecklenburg 
County; and conte~liporaneously defendmts Howze conveyed the lot 
to J .  C. Sedberry, Trustee, as security for their balance purchase price 
note for $393.00 to Sandcrs, whicli deed of trust was filcd for record 
on July 30, 19313, and recorded in Book 2067, Page 22, said Registry. 
The said note provides for the payment of $393.00, "with interest a t  
the rate of 670 from date . . . payable $20.00 per month begmning on 
the 6th day of July and a like amount on the 6th day of each :md every 
month thereafter until the entire indebtedness is paid in full." 

Pursuant to a not~ce of (foreclosure) sale under said deed of trust, 
purportedly signed by Sedberry, Trustee, which Sanders caused to be 
published in the hiecklenburg Gazette, 1,hc property described in said 
deed of trust was sold a t  public auction on March 5, 1962, a t  which 
time Sanders "became the last and highest bidder for the price of $300.00 
subject to unpaid taxes and assessments for paving, if any." On March 
27, 1962 Sedberry, Trustee, conveyed said property to Sanders by decd 
recorded in Book 2320, Page 271, said Registry. The Clerk of the Su- 
perior Court of hlecklenburg County made no order confirming said 
foreclosure sale or directing the execution and delivery of said trustee's 
deed. 

On June 7, 1962 defendant Sanders conveyed said property by (re- 
corded) deed to his daughter, defendant Lynn S. Challis; and defen- 
dants Challis conveyed said property by (recorded) decd dated Feb- 
ruary 1, 1963 to defendant Dover. 

Defendant Dover executed and delivered a (recorded) deed of trust 
as security for the payment to defendants Challis of $6,000.00 plus in- 
terest, payable in installments as set forth. (Note: Nothing in the 
pleadings or evidence purports to identify the trustee in this decd of 
trust.) 

Plaintiff offered in evidence certain documents referred to in its al- 
legations, to wit: 



N.C.] S P R I K G  T E R M ,  1965. 237 

1. Agreement dated December 8, 1961 bet\+een Herbert Howze and 
wife, Vlola R. IIowze, jointly and severally "called PURCHASER," and 
Institute for Eesentlal Housmg, Inc., n New Jersey corporation w t h  
lta plnclpnl  place of budmesa In \JTaj ne, Pcimsyl+ anla, "called IK-  
STITUTE." I t  provldcs tha t  IKSTITL~E nll l  fulnlsli the ninter~ala and 
build for PLRCHASER a house of the natuie and dcscrlptlon there111 specl- 
fied on pioperty of PLRCHISER located on Erie S t ~ e e t ,  Charlotte, North 
Carolma. I t  plovldes that  PLRCH~SCR will pay for "nlaterials furnished 
and construction services" a "total tinic sale price" of $10,908.84 In 
monthly lnstallnlents as set folth In a pomi>sory note to be executed 
by PURCHASER. It contalns thls provision: "PLRCH~SER warrants that  
he owns the above described property free and clear of all liens and en- 
cumbrances . . ." It was executed in behalf of IKSTITLTE "BY: DOG- 
GETT LUMBER COMPAKY, Authorized Budder (Agent) BY:  PAUL J .  
BOWERS, Sales Mgr." 

2. Promissory note dated December 8, 1961 for $10,908.84, executed 
by Herbert Howze and Viola R .  Howze, payable to INSTIT~TE or 
order, In 144 successwe monthly installments of $7586 each, "com- 
mencing on the 1st day of February 1962, and on the same day of each 
month thereafter until fully pald, except t ha t  the final payment shall 
be the balance then due on thls note." On the reverse side of this prom- 
issory note the iollonmg appears: 

L L T V ~ ~ ~ ~ r ~  RECOURSE 
P a y  to the Order of 

CERTAIX-TEED PRODCCTS CORPORATION 
Institute for Essential Housing, Inc. 

B y  
buthorized Signer 

W I T H O ~ T  RECOURSE 
P a y  to  the Order of 

CONIIERCI.~L IXVESTMENT TRUST IXCORPOR~TED 

Certain-teed Products Corporation 

B y  
Authorized Signer." 

3. Deed of trust dated December 8, 1961 from Herbert Howze and 
wife, Viola R. Howzc, to R. E. AIcDaniel, Trustee, on the Erie Street 
property, as security for the payment of said proinissorp note for $10,- 
908.84. This deed of trust containh full warranties, including specifically 
a warranty that  the premises "are free and clear of all encumbrances." 
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This deed of trust was rccorded December 18, 1961 in Book 2297, Page 
289, l\Iecklenburg liegiqtry. 

Xl1cgat:ons of the colnplair?t, denied by appellants in then  answer, 
include the iollowing: 

1. T h a t  plaintiff is a corporation orgnnlzed and existing under the 
laws of the State of l la ry land.  

2. T h a t  the Institute for Essential Housing, Inc. was "a ~vliolly 
owned subsidiary corporation of the plaintiff," and on July 1, 1963 "was 
merged into the plaintiff"; m d  tha t  l~laintiff "lias thus bccome the 
owner and holder oi" said $10,908.84 note. 

3. T h a t  the Institute for Essential Housing, Inc. paid to  or for the 
benefit of defendants Howze the sum of $3,604.31, "which sums were 
advanced under the ($10,908.84) note and deed of trust . . . and were 
used to  start construction of a house" on sald property. 

4. That  defendant Herbert Howze, on or about the time construc- 
tion was begun on said house, entered into a n  agreement with Sanders 
"wllereby the defendants Howze would not be required to  make their 
monthly payments to the said Sanders until the construction of said 
house was con~pleted . . ." 

5 .  When Sanders "instituted" said foreclosure proceedings under the 
deed of trust to  Sedbcrry, Trustee, he knew "that  the said house was 
under construction and . . . in a stage of partial completion." 

6. T h a t  "the price of $300.00 received a t  said foreclosure sale for 
the . . . property was grossly inadequatfl, the fair market value thereof 
a t  the time of said sale being a t  least $5,000." 

7.  Tha t  the publication of the notice of (foreclosure) sale in the 
3Iecklenburg Gazette was not calculated to, and did not, bring the sale 
to the attention of prospective purchasers; that  the Alecklenburg Ga- 
zette TYas not a newspaper of general circulation; and tha t  the Neck-  
lenburg Gazette did not meet the minin~uin requirements set forth in 
G.S. 43-21.17 and G.S. 1-597. ( S o t e :  During the trial, i t  was stipu- 
lated '*that the hlecklenburg Gazette is a newspaper duly published in 
I\lccklcnburg County, North Carolina, and qualified to  carry Legal 
Notices, including Legal Sotices of Foreclosure.") 

Appellants' answer alleges, znter nlzn, that  defendant Lynn S. Challis 
was a bona fide purchaser of the property for a valuable consideration 
from Sanders. 

Evidence xvas offrred by plaintiff and by appellants. 

The court submitted and the jury anbwcred the follo~ving issues: 

"1. Did  the defendant R. RI. Sandcrs agree v i t h  Herbert Howze 
tha t  no payment of tile note from Howze and wife to R. AI. Sanders 
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n-ould be required until the home on the property was completed, as 
alleged in the complamt? Snsrver: Yes. 

2 n'as the amount of $300.00 p::id by R. 11. Sanders a t  the fore- 
closure sale on March 3, 1962, an madequate and inequitable pnce for 
said property, as alleged in the coinplaint'! A4nbm-er: Yea. 

' 3. TT7as the defendant Lynn S. Cliallis a bona fide purcliaser for 
value of the property from tlie defendant R.  11. Sanders, as alleged in 
tlie a n s ~ ~ e r ?  Answer: Xo. 

"4. TVas the defendant S. A. Dover, Jr.,  a bona fide purchaser for 
value of the property:, Answer: So."  

The court entered judgment containing the fo l lo~~ ing  (summarized 
except when quoted) provisions : 

It ADJUDGES null and void (1) the deed from Sedberry, Trustee, to 
Sanders; (2) the deed from Sanders to Lynn S. Challis; (3)  the deed 
from defendants Challis to Dover;  (-1) the deed of trust from Dover 
to a truqtee (un~dentlfied) secunng a balance purchase price note to 
Lynn S. Challis; and ( 5 )  the foreclosure sale of March 5, 1962, "which 
foreclosure sale has been prel~niinarily reported in Trustee's Sale Book 
20, a t  Page 538 . . ." 

It appoints conm~issioners to conduct a new foreclosure and to dis- 
burse the proceeds of sale in the following order of priority: 

1. Balance (amount not stated) due Sanders on note secured by the 
deed of trust to Sedberry, Trustee. 

2. "The indebtedness due the plaintiff . . . in the amount of $3,- 
604.31, plus interest . . . , said debt being secured by the deed of 
trust" to McDaniel, Trustee. 

3. "The sum of $605.00 paid by Herbert Howze to R. 11. Sanders 
1 1 . . . 

4. "The sum of $2,500 . . . to the defendant Lynn S. Challis for 
improrenients made by her to the property during the fall of 1962." 

5. "The balance, if any, to S. -1. Dorer,  Jr." 

I t  orders: (1) that  rents from said property be paid to the clerk 
pending confirn~ation of such foreclozure sale by commissioner~; and 
(2) that the costs of the ac t~on be taxed against Sanders. 

Defendants Sanders, Cllallis and Dover excepted and appealed. 

Dockery, Ruff, Perry, Bond & CoCb for p1nintz.g aappcllee. 
J. C. Sedberry for R .  d l .  Sanders, Lynn S. Chall~s,  T. Fred Challls 

and S. A.  Dover, Jr., defendant appellants. 
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BOBBITT, J. Before considering directly the queztions presented, i t  
seems appropriate to advert to the following uncontro~ertcd matters. 

(1) The detd of trnst to Sedberry, Trustee, duly recorded since 
1%9, was a valid first lien on the property described therein. 

( 2 )  Plaintiff did not seek a personal judgment against defendants 
Howze on their $10,908.84 promissory note to Institute. (Sote :  Defen- 
dants Howze made no paynlent on said $10,908.84 promissory note.) 

(3)  The foreclosure by Sedberry, Trustee, is attacked solely by 
plaintiff, allegedly the owner and holder of the $10,908.84 second lien 
promissory note. 

(4) According to the terms of the $595.00 note secured by the deed 
of trust to Sedberry, Trustee, the entire unpaid balance, $143.00 plus 
interest, was past due and in default a t  the time of the alleged agree- 
ment between defendant Herbert Howzt: and Sanders and a t  the time 
of the foreclosure proceedmgs. 

We consider first appellants' contention, based on appropriate excep- 
tion and assignment of error, that  plaintiff's action should have been 
nonsuited. The rules applicable in the consideration of the evidence when 
passing on a motion for nonsuit are well settled. 4 Strong, Pa. C. Index, 
Trial § 21. It is noted that  a plaintiff must make out his case secundum 
allegnta. His recovery, if any, must be based on the allegations of his 
complaint. N I X  v. EngLzsh, 254 N.C. 414, 421, 119 S.E. 2d 220, and cases 
cited. 

The complaint attacks the foreclosure on the grounds considered be- 
low. 

Plaintiff, relying on the alleged oral agreement between defendant 
Herbert Howze and Sanders, contends the debt secured thereby was 
not in default a t  the time the deed of trust to Sedberry, Trustee, was 
foreclosed. 

With reference to the a1legc.d agreement, defendant Herbert Howze, 
a witness for plaintiff, testified in substance as follows: 

H e  had a conversation with Sanders "about (his) plan to build a 
house through the Institute for Essential Housing, on the lot." On the 
occasion of such conversation, he offered to pay Sanders $20.00 to 
apply on the then unpaid balance of $145.00 and interest; tha t  Sanders 
would not take the $20.00 so offered, stating he (Howze) would "prob- 
ably . . . need this money for something else" and i t  would be a11 
right for him to wait until the house was completed and then pay the 
entire balance. At one time, he referred to the conversation as having 
taken place "the latter part  of 1961" before "they started to build the 
house." Later, he testified that  during the conversation he told Sanders 
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"they had started the house." Later, lie testified tlie conversation was 
in December 1961 or in January 1962. 

Howze testlfied further that, after sald conversation, Sanders made 
no demand for payment; that, nhen con~tructlon x i s  in progress, he 
(Howze) visited the lot about t ~ ~ i c e  :t week; and that  he had no notice 
of the foreclosure prior to completion thereof. 

Howze on cross-examination testlfied: His lase payment to  Santlers 
was made on October 9, 1961. Hls convervitlon with Sanders rva? 
"around the early part of February 1962." H e  testified: "It was in Feb- 
ruary that  I offered (Sanders) $20.00." 

While not pertinent in passing upon the motion for judgment of non- 
suit, i t  seems appropriate to say that  Sanders' testimony was in direct 
conflict wlth that  of Howze. 

I t  is noted: Howze testified to one conversation with Sanders con- 
cerning the matters referred to above. Too, apart  from Howze's testi- 
mony concerning such conversation, there is no evidence that  Sanders, 
prior to con~pletion of the foreclosure, had knowledge or notice that  a 
house was being built on the lot. 

Conceding the sufficiency of the evidence to support a finding that  
Sanders assured defendant Herbert Howze that  he need make no fur- 
ther payments until tlie house was completed, the evidence discloses no 
consideration sufficient to support a contract enforceable in law. Crazg 
v. Price, 210 X.C. 739, 188 S.E. 321; Woodell v. Davzs, 261 N.C. 160, 
134 S.E. 2d 160. The debt was and had been past due. There is no evi- 
dence defendant Herbert Howze made any promise of any kind to 
Sanders. 

There was evidence neither defendants Howze nor the holder of their 
$10,908.84 note secured by the second lien deed of trust to McDaniel, 
Trustee, were given personal notice of the foreclosure sale. IIowever, 
" ( i )n  the absence of a valid contract so to do, there is no requirement 
that  a creditor shall give personal notice of a foreclosure by sale to a 
debtor who is in default." Woodell  V .  Davis, supra, p. 163, and cases 
cited. Nor, under such circumstances, is there any requirement that  per- 
sonal notice of such sale be given to the holder of a second lien deed of 
trust. 

We need not determine whether, under the circumstances, a failure 
to give personal notice to defendant Howze would constitute inequitable 
conduct as between Sanders and defendants Howze. Defendants Howze 
have not attacked the foreclosure. Thers is no evidence that  Doggett 
Lumber Company (Doggett) or Institute or plaintiff had any dealings 
of any kind with Sanders prior to completion of the foreclosure. 

The agreement, if any, was between Sanders and defendants Howze. 
Obviously, i t  was not made for the benefit of Doggett or Institute or 
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plaintiff. Defendants Ilowze, in their agreement of December 8, 1961 
~vltli Irihtitute and in tlielr dccd of trust to NcDaniel, Tmitee,  rcpre- 
sented tlmt they owlied the lot free and clear of encunlbrnncc~. Prob- 
ably, tlie dlaclos~ire of the allcged (oral) agreenwnt n-ould linvc. resulted 
e~tl icr  in full paynient to Sander> or in ilnnieti~ate discontmuance of ne- 
gotiations betn-ccn dcfcndnnts Howze and Institute. Inclecd, the d e l a y  
212 foreclosure, coupled ~vltli t i l ~  failure to dcterinine by senich of the 
records that  the deed of trlwt to Sedberry, Tniqtee, was the fir>t hen, 
were tlie p r inmy causes of p1aintiff"s piesent plight. 

"If the contract was not made for the benefit of the tlilrd party, he 
has no cause of actlon upon the contract to enforce it, or sue for its 
breach." Trust Co. v. Processmg C'o., 2T2 N.C. 370, 379, 83 S.E. 2d 
233; Land Co. 2). Realty Co., 507 S .C .  433, 177 S.E. 333. "The real test 
is said to be wlictlicr the contrnctnlg parties intended tliat a third per- 
son should receive a benefit which niighi, be enforced in tlie courts." 17 
Am. Jur. 2d, Contracts 304; 17A C.J.S., Contracts 519(4)c. 

Appellants contend further tlie foreclosure sale was invalid because 
tlic clerk d ~ d  not confirm the sale or order tliat Sedberry, Trustee, ex- 
ecute and deliver a deed to Sanders, the purchaser. With reference to 
said contention, we considcr first whethw, under tlie provisions of G.S. 
Chapter 45, Article 2A, such confirmation or ordcr was required as a 
prerequisite to consu~n~nation of such foreclosure in accordance with 
law. 

I t  is noted: An allegation in the complaint and a recital in tlie judg- 
ment indicate tha t  a prelim~nary report of the foreclosure sale (of 
hlarch 5, 1962) by Sedberry, Trustee, was filed in thc office of the 
clerk as required by G.S. 45-21.26. No  upset bld ~ v a s  filed with the 
clerk. See G.S. 45-21.27. 

This Court held "that tlie powers of supervision and control confer- 
red upon the clerks of the Superior Court" by C.S. 2391, later G S. 45- 
28, "did not arise . . . unless and until there had been the advanced 
bid specified in the statute paid into the hands of said clerk." Lawrence 
v. Beck, 185 N.C. 196, 116 S.E. 424; Foust v. Loan Asso., 233 N.C. 33, 
62 S.E. 2d 321, 22 -4.L.R. 2d 973 ; I n  ?v Sermolz's Land, 182 N.C. 122, 
108 S E. 497; Pmngle v. Loan i lsso,  182 N C. 31G, 108 S.E. 911. G.S. 45- 
28 was repealed expressly by Chapter 720 (Section 3) of Session Laws 
of 1949. The 1949 Act 1s a comprchen~ive statute relatlng to sales un- 
der a power of sale in a mortgage, deed of trust or conditionnl <ale con- 
tract. I t s  provisions constitute Article 2 1  of Chaptcr 45 of the General 
Statutes, being G S. 45-21.1 through G q. 45-21.33. I t  is cxprrssly pro- 
vided that  Artirle 2A "docs not affect any rlglit to foreclosure by ac t~on  
in court, and is not applicable to any such action." G.S. 43-21.2. (Sote :  
G.S. Chapter 1, Article 299,  relates expretaly to "Jud~ciaI Sales.") If a 
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trustee falls to report a foreclosure .ale witlim the five days as directed 
by G.S. 43-21 26. the clerk is autliorizcxl to conipel such report. G.S. 43- 
21.14; Gnllos v. Lucns, 232 N.C. 4S0, 113 S E. 2d 923. Otliern-lze, Airticle 
2.1 confer.: no :iutlior'ity upon the clerk in reapect of an imtinl foreclo- 
sure sale. Supervl*ory authority conferred by G 5. 45-2l 127 rehtes to  
resales arid does not aiise until an u p s ~ t  bid liai been filed n-it11 the 
clerk as providecl therein. G.S. 45-21.29(11) l)rovlde,-: "When cr resale of 
r e d  l~roperty 1s had purwant to an  upset bld, such sale may not be con- 
sunlmated until it  is confirmed by tlie clerk of the superlor court. K O  
order of confirmation may he made until the trine for ~ubn l i t t i i~g  any 
further upset bid, pursuant to G.S. 43-21.27, lias expired." (Our Italics ) 

Even so, plaintiff contends that ,  abscnt confirmation, the forecloaure 
is subject to attack on the ground the bid was inadequate and in- 
equitable. G.S. 43-21.34 and G.S. 45-21.33, upon which plaintiff bases 
this contention, are provisions of Article 2B of Chapter 43. They are 
codifications of Sections 1 and 2, respectively, of Chapter 273, Public 
Laws of 1033. 

G.S. 45-21.34, in part, provides: "Any owner of real estate, or other 
person, firm or corporation having a legal or equitable interest therein, 
may apply to  a judge of the  superior court, prlor to the confirrnation of 
any sale of such real &ate by  a mortgagee, trustce, cornmissioner or 
other person authorized to sell the same, to enjoin such sale or the con- 
firniatlon thereof, upon tlie ground tha t  the amount bid or price offered 
therefor is inadequate and inequitable and mill result in irreparable 
damage to the owner or other interested person, or upon any other legal 
or equitable ground which the court map deem sufficient." 

Actions instituted under G S. 45-21.34 before the time (ten days) for 
upset bid had expired to  restrain consummation of such foreclosure in- 
clude Tt'oltz v. Deposit Co., 206 N.C. 239, 173 S.E. 587; T-t7hztaker 21. 
Chnse, 206 N.C. 333, 174 S.E. 225; I)an-inger v. Trust  Co., 207 N.C. 
50.5, 177 S E. 795. I n  Smi th  v. Bryant ,  200 N.C. 213, 183 8 E. 276, ac- 
cording to  the record on file in this Court, the action was instituted Oc- 
tober 31, 1933, to  restrain the trustee from executing a deed to the pur- 
chager pursuant to a foreclosure sale he had conducted on October 21, 
1933. 

I n  Tfhifford v. Bank ,  207 N.C. 229, 176 S E. 740, the factual situa- 
tion under consideration was as  follows: X foreclosure sale had been 
conducted hy the trustee in accordance with the power of sale confer- 
red In a deed of trubt executed by plaintiffs. No upset bid n-as filed. The  
trustee consummated the sale by  the execution and delivery of a deed 
to  the purchaser. Nothing in the record indicates the clerk confirmed 
the sale or directed the execution of such deed. Subsequently, the 
plaintiffs instituted tlie action to  cancel and set aside the trustee's 
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deed on the ground, inter alia, the amount of the purchaser's bid was in- 
adequate and mequitable This Court, in opinion by Schencli, -I., said: 
"Chapter 255, Public Lan s of 1933, has no application to thi- case, 
since the sale l ~ a d  bcen inade and conhmed and the deed from the  
trustee to the purchaser had hecn of record for approxiniately three 
n~oiiths before the institution of this a r t ~ o n  . . ." I t  seems clear this 
Court considered the word "confirination," as used in said statutory 
provision, to incan final consuinmation In accordance with law. 

I n  Loan Corporation V .  T ~ u s t  Co., 210 N.C. 29, 153 S.E. 482, the ac- 
tion was to recover a deficiency judgment. Section 3 of Chapter 275, 
Public Laws of 1933, now G.S. 45-21.36, was directly involved. However, 
the follow~ng from the opinion of Connor, J . ,  is in full accord with the 
decis~on in TVhztforti v. Bank, supra, vlz.: "In sectionq 1 and 2 of the 
Act it is provided that  where real property has been offered for sale by 
a mortgagee, or by a trustee under the power of sale contained in a 
mortgage or decd of trust, and the sun1 bid a t  such sale is inadequate, 
and for tha t  reason the comummatzon of the sale would be inequitable, 
because it would result in irreparable damage to the mortgagor or 
grantor in the deed of trust, or to any other person having a legal or 
equ~table  interest in the property, the mortgagor, or the grantor, or any 
other interested person, a t  any time before the consummat~on of tlic 
sale, may apply to a judge of the Superior Court for an  order enjoining 
the consummation of the sale, and that  in such case the judge of the 
Superior Court may enjoin the consummc~tzon of the sale, and may order 
a resale of the property by the mortgagee, by the trustee, or by a com- 
missioner appo~nted by him for tha t  purpose, upon such terms as he 
may deem just and equitable." (Our italics.) 

I n  our view, '(confirination," as used in G.S. 43-21.34 refers only to a 
foreclosure sale where confirmation is required for consummation in ac- 
cordance with law. Where a foreclosure sale is conducted in accordance 
with the provisions of -Article 2A of Chapter 45 of the General Statutes, 
and no upset hid is filed as provided in G.S. 45-21.27, there is no legal 
requirement tha t  the clerk either confirm the sale or direct the execu- 
tion of a trustee's deed as a prerequisite to legal consuinmation of such 
sale by the trustee. 

Evidence relating to the basis of plaintiff's claim and the status and 
value of the property on March 5 ,  1962, the date of the foreclosure 
sale, is sumrnar~zcd below. 

Mr. Grier, an officer of Doggett, testified that  Doggett, under its ar- 
rangements with Institute and with phintiff, furnished the materials 
(Certain-teed) and construction services; t ha t  the first materials mere 
delivered to tlic job on January 24, 1962; that  construction was stop- 
ped "shortly after the first of April 1962" when Doggett first learned 
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of the Sander3 mortgage; and that, a t  that time, "the outside of the 
lioube was completed, the rough plunibing was in and the rough n-ir- 
ing n-as in." 311.. Grier testifid he saw Sanders and offered "to reiin- 
burse hiin his expense, $300.00," if he would deed the house back to 
Howze; and that Sanders, in ~ e p l y ,  stntcd "tli,it the lot was worth about 
$1.200 ant1 that's d i n t  lic nantecl." (Note: The complaint alleges that 
"Sandcrs offerccl to bell >aid property back to the defendants IIowze 
for tlie price oi $1.250.00.") 

Mr. Grier testified that the Institute paid Doggett $3,601.31 for the 
materials and lahor i t  had furnished to the H o m e  lot; and that '(. . . 
n e  sent in an c~tirn:ite of the wo1k completed on thc house and mere 
reimbursed for that." 

There was testmony that Institute, prior to June 1962, was plaintiff's 
R-holly onned subsidiary, and st that tnxe mas absorbed by plaintiff, 
tlie parent company. 

Referring to his conversation i ~ i t h  Mr. Grier, Sanders testified, inter 
a h ,  as follows: ". . . I asked hi111 why he built a house on a lot that 
I owned. He mid he didn't know I owned it. I said, 'Well, do you not, 
 hen you build a house that way, have the record looked up to see 
whether it's free and clear or not?' He  said, 'The company I do business 
~ i t h  carries insurance.' " KO question was asked Grier as to why con- 
struction was conlmenced without first making a search of the title or 
obtaining a report thereon. 

Concerning values: Grier testified that,  hen construction stopped 
around April 1, 1962, tlie house and lot, m his opinion, "were worth 
$4,600." "Since that time," lie testified, "somebody has increased the 
value of it by $2,400." (Note: Appellants offered evidence tending to 
show that, pursuant to work begun on September 7, 1962, the house 
was completed and made ready for occupancy a t  a cost to defendant 
Lynn S. Challis of "around $2300 00.") In  Grler's opinion, a t  the tnne 
of trial, the house and lot were worth $7,000.00. 

Mr. English, employed by Institute as a supervisor, testified he in- 
spected the Howze lot the latter part of January 1962 and again the 
latter part of March 1962; that, in hit opinion, the fair market value 
of the lot, including labor and materials, was "around $3,000" at the 
time of the January inbpectlon and "conservatively $5,000 00" a t  the 
time of tllc lllarch ~nepection. I-le testified that in his opinion the fair 
market value of the house and lot a t  the time of trial was "approxl- 
mately 55 .SO0 to $6,500." 

The only testimony as to the value of the lot alone a t  the time of the 
foreclo-ure sale R-as the testimony of Sanders to the effect the fair 
market value thereof was "$1,230.00." Sandeis testified the property 



246 IN T H E  S U P R E M E  COURT. [264 

was ~vortli "soaien~liere around $2300.00" when he sold i t  to defendant 
Lynn S. Challls, his daughter. 

Plaintiff's allegations and evldence in respect of tlie inadequacy of 
the bid iiiust be considered in tlie light of well established legal prin- 
ciples stated by Barnhill, J. (later C. J . ) ,  in Foust v. Loan Asso., 
supra, as iollows : 

" l lere  inadequacy of the purchase price realized a t  a foreclosure 
sale, standmg alone, is not sufficient to upset a salc, duly and regularly 
made in strict conforiliity 1~1th the porler of sale. TVezr v. TVew, 196 
N.C. 268, 145 S.E. 281; lfoberson v. M a t t h e w ,  200 N.C. 241, 156 S.E. 
496; Hz11 V. Fertdzier Co., 210 N.C. 417, 187 S.E. 577. 

"Even so, where there is an  irregularity In the sale, gross inadequacy 
of purchase pricc may be considered on the clueation of the materiality 
of tlie irregularity. Hz11 v. Fertllzzer Co., supra, and cases cited. 

"Speaking to the subject in TVezr v. TT'ezr, s~cpra, Stacy, C.J., says: 
'But gross inadequacy of consideration. when coupled with any other 
inequitable element, even though nelther, standing alone, may be suffi- 
cient for tlie purpose, will induce a court of equity to interpose and do 
justice between the parties. Worthy v. Paddell, 76 N.C. 82, 70 A. (PL: E. 
(2 E d  ) 1003; note: 42 L.R.A. (N.S.) 1198'; Bundy v. Sutton, 209 N.C. 
571, 183 S.E. 723; Roberson v. Matthews, supra." 

Here, no alleged irregularity in the foreclosure is supported by evi- 
dence. hloreovcr, Sanders was under no lcgal obligation to plaintiff or 
its predecessors in interest except to conduct and consunilnate the fore- 
closure sale in accordance with law. 

It should be noted that  the complaint does not allege fraudulent con- 
duct or facts sufficient to constitute fraud. 

I n  view of the basis of decision, we do not discuss serious questions 
as  to the sufficiency of the issues and as to rvhcther the verdict supports 
the judgment. Honcver, it is noteworthy that  all issues relate solely to 
features of plaintiff's attack on appel1:lnts' positions and that  answers 
thereto do not cstablisli or relate to wlicther plaintiff has the status and 
rights it asserts. 

With some reluctance, we reach the conclusion that  appellants' mo- 
tion for nonsuit should have been granted. Under this dccirion, i t  ap- 
pears that Sanders (excluding costs of litigation) will reap n here he did 
not >OK. Yet, it appears he r a s  willing to negotiate a settlement of the 
confused situation caused in large measure by (1) the failure of de- 
fendant Herbert H o ~ z c  to disclose the existence of the Sanders deed of 
trust to Doggett or Institute and (2) the failure of Doggett or Insti- 
tute to check the title or obtain a report thereon. Illoreover, if plaintiff 
should prevail, the value of its security would be substantially en- 
hanced by the expenditures made by defendant Lynn S. Challis in com- 



N.C.] SPRING TERM, 1965. 

pleting the liouse. (Note: The evidence i~d ica tc s  this action wah in- 
stituted af ter  defendant Lynn S. Challis had conlpleted the house.) 

Since tlic p r t m  decided to "srlt~arc off'' and stitnd on t lmr  abserted 
legal rlgl~ts, the dccl>ion I ~ I L I * ~  be in accord ~ 1 1 1 1  e~tabllslied legal pnn- 
ciples ~ n t h o u t  rcgard to  consequences. For t l ~ c  rtasonq stated, the w r -  
dict and ludgmcnt are set aside, and the cause 1s remanded with dlrec- 
tion that  judgnicnt of iilr-oluntary nonsuit be entered. 

Reversed. 

OLA R. CLIR'aRD V. SECURITY LIFE & TRUST COMPhl'T. 

(Filed 14 April. 1965.) 

1. Insu rance  3 Z& 
As a general rule, when failure on the part  of the beneficiary to give 

notice arid furnish proof of cleath of insured within the time specified is 
due to ignorance of the existence of the policy, and the  beneficiary is with- 
out negligence or fault in failing to discover the policy, such delay mill not 
warrant aroiclnnce of the policy when notice and proof of death are  given 
within a reasonable time after the discorery of the existence of the policy 
in the exercise of due diligence. 

2. Tr ia l  22- 
Contradictions and discrepancies, even in plaintiE's evidence, are  for the 

jury to resolve and do not justify nonsuit. 

3. Tria l  9 81- 
On motion to nonsuit, the evidence nlust be considered in the light most 

favorable to plaint=. 

4. Insu rance  2- Evidence he ld  t o  raise issue  of f a c t  w h e t h e r  fail- 
u r e  t o  g ive  notice a n d  proof of d e a t h  wi th in  the t i m e  l imi ted w a s  ex- 
cusable. 

Testinlouy of plaintiff beneficiam mas to the effect that her husband, the 
insured, was unable to communicate very much during his terminal illness 
hut that he ctated he had insurance without saying who i t  was with, that 
he dld say something about a policy being a t  his employer's, that  upon in- 
cured'> death plaintiff made diligent search without discorering any policy, 
and that the ljlaintiff did not directly contact the employer because she did 
not k n o ~ r  anything about r h a t  policies he had. There was further eridence 
that 1)laintift tllerenftrr found a certificate of group insurance in the base- 
l~lrrit n hile she n-as "cleaning up some junlc", and that  notice and proof of 
iniured's cleath n n s  furnished within a d a ~  or so thereafter, but not until 
iolnc 22 nionth\ aftcr the expiration of the time limited in the policy. Held: 
The eTidmce permits conflicting inferences that the beneficiary was r i t h -  
out fault in failing to :.ire notice and proof of death within the time limited, 
aild also that she had knowledge of facts sufficient to put her upon reason- 
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able inquiry which would hare discovered the group certificate, and there- 
fore the conflicting eridence raises an issue of fact, and the entry of judg- 
ment as  of nonsuit was error. 

APPEAL by plaintiff from Olive, E. J., 31 August 1964 Civil Session 
of E'ORSYTH. 

Civil action to recover upon a certificate of group life insurance, 
heard in the s~iiall claims division of the superior court. Chapter 207 
of the 1963 Session Laws of North Carolina provides a procedure for 
adjudicating small claims in the superior court of Forsyth County. This 
statute defines a small claim as an action for a money judgment 
founded in contract or tort in which the sum demanded, exclusive of 
interest and costs, does not exceed $5,000, and in which no jury trial 
is demanded. In this action a jury t r ~ a l  n-as not demanded by either 
party. 

From a judgment of compulsory nonsuit entered a t  the close of plain- 
tiff's evidence, she appeals. 

Richard C. Erwin, ST., for plaintiff appellant. 
Marion. J.  Davis  for defendant appellee. 

PARKER, J .  Defendant issued to  Logan Heating Company its Group 
Life Insurance Policy No. G-241 to provide life insurance for its em- 
ployees. Pursuant to the provisions of this policy, defendant on 14 May 
1959 issued its certificate of group life insurance, certificate No. 56, to 
Everette E. Clinard, an employee of Logan Heating Company, in the 
amount of $2,000, in which certificate his wife Ola R. Clinard was 
named as beneficiary. 

Everette E .  C h a r d  worked for Logan Heating Company until 1 July 
1961, when he was taken sick and thereafter until his death on 5 No- 
vember 1961 he was continuously and totally disabled by reason of dis- 
ease to engage in any work, business or occupation. 

After Everdte E. Clinard's death, plaintiff and her daughter "ran- 
sacked" their home to find any insurarice policies, moneys and property 
belonging to her husband's estate. They looked everywhere. She found 
upstairs in her bedroom some old policies, bank books, deeds and things 
of that natun.. Plaintiff testified: 

"I looked everywhere, M e  and my daughter, we looked every- 
where to see what, you know, what he had there because after he 
got sick lie could hardly tell me what he had. Prior to Mr. Clinard's 
death he stated lie had insurance but he didn't say who i t  mas 
with but I never did see it. h4r. C h a r d  told me the policy was 
down with Logan Heating Company and that was all I knew. I 
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didn't see the policy. I caw one that he had, it was an  accidental 
policy. Tha t  is the only one that I saw. I saw that  policy after his 
death. Mr.  Cllnard sald ~ometliirig about tlie policy with Logan 
Heating Coin1)any . . . he liad . . . I believe he said i t  was 
straight life, I believe he said i t  was, but I never did see the 
policy. I never heard hiin say what he did with i t  or where i t  was 
at. The day I called you (attorney for plaintiff) is the firat time 
that  I saw the policy. I found i t  that morning and I called you 
that  afternoon. The firbt time I liad knowledge of thnt  policy or 
the whereabouts of the policy was in September 30, 1963 %hen I 
found i t  in the dreaer drawer. M y  husband had said that he had 
insurance with Logan Heating Company, hut he never did give me 
the policy. At the time of my husband's death or diortly thereafter 
I did not make any contact with Logan Heating Conipany. I 
didn't but thc Secunty (Local Social Sccurity Office) did n-hen he 
died because they had to get his record from doa-n there. I didn't 
call them because one of the men had bcen over to the house to 
see l l r .  C h a r d  tha t  worked down there when he was quite ill. I 
didn't contact them directly concerning whether or not he had in- 
surance policy that  they might have on file because I didn't know 
anything about what he had, I hadn't seen it." 

On 30 September 1963 plaintiff was in tlie basement of hcr house 
"cleaning up soille junk," and found in an  old dresser drawer that  had 
not been used since 1960 the certificate of insurance wliicii is the b a s s  
of the actlon here. 

Defendant in its ansFer admits demand ~ n a d e  upon i t  by plaintiff to 
pay to her as beneficiary the sum of $2,000, tlic amount of the insurance 
specified in its certificate of group life insurance, certificate No. 5G, and 
its refusal to pay. 

Defendant contends in its brief that  it is not liable becauae its cer- 
tificate of group life insurance, certificate Xo. 56, upon the life of 
Everctte E. Cllnard, provides "* " * that  no payment shall be made 
under the provisions of this Benefit unless such notice and proof of 
such death * " " is ' submitted to the Insurance Company within nlnety 
(90) days after the date of such death " " "". , that  the submission to 
it of notice and proof of death as required by the above provision of its 
policy was a condition precedent to l ialdity;  tha t  Everette E. Clmsrd 
died 3 Sovember 1961, and the requisite proof was not submitted to it 
until some 24 hours aftrr 30 September 1963, and con*equently the 
judgment of con~pulsory n o n m t  was proper, and should be upheld. 

Plaintiff in her complaint alleges she should not he barred from re- 
covery by the above quoted provision of tlie certificate of group life 
insurance for the following reasons: 
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" (a )  Tha t  thc plaintiff did not have any knowledge tliat tlie 
policy had been issued until she found tlie same on the 30th day of 
September 1963. 

" (b)  Tha t  as soon as the policy was found, notice was given 
to tlie defenclant for tlie claim In questlon and that  there was 
no delay on the part of tlie pIaintlff, in tliat, sllc had no way of 
complying with the provisions of t l ~ e  policy in this event. 

" (c)  Tha t  the plaintiff had used due chl~gence arid exercised 
tha t  degree of care tha t  n person in her situation would have 111 

looking for tlie docunlents, insurance policies and v:ilunble asset3 
of her deceased husband. 

" ( d )  That  a t  no trine has tlie plaintiff been a t  fault or negli- 
gent as beneficiary in the said certificate." 

As a general rule,  lier re the beneficimy of a life insurance policy is 
ignorant of the exlstence of the policy and where the lack of knowl- 
edge by the beneficiary of tlie exlstence of the pollcy is ~wtliout negli- 
gence or fault on the par t  of the beneficlary, delay in g~ving notlce and 
furnishing proof of the death of tlie as,-ured w t h m  a certam period of 
tlnic after tlie death to avoid a forfeiture of tlie policy as provided in 
tlie policy 1s cxcu~ed, and in such case there 1s a sufficlcnt compliance 
with the provlslons of the pollcy ~f notlce and proof of death are made 
wlthin n reasormble time after the dmovery of the existence of the 
pollcy. Tlie rationale of the rule 1s tliat a beneficlary, absent any negll- 
gence on 111s part, cannot reaponably be cspectcd to subni~t  notlce and 
proof of death wider the terms oi a pollcy of whlch lie knew nothing. 
I t  would bc a liars11 rule tha t  n-ould forfeit a llfe insurance policv be- 
cause the beneficlary had not given notlce ~ i l t l n n  n certain per~od of 
time after death aa p~escrlbed ln the policy, nllcn the beneficiary did 
not know of tlie eslatencc of the pollcy untll after the p r c ~ r r b c d  period 
lind expnetl, and the bencficlary's lgnor81ncc of the cxi~tciice of the 
pollry ~b nitlioltt ncgllgcnce or fault. Sotdemon v. Postal L ~ f e  Ins. Po. 
of A\ t cr York,  b7 F. 2d 38; J lcEI loy  v John Hc~ncor!~  -1Izct. L i f e  Ins. 
Co., 68 >Id. 137, 41 112, '71 St. Ilcp. 400; J l c t ~ o p o l ! f o n  L! ic  Ills. 
C'o. v. People's Tl l i s t  ('o., 177 Ind. 578 9S N.E. 313, 41 L R.Li.  (S S.) 
283, and nnnotatlon thereto; J iunz  v. Standnrd Lzfc (t Llrr!ilc.nt Ins. 
Po., 26 Utah 69, 72 P. 182, 62 L R.A. 485, 99 Am. St. Rep. 830; Cady v. 
Fztlellty tii: C a s m l t y  C o  , 134 TTls. 322, 113 S 71'. 967, 17 L 1: ;\ (N.b ) 
260, Jloloney 1 .  Jini.ylond Casicalty C'o., 113 Alrk.  174, 167 S .K .  845; 
jlizssoirn State Lzfe Ins. ( '0. 2). Bawon,  186 Ahl<. 46, 52 S TI7.  2d 773; 
Puclfic Jlzctual L ~ f e  Ins. Co. v. ddnttzs, 27 Okl. 496. 112 P. 1026; 
Fedoo l  Life Ins. C'o. 21. I-loltnes, Committee. 232 I<y. 831, 34 S.W. 2d 
906; Contmental Casualty Co. v. Lzndsay, 111 T'a. 389, 69 S.E. 341; 
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Harper v. People's Industrkd Lzfe Ins. Co. of Louiszann (Lozrisiann 
Court of Appeals, 4th C I ~ . ) ,  123 So. 2d 667; Curran v. r a t iona l  Lrfe 
Ins. Co. of Unzterl States, 2.51 Pa .  420, 96 A. 1041; TT7hzteRead v. S a -  
tzorml Casualty Co. (Texas Court of Czvd Appeals), 273 S.\JT. 2d 678; 
Pilgrwz Health & Lzfe Ins. Co. v. Chzsnz, 49 Ga.  App. 121, 174 S.E. 212; 
Verelst's rldnzznzstratrix v. J lo tor  Umon Ins. Co., Ltd., [I9251 2 K B. 
137, 14 B.R.C. 1019; 29A Am. Jur., Insurance, 1390; Appleman, In- 
surance Law and Practlce, Vol. 3, p. 67;  Couch on Insurance, 2d Ed., 
Vol. 13, S 49:303, p. 799; Cooley's Briefs on In-urancc, 2d E d ,  T'ol. 7, 
p. 3919; 43 C.J.S., Insurance, 11. 1183; Annot ,  73 A.L.R. 1504. See also 
Tl'oodmen Acczdent A .m.  v. Pra t t ,  62 Xeb. 672, 87 N.\T'. 546, 53 L.R.A. 
291, 89 Am. St. Rep. 777, where the question of giving notice and fur- 
nishing proof of loss is discussed a t  length, and where there is an exten- 
sive review of the American and EngliJi cases on the subject. 

Plaintiff assigns as  error the entry of tlie judgment of compulsory non- 
suit. T!iere are discrepancies in plaintiff's testimony. However, "discrep- 
ancies and contradictions, even in plaintiff's evidence, are for tlle twelve 
and not for tlie Court," Braford 21. Cook, 232 S . C .  699, 62 S.E. 2d 327, 
and do not justify a nonsuit, Keaton v. Tam Co., 211 K.C. 589, 86 
S.E. 2d 93. 

Considering plaintiff's evidence in the light most favorable to her, as  
we are required to  do in passing on a riiotion for judgment of cornpul- 
sory nonsuit (TC7atters v. Pamsh,  232 K.C. 787, 115 S E. 2d I ) ,  we arc 
of opinion, and so hold, tha t  tliougli there are discrepancies in her own 
testimony, her own evidence would permit a jury, or a judge sitting 
without a jury as here, to make the following findlngs of fact and to  
draw the f o l l o ~ i n g  legitimate inferences therefrom: Plaintiff belle- 
ficiary's ignorance of tlie existence of the certificate of insurance sued 
upon, vliicli was in full force and effect a t  the time of the asqured's 
death, until its discovery by lier on 30 September 1963 in an  old dresser 
drawer in tlie basement of her house was un~nixcd with any negligence 
on lier part, that  llcr delay in giving notice and furnlslling proof of the 
deatli of her assured until after lier discovery on 30 September 1963 of 
tlie certificate of insurance is excusable, that  her giving notice and 
furnishing proof of the deatli of the a-sured to the insurance company 
within a period of a day or two after the discovery of this certificate 
of insurance is a sufficient compliance 1~1th the proviiions of the cer- 
tificate of insurance, and that  plaintiff beneficiary is entitled to  rc- 
cover the amount of the insurance specified in the certificate of insur- 
ance. Other parts of her own evidence ~ o u l d  also permit, but not corn- 
pel as a matter of law, a finding of tlie fo l lo~~ ing  facts and the drawing 
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of the following legitimate inferences therefrom by a jury, or a judge 
sitting without a jury as here: She knew her husband had insurance, 
and she believed he said i t  was "straight life," and she had informa- 
tion of certain extraneous facts which of themselves did not amount to, 
or tend to show, actual ltnowlcdge of tlie existence of the certificate of 
insurance here, but which wcre sufficient to put a reasonably prudent 
man upon inquiry, and the circumstances were such that an Inquiry of 
Logan Heating Company, if made and followed up with reasonable 
care and diligence, would have led to the discovery and knowledge by 
her of tlie existence of the certificate of m>urance here, in time to have 
submitted notice and proof of death of t l ~ e  assured within 90 days therc- 
after to  defendant, tha t  her failure to do so was due to negligence, is 
inexcusable, and that  she is not entitled to recover in this action. T o  
sustain the judgment of compulsory nonsuit, a s  defendant contends, 
would necessitate a consideration by us of plaintiff's evidence not in 
the light most favorable to her. The judgment of compulsory nonsuit 
is reversed in order tha t  the issues of fact presented by plaintiff's evi- 
dence shall be heard and determined by the judge sitting without a 
jury, because neither party demanded :t, jury trial as specified in the 
statute providing a procedure for adjudicating small claims in the su- 
perior court for Forsyth County. 

Reversed. 

CLYDE 77'. KEETER v. TOWX O F  LAKE LURE, a MGKICIPAL CORPORATIOX. 

(Filed 28 April, 19G.5.) 

1. Appeal and Error § 2% 
Where there are  no exceptions to the findings of fact  they are  presumed 

to be sul~ported by evidcilce and a r e  binding on allpeal. 

2. Taxation S 7- 
JVliile legiilntire declarations will he q i ~  en gredt weight in cletermining 

~ r l ~ c t l ~ r l .  a pro~~osctl  ~lirriiicipnl bond issur, is for a pllblic pul'posc. such dec- 
hr,~tic,ns a r e  not coircluii~ e, since tllc clurstion is for judicial cletcrminntion. 

3. Statutes 5 1- 
Where n statnle sl~ecificnlly refers to a 11rior enactment and stipulates 

that  prorisioils of mch prior .tatnte shonld be controlling, the prior statute 
becolnes an  integral par t  of the enactment. 
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4. Taxation §§ 4, 6- Bonds to be paid solely from revenue of facility 
to be purchased are not a debt of the municipality. 

Defendant municipality proposed to issue bonds pursuant to G.S. 160313 
ct seq. and the provisions of Ch. 437, Session Laws of 1063, to purchase a 
lake lying within i ts  corporate limits, with a dam and electric power gen- 
erating plant and a trunk sewerage line running through and under the 
waters of the lake. The municipal resolution provided that  there should 
appear on the face of the bonds a stipulation that  they should be payable 
solely from the revenues derived from the facilities to  be purchased. aud 
made provision to take care of emergency repairs and replaceme~~ts and 
necessaw insurance, all solely from funds d e r i ~ e d  from the operation of 
the facilities. IJeTd: The bonds will not constitute a debt of the municipality 
within the purTiew of the Constitutional requirement for a vote, Art. VII, 
$ 6, or the limitation on the amount of debt, Art. V, $ 4. 

5. Municipal Corporations Cj 4- 

d municipal corporation has only those powers prescribed by statute and 
those necessarily implied by lam therefrom, and any power conferred upon 
it must be exercised for a public Innpose and it may not be au tho r i zd  
even by statute to engage in a n  enterprise solely for the benefit of prirate 
interests. 

A purpose is a public purpose of a municipality if i t  has a reawnable 
connection with the convenience and necessity of the public within the 
particular mnnici1~aii@, but it is not required that the purpose be for the 
use and benefit of every citizen in the communits or confer upon each a n  
equal benefit, i t  being sufficient if i t  be for the use and benefit of the citi- 
zens of the municipali@ in common. 

7. Same; Taxation 3 7- Purchase of recreational lake by munici- 
pality held for public purpose under facts of this case. 

The findings were to the effect t ha t  defendant nlunicipality containmi 
within its boundaries a lake used for recreational purposes and a dm1 mld 
generating plant nsed in the mannfacture of electricity sold to a private 
power c o m ~ ~ a n y  under a long-term contract. The facts Tvere further to tlic 
effect tllat the town and snrrouniling nreas are  priularily resort mid rec- 
reational in nature. tha t  m:111y h o u s ~ s  1 ~ 1 ~ a t e d  011 the shores of the lalie hut1 
dovks ant1 bo :~ tho~~scs  ns:lble o n l ~  by perniission of the pr i ra te  owner of the 
lake, and tha t  the regnlution of the level of the water of the lake solely 
in tlie interest of thc gcw?;rtion of electricity might result in iuipnirine~it or 
deslrnction of the u w  of the lake for rerrt~:~tiolinl purgcwes. Hcltl: The 
n~nniril~:tlit:; is s l r i  !tcncv.is, and untltxr the facts of the ~ ~ a r t i c n l a r  case the 
acquisition by the mnnicipnlitg of rhe lnlie with the dnn1 mlci electric gi.11- 
emting p1m:t is for a lnrhlic ~ ~ r p o s e ,  : w l  the fact that  the l~urcllase of t l ~ e  
1~rqwrt.v mag result in incidrntnl b i w f i t  to ~ ~ r i v n t e  persons does 11ot alter 
this resnlt. Constitulion of N ~ ~ r t h  Carolina Art. I, $ 1, Art. I, $ 17. 

8. Municipal Corporations # 3 6 -  

I t  appearing that  dcfentlant mmicipnlity had obtained a certificate of 
convenience and necccsim from t11c Ptilities Conlmission for the operation 
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of the electric generating plant it proposed to purchase, whether G.S. 160- 
421, requiring such certificate, is applicable to the facts of this case need not 
be decided. 

APPEAL by plaintiff from Froneberger, J., September 1064 Civil Ses- 
sion of RUTHERFORD. This case ~ v a s  docketed as case S o .  3G Fall Term 
1064, and submitted to the Court under Rule 10, Rules of Practice in 
the Supreine Court, 234 N.C. 783, 791. The Court continued the case 
to the Spring Term 1965 and ordered that  oral argumcnt be made, and 
i t  ~vab argued as case KO. 41, Spring Tcnn 19G.5. 

Suit by plaintiff, a rcsident of and a taxpayer within the town of 
Lake Lure, to restram by pern~anent mjunction the town of Lake Lure, 
a municipal corporation, from issuing $390,000 of revenue bonds of the 
town, to he designated as "1,alie Lure Electric Powcr Faci l~ty  Rev- 
enue Bonds," pursuant to the provisions of tlie Revenue Bond Act of 
1938, as amended (G.S. 160-413 et  seq.), and to the provisions of Chap- 
ter 437, 1963 Session Laws, for the purpose of providing funds for the 
purchase from Carolma hlountain Power Corporation of Lalie Lure, 
a large lake situate within the corporate boundaries of the town, of a 
dani acrozs the lalie, of an  electric power generating plant and allied 
facilities generating hydroelectric poJyer by the use of the waters of 
the lake, together ~ ~ i t l l  a trunk sewerage line running through and under 
the waters of the lake used by residents of the town. He alleges the 
funds to be derived from the sale of the revenue bonds will not bc used 
by tlie town for a public purpose, in that  they will be used by the town 
to generate and sell hydroelectric p o m r  to a private utility and to  
operate a private recreational and tourist business. 

A t  the August 1964 Session of Rutherford Superior Court, Judge 
Patton denied a motion by plaintiff for a temporary injunction until 
the final hearing of the suit. At the final hearing before Judge Frone- 
berger, the parties ~ a i v e d  a jury trial. He  made what he terms findings 
of fact, but  what in reality are to a large extent conclusions of law. 
These we summarize: 

Carolina Alountain Power Corporation owns Lake Lure, a dam 
across the lalie, an  electric power generating plant and allied facilities 
generating hydroelectric power by the use of tlie m t e r s  of the lalie, 
together wit11 :t trunk sewerage line running throl~gh and under the 
waters of the lake. Carolina RIountain Powcr Corporation and Duke 
Power Company heretofore entered into a contract ~ h i c h  requires 
Carolina to sell and Duke to buy all the power produced by Carolina's 
electric power plant a t  Lake Lure, and the town will become subject to 
the terms of said agreement during the remaining years i t  is in force. 
(Judge Fronebwger inade no finding of fact a. to when this contract 
was entered into by and between Carolina and Duke and as to when it 



N.C.] SPRING TERM, 1965. 255 

mill terminate. Plaintiff has attached to liis complaint, and made a 
part thereof, a resolution adopted by the governing board of tlie town 
of Lake Lure entitled as  follows: 

''-4 RESOLLTION AUTHORIZING THE ACQUISITIOK OF THC LAICE 
KNOWN AS LAKE LURE, TOGETHER WITH A TRUNK SEWERAGE LINE, 
DAM AKD ELECTRIC POWER GENERATING PLAKT AKD -%NCILLARY 

FACILITIES, BY THE TOWN OF LAKE LURE, SORTH CAROLINA: XU- 
THORIZIKG THE ISSUANCE, UNDER THE PROVISIONS OF THE REVENUE 
BOXD ACT OF 1938 AKD CHAPTER 437 OF THC 1963 SESSION LAWS 
OF KORTH CAROLIN)., OF KEVEKGE BONDS OF THE TOWN PAYABLE 
SOLELY FROM REVEXUES, TO PROVIDE FUNDS FOR PAYING THE COST 
OF SUCH ACQUISITIOX; PROVIDIKG FOR THE COLLECTION OF RATES, 
FEES AND CHARGES S N D  FOR THE CREATION O F  CERTAIN $ LPECI.~L 
FUNDS; PLCDGIKG TO THE PAYMEKT OF THE PRINCIPAL OF AND THE 

IKTI:REST ON S ~ C H  REVENUE ROKDS CERTAIN KET REVENUES OF 

SAID PROPERTY HEREIN AUTHORIZED TO BE ACQUIRED; AND SETTING 
FORTH THE RIGHTS AND KE;\IEDIES OF THE HOLDERS OF SUCH 
BONDS." 

This resolution is set forth in t'lie record, pp. 8 through 56. The contract 
between Carolina and Duke is set forth in its entirety in this resc!~~tion, 
and it states that  it I n s  entered into on 26 h l a y  1938, and tha t  "Tliis 
corltract shall continue in force for a term of tn-enty-five (25) years 
from and after the 26th day of M a y  1938.") 

All of Lake Lure is situate rritliin the corporate boundaries of the 
ton-n of Lake Lure, a nrmieil)al colporntion. Many houses are lo::ltcd 
on tlie shores of tlie l:~lre, and tlie houses 11:~~e doclis and boathouses. 
The  deeds to t1ic.e houses convey no right to use Lake Lure, and t l ~ e  
docks and bo:itl~ouses of t l w e  llouscs are subject to removal upon t l ~ e  
requet-t of tlic 1)ri~-ate owner of Luke Lure. Tlie ownership of Lalie 
Lure carries n-it11 it the right to regulate tlic level of the TI-a~crs of the 
lalie, and also tile riglit to operate tlie lalie as a r e o r t  area. Tlie ton-n 
of Lnlie Lure docs not own or niaintnin a sewerage system. By penliis- 
sioii of Carolinn Mountain Power Corpor:ition, many liomes sitllatcd 
on the shores of Lake Lure and within the cnrporate limits of the town 
are connected with the trunk een-erage line on-lied by C3rolina l[oun- 
tain Pon-er Coqmration. Tlie S o r t h  C:mlina Stream Sunitstion C o ~ n -  
Inittee 113s ordered the ton-11 of Lake Lure to construct and provide nde- 
quate treatment facilities to  take care of the sewerage? carried in the 
trunk aen-crage line urlclcr tllc r a t e r s  of Lake Lure, now owwd by the  
Carolina 3Iountuin Power Corporation. 

The ton-n of Lake Lure is centered around Lake Lure, and the t o ~ v n  
and surrounding areas are primarily resort and recreational in nature. 
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Carolina Mountain Power Corporation has offered to sell t o  the  
town of Lake Lure the lake called Lake Lure, its dam across the lake, 
its electric power generating plant and allied facilities generating hydro- 
electric power by the use of the waters of the lake, together with its 
trunk sewerage line running through and under the waters of the lake. 
(William C. Ronimel, president of Carolina Mountain Power Corpora- 
tion and a n-itness for defendant, testified that  the sale price was 
$:3'i3,000.) 

On 27 March 1964 the board of commissioners of the town of Lake 
Lure duly and regularly adopted a resolution authorizing thc purchase 
by the town of the properties of Carolina hlountain P o ~ ~ e r  Corpora- 
tion as above specified. This resolution authorizes the issuance by the 
town of Lake Lure, under the provisions of the Revenue Bond Act of 
1935, and its amendments, and Chapter. 437 of the 1963 Session L a m  
of North Carolina, of $390,000 of revenue bonds of the town of Lake 
Lure, payable solely from revenues derived from the undertaking for 
n-hich the bonds were issued, in order to provide for paying the cost 
of acquisition of such propertiei; and further provides for the collection 
of rates, fees and charges, and for the creation of certain special funds; 
pledges to the payment of tlie principal of and the interest on such 
revenue bonds certain net revenues of the property authorized to be ac- 
quired; sets forth tlie rights and remedies of the holders of such bonds; 
and authorizes the operation by the town of the electric generating 
plant, and the sale by the town, pursuant to the contract between Car- 
olina and Duke above mentioned, of all hydroelectric power produced 
by tlie electric power generating plant. 

The proposed Lake Lure Electric Power Facility Revenue Bonds 
will he issued and sold by the town of Lake Lure, u n l e s  the defendant 
town is permanently restrained from so doing, and the funds to be de- 
rived from the sale of said bonds will be used for the purchase of said 
specified property from Carolina Mountain Power Corporation and 
for the purpose of paying all expenses incident to  the cost of the pur- 
chase of said such property. 

B y  the adoption of this resolution the town of Lake Lure does not 
assume the obligation of operating and maintaining the property of 
Carolina Mountain Power Corporation authorized by said resolution 
to be purchasecd, except to the extent that  any or all of said facilities 
are employed in and are necessary to the generation of electric power, 
and that  said resolution does not provide for the levying of taxes for 
any purpose. 

Rased upon these findings of fact and conclu~ions of law, Judge 
Froneberger made additional conclueions of law, which we summarize: 
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The resolution adopted by the board of con~missioners of the town of 
Lake Lure on 27 Rlarch 1964 was in all respects regular and within 
tlie purview of applicable Sort11 Carolina statutes. 

The Revenue Bond Act of 1938, as amended (G.S. 160-413 e t  seq.), 
and Chapter 437 of the 1963 Session I , u w  of S o r t h  Carolina are valid 
legislative enactments and do not violate Sections 1 or 17 of Article I 
of the Constitution of Kortli Carolina, or of any other provision of 
said Constitution. 

The  issuance of $390,000 of rc!vcnue bonds of the town of Lake Lure 
by i t  under the provisions of the Revenue Bond 4 c t  of 1938, as  
amended, and Chapter 437 of the 1963 Scs~ion Laws of S o r t h  Carolina, 
for the purpose of purchasing the above specified property from Cnr- 
olina Mountain Power Corporation, and the operation by the tonm of 
Lake Lure of tlie electric p o ~ e r  gei~erating plant arid the sale hy the 
town, pursuant to a long-term :lgreement, of all p o m r  produced by sriid 
plant to a private utility are for public purposes, and not primarily for 
the benefit of private interests in vlolntion of Sections 1 or 17 of 
Article I of the North Carolina Constitution, and the acquisition of 
this property by the town and its sale of all power produced by the 
plant to Duke Power Company are for proper municipal purposes of 
the town. 

Tha t  the resolution adopted by the board of con~~niseioners of the 
town of Lake Lure on 27 March 1964 does not exceed the legiel a t' ive 
grant of pon-ers to nlunicipal corporations, and does not violate Section 
6 of A h t i c k  VII of the North Carolina Constitution. 

Based upon his findings of fact and conclusions of lam, Judge Frone- 
berger adludged and decreed tha t  the plaintiff be denied a permanent 
injunction as prayed for in his complaint and that  he be taxed wlth 
the cost of this action. 

From this judgment plaintiff appealed to the Supreme Court. 

J .  S. Dockery for plaintiff appellant. 
Hollis AI. Owens, Jr.,  for defendant appellee. 

PARICER, .J. Plaintiff has no exception to the judge's findings of 
fact. Consequently, the judge's findings of fact are presumed to be 
supported by competent evidence, and are binding on appeal. Imurance 
Co. e. Trtickinq Co., 256 S.C.  721, 123 S.E. 2d 25. 

Plaintiff has four assignments of error. H e  first assigns as error the 
denial of 111s written requcqt by Judge Froneberger to  make conrlu- 
sions of law based upon his findings of fact to the f o l l o ~ ~ i n g  effect: 
(1) The proposed issuance of $390,000 of revenue producing bonds by  
the t o m  of Lake Lure to purchase the properties of Carolina Mountain 
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Power Corporation, and the sale by the town, pursuant to a long-term 
contract, of all power produced by tlie electr~c power generating plant 
to Duke Power Company, are not for pub l~c  purposes and are not 
proper rnunic~pnl puiposes of the town, but are prnnarily for the bene- 
fit of private interests in violation of sections 1 and 17 of Article I of 
the Korth Carolina Constitution. (2) Since the resolution by the gov- 
erning body of the town of Lake Lure to issue revenue producing bonds 
to acquire this property contnins no provisions for reserves for extra- 
ordinary n1aintcn:mce or repairs, the r~~solutlon exceeds the legiqlative 
grant of power to  municipal corporations, "to the extent that  tax rev- 
enues shall be expended or pledged for the operation and maintenance 
of the lake and sewerage facilities violates Article VII ,  section 6, of 
tlie State Constitution, in the absence of approval by the voters." 

His second assignment of error is broadside: "The court erred in i ts  
conclusions of law and signing of the judgnient." His third and last 
assignments of error are: (1) The court erred in denying his "motion 
to set the judgment aside for errors of law," and (2) the court erred 
in denying his "motion for a new trial." 

Defendant is proceedmg under the provisions of the Revenue Bond 
Act of 1938, as amcnded, codified as G S. Ch. 160, Art. 34 (G.S. 160- 
413 through G.S. 160-E4) ,  arid under the provisions of Cli. 437, 1963 
Session Laws of Sort11 Carolina. 

England and Scotlnnd used revenue producing bonds much earlier 
than did the United States. l\lunicipal ownership of gas plants, street 
t r a m r ~ i y s ,  electric lighting systemy etc., was accomplished by means 
of revenue bond financing. The first municipal gas works in England 
was establiJled a t  Salford in 1817. I t s  original cost mas paid by taxa- 
tion, but subscqucnt authority n-as granted to incur indebtednes se- 
cured by the gas n-orlis and it. rates and profitc. 12 Indiana Law Jour- 
nal 2G6, "Indiana Municipal Revenue Bond Financing" (April 1937). 
A comprehensive discussion of revenue bond financing is found in 33 
IIiclilgan Law Revier ,  pp. 1-43. 

Perhaps the first decision upon the validity of revenue obligations 
in the United States by a Court of last resort was by the Supreme 
Court of Washington in the case of TT'znston v. Czty of Spokane, 12 
Wash. 524, 41 P. 888 (1895). The bonds were to be paid out of 60% 
of the receipts of the watcrworlis system, and the Court held the ohli- 
gations were not debts of the municipality. 

I n  13 McQuillin, XIunicipal Corporations, 3d Ed. ,  5 43.34, i t  iq said: 
"As lias been seen, municipal utilities frequently are self-supporting 
undertaliings, which are financed by bonds payable from the plant's 
revenue only. Inasmuch as it is a legitimate delegation of legislative 
power to permit municipalities to issue bonds for self-liquidating mu- 
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nicipal projects, tlie constitutionality of laws providing for revenue 
bonds generally is sustained, and such instrunlents are enforceable if 
they conform to applicable law,-. An essential prerequisite to  the prac- 
tical validity or enforceability of revenue bonds secured by an en- 
cunlbrance of tlie revenue of a 'system' I> the o ~ ~ n e r s h i p  of tlie system 
by tlle lnunicipal authority issuing the bonds." See al-o 43 Am. Jur., 
Public Securities and Obligations, S 283. 

"The very purpose of the Revei~ue Bond Act, General Statutes Ch. 
160, Art. 33 [noiv codified as Art. 341, is to permit municipalities to en- 
gage in nongovernnlental activities of a publlc nature by pledging the 
revenue denved from such undertakings to the payment of bonds 1s- 
sued In connection tlierewth. Thus it avoids pledging the credlt of the 
inunicipality to tlie payment of a debt, for by such arrangements no 
debt is incurred w i t h ~ n  the meaning of the Constitution." B d t  v. TT'zL- 
mington, 236 N.C. 446, 450, 73 S.E. 2d 289, 292. 

G S. 160419 provides (1) "Revenue bonds Issued under this article 
shall not be payable from or charged upon any funds othcr than the 
revenue pledged to the p a p l e n t  thereof, nor shall tlie municipality is- 
suing the same be subject to any pecuniary liability thereon"; and (2) 
t ha t  " S o  holder or holders of any such bonds shall ever have tlie right 
to coinpcl any exercise of the taxlng power of the municipality to p:iy 
any such bonds or the interest thereon; nor to enforce payment thereof 
against any property of the n~unicipality; nor shall any such bonds 
constitute n charge, lien, or encumbrance, legal or equitable, upon any 
property of the municipality"; and ( 3 1  "Every bond issued under this 
artlcle shall contain a statement on its face tha t  'this bond is not a 
debt of . . ., but is payable solely from the revenues of the undertak- 
ing for which i t  is issued, as  provided by law and the proceedings in 
accordance therewith, and the holder hereof has no right to  compel the 
levy of any tax  for the payment of this bond or tlle intcrest to accrue 
hereon and has no charge, lien, or encumbrance legal or equitable upon 
any property of said . . .' " 

G.S. 160-415 grants to  a municipality additional power to that  i t  
now lias in reqpect to  revenue producing undertakings, and provides in 
subsection 13) tha t  by  an  issuance and sale by it of revenue produc- 
ing bonds "no encuinbmnce, mortgage. or other pledge of property of 
the n lun~ ipa l i t y  is created tllerel~y," and that  "no property of tlle mu- 
nic~pality is liable to be forfeited or taken in payment of said bond>"; 
and that  "no dcht on tllc credit of the municipality is thereby n~currcyl 
In any nlnrincr for any purpose." 

G S 160-42"1,rovicles "The Gcnernl As-einblv herehv declares its in- 
tention that  the liinitations of tlie nnlount or p~rcentxge of, and tlle 
reitrictlons relating to indebtedness of a municipality and the incurring 
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thereof contained in the Constitution of the State and in any general, 
special or local law shall not apply to bonds or interim receipts and the 
issuance thereof under this article." 

Ch. 437, 1963 Session Laws of North Carolma, is entitled: 

"AN ACT TO .AUTHORIZE THE TOWK OF LAICE LURE TO ISSUE REV- 
ESLE BOKDS UNDER THE RCVENUE BOKD ACT OF ONE THOUSAND 
KIKE HINDRED AND THIRTY-EIGHT TO ACQUIRE THE LAKE, TRUNK 
SEWERAGE LINE, DAX AKD ELECTRIC Pomxn GENERATING PLANT 
AND ANCILIARI FACILITIC~ LOCATED SEAR SAID TOWN, DCCL~RIKG 
SUCH FACIIJTIES TO BE UNDEIIT.IKIXGS l J 7 ~ ~ ~ - ~ ~ ~  SAID ACT, GRANT- 
ING THE TOWN ALL OF THE POWERS UNDER SAID ACT WITH RESPECT 
TO SUCH UNDERTAKIKGS 4KD DECLARIXG & h Y  SCCH ACQUISITION 
AXD BOXD ISSUAKCC TO BE FOR PROPER PUBLIC AND AIUNICIPAL 
PURPOSES." 

Section 1 of this Act is: "It  is hereby determined and declared: 

" (a)  Tliat tlie Ton-n of Lake Lure, a municipal corporation in 
Rutherford County, is centered around the privately owned lake 
knon-n as Lake Lure and that the town and surrounding area are 
prinlarily resort and recreational in nature. 

" (b )  Tliat the very existence of tlie town depends upon the 
continued availability of tlie lake :1nd its advantages t3 the resi- 
dents of the) town and to those who come to tlie ton-n as temporary 
residents for recreational purposes. 

" ( c )  That  many homes are located on the shores of the lake 
and have docks and boathouses but the deeds to such homes con- 
vey no r ig l~ t  to use Lake Lure and the clocks and boathouses are 
subject to removal upon the requwt of the private owner of tlie 
lake. 

" ( d )  Tiiat tlie owner of tlie lake a1.o owns a trunk sewerage 
line, dam and electric power generating plant and ancillary facili- 
t iw, all of the power produced by snid plant being sold under a 
long-term contract to a bingle utility. 

" ( e )  Tha t  a. a practical n i a t t c ~  the ownersliip of the lake, 
trunk sewerage line, dam and electric power generating plant and 
ancillary facilities must rcmain in Ilie same party since the spill- 
ing of the 1:tke n-ntcrs 0vt.r the dam supplies tlie power to operate 
the generating plant. 

" ( f )  Tliat for i m n y  years the private owner of the lake has 
leased it, to the town on a year to year basis but has now indi- 
cated a dcsire to sell the lake, trunk sewerage line, dam and elec- 
tric power generating plant and ancillary facilities. 
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' g Tha t  the ownership of Lake Lure by any private party 
having the right to regulate the level of the lake in order to in- 
crease the energy output of thc generating plant or to operate the 
lake as a private resort area to the exclusion of the present home 
owners in tlie town poses a threat to tlie continued existence of the 
town and its orderly growth as a resort area." 

Section 2 of this Act authorizes tlie town of Lake Lure to issue 
revenue honds under and pursuant to the provisions of the Rev- 
enue Bond Act of 1938 to acquire the property above specifically 
enumerated, or any one or more thereof. 

Section 3 of this Act states these specifically enunlerated prop- 
erties are hereby declared to be, jointly and severally, undertali- 
ings within the meaning of the Revenue Bond Act of 1938, and "as 
to any such undertaking, the Town of Lake Lure dial1 have all of 
the powers provided for in said Revenue Bond .ict including but 
without limitation the power to operate said electric power gen- 
erating plant and sell all of the pon-er produced thereby to a single 
utility, to lease said plant to any private person, firm or corpora- 
tion under such terms and conditions and for such period or periods 
as the governing body of the t0Wn shall deern to be in the best in- 
terests of tlie town and to pledge the proceeds of any such lease to 
the payment of revenue bonds." 

Section 1 of this Act states the acquisition by the town of Lake 
Lure of these specifically enumerated properties and the issuance 
of revenue bonds therefor "are hereby dwlared to be proper public 
and inunicipal purposes." 

Section 5 of this Act states thc powers here granted are in ad- 
dition to and not in substitution for any 0 t h  powers heretofore 
or hereafter granted to tlie t o m  of Lake Lnre. 

The General Llsseinbly by this Act lias declared that  the acqui>itlon 
by the tonn of Lake Lure of the properties >pecifically enumerated in 
the Act and the 1s-unnce of revenue bond- therefor "arc? hereby declared 
to  bc proper public and municipal pur~~o,ies." This legislative tleclara- 
tion is entitled to  great weight, but it 1. not conclusive. Finn1 declsion 
a s  to n-lictller the ncq~~isition of tlicqe propcrtic.; and the iswance of 
revenuc honds therefor are for ploper public and municipal purposes 
is for judicinl deterinmaticn. Dennis v. Roleqh .  2.55 K.C. 100, 116 
S.E. 2d 923; T m z c r  v. Rcidsville, 221 N.C. 42, 29 S.E. 2d 211; Bn'ggs 
v. Raleigh, 195 N.C. 223, 141 S.E. 597. 

It is clear that  the General Assernbly has by general enactment of 
the Revenue Bond Act of 1938 authorized municipalities "to acquire 
b y " " *  purchase" (G.S. 160-113 (1) ) revenue producing properties 
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of various kinds, including hydroelectric plants or systems or works 
or properties (G.S. 160-414(5) (b)  (3))  and to finance such purchase 
with funds derived from the bale of revenue bonds, payable solely out 
of the revenue> from the undertaking. The General Assenibly by the 
enactment of Ch. 437, 1963 Session Laws, has authorized the town of 
Lake Lure "to Issue revenue bonds under and pursuant to the pro- 
visions of the Revenue Bond *let of 1938" for the purpose of acquiring 
by purchase t h ~  properties specifically enumerated in the Act. I n  conse- 
quence, the provinons of tlie Revenue Bond Act of 1938 above quoted 
are an integral part of Cli. 337, 1963 Session L a m  of Sort11 Carolina. 
By  reason of the provisions of the Revenue Bond Act of 1938 above 
quoted, and by reason of the specific provisions of Ch. 437, 1963 Ses- 
sion Laws, TI-hie11 ~llalce the provisions of the Revenue Bond Act of 
1938 apply to the revenue producing honds nhicll tlie toxn of Lake 
Lure is authorized by Ch. 437, 1963 Seesion L a w ,  to issue, con~pulsory 
exercise of the taxing power of the town of Lake Lure is specifically 
~vithheld as a means of enforcing liabihty on any covenant or bond of 
the t o ~ m  of Lake Lure given or issued and sold in connection with the 
undertaking authorized for the purchase of the properties from Caro- 
lina Alountain Power Corporation here, and the Kcvenue Bond Act of 
1938, G.S. 160-419, requlrcs that this shall be stated on the face of each 
bond issued and sold by the municipality in connection with the un- 
dertalilng. The resolution to acquire this property adopted by the gov- 
erning board of the town of Lake Lure is attached to plaintiff's corn- 
plalnt, and niade a part  ther(.of. This resolution contains a form of the 
bonds to be issued by the town of Lake Lure to be designated as Lake 
Lure Electric Power Facility Revenue Bonds, and on its face contains 
verbatlin the language set forth in G.S. 160-419 stating there is no mu- 
nicipal liabdity on these bonds. Consequently, by reason of the specific 
provisions of the Revenue Bond Act of 1038 and by reason of the 
specific provisions of Ch. 437, 1963 Session Laws, the issuance and 
sale of such revenue producing bonds by tlie t o m  of Lake Lure do not 
constitute a debt of the town of Lake Lure, a pledge of ~ t s  faith, or a 
lendlng of its cred~t within tlie meaning of A\rticlc VII, sectlon 6 (prior 
to 1 9 6 2 t h ~  n-as ,Irticle VII ,  section 7 )  of the Conbtitution of Sort11 
Carolina; and do not give ri>c to an inde1)tedness of the town of Lake 
Lure nitliiii the nienning of :in organic debt limitation witliln thc menn- 
ing of dl r t~cle  T, sect~on 1, of the Sorill Carolina Con-titution. Bntt  v. 
TtT~lmngton, supra; J lcGuim v. High Pomt, 217 K.C. 449, 8 S.E. 2d 
462, 128 -1 1, R .  608; TTT~lllamson v. H i g h  Point ,  213 S C !16, 195 S E. 
!lo; AInno I46 X L R.  3%. The above cluotcd provi-ions of tile Revenue 
Bond --let of 19:?P are a subitantial affirnlation of the decision in Brock- 
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enbroztgh v. Board of W a t e r  Conznzissio?ze~s, 134 N.C. 1, 46 S.E. 28; 
17  N.C.L.R. 370. 

There is no merit to  plaintiff's assignment of error that  the trial coult 
denied his written request to conclude as  a matter of law that  since 
the resolution by the governing body of the tonn of Lake Lure to issue 
revenlie producmg bonds to acquire this property contains no pro- 
visions for rezerves for extraordinary maintenance or repairs, the  reeo- 
lutlon excecds the legislative grant of power to mun~clpal  corporations 
"to thc extent that  tax revenues shall be cxpended or pledged for the 
operation and lnaintenance of the lake and senerage facll i t l~s v ~ o -  
lates .irticle VII ,  section 6, of the State Constitution, in the absence of 
approval by the voters," for two reasons: (1) The resolution adopted 
by the governing board of the town of Lake Lure does not authorize or 
permit the expenditure or pledgng of money derived from taxation by 
the town in respect to this undertaking, and further the Revenue Bond 
Act of 1038, under which the revenue producmg bonds are aut l~or~zed 
by C11. 437, 1963 Session L z t ~ ~ s ,  provides in G.S. 160-419 tha t  the bonds 
to  be iqsued and sold in connection n i t h  this undertaking by the town 
of Lake Lure are not a debt of the town of Lake Lure, but are payable 
solely from the revenues of the undertaking for which they are issued, 
and the holders thereof have no rlgllt to conq)el the levy of any tax for 
the payment of these  bond^, or any of thein, or the intcreit to accrue 
thereon on any of them, and have no charge, lien or encumbrance, legal 
or equitable, upon any property of the t o n n  of Lake Lure, and tha t  
every bond iswed by the town of Lake Lure in connection n.ltli the ac- 
quisition of t h ~ s  undertaking  hall contain a statement on its face to 
this effect. 12) -An examination of the re-olution adopted by the gov- 
erning board of the town of Lake Lure to purrhacc the propcrtieg of 
Carolma Mountain Power Corporation, which 1s attached to  plaintiff's 
complamt, and made a part thereof, sl~oir-s that  it contains in sections 
408 and 604 provi>ions to take care of an emergency caused hy some 
extraordinary occurrence from the '(Repairs. Eql~ilmlent, and Replace- 
ment Fund," and also provisions for the carrying of inqurance in respect 
to  the properties acquired by wch acquiqition. 

A municipal corporation has "the pon7er. prescrihrd hy statute, and 
t11o.e neces?arily implied hy law, and no other." G.S 160-1. "But it 1s 
also true that  a municipal corporation may exercise all the powers 
within the fair intent and p ~ r p o s e  of it* creation n.hich are reasonably 
necessary to  give effect to the power< expressly granted, and in doing 
this it may exe1ci.e dibcretion as to the means to the end." Rzddle r .  
Ledbetter, 216 N.C. 491, 5 S.E. 2d 542. 

I n  3 bIcQuillin, Municipal Corporations. 3d Ed., 8 10.31, it is ~ r i t t e n :  
"Any porn-er conferred on a municipality must be exercised for a public 
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use or purpose as  distinguished from a private purpose, unless autho- 
rized by the legislature and not forbidden by the constitution of the 
state. h municipal corporation is a public institution created t o  pro- 
mote public, as d~stinguislied from private, objects." 

In  Britt v. Tt'zlmington, supra, the Court said: "A municipal corpora- 
tion cannot, even with express legislative sanction, engage in any pri- 
vate enterprise or assume any function which is not in a legal sense 
public in nature, tlie word 'private' as used in opinions discussing the 
powers of a municipality being used to designate proprietary, as dis- 
tinguished from governniental, functions." 

Vl ia t  is a publ~c use or purpose has given rise to much judicial deter- 
mination. The concept of public purpose has considerably expanded 
since the 19th century. For inbtance, Fazccett v .  M t .  Airg, 134 N.C. 
123, 43 S.E. 1029 (1903)) overruled Mayo v .  Conzmissioners, 122 N.C. 5 ,  
29 S.E. 343, and held that an expense incurred by a municipality for 
the purpose of building and operating plants to furnish water and lights 
to sell to its inhabitants was a necessary expense, and therefore was 
for a public purpose. The courts, as a rule, h a ~ e  atten~pted no precise 
judicial definition of a public, as distinguished from a private, purpose, 
but have left each case to bc determined by its o m  peculiar circum- 
stances as from time to time it  arises. 2 McQuillen, ibid, 8 10.31; Rhyne, 
Municipal Law, p. 343. 

I n  Airport Authority v .  Johnson, 226 N.C. 1, 36 S.E. 2d 803, tlie 
Court said: " 'Public Purpose' as we conceive the term to imply, when 
used in connection with the expenditure of n~unicipal funds from the 
public treasury, refers to such public purpose within the frame of gov- 
ernmental and proprietary polver given to the particular municipality, 
to  be exercised for tlie benefit, welfare and protection of its inhabitants 
and others corning within the inunicipal care. It involves reasonable con- 
nection with the convenience and necessity of the particular munici- 
pality  hose aid is extended in its promotion." 

In  B ~ i g g s  21. Raleigh, supra, the Court said: "However, the term 
'public purpose' is not to be construed too narrowly. [Citing autliority.1 
It is not necessary, in order that a use may be regarded as public, that  
i t  should be for the use and benefit of every citizen in the community. 
It may be for the inhabitants of a restricted locality, but the use and 
benefit must be In common, and not for particular persons, interests or 
estates." 

The Court .aid in Greensboro v. S m t h ,  241 N.C. 363, 85 S.E. 2d 292: 
"The acquisition, establishment and opcration of an auditorium, G.S. 
160-283, Adnms v. Durham, 189 X.C. 232, 126 S.E. 611, and of play- 
ground and recreation centers, G.S. 160-153 et seq., Purser zl. Ledbetter, 
227 N.C. 1, 40 S.E. 2d 70% Greensboro v. Smith, 239 N.C. 138, 79 S.E 
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2d 486, are not 'necessary cxpenses1 within the meaning of Art. VII,  sec. 
7, of the Constitution of Sort11 Carolina, for which a municipal cor- 
poration may borrow money or levy and collect taxes, without an ap- 
proving vote of tlie people, but are public purposes for which a munici- 
pal corporation may appropriate available surplus funds not derived 
from taxes or a pledge of its credit. Brumley v. Buster, 225 N.C. 691, 
36 S.E. 2d 251." 

I n  Llennis v. Raleigh, supra, the Court held that the expenditure of 
funds by a nmnicipality for the purpose of advertising to promote the 
public interest and general welfare of the niunicipality is for a public 
purpose for which, under legislative authority, it may without a vote 
appropriate funds not derived from taxation. 

From the unchallenged findings of fact by the trial judge, and from 
the declarations by the General Assembly in Ch. 437, 1963 Session 
Laws, i t  is shown that  the town of Lake Lure is a sui genem's niunici- 
pality. The judge's findings of fact are to this effect: A privately owned 
lake known as Lake Lure is situate within its corporate boundaries. 
The town and surrounding area arc primarily resort and recreational 
in nature. Many houses are located on the shores of the lake with docks 
and boathouses which are located there by permission of the private 
o m w  of the lake, and arc subject to removal upon request by the pri- 
vate owner of the lake. The on-nership of the lake carries with it the 
right to regulate the level of the waters of the lake, and it seems by 
an  appreciable lowering of the water. of the lake the docks and boat- 
houses could he left some distance from tlie waters of the lake, and 
their use and the recreational use of the liouses on the shores of the 
lake could be gravely impaired, if not destroyed. It is a reasonable in- 
ference from the judge's findings of fact t ha t  when Lake Lure was 
created, the town of Lake Lure grew up and developed around it be- 
cause of its resort and recreational facilities, and that  the existence of 
the town, and the general and economic m-elfare of a11 its resident$, de- 
pends upon the continued and full availability of Lake Lure and its 
resort and recreational facilities to all the residents of the town and to 
those wl1o comc to the town as temporary residents, whether they o v n  
houses there or not, for recreational purposes. The General Aqsembly 
in Ch. 437, 1Xi3 Seqsion Laws, has made a declaration subtantial ly to 
this effect. It is also a reasonable inference from the findings of fact 
that  the on-nership of Lake Lure by any private perqon having the 
right to regulate and lower the level of the waters of the lake to increase 
the energy output of tlie generating plant poqes a threat to the con- 
tinued existence of the t o m  and the general and economic welfare of 
all its residents, and tlie General Xsmnbly in C11. 437, 1963 Session 
Laws, has made a declaration to this effect: I t  seems manifest that  if 
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the town is to acquire Lake Lure, it must also acquiie the electric gen- 
erating plant, which u-cs its water> spllling over the dain to generate 
hydroelectric power, and honor the contract the private owner of the 
lalie lias n-it11 Duke Pon er Conlpnny. (Wi111anl C. Roinmcl, president 
of the Carolina Mounta~n  Power Corporation, testified: "Carol~na 
Mountain Poner  Colporation would not consmt or consider to selling 
any one of the facilities separate. They ~voulcl sell a11 or notliing.") 
Salris populi  sicpremn lex es t  was a maxim n-ith tlie Roman people, 
and is a maxiin with all nations. Surely, tlie acquisition of properties 
by revenue bond financing to Ireserve the very existence of the town of 
Lalie Lure is a proper municipal public purpose. It seeins clear tliat the  
acquisition of these properties by the town of Lake Lure by the issu- 
ance of revenue producing bonds will be essentially public and pri- 
marily for tlie general good of al! the inhabitants of the t o ~ m  of Lake 
Lure, and in line with the rccreational developmenl of the town as a 
resort area, though there may be incidental benefit to private indi- 
viduals, but incidental benefit to private individuals would not in itself 
prevent a deterinination that  tlie acquisition of this property is for a 
public purpose and a proper municipal purpose. Rhyne, Municipal Law, 
p. 344; 2 lIcQi~il len,  Municipal Corporations, 3d Ed.,  p. 648; 6+ C.J.S., 
Municipal Corporations, p. 331; S t a t e  u.  C o t n e y ,  101 So. 2d 346 (Fla. 
1938) ; Coztr tes~j  SanduG-h Shop  v. Por t  of Sew Yorlc Auth. ,  12 N.Y. 
2d 379, 240 S.Y.S. 2d 1, 190 S.E. 2d 402. It is plain tha t  the acquisition 
of this property by the town of Lake Lure and the payment for i t  by 
the use of revenue producing bonds (no tax money being used) is not a 
violation of section 1 ithe equality and rights of persons), and not a 
violation of section 17 of Article I of the North Carolina Constitution. 
The General A4ssei~ibly has declared, and the trial court has found and 
concluded, that  tlie acquisition of the above specified properties and 
the payment therefor by the isstlance of revenue producing bonds are 
for a proper public and proper municipal purpose, and we agree. The 
trial court properly denied plaintiff's request to conclude as a matter 
of law that  the acquiiition of these specified properties by the town 
w i s  not a proper public and proper n~unicipal purpose, but primarily 
for the benefit of private interests in violation of section< 1 and 17 of 
Article I of tlw State Constitution. We  also agree ~ i t h  tlie trial judge's 
conclusions of larv. 

TT'zll~n~nson 1 ' .  High Poin t ,  supra, is di<tingui~hal~le,  in ter  a h a ,  in that  
High Point J Y ~ S  proposing to i-we and sell rerenue producing bonds for 
the purpose of conqtructing a inunicipal p o m r  plant to he located out- 
side of its corporate limits, with transmission lines running tlirough 
three counties, that  would generate more tlian three times the amount 
of electricity then used by the entire clty, and tliat the purpo~e  of the 
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project was to engage in the power business generally and to sell elec- 
tricity to municipalities, industries, and individuals generally. 

G.S. 160-421 provides that  all revenue bonds issued pursuant to the 
Revenue Bond Act of 1938 shall be :ipproved and sold by the Local 
Government Commission. This statute also provides "no municipality 
shall construct any systems, plants, works, instrumentalities, and prop- 
erties used or useful in connection with the generation, production, trans- 
mission, and distribution of " " * electric energy for lighting, heating, 
and pon-er for public and private usage without having first obtamed 
a certificate of convenience and necessity from the h'orth Carolina 
Utilities Commission." Without deciding whether this provision has any 
application here, the record, but  not the finding3 of fact, shows that  the 
tom-n of Lake Lure, under the provisions of G.S. 160421, brought a pro- 
ceeding before the North Carolina Utilities Co~~iinission to obtain from 
i t  a certificate of public convenience and necessity authorizing the town 
of Lake Lure to acquire from Carolina Mountain P o ~ ~ e r  Corporation 
its properties above specifically enumerated, by the issuance of revenue 
producing bonds, and to operate them. The Utilities Commission. after 
a public hearing, made exhaustive findings of fact on 21 .July 1964 and 
issued to the town of Lake Lure a certificate of public convenience and 
necessity as requested by the town. 

It is to be emphasized that here m7e are concerned with the acquisition 
of properties by purchase by the town of Lake Lure by the issuance of 
revenue producing bonds, and not in any aspect with funds derived or 
to be derived from taxation. All of plaintiff's assignments of error are 
overruled. The unchallenged findings of fact by the trial judge, and the 
declarations by the General Assembly in C11. 437, 1963 Session Laws 
of North Carolina, support the judge's conclusions of law, and they in 
turn support his judgment declining to issue a perinanent injunction as 
requested by plaintiff and taxing him n-it11 the costs. The judgment 
below is 

Affirmed. 

J. G .  FOX a m  WIFE, ELLA C. FOX v. SOUTHERS APPLIANCES, IKC., AND 
C. D. JIITCEIELL. 

(Filed 28 April, 196.5.) 

1. Evidence 27- 
,111 prior and contemporaneous negotiationf will be presumed to be 

merqrd in the written contract, and evidence of such par01 negotiations is 
incompetent to n r y  or contradict the tclrms of the writing. 
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Fox v. S~CTHERN APPLIAKCES. 

Same;  F r a u d  3 10- 
Parol eridence to show that a writtt>n contract was procured by fraud 

is col~11)etent arid does uot come nithiu tlie purview of the rule that par01 
eridence i~ tiot couipetrut to ~ a r y  or contradict the terms of a ~ ~ r i t i n g ,  since 
the e\idcnce of fraud does not challenge the accuracy of the terms of the 
n ritiug but the ralidity of the writing itself. 

F r a u d  10-Mere reference in a contract t o  source of infornlation 
cannot preclude a s  ;I mat te r  of l aw r igh t  t o  rely upon representation. 

Provisious in a contract for the sale of realty that the property was to be 
conveyed "subject to such conditions, reservations and restrictions as aIk 
pear in the instrinncnti coiistituting the chain of title", held not to preclude 
the contention tli,lt the seller's ageut mncle a fraudulent repreientation that 
the oiily business restrictious biiidiug 011 the prol~erty were zoniiig regula- 
tions of the ii~unicipcility restrictiug its use to office and institutioual use, 
sin(-e the contract does not specify nha t  restrictions shonld apply but merely 
refers to the source from wlrich information could be had as  to  hat re- 
strictions Kere apl~licable, and therefore the contract and the representa- 
tion do not deal \vith precisely the same matter within the provisioils of the 
par01 el idenre rule. 

F r a u d  5 6 
Whether the purchaser of realty has the right to rely upon the represen- 

tation of tlie seller's ageut that the only busiuess restrictions applicable to 
the property were municipal zoning regulations limitiug it to office and in- 
stitutional use, without investigating the chain of title nhich would dis- 
close that the property was subject to residential restrictions, must be de- 
termined upon the facts upon tlie basis of whether the representation was 
of such character as to induce a person of ordinary prudence to rely thereon, 
and ordiuarily the question may not be  lete ermined on demurrer prior to the 
introduction of evidence. 

F r a u d  § 8- 

Allegations that the purchaser desired to purchase property for business 
purposes, that tlie seller's agent lrnew or pretended to kuow what restric- 
tious on the use of the property were applicable, and for the purpose of in- 
ducing the purchn<e, rel~resented that the only restrictions were zoning 
regnlntions restrictiug use of the propt'rty to office and institutional pur- 
poses, and that the purchaser executed the contract of purchase in reliauce 
u l ~ o ~ i  sucli rq)resentatiou. nllich was mntrrinl aud false in fact. hcld suffi- 
cient to allege all the clemeiits esaential to constitute actiouable fraud. 

Pleadings 5 - 
A pleading should allege the ultimate and not tlie evitleutiary facts. 

Pleadings 5 1- 
A demurrer admits for its purposes the truth of tlie facts well pleaded. 

Pleadings 5 10- 
A pleadin:: nil1 be liberally construed upon demurrer, and where the 

facts pleaded include all of tlie essential elenleiits of the ~ u r ~ o r t e d  cause 
of action, the courts are not permitted to draw iufereuces contrary thereto. 

BOBBITT, J., concurring. 
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Fox 5 .  SOUT~IERX APPLIAXCES. 

HIGOINS, J., dissenting. 

RODJIAX, J., dissenting. 

APPEAL by defendant Southern .ippliances, Inc., froin Patton, J., 
January 4, 1965, "D" Non-jury Session of A~ECKLENBURG. 

Sction for specific performance of contract for the purchase of land. 
The complaint alleges: On 16 January 1964 plaintiff J. 0. Fos  and 

defendant C. D. Mitchell, as agent of corporate defendant, executed in 
writing a Contract of "Sale of Real E ~ t a t c "  reciting that  ''Mr. J. 0. 
Fox has this day sold to Southern Appliances, Inc., . . . who ha:: this 
day purchased that  certain parcel of property known as house and lots 
12 and 13, block 4, Shenandoall Park ,  Charlotte," a t  the price of $24,- 
500, terms cash; tha t  "It  is understood that the property will be con- 
veyed subject to such conditions, reservations and restrictions as appear 
in instruments constituting the chain of title1'; that  seller agrees to ex?- 
cute and deliver deed "conveying an indefeasible fee simple title to the 
land . . . with full covenants and warranties"; and that  the trans- 
action is "to be closed 90 days from execution of sales contract." De- 
fendants advised plaintiffs that  they desired possession of the premises 
as early as possible. The premises were being used by  plaintiffs as a 
residence. Plaintiffs vacated the property on 4 March 1964. Defen- 
dants refuse to comply with the contract, pay the purchase price and 
accept deed "because the property is subject to residential restrictions." 
Plaintiffs are ready, able and willing to make conveyance in accord- 
ance with the contract. 

Corporate defendant answered, admitted the execution of the sales 
contract, and for "A Further Answer and Defense" alleged: Plaintiffs, 
through their exclusive sales agent, represented that  the property "had 
no restrictions tha t  would prohibit its use for business purposes except 
zoning restrictions of the City of Charlotte, North Carolina, which re- 
stricted its use to office and institutional use." I n  fact, the property was 
subject to covenants appearing in the record title restricting it to resi- 
dential purposes only. The representations were false and were "made 
vvitli knon-ledge of their falsity, or recklessly n,ithout knon-led~e of 
their truth and as a positive assertion; TTere made with intention that  
they would be acted upon by this defendant in esecution of the Con- 
tract  of Sale of Real Estate . . . ; and this defendant has suffered 
damage thereby. The value of the property for residential purposes 
only is $12,500. This defendant has elected to rescind the contract. 

Plaintiffs demurred to corporate defendant's Further Answer and De- 
fense on the ground that  the matters alleged therein "rest in par01 and 
contradicts and varies from the terms of the written Contract of Sale 
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of Real Estate." The demurrer was sustained. Corporate defendant ap- 
peak. 

R a y  Rankin for plaintiffs. 
Ervin, Horack, Snepp & AlcCartha for defendants. 

Aloom, J. S o  verbal agreement between parties to a written con- 
tract, made before or a t  the time of the execution of such contract, is 
admissible to vary its terms or to contradict its provisions. Insurance 
Co. v. Xorehead, 209 N.C. 171, 183 S E. 606. It will be presumed that 
the writing merged therein all prior and contemporaneous negotiations. 
Neal v. Mamone, 239 N.C. 73, 79 S.E. 2d 239. But parol evidence is 
admissible to show that a written contract was procured by fraud, for 
the allegations of fraud challenge the validity of the contract itself, 
not the accuracy of its terms - the instrument itself, on the issue of 
fraud, is the subject of dispute. Cotton Mills v. Manufacturing C'o., 
218 N.C. 560, 11 S.E. 2d 550; Hardware Co. v. Kinion, 191 N.C. 218, 
131 S.E. 579; Miller v. Holuell, 184 Y.C. 119, 113 S.E. 621; Machine 
Co. v. Bullock, 161 N.C. I . ,  76 S.E. 631; Unitype Co. v. Ashcraft Bros., 
155 N.C. 63, 71 S E. 61. Fraud alleged as a defense to the enforcement 
of a written contract is not an attempt to vary or contradict the terms 
of the contract, for if the fraud be proven it nullifies the contract. White  
v. Products Co., 183 N.C. 68, 116 S.E. 169; Machine Co. v. J f c K a y ,  
161 N.C. 584, 77 S.E. 848; Tyson v. Jones, 150 N.C. 181, 63 S.E. 734. 
"It is elementary that where a contract or transaction was induced 
by false representations, the representations and the contract are dis- 
tinct and separable - that is, the representations are usually not re- 
garded as merged in the contract . . ." 23 Am. Jur., Fraud and Deceit, 
8 23, p. 775-6. 

But plaintiffs stand on the proposition that "where the written in- 
strument itself precludes the representation relied upon, an action on 
such alleged representations cannot be maintained." 2 Strong: N, C. 
Index, Fraud, 3 10, p. 384; TVilkins v. Fznance Co., 237 N.C. 396, 75 
S.E. 2d 118. They contend that the precise subject matter of the parol 
representation is dealt with in the written contract. The contract pro- 
vides "that the property will be conveyed subject to such . . . restric- 
tions as appear in instruments constituting the chain of title." Defen- 
dant alleges that it was represented that the property "had no restric- 
tions that would prohibit its use for business purposes except zoning 
restrictions of the City . . . which restricted its use to office and in- 
stitutional use." We do not agree that the contract deals with the 
precise matter inr.olved in the representation. Both relate to restric- 
tions, but the representation expressly relates to the extent of business 
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restriction, while the contract merely refers defendant to the source to 
which he may have resort for information as to  hat restrictions there 
are. "Referrsng a representee to the sources of the speaker's lniorn~ntion 
does not necessar~ly relleve tlie reprpsentor from liability for falqe 
statements, since the representee's rlgllt to rely on such stateinelits 
w ~ t l ~ o u t  an ~nvestigation of the sourceb of infornintion mentioned is not 
necessarily debtroyed by such reference. Whetlicr the representee should 
have consulted the sources referred to depends on circumstances and is 
often held to be a question for tlle jury." 23 Am. J u r ,  Fraud and De- 
ccit, 3 158, p. 963. "It  is generally held that  fraud may be predicated 
on false representations or concealments, althougl~ the truth could have 
been ascertained by an examination of public records. As otlierwise ex- 
pressed, tlie general rule is that  the mere fact that publlc records, if 
exammed, would d i o ~  the representee that  representations of fact are 
false does not preclude his establishing fraud, because he is under no 
duty to make such examination. This principle is especially applscable 
where a representation is knowingly false and is made for the express 
purpose of deceiving and defrauding another 7 ~ 1 1 0  relies on it, where 
there is a duty of disclosure of information, where the party to whom 
the representations are made has no opportunity to examine the records, 
or where such investigation would not reveal the truth. I n  some of the 
older cases the scope of the rule has been limited, making its applica- 
tion depend on prudence. I t  has been held that  to excuse an examination 
of the records, when accessible, the representation must be such as to 
induce the party to whom it is made to refrain from making such exam- 
ination, and that  the fact tha t  such an  examination would have dis- 
closed the facts, although it docs not necessarlly destroy the right of re- 
liance, is nevertheless entitled to its weight in determining whether the 
representations are such as would irnpo?e on a person of ordingry pru- 
dence." Ibid, 3 163, pp. 972-974. The  la^^ with respect to misrepresen- 
tations of matters of public record is discussed in an exl~austive annota- 
tion in 33 A.L.R. 853-1161, entitled "Fraud - blatters of Public 
Record," in which cases from tlie various jurisdictions of the United 
States and England are listed and annotated. 

A purchaser of property seeking redress on account of loss sustained 
by reliance upon a false representation of a material fact made by the 
seller may not be heard to complain if the parties were on equal terms 
and he had knowledge of tlle facts or means of information readily 
available and failed to make use of liis knonledge or mforinatlon, un- 
less prevented by the seller. Bu t  the rule is also nell cstabl~shed that  
one to whom a definlte representation ha< been ~ n a d e  is ent~tled to rely 
on such representation if the representation is of a character to induce 
action by a person of ordinary prudence, and is reasonably relied upon. 
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The riglit to rely on representations is inseparably connected with the 
correlative problem of a duty of a representee to use diligence in re- 
spect of representations made to him. The policy of the courts is, on 
the one hand, to suppress fraud and, on the other, not to encourage 
negligence and inattention to one's own interest. Calloway v. TVyatt, 
246 S.C.  129, 97 S.E. Zd 881; Iiezth v. T17zltler, 241 N.C. 672, 86 S.E. 
2d 444; P d g e n  v. Long, 177 N.C. 189, 98 S.E. 431. For a case involv- 
ing misrepresentations as to matterb of record in the sale of land, see 
I f h ~ t a k e r  v. TJ'ood, 238 S.C. 524, 128 S.E. 2d 753, in which it was held 
that  the question whether plaintiffs might reasonably rely on seller's 
representations wns for the jury. 

The legal policy in this jurisdiction with respect to the right of a rep- 
rcsentee to rely on representations made to induce entry into contractual 
relations has been long established and lias been restated in a number 
of our recent cases. I n  addition to the opinion, delivered by Bobbitt, 
J., in I1'1lttakcr v. Wood, supra, we take note of those in Johnson v. 
Oulens, 263 N.C. 7S4, 140 P.E. 2d 311, and Cowart v. Honeycutt, 257 
N.C. 136, 125 S.E. 2d 382. I n  Johnson, plaintiff, a prospective purchaser 
of n house, inspccted the house on three occasions. On each occasion 
there was a fire in the fireplace but the house n-as cold and the central 
heating system was not in operation. I n  response to plaintiff's inquiry, 
dcfendant-seller stated that  thc heating system was in excellent condi- 
tion but was not operated in the daytime because of defendant's ab- 
sence a t  work. The system was in fact so defective that  plaintiff had 
to replace it. Defendant contended that  plaintiff could not reasonably 
rely on the representation since she had full opportunity to inspect and 
test the system. We held that  i t  was a question for the jury. Sharp, J . ,  
speaking for the  Court, said: " 'The question is whether i t  is better to 
encourage negligence in the foolish or fraud in the deceitful.' . . . Jus t  
where reliance ceases to be reasonable and becomes such negligence 
and inattention that  i t  will, as a matter of law, bar recovery for fraud 
is frcqnently very difficult to determine. This case presents that  diffi- 
culty. I n  close cases, however, we think that  a seller who lias inten- 
tionally made a false representation about something matcriaI, in 
order to induce a sale of his property, should not be permitted to say 
in effect, 'You ought not to haye trusted me. If you had not heen so 
gullible, ignorant or negligent, I could not have deceived you.' Courts 
should be very loath to deny an actually defrauded plaintiff relief on 
this ground." 

C o ~ r w t  involved a repre~entation made in procuring the execution of 
a release. Plaintiff was injured in an automobile accident; she was 
operating her husband's car a t  the time. She signed a release upon the 
representation that  it covered repairs to the car and medical expenses 
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incurred by lier husband because of her injuries, but  did not affect her 
claini for damages. She had had limited schooling but was not illiterate; 
she did not read the release, but relied on the representation - ~t proved 
to be false. IT-e held that  whether she should have read tlie release n a s  
a questlon for the jury. Parker, J., dellvercd the opmon and stated: 
"Defendant in 111s brief adn l~ t s  tha t  there was ev~dence of a false rep- 
resentation of a mater~:d fact wh~cli  Tyas relled upon by plalntlff, but 
contends plamtlff as a niatter of law was not justified In relyng upon 
such iepresentation, and lier rel~ance was not reasonable Such a con- 
tentlon 1s nitliout ment.  Our reply to such contention 1s tlns: ' In  Gray 
v. Jenkzns. 151 N.C. 80. 65 S.E. 644. this Coult *aid: "The lam does 
not require a prudent man to deal with everyone as a rascal and de- 
mand covenants to guard against the fnlsel~ood of every representation 
which mav be made as to facts mliicli constitute material inducements 
to a contract; that  there nlust be a reliance on the integrity of nian or 
else trade and colnnlerce could not prosper." ' Roberson v. Willinms, 
240 N.C. 696. 83 S.E. 2d 811." 

I n  the instant case defendant's Further Answer and Defenqe alleges 
a11 of the factual elements essential to constitute actionable fraud. 
Early v. Eley, 243 K.C. 693, 91 S.E. 2d 919. I t  alleges in effect that  de- 
fendant desired to purchase real estate usable for business purpos~s,  
plaintiffs' agent knew or pretended to know what restrictions were on 
the use of tlie property in question, defendant did not know, said agent 
as an inducement to the sale represented that the property waP not re- 
stricted against use for office and institutional purposes, defcndarit 
executed the sales contract in reliance on the representation which was 
in fact falsc, and defendant was niaterially damaged as a result of the 
deception. 

The cme has not reached the trial s t a ~ e .  We are concerned onlv with - 
the sufficiency of the pleading. One who tests a pleading by demurrer. 
admits the truth of tlie facts pleaded, for tlie purposcs of the demurrer. 
When the case comes to trial and the evidence is in, i t  may appear, 
undcr the circumstances, as a matter of law that  defendant could not 
reasonably rely on the alleged representation, or, on the other hand, i t  
may prove to be a question for the jury. TVe cannot a t  t l ~ i s  stage dc- 
ternline what tlie evidence will be. A litigant is not required to allege 
evidentiary matters and, if he does, such matters will he stricken on 
motion. As stated by Higgins, J., in 1)ozcd v. Foundry Co., 263 K.C. 
101, 139 S.E. 2d 10: ". . . tlie complaint must give . . . 'a plain and 
concise statement of the facts constituting a cnuqe of action without 
unnecessary repetition . . .' The plaintiff should state the rellef to 
which his allegations of fact en t~ t l e  him. I n  a few simple n-ordj the 
pleadings should pinpoint the controversy and disclose tlie proper issues 
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for its deter~nination. . . . e m b c l l i ~ l m ~ ~ n t s  and banjowork inserted for 
their effect on the jury" ~hou ld  be omitted. Defendant's pleadings are 
concise and sufficient ultimnte fncts u e  alleged to wlthstxnd plain- 
t~ f f ' s  demurrer. 'LUpon dcmurrcr a p l e~d ing  ~vill be l~berallv construed 
with a viem- to substantial justice between the pnrtles, giving the  pleader 
the benefit of wery  reasonal~lc intendment in 111s favor. And a demurrer 
~ 1 1  not be sustained unless the plead~ng is wholly insufficient or fa- 
tally defective." 3 Strong: IT. C. Index, Pleadings, 5 12, pp. 62-1-3. 
\T7here tlle facts pleaded include all t l ~ e  essential elements of the pur- 
ported cause of action, n-e are not permitted to draw inferences con- 
trary to the pleadings. 

Reversed. 

BOBBITT, J., concurring: Tlle parol evidence rule does not apply 
n-hen it is alleged and shown that  tlle execution of a written instrument 
was procured by fraud. Stansbury, North Carolina Evidence, Second 
Edition, § 237. Here, defendant, on the ground of fraud, seeks to re- 
scind the contract in its entirety. 

Defendant, in its further answer and defense, alleges the reasonable 
market value of plaintiffs' property with its use restricted to "residen- 
tial" purposes is only $12,500.00 instead of the contract price of $21,- 
500.00; that  plaintiffs' agent represented to defendant that  plaintiffs' 
property ''had no restrictions tha t  would prohibit its use for business 
purposes except zoning restrictions of the City of Charlotte, North 
Carolina, which restricted its use to office and institutional use," when 
in fact the use of plaintiffs' property is restricted to "residential" pur- 
poses only; that  said false representations were made with knowledge 
of their falsity or reclilessly without knowledge of thcir truth and as a 
positive assertion; that  they were made with the intention that  they 
would be relied upon by defendant; that  they were in fact relied upon 
and acted upon by defendant in the execution of the contract; and that  
defendant has been damaged on account thereof. 

Unquestionably, the elements of fraud are sufficiently alleged. The 
narrow question for decision is whether the fact t ha t  the written con- 
tract contains the  m-ords, "It is understood that  the property mill be 
conveyed subject to such conditions, reservations and restrictions as 
appear in in~truirlenla constituting the chain of title," is +uficient to 
establish as a mat ter  of law that  defendant coulcl not reasonabl?~ rely 
on said false representations. I n  111y v i ~  w, n-hether defendant could and 
c l ~ l  reasonably rely on said falbe representations should not  be deter- 
mined until defendant has liad opportunity to bring fo rmrd  its evi- 
dence. Hence, I concur. 
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HIGGINS, J . ,  dissenting: The parties entered into a written con- 
tract that  plaintiffs would sell and the defendant would purchase a 
house and lots No. 12 and 13, in block 4, Shenandoah Park,  Charlotte, 
for $24,500.00. The contract provicled: ' 'It  is understood that  the prop- 
erty will bc conveyed subject to such conditions, reservations, and re- 
strictions as appear in instruments con~tituting the chain of title . . ." 

Upon the defendant's refusal to fulfill tlie contract, the plaintiff. 
brought suit for specific perforil~ance. Tlie defendant, by a n v e r ,  ad- 
mitted the execution of the contract but by way of further defense al- 
leged : 

"3. Plaintiffs, through tlieir exclusive sales agent . . . represen- 
ted . . . that plaintiffs' property .had no restrictions tha t  would 
prohibit its use for business purposes except zoning restrictions of 
the City of Charlotte, Sor th  Carolina, which restricted its use to 
office and institutional use,' rvllen in fact by deed recorded in Book 
118.5, page 248 of the hIecklenburg Registry and by reztrictive 
covenants recorded in Book 1198, page 495 of the LIecklenhurg 
Registry, the use of plaintiffs' property is restricted to 'residential' 
purposes only." 

The defendant alleged the representations mere false and fraudulent, 
were intended to and did deceive the defendant to its damage. 

The record does not indicate the narties contracted otherwise than on 
equal terms. Regardless of what either's real estate broker said, or 
thouglit, or remembers about restrictions (and lawyers often disagree 
about their meaning) the parties solemnly contracted in writing that  
the conveyance would be made subject to such conditions, reservations, 
and restl-ictions as appear  i n  the chain of title. B y  this vital provision 
the parties agreed and determined by reference to the public records 
(which neither could change) exactly what conditions, reservations, 
and restrictions were embraced within their contract. The writing hinds 
the parties to look to the public records and nowhere else for those 
conditions. 

This decision, to which I cannot agree, strikes one of the funda- 
mentals from contract lam. I t  says tha t  a written instrument may be 
contradicted by parol. If the further defense, ~ h i c h  Judge Patton 
struck from the ansvier, is restored, the door is opened to defendant to 
show by parol evidence conditions, reservations, and restrictions other 
than those which are disclosed by the chain of title. The jury, according 
to which party's witnesses w e a r  harder or louder, may make for the 
parties a contract different from that  n-hich they made for tliemselvcs. 

Heretofore i t  seems to have been the 1 a ~ ~  that  when a contract has 
been reduced to writing and signed by  tlie parties, their prior negotia- 



276 IN T H E  SUPREME COURT. 1264 

Fox 1;. SOUI'HEKN ~'I 'LIANCES.  

tions become merged in the written instrument. Tha t  written agreement 
niny not be varied, added to, taken from, or contradicted by parol evi- 
dence. against the recollection of the parties, whose nienlories may 
fail Ihcm, tile n-r~ttcn word abides." Insl~rance Co.  v. illorehead, 209 
N.C. 174. 183 S.E. 606. 

The plnintilffs' contentions are tha t  tlie contract speaks the truth. 
The defendant contends to tlic contrary. If its contention is correct, tlle 
written word neither abides very long nor with much force. 

I n  order to prevent fraud, the l a n  requires certain contracts-or 
some ~ n e ~ n o ~ a r i d u n ~  thereof - to be in writing and signed by the party 
to be charged. Contracts to sell land fall in this category. The pur- 
pose of reducing a contract to writing is to avoid any controversy oTer 
its tenns. Bank  v. Slaziglzter, 230 K.C. 353, 108 S.E. 2d 594. "It is a 
well settled rule of law that  when p a r t m  have reduccd their agreement 
to wr~t ing,  parol evidence is not admissible to contradict i t  for tlie rea- 
son that  the ~vritten menlorial is the best evidence of what the parties 
have agreed to." LIIcLawhon v. B n l e y ,  234 K.C. 394, 67 S.E. 2d 285. 
I vote to affirm. 

RODMAN, J., dissenting: I concur in the dissenting opinion of Hig- 
gins, J. I do not understand there is disagreement in the Court as to 
what nlust be established to rescind a contract on the ground of fraud. 
Our disagreement in this case relates to the application of the law to 
tlie facts as alleged and admitted by tlie demurrer. 

The legal principle here controlling was aptly stated by Barnhill, J. 
in Hardmg v. Insurance Co., 218 N.C. 129, 10 S.E. 2d 599. H e  said: 
"Reprcsentations concerning the value of real property or its condition 
and the adaptation to particular uses will not support an  action in de- 
ceit unlcss the purchaser has been fraudulently induced to forbear in- 
quiries which he would otherwise have n ~ a d e ,  and if fraud of this latter 
description is relied on as an additional ground of action, it must be 
specifically set forth in the declaration. Parker v .  dloul ton,  14 Mass. 
99;  19 Am. Rep. 315. 'It is generally held that  one has no right to rely 
on representations as to the condition, quality or character of property, 
or its adaptability to certain uses, where the parties stand on an  equal 
footing and have equal means of knowing tlle truth. The contrary is 
true, however, where tlie parties have not equal knowledge and he to 
n.hon1 tllc representation is made has no opportunity to examine the 
property or hy fraud is prevented from making an  examination.' 12 
R.C.L. 384. W h e n  the parties deal a! arms length and the pzmhaser 
llas full opportunity t o  make  inquiry bu t  neglects to  d o  so and the 
seller resorted t o  no artifice which was  reasonably calculated to induce 
the purchaser t o  forego znvestigation action in deceit will no t  lie." 
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Parker, J. reduced the rule to  two terse sentences. H e  said: "The 
right to rely on representations is inseparably connected with the corre- 
lative problem of the duty of the represeatee to use dil~gence in re- 
spect of representations made to him. The policy of the courts is on 
the one hand, to suppress fraud and, on the othcr, not to encourage 
negligence and inattention to one's own interest." Callou'a2j v. Tt'yntt, 
246 K.C. 129, 97 S E. 2d 881. 

Here, defendant alleges plaintiff's agent represented that the prop- 
erty was not sul~lcct to restrictions prohibiting its w e  for business pur- 
p o w .  H c  impliedly asserts tha t  he contracted to purchase n-it11 the in- 
tent to [lac for business purposes. K h e n  t h ~  contract Tvas executed, de- 
fendant kne~v  he was obhgating liimself to take the property suhject to 
whatever restrictions appeared in plaintiff's record title. The objection- 
able restriction appear3 in plaintiff's record title. Defendant could h a w  
ascertained  hat restrictions appeared in plaintiff's title as easily as the 
purclmer in Calloulay v. IT7yatt, n iprn ,  could have ascertained about 
the inadequate water supply. In  one case the truth could have been 
ascertained by turning on a water spigot, in the other, by looking a t  
the recorded deeds constituting plaintiff's chain of title. 

How simple it would have been to have required a statement in the 
contract that  none of the restrictions would prohibit the use of the prop- 
erty for business purposes. Defendant's allegations tha t  he reasonably 
relied on the statement of plaintiff's agent is not admitted by the de- 
murrer, because it is, in my opinion, not a statement of fact, but  on 
the admitted facts is an erroneous legal conclusion. 

STATE v. L E S T  L E E  HAMILTON. JAMES C A L L P  HAMILTON, CECIL 
HAMILTON. 

(Filed 2s April, 1965.) 

1. Criminal Law § 87- 
Where three defendants a r e  charged in separate indictments ~ i t h  lar- 

ceny of s p e c ~ f i ~ d  personalty from a sljecified store and ~ v i t h  breaking and 
nltering and safe-brralring a t  said store, the court may proper17 convolidate 
the intlictlllerits for trial. the offenfr.: cliareetl being of the w u e  r1n.s arid 
TI corinectcd in timc arid place tha t  evidence a t  the trial upon one nonld 
be coml~etelit a i ~ d  atllniisible at the trial of the others. G S. 13-1.52. 

2. Ar re s t  and Bail 3 3- 
Where police oflicers have been advised by the proprietor of a store that  

there had been a rohbery a t  his business :tnd that  he had seen a t  the scene 
three men, t n o  on foot and one driving an  automobile of a specified make 
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and color wit11 license plates of a specified state, an officer may arrest with- 
out a warrant three men al~prellenclt~d by hi111 in the described vehicle. 
G.S. 1t5-41. 

3. Searches and  Seizures § 1; Criminal Law 3 79- 
Where an officer making a lawful arrest requests permission to search 

the car wliich l n d  been clliven by one of the persons arrested, and the offi- 
cer, in re1)ly to the driver's interrogation as to whether he had a search 
wnrmnt, states that 11e did riot but that lie could obtain one, nhereupon 
the driver conwits to the ucarch and hauds over the keys to the car, l ~ e l d  
the consent to the szarch dispenses with the necessity for a search warrant 
and reuders conlpetc'nt eridenee obtained in a search of the car. 

4. Sanie- 
I'nsseigers in a car mas not object to incriminating evidence found in 

the car upon search without a warrant when the person having possession 
and control of the car consents to the search. 

5. Criminal Lam § 21- 

Assignment of error that defendants were not permitted to examine the 
S.B.I. reports and notes prior to trial cannot be sustained when defendants 
do not contend at  any t ine that access to such reports was necessary for 
the preparation of their defense. 

dasignn~ent of error in support of wliich no authority is cited in the 
brief is deemed abandoned. Rule of Practice in the Supreme Court No. 28. 

7. Criminal Law § 86- 
The refusal of a continuance more than a month after the indictments 

were returned against defendants having counsel will not be disturbed. 

8. Criminal Law § 9- 
Motion to sequester the State's witnesses is addressed to the discretion 

of the tri:il court, and the court's refusal of the motion will not be dis- 
turbed in the absence of a showing of abuse. 

9. Criminal Law 9 15- 
The setting out of practically all of the evidence in question and answer 

form is not a compliance with Rule of Practice in the Supreme Court No. 
lO(4) .  

10. Criminal Law § 33- 

Every circulnstance caIculated to throw light upon the com~nission of the 
offense charged is conipetent, the weight of such evidence being for the 
jury. 

11. Criminal Law § 101- 
Circumstantial evidence establishing by direct evidence facts raising the 

reasona1)le inference of defendants' guilt of the offense charged is p rop  
erly submitted to the jury. 



N.C.] SPRIKG T E R X ,  1965. 279 

12. Bnrglary and Unlawful Ereakings § 4- 

Evidence tending to s110w that defendants, brothers, xvere together dur- 
ir?g the time in clnestion, tha t  they "casetl" n particnlar store on a Saturday 
morning. tl!at the store n-as brokrn and entered that  night, a safe therrin 
ol)c~lrtl. :und ccrt:lin personnlty taken from the store, nnil also tha t  tlie 
property stolen toget11t.r ~ ~ i t l ~  a tool, iclri~lified by es1)ert testiinony a s  har- 
i i ~ g  becn usetl in ol~eniny the safe. TI-ere fomid in defentlnnts' car upon their 
arrest the xext day, etr., lreld snfficient to be suhinitted to the jury a s  to 
each defc~ndnnt on charges of breaking and entering and larceny and safe- 
breaking. 

13. Appeal and Error § 234; Criniinal Law 156- 

An as*ignnl~nt of error  nus st present but a single rlue.tion of l a y ,  and 
exceptions may be gathered under a single assignment only if each relates 
to the siriqle question qonght to be presented, and it is contrary to the 
Rules to gather untler a single asiignment of crror to the  charge a large 
number of exceptions u l~on nhich appellants undertake to raise various and 
sundry questions. 

14. Same-- 
An exception to a long excerpt from the charge must fail if any portion 

of the charge excepted to is correct. 

THIS case was tried before Parker, J., 1 June 1964 Criminal Session 
of XASH. Petition for certzorari allon-ed by this Court on 18 Decem- 
ber 1964. 

These defendants mere indicted in separate bills of indictment for 
three offenses, to wit: each charged in separate bills with breaking, 
entering, and larceny of two chisels from RI. C. Braswell Company, a 
corporation; each charged in separate bills with safe-breaking a t  the 
&I. C. Brasn-ell Company; and each charged in separate  bill^ of at- 
tempted safe-breaking of another safe a t  AI. C. Braswell Company. 
These bills of indictment were returned a t  the March-April Session of 
the Superior Court of Nash County. The cases were consolidated for 
trial. 

The State's evidence tends to show the following facts. 
The three defendants entered the general store of 11. C. Braswell 

Company in Rattleboro, North Carolina, on Saturday morning, 22 
February 1964, between 6:30 and 7:00 .Z.i\I. Oliver Hinton, a clerk, 
and Mr. Tyiverette, the general manager, were a t  rvork. One of the de- 
fendants purcliaced some cigarettes and tallied to Mr.  Hinton a t  the 
cash register. Another of the defendants said !ie ~vanted to use the tele- 
phone to malie n call to Sharpsburg, and did make a call; and the third 
one n-alked to the opposite side of the hardware department, bct~veen 
tlie h a r d ~ ~ a r e  department and the dry-goods department. Defendant 
Cecil Hamilton, who had been talking to Lfr. Hinton, walked back to 
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the office and looked in the office; none of the defendants, however, 
went into the h a r d ~ ~ a r e  section of the store. 

Evidence was offered to the effcct that tlie Brasmell Coinpany had 
purchased six cold chisels about May 1963. Marvin Gay, employee of 
the store, had placed a cost mark and price on each of these chisels 
when they were placed in stock, to wit: "W.S.E. - $1.75." Ernie 
Brantley, assistant manager of the Company, testified that prior to 22 
February 1364 only t ~ o  of the chisels had becn sold, one to R. H. Mar- 
riott and one to Old Ton-n Farms, and that there were four chisels 
on the counter in tlie hardware section when the store closed on that 
date. 

There were two safes in the store, located in the main office. One 
safe was a large two-door type, approximately 6 feet by 4 feet. It is 
opened by a dial ncst mechanism on the door. The other safe was a 
small wall type, referred to as a "nigger-head," which was set in con- 
crete in tlie wall. 

The store was "bugged," a microphone being located near the two 
safes with wires running to a loud speaker placed in Ernie Brantley's 
bedroom. Brantley lived about one block from the store. About 3:00 
A.M. on Sunday, 23 February 1964, Brantley heard a noise coming from 
the speaker. A dull metal-to-metal noise. He  immediately made tele- 
phone calls to the Sheriff and other officers. The noise continued with 
additional sounds of wood being torn away, the sound of something 
falling to the concrete floor, a thud, like the dial from the safe. 

The officers and Brantley arrivcd a t  the store a t  approximately 
3:20 A X .  The front door of the store had been forced or pried open. 
The dial and tumbler nest on the large safe had been knocked off, the 
doors n-cre open. The dial, dial ring, knob, e t  cetera, were found on the 
floor. The safe had been "punched." Various items were kept in the 
safe, including some cash. The wood had been torn from the small wall 
safe, and there were some scars on the metal, but this safe had not 
been opened. 

An exaniination after the officers arrived revealed that two chisels 
were missing from the hardware section. 

In  the absence of the jury, the court heard evidence which revealed 
that there had been a robbery a t  Minges Beer Company in Rocky 
Mount a t  about 10:OO P.M. on Saturday, 22 February 1964. A Mr. 
Turncr had inforined the police that he had seen three men, two on 
foot and one driving a 1963 maroon and cream Cadillac with Rlary- 
land license plates, at  the beer company. He later identified the defen- 
dants as the three men. The police officers had been given this infor- 
mation and were looking for the thwe men and the Cadillac. The court 
below found that the officers knew a felony had been committed and 
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tha t  the officers had reasonable grounds to believe the threc defendants 
were the persons re~ponsible for the commission of the felony. 

The Rocky Mount police were looking for the Cadillac and the three 
men on 23 February 1964. Police Officer Moore, a t  approximately 7:30 
to 8:00 P.M. on Sunday, 23 February 1964, wliile on patrol duty, saw a 
1963 Cadillac, nmroon and cream, parked a t  an Esso station acroqs the 
street from the Coca-Cola plant in Rocky Mount. The station mas 
closed. The Cadillac had a Maryland license plate. The officer IT-as lieep- 
ing the car under surveillance when he observcd defendant Cecil Ham- 
ilton near the automobile. Cecil Hamilton was arrested and placed in 
the police car. Officer Moore summoned the aid of some other police- 
men. 

K h e n  the officers went from the side of the building to the front of 
the building where the Cadillnc Ivas parked, a taxi-cab was parked in 
front of the building. Thomas Hand was driving the taxicab and James 
Hamilton was sitting in it. Thomas Hand and James Hamilton ven t  to 
where the officers were standing. Hamilton said to the officers, "\%at's 
the trouble?" Detective James Hoyle told ,James Hamilton a t  that 
time that he was under arrest for safe robbery of the Minges Beer 
Company. 

Detective Hoyle asked James Hamilton if the Cadillac was his. 
James Hamilton replied that  he had driven the car to the E ~ s o  sta- 
tion. Hoyle asked James Hamilton for permission to search the car, 
and Hamilton replied, "Have you got a bearch ~var ran t l "  Hoyle said 
he did not, but that  he could get one. James Hamilton replied. "There's 
no need of thst .  You can search." James Hamilton handed the car 
keys to Detective Hoyle. 

,4 search of the car was made, and the officers found a .38 pistol under 
the driver's seat, two n-alkie-talkie radios, a pair of galoshes. several 
cloth gloves and a plastic money bank in the back on the floorboard of 
the car. I n  the trunk there was a brown, olive drab hag which contained 
an electric hacksaw, electric drill, several drill bits and threc or four 
punched. Also in the trunk was a large electric jacklianxner, a chlsel 
and digging tool for the jackhammer, and a crowbar. I n  the glove com- 
partment the officers found two chisels. Defendant Cecil Hamilton said 
the chisels were his. 

The two chisels taken from the glove compartment of the Cadillac 
had the very same marking as placed upon them by employee Gay, 
and they were identified as coming from the Braswell Store. 

Cecil Hamilton admitted that  he had put the chisels in the glove 
compartment, but  he stated that  he had purchased them from an un- 
identified friend. 
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Both Cecil Hainilton and James Hamilton were talien to jail where 
tliey were questioned further. 

About 11:OO P.M. Sunday night, 23 February 196.2, Officer Godwin, 
Sheriff Kood, Lieutenant Tillillan and Detective Hoyle went to Hunt 's  
AIotel where the Hamiltons were staying, and upon finding Lexy Ham- 
ilton in his room the officers entered and placed hiin under arrest. H e  
was taken to the jail in Sashville. 

On Monday, 24 February 1964, each defendant was questioned in 
the absence of the otliers. I n  substance, each stated that  all three of 
them had been together all day  Saturday and Sunday. Each stated 
that  they had been drinking beer on Saturday night and had gone to 
the motel a t  approximately 12:OO n~ ichg l i t  and had gone iminediately 
to bed; tha t  they stopped in Rocky Alount to  look up one -4lbert 
Farmer; tha t  tliey left the motel val-ious times, riding around, drink- 
ing beer, a11 of Saturday night; that  all three stayed together and no 
one used the 1963 Cadillac except the three of them. They did not lo- 
cate Albert Farmer. 

Evidence further sllonrs tha t  SBI Agent Thomas assisted in the in- 
vestigation beginning a t  approximately 3:20 A.M. on Sunday, 23 Feb- 
ruary 1964, in the Braswell store. Agent Thomas carried the various 
items composing the dial of the safe, which he had found on the floor 
of the store, together with a tapering punch, which had been found in 
the Cadillac, to the Criminal Laboratory of the F B I  in Washington, 
D. C. 

F B I  Agent Johnson, ~ l i o  qualified as a tool mark identification ex- 
pert, exailnned the dial con~ponents and the tapering punch. He testi- 
fied that  he had exanlined the puncli and the nlarliings made on the 
dial conlponents under a microscope and that, in his opinion, the punch, 
State's Exhibit No. 10, which was found in the defendants' Cadillac, 
TYas used on, and left identifying marks on, the tumbler nest from the 
safe, State's Exhibit No. 13. 

I n  the trial below, each defendant was represented by counsel of his 
own choice. 1. T .  Valentine, Jr.,  Escjuire, represented defendant Lexy 
Lee Hamilton; Thomas G. Dill, Esquire, represented James Cally 
Hamilton; arid Robert Satterfield, Esquire, represented defendant Cecil 
Hamilton. 

At  the close of the State's evidence, each defendant moved for judg- 
ment as of nonsuit. Each motion was denied. Each of the defendants, 
through his coun~el announced he would offer no evidence. 

The jury returned a verdict of guilty of breaking and entering, lar- 
ceny and safe-breaking, as charged, against each defendant. Each de- 
fendant n-as acquitted of the charge of attempted safe-breaking. 
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From the judgments imposed, the defendants gave notice of appeal. 
They later withdrew their appeal, but due to their inability to obtain a 
satisfactory agreement with the solicitor and the court belom with re- 
spect to the disposition of other indictments pending against them in 
the  court below, they employed present counscl to perfect their appeal. 
Original counsel TTere permitted to withdraw by consent of the court 
belom on 3 December 1964, which was after the employnient of present 
counsel. We allo~ved certiorari on 18 December 1964. 

Attorney General Brrcton, Asst. Attorney General James F. Bullock 
for the State. 

Arthur Vann for defendant appellants. 

DENNY, C.J. The defendants' first assignment of error is to the 
granting of the solicitor's motion to consolidate the cases for trial. 

I t  is provided in G.S. 15-152, in pertinent part, as follows: 

"When there are several charges against any person for the same 
act or transaction or for two or more acts or transactions connected 
together, or for t ~ - o  or more transactions of the same class of 
crimes or offenses, which may be properly joined, instead of sev- 
eral indictments, the whole may be joined in one indictment in 
separate counts; and if two or more indictments are found in such 
cases, the court will order them to be consolidated " " "." 

I n  S.  v. Combs, 200 N.C. 671, 158 S.E. 252, in considering the iden- 
tical question presented by this assignment of error, the Court said: 

"The court is expressly authorized by statute in this State to 
order the consolidation for trial of two or more indictments in 
which the defcndant or defendants are charged with crimes of the 
same class, which are so connected in time or place as that  evidence 
a t  the trial of one of the indictments will bc competent and ad- 
missible a t  the trial of the others. C.S. 4622 (now G.S. 15-152). S. 
v. Cooper, 190 X.C. 528, 130 S.E. 180; S. v. Jarrett, 189 N.C. 516, 
127 S.E. 590; S. v. Ilfalpass, 189 S.C. 349, 127 S.E. 248." 

The three defendants were charged in separate bills of indictment 
with identical crimes. Therefore, the offenses rharged are of the same 
class, relate to the same crime, and are so connected in time and place 
that  evldcnce a t  the trial upon one of the incl~ctrnents would be cornpe- 
tent and admissible a t  the trial on the otl l~rs.  I n  such cases there is 
statutory authority for a consolidation. S. v. Iforrow, 262 S . C .  592, 138 
S.E. 2d 245; S. v. B,-ya?lt, 250 S C. 113, 108 S.E. 2ci 125; S. v. Spencer, 
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239 N.C. 604, 80 S.E. 2d 670; S. v. Truelove, 224 N.C. 147, 29 S.E. 2d 
460; S. v. A*orfon, 222 N.C. 418, 23 S.E. 2d 301. 

On the record presented, we hold tha t  the court below committed no 
error in allowing the  notion for the consolidation of these cases for 
trial. The foregoing assignment of error is overruled. 

Were tlie tools and iinplements found in James IIamllton's automo- 
bile, which was being used by tlie three defendants, admitted in evi- 
dence in violation of G.S. 13-27, Article I ,  I 1  of the Constitution of 
North Carolina, and the Fourteenth Amendment to the Constitution of 
the United States? Tlic defendants assign as error the admission of 
these tools and iinpleinents in evidence on the ground tha t  tlie defen- 
dants were arrested without a warrant and that  the autonlobile was 
searched n-itliout a search warrant. They contend the arrests were un- 
larvful and the evidence found in the car mas inadmisible. 

There is plenary evidence, and the court bclow so found, tha t  the 
Rocky Mount police were looking for tlirec illen in a 1963 Cadillac, 
maroon and cream in color, with a Llaiylnnd license plate, in connec- 
tion with a robbery which had been committed the night before a t  the 
Minges Beer Company in Rocky Mount. The officers had reasonable 
ground to believe tha t  the defendants had con~n~i t ted  the felony. 

G.S. 15-41 provides: 

"A pence officer may without warrant arrest a person: " * " 
(b)  When the officer lias reasonable ground to believe that  the 
person to be arrested has committed a felony and will evade ar- 
rest if not inmediately taken into custody." 

I n  S. 21.  McPenk, 243 N.C. 243, 90 S.E. 2d 501, i t  is said: 

"It is well settled law that  a person may vaive  his right to be 
free from unreasonable searches and seizures. A consent to search 
n-ill constitute such waiver, only if it clearly appears tha t  the per- 
son voluntarily consented, or perinitted, or expressly invited and 
agreed to the search. 1T7here the person voluntarily consents to tlie 
search, lie cannot be heard to complain that  his constitutional and 
statutory rights vere  violated. S.  v. ~ l I o o ~ e ,  2-10 S.C. 7-19, 83 S.E. 
2d 912 (rl iere many cases are cited) ; Zap v. U .  S., 328 U.S. 624, 
90 L. Ed.  1477; People v. Preston, 341 Ill. 407, 173 N.E. 383; 77 
A.L.R. 631 ; 47 Am. Jur., S ~ n r r h r ~  and Seizures, Sec. 71; 79 C.J.S., 
Searches and Seizures, Sec. 62." 

Defendant James Hamilton, in reply to an inquiry about whether he 
had driven the Cadillac to the place where the officers took custody of 
it,  answered that  he had driven the car to tha t  place. When one of the 
oficers requested permission to search the car, James Hamilton said, 
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"Have you got a search warrant?" The officer replied that  he "did not, 
but we would get a search warrant." James Hamilton replied, "There's 
no need of that. You can search." J a n x s  Ilamilton then handed the car 
keys to Detective Iloyle and the search was made. 

It is generally held that  the owner or occupant of premises, or one 
in charge thereof, :nay consent to a search of such premises, and such 
consent will render competent evidence tlms obtained. Consent to the 
search dispenses with the neces:ity of a search marrant altogether. S. 
v. Uoore, 240 N.C. 749, 83 S.E. 2d 012. The defendant James Hamilton 
consented to the search now complained of and thereby waived the 
necess~ty for a search warrant. 

Cec~ l  and Lexy Hamilton, according to their statemcnts, were pa:- 
sengers in the car, traveling with their brother James Hamilton, and 
connected tllermelves with the tools and iniplenients found there~n, 
claiming ownership of qome of the articles and stating that a company 
they operated in Maryland owned the remainder of thein. Keverthelcss, 
Cecll and Lexy Hamilton had no riglit to object to the search of James 
Hamilton's car. Their rights were not invaded. A guest or passenger in 
an automobile has no grounds for objection to a search of the car by a 
peace officer. S. v. AIcPeak, supm. 

This assignment of error is overruled. 
The defendants' fourth assignnient of error is to the overruling of 

their motion to be permitted to examine the FBI reports and notes prior 
to the tiial. However, the defendants did not assert tha t  access to such 
reports was necessary for the preparation of their defense. They do not 
so contend non-. I t  will also be noted that  counsel for each defendant 
declined to cross examine F B I  Agent Johnson as to his testimony or 
his notes. lIoreover, the defendants do not cite any authority in sup- 
port of this assignment of error, and the same is overruled. Rule 28, 
Rules of Practice in the Supreme Court, 254 N.C. 810. 

Assignnlcnt of elror KO. 5 relates to  defendants' motion for a con- 
tinuance which was denied. 

The defendants n-ere arrested on 23 F e h n ~ a r y  1961. The record re- 
veals that  on or be fo~e  26 February 1964 each defendcmt had eniployeii 
counsel. I t  is further disclovd by the record that a t  the sesqion of the 
Superior Court of Nasli County a t  whir11 the defendants were tried, 
the three defendants had some eleven cases pending against them. I n  
the meantime, defendants' counsel llnd h t d  more than three months to 
prepare for trial; in fact, the only basis for the request for a contm- 
uance n-as the fact  that  the solicitor did not inform them until 29 M a y  
1961 that probably only the cases involving the  breaking and entering, 
larceny and safe-breaking, et cetern, a t  the A l .  C. Braswell Company 
would be tried a t  the June 1964 Criminal Session of the Nash Superior 
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Court. Furthermore, the bills of indictment upon which these defendants 
were tried had been returned a t  the R/Iarcli-April 1964 Session of the 
Superior Court of Nash County. 

"A motion for a continuance is addressed to tlie sound discre- 
tion of the trial court and the denial of the motion will not be dis- 
turbed in the absence of a showing of abuse of discretion or that  
defendant has been deprived of a fair trial." Supplement to Vol. 
I ,  Strong's North Carolina Index, 5 EG,  page 249; S. v. Patton, 
260 N.C. 339, 132 S.E. 2d 891; S. v. Stroud, 234 N.C. 763, 119 S.E. 
2d 907; S. v. Kirkman, 252 N.C. 781, 114 S.E. 2d 633. 

We  hold tliat this assignment of error is feckless and is, therefore, 
overruled. 

The defendants assign as error the failure of tlie court below to sus- 
tain their motion for sequestration of the State's witnesses. 

Under our decisions, the sequestration of witnesses is not a matter  
of right but of discretion on the part of the trial judge. The exercise of 
such discretion is not reviewable in the absence of abuse of discretion. 
K O  abuse of discretion is shonm in thil respect on the record before us. 
S. u. Spencer, 239 N.C. 604, 80 S.E. 2ti 670, and cited cases. 

This assignment of error is likewise overruled. 
The defendants set out numerous assignments of error challenging 

the admissibility of the State's evidence. I n  fact, the admissibility of 
practically all of the State's evidence is challenged, a large part  of 
which is set out in question and a n w e r  form, contrary to the require- 
ments of Rule 19(4) of the Rules of Practice in tlie Supreme Court, 
234 N.C. a t  page 800. The objection to the admission of a substantial 
part of the evidence is based on the contention that  the defendants were 
unlawfully arrested without a warrant and that  the evidence obtained 
in searching the automobile involved was inadmissible because such 
evidence was obtained without a search warrant. I n  view of the dispo- 
sition ~vliich we have heretofore made with respect to these objections, 
we hold that  these assignments of error are without merit. Moreover, 
most of them are broadside and do not conform to the requirements of 
tlie Rules of this Court. 

Assignnlents of error Nos. 23 through 35 are directed to the failure 
of tlie court below to sustain defendants' respective motions for judg- 
nicnt as of nonsuit. The defendants rontend that the evidence offered 
in the trial below is all circumctantial and raises only conjecture and 
epeculntion as to the guilt of the defendants and is, therefore, insuffi- 
cient to n-arrant its submission to the jmy. 

\I-e concede tliat the State rclied on circtnnstnntial evidence in the 
trial bclo~v. IIowever, in criminal caws, every circu~nstancc that is cal- 
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culated to throw any light upon the supposed crime is admissible. The 
weight of such evidence is for the jury. 

I n  tlie case of S. v. ALston, 233 S .C .  341, 64 S.E. 2d 3, this Court 
said : 

"True, the verdicts here rest entirely upon circuinstantial evi- 
dence, .but circunlstantial evidence ii: not only a recognized and 
accepted instrumentality in the asrertainment of truth, but it is 
essential, and, when propcrlp uriderstood and applied, Iiighly 
satisfactory in matters of tlie gravebt inoment.' S. v. Brnckzdle, 
106 K.C. 701, 11 S.E. 281; 3. v. Cash, 219 X.C. 818, 15 S.E. 2d 277. 
'In some classes of cases the chain of cvidence is said to be no 
stronger than tile weakest link, but tliis is not always true, for 
soinetiincs facts, which seein veal< by themselves, may be xvoven 
together like twigs In a bundle, or wires in a cable, and so a strong 
case may be constructed of fact. ~ h i c h  n-ould be weak by tliein- 
selves.' Lockhart, Sor th  Carolina Handbook of Evidence, 2d Ed., 
Sec. 266, p. 316." 

The three defendants are brothers. The evidence tends to show that  
they were traveling together and were returning from a trip to Flor- 
ida;  that  they "cased" the Brasn-ell store on Saturday morning, 22 
February 1964. TKO chisels from the B r a s d l  store mere found in the 
glove coinpartinent of defendants' car. The punch found in the defen- 
dant.' car was identified by the FBI agent as tlie one used on tlle 
tumbler nest from tlie Braswell safe. Defendants stated to the officers 
that  they wcre together all during Saturday night; that  no one else had 
used tlie 1963 Cadillac. The car in which they were traveling contained 
many tools and implements conlmonlp used by persons for brzaking, 
entering and safe-cracliing. Either personal ownership of these tools 
was claimed or that  they belonged to a bubiness operated by them in 
Maryland. 

When all of the evidence adduced in the trial belcw iq considered in 
tlie light most favorable to tlle State, as it must be on motion for 
judgment as of nonsuit, we hold that  i t  was sufficient to carry the case 
to tlie jury against each of these defendants on the charges set out in 
the resl~ective bills of indictment. S. v. Aston, supra; S. v. Weinstem, 
224 9 . C .  643, 31 S.E. 2d 920; S. v. IIam. 224 K.C. 128, 29 S.E. 2d 449. 

A11 these assignments of error are overruled. 
Defendants' assignment of error KO. 36 purports to challenge the cor- 

rectness of the court's charge to tlie jury. Under this one assignment of 
error the appellants rely upon 49 exceptions upon which they undertake 
to raise various and sundry questions. hIany of these exceptions are to 
portions of the charge covering several pages of the record. If any por- 
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tion of the charge within an  exception is correct, tlie exception must 
fail. S. v. Atkzns, 242 N C. 294, 87 S 13. 2d 507. Then, in assignment of 
error KO. 37, the appellants purport to except to the charge in its en- 
tirety. 

This Court has tried repeatedly to impress upon the nieinbers of the 
Bar that "an assignment of error must present a single question of law 
for consideration by tlie court." An assignment which attempts to raise 
several questions is broadside. Dobias v. TVhzte, 240 N.C. 680, 83 S.E. 
2d 783; Su7t.s 2). Insurunce C'o., 241 N.C. 483, 85 S.E. 2d 602; Spears v. 
Randolph, 241 N.C. 639, 86 S.E. 2d 263; S. v. Atli~ns, szrpm; Rzgsbee 
v. Perkins, 243 T\T C. 502, 87 S.E. 2d 926; Allen v. Allen, 244 N.C. 446, 
94 S.E. 2d 323; TVeavil 2). Trading Post, 215 N.C. 106, 93 S.E. 2d 533: 
Gurganzls v. Trust Co., 246 K.C. 635, 100 S.E. 2d 81; Hayes v. Bon 
Marche, 247 N.C. 124, 100 S.E. 2d 213; Bulman v. Baptist Convention, 
248 N.C. 392, 103 S.E. 2d 487; Wznes v. Frznk and Frink 21. Hines, 257 
N.C. 723, 127 S.E. 2d 509; IIorton v. Redevelopment Commission, 262 
N.C. 306, 137 S.E. 2d 115. 

An nppellaiit may group a number of exceptions under a single as- 
signment of error when, and only when, such exceptions relate to the 
single question of lam raised by the assignment of error. Dobias v. 
Whzte, supra. 

Assignments of error 5 0 s .  36 and 37 are overruled. Even so, we find 
nothing in the court's charge in the trial below that  in our opinion is 
prejudicial to these defendants or any one of them. 

We have had considerable difficulty with the record and defendants' 
brief in this case. The record consists of 331 pages, and ~ h i l e  the evi- 
dence covers only 112 page9 of the record, the assignments of error, as 
grouped and set out in the record, cover 129 pages. Moreover, while the 
defendants' brief consists of 99 pages, many of the 389 exceptions set 
out in the record and in the assignments of error have not been brought 
forward and discussed in the brief, as required by the Rules of this 
Court, and will, therefore, be deemed abandoned. Rules of Practice in 
the Sllpreine Court, 254 N.C. 810. 

We  find no error in the trial below that  in our opinion would justify 
a new trial. 

No  error. 
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IN RE B. B. TROUTJIAN, SS #23i-01-54fM, CMPLOYEE, AND DOUGLAS AIR- 
C R A F T  COMPANY, ISCORPORBTED,  EXPLOPER, AND EMPLOYBIENT 
SECURITY COJIJIISSION O F  S O R T H  CAROLINA. 

(Filed 25 Al~ril ,  1065.) 

1. Mas te r  a n d  Se rvan t  § 108- 

Where the c l ~ a i r n ~ a n  of tlie Eml~loynicut Seci~ritg Conirnicsion hears an  
a ~ p e a l  from an appenls deputy and eiiterh a deciiion and order in r e s ~ ~ e c t  to 
the right of a clniu~alit to lecorcr niienil~lopuent benrfith, ant1 appeal is 
taken th~re f rom direct13 to the Snl~erior C o u ~  t, G.S. 96-4 ( a ) ,  the decision 
autl order may be deemed tlie dec~ziou and order of tlie Comriilssion. 

2. Mas te r  a n d  Se rvan t  3 103- IVhe the r  offer of job r equ i r ing  less  
slrill a n d  pay ing  lower  w a g e  i s  "suitable" depends  o n  circumstances.  

Where the work of an nu1)loyee is terminated by rcnson of the curtail- 
ment of the euiployer's operatioils, ant1 the tml)loyc~r i~iilnediatcly oEcrs the 
e~nl~loyee another job of a su1)stautially lower clnssificatiori in respect of 
slrill ant1 eoiii~)e~isation. the holdiug of tlie Comuiission tha t  the  substitute 
job n.as not "suitable euiployuient" nitliiu the pnrriew of G.S. 06- l i (1)  
caunot be held erroneous a s  a matter of lan., si~ice whether s ~ ~ c l i  job x a s  
suitable may del~cnd upon the length of time the ernplogee remains unern- 
played and his yrospect of obtaining euiployriieut a t  his prior rating and 
compensation, and the eml~loyee should be given a reasonable time within 
wliich to find work a t  the higher skill. 

APPEAL by Douglas Aircraft Company, Incorporated, from Walker, 
Speczal Judge, K o ~ e m b e r  16, 1964 "Dl' Session of ~ IECKLENB~RG.  

This proccecling originated January 27, 1964 when B. B. Troutinan 
filed a claim against Douglas Aircraft Cornpany, Incorporated, of 
Charlotte, North Carolina, (Douglas) for unemployment benefits under 
tlie Employment Security Law, G.S. Chapter 96. 

Upon appeal by Douglas from a determination made by a Claims 
Deputy, an Appeals Deputy determined and declared the claimant 
eligible to receive benefits beginning January 27, 1964, and continuing 
through February 23, 1964, and that lie "should thereafter be paid or 
denied benefits in accordance with his claims record." Douglas appealed 
to tlie Employment Security Commission. As to procedure, see G.S. 
96-15. 

Douglas' appeal to the Commission was heard April 1, 1964 by the 
Chairman of the Commission, who made tlie following findings of fact: 

"1. The clairnant filed claim for unemployiment insurance benefits 
on January 27, 1964, having been separated from employment with 
Douglas Aircraft Company, Incorporated, Charlotte, =\Tort11 Carolina, 
on ,January 10, 1964. 

"2. The clain~ant mas first employed by Douglas Aircraft Company, 
Incorporated, on August 27, 1956, and remained continuously in its 
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employ until Ju ly  29, 1960, a t  which time his employment was ter- 
minated by the company by reason of no work available. At that  time 
the clninmnt \\-as offered a transfer within the same plant or location to 
another job occupation, but he refused the same. The claimant was 
earning $3.15 an  hour a t  the time of this separation. H e  was rehired 
as a tool and die inakcr on Koveinbcr 21, 1060, a t  an  liourly rate of 
$2.60 an hour and reniainecl continuously employed until January 10, 
1964. At that time his hourly ratc of yay was $2.90 an hour. The job 
as a tool and die maker \yas tcnninated by reason of curtailment of 
operations. Sin~ultaneously n-it11 the termination of his employment as 
a tool and die inaker, the claimant was offered a job as an electrical 
bench assembler a t  a rate of pay of $2.25 an hour. The claimant refused 
to accept tliis new job, anti lie was separated by thc company. The 
claimant withdrew his vacation and sick pay earned in the amount 
of $231.52 ml~icli paid him through January 26, 1964. The job offercd 
the claimant as an electrical bench assembler entailed operations work- 
ing a t  a bench, soldering electrical wlres, and it n7as a simple opera- 
tion pcrformed mostly by women. The claimant had never performed 
tliis type of work. However, lie would have had no trouble in mastering 
the technique, had he accepted such job. Cnder the terms of the con- 
tract with the bargaining agent, the claimant mould have been subject 
to recall to the job of a tool and die nlaker, in order of his seniority, 
if the workload increased and i t  mas nccessary for the employer to in- 
crease the forces of the tool and die niakers. 

"3. On or about January 28, 1964, the claimant was offered a job 
by the Sangnmo Electric Conlpany as :t tool and die maker paying a 
wage of $3.50 an hour. The location of this plant is a t  TValhalla, South 
Carolina, a distance of approxin~ately one hundred and eighty miles 
from the claimant's hon~e.  The claimant refused the job because of the 
distance from his residence, and further for the reason that  his wife 
had a job in North Carolina and would be requircd to separate from 
that  job if they moved their residence to Walhalla, South Carolina. 

"4. During the period the claimant has filed claims for benefits he 
has actively sought work and has becn otherwise able to work." 

The Chairman's findings of fact and his "Reasons and Conclusions 
of Law" were set forth in an  order, signed and entered in the name of 
the Commission by the Chairman, in whicli i t  was adjudged that  "the 
claimant shall suffer no disqualification" (1) because of his separa- 
tion from Douglas on January 10, 1964, or (2) because of a work re- 
fusal with Douglas on January 10, 1964, or (3) because of a work re- 
fusal with Sangamo Electric Company on or about January 28, 1964. 
It was '(further ORDERED, ADJUDGED and DECREED that the claimant is 
eligible to receive benefits beginning January 27, 1964 and continuing 
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tlirougli February 23, 1964, and shall thereafter be paid or denied bene- 
fits in accordance with hls clainis record." 

Douglas excepted and appealed to tlie superior court where Judge 
Walker, after hearing, entered judgment affirniing the Cornmission's 
order and taxing Douglas witli the co~ t s .  Douglas excepted and ap- 
pealed. 

Bradley, Gebhardt, DeLnney c?2 Jfzllette for appellant Douglas Air- 
craft C'ompan y, Incorporated. 

TI'. D. Holoman, R. B. Overton, R. B. Bzllings a?zd D. G. Ball for 
appellee En~ploy?r~ent  Seczmty C'on~mzsszon of S o r t h  Carolma. 

BOBBITT, J. The record indicates lhe Conln~ission's order, from 
~ l i i c l i  Douglas appealed to the superior court, constitutes the decision 
of the Chairman. G.S. 96-4 ( a )  contains this prorision: ''The chairman 
of said Comniis~ion sliall, except as otlierwiw provided by the Comniis- 
sion, be vested with all authority of the Commission, including the au- 
thority to conduct hearings and make decisions and determinations, 
when tlie Conxnisaion is not in session and shall execute all orders, 
rules and regulations established by said Commission." Douglas ap- 
pealed directly to the superior court. Under the circurnstanccs, thc de- 
cision and order are deemed tlie decision and order of the Commission, 
Employment Security C o n m .  v. Roberts, 230 N.C. 262, 52 S.E. 2d 890. 

The pertinent facts are established by the Con~mission's unchal- 
lenged findings. No evidence appears in tlie record before us. 

Douglas' only specific exception is to " ( t )he  failure of tlie Court to 
conclude as  a matter of law that  the claimant B. B. Troutman should 
be disqualified for voluntarily leaving liis employment with Dougl:~s 
Aircraft Company as provided by (2.8. 96-1411)." (Our italics.) I t s  
brief asserts: "Douglas did not except to any findings of fact and 
therefore tlie only question involved on this appeal is whether the claim- 
an t  IT-as discliarged or whctlier he voluntarily left his eniploynient a t  
Douglas. If hc voluntarily left lii3 employlncnt, did he do so witliout 
good cause attributable to the employer?" The appeal presents no ques- 
tion with reference to clainiant's refusal on January 28. 1964 to accept 
the job in Wall idla,  South Carolina. 

G.S. 96-14(1), on n-liicli Douglas relics, provides tha t  " ( a ) n  indi- 
~ i d u a l  sliall be disqualified for benefits" for not less than four nor more 
than twelve weeks occurring xithin a hcnefit year "if i t  is determined 
by the Commission that  such individual is, a t  tlie time such claim is 
filed, unemployed because he left ~ o r k  voluntarily without good cause 
attributable to the employer . . ." 

On January 10, 1964, when it terminated claimant's employment as a 
tool and die maker, Douglas offered claimant a job as an electrical 
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bench assembler. Clainlant's refusal to accept Douglas' offer of a sub- 
stitute job in :L substantially l o ~ ~ c r  job classification In respect of skill 
and compen~ntion is the solc basis of Douglas' contention that  claim- 
ant  lcft ernploymtnt by Douglas voluntarily and without good cause 
attributable to the employer. 

G.S. 96-13 prescribes conditions with which an uncinployed individual 
must comply to he eligible for benefits. G.S. 96-14 sets forth conditions 
upon which an individual "shall he disqualified for benefitq." I n  112 re 
Mzller, 213 K.C. 509, 91 S.E. 2d 241, it was hcld that  these statutes, 
being in pan' nzat~rin, are to be construed together. I n  Miller, it was 
held that  claimant, a member of the Seventh D a y  Adventist Cl~urch,  
was "available for work" within the meaning of G.S. 96-13 notwith- 
standing, on acxcounl of her conscientious and religious beliefs, she was 
not available for work from sundown Friday until sundown Saturday. 
Johnson, J., for this Court, said: "The> words, 'available for work,' as 
used in the statute mean 'availnble for suitable work' in the same sensc 
as thc words, 'witable work,' are used in the cognate statute, 96-14." 

G.S. 96-14(3) provides that  " ( a ) n  individual shall be disqualified 
for benefits" for not less than four nor more than twelve wccks occur- 
ring within a bcnefit year "if i t  is detcnnined by the Commission that  
such individual ha. failed witliout good cause . . . (ii) to accept suit- 
able work when offered him . . ." 

G.S. 96-14(3) also p r o d e s :  "In determining ~d ie the r  or not any 
work is suitable for an individual, the Conlmission shall consider the 
degree of risk involved to his health, safety, and morals, his physical 
fitness and prior training, his experience and prior earnings, his length 
of unemployment and prospects for securing local ~vork  in his custo- 
mary occupation, and the distance of the available work from his 
reqidence." 

Unless the job of electrical bench assembler, offered by Douglas to 
claimant on .J:lnuary 10, 1964 was '(suitable work" ~ ~ i t h i n  the meaning 
of G.8. 96-14, claimant did not voluntarily leave his employment mith- 
out good cnusc attrilmtable to the employer. 

This proceeding relates solely to benefits for the four weeks b e ~ i n -  
ning January 27, l9G4 and continuing through February 23, 1964. After 
reference to tlie factors to be considered in determining whether a par- 
ticular job is suitable work for an individual (G.S. 96-14(3) ) ,  and after 
review of the evidence in relation to these factors, tlie Commission 
made these determinations: ". . . an individual with the skill of the 
clainlant should be given a reasonable time within which to seek work 
in his highest vocation. I n  view of the differential in pay, the differ- 
ential in skill required, and the length of the unemployment of the 
claimant, it is concluclcd that  the claimant's refusal to accept the job 
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as an electrical bench assembler r a s  with good cause and, therefore, no 
disqualification should be imposed." The import of the Comrn~ssion's 
determinations, decision and order iq that a reasonable time for claim- 
ant  to seek work In his highest vocation extended to and included the - 
period beginning January 27, 1964 and continuing tlirougli February 
23. 1964. 

The precise question before us is nhether, upon the unchallenged 
findmgs of fact, the job of electrical bench a~sembler offered by 
Dough. to claimant on January 10, 1964 was "suitable ~ ~ o r k "  within 
the meaning of G S. 96-14 as a mat ter  of  law. TThile the quedion is of 
first impresalon in this jurisdiction, n-ell-reasoned decis~ons In other jur- 
isdict~ons support the Conimiss~on's determinations, decislon and order. 

I n  Pac~fic 111211s v. Director of Divzszon of Employ .  SEC., 77 N.E. 3d 
413 (ilfass.), decisions of the adminidratlre board an-ardlng unem- 
ploynent benefits wele upheld. Wlth reference to each of two clanns, 
the issue was "whether the e~nployee 1s barred from benefits by a re- 
fuwl  to accept l ~ o r k  offered by the pet~tloner as a substitute for that  
prev~oucly performed by the employee." The sub~t i tu te  work offered 
by the employer was of a lower grade a t  substantially less wages. The 
court held t l ~ a t  the determination as to nlietlier the substitute work 
offered was "suitable" %as to  be made by the rtdministratlre hoard; 
and that the employer's appeal d ~ d  not di-close error of law or arbi- 
trary contluct. The following is an exceipt from the opinion of Chief 
,Justice Qua: "Under the present IT-ording of the statute n-e cannot kay 
that  there was error of lam in taking into account such rnxtters as the 
skill and capacity of the ~ ~ o r k e r ,  his accilstorned remuneration, his ex- 
pectancy of obtaining equivalent employment, and the time which he 
had had to obtain it. It may reasonably he thought that employnient 
which requires a highly trained and skilled worker, who still lias a 
fair pro.pect of securing viork in his o m  line. to step do~vn into work of 
a substantially lower grade a t  substantially less pay before lie has liad 
a chance to look about liim is not trulv 'suitable.' Accei,tance of such 
eniployment might conceivably condemn the worker permanently to a 
scale of employment lowcr than that  to n-liich his training, skill, and 
industry fairly entitle him. Suitability is not a matter of rigid fis81tion. 
It depends upon circumstances and may c>hange with cliangmg circum- 
stances. Einploynient ~ h i c h  may not be suitable while there is still a 
good present expectancy of obtaining other employnient more nearly 
proportionate to the ability of the worker may become suitable if that  
expectancy is not realized within a reasonable time." 

I n  Dz~bkou3ski v. Administrator, I 'nemploy. Comp. Act, 188 ,4. 2d 
658 (Conn.), the decision of the administrator awarding unenlploylnent 
benefits was upheld. The en~ployer, upon terminating plaintiffs' employ- 
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ment in skilled jobs, offcred them substitute work of a lower grade a t  
substantially less wages. I n  upl~oldlng the decisions of the administrator 
tha t  the substitute work offered by tlw enlployer m s  "unsuitable," the 
court, in opinion by Slica, J . ,  sald: "Hefore ~vork  calling for lcss com- 
petence and lower remunernt~on can he found to be suitable, a clann- 
ant  is eilt~tled to a reasonable length of time within n-hlch to find work 
a t  his Iiighcr >kill. , . . The longer a c lamant  is unemployed, . . . the 
more he is obligated to take less desirable work and to ~ m k e  himself 
available to take it." 

I n  13ayly N a n u f a c t u r i n g  Co. v. Department of Emp., 393 P. 2d 216 
(Colo.), the decision of the adininistrative board awarding unemploy- 
ment benefits xi,s uplield. I n  upholding the adnlinistrat i~e decision that  
tlie substitute work offered by the employer TI-as "un.uitable," the court, 
in opinion by Pringle, J , said: "1T0rli which may be dceined 'unsuit- 
able' a t  the inception of tlie claimant's unemployment, and for a rea- 
sonable time thereafter, because it pays lcss than his prior earning ca- 
pacity, may thereafter become 'suitable' work when consideration is 
given to  the length of unemployment and the prospects for obtaining 
customary work a t  his prior earning capacity. 117llat is a 'reasonable 
time' 1s not rigid and inflexible and it must initially be detcnnined as a 
question of fact under the peculiar circunistances of each individual 
case by tlie appropriate agency." The opinion cites mter aha tlie prior 
Pacific Xdls and Dzibliowski decisions. 

I n  Hal lahan  v. Rdcy, 43 A. 2d 886 (N.H.), cited in Dubkozuski and 
in B a y l y ,  the plaintiff, separated from her job as a "n~ender" on March 
11, 19-15, refused employment as a "hurler," a job involving less skill 
and lcss compensation. Plaintiff mas :~llowed unemployment benefits 
"up to the end of the einployment neek prior to" M a y  23, 1945, the 
date of declsion by the Appeal Tribunal, a period of approximately ten 
weelis. However, the -Appeal Tribunal ordered that  "she should not be 
considered eligible if subsequently, w thou t  good cause, she refuses to 
accept xo rk  which under present conclltions would, after her prolonged 
period of unernploymcnt, be suitable for her. namely, burllng, or any 
other work which she can readily perform, the conditions of which are 
not substantially lesi favorable than th0.e prcvalling for s imlar  ~ o r l i  
~vitliin thc locality." Plaint~ff's appeal was dismisbed on the ground tlie 
Appeal Tribunal had autliorlty to nlake said determinations. 

The statutory provisions considered in Pnufic Xzlls, ll~tbkozrsh-i, 
R a y l y  and Ilcdlallan are in substantla1 accord with t h o s  in our Em- 
ployn~cnt Securlty law. l y e  adopt as sound the reasoning underlying 
these decisions. 

H e ~ e ,  the Con~mission determined in substance that  the substitute 
work offcred to claimant by D o u g l : ~  on January 10, 1964, was not 
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suitable work within the meaning of G.S. 96-14; tha t  after his eepara- 
tion from Douglas' employment on January 10, 1964, claimant actively 
sought work as a tool and die maker or substantially similar ~ ~ o r l i ;  
and that  a reasonable time to  find such work a t  liis higher skill and a t  
higher wages had not expired on February 23, 1964. I n  our opinion, and 
we so decide, the undisputed facts afford ample basis for such deter- 
minations. They do not, as Douglas contends, establish as a matter of 
lau! that  claimant voluntarily left the eniployment of Douglas "without 
good cause attributable to the employer." TT'hetlier clainiant is entitled 
to unemploynlent benefits for any period subsequent to February 23, 
1964 is not presented. I n  this connection, see In re Steelman, 219 K.C. 
306, 13 S.E. 2d 544. 

With reference to the three decisions cited in Douglas' brief: I n  
D e n t m  v .  Industrial Commission, 58 N.W. 2d 717 (Wis.), and in 
Geobelbecker v .  State, 53 N.J. Super. 53, 146 A. 2d 488, administrative 
decisions to the effect that  the claimants had left the employment vol- 
untarily without good cause were upheld. I n  Erie Forge c t  S t .  Corp. 2). 
Unenzployment Conzp. B d ,  of R., 176 Pa .  Super. 348, 115 A. 2d 791, 
where the claim for unemployment benefits was denied, the opinion of 
Rhodes, President Judge, states: "The suitability of the work nTas not 
involved and the board's finding to that  effect is not supported by sub- 
stantial evidence." 

Decisions of the Superior Court of Pennsylvania, apparently in ac- 
cord with the views approved herem, include: American Bridge Co. v .  
Unenzployvzent Camp. Bd .  of Review, 46 A. 2d 510; Hnzig v. Unem- 
ployment Conzp. Bd .  of Review, 56 A. 2d 396; 1Ye.f v. 7Jnemployvzent 
Compensation Bcl. of Kevlew, 169 A. 2d 338; Vogel v. Unemployment 
Conzpensatlon Ed .  of Reviezc, 181 A. 2d 885. See also: DL R e  v .  Cen- 
tral Lzvestock Order Bziyitzg Company,  74 N.W. 2d 518 OImn.)  ; 
Hagadone 11. IiTlrkpntl-ick, 154 P. 2d 181 (Idaho) ; Broadway v .  Bolar, 
29 So. 2d 687 (Ala.). 

For the reasons indicated, the judgment of the court below is affirmed. 
Affirmed. 
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WILLIAM H. BOWDEN, PFTITIONEX V. WILLIAM C. BOTVDEN, 11ABEL 
ROWDEN BELLAJIT, HESRT ROWI)EN, DAVID BOTVDEN, ARTHUR 
UOTT'DEN, JR.. ELOISI: IIOWDEN, NCLLIE JIAE ALTJIAS, ORIGIKAL 
L)L~EKUARLS A A U  DAISY It. BOWDEN WARII, NELLIE R. BOWDEN 
BEST, l\Ih'rTIC T. BOWDEN SUTTON, FRANK JR., BOWDEN, EM- 
JIE'r?' L. ROWDEK, TT'II.LIE WRIGHT, I IESRT WRIGEIT. WILLIS 
IVRIGHT, ARTHrR WRIGHT, EDDIE WRIGHT. JOIIN HENRY BOTV- 
D I X ,  HATTIE LEE BO\Vr)I<N BONET, BETTY HICKS DUPREE, 
GENEVA HICKS JIOORD. NASCP HICKS DDTRFIS, DAISY HICKS 
WIISOS, SWISDELI, SPRIGHT AXD REXA BOWDEK FUTRELLE, 
b u u r ~ ~ o l r a ~  D ~ F E X D  \A is. 

(Fi1c.d 28 April, 1065.) 

1. Alteration of hlstruments- 
Words in hand~vriting in the body of a typewritten instrument are  al- 

terations apparent on i t i  face, but an erasure or interlineation is not in 
law an alteration if luatle before the instrument is executed, and an alter- 
ation in a deed made after its execution and de l i~e ry  is good if made with 
the 1;no~vledge and consent of grantor. and before registration a cleed may 
be changed in any way that may be agreed upon between the parties the re  
to, so fa r  as  i t  affects them. 

The burden is upon the party attacking a deed on account of erasures or 
interlineations appearing on its face to lrove by the greater weight of the 
evidence that the interlineations o r  other alterations were made after 
execution of the deed. 

3. Same- 
Where it has been established that alterations were made after esecution 

and delixery of a cleed, the burden is upon those claiming under the altered 
deed to prove that the alterations were made with the knowledge and con- 
sent of the grantor. 

4. Deeds § 11- 
As a general rule where two clauses in a deed are repugnant the first in 

order will be given effect and the latter rejected. 

5. Same- 
The granting clause is the r e r s  essence of the contract, and in the event 

of repugnancy betl~een the granting rlanse and the habcndum clause and 
other recitals, the grauting clause will prevail. 

6. Same; Husband and Wife 5 1 6  
Where the granting clause in a deed is to a person named "and wife" the 

deed conveys as estate by  the entiretics notwithstanding the name of the 
w i f ~  no\vhve appears in the deed and the habendum is solely to the named 
person. 

7. Registration 5- 

Registmtion is for the protection of purchasers for value and creditors, 
and the rights of the original parties or their heirs and devisees are not 
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dependent upon the terms of the instrunlent a s  recordcd but upon the terms 
of tlie orig~nnl instrument, and the original deed is adn~issible to correct 
mibtaliec in the recordation, and, as  brtn-een such parties, tlie correction of 
a n  elror of registration neutralizes all presum~t ions  in f a ~ o r  of the prior 
recordation. 

8. Same; Alteration of Instruments-- 
Where it is apparent f lom the oriqinal tme~r r i t t en  instrument that  the 

grmitinz clause of a deed was to a perso11 named with the words "and wife" 
added in h a n d ~ ~ r i t i n g ,  that  the llandnrltten words were added prior to 
recordatmn. but that  through error in recording the in.trument the vo rds  
"and ni f r"  ne Ie  added in the recital of coniideration and left out of the 
gmntinq tlanse, 7rc7d. a s  between the original parties, their heirs and der- 
i ve< ,  the crror in recording the instrument may be corrected in accordance 
nit11 the original i n \ t n ~ n ~ e n t  or the instrument re-recordccl, so as  to create 
an estate b r  tlie entireties. 

9. Appeal and Error § 40- 

Where the facts a r e  stipulated or admitted so tha t  the  rights of the 
parties upon such facts a r e  questions of l a y ,  a directed verdict in accord- 
ance with the rights of the parties upon such facts cannot be prejudicial, 
w e n  though the directed rcrdict is in faror  of the parties haring the 
burden of proof and fails to direct the jury to ansTTer to the contrary if 
they failed to find the facts as  all the erideiice tended to shorn. 

APPEAL by plaintiff from Parker, J., September 28, 1964, Session of 
~J'AYNE. 

Suit to  remove cloud from title to land. 
There appears of record in the office of the Register of Deeds of 

TTayne County a deed, and the pertinent portions of the record are: 

"THIS DEED, Made this 31 day of October, 191'7, by B. E. 
Nar t ln  and Xaggie Martin, his wife . . ., of the first part, to 
Henry Bo~vdcn and wife . . ., of the second part :  

"TTITNESSETH, That  said B. E Martin and wife, Maggie Martin 
in consideration of Three Tliouqand-Six Hundred Fifty Dollars, 
to them paid by  Henry Bozcden hls wzfe, . . . do grant, bargain, 
sell and convey to said Henry B o d e n  his heirs and assigns, a cer- 
t am tract or p:~rcel of land in Wayne County . . . (there is no 
controversy concerning quantity, description and identity of the 
land).  

"To HA\% AKD DO HOLD the aforesaid tract or parcel of land and 
all p i ~ v ~ l e g e ~  and appurtenance. thereto belongmg, to the said 
Henry Bowden 111s lmrs  and asslgns, to t l ie~r  only use and behoof 
forever. 

"And tlie said B. E. Martin and wife l laggie  Martin,  for them- 
selre. arid tlielr heirs, executors and admini-trators, covenant w t h  
said Henry Bondcn 111s heirs and assigns, that  they are seized 
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. . ." (tlie usual covenants of seizin, right to convey, quiet enjoy- 
riiellt and agalnst cncunlbrancea arc stnted). 

This record s h o ~ ~ s  due execution by AIartin and wife, proper acknowl- 
edgcment by them before a notary pul~lic on 31 October 1917, probate 
and order of registration by the Clerk on 7 November 1917, fillng for 
registration on 7 November 1917 and recordation in book 128, a t  page 
391. 

I t  was stipulated by the parties that  on 31 October 1917, the date of 
the deed, Daisy Bowden was the wife of Henry Bomden, and Henry 
Bowden died intestate and without issue on 5 June 1918, and was sur- 
vived by Daisy Rowden, his widow. It was further stipulated that  
Daisy Bowden remained in possession of the land described in the deed 
(except for a small portion she and Henry Romden conveyed prior to 
his death) untd her death on 8 ,January 1961, slie left a will, which has 
been admitted to probate in Wayne County, and it purports to devise 
said land to the original defendants in this action. 

Plaintiff and the additional defendants are the heirs a t  law of Henry 
Bowden, the person named in the foregoing record of deed. Plaintiff 
alleges tha t  lie and additional defendants are owners of the land in 
question as such heirs, by virtue of the provisions of the foregoing 
record of deed. The additional defendants have filed no pleadings in 
this action. 

A t  the trial, the original defendants offered in evidence the original 
deed from Martin and wife. It is identical in content with the record- 
ing set out above, except for differences in the consideration recital and 
the granting clause, which are as follows: 

"WITNESSETH, Tha t  said B. E. Martin and wife Maggie Martin, 
in consideration of Three Tliousand-Six Hundred-Fifty Dollars, t o  
tlietn paid by Henry Bowden . . . do grant, bargain, sell and con- 
vey to said Henry Bowden, his wife heirs and assigns . . ." 

I t  is observed that in the 1917 recordation it is stated that  the con- 
sideration was paid by "Henry Bowden his wife" and that  the land 
was granted to "Henry Bowden his heirs and assigns." I n  tlie original 
decd it is stated that  the consideration was paid by "Henry Bowden" 
and that  the land was grantcd to "Henry Bowden, his wife heirs and 
assigns." 

After the institution of this action and before the trial, the original 
deed (by pliotograplnc copy thereof) was re-recorded on 11 September 
1962 (about 18 niontlrs after the cleat11 of Daisy Bo~vden) in book 577, 
pages 422-125, Registry of T a y n e  County. 

The original deed is n ~ a d e  on a printrd form. The form is filled in 
by typewriter. However, tlie words "and wife" (following the words 
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"Henry Bowden") in tlie naniing clause, and the word "wife" (follom- 
ing the words "Henry Bowden, his"), in the granting clause, are in 
longlirind in ink. Tliese words "and wife" and "wife" are the only 
~ o r d s  written in longhand in the body of the deed, and they do not 
appear to  be in ilie same h a n d ~ ~ r ~ t i n g .  Tlie form had ample space for 
interlining these words. 

Plaintiff alleges and contends tliat the "re-recorded purported deed 
has patent alterations upon its face; the said patent alterations ina- 
terially change the provisions in tlie deed which is recorded in Rook 128 
a t  page 391; . . . the re-recorded instrument . . . is invalid on ac- 
count of the patent material alterations thereon." 

The orlginwl defendants allege and contend "that the deed . . . was 
originally recorded in Book 128 a t  psge 391 of the Wayne County 
Registry but, because of a mistake made in the registration, the said 
deed was filed for re-registration on September 14, 1962 . . . and was 
re-recorded in Book 577 a t  page 422 . . ." 

Plaintiff asserts tha t  the claim of title by  the original defendants, 
based on the re-recorded deed and the will of Daisy Bowden, is a cloud 
on liis title. On their part, original defendants assert tha t  the claim of 
plaintiff and add~t ional  defendants, based on the erroneous record of 
the deed in book 128 a t  page 391, is a cloud on their title. 

The verdict of the jury is tha t  the claim of the original defendants is 
not a cloud on title of plaintiff and the additional defcndants, t ha t  the 
claim of plaintiff and additional defendants is a cloud on the title of the 
original  defendant^, and that  the original defendants are tlie owners in 
fee simple and entitled to the possession of the lands in question. Judg- 
ment was entered accordingly. Plaintiff appeals. 

Susser and Duke; Whitley and Sou'e l l  for plaintiff, appellant.  
J o h n  S .  Peacock and James  S. Smith for defendant  appellees. 

MOORE, J. Plaintiff's assignments of error are based on exceptions 
to  the charge. Tlie crucial question is ~ ~ l i e t h e r  the trial judge erred in 
instructing tlic jury peremptorily to  ansn-er the issues in favor of the 
original defendants if they found the facts "to be as  all of the evi- 
dence tends to show," without in-tructing tliem that  if they failed to 
so find thcy shol~lci answer the issues in favor of plaintiff and the ad- 
ditional defendants. 

All of the evidence pertinent and ~nciterial to the issucq raised by the 
plead~ngs, except docun1ent:ary evildence, n-as stipulated by the parties. 
The  ~dmis-ibility, content and authenticity of tllc doclnnentary evi- 
dence (the will of Daisy B o d e n ,  the deed of Martin and wife and tlie 
two recordings thereof) are not in controversy; they are alleged on the 
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one hand and in effect admitted on the other; their legal effect and the 
inferences to bc dran-n fro111 their form and provisions arc the matters 
in ~ o n t r o ~ c r s y .  

Tlic original deed, offered in eridenw by the or ig in~l  defendants, is 
unque>tionably the identical deed filed for record on 7 Yovemher 1917. 
The entry of the Register of Deeds, of registration in book 128, page 
391, on 7 Korember 1917, appears on the back of the deed; and tlie 
genuincnesa of the  entry is not qucstioncd. The interlineatiorls presently 
appearing on the original deed vere  made prior to the filing for regis- 
tration on 7 l\'orember 1917. The 1917 recording sho~vs "Henry Bowden 
and wife" in the naming clause - therefore, the interlineation "and 
wife" had been added before that recording. The 1917 recording shows 
'.Henry Bowdcn his wife" in the consideration recital and "Henry 
B o d e n "  in the granting clause; the original deed shows "Henry Bom- 
den" in the considcration recital, and "Henry Bowden his uife" in the 
granting clause. The original deed does not show that  any erasure was 
made follo~ving the name "Henry Bowden" in the consideration recital. 
I t  is clear therefore that the interlineation "wife" was not shifted from 
the consideration recital to the granting clause after the 1917 recording. 
It is patent tha t  the interlineation "wife" was in the  granting clause 
a t  the time of filing for recordation on 7 Kovember 1917, and by mis- 
take in recording (the recording was made in longhand on a printed 
form sheet) the copier placed the words "his wife" on the blank line 
in the consideration recital, when they should have been put in the 
granting clause. 

The original deed (made on a printed form) -was prepared on a type- 
writer as a conveyance from B. E. Martin and wife, Rlaggie Martin, 
to Henry Bowden. The words "and nrif$' in the naming clause, and the 
word "wife" in the granting clause, w r e  interlined in pen after the 
deed was typemitten and before i t  was recorded. The deed was exe- 
cuted and acknowledgcd on 31 October 1917; it was filed for registra- 
tion a week later, on 7 Xovember 1917. The alteration of tlie deed by  
the interlineation of "and wifc" and (in-ife" is apparent upon the face 
of the instrument. "An alteration is deemed to be apparent on the face 
of the instrunlent in cases of interlineation, erasure, difference of hand- 
writing, changes of figures or words, or other irregularities on the face 
of the paper." 4 .\in. ,Jur. 2d, Alteration of Instruments, 80, p. 74. 
". . . transfer of title cannot be effected by the device of adding or sub- 
stituting the name of another person for that  of tlie grantee who mas 
designated in the deed." 16 Am. Jur., Deeds, S 357, 1). 644; Perry v. 
Hackney, 122 S.C.  368, 35 S.E. 289. But  the altcrntlon of a deed by 
adding the name of another glantce docs not ordinarily divest t11e title 
and estate convcycd to the original grantce by the deed in its original 
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form. 4 Am. Jur. 2d, Alteration of Instruments, 5 47, p. 45; 16 Am. 
Jur., Deed., S 354, p. G43. See also N c L l n i l o n  ZJ. W i n f r e e ,  14 S .C .  262. 

An erasure or interlmeation is not in law an alterat~on if made before 
the deed 12 executed. T17zcker v. Jones,  139 S.C. 102, 74 S.E. 801. A 
decd altered aftcr ~ t s  execution and t l e l~ rwy  is good if the alteration is 
made ni th  the knowledge and consent of the grmtor. Krechel v. Jfercer ,  
262 N.C. 243, 136 S.E. 2d 608; Cnmpbel l  u.  J I c , l r t h w ,  9 N.C. 33. Be- 
fore registration a deed may be c!langed in any n-ay that  may be agreed 
upon betn-een the parties thereto, so far as it affects them. R e v a s s  v. 
Jones, 102 N.C. 5, 8 S.E. 770. See 67 -4.LR. 367. 

\Then it is apparent tha t  there are interlineations in a deed which 
materially alter the effect thereof as originally drarvn, the question 
arises whether the burden is on the party claiming under the deed, as 
altered, to prove that  the interlineations were made a t  the time of or 
before the execution of the deed, or on the party attacking the altered 
deed to prove that  they were made after execution. On this question the 
authorities are in irreconcilable conflict. 4 Am. Jur .  2d, Alteration of 
Instruments, § $  80-83, pp. 74-73. But  the holding in this jurisdiction 
is that  the burden is upon the party attacking the decd to prove by the 
greater weight of the evidence that  the intcrlineations or other alter- 
ations were made after execution of the deed. Wzcker  v. Jones, supra; 
Collins v. Vandzford, 196 N.C. 237, 145 S.E. 233. I n  TVzclcer i t  is said: 

". . . i t  ~ o u l d  secm to be wise and just to adopt a rule which 
will tend to preserve and sustain titles acquired by such deeds 
(showing interlineations and erasures), although under it an in- 
justice may occasionally result, and in our opinion i t  is safer, and 
in accord with the better public policy to hold, as we do, tha t  the 
party claiming under a deed is entitled to introduce it in evidence, 
upon proof of its execution, and that  the burden is upon the party 
who assails it, on account of erasures or intcrlineations appearing 
on its face, to satisfy the jury by the greater weight of the evi- 
dence that  the erasures and interlineations were made after exc- 
cution of the deed." 

Where it has been established that  alterations w r e  made after exe- 
cution and delivery of a deed, the burden i.j upon those claiming under 
the altered deed to prove that  the alterations were ~ n a d e  with the 
knowledge and conqent of the grantor. Rrechel  v. Mercer ,  szrpra. 

The interlineat~ons in the subject deed are sllcli as to arouse sus- 
picion of wrongdoing. They are apparently in d~fferent 11:mdwritings. 
They ncre  made by a person or per\ons seemingly unfamiliar xvith 
the proper preparation of deeds, for the ~vife is not included in the 
habendurn and ~varranty clauses. Bu t  these circun~~tances have no 
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tendency to show tliat the interlineations were made after the execu- 
tion of the dced. Furthermore, there is no evidence in the record from 
which it may be reasonably inferred tliat t!ie interlinentions were made 
after execution of the deed. The plaintiff lias failed to carry the burden 
which the law casts upon him. 

The granting clause fixes the title in Henry Bowden and wife. As a 
general rule where two clauses in n deed are repugnant, tlie first in order 
mill be given effect and the later rejected. Bryant v. Shields, 220 N.C. 
628, 18 S.E. 2d 137. The granting clause is the very essence of the con- 
tract, and in the event of repugnancy bctween the granting clause and 
the habendurn clause and other recitals, the granting clawe will pre- 
vail. And where the granting clause in :L deed is to a person named "and 
wife," the deed conveys an estate by the entireties notwithstanding the 
fact that  the name of the wife nowhere appears in tlie deed. Byrd v. 
Patterson, 229 N.C. 156, 48 S.E. 2d 45. 

Plaintiff contends tha t  the content of the 1917 record of the deed 
puts him in a favored position by reason of certain presumptions and 
evidentiary values wl~icli flow therefrom, to wit: (1) it is presumed 
that  a public official (Register of Deeds) in the performance of official 
duty has acted correctly, in good faith and in accordance with law 
(Hzintley v. Potter, 235 N.C. 619, 122 S.E. 2d 681), and (2) the record 
of a deed, in the public registry, is prima facie evidence of the correct- 
ness of its terms (Sellers v. ,Sellers, 91; K.C. 13).  Plaintiff insists tha t  
these principles are sufficient to take the case to the jury and to require 
the judge to correctly instruct the jury as to applicable law, place the 
burden on the original defendants to overcome the presumption and the 
prima facie showing, and leave the issues to the jury without limiting 
them by peremptory instructions. 

Plaintiff mistakes the effect and iiiiportance of registration under 
the facts in this case. The registration of deeds is primarily for the pro- 
tection of purchasers for value and creditors; an unregistered deed is 
good as between the parties and tlie fllct that  it is not registered does 
not affect the equities between the p:xrties. Patterson v. Bryant, 216 
N.C. 550, 5 S.E. 2d 819; Glass v. Shoe Co., 212 N.C. 70, 192 S.E. 2d 
899; Hnrgrove v. Adcock, 111 N.C. 166, 16 S.E. 16. The parties to the 
present action are not purchasers for value or creditors. Plaintiff and 
the additional defendants claim title as Iieirs a t  law of Henry Bowden; 
the original defendants claim as devisees of Daisy Bowden. The ulti- 
mate inquiry is not n-hat tlie records ~110~17, but  what the terms of the 
original deed are. lIoreover, a dced may be registered a t  any time after 
probate, and the Register of Deeds may, and has the duty to, correct 
an error in the record by supplying an omission, striking an erroneous 
entry or by re-registration of the deed. Sellers v. Sellers, supra. Regis- 
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WFIISNAKT v. IPTSURAKCE Co. 

tration relates back to the date of execution of the decd. Furtlicrn~orc. 
an onginal deed is admi-ible to conect mistakes in the record. Brozcn 
1;. lic~tchmson, 133 N.C. 203, 71 S.E. 302. Once an error in registration 
is corrected, the presumpt i~n a r i m g  on, and tile evidentinry aclvan- 
tages of, the first record are, at least, ncutrnlized by the corrected record 
as het:~een the parties to the deed anti as between those claiming under 
the parties to the deed by gift. inheritance or devise. 

Where the material facts in a case are not controverted, the right. of 
the parties upon such facts are questions of lan-, and thc court may 
enter judgment thercon in accordance with the rights of the parties 
without intervention of a jury. Peoples v. Inszrmm-e Co., 248 N.C. 303, 
103 S.E. 2d 381. And ~vhere the material evidence bearing upon an issue 
is not controverted and all of i t  points in one direction with but one 
inference to be drawn from it, a peremptory instruction to answer the 
issue accordingly, if the evidence is found to be true, is propcr. Failure 
of the judge to state the converse is not error where prejudice is not 
made to appear. Rhodes v. Rnxter, 242 N.C. 206, 87 S.E. 2d 265. Such 
failure is not prejudicial where thc facts are stipulated by the partics 
or in effect admitted by the party against whom the instruction is 
given, though the instruction is favorable to the party having the 
burden of proof. 

K O  error. 

CHARLES LEONARD WHISNANT r .  AETNA CASUALTY $ SURETY IN- 
SURAKCE COMPANY. 

(Filed 2s Al~ril ,  1963.) 

Insurance g 47- Attempting to push stalled car onto shoulder of road 
held occupying and using car within coverage of policy. 

The policy in suit proridecl medical payments for the treatment of in- 
juries to insured or any other perwn nhile occupying insured's rehicle n i t h  
permii\ion of the incured, and defilied occupying the reliicle as  being "in or 
upon or enterins into nr aliqhting froul" tlie reliicle. The eridence tendtd 
to show thzt 1)laintiff was d l i ~ i n g  the r a r  d t h  insured's permiisloll, tli:~t 
the motor failed, and that  plaintiff n a \  nttem1)tin~ to 1)usli the  c,rr onto 
the slioulder of the road and had his right hand on tlie steering wheel and 
hi. feet on the ground wliea he jnnll~ed away froni the cnr in an  effort to 
avoid being hit by a car approachinq from his rear a t  a high rate of qieed. 
and was  seriou-1s injured. H d d :  The injuries arose out of the "use of the 
automobile" n ithin the corerage of the policy. 
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APPEAL by plaintiff from Fronebergtr, J., September Session 1964 of 
RUTHERFORD. 

This is a civd action to recover for medical payinents in the amount 
of $1,000.00 which plaintiff alleges defendant is due liiin pursuant to 
tllc terms of a policy of insurance issued by the defendant to one Clyde 
R .  Whisnant. 

The defendant through its counsel states that the following facts are 
not disputed, to  n-it: 

L L +  + ++ ( T ) h a t  the suit 1s brought upon defendant's policy No. 
25 FA 1727JlPC, issued by the defendant to Clyde R. Wliisnant, 
Route 2, Union AIills, North C:irolina; tha t  under said policy 
Clyde R. Whisnant was tlic insured and the owner of the auto- 
mobile mliich plaintiff m s  operating immediately prior to the time 
plaintiff was injured, this automobile being a 1931 Studebaker; 
that  plaintiff was operating said Studebaker auton~obile by and 
with the consent of the insured owner, Clyde R. Whisnant; that  
a t  the time plaintiff was injured lie was about 22 ycars of age, was 
married and had one child, and that  a t  all times referred to in the 
complaint, tlie plaintiff was not a member of the household of 
Clyde R. Wh~snant ,  did not reside in the household with Clyde R. 
Wliisnant, but  resided in his own house with his own wife and child, 
which said house was a distance of some one and one-half (1y2) 
miles from the home and residence of Clyde R .  JTThisnant; that  
the policy was in effect a t  the time and place complained of and 
that  the premiums thereon had been paid." 

The provisions of tlie policy which the plaintiff alleges cover the 
situation involved in this case are as follows: 

"COVERAGE C-MEDICAL PAYMENTS. TO pay all reasonable ex- 
penses incurred within one year from the date of accident for 
necessary medical, surgical, X-ray and dental services, including 
prosthetic devices, and necessary ambulance, hospital, professional 
nursing and funeral services: " * " 

"DIVISION 2. TO or for any other person who sustains bodily 
injury, caused by accident, ~vhile occupying (a) the owned auto- 
mobile, ~ l i i l e  being used by the named Insured, by any resident 
of tlie same llouscliold or by any other person n-ith the permission 
of the named Insured; or * * *. 

"DEFINITIONS. The definitions under Pa r t  I apply to Pa r t  11, 
and under Pa r t  11: 'occupying' means in or upon or entering into 
or alightii~g from; 'an avtonzobzle' includes a trailer of any type." 

"DEFINITIOSS. Under Pa r t  I :  'named Inswed' means the in- 
dividual named in item I of the declarations and also includes his 
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spouse, if a resident of the same household; * * * ' relative' means 
a relative of the named Insured who is a resident of the same 
household * * *." 

On 7 August 1963, about 8 : G  p.m., plaintiff was operating the said 
1931 Studebnkcr automobile in a no~theaeterly direction on U. d. 
Highyay G4, about 1.5 n d e s  west of the Town of Rutlierfordton, North 
Carolina, near K a d e  Ensley's Store and Filling Station. The plaintiff 
testified tha t  lie stopped a t  the filling statlon, got out of his car and 
went into the filllng station; tha t  he purcliased some gasoline and oil; 
tha t  "" " * I canle back out and got into the car, * * * I put the car 
in low gear and started on out into the road and i t   vent in second gear 
and the motor died. I cut the car over on the shoulder of the road as far 
as I could gct and got out and I saw that  I could not push i t  by  my- 
self. * * * I was standing on the left side of the car a t  the left door 
and my  feet were out on the higllrvay and I had one hand on the 
steering n-heel, right hand, and my  left  hand against the door. I mas 
fixing to push the car out of the n-ay. hIy brother-in-law had gone back 
up to the store to  get help. I s a v  a vehicle coming each may. One com- 
ing up the road, and one coining down the road. * * * (T) he vehicle 
tha t  was meeting me went by. The one coming up behind me was the 
one that  n-as on my  side of the road. * * * As i t  got on me, i t  swerved 
to the other side, which looked like i t  mas going to hit me * * * . Just  
before the car got to me I turned loose of my  car and jumped as the 
car rolled on me. * " ' (I jumped) to t ry  to  avoid being hit. * * *" 

Plaintiff n-as seriously injured, and as  a result thereof incurred med- 
ical expenses in excess of 51,000.00. 

At  the close of plaintifl's evidence the defendant moved for judg- 
ment as of nonsuit. The motion was allowed. Plaintiff appeals, assign- 
ing error. 

Hamrick  R: Hamrick  for plaintiff appellant.  
Hamrick  & Jones for de fendan t  appellee. 

DENNY, C.J. The primary question presented for determination is 
whether or not under the facts in this case the court below coininitted 
reversible error in sustaining defendant's motion for judgment as  of 
nonsuit. 

I n  the case of I h t z  v. Ocean dcc. R: Guarantee Corp.,  Ltd., 112 
X.Y.S. 2d 737,  the plaintiff's n i fc  had parked the plaintiff's automo- 
bile in front of their hon~e.  The driver's seat, nhcre the plaintlff'i: wife 
had been seated, was ton-nrd the center of the roadway. She alighted 
from the automobile and wa3 in the act  of loclring the car n-ith her hand 
upon the door, when suddenly perceiving an onconling vehicle coming 
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toward her she ran from tlie point where <lie rras standing adjacent to 
the left front door of the vehicle nnd toward tlie renr of tlie car. There 
\rns :inother vehicle pnrlted in the renr of plaintiff's ~ e l ~ i c l c ,  and plain- 
tiff's wife, in an effort to avoid the onconling s.ehicle, ran be tmen  
plaintiff's car and the other car pnrlied to the rear of plaint~ff's car, as 
a result of which thc oncoming wliicle struck plaintiff's veliicle causing 
i t  to br pushod backr~arcl and crushing plaintiff's wife between plain- 
tiff's vehicle and the parked car. 

The onconling ~ e l ~ i c l e  which liad prwented plaintiff's ~vife froni lock- 
ing the door of plaintiff's car continued on its way and was not appre- 
hended. 

The Court held tlie nicdical payn~ents clause in the policy, which TTas 
substantially in the same terms as that  involved herein, covered the 
plaintiff's claim. 

The Court cited with approval and quoted from the case of Sher- 
man v. .lyeto York Casualty Co., 78 R.I. 393, 82 A 2d 839, 39 A.L.R. 2d 
947, in ~vliicli case the plaintiff had parked his automobile and had left 
it. H e  observed the car rolling backward toward a stone wall. I n  an  
effort to stop it, he placed one hand on the back of the car and his 
knee on the rear bumper, as a result of mhich his legs were pinned be- 
tween tlie rear bumper and the stone wall. 

The trial court found for the defendant. Upon appeal, the Supreme 
Court of Rhode Island reversed the trial court and held the correct rule 
of law to be as follows: 

11+ + * Judging by his (plaintiff's) injuries and the appearance 
of the place, and placing the most favorable construction upon what 
he said, i t  is the firm conviction of this Court that  he was not on 
that  bumper; * * * 

"The particular words 'in or upon' should be given a broad and 
liberal construction consistent with tlie context of the whole clause 
in which they appear. The key words in that  clause are 'arising 
out of the use of the nutornobilc>' * * * . If the expression 'in or 
upon' is rend in connection v i th  thoge words me think i t  will rea- 
sonably appear that  it Ivas intended to make the policy applicable 
to injuries sustained by reason of the ilnnlediate and substantial 
contact of a part  of plaintiff's body ~vitli the car in the course of 
actively promoting or serving such use. * * *" 

The S e w  Yorli Court said: 
11s * * Under the construction placed by the defendant upon 

the clause in issue, i t  would follow that it would be n e c e w r y  for 
plaintiff':: wife to stand where she was a t  the time she first ob- 
served the h ~ t  and run vehicle and permit herself to be struck by 
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it while continuing her efforts to locli the door of the car. Certainly 
this cannot be tlie construction by this court of the terms used by 
the defendant in writing this policy. Such a determination ~ ~ o u l d  
he repugnant to every princ~ple of common decency. The plain- 
tiff's w f e  obeying the priniary law of nature d d  \I-hat any other 
reasonable prudent peraon would under the same circum~tances and 
desperately tried to  save herself from being seriously hurt. Cnfortu- 
nntely ?he was not successful and for the damages resulting by ren- 
son of this accident, the defendant should coinpensate the plain- 
tiff ro the stipulated extent of $300. * * *." 

Liken-ise, in Saint Paul-7iIercury Indemnity Co. v. Broyles, 230 Miss. 
45, 92 So. 2d 252, the driver of the car drove the vehicle into the garage 
a t  her home. The concrete floor of the garage sloped toward tlie drive- 
way and street. She turned the engine off and pulled the  hand brake 
out to hold the car. It locked auton~atically. She got out of the car, 
closed the door and ~ ~ a l k e d  toward the rear of tlie car, close by it,  
until she got to the back of it, and as she stepped into the driveway a 
foot or so to the rear of tlie car, she heard the brakes slip and saw the 
car rolling back toward her. She ran t h e e  to five yards, and was struck 
by the car and seriously injured. 

The  Court upheld a recovery and said: 

"Coverage C should not be disassociated from the purpose and 
intent inherent in the entire clause so as  to limit the meaning of 
the ~ o r d  'alighting' to simply the physical act of stepping out of 
the car and on the ground. See Birmingham Railway Light R. 
Power Co. v. Glenn, 1912, 159 -\la. 263, 60 So. 111, 113." 

I n  the case of Xadden  v. Farm Bureau M u t .  Automobile Ins. Co., 
82 Ohio App. 111, 79 N.E. 2d 586, the plaintiff was on his way from 
Cincinnati, Ohio, to  Columbus, Ohio, in tlie automobile described in 
the policy, and m-hile enroute stopped 011 nlontgonlery Road in Nor- 
wood, Ohio, to change a tire. H e  had changed the tire and was in the 
act  of placing the tire which lie had removed in the trunk compart- 
ment in the rear of the automobile, wllen lie was struck and injured by 
an approacliing car going in the same direction. The  Court said: 

ii* + s It is recited in the policy tha t  the injury must arise 

out of the use of the automobile with the consent of the insured. 
Ken- did this injury arise out of the use of the automobile? Appel- 
lant's counqel calls attention to the fact that  the plaintiff was 
placing the tire which he had just removcd in the rear of the 
automobile, and urges that  this n-as not a use of the automobile, 
but was in fact a niaintenance of it, in ot!ier words, tha t  it  was 
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placing i t  in condition for we.  But  a t  the time lie changed these 
tires tlie plaintiff was using the :tutoinobile to transport 111111 from 
Cincinnati to Colunibus. The clmlging of the tires was j u ~ t  as 
much a part of the use of the autoinobilc for that  journey as 
stopping to  replenish the gasoline or oil, or for the change of a 
trafiic light, or to remove ice, snon., sleet, or m i d  from tlie ~vind- 
shield. 13y such acts, tlie journey ~ o u l d  not be abnndoned. Such 
adjustn~ents are a part of the us(. of the automobile - as much as 
the manipulation of the n~echanisnl by the operator. By  the pur- 
pose and intent of the appellee, he TI-as on his way to Columbus 
and the autoinobile was being uscd as the means of transportation. 

"So wc. conclude that the injury was inflicted as the result of the 
risk insured against. 

dl* * * I t  secms to us that  it was the intent of the insurer, by 
the language used, to provide for coverage in every case in which 
tlie owner was using the automobile and in such a position in re- 
lation thereto as to be injured in its use. I n  reaching a conclusion 
on this subject, not only the act  in r ~ h i c h  the insured was engaged 
a t  the time, but also his purpose and intent must be considered. 
So construed, the entire paragraph creates a field of coverage 
broader than a narrow construction of the words considered sep- 
arately and independent of one another would indicate. * * * 

"Without attempting to lay down any general rule, we are of 
the opinion that  under the circumstances of this case and under 
the rule requiring a construction most favorable to the insured. we 
must hold that  the language of this policy must be construed to 
cover the risk in favor of the plaintiff." 

The plaintiff in the instant case a t  the time of the accident, according 
to the evidence, had his right hand on the steering wheel of the car in 
which he had been riding, and was trying to push the car onto the  
shoulder of the road, when he jumped away from the car in an  effort to 
avoid being hit by a car approaching from the rear of his car a t  a very 
high rate of speed and which he thought n-as going to run into his car. 

TT'e hold that  plaintiff's injuries arose out of the "use of the auto- 
mobile" while being used with the permission of the named insured 
and that  the court below coiniliittecl error in sustaining defcndant's 
motion for judgment as of nonsuit. Noreover, in adclition to the above 
cited cases, the following authorities  upp port this view: Lokos v. S e w  
Amsterdam Cns7ralty Co., 197 M i x .  10, 93 S.Y.S. 3d 623, afirvzed 197 
l l isc.  43, 9G N.T.S. 2d 133; Christo,f,T~r v. Hartford Ace. & Indemnity 
Co., 123 Cal. App. 2d Supp. 979, 267 Y .  2d 837; Wolf v. Avzerzcan Cas. 
Co. of Readmg, Pa., 2 Ill. App. 2d 124, 113 N.E. 2d 777. Contra, Green 
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v. Farm Burcar1 Jlzit. dutomobde Ins. Co., 139 W.Vu. 475, SO S.E. 2d 
424; Cartn v .  Providence TT'ashington Ins. Co., 143 Conn. 373, 122 -4. 
2d 734. 

The facts in the instant case are distinguishable from those in the 
case of Jarpis v. Irlsurance Co., 244 K.C. 691,  94 S.E. 2d 843. 

Tlie ruhng of the court below is 
Reversed. 

CLAMON TV. SANDERS, ;I~I~IINISTRATOU OF THE ESTATE OF FRANKLIX 
BLAINE SXYDERS v. JIMLP GRAY POLE. 

(Filed 25 April, 1962.) 

Automobiles 9 411- 
Evidence tending to show that an hour to an  hour and a half prior to the 

incident in question intestate was seen in a normal condition some three 
hundred yards away from the scene, that intestate was 33 years old and in 
good health, and that intestate was lying prostrate on the h i g h ~ ~ a y  in de- 
fendant's lane of travel nhen his body n a s  run OT er b ~ -  the car driven by 
defendant, held insufficient to be submitted to the jury in an action for 
wrongful death, since the evidence leares in mere conjecture whether in- 
testate was alive at  the time he was struck by defendant's car. 

APPEAL by defendant from Brock, Special Judge, September 1964 
Civil Session of ANSON. 

Wrongful death action. 
Plaintiff alleged his intestate, Franklin Blaine Sanders, Jr.,  on June 

1, 1963, a t  approximately 1:30 a.m., Tvas lying prostrate on the eastern 
side of the public road in Anson County, North Carolina, commonly 
known as the "Upper IYhite Store Road"; and that  defendant, while 
proceeding in a northerly direction along the eastern (defendant's 
right) slde of said road, careleqsly and nc.gligently ''ran her automobile 
into, on and over" Sanders, dragged hlm "for a distance of approxi- 
mately 500 feet underneath her car," and thereby caused his death. 

Ans~~er ing ,  defendant denied all of plaintiff's essential allegations. 
Tlie only cvidence wns that offered by plaintiff. 
The court submitted, and the jury answered, two issue., viz.: "1. 

IYns tl:e plaintiff's intebtate killed by tlle negligence of the defendant, 
as alleqxl In the Compl:tlnt? Answer: Yes. 2. What  ainount of dam- 
ages, if any,  is tile plaintiff entltled to recover? Ansner: $10,000.00." 

Judgment for plaintiff, in accordance with said verdict, ~ v a s  entered. 
Defendant excepted and appealed. 
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Taylor & XcLendon and F. O'Seil Jones for plaintiff appellee. 
Carpenter, W e b b  tC Golding for dejendant crppellant. 

BOBBI'IT, ,J. Defendant aqsigns as error tlie denial of her motion for - judgment of nonsuit. She contends tlie evidence is insufficient to support 
a jury finding tlmt iiegligclice on the part  of defendant caused her to 
run over the l~rostrate fori i  of Panders or tha t  her conduct, negligent 
or-other;r.iv, prosni~ately caused Sanders' death. Relevant to proxi- 
mate tau-e, defendant contends the evidence is insufficient to support 
a jury finding that  Sanders iyas living when run over by defendant. 

Early on Saturday, .June 1, 1963, ahout 1:30 a.m., defendant, alone 
in her autoniobile, was driving along Upper MThite Store Road, a rural 
paved road, toward her lioine. The night x a s  dark. The weather was 
c l e ~ r .  She was proceeding on the castern (her right) side of said road. 
On a portion of said road within the iown limits of Peachland, she ran 
over the prostrate form of Sanders. 

Dcfendant stopped her car. Looking back, she saw the body she had 
run over. She did not get out of her car. First, she drove to the home of 
RIr. Hamilton, a rural policeman. Unable to locate him, she drove to 
the home of Mr.  Dutton, a trooper of tlie State Highway Patrol. Mr. 
Dutton "got dressed" and proceeded in his patrol car to  said portion of 
Upper White Store Road. Defendant, driving her own car, accom- 
panied liim. Shortly after their arrival, Rlr. Leavitt, tlie Coroner of 
Anson County, came to the scene, "made enough examination of the 
body (of Sanders) a t  the scene to  determine the fact tha t  he was dead," 
and removed the body by  ambulance to Wadesboro for a more thorough 
examination. Later, Sheriff Raefield, in response to a call, went to the 
scene. Before Raefield arrived, defendant, as directed by Dutton, had 
gone to her home. On Sunday afternoon, June 2, 1963, as requested by 
Dutton and Raefield, defendant d r o ~ e  her car to a service station in 
Peachland. It was "jacked up" on a grease rack for examination of the 
"under portion" of defendant's car. F o l l o ~ ~ i n g  such examination, defen- 
dant  went with Raefield to said portion of Upper White Store Road 
and there w i s  questioned by Racfield. 

We find no material diwrepancies or inconeistelicies in the evidence 
pertinent to ~ l l e t h e r  Sanders was a1i.i.e when run over by defcndant. 
This evidence, in summary, is set out below. 

Sanders, 33, was married. I-Ie lived with his n-ife and two children in 
PeachIand. 1 5 s  iienltli was good. He  n-as a carpenter foreman and 
worked regularly. H e  had worked on Friday, M a y  31, 1963. 

On Julie 1, 1963, between 12:00 n ~ d n i g l ~ t  and 1:00 a.m., the witness 
Goodman and his brother were sitting on the front steps of the brother's 
home on Lower \Yliite Store Road. Sanders, milking and alone, came 
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up to tlie step;, stood there and talked with them n few mnutcs  and 
then n-nllierl off. His ronc!itlon n-as norlml. I n  leaving, he did not say 
where 1~ n-2s going but he n a s  headed "noitli towards to~vn"  in the 
d~rection of liib home. Lower Vli i te  >tore Road joins LT!)per White 
Store Rond about 300 ynrclq from said Goodnlan house. When Sanders 
left, lie n-as walliing along Lower M'llltc Store Road t o ~ ~ a r d  ~ t s  junction 
w t h  Upper K h t e  htore Road. The point where the proktrnte form of 
S:andcrs \\a. 1y11g on the eastern slde of Upper White Store Road n-lien 
run over by defendant's car is approsimatcly 300 yards north of snid 
junction of roads. 

Plnint~ff offercd in evidence the adverse examination of defendant. 
The  portion of her testinlony pertinent to the question under consid- 
eratloil is set out below. 

Defendant was a car-length an-ay ~vllen she "saw an object that  
subsequently turned out  to be M r .  Sanders." Sanders' body, motionless, 
was "lying cross~vays"-"straight acroqs in (her) lane1'-perpendicular 
to the center line(s) of the road. There was no movement of the body 
when she first saw it or  thereafter. When approaching the point n-here 
the prostrate form of Sanders was lylng, defendant saw the lights of 
another car, traveling in the same direction, a "good ways" ahead of 
her. 

The  portion of the testimony of Dutton pertinent to the que s t' ion un- 
der consideration is set out below. 

Upon his arrival a t  the scene, he found the body of Sanders "on the 
paved portion of the highway on the east, southeast side." H e  testified: 
"The head portion of the body (was) lying approximately the center 
of the highway, the feet and legs extended east, southeastward, the 
feet being approximately the edge of the pavement." H e  testified 
Sanders' clothing consisted ''of a pair of . . . overalls, suspenders, apron 
front, . . . of a bluish material, had light pin stripes." T h e  ovcralls 
were torn considerably, partially gone in places. H e  testified Sanders' 
"right leg ankle n-as completely in two except a particle of flesh on the 
inside." H e  testified: "At the time of my cwimination of the body of the 
deceased, I did not obcerve any movement. There n-as no nioving a t  all. 
I did not test the body for temperature or ~varmth." Dutton esainincd 
defendant's car "that night.'' H e  testified: "I checked the front of the 
automobile in the area of the headlights, the front grille, and the 
radiator, underneath and the area of tlie front springs and axle, and I 
could not find any marlilngs or any dents on the front of the car. I did 
not find any clothing lnater~als or fibers of any kind a t  that  time." At 
t r ~ n l ,  Dutton test~fictl defcntinnt had made a ktatement to linn about 
tlic lights of another car but could not recall w1:etlier she said the car 
was behind her or in front of her. Ashed to refresh his recollection, 
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Dutton statrld it was correct he had previously testified as follows: 
"She stated that a car was in front of her, tliat she could see lights of 
another car traveling north, being sonic distance in front of her, but was 
unable to say tliat the car was in tlie area of the body. She didn't see 
the car in this area a t  tlie time. The last time she saw these lights were 
approximately a half mile south of nhere the body was found, but this 
car, the light., '\s.as traveling in the same direction she mas traveling." 

Raeficld testified: "She (defendant,) told me that i t  (body of Sand- 
ers) appeared to be lying face down. Lying facc do~vnward. She told 
me that she recognized it ns a white Inan a t  about 20 feet before she 
made contact, that she thought it was a white person laying face down- 
ward." Raefield also testified that he "did not find any dents or marks 
of any kind around the front" of defendant's car. 

It is noted that Dutton and Raefield testified that on Sunday after- 
noon, June 2, 1963, they did observe blood stains and some hair on "the 
under portion" of defendant's car. 

The coroner testified that his further examination of the body in 
Wadesboro disclosed Sanders "had several skull fractures, his chest 
was pretty badly crushed, and he had con~pound fractures of the left 
forearm and wrist, and left shoulder, left hip and right ankle." H e  
testified further: "He (Sanders) had, of course, various lacerations 
and bruises over his entire body." 

The record shows the body of Sanders was examined by Dr. W. &I. 
Summerville and that, upon Dr. Summerville's failure to appear "as 
scheduled," defendant stipulated "that the injuries Dr. Summerville 
found upon the body of the plaintiff's intestate were sufficient to and 
did cause the death of the plaintiff's intestate." 

Decision requires the application of legal principles stated in Lane 
v. Bryan, 246 S .C.  108, 97 S.E. 2d 411, and cases cited therein, to the 
present factual situation. 

All the evidence tends to show that, as defendant approached, Sand- 
ers was lying prostrate and motionless Licrossn~ays" the lane for north- 
bound travel. The fact there were no dents or marks of any kind on the 
front of defendant's car tends to shox the body of Sanders was lying 
flat and limp on the paved road. The evidence as to Sanders' work and 
health tends to dibpel speculation that his presence and position on 
the highrmy iniglit have been caused by some disabling seizure. If 
speculation were permissihle, i t  would seem more likely that Santlers 
had been struck by one or more cars prior to defendant's arrival on the 
scene. Tliere is positive evidence an (unidentified) car had preceded 
defendant in the lane for northbound travel. 

I n  Brounngg v. Boston R. Albany Railroad Co., 185 X.Y.S. 2d 977, 
where a train ran over a body on tlie track, tlie court said: ". . . in- 



N.C.] SPRING T E R M ,  1965. 313 

itially, there must be some proof tha t  the body struck was that  of a 
living person. For all that appears in tlie record before us, the deceased 
may have met death through some other means before the impact 
r i t h  the train. The pre:enee of the body on the track, a t  the time and 
place the engine struck i t ,  is completely unexplained." 

Plaintiff contend;: continuity of life is presumed. H e  quotes from 16 
Am. Jur., Death $ 13, the following: "The l a ~ v  prewiies that a person 
shown to be alive a t  a glven time remains alive until the contrary is 
shown by some sufficient proof, or, in the abscncc of such proof, until a 
different presumption arises." 

I n  Stansbury, North Carolina Evidencc, S 237, the author states: 
"Tliere is no genuine, uniforni presumption of the continuance of a hu- 
man Ilfe, and certainly no general presumption of continuity that  may 
be relied upon with any reaqonable assurance." I n  accord: 9 Wigmore 
on Evidence (Third Ed. ) ,  § 2331. Presently, we are not concerned with 
presumptlons as to the continuity of life or as to dcatli ~vliere a person's 
whereabouts are unkno~vn and his protracted absence is unexplained. 

Here, the evidence tends to s h o ~ :  Sanders, shortly after midnight, 
n-as \~-nlking along Upper n'hite Store Road to~vard his home; tha t  his 
condition was normal; that  h ~ s  health was good; and thereafter, as de- 
fendant's car approached, he was lying prostrate and motionless on the 
paved 1iighn.ay in the position described by defendant. These facts, in 
our opinion, are insufficient to raise a presumption that  Sanders was 
alive when run over by defendant's car. Moreover, in the absence of 
such presumption, there is no evidence as to when Sanders mas fatally 
injured. As stated in Lane v. Bryan ,  supra: "The evidence leaves it 
all in tlie realm of mere conjecture, surmise, and speculation, and one 
surmise may be as good as another. Nobody k n o ~ s .  A cause of action 
must be something more than a guess." I t  would be "the irony of fate" 
if defendant, as a consequence of her prompt report to and cooperation 
with the officers, should be held responsible for the conduct of one or 
more "hit and run" drivers. 

After consideration of the evidence in the light most favorable to 
plaintiff, the conclusion reached is tha t  the evidence was insufficient to  
support a jury finding that the conduct of defendant, negligent or other- 
wise, proxiniately caused the death of Sanders, and that  defendant's mo- 
tion for judgment of nonsuit should h a w  bcen allowed. Decision on 
this ground renders unnecessary discus4on of the very serious ques- 
tion a.: to whether there was evidence sufficient to support a jury find- 
ing that negligence on the part of defendant caused her to run over the 
prostrate form of Sanders. 
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For  the  reasons stated, the verdict and judgment are set aside, and 
the cause is remanded with direction that judgment of involuntary non- 
suit be entered. 

Reversed. 

GERTRUDE CRISP, ACTIKG as THE AD~~, \~TNI~TRATRIX O F  THE ESTATE O F  JAMES 
THOMAS TAYE, DECEASED v. FRASC'ES LANE MEDLIN, INDNIDUAL AKD 

FRAXCES L,INE JIEDLIN. ,YCTING .ZS A % ~ > ~ ~ ~ ~ ~ ~ ~ A 4 ~ ~ ~ ~  O F  THE ESTATE OF 

FRdNIiLIX ODELL JIEDLIN, DECEWED. 

(Filed 25 Sprii, 10G3.) 

1. Automobiles § 41a- 
Negliqence is not presumed from tlie mere fact of an accident, nor does 

tlle doctrine of rc.s ipsa loquitur apply thereto. but i t  is not necessary that 
negligence be established by direct or positive evidence, i t  being sufficient if 
it be established by circun~stantial evidence, either alone or in combination 
tvith direct evidence. 

2. Autonlobiles 3 41p- 
The identity of the driver of a rehiole a t  the time of a n  accident may be 

established by circumstantial evidence. 

3. Automobiles § 41a- 
In order for circumstantial evidence to be sufficient to be submitted to the 

jnry on the issue of negligence it  is required that the facts from which neg- 
ligence may be inferred be established by direct evidence and not be based 
upon otlier inferences or presuniptions, :ind that the evidence be sufficient 
to rnise the legitimate inference of nr>gligence from these established facts 
and not leave the matter in the realm of conjecture. 

4. Automobiles § 41p- Circumstantial evidence held insufficient f o r  
jiiry on  question of whether  defendant 's in tes ta te  was  driving. 

Evidence tending to show that defend:mt's intestate was seen driving his 
father's automobile, in which plaintiff's intestate was a passenger, some 
hour and a half prior to the accident, hut that after the accident the body of 
plaintiff's intestate was found lying on the right shoulder of the l i i g h ~ ~ a y  
near the automobile, that the body of defendant's intestate was not a t  the 
scene, witliout competent evidence that defendant's intestate had left the 
scene or his body taken therefrom, with further evidence that p1aintB.s 
intestate had on occasion operated a car notwithstanding he had no driver's 
license, etc., 7 1 t l d  insufficient to warrant a finding by the jnry that defen- 
dant's intestate was driving the automobile a t  the time of the wreck. 

5. Automobiles 5 41a- Circunwtantial evidence held insumcient t o  be 
submit ted t o  jury o n  issue of negligence. 

Evidence tending to show merely that plaintiff's intestate mas killed in a 
wreck, together with physical facts tending to shorn intestate was thrown 
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from the car  and his body badly mutilated and eridence of other physical 
facts ~ ~ e r n ~ i t t i n g  a n  inference that  the car was trareling a t  :I very rapid ra te  
of sprcd a t  the time of thr  nccidcrit, hut without eviilcnce of skid marks, the 
condition of the highway, traffic conditions, or that  the scene was in  a 
restricted speed zonr, etc.. l ~ ( ~ Z d  insufiicient to be submitted to the jury on 
the issue of i~ctionable neyligence, since grievous injuries to passengers 
u q y  he osl)c~cted if x car traveling a t  n  sl~eed of 65 to G5 miles per hour 
sutldenlg turns over nnd ~vreclrs. nnd the evidence leaves the cause of the 
~vreck in mere speculation and  conjecture. 

8. Trial 5 2% 
Evitlerice ~ rh i ch  l rares  the facts in issue in mere conjecture is  insufficient 

to be submitted to the j u r ~ .  

APPEAL by plaintiff from Crissinan, J., 13 September 1964 Civil Ses- 
sion of ~ \ ~ O O R E .  

Action e z  delicto to recoyer damages for an alleged ~vrongful death. 
From a judgment of coinpulsory nonsuit entered a t  the close of plain- 

tiff's evidence, she appeals. 

T I 7 .  L a m o n t  Brozcrl for plaintiff appellant.  
Lea th ,  Ryntcnz, Blount  ell. Hinson  for defendant  appellee. 

PIRKER, J. Defendant Franceq Lane Nedlm admits in her ankmcr 
that  in NOT-ember 1962 slic owned a 1957 Clievrolet automobile as a 
family purpose automobile, and that  Franklin Odell XIedlm n-as a 
nimlber of her family. 

Plaintiff's evidence slio~vs the f o l l o ~ i n g  facts: On 12 Sovember 1962 
,Jaine< Thomas Lane, a 15-year old boy, was living with 111s niotller, 
Gertrude Crisp. About 10:30 p.m. on the night of this day her son left 
her home in a 19.57 Clievrolet automobile driven by Franklin Odell 
l led l in  for the purpose of liclp~ng his father, Curtis l l ed lm,  w11o was 
a passenger in the automobile, clean out a well They ~vcn t  to get J a n m  
Lane hecause Franklin Rfedlm had hurt liis foot. Gertrude Crisp had 
never seen her son Jamc. operate an autoniobile, except that she had 
seen liim operate her automobile back and forth in her yard. 

On t l ~ c  afternoon of 12 November 1962 Franldm and Curtis l ledlin 
were cleaning out a w l l  for Marvin Campbell. I n  the early p r t  of 
the right of that  day  Frank1111 Medlin was hurt in doing thi. viork. 
They left In a 1937 Chevrolct, which Franldm JIedlin was d r i ~ i n g .  Af- 
ter 10:30 p m. on the night of that  same day they came back, Franklm 
?\ledin was driving, and Jnmes Lane n as In tlie autonlohlle with theiti. 
They stayed a t  the well about one hour and fifteen mlnutes cleaning i t  
out. Campbell did not see then1 leave, but around midnight, just hefore 
they left, he saw tthem in the automobile, and Franklin Medlin was 
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sitting under the steering wheel. Curtis hledlin had been drinking, but 
if Franklin l iedlin and James Lane had been drinking, Canipbell could 
not tell it. 

Curtis Nedlin testified to this effect: About midnight, hc, Franklin 
Medlin, and J n n m  Lane, with Franklin hledlin driving, left the Camp- 
bell home. They rode around for some time looking for somewhere to 
ea t  withollt finding any place open, and then Franklin drove the auto- 
mobile to the home of one Morrison, so that  Curtis could see him about 
putting a pump in his well. ,James and Franklin left the Morrison home 
in the  autornobllc with Franlrlin driving. He  remained in the house, and 
aftern-ards walked home. James Lane did not drive the automobile 
when he was in it, and he did not have an operator's liccnse that  he 
knew of. H e  used to on-n a Plymouth automobile, and James Lane 
drove i t  a "litile bit" when he was drinking. 

Nancy Lee Rlorrison testified to this effect: About 3 a.m. on 13 No- 
vember 1962 she mas asleep in her house. There was a knock on the 
door. Her  husband got up and opened it, and she went to the door and 
saw Franklin under the steering wheel of the automobile and saw James 
sitting in the automobile on tlie right-hand side. Curtis came into her 
house to talk to her husband about putting a pump in his nu ell. I n  a 
few minutes after arrival, Franklin drove the nutornobile a w i y  with 
James in it as a passenger. Her home is situate on U. S. Highway #1 
about 12v2 niiles north of Southern Pines. 

About 4:30 a.m. on 13 Kovember 1962, Robert Samuels, a State 
highway patrolman, arrived a t  the scene of an  auton~obile wreck on 
U. S. Highr~ay  #1 about two miles north of the town of Southern Pines. 
H e  does not know what time the wreck occurred. There was a left-hand 
curve in the highn-ay. H e  saw 8 1957 Cllevrolet automobile on its left 
side sitting on the right-hand shoulder of the higlmay traveling north. 
J ames  1,ane was dead, and his body v ~ s  lving on the right shoulder of 
the  highway near the automobile. His  left arm was missing and was 
later found up in a tree about 18 feet above the ground. The tree was 
some distance from the body, but its exact distance he does not know. 
Franklin l ledl ln  was not a t  the scene n-hen he arrived. H e  testified: 
"I have not been able to determine who was driving or anything ahour; 
t he  accident other than what I found when I got there." 

Dr .  Raymond J .  Daugherty, a practicing physician in Southern 
Pines, on 13 Koveinbcr 1962 performed an autopsy upon the dead body 
of Franklin Ode11 hIedlin. H e  testified: "He had a bruising and swcll- 
ing of tlie brain; he had blood and spinal fluid about the brain; he had 
multiple fractures of his ribs; he had blood around his lungs on both 
sides, swelling of both lungs, and a bruise on the front side of the heart." 
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h'egligence is not presumed from the mere fact tha t  there has been 
an  accident and a person has been injured or killed. Grant  v. Royal ,  
250 K.C. 366, 108 S.E. 2d 627; Mzlls v. X o o r e ,  219 N.C. 25, 12 S.E. 
2d 661. 

The identity of the driver of an automobile a t  the time of an accident 
may be established by circumstantial evidence. Y a t e s  v. Chappell,  263 
K.C. 461, 139 S.E. 2d 1728; Bridges v. Graham,  246 N.C. 371, 98 S.E. 
2d 492. 

It is also true that  negligence need not be established by direct and 
positive evidence, but may be established hy circumstantial evidence, 
either alone or in conibination with direct evidence. Lane  v. Dorney ,  232 
N.C. 90,113 S.E. 2d 33 ; Lane  v. Bryan ,  246 N.C. 108, 97 S.E. 2d 411. 

"A basic requirement of circumstantial evidence is a reasonable in- 
ference from established facts. Inference may not be based on inference. 
Every inference must stand upon some clear and direct evidence, and 
not upon some other inference or presumption." Lane  v. B r y a n ,  supra. 

The plaintiff, to carry her case to the jury against defendant on the 
ground of actionable negligence, must offer evidence sufficient to take 
the case out of the realm of conjecture and into the field of legitimate 
inference from establ~shed facts. TVilllamson v. Randall ,  248 S.C.  20, 
102 S.E. 2d 381. 

The doctrine of res ipsa loquitur is not applicable upon a mere show- 
ing of the n-reck of an autoniobile on the highway. Lane  v. Dorney,  
supra. 

There was no eye rritness account of the week here. I n  appraising 
plaintiff's evidence for the purpose of determining whether there is any 
evidcnce of negligence on the part of Franklin Ode11 Rledlin to warrant 
the submission of the case to tlie jury, if there is sufficient evidence that  
he was driving the autoiiiobile at the tinie of the fatal 17,-rcck. we are 
driven to a consideration of the physical facts shown by the evidence. 
"Even so, physical facts are sometinie~ more convincing than oral 
testimony." Y o s t  v. Hall ,  233 N.C. 463, 64 S.E. 2d 53-1. 

A few minutes after 3 a.m. on 13 Soveinber 1962 Franklin Xedlin 
and James Lane left the Rlorrison honx, which is situate on U. S. High- 
n-ay #1 about 121,4 miles north of Southern Pines, in a 1957 Chevrolet 
automobile, with Rledlin driving. If they traveled towards the town 
of Southern Pines on U. S. Highway #I, they traveled south. About 
4:30 a m . ,  or about one hour and twenty riiinutes after they left tlie 
hIorrison home, Robert Samuels, a State highway patrolman, arrived 
a t  the scene of an  automobile n-reck on U. S. Ilighway #1 about two 
miles north of tlie town of Southern Pines. H e  saw there a 1937 Chev- 
rolet automobile on its left side sitting on the right-hand shoulder of 
the highway traveling north. There is no evidence in the record as to the 
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direction tlie front part of the wrecked automobile was pointing. The 
dead body of James Lane n-as lying on the right shoulder of the high- 
way near the automobile. The body of Franklin l ledlin was not a t  the 
scene. Higliway patrolnian Saiiluels t tdif icd:  "The person of Franklin 
Odell Metllin had been removed to tlit: liospital ~ ~ h c n  I got there." This 
is bound to be based on hearsay, and not of probative value. There is 
no coinpetcnt evidcnce in the record that  Franklin Rlecllin left the scene 
of the wrecked automobile or that his body was carried away from the 
scene of the wrecked automobile after tlie wreck. If Franklin RIedlin 
was in the automobile when it ~ r e c l i e d ,  there is no evidence in the 
record as to where his body vias in reference to tlie wrecked automobile 
inmlediately after the wreck, or if it was removed from the scene of the 
wreck, ~vhen i t  was reinovcc-1. There is no evidence in the record as to 
the exact tiine the wreck occurred. There is evidence that  Curtis Medlin 
used to own a Plymouth antoinobile, and that  James Lane drove i t  a 
"llttle blt" when lie, Curtis Aledlin, n-as drinking. James Lane's 
mother had secn hiin operate her automobile back and forth in her 
yard. Plaintiff has not offered sufficient evidence to warrant a finding 
by the jury that  Franklin Necllin t r ~ s  driving tlie automobile a t  the 
tiine of the fatal wreck. 

Kear the scene of the wreck there is a left-hand curs7e on the high- 
may. Whether i t  was a sharp curve or not the evidence does not show. 
Tliere is no evidence in the record of any skid n~arlcs or tracks on the 
highway. Tha t  the automobile left tlie highway seems probable by rea- 
son of the fact that James Lane's left arm was found in a tree about 
18 feet above the ground some distance froin where his body waq. The 
record does not disclose mhere tlie wrecked autonlobile was in respect 
to the curve in the higli~vay when i t  wrecked. There is no evidence in 
tlie record as to whether the highway was slick, wet, or dry a t  the time 
of the wreck, or tlie condition of the highway. Was the Chevrolet auto- 
mobile forced off tlie highway to avoid a collision with an  approacli- 
ing automobile suddenly pulling into its lane of traffic, or mas it caused 
to leave the l i i g h ~ a y  by reason of being sideswiped by a passing auto- 
mobile, or was its wreck due to a tire blowout? The record contains no 
evidence answering these questions. The grievous injuries received by 
James Lane and by Franklin l ledlin,  if he Tvas in the autonlobile a t  the 
time of tlie wreck, indicate that  the alltomobile was traveling a t  a very 
rapid speed when i t  ~~lrccked.  There is no evidence in the record that  the 
automobile was traveling a t  tlie time of the wreck in a restricted speed 
zone. At the time of tlie vireck was the autoniobile traveling in a 55- 
mile speed zone, or a 60-mile speed zone, or a 63-mile speed zone? G.S. 
20-141. If an  autoinobile is traveling :it a speed of 53 or 60 or 63 miles 
an  hour and suddenly turns over and wrecks, i t  may be anticipated that  
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its occupants -rill receive grievous injuries or be thrown out of the auto- 
mobile if not held in by safety belts. The evidence of speed of the 
wrecked automobile here can only be inferred from the physical facts 
shown by the evidence. I n  our opmion, and nTe so hold, the n ~ e r e  fact 
that  i t  can be reasonably inferred from the evidence tliat tlie Cllevrolet 
automobile was traveling a t  a very rapid speed when i t  vrecked is not 
sufficient to permit a jury to f i i~d tliat such speed caused its wreck, and 
that  its driver was guilty of action'ible negligence. The headnote of 
Fuller v. Fuller in our Reports, 233 S.C. 288, 116 S.E. 2d 776, states: 

"Evidence tending only to show that  the driver of a truck veered 
gradually to the left and ran off the hard surface a t  a point where 
the highway was straight and that  the truck continued on until i t  
struck a tree some 150 feet after i t  had left the highway, resulting 
in the death of the driver and injury to the two passengers, with 
further evidence that  the day was clear and the road dry and that  
there mas no other traffic a t  this point, is insufficient to show that  
the injury to  tlie passengers was the result of the negligence of the 
driver * * *." 

I n  I vey  v. Rolli?zs, 250 K.C. 89, 108 S.E. 2d 63, the Court said: 

"The only established fact is that  there was a collision when the 
automobile in wliicli plaintiff's intestate was riding, traveling in 
its proper lane, 'suddenly swerved sliarply' head-on into the brldge 
abutment. Wliat caused i t  nobody knows. The cause of it rests in 
the realm of conjecture, speculation and guessn-ork." 

"A cause of action must be something more than a guess." Lane v. 
Bryan,  supra. " K e  cannot resort to a choice of possibilities: that is 
guesswork, not decision." Hmzrahan v, TValgreen Co., 243 N.C. 2G8, 90 
S.E. 2d 392. 

I n  Bro~rvz v. Klnsey,  81 K.C. 245, i t  is stated: "The rule is well settled 
that  if there be no evidence, or if the evidence be so slight as not rea- 
sonably to warrant the inference of the fact in issue or furnish more 
than materials for a mere conjectilre, tlie Court will not leave the 
issue to be passed on by the jury." This has bccn quoted with approval 
in Byrd v. Express Co., 139 K.C. 273, 51 S.E. 631, and in Poozley v. 
Sugar Co., 191 N.C. 722, 133 S.E. 12, wliere Brogden, J., tlie writer of 
the opinion, adds in apt  and accurate n-ords: "This rule is both just 
and sound. Any other interpretation of tlie law would unloose a jury to 
wander aimlessly in the fields of speculation." 

The judgment of compulsory nonsuit below is 
A5rmed. 
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BRUCE R. FREEMAN, T/,4 BRUCE'S TAVERN, SEAUREEZE BEACH, WG 
BIINGTON, NORTH CAROLINA. PETITIOXEE v. BOARD O F  ALCOHOLIC CON- 
TROL, STATE OF NORTH CAROLINA, RESPOXDENTS. 

(Filed 28 April, 1965.) 

1. Intoxica t ing  L i q u o r  8 2- 
The State Board of Alcoholic Control is rested with the au tho r ib  to hear 

proceedings to rcrolie a retail beer permit, G.S. 18-78, with right in the 
licensee, after exhausting bib arln~i~iistrative remedies, to appeal to the Su- 
pcrior Court, G.S. 1-13-309, where review is before the judge, G.S. 143-314, 
with right of further appeal to the Supreme Court, G.S. 143-316 

In  proceedings for the rerocation of a retail beer permit, i t  is the duty of 
the Goard of Alcoholic Control to \Wigh the evidence and find facts, and 
its findings a r e  conc l~~s i r e  if supported by material and substantial evi- 
dence. 

3. S a m e ;  Adininis t ra t ive  L a w  § 4- 
A court will not substitute its discretion for tha t  ~ e s t e d  in an  adminis- 

t ra t i re  hoard and will not disturb the discretionary order of such board in 
the absence of fraud, maniftst  abuse of discretion, or conduct in excess of 
lawful authority. 

4. In toxica t ing  L iquor  § 2 ;  Cr iminal  L a w  § 2-Verdict of n o t  gu i l t y  
i n  c r imina l  ac t ion  does n o t  p rec lude  revocat ion  of l icense  f o r  se l l ing  
whiskey. 

Where, in a hearing before the Board of Alcoholic Control, undercover 
agents testify, without contradiction, tha t  they purchased whiskey on the 
premises from the licensee and his agent, the testimony is sufficient to sus- 
tain findings of the Board that  the licensee had allowed whiskey to be sold 
on the premises and had failed properly to supervise the premises, and the  
fact tha t  the licensee had been found not guilty of selling whiskey on the  
occasion in question in a criminal prosecution does not al ter  this result, the 
two proceedings being independent of each other with requirements of 
different degrees of proof. 

APPEAL by the State Board of illcoholic Control from Bone, J., No- 
vember 16, 1964 Nonjury Civil Session, WAKE Superior Court. 

This proceeding originated by notice dated January 29, 1964, to 
Bruce R. Freeman, T/A Bruce's Tavern, Seabreeze Beach, Wilmington, 
North Carolina, to appear before the State Board of Alcoholic Control 
in Raleigh on February 17, 1964, to show cause why his retail beer per- 
mit should not be revoked for: 

"1. Possessing and possessing for the purposes of sale and sell- 
ing and/or allowing the possession and the possession for the pur- 
pose of sale and the sale of tax paid whiskey on your retail licensed 
premiscs on or about August 4, 1963 a t  1:50 a.m. and 10:20 p.m. 
in violation of G.S. 18-78.1 (5) .  
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"2 .  Failing to give retail licensed premises proper supervision on 
or about August 4, 1963 a t  1:50 a.m. and 10:20 p.m. G.S. 18-78.'' 

At the hearing before Earl  L. Weathersby, :lssistant Director, Robeit 
Rievcs and Co~nelius TI-addell, officer; emp!oyed by tlie Board, r e r e  
sworn as witnesses. Both testified they I~ought taxpaid n!iisl;ey by the 
drink at  the Seabreeze tavern on t n o  occakioa? during -4ugust 4, 1963. 
The fir3t t h e e  drlnks ne ie  served hy Bruce Frcwmii from n bottle 
kept under the counter. The price paid I\ as $1.50 The sninc evening tlie 
officers purchasetl t n o  drinks for $1.00, also served in cups from the 
bottle conceded under the counter. Tlieie drinks were served by Walter 
Freeman. At the time of this bale Bruce Freeman was also behind the 
counter. 

Tlie record discloses that  Mr.  Freeman's permit had been suspended 
on t ~ o  prior occasions - once for IbO days and once for 90 days - for 
allowing the sale of whiskey on the licensed prernlses. The last suepen- 
sion order became effective March 7, 1961. 

As h ~ s  only evidence, Mr.  Freeman offered: (1) affidavits of two 
businessmen to the effect that  he and his place of business bore good 
reputations; (2) the court records slion-ing that  he and Walter Free- 
man were charged and convicted in the Recorder's Court of Kew 
Hanover County for the two sales on August 4, 1963, but that  on ap- 
peals to the Superior Court he was acquitted by the jury and a nolle 
pros. was entered in the case against Walter Freeman. 

The hearing officer, Mr.  Weathersby, made detailed findings of fact 
in substance as Officers Rieves and Waddell had testified. H e  con- 
cluded thxt Bruce Freeman had failed to give his licensed prenises 
proper supervision and that  he had allo~ved whiskey to be sold in vio- 
lation of law. Tlie Statc Board of Alcoholic Control reviewed the record, 
adopted as its own the findings made by the hearmg officer, and or- 
dered the license revoked. Mr. Freeman appealed to the Sapcrior Court 
of Wake County. After hearing, the court entered this judgment: 

"THIS CACSE COMING ON TO BE IIWRD upon the appeal by the 
Respondent-Petitioner Bruce R .  Freeman from the Order of the 
State Board of Alcoholic Control revoking tlie beer licensc of Re- 
spondent-Petitioner which was effective as of M a y  15, 196$. and 
alqo the appeal from the Findings of Fact  upon which said Order 
mas allegedly based, and the Court having carefully examined the 
Flndings of Fact  of the Nortli Carolina Board of Alcoholic Control 
and the Order based thereon, and after hearing the argument of 
counsel and the Affidavit of iiddison Hewlett, .Jr., and the Court 
being of the opinion that  the Fmdings of Fact  were based on evi- 
dence of violation of tlie lam regarding the sale of tax paid whiskey 



322 IN T H E  S U P R E M E  COURT. [264 

upon which Bruce R.  Freeman was tried and found not guilty in 
the Superlor Court of New I-Ianover County, and further, upon evi- 
dence as to sales by Walter Erreman of tax paid whiskey by 
Walter Freeman, an employee of Bruce Freeman, and i t  further 
appearing that Walter Freeman x i s  tried in the Recorder's Court 
of S e w  Hanover County on said charges and tliat he was found 
guilty, wliereupon he appealed to the Superior Court of New Han- 
over County, where the case was pending a t  the time of the hearing 
in this cause, and later a 1201 pros being taken, and the Court find- 
ing as a fact tlint the charges herein mnde were the sainc as the 
incidents upon n-hie11 Bruce Freeman and Walter Freeman were 
tried in the S e w  Hanover County Superior Court, tlie case against 
Bruce Freeman havlng been terniinated by a not-guilty verdict, 
and tlie case against Walter Frcaman being pending : ~ t  tlie time 
of the hearing in this cause, and later a no1 pros being taken and 
the Court finding tliat this is in effect placing the Respondent in 
jeopardy on two occasions in separate forums, and that ,  therefore, 
11e should not be held accountable herein. 
"And the Court being of the opinion and finding as a fact t ha t  the 
decision of tlie State of ;?Tort11 Carolina Board of Alcoholic Control 
is not supported by competent material and substantial evidence 
and tliat said decision TTas arbitrary. 
"IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that  the order 
revoking the retail beer permit of Bruce Freeman, the Petitioner- 
Respondent herein be and is hereby reversed as being contrary to 
law." 

From the foregoing judgment, the State Board of Alcoholic Control 
appealed. 

T.  TV. Bru ton ,  A t torney  General,  George A. Goodwyn ,  Staff A t tor -  
n e y  for respondent appellant.  

Add i son  H e d e t t ,  Jr., for petifioner-clppellee. 

HIGGINS, J .  The record of the proceedings before the hearing offi- 
cer disclosed that  tvio ABC employee. (apparently engaged in under- 
cover work) purchased from Bruce Freeman three drinks of whiskey 
for which they paid $1.30 and later in the evening they purchased two 
drinks from Walter Freeman, in the presence of Bruce Freeman, for 
whicli they paid $1.00. In  each instance the drinks mere served in cups 
and from a bottle taken from beneath the counter. There n.as sonle 
discrepancy in the testimony of the officers a s  to whether Bruce Free- 
man or Walter Freeman sold the first drinks and the hour of the sales. 
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On two prior occasions the retail beer license of Bruce Freeman had 
been suspended for lack of supelvision of his premises In tha t  lie had 
permlttcd n-hiskey to be sold thereon. 

On the foregomg evidence, wli~ch was uncontradicted, the hearing 
officer found the facts to be a \  tcstlficd to by the two undercover men. 
The State Board of dlcoliolic Control r e v i c ~ c d  tlie findings and conclu- 
slons, adopted then1 as  ~ t s  on-n, and en te~cd  the order icvolmg the 
permit effective M a y  13, 1964. 

iluthority to conduct a hearing and deterniinc whether a State retall 
b u r  p c ~ m i t  should be revoked is lodged in the State Board of Alcohol~c 
Control by G.S. 18-78, An agglievccl party m ~ y  appeal to the Superior 
Court of IT-ake County after cxliaustlng 11:- nchiinistrative remetlies 
G S. 113-309. 'The revlen- is beforc, the judge, G.h. 143-314, and the scope 
thereof is -et forth ln the ncat succccd~ng sectlon. , in aggncved party 
may apped  to tlie Suple~iic C o u ~ t  for n lcvlew of sl~perlor Court 
judgment. G.S. 143-316. 

The duty to weigh the evidence and find the facts is lodged in the 
agcncy tha t  hears the ~ i t n e s e s  and observes t l ie r  demeanor as they 
t e s t~ fy  - in this case the Board of Alcoholic Control. I t s  findings are 
conclu~ive if suppolted by niaterial and siibstantlal evidence. Campbell 
ZJ. AIlc Board, 263 N.C 224, 139 S.E. 2d 197; Thomas V.  ARC Bonrd, 
258 S C. 513, 128 S E. 2d 884. "Courts will not undertake to control 
thc cxelclse of discrctlon and judgment on the part of menlbers of a 
cornmi-ion in performing the funct~ons of a State agency " TT'zll~nm- 
ston ZJ. R R., 236 X.C. 271, 72 S.E. 2d 609. "When discretionary autho- 
rity is r-e:ted In such commission, tlie court has no power to subst~tute 
its discretion for that  of the comniisqion; and in tlie absence of fraud, 
mnnlfcit abuse of discretion or conduct in excegs of l a ~ f u l  autlionty, 
tlie court has no power to intervene." Pharr  v. Gambnldi, 232 N C. 803, 
115 S E. 2d 18. "Hence i t  iq that  the findings of tlie board, when made 
in good f a ~ t h  and supported by evidence, are final." In  T e  H(la t~ngs ,  252 
N.C 327, 113 S E. 2d 433. 

TTTe hold that tlie evidence before the State Board of Alcoholic Con- 
trol w:is sufficient to sustaln tlic findings that  Bruce Freeman had al- 
lon-cd n hi&y to bc sold on his retail llcensed premises and had faded 
properly to  supervise them Tlie findings are based on the posltlr-e as- 
scrtionq of two ~ ~ i t n e s s e s  wliosc testimony n-as not contradicted. The 
crimlrial trlalg wele independent proceedmgs in which the rewlts did 
not h n d  the Board of Alcoholic Control. The  rules of evidence in crim- 
inal case> rcqulre proof of guilt bcyond a reasonable doubt. So~netiines 
jurles have doubts about the testimony of undercover nitncsses. At  any 
rate the rule of double jeopardy has no application. Tlie verdict of tlie 
jury in a crminal  proiccution does not have the effect of reversing the 
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decision of the Board of Alcoholic Control. .The evidence before the 
Board does not permit the conclusion its action was arbitrary. The 
judgrnent of the Superior Court is 

Reversed. 

TOMJIT HUGH RECTOR, ADMINTS~KSTOR OF THE ESTATE OF DOSALD PERRY 
RECTOR, I ) r c ~ . ~ s r n ,  PLAISTIFF v. CL-iRENCE CLAUDE ROBERTS, Ix-  
DI\~IDUALLY, CLARESCE CLAUI)E ROBERTS. , ~ D M I ~ I B T R A ' J O H  O F  THE 

ESTATE OF DONALD CLAUDE: ROBERTS, DECEASED, AKD JETER FORT- 
NER, A D M I X I ~ T I ~ A I ~ R  OF THL ESTATE OF WILLIAM RALPH BALL, DE- 
CEASED, DwLsDANTR. 

(Filed 2S April, 1965.) 

1. Pleadings § 29-  
Adinissions in a pleading are judicial admissions binding on the party 

making theni. 

2. Automobiles 59 52, 5 3 -  
Where the son is using the automobile provided by his father for family 

purposes and, being present as a passeuger in the car, permits another to 
drive, the son is liable for the driver's negligence under the doctrine of 
agency and the father is liable therefor under the faiuily purpose doctriue. 

3. Automobiles 41a- 
Evidence tending to show that the wreck occurred immediately after a 

9 degree cwve to the driver's left, that the road was crooked and rough, 
that the vehicle was seen some 200 yards from the mrecli being driven sonle 
60 to 63 miles per hour, together with evidence of physical facts as  to the 
condition of tlie ~eliicle after the wreck and that the passengers were 
thrown therefrom and fatally injured, held sufficient to be submitted to the 
jury 011 the issue of the negligence of the clriver in driving a t  an unrenson- 
able and imprudent speed in violation of G.S. 20-141(a). 

4. Automobiles § 3 8 -  

Opinion eridence that the reliicle in question shortly before the accident 
n a s  "going about 60 to 03" will not be held to be without probat i~e force 
bwanse the n-itne~s failed to use tlie phrase "miles per hour," it being ap- 
parent froin the contest that the witness was testifying the vehicle was 
traveling 60 to GS miles per hour. 

6. Automobiles § 41- 

Testimony that a named person was seen driving the car on fire or more 
ownsions during the four hours or so ~ r i o r  to the wreck, the last occasion 
being within a few minutes of the time of the accident, held sufficient to 
be submitted to the jury on the question of whether the named person was 
driving a t  the time of the accident. 



N.C.] S P R I N G  T E R M ,  1965. 325 

APPEAL by plaintiff from Pless, J., November 1964 Civil Session of 
MADISON. 

Plaintiff brought this action to recover damages for the asserted neg- 
ligent killing of his intestate, Donald Perry Rector (licreafter Rector). 
Plaintiff alleges: The persons named in the caption as administrators 
have been duly appointed to administer on the respcctive estates, as in- 
dicated in the caption. Rector, Donald Claude Roberts (hereafter 
Donald) and William Ralph Ball (hereafter Ball) were, on the evening 
of April 21 and the early morning hours of April 22, 1962, riding in a 
1959 Chevrolet onmed and maintained by Clarence Claude Roberts 
(hereafter Robertu) as a family lmrpoze car. ,211 three occupants sub- 
tained injuries resulting in death  hen the Chevrolet, because of neg- 
ligent operation, ran off the l i ighr~ay and turned over. The vehicle, 
when i t  ran off the liighway, was being driven by Ball. Donald had, 
with the knowledge of Roberts, taken the Chevrolet for use a s  a f a m ~ l y  
purpose vehicle. Ball drove the vehicle a t  an unreasonable speed. H e  
failed to maintain a proper lookout or to keep the veliicle under con- 
trol. 

Roberts, individually and as administrator, answered. H e  admitted 
all material allegations of the complaint, except those charging negli- 
gence In the operation of the automobile. 

Fortner, administrator of Ball's estate, anzwered. H e  denied Ball was 
driving, and negligent operation by the driver. Upon the death of Fort- 
ner, defendant Wailin n-as nanied as admn~s t ra to r  of Ball's estate. He 
was made a party defendant and adopted the answer filed by Fortner. 

At the conclusion of plaintiff's evidence, defendants severally moved 
for nonsuit. The motions mere allowed. Plaintiff excepted and ap- 
pealed. 

Wade Hal l  for plaintiff appellant. 
T'an TVinkle, T17alton, Buck & Wall by 0. E. Starnes, Jr., for de- 

fendant Roberts. 
TVzllianzs, TTrilliams ik Morris by Willzam C. Morris, J r .  and James 

F. Blue, I I I ,  for defendant Wallin. 

RODMAY. J .  The appeal pre.:ents these question<: (1) 1s the 
evidence sufficient to permit a finding that  the negligence of the driver 
proxmxtely caused Rector's death? If so, the court should not have 
allowed Robcrts' motion to nonsuit. This is true because Roberts, by 
his answer, admitted the 1959 Chevrolet was maintsined hy him as a 
family purpose car, and was on the night in question being used for 
that  purpose by Donald; Ball was operating the vehicle when the 
wreck occurred; Donald was an occupant of the vehicle a t  that time. 
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These judicial admissions sufficed as to Roberts and Donald's estate to 
establi+ tlie fact that  Ball n.a- tlie operator. T7inson v. Smith, 239 N.C. 
95, 130 S.E. 2d 43; Wzlson 21. Charzdlcr, 235 N.C. 373, 70 P.E. 2d 179. 
These adinissions would impose liability on Roberts and on Donald's 
estate if Rector's death was caused by Ball's negligent operation. Goss 
v. TT'ill~ro~~s, 196 K.C. 213, 145 S.E. 160. 

The n-recli occurred about one or one and one-half miles south of 
Stines' Gulf and ;\ladison Grill, locattd on opposite sides of the liigh- 
way. The car was traveling south toward I\Iarsliall. The highway pa- 
troliiian TV!IO went to tlie w e c k  in response to a telephone call testified, 
"The road from Stines' Gulf and the l\ladlson Grill to wlierc I found 
tl+ car is v e q  c i ~ ~ l i e t i ,  curvy, b u n q y  road. It is considered as open 
country." The operator of Stines' Gulf tedificd, "The road has quite 
a few curves 111 ~ t . "  The Highway C'oinmission had not poatecl signs 
estnbl~qlling a Inasiinunl spcecl. A cwil engineer who surveyed the road 
and the area where tlie wreck occurred testified tha t  one traveling 
south, ar  the Chevrolet was, i ~ o u l d ,  >liortly before reacliing the point 
where thc wreck occurred, encounter a curve to the east, or the driver's 
left. Pictures taken of tlie scene of the wreck, used by several witnesses 
to explain their testimony, show an einbank~nent to tlie left and a de- 
clme to the right. This e~nbnnlinlcnt would effectively obstruct tlie 
view of vcliicles in rounding the curve, which, as indicated by the map, 
Iias a curvature of nlne degrees or more. 

Ball, about 1:30 a m . ,  purchased gas a t  Stines' Gulf for use in the 
Chevrolet. It lcft, traveling north. A few minutes later, i t  was seen 
coming back, traveling in a soutlirwrd direction. X witness testified, 
"At tlie time I observed i t  there, I had an opinion satisfactory to my- 
self tha t  i t  w,vns doing about 60 or 65." Iiobinson's Esso station is about 
200 yards north of tlie place wliere the wreck occurred. MTatcr Brazd, a 
witness for the plaintiff, testified that  he saw the wrecked vehicle pass 
Robinson's station headed in a nortliwartlly direction about 1:50 a.m. 
About ten minutes later, it passed thc station again, headed then in a 
soutlirvardly clirection. H e  tedified, "I have an  opinion satisfactory to 
mpe l f  that  tlic car n a s  going about 60 or 65 when I observed it." 
Within four or five ~ninutc;; after the car passed, he closed the filling 
station and went to tlie scene of the n-reek. The vehicle was tuined over 
and on its right side. The top was crushed in so that it was pressing on 
the seats. Brazil observed three persons in tlie veliicle when it passed 
the filling station, but lie n.as unable to identify anyone. T h e n  he ar- 
rived a t  the scene of tlie I I T ~ C ~ ~ ,  the :~utoillob~le ~ v n ~  approximately 15- 
20 feet from the Iiigliway in a depression. Ball's body was some 8-12 
feet from the automobile. Rector, still breathing, was found some 9-10 
feet from the wrecked automobile. Donald's body was found about 70 
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feet south of the wrecked vehicle. There n-ere skid nlarks on the high- 
way. The windshield was found on the highway. 

Plaint~ff relies on the ev~dence, as summanzed above, to  show un- 
reasonable and unlawful speed. Our statute, G.S. 20-141 ( a  1 ,  makes it 
a crime to operate a motor vehicle a t  a speed greater than reasonable 
and prudent under existing condit~ons. Subsection ( b ) 4  of tha t  section 
fixes a maximum speed of 53 miles per hour. If the Cllevrolet n.as 
driven a t  a speed greater than 53 inilcs per hour, or faster than ~ v a s  
reasonable and prudent under existing condit~ons, the operator was 
negl~gent. Cnssetta v. Conzpton, 256 N.C. 71, 123 S.E. 2d 225; Bridges 
v. Jackson, 2% N C. 333, 121 S.E. 2d 542; K n d e r  v. Martello, 252 K.C. 
474, 113 S.E. 2d 024. It is not contended that  G.S. 20-141ib'l5 has any 
application to the facts of this case. lTTe thinli a jury would he justified 
in finding tha t  the vehicle was, when wrecked, being operated a t  a speed 
of 60-65 m d e s  per hour. TTe can not accept defendants' contention tha t  
the testimony, "the car was going about 60-65," has no probative value 
because the witness failed to  add "miles per hour." W e  have no doubt 
the w i t n e s ~  meant, and that  everyone ~ 1 1 0  heard the witness under>tood 
him to mean, that  he estimated the  speed of the vehicle a t  60-G.S nzrles 
per hour. The oral description of the road, supplemented by the photo- 
graphs, stated to correctly depict the physical condition, ~ ~ o i l l d  support 
a finding that  the vehicle n-as being ol~ernted a t  an unreasonable and 
imprudent speed, contrary to the provis~one of G S. 20 - l4 l ( a ) .  

Plaintiff has offered evidence requiring the submission of an iswe 
to determine the alleged actionable negligence of the operator of tllc 
Chevrolet. If that  question be a n s ~ ~ e r e t i  in the affirn~at~vc,  plaintiff. 
upon the adrniskions and the tcstnnony of defendant Robert., n-oulii 
be entitled to a judgment against him and Donald's e.tate for such 
damages as  the jury might award. Rol~er ts '  motion to nonsuit should 
have been overruled. 

(2)  I s  the evidence sufficient to require jury determination of the 
asserted liability of Ball'. estate for Rector's deat!i? TThat has been 
s a ~ d  above c l iq~ose~  of that  part of the question relating to the negli- 
gence of the operator of the motor vehiclc. But to iinposc l iab~li ty on 
Ball's estate, it  was necessary for plaintiff to go further and offer evi- 
dence on which the jury could find tha t  Ball was driving the autoinol~ilc 
when the wreck occurred. 

The evidence is sufficient for a jury to find these facts: Roberts last 
saw his son alive b c t ~ w e n  7:40 and 8:00 p.m. They werr, a t  that  time. 
some three iniles south of Stines' Gulf. Donald n-as then driving. H e  
was alone. Between 8:30 and 9:00 p.m , the car came to  Stines' Gulf. 
Ball mas driving. H e  purchased gas for the car. Rector and D o n d d  LTere 
with him. They left, headed north. Ball was driving when tiley left. 
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About midnight, the three went to the home of Ball's fiancee, about 25 
inilcs from Alnrshnll. Ball was driving when they arrived. They left 
about 1:00 a m .  The car was next seen a t  Stines' Gulf; that  was be- 
tween 1:30 and 2:00 a m .  Ball was drivlng. H e  purchased more gas. The 
ear headed north when it left Stines' Gulf. Ball was driving. About five 
ninutes later, the car passed Stines' Gulf headed south. Ball wns then 
driving. The car was "doing 60-65." It pcissed Robinson's Esso shortly 
thereafter "going 60-65." Thc witness who last saw it, when i t  passed 
Stines' Gulf, left a few minutes after the Chevrolet passed and went to 
tlie scene of the wreck. Two of the occupants were then dead. Rector 
was breathing, but died shortly thereafter. 

We hold the evidence sufficient to rcquire jury determination of the 
issues raised by the answer of the administrator of Ball's estate. 

Reversed. 

STATE v. DESKIS EDWARD EGERTON, JAMES FRAXKLIN SAPP AND 
JAMES HEKRT PERRY. 

(Filed 28 April, 1SG5.) 

1. Indictment and Warrant 5 8- 
Where the evidence indicates that each of three defendants was present 

and actively participated with the others in the commission of an armed rob- 
bery, and the evidrnce of guilt a s  to each is exactly the same except as  to 
their conf~ssiol~s, the three defendants are properly charged in one bill, and 
the defendants' contention that each was entitled to a separate trial is un- 
tenable. 

2. cPiinina1 Law 8 BO-- 

Where the confession of each defendant is admitted solely against the 
defendant making it, it will not be assumed that the jury ignored the court's 
instruction in this regard. 

3. Arrest and Bail § & 

Where officers are called and arrived a t  the scene of the robbep within 
ten rninutes of itc: commission and are given a description of the men and 
the peculiar weapon us& in coniniitting the offense, and, pursuant to in- 
formation from a "reliable informer," 11ay a morning visit to a certain ad- 
drew, nliere tlicy find one of the suspects in bed with the cover tucked 
under his chin protesting he did not know another suspect who was then 
under the c a ~ e r  by his side, and flnd tlie third suspect in an  adjaining bed- 
room. the otficerv are in possession of such facts as to justify them in tak- 
ing the three into custody for investigation without a warrant. G.S. 1341. 
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4. Criminal Law 3 71- 

Where officers arrest  defendants for a n  investigation of a robbery in 
re5ponse to a (1escril)tion g i ~ e n  b) the victiin and from ii~forlnation received 
from an informer, and warn each defendant that  any admission iuade by 
h ~ m  would be n v d  against hlm, coi~feisions made by defendants ~o lnn ta r i l y  
~vitliin so in^ t n o  hoiirs after a r re i t  a re  coinpetent against each respectirely, 
11otnitl~sta11d111q tlefendants were not then relrresentetl by counsel, the eri-  
dencc tlisclo<ing that  n telrplione n aTailable to them and tha t  nelther 
rtqne<ted that  he be represented by counsel. 

Ox certzorari to review trial and judgment of McKznnon, J., August, 
1964 Regular Criminal Session, WAKE Superior Court. 

This crirnlnal prosecution was founded on a bill of indictment which 
charged that  James Franklin Sapp, Dennis Edward Egerton and James 
Henry Perry, on M a y  29, 1964, did feloniously, by the use and threat- 
ened use of a firearm, to-wit: a shotgun, robbed and forcibly took from 
Charles Brooks the sum of $93.00. The indictment was returned a t  the 
July,  1961 "A" Session, Wake Superior Court. 

Upon a showing of indigency the court appointed separate counsel 
for each of the defendants. After the trial, conviction, and sentence, and 
for the purpose of prosecuting the appeal, the court appointed Mr.  
Hunter to represent all defendants. 

T. TY. Bruton, Attorney General, Harry  TY. McGalliard, Deputy 
Attorney General for the State. 

John V .  Hunter, 111, for defendant appellants. 

HIGGINS, J. The evidence of robbery by the use of a sawed-off shot- 
gun was plenary. The two attendants present and in charge of the place 
of business positively identified the defendants as  being present together 
and participating in the holdup rrhich took place a t  the Publix Oil 
Station in the City of Raleigh between one and two o'clock on M a y  29, 
1964. Both attendants described the shotgun with which one of the 
participants covered Brooks, forcing him to surrender the keys to the 
cash regietcr from which the money was taken. 

I n  obedience to  the call for help, the pol~ce arrived on the scene within 
10 minutcs of the time the participants left. Police Scrgeants Council, 
Stevenson and Gilbert, on information from a "reliable informer," 
went to a rooming house a t  214 IIecl; Street in Raleigh nt 7:20 on the 
morning following the holdup. The officers found Perry in the bed with 
the cover t u c k d  under his chin. I n  reqponse to  their inquiry as to  
whcre Dennis Egcrton was, he denied tha t  lie knew anyone by that  
name. H o ~ e v e r ,  when the officers removed the cover, Dennis Egerton 
was in the bed beside Pcrry. Sapp x i s  in bed in an adjoining room. Be- 
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fore entering, the officers obtnincd permission from one Barnes n-110 was 
in cllnrge of the building. 

Tile officers testified they advised each defendant lie need not innlie a 
statement, but if he did, it nligllt be used agninqt him. Ncitlier m s  ad- 
vised that lie h,xd n right to counsel. Ea1.h defendant, as the court found, 
macle free and voluntary adinissions oi  his involvement. Each, a t  tlie 
preliminary inquiry and again a t  the trial, denied any participation in 
or any knon-ledge of tllc robbery. Each denied maliing any admission 
to the officcrs. Egerton did admit he signed a blank paper for the police. 

The defendants alleged the court cominitted errors in the trial: (1) 
by refusing to grant each defendant a separate trial; (2) by admitting 
their confessions in evidence; (3)  by refusing to discharge them be- 
cause of their illegal arrest and interrogation. 

The defendants were not entitled to a severance. They were jointly 
indicted for a single armed robbery. The evidence identified each as 
being present and actively participating with the others in the comrnis- 
sion of the offense. G.S. 15-152; State  v. Bryant ,  250 N.C. 113, 108 S.E. 
2d 128. This is not a case in which the State seeks to  consolidate separate 
charges. I t  is a one-count bill of indictment alleging a single robbery 
in which all participated. 

The evidence was ample to identify tlie defendants. True, the State 
offered tlie separate admissions of each defendant, involving himself 
and a t  the same time the other two. However, the court took pains 
to instruct the jury that  each admission was evidence only against the 
defendant who made it and should not be considered in anywise to the 
prejudice of the other two. We  cannot assume the jury ignored the 
instruction. I n  this case a severance would require three separate trials 
on exactly the same evidence. except as to the confessions. Sta te  v. 
Mnlpnss,  189 N.C. 349, 127 S.E. 248; S f a t e  v. Lezois, 185 N.C. 640, 116 
S.E. 259. The law does not require such duplication. The evidence 
offered would have warranted a charge of conspiracy as well as of tlie 
substantive offense. Direct evidence of participation was offered. The 
confessions strongly corroborated that direct evidence. In  State  v. 
Bonner, 222 N.C. 344, 23 S.E. 2d 15;  Sta te  v. S o r t o n ,  222 N.C. 418, 23 
S.E. 2d 330, and Stnte  v. Dyer ,  239 N.C. 713, 80 S.E. 2d 769, separate 
trials were required. The parties were separately charged. The evidence 
was not the same against all parties. I n  Bonner tlie confessioas con- 
stituted the sole evidence of participation. The line of dcinarcation be- 
tween the cases which permit the joint trial and those which require a 
severance is clearly drawn. :I joint trial was required in this case. 

We think the information in possession of tlie officers was sufficient 
to authorize the arrest without a warrant. The officers were called and 
arrived a t  the scene of the crime within ten minutes after its commis- 
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sion. They had a description of the men and the peculiar weapon used. 
The stock and barrel of the shotgun had been cut off. A black string 
around the barrel and fastened to the grip ~ e r v e d  as a sling. The dc- 
scription of the men and the weapon, and the information from the 
"reliable informer," resulted in the morning visit of the officers to  214 
Heck Street in Raleigh. They found Perry in the bed with the cover 
tucked under his chin, protesting lie did not know Dennis Egerton who 
was then under the cover by  his side. Sapp was in an adjoining bed- 
room. The officers were in possession of such facts as to j u ~ t i f y  taking 
the three into custody until they could be identified by Brooks and 
Rlarcom. G.S. 15-41; State v. Brown, an te  191. 

The officers took the suspects to tlie police station and placed them 
in separate cells for interrogation. The officers testified, and the notation 
on Egerton's written admission disclosed. that  he signed the confession 
a t  9:23 a.m. on h l a y  29, 1964, about two hours after his arrest .4c- 
cording to the evidence, Egerton, and perhaps Sapp and Perry, made 
admissions of guilt before Brooks and Xlarcom came to the station and 
identified them. 

The evidence on the preliminary inquiry was sufficient to  support the 
court's findings that  the officers cautioned the defendants that  any ad- 
missions made by them could be used against them. Competent evidence 
supports the court's finding and conclusion that  tlie admissions were 
free and voluntary. These admissions were received a t  the time the 
officers were making their investigation. Proper interrogation, after 
warning of the right to keep silent, is a necessary step in criminal law 
investigation. The suspect should have an opportunity to  offer his ex- 
planation of what appeared to  be incriminating circumstances to the 
end that  further investigation may  not only remove suspicion from him 
in case of innocence, but may cause the officers to look elsewhere for 
guilt. A good officer should be as  anxious to clear the innocent as he is 
to  involve the guilty. While the defendants complain tha t  they were 
without counsel a t  the time of their interrogation, the evidence dis- 
closes that  a telephone was available to them and tha t  neither requested 
that  he be represented by counsel. 

No error. 
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WAYNE C. COATS AKD J. NORWOOD ADAMS, D/B/A ELECTRIC SALES 
asn SERVICE V. SAJIPSOS COUSTT JIEMORIAL HOSPITAL, IN- 
CORPORATED. 

(Filcd 28 April, 1965.) 

1. Venue 5 4- 

A county hospital, G.S. 131-126.20, .21 ( a ) ,  28, comes within the purriem 
of G.S. 1-77. and an  action against it for labor and materiak furnished 
arises in the county in which the hospital is  located, and when brought in 
another  count^ is properly remorcrl. 

2. Yenue 3 9- 
Where defendant, in a n  action brought in the recorder's court of the coun- 

ty of plaintifl"~ residences, mores to dismiss on the ground that the action 
could be instituted only in the county where the cause of action arose under 
G.S. 1-77, and, upon refusal of the  motion, defendant appeals to the Superior 
Court, the Superior Court properly treats the motion to dismiss a s  a motion 
for change of venue, and properly remores the action, notwithstanding tha t  
the recorder's court could not have so removed the  action. 

3. Appeal and Error § 3- 
An appeal from a ruling on a motion for a change of venue under G.S. 

1-77 is  not premature. 

APPEAL by plaintiffs from Clark, S. J., September 14, 1964 Civil Ses- 
sion of HARNETT. 

Plaintiffs, residents of Harnett County, brought this action in the Re- 
corder's Court of Harnett County on September 10, 1963, to recover the 
sum of $3,536.92, the amount allegedly due from defendant for material 
furnished and labor performed on the Pampson County RIemorial Hos- 
pital a t  Clinton. Before time for answering had expired, defendant 
moved to dismiss the action for the reason that the same "must be 
maintained in Sampson County." In  support of the motion defendant 
filed an affidavit, by the administrator of the Sampson County Me- 
morial Hospital, in which the affiant averred that defendant is a non- 
stock, non-profit corporation organized under Chapter 55h of the Gen- 
eral Statutes; that i t  is governed by a board of trustees appointed by 
the Sampson C'ounty Board of Commissioners; that, under a 10-year 
lease, it occuples prcinises ownccl and provided for that purpose by 
Sampson County under the BIunicipal Hoqpital Facilities :ht ,  G S. 
131-126.18 through (2.8. 131-126.30; and that, in the event of dissolu- 
tion, dcfcndnnt is ohligated to transfer all assets, excluding those pro- 
vided by the Ford Foundation, to Sanipon County. Plaintiffs do not 
controvert the affiant's itnte~nents in this afficlavit. 

The judge of the Recorder's Court held "that the proper venue of 
this action is Earnett County" and overruled the motion "that this 
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action be dismissed or removed." Defendant appealed to the Superior 
Court, where Judge Clark treated the motion to dismiss as a motion 
for a change of venue. He  held ( I )  that  the c a u e  of action arose in 
Sampson County; (2) that  the action was against a public agency of 
tha t  county; and (3) that  under G.S. 1-77 the proper venue is Samp- 
son County. From his order removing the cause to the Superior Court 
of Sampson County, plaintiffs appeal. 

;lIorgan, Jt'iLLiams and D e B e v y  for plaintiffs, appellants. 
Taylor, Allen & Warren for defendant, appellee. 

SHARP, J. G.S. 1-77 provides that  actions against a public officer 
or person especially appointed to execute his duties, for an act done by 
him by virtue of his office, must be tried in the county where the cause, 
or some part thereof, arose. Any consideration of G.S. 1-77(2) involves 
two questions: (1) I s  defendant a "public officer or person especially 
appointed to execute his duties"? (2)  I n  what county did the cause of 
action in suit arise? Here plaintiffs make no contention that  the cause 
of action arose elsewhere than in Sampson County. The crux of their 
argument is that  the venue of this action is determined by G.S. 1-82, not 
by G.S. 1-77, for that  defendant is not "a public officer." 

G.S. 1-77 does not expressly include within its provisions municipal 
or quasi-municipal corporations or their agents. 

" ( B ) u t  these are public agencies, created and recognized by law, 
and charged with public duties which they execute by and through 
their officers and agents. Actions against them are inherently local 
in their nature, in the absence of an express statute to the con- 
trary, and sound public policy forbids that  such officers should be 
required to forsake their civic duties and attend the courts of a 
distant forum." RIcIntosh, North Carolina Practice and Pro- 
cedure § 284 (1st Ed.  1929). 

This Court early held that  actions against counties must be brought in 
the county sued, Johnston v. Commissionm, 67 N.C. 101, and, since 
"cities and towns are of the like nature, and should stand upon the same 
footing," Jones v. Statesvdle, 97 N.C. I G ,  86, 2 S.E. 346, 347, the prin- 
ciple was extended to actions against them. I h d . ;  Gorlfre!y v .  Powcr 
Co., 224 N.C. 637, 32 S E. 2d 27; Cecil v. High Pomt ,  163 K.C. 431, E l  
S.E. 616. See Powell v. Housing Azcthonty, 251 N.C. 812, 112 S E. 2d 
386. 

I n  Light Co. v. Com?niss-i'on~rs, 151 N.C. 558, 66 S.E. 569, plaintiff 
Brevard Light and Power Company I~rought an action in the Superior 
Court of Transylvania County against the Light and Water Conmis- 
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sioners of Concord, a corporation created by the legislature as an 
agency of the City of Concord, for a breach of contract to deliver cer- 
tain machinery. Klien defendant's mution to remove the action to 
Cabarrus County n-as denied, defendant appealed to tlils Court, which 
said, 

"(Tjlie real question is whethcr the defendant is simply an 
agency of the clty of Concord, charged with iniportant duties, 
public in their nature. TVe think that it is . . . . (T)he  defendant's 
motion to remove the action for trial to the county of Cabarrus, 
in which the city of Concord is situate, ought to have been allowed 
. . . ."Id. a t  560, 66 S.E. a t  570. 

Admittedly defendant is not a municipality in the sense of a political 
subdivision such as a city or a town or a quasi-municipality like a 
county. State ex rel. O'Seal v. Jennette, 190 N.C. 96, 98, 129 S.E. 184, 
185. G.S. 131-126.28 does, however, declare the establishment, construc- 
tion, maintenance and operation of hospital facilities to be public and 
governmental functions; and, under the provisions of G.S. 131-126.20 
and G.S. 131-126.21(a), Salnpson County has delegated to defendant 
its authority to exercise these functions. Defendant is, therefore, an 
agency of Sampson County; and, under the facts here disclosed, if the 
cause of action arose in Sampson County, defendant is entitled to have 
the case tried there, G.S. 1-77; otherwise it must be tried in the county 
where the cause of action did arise, lllurphy v. High Point, 218 Y.C. 
597, 12 S.E. 2d 1 ;  McFadden v. iliraxuell, 198 N.C. 223, 1.51 S.E. 230; 
Watson v. Mitchell, 108 N.C. 364, 12 S.E. 836. 

Patently, this cause of action arose in Sampson County. Plaintiffs 
furnished to defendant there all the material and labor the value of 
which they now seek to recover in qutrntum valebant and in quantum 
nzeruit. The debt is the cause of action, and i t  arose where the debt 
originated. Stet7le v. Commissioners, 70 N.C. 137, 139. "A broad, general 
rule applied or stated in many cases is that the cause of action arises 
in the county where the acts or omissions constituting the ba+ of the 
action occurred." Annot., Venue of actions or proceedings against public 
officers, 48 A.L.R. 2d -123, 432. 

Judge Clark correctly treated defendant's motion to dismiss as a 
motion for a change of venue. State ex rel. Cloman v. Stnton, 78 N.C. 
233. In  the motion defendant had pointed out that Sampson County 
was the proper venue. Since this cause of action arose in Sampson 
County, G.S. 1-77 -subject to G.S. 1-83 -requires that the trial be 
had in Sampson County. Xltliough the Recorder's Court of Harnett 
County could not have removed the case to Sampson County, Love- 
grove v. Lovegrove, 237 K.C. 307, 74 S.E. 2d 723, yet, when the action 
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came to the Superior Court of Harnett  County on appeal, the judge 
piopeily rcinovcd the case to the Superior Court of Sainpson County. 
Upon the facts here disclosetl it 11-ould have been error had the jlldce 
refused to rcmove tile case. Tjnon  v. H a m ,  158 S .C .  341, 74 S E. 1. 
TT71ien :in actlon is ii:stitutecl in the wrong county, the Supc~icr  Court 
should, upon apt  i l ~ o t ~ o i ~ ,  1e1no.c7e the action, not diwnlsb it. G.:'. 1-83; 
TT'~gg~?ls 2'. Trust Po., 232 S .C.  391, 6 1  S.E. 2d 72; Godfrey v. Power 
Co., supra; D i r o ~ l  v. Haar, slipm; State e.c rel. Cloman v. Statoll, supra; 
AIcIntosh, op. czt. supru $S 294-296. An appeal froin a ruling on a 
motion for a change of vcnue under G S. 1-77 is not premature. Cecd V .  

High Poznt, supra (appeal by plaintiff) ; Dzxon v. Haar, supra (appeal 
by defendant). 

Affirmed. 

THOJIAS ROT E-IUFFRIAN r. OCCIDENTAL L I F E  INSURBKCE COMPANY 
OF RALEIGH, NORTH CAROLINA. 

(Filed 28 April, 1965.) 

1. In su rance  8 3- 
While ambiguities in a policy of insurance will be construed against in- 

surer, policies, like all other written contracts, must be given a reasonable 
interpretation, and if the meaning of the parties from the language used is 
plain and unambiguous such meaning must be giren effect. 

2. Same-- 
While punctuation is ineffective to control the construction of a policy a s  

against the plain meaning of its language, when the  sense of the contract 
has been gathered from its words, punctuatio~l may be used more readily to 
point out the d i~ i s ion  in the parts of the sentences. 

3. I n s u r a n c e  3 30- 
Proviqion of a policy that if insured sustained personal injury "effected 

solely through e\ternal, violent and accidental means . . ., and which re- 
sults . . . in anF of the losws enumerated in the schedule of losses and in- 
demnities, which appears beioy, nithin 90 days thereafter, the compnny 
will pay . . .," A d d  not to c o ~ e r  the loss of a foot suffered more than !I0 
days after accirleiltal injury, the time limitation being valid and the policy 
bring unamhiguonq tha t  the losr must occur within the time specified after 
injury and not that  insurer would pay within such time. 

R o ~ x a s .  J., took no part  in the consicleration or decision of this case. 

APPEAL by defendant from Johnston, J., September 1361 Regular 
Session of WILKES. 
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Action to recover insurance benefits. 
The conlplaint alleges these facts: Chi 29 Sovember 1955 defendant 

Insurance Company lisued to plaintiff a llfe msurance policy, number 
2026'71, contamng a "Supplement" in vhich "defendant sgrced to pay 
to the plamtiff the sum of .$2,500 . . . if plaintiff sustained personal 
bodily injury effected colely through eutcrnal, violent and accidental 
means resulting In tlie loss of one foot." Plalnt~ff sustained such injury 
"resulting in tlie loss of his riglit foot on September 5, 1959." Plaint~ff 
gave defendant timely notice, filed proof of loss, and demanded pay- 
ment of said sum of $3500. Defendant refuses to pay. Plaintiff has 
paid the premiun~s, and the policy and supplement are in full force. 

Defendant, answering, admits the issuance of the pollcy, payment of 
premiums by plaintiff, the pollcy and supplement are in force, and it 
has refused to pay the $2500 demanded. Defendant also admlts that  
plaintiff "sustained a personal bod~ly  injury effected solely through ex- 
ternal, violent and accidental means, which injury resulted in the loss 
of plaintiff's right foot on September 5, 1959." But defendant avers that  
the said injury occurred on 4 3Iarch 1959, and the loss does not come 
within the coverage of the supplement for the reason that  the loss of 
tlie foot did not result from the Injury usrthm 90 days after the occur- 
rence of the injury. 

After the jury had been impaneled the insurance policy was admitted 
in evidence by stipulation of the parties. Plaintiff then moved for judg- 
ment on the pleadings. The court dismissed the jury and entered judg- 
ment, the pertinent portions of which are as f o l l o ~ s :  

"It . . . appearing to the Court that  defendant contends that  
the personal bodily injury sustained by plaintiff resulting in the 
loss of plaintiff's foot occurred on March 4, 1959, which was more 
than ninety days from the date of the loss of plaintiff's right foot; 
and i t  further appearing to the Court tha t  plaintiff contends and 
stated he had evidence that  he sustained personal bodily injury 
within 90 days of the loss of his right foot. 

"The Court being of the opinion tha t  as a matter of law the 
plaintiff is entitled to recover under said supplement . . . , irre- 
spective of the date of plamtiff's personal bod~ly  injury resulting in 
1 he loss of plaintiff's right foot, tht. Court construing and interpret- 
ing said supplement to said policy to tlie effect that  within 90 days 
after the plaintiff's loss of his right foot, the defendant agreed to 
pay plaintiff . . . $2.300.00. 

"IT IS THEREFORE ORDERED, 1 1 ~ , ~ ~ ~ ~ ~ ~  AND DECREED that plain- 
tiff shall have and recover of the defendant the sum of $2,500.00 

11 . . .  
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Ferree R. Brewer and McElwee & Hall for plaintiff. 
Whicker and Whicker and Smith, Leach, Anderson & Dorsett for 

defendant. 

MOORE, J. The sole question for dec>iqion is whether the court he- 
low properly interpreted the applicable provision of the insurance policy. 

The "Supplement" to the insurance policy provides : "It  is agl eeci 
. . . that if the Insured . . . shall sustain PERSONAL BODILY IXJUKY 
which is effected solely through external, violent and accidental mean.: 
. . . , and which directly and independently of all other causes re- 
sults in any of the losses enumerated in the scliedule of loses  and in- 
demnities, n-hich appears below, within 90 days thereafter, the com- 
pany mill pay . . . to the Insured . . . :" (according to the schedule) 
$2300 for loss of one foot. 

Plaintiff contends that  there is ambiguity in the language employed, 
and one of the interpretations of which the supplement is reasonably 
susceptible is that  insurer agrees to pay insured $2300 wzthin 90 days 
after loss o f  a foot. On the other hancl, defendant contends that the 
meaning is clear and unambiguous, and insurer agrees to pay insured 
$2300 if the loss of a foot results withzn 90 days after the znjrtry. 

The judge adopted plaintiff's interpretation and applied the rule that  
if the terms of an  insurance policy "are susceptible of two interpreta- 
tions, the one imposing liability, the other excluding it,  the former is to 
be adopted and the latter rejected, because the policies having been 
prepared by the insurer, or by persons skilled in insurance law and act- 
ing in the exclusive interest of the insurance company, i t  is but meet 
tha t  such policies should be construed liberally in respect of the  persons 
injured and strictly against the insurance company." Electric Co. v. In- 
surance Co., 229 N.C. 518, 50 S.E. 2d 295. 

But  ('policies of . . . insurance, like all other written contracts, are 
to be construed according to their terms. If plain and unambiguous, the 
meaning thus expressed must be ascribed to them." Electric Co. v. In- 
surance Co., supra. Policies of insurance must be given a reasonable in- 
terpretation consonant with the apparent object and plain intent of the 
policies. Parker v. Insurance PO., 239 N.C. 113, 130 S.E. 2d 36. In  our 
opinion the pertinent terms of the subject policy are plain and unam- 
biguous. From a consideration of the "Supplement" as x whole, it is 
clear that  the intent is to indemnify insured for such specified loss as 
occurs ~ ~ i t h i n  90 days aftcr the injury which, directly and indepen- 
dently of all other causes, gives rise to the loss. 

We are confirmed in our opinion by the sentence structure and punc- 
tuation employed. It is true that  punctuation or the absence of punc- 
tuation in a contract is ineffectual to control its construction as against 
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the plain meaning of the language. Stanbnck v. Insltrnnce Co., 220 N.C. 
494, 17 S.E. 2d 666; Rcnl Estate C o v i p a ~ ~ y  v. Blar;d, 152 S .C.  28.5, 67 
S.E. 483. However, after t l ~ e  3en.e of tlie contract has becn gathered 
from its words, punctuation niay be used more readily to point out the 
division in tlie parts of the wntences. 17 Am. Jur. 2 4  Contract5, 8 279, 
p. 693. To  such as may entertain any doubt as to the meaning of the 
"Supplen~ent," the coninla i ~ n m e d i a t ~ l y  following the phrase "n-itliin 
90 days tlierenftcr" should imlie tlie meaning crystal clear. The pro- 
vision in question consists of a sentence containsng a l~rincipal clause 
and a subordinate clause. The subordinate clause begins with the words 
"if tlic Insured"; the principal clause begins with the words "tlie Com- 
pany n-ill pay"; thcse clauses are separated by a comma. I n  tlie proper 
use of punctuation, subordinate or dependent clauscs introduced by 
('if", "t1~oug1i0, "~vlien", "whilc", etc., arc generally set off by commas. 
I n  the provision or sentence in question, the expression "wl~icli appears 
below" is a parenthetical phrase which is properly preceded and fol- 
l o w d  by commas, and the phrase and the commas could be omitted 
without affecting the  meaning of the sentence. The words "within 90 
days thereafter" is an  adverbial phrase modifying "results." "There- 
after" means "after the injury." Stripping the sentence of parenthetical, 
limiting and explanatory phrases, it says this: If the insured silall sus- 
tain injury n~hich results in loss of a foot within 90 days thereafter, the 
company ~vil l  pay the insured $2500. I t  may also be stated thus: The 
company will pay to the insured $2500, if the insured shall sustain in- 
jury which rcsults in the loss of a foot within 90 days thereafter (after 
the injury). 

Time limitations in insurance policies, of lees than 90 days, within 
whicli indemnifiable loss must occur from the date of an accident or 
injury, have becn approved as to reasonableness by this Court. Parker 
v. Inszuance Co., supra; Clark v. Insurance Co., 193 N.C. 166, 136 
S.E. 291. 

The court below erred in construing the meaning of the contract. The 
cause is remanded to superior court for a determination whether the 
loss complained of occurred within 90 days after personal bodily injury, 
and, if so, wliether such injury, direclly and independently of all other 
causes, produced the loss. 

Error and remanded. 

RODMAN, J., took no part in the consideration or decision of this case. 
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DEWEY R. PARKER, J A Y  C. PARKER ASD BOB PARIWR, TRIDIXG A N D  

Dolsc E u s r h ~ w  '1s PAR1TI:R 1':LIXTRIC COJIPANY v. WORCESTER 
MUTUAL F I R E  ISSrRL?;CE COJIP.iNT. 

(Filcd 28 April, 1063.) 

Insurance 9 73- 
A policy covering loss of personal property located in the building "oc- 

cnpietl 11g the insurrd" ininrts the property in the buildinq occupied by the 
~nsnretl a t  the time the policy war ~ s i u c d  and nowhere e l v ,  ant1 even 
though the policy stipulatef the building was situated on the snuth side of 
a nanleil street of a municipality the terlns of corernge cannot he enlarged 
to i~icludc also prol~ertg stored by insured in an  additional bliilding on the 
south side of the nnuled street when insured had no propcrty in the second 
building a t  the time the policy was issued. 

APPEAL by plaintiffs from XcConne l l ,  J., Regular January 1965 Civil 
Session of WILKES. 

Plaintiffs brought this action to recover their loss resulting from a 
fire on M a y  9, 1963, which destroyed the contents of a building known 
as the Welhorn Building, located on the south side of Main Street, 
Wilkesboro. They alleged defendant had insured the contents of that 
building against damage by fire. 

Defendant admitted issuing a policy protecting plaintiffs against loss 
by fire because of damase to the contents of a building on the south 
side of Itfain Street in Wilkesboro. I t  averred the building described in 
the policy was the one kno~vn as the Smithey Building - not the We!- 
born Building. 

At the conclusion of plaintiffs' evidence, the court allowed defen- 
dant's motion for nonsuit. Plaintiffs appealed. 

H a y e s  R. H a y e s  for plaintiff appellants.  
Ferree cQ Brewer for defendant  appellee. 

RODMAN, J .  The uncontradicted evidence establishes these facts: 
On February 26, 1962, defendant's authorized agent delivered to plain- 
tiff. a policy of insurance. This policy insured plaintiffs "against all 
DIRECT LOSS BY FIRE, LIGHTNIXG AXD BY REMOVAL FROM PREWSES 
ENDAKGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT 
AS HEREINAFTER PROVIDED, t o  the  property descmbed herein whi le  located 
or contnzned as  desc i~bed  i n  this policy, or pro rata for five days a t  each 
proper place to which any of the property sliall necessarily be removed 
for preservation from the perils insured against in this policy, b u t  n o t  
elsewhere." (Emphasis supplied.) The policy provided protection for 
five years, beginning Rlarch 8, 1962. The claimed loss amounted to $6,- 
852.30. On the face of the policy is the following: 
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"Item No. ..... .. .. ...... DESCRIPTION AND LOCATION OF PROP- 
ERTY COVERED. 

Amount Fire or Fire Sliow construction, type of roof and 
and Estended Cover- occupancy of buildings covered or 
age, or other Peril: containing the property covered. If 

occupied as a dwelling state number 
$10,000.00 of families : 

On all contents in a two-story, masonry, 
approved roof, occupied by owner as 
PARKER ELECTRIC COMPANY, situated S/S 
of Main Street in Wilkesboro, N. C." 

When the policy was delivered, and on its effective date, Parker 
Electric Company was engaged in business a t  111 and 109 south side 
of Main Street. Tha t  building was a two-story, masonry building with 
an approved roof. I t  was known as the Smithey Building. I t  was not in 
fact owned by the three individuals trading as Parker Electric Com- 
pany, but one-half of the building was owned by the members of the 
partnership and their respective wives, and the other half was owned 
by hl r .  Hubbard. A representative of the North Carolina Fire Insurance 
Rating Bureau went to Wilkesboro to rate the Smithey Building "in 
order that we might get this policy of insurance." The only place where 
plaintiffs stored merchandise in 1962 was 111 and 109 Main Street. 
Plaintiffs had never stored any n~erchandise in the Welborn Building 
until February 1963. It was, when the fire occurred, operating and had 
merchandise stored in the Smithey Building and in the Welborn Build- 
ing. 

The agent who issued the policy of insurance knew, prior to the fire, 
tha t  plaintiffs were operating and storing merchandise in both the  
Smithey Building and in the Welborn Building (the building which was 
burned). The record is not clear as to whether the Welborn Building 
could be denominated a "two-story building." For the purpose of the 
appeal, we assume that  the jury could so find. 

There is no evidence of any request by plaintiffs to amend the policy 
so as to specifically include merchandise in the VTelborn Building. 

Plaintiffs contend the policy afforded protection for loss by fire of the 
contents of any two-story building on the south side of Main Street 
in Williesboro in wl~ich they did business. Defendant contends that  the 
pollcy, by express language, was limited to t!le contents of the building 
occupied by Parker Electric Company in 1962, and could not tlicrerlfter 
be enlarged to cover the contents of' other buildmgs which plaintiffs 
might occupy, without an agreement of the parties evidenced by an 
endorsement on the policy. 
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There is no suggestion that  the property which was burned was ever 
in the Sni they Building. The record docs not show the distance be- 
tween the Srnitliey and Welborn Buildings. It is, however, stated in one 
of the briefs that  they were in different blocks. 

TTe are not :it llbcrty to disregard the esprcas provisions of the policy. 
I n  clear and unmi~takable language, defendant insured property lo- 
cated in the building occupzed b y  the znsured. This language is ex- 
prcssly authorized by qtatute, G.S. 58-176. I t  is a material part of the 
contract; it cannot be ignored. The policy insured the contents of a 
budding damaged by fire. What building? By  express language, it was 
the building occupied by insured when the pollcy was issued-not 
elsewhere. Rosenthal v. Insurance CO. of S o r t h  Arnerm,  119 N.W. 155; 
Iowa X u t .  Ins. Co. v. Hayutm,  201 P 2d 371; So~itherrt Underwriters 
v .  WzlL~arns Lumber Co., 38 S.W. 2d 177; Peony Park v .  Secum'ty Ins. 
Co. of S e w  Haven, Conn., 289 N.W. 848; Lzv~rpool & London c+k Globe 
Ins. Co. v. Georgia Auto 13 S.  Co., 113 S E. 138; Cole v. Kansas Ci ty  
Fzre R. M a m e  Ins. Co., 25-2 S.W. 2d 304; Hines v .  Home Inswance 
Company of ATew York ,  128 A. 2d 447; English v. Franklin Fire In- 
surance Company of Philadelphia, 5.2 Am. Rep. 377; Bryce v. Lorillard 
Fire Insurance Company, 14 Am. Rep. 249; 29 Am. Jur. 83-84; 45 
C.J.S 234-235; 4 Appleman, Insurance Lam and Practice, p. 208. 

Affirmed. 

CLARA H. BURNETT v. WILLIAM P. CORBETT AND ADRIAN VERZAAL, 
TRADIXC BND DOING BUSINESS A S  DIXIE  BLUE FaRhfS  A S D  TR~DING AND 

DOISG BCSINLSS AS HILTON GARDEN (:ESTER, 
AND 

RICHARD L. BURNETT v. WILLIAM P. CORBETT AND ADRIATY VER- 
ZAAL, TRMISG ARD DOISO BUSINESS AS DIXIE  BLUE FARMS AND 

TRADIXG ASD DOING BUSINESS AS HILTOS GARDEN CENTER. 

(Filed 25 April, 1963.) 

1. Xutomobilcs 10- 
The ~ io l a t ion  of the s t a tu toq  requirement tha t  a motorist not follow a 

preccdinq ~el i ic le  more closcly than is rcasonnble and prudent under the 
c ~ r c m n t n c e s  i.: nephgence p c r  sc, and ordinarily the mere fact of a colli- 
sion with the ~ e h i c l e  ahead furnishes some evidence tha t  the motorist to 
the rear nab not 1;eel)iny a propcr lookout or tha t  he was following too 
closely. 

Evidence tending to show that defendant's truck, approaching from the 
oplrosite direction, suddenly ran  to its left across the highway in front of 
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the rehiclr prccecliug plaintiff. tha t  the driver of the vehicle preceding 
plaintiff was able to stop ~ i t h o u t  hitting the truck, but t ha t  plaintiff was  
nnnble to stop before hitting the preceding vehicle, held sufficient to show 
that ylaiiltitf was  following the preceding vehicle too closely and tha t  she 
was i ~ o t  keeping a proper lookout, constituting contributory negligence a s  
a matter of law. 

APPEAL by plaintiffs from B u n d y ,  J., September 1964 Civil Session 
of NEW HANOVER. 

Consolidated actions for personal injuries and property damages, 
respectively. 

These two cases grow out of an automobile collision which occurred 
about 2:00 p.m. on September 1, 1962, in a 45 NPH speed zone on 
Oleander Drive (highrvays 74 and 76) a mile or less east of the city 
limits of Wilmington. The weather nras clear, and the four-lane high- 
way was dry and straight. Plaintiffs allege and offer evidence tending 
to establish these facts: Plaintiff h[rs. Burnett, operating the auto- 
mobile n-hich her husband furnished her, was traveling toward Wil- 
mington in the outside lane for westbound traffic. She was following 
another automobile, being driven in the same lane by hIrs. Ethel 
hIoore. A pickup truck, operated by defendant Corbett a t  a speed of 
50 J I P H ,  was approaching these two vehicles from the opposite di- 
rection, traveling toward Wrightsville Beach. Corbett applied his brakes 
suddenly. "As a result his brakes caught, and he swerved, and he went 
across to the north side of Oleander Drive" ahead of ilIrs. Moore's 
car. She mas able to stop without hitting the truck, which came to rest 
on the north shoulder. hlrs. Burnett struck the Moore car in the rear. 
In  the collision Mrs. Burnett received sprains, and Mr. Burnett's car 
was damaged in the amount of $1,000.00. The truck collided neither 
with the Moore nor with the Burnett car. 

At the conclusion of plaintiffs' evidence, defendants moved for judg- 
ment of nonsuit. The court allowed each motion and dismissed both ac- 
tions as to each defendant. Plaintiffs appeal only from the dismissal of 
the actions as to defendant Corbett. 

Addison Hezclett ,  Jr., for plaintiffs, appellants. 
Hogzie, Hi l l  & R o w e  for W i l l i a m  P. Corbet t ,  defendant ,  appellee. 

SHARP, J. This appeal involves only the question of nonsuit. We 
may concede, as defendant tacitly does. that plaintiffs offered sufficient 
evidence of his negligence to repel the motion. Thus the inquiry is con- 
fined to this question: Does the evidence establish as a matter of lam 
that negligence on the part of &3[rs. Burnett was a proximate cause of 
her personal injuries and of Mr. Burnett's property darnage? Clon tz  v. 
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Krinzminger, 233 X.C. 232, 116 S.E. 2d 804. Defendant contends, in 
accordance with his plea of contri1)iitory negligence, that  plaintiffs' evi- 
dcnce cliscloxs ( I )  that  l l r s .  Burnctt, operating the automobile on-ned 
11y her hu~i)nnd, n-as negligent in that  (a) she failed to keep a proper 
lookout and (b)  she wab following the Noole vehicle closer than was 
reason,ible and p~iident under tlie ciicurustance.; and ( 2 )  that  Mrs. 
Burnett'. negligence was one of the proxiinate causes of her collision 
w\.;tli the vclucle nl~cad. 

G.S. 20-132(a) pronde.: "The driver of a motor vehicle shall not 
follow another rcliicle more closely than is rensonable and prudent, 
with regard for tile safety of others and due regard to the speed of such 
vehicles and the traffic upon and condition of the highway." A viola- 
tion of this section is negligence per sc, arid ordinarily the mere fact of 
a collision with the vehicle ahead furnishes some evidence that  the ino- 
torist to the rear was not keeping a proper lookout or that he was 
following too closcly. Dunlap v. Lee, 257 N.C. 447, 126 S.E. 2d 62; 
Clontz v. Knmnzznger, supra; Smzth v. Raudzns, 233 N.C. 67, 116 S.E. 
2d 184. See Jones v. Atkins Co., 239 N.C. 633, 638, 131 S.E. 2d 371, 375; 
Annot., Driver's failure to maintain proper distance from motor vehicle 
ahead, 85 ,4.L.R. 2d 613. 

Mrs. Burnett testified that  she was traveling about 40 MPH some 
40 feet behind Rlrs. Rloore. Under the circumstances this was too close. 
When Mrs. Burnctt first saw the truck, i t  was coming across the high- 
way west of Rlrs. Moore "headed for her car, but she stopped before 
he got over there." Mrs. Burnett said, "I didn't see her come to a stop; 
she just stopped suddenly. I first saw her when I hit her." The conclu- 
sion is inescapable that  Mrs. Burnett mas following the Moore car too 
closely, that shc was not keeping a proper lookout, and that  these 
breaches were a proximate cause of the accident. Black v. Mzlling Po., 
257 Y.C. 730, 127 S.E. 2d 515; Crotts v. Transportatzon Co., 2-16 N.C. 
420, 98 S.E. 2d 502. 

The judgment of nonsuit is 
Affirmed. 

STATE v. J. G. UPCHURCH. 

(Filed 28 April, 1965.) 

1. Indictment and Warrant § 9; Receiving Stolen Goods 5 2- 
An indictment charging defendant with receiving, with knowledge they 

had been stolen, a specified number of cartons of cigarettes and cases of 
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beer and a case of sardines belonging to a named person, held snfficiently 
definite and not subject to arrest of judgment for failure to aver the brand 
names of the goods. 

2. Receiving Stolen Goods § 5- 

Eridence tending to shorn that certain goods were stolen and carried to 
defendant's 11L1ce of business by the thieves and that the thieves sold the 
goods to detendant a t  about half of the wholewle price, and that defendant 
linew the goods had been stolen, held sufficient to take the issue of defen- 
dant's guilt to the jury. 

3. Criminal Lam 71- 
After officers hnd served a warrant upon defendant for receiving stolen 

goods, defendant roluntarily engaged in n conrersation with the officers in 
respect to the merchandise he mas charged with receiving, and in the course 
of the conrersation made incriminating admissions, held there being evi- 
dence that the admibsions were freely and voluntarily made without in- 
ducement by promises, threats or coercion, the admission of the admissions 
mill not be held for error, notwithstanding defendant was not warned that 
anything he said might be used against him or that he had a right to em- 
ploy counsel. 

APPEAL by defendant from M c K i n n o n ,  J., 5 October 1964 Regular 
Criminal Session of WAKE. 

Criminal prosecution on an  indictment charging that  on 3 August 
1963 defendant, 30 cartons of cigarettes, 20 cases of beer, and one case 
of sardines of the value of $152, of the goods and chattels of James 
Keith, before then unlawfully, wilfully and feloniously stolen, taken 
and carried away, did unlawfully, wilfully and feloniously receive and 
have, the said defendant then and there well knowing said goods and 
chattels to have been unlawfully, wilfully and feloniously stolen, taken 
and carried away. 

Plea: Not guilty. Yerdict: Guilty as charged in the indictment. 
From a judgment of imprisonment for 12 months, defendant appeals. 

At torney  General T .  TY. B r u t o n  and Assistant A t t o r n e y  General 
Charles TV. Barbee, Jr., for the State .  

17arDorozigh, Blanchard & T u c k e r  for defendant  appellant.  

PER CURIAM. Defendant assigns as error the denial of his motion 
to arrest judgment. His contention is that  the indictment is fatally de- 
fective, in that  it does not allege the brand names of the cigarettes, beer, 
and sardines. The indictment alleges the ownership of the 30 cartons of 
cigarettes, the 20 cases of beer, and the one case of sardines stolen, and 
their value. This was a s~lfficient description to apprise defendant as to  
the property lie was charg,ed with having received, and no minute de- 
scription of the cigarettes, beer, and sardines by brand names is re- 
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quired. The  description of these goods in the indictment is sufficient to  
support the judginent and precise enough so that  a judgment under tlie 
indictment could be used as a bar to any suhequent  prosecution. If 
defendant desired a dczcr~ption of the brand mine. of these good.;. he 
could have requested before trial a bill of particulars. S. v. Kosky, 
191 110. 1, 90 S.W. 2d 4 2 ,  and cases clteti on this queztlon; S. I , .  ,Cnzlth, 
2.50 110 350, 1.57 5.W. 319; L 1 l ~ n ~ m  tl. Sta tc ,  73 Fla. 29G, 78 So. 272: 
A h ~ o r .  99 -4L.R. 2d 813, S 21 Food and Drmk,  5 22 Clienicals and 
Drugs, S 23 Tobacco and Tobacco Products; 4 Wliarton's Criminal 
Law and Procedure, Anderson Ed., # 1792, particularly p. 599; 27 Am. 
J u r  , Indlctnlcnts and Informations, 8 83. There is contrary autlioiity 
as slionn in tlie A L.R. annotation in the sect~on. here referred to See 
also S. v. 3loo,e,  129 S .C.  491, 39 S.E. 626, 55 L.H.A4. 96, wherein it 
was held t h a t  an indictment which charged the defendant ~ i t h  recclv- 
ing various types of goods, including "tobacco," was not defective for 
failing to state the quantity of the various articles, such as the number 
of boxes of tobacco. This assignment of error is overruled. 

Defendant assigns as error the denial of his motion for judgment of 
compuliory nonsuit made a t  the close of the State's evidence: d~fendan t  
offered no evidence. The  State's evidence, considered in the light most 
favorable to it, 8. v. Cod, 250 N.C. 252, 108 S.E. 2d 608, shows the 
following facts: I n  Sugust 1963 James Keith operated H~llcrest  Service 
Station, which n a s  located just beyond the Falls of Neuse on old U. S. 
Highway #1 in Wake County. On either late Friday night, 2 August 
1963, or enrly on Saturday morning, 3 August 1963, lie closed his ser- 
vice station and went home. H e  returned to it about 8:30 or 9:00 a.m. 
on Saturday, 3 Aiugust 1963, and found tha t  one of its doors had been 
broken open, or a t  least its padlock had been prized off, and tha t  30 
cartons of cigarettes of different brands, 23 cascs of beer of five different 
brand-, and canned goods, all belonging to  him and n-hich were in his 
service station the night before, had been stolen, taken and carried 
away. 

Russell V7ayne Perry, a witness for the State, testified in wbstance, 
except when quoted, as follows: About 3:00 a m  on 3 *4ugust 1963 lie 
drove an automobile to  .James Keith's Hillcrest Service Station. Charles 
BIay and Zeb Perry were in the car with him. Upon arrival a t  the ser- 
vice station, l I a y  and Pcrry got out of the car and he remalned in it. 
They had a cronbnr and screwdriver, which they uqed to gct tlirough 
the garage door a t  the s6rvlce station. They brought out of the servlce 
station 30 carton> of clgarettes. 23 cases of beer, a case of sardines, and 
other merchnndisc, >ome of which they put in the trunk of the car and 
some in tlie back seat. Wltli all three of them in tlie car, lie drove ~t 
toward Bunn m Franklin County, and arrived a t  defendant's home in 
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Franklin County about 4:30 in tlie morning. H e  knocked a t  defendant's 
door and told him they had some stuff for him. Defendant told them 
he mould be a t  his store about 6 a.m.. and for thein to go there. They 
went to defendant's store about fifteen minutes of six and the defen- 
dant was there. Defendant asked him what he had, and he told him. 
H e  testified: "Tlie defendant Upchurch asked if we got it from any- 
n71iere close by, and we told him no, not from anywhere closc by." De- 
fendant bought from thein the 20 cartons of cigarettes a t  $1 a carton, 
and 20 c a m  of beer a t  $2.50 per cast3, property which they liad stolen 
from Ja ims  I<eith's service station. He, May ,  and Perry kept three 
case. of beer for thcinselves. The case of sardines and the other mer- 
chandise they carried to an old hou-e locatcd b e t ~ w e n  RTake Forest 
and Toungsville. The cartons of cigarettes they sold to defendant con- 
sisted of \Tinstons, Pall Rlalls, Camels, Luckies, Salcms, and Viceroys, 
and the cases of beer they sold to defendant consisted of Schlitz, Bud- 
n-eiser, Blue Rlbbon, and Pilot. After defendant paid them for tlie 
cartons of cigarettes and cases of beer, they unloaded them from the 
car and carried them into tlie back room of his store where the defen- 
dant   anted them put. Prior to  this date he had had other dealings with 
the defendant. About 15 or 16 June 1963 they sold defendant 65 cartons 
of cigarettes, which they had stolen from C. N. Robertson's store on the 
road to \Yendell, for $1 a carton. About 24 June 1963 he sold to defen- 
dant  63 or 70 cartons of cigarettes and two cases of coffee for about 
$80 or $%, which he, May,  and one Bedclingfield had stolen from 
Windsor Park  Super Market in Raleigh. On tha t  occasion he remained 
in the car and Rlny and one Beddingfield brokc in the super market 
with a cron-bar and screwdriver. He, Perry and M a y  divided the money 
they received from selling to him the stuff they had stolen from Hill- 
crest Service Station. Heretofore he has pleaded guilty to  lmaking and 
enterinq the Hillcrest Service Station and to the larceny of this prop- 
erty. Tlie retail price of cigarettes is 62 a carton. The ca-es of beer they 
stole from Hillcrest Service Station consisted of Blue Ribbon, Schlitz, 
Bud~veiser, and High Life. Blue Ribbon beer sell. for $3.95 a case re- 
tail,  and Schlitz, Budweiser and High Life sell for $4.95 3 case retail. 

On 2-1 August 1963, I,. S. Covert, :2 der~uty sheriff of Wake County 
and a witness for the State, in company with deputy sheriff Beasley of 
Franlilin County, Charles May ,  and deputy sheriff \T'atkins, went to 
defendant's place of business and served a warrant on defendant for re- 
ceiving stolen goods. Covert was asked by the prosecuting officer for the 
State to state what conversation he had with the defendant. Defendant 
objected, his objection was overruled, and he excepted. Covert testified 
in substance: H e  talked with defendant along with other deputies in 
respect to the merchandise defendant received from Charles May,  and 
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defendant statcd tha t  he had bought some cigarettes and had bought 
some beer frdm h m  at  $2.30 a case for beer. Upchurch said that  he 
knew that  was less than the regular prlce of the beer. Defendant s a d  
he had a beer permit and had been selllng bcer for ten years. H e  asked 
defendant if he did not know that  on each and every involce for beer 
which he bought tha t  he had to have the permit number on it,  and lie 
said that lie dld. H e  asked hlm dld he get any Invoice llke tha t  in tlils 
case, and he said no. H e  sald, "Well, you lincw this beer n.as stolen, 
didn't you?" And lie sald, "I guess I did." Defendant's motion to strike 
the answer of the wtness  TV:~. denied, and defendant excepted. The  
court properly denied defendant's motion for judgment of nonsuit. 

Defendant assigns as  error the adnii-slon In ewdence, over 111s ob- 
j ec t i~n ,  oi liis conversat~on with L. S. Covert, a deputy sheriff of U'alte 
County, a t  defendant's place of business in Franklin County, and thc 
denlal of 111s motion to strike it out. Defendant made no request of the 
judge for a preliminary inquiry as to the voluntarinc~s of the +ate- 
inents he made; neither did he state to the court that  he desired to 
offer any evldencc in res lmt  to them. JC'hen this conversation was I d ,  
a n-arrant hnd been read to defendant by an  officer of Franlilln County. 
X reading of the testlniony of L. S. Covert, who  as the only wtness  
for the State other than Jalneg Keith and Russell Wayne Perry, who 
were not present a t  the t h e  of the conversation, ~hon-s  that  defendant 
freely and voluntarily engaged in conversttion with Covert, that  no 
promises were made to him, and no threats made or any form of coercion 
apl~lied It iq true defrntlant wag not wanled that  anything lie said 
might be used against him, and tha t  lie had a right to employ counsel 
Defendant does noL contend in liis brief that  any proniiscs were made 
to  him, or any threats or coercion used against him, when he engaged 
in conl-cr-ation ~ v i t h  Covert. Defendant r e l i c  upon Escobedo v. Illinois, 
378 U S. 478. 12 L Ed. 2cl 977, which was decided by a five to  four court 
on entirely different facts, and which we do not consider as applicable 
here to the free and voluntary conversation Covert and defendant had. 
These xqignments of error are overruled. 

Defendant's other assignments of error are formal. I n  the trial helow 
we find 

N o  error. 
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STATE v. R U D O L P H  ARNOLD. 

(Filed 28 April, 1965.) 

1. Criminal Lam § 2- 

"Intent" and "wilfulness" are mental attitudes which are  seldom capable 
of direct proof but must ordinarily be established by circumstances from 
which they may be inferred. 

2. Same- 
"Wilful" as used in criminal statutes means the wrongful doing of an act 

without justification or excuse. 

3. Arson 5 4; Criminal Law 5 101- 
In a prosecution under G.S. 14-67, eridence tending to show that defen- 

dant set fire under the sill of the house in question, together with eridence 
of m o t i ~ e ,  hc'ltl to malre out a prima facie case sufficient to take the issue 
to the jury, notwithstanding defendant's testimony that he was too intoxi- 
cated at the time to form the necess:irg criminal intent, there being testi- 
~nony of the State that immediately after the act defendant, though intoxi- 
cated, was sblp to walk, although he staggered, and was able to speak suffi- 
ciently disti~lctly to be understood. 

4. Criininal Law 5 5% 
Druukenriess is an affir~native defmse upon which defendant has the 

burden of proof, and a person who drinks after forming the purpose to 
comn~it a crimp is not escused by voluntary drunkenness. 

APPEAL by defendant from Fountain, J., January 1963 Session of 
WASHINGTON. 

Criminal action in which defendant is charged with an attempt to 
burn a dwelling house, G.S. 14-67. 

Plea: Not guilty. Verdict: Guilty. Judgment: Imprisonment for a 
term of not less than 3 nor more than 5 years. 

Attorney General Bru ton  and Assistant At torney General Sanders 
for the  State. 

IV. L. TVhifley for defendant. 

PER CURIAM. The State's evidence tends to show these facts: On 
Friday night, 11 December 1964, defendant went to the home of his 
father-in-law, Isaiah Clark, where his estranged wife and five of his 
children resided. H e  and his wife were on the front porch talking until 
after  midnight. His wife went in the house and left him on the porch. 
About 30 minutes later, a t  1:15 A N . ,  the occupants of the house dis- 
covered smolie in the hallway. Isaiah Clark ran outside and found fire 
burning on a sill under the house. Defendant ran by the corner of the 
house and Isaiah struck him and "knocked him out" temporarily. De- 



N.C.] S P R I N G  TERM, 1965. 349 

fendant soon got up and left. A burning magazine was removed from the 
sill and the fire mas extinguished; the sill was charred. An officer, who 
was promptly called, made an  investigation and then returned to his 
home where he found defendant standing on the porch. The officer asked 
defendant what he was "trying to set the house afire for." Defendant 
laughed and said he "was just trying to scare his wife." Defendant had 
two magazines in his pocket, also a bottle containing an alcoholic bey- 
erage (defendant said i t  was vodka). Defendant had taken several 
drinks from the bottle ~vliile a t  Isaiah Clark's house. Defendant was 
drunk, but not "down drunk." H e  staggered some, but could walk. The 
officer "had no trouble to understand what he was saying." 

Defendant testified that  when his wife went in the house he remained 
on the porch for awhile and continued to drink, and became so intoxi- 
cated that  he did not remember anything until tlie following morning 
when he awoke in jail. He denied setting the fire and stated he had no 
reason to frighten his wife. 

Defendant contends that  his motion for nonsuit should have been 
allowed for that  there is no evidence he 'Lwilfully" attempted to hum 
the house and he was so intoxicated lie could not form the criminal 
intent essential to the commission of the offense charged. 

ilIntent" and "wilfulness" are mental emotions and attitudes and 
are seldom capable of direct proof; they must ordinarily be proven by 
circumstances from which they may be inferred, and in determining the 
presence or ab>ence of these elements the jury may consider the acts 
and conduct of clefecdant and the general circumstances exkting at 
the time of the alleged conmission of the offense charged. "Wilful" as 
u w l  in crini~nal statutes means the wrongful doing of an act  n-ithout 
justification or excuse, or the conmi~>ion of an act  purposely and dc- 
liberately in violation of law. 1 Strong: N.C. Index, Criminal I,aw, $ 
2, p. 680. The evidence in the instant case, when considercd in the light 
most favorable to the Stnte, will permit but not compel the jury to find 
that  defendant comniitted the offense charged intentionally and wil- 
fully. Drunkenness is an affirmative defense and ~vhen interposed by 
tlie accused the burden is on him to satisfy the jury that  a t  the time of 
the conlmission of a crime he was so intoxicated he did riot knox what 
he was doing or attempting to do, and mail incapable of forming a 
criminal intent. One who drinks intoxicants for the purpose of giving 
him courage to conmit a crime is not excused by such voluntary drunk- 
enness for a crime committed while thus intoxicated. State v. Hairston, 
222 N.C. 455, 23 S.E. 2d 885. 

The evidence makes out a pl-irna facie case against defendant. The 
case was submitted to the jury on a charge free of prejudicial error. 

N o  error. 
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STATE v. RIINKIE REID BELL. 

(Filed 25 April, 1965.) 

1. I i ~ t o s i c ~ t i i ~ g  Liquor § 1- 
I n  a county which has not elected to come under tlie Alcoholic Beverage 

Control Act, tlie Turlington Act a s  modified by the  provisions of the Alco- 
holic Beverage Control -4ct is applicable. 

The Alcoholic Beverage Control Act permits a person, even in a county 
whicll has not elected to come under the Act, to possess in his home any 
~ u a n t i t y  of taspaid whiskey solely for the personal consumption of him- 
self. his family and b o ? ~  fide guests, and therefore a n  instruction in a 
prosecntion in such county tha t  i t  is  unlawful to transport or t o  possess 
Inore thml one gallon of taspaid whiskey, must be held for prejudicial error. 

APPEAL by  defendant from Shaw, J., October 1964 Session of CA- 
BARRUS. 

Criminal prosecution on a warrant charging defendant on 10 January 
1964 n-it11 the unlawful and wilful possession of intoxicating liquor for 
the purpose of sale, G.S. 18-50, heard de novo in the superior court upon 
appeal by defendant from a n  adverse judgment in the recorder's court 
of Cabarrus County. 

Plea: Not guilty. Verdict: Guilty as charged. 
From a judgment of iniprisonmeni, defendant appeals. 

Attorney General T .  W .  Bruton and Deputy Attorney General Harry 
W .  ~1IcGalllard for the State. 

J .  D. H u n t  and Kenneth Cruse for defendant appellant. 

PER CCRIAM. The State's evidence shows these facts: On 10 Janu- 
ary 19G4 \J7illiain F. Martin, Little, and Pageant, police officers of the 
town of Kannapolis, armed with a search warrant, went to the home 
of defendant on Fort  Worth Street in the t o ~ m  of Kannapolis. Upon 
their arrival defendant was in her home, and they read the search war- 
rant  to her. They searched her house and found in a long closet between 
two bedrooins 1214 pints of whisky of several different brands and 15 
tall cans of beer in her refrigerator. I n  the kitchen with her were two 
men, and on a table in the kitchen wcw a one-half pint bottle of whisky, 
some drink bottles, and two shot g1:mes. Officer Martin testified: "By 
shot glasses I mean little ones, measuring glasses." 

Defendant offered one witness, Clara Mae Parks, who testified to the 
effect tha t  she gave defendant trent;\- dollars to buy six pints of whisky 
for her, the witness, who mas giving a party that  Saturday night. 

There is no evidence in the record as to whether the whisky found 
by  the officers in defendant's home was taxpaid whisky or non-taxpaid 
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whisky. The  record shows the ~vhisky was introduced in evidence. The 
judge in his charge referred to i t  as  taxpaid whisky. 

Defendant has no exception to the evidence. A11 her exceptions, ex- 
cept a fornlal one, are to the charge of the court. 

Possewon by a person in his home of intoxicating liquor for the pur- 
pose of sale is a criminal offense in K'orth Carolina. G.S. 18-50; S. v. 
Smmons,  236 S . C .  688, 124 S.E. 2d 887. 

Cabarrus County has not elected to  operate county liquor stores un- 
der our Alcoholic Beverage Control Act. I n  consequence, this case is 
controlled by the Turlington Act of 1923 as modified by the provisions 
of our Alcoholic Beverage Control -4ct applicable to  counties not en- 
gaged in operating county liquor stores. S. v. Brady, 236 N.C. 295, 72 
S.E. 2d 675. 

I n  hiq charge, when read contextually, i t  is plain tha t  the court in- 
structed the jury that  to convict i t  must find bcyond a reasonable doubt 
from the evidence that  the whisky was possessed by defendant for the 
purpose of sale, and further charged that  possession of more than one 
gallon of whisky upon which the taxes imposed by law have been paid 
constituted prima f a c ~ e  evidence of possession for the purpose of sale. 
S. v. Brady, supra. 

G. S. 18-19 permits, v i t h  certain provisoes, the transportation by a 
person of taxpaid  h hi sky not in excess of one gallon from a county in 
Xorth Carolina which has elected to operate under our Alcoholic Bev- 
erage Control Act to another county not coming under its provisions 
for the use of himself, his family, and his bona fide guests. S. v. Hol- 
brook, 228 S . C .  582, 46 S.E. 2d 842. 

I n  S. v. Brady, supra, the  Court said: 

"Under the relevant section of the Turlington Act, i.e., G.S. 18- 
11, as modified by the applicable provicions of the Alcoholic Bev- 
erage Control Act, a person may lawfully have or keep in !iis p i -  
vate dwelling while the same is occupied and used by him as  his 
dwelling only an unlimited quantity of intosicating liquor upon 
which the taxes imposed by law have been paid for use only for 
the personal consumption of himself, and of his family residing in 
such dwelling, and of his bona fide guests when entertained by him 
therein." 

The court instructed the jury to  the effect that  it was unlawful for 
a citizen in a dry county like Cabarrus to  transport or to possesr more 
than one gallon of taxpaid whioky froin a county in North Carolina 
coming under the provisions of our Alcoholic Beverage Control Act to 
or through another county in Xorth Carolina not coming under the pro- 
visions of this Act. Defendant assigns this as error. This assignment of 
error is good because, as  the Attorney General correctly states in his 
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brief, "it is conceded that  in explaining that  i t  was unlawful to  trans- 
port more than one gallon of llquor, the court inadvertently also used 
the words 'or possess' which might have led the jury to conclude that  
the defendant was flatly guilty if she possessed more than a gallon of 
liquor." 

The Attorney General further conctedes error as follows: "It is also 
true that  the judge's summary of the. State's contention ns to the evi- 
dence of the male guests and the liquor glasses may have been so 
plirased that  the jury mistakenly understood the judge to express that 
as his oTvn opinion." A reading of the chargc shows the correctncss of 
this concescion by the Attorney Genrral. 

For error in the charge, defendant is entitled to a 
New trial. 

STdTE O F  NORTH CAROLIN,4 v. ROBERT LEE MITCHELL, JR. 

(Filed 28 April, 1963.) 

Larceny  5 7- 
Evidence held sufficient to be submitted to the jury on the issue of d e  

fendant's guilt of larceny. 

Criminal Law § 71- 

Findings of fact upon conflicting evidence a s  to whether a confession was 
voluntary a re  conclusive, there being competent evidence to support the 
findings. 

APPEAL by defendant from C a m ,  J., Second January 1965 Criminal 
Session of ~ 9 . m ~ .  

Defendant was tried on a bill charging: (1) breaking and entering a 
building occupied by Brentwood Estates, Inc., with the intent to  com- 
mit the crime of larceny; and (2) larceny of a typewriter and two 
adding mnchines, having a value of $711.00. The  jury found defendant 
guilty on each count. Prison sentence was imposed. Defendant appealed. 

Attorney General Bruton and Assistant Attorney General Barham 
for the Stnte. 

Robert I,. i i fcMil lan,  Jr., for defendant appellant. 

PER C ~ R I A M .  Defendant moved for nonsuit. His motion was denied. 
He assigns this ruling as error, because, as he eays, the State failed "to 
identify the stolen property." The contention is lacking in merit. A 
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single sentence was imposed. Even if tlie State had failed to  prove olvn- 
erslilp of tlie addlng nlacl~ines and typewriter, that  failure would not 
prevent a conviction on the cliarge of breaking and cntermg; but here 
the office manager gave the vr in l  nulill~erb of cncll machine to a deputy 
shenff. &Iacliines of the makes and serlnl number- listed in the hill of 
indictnient, as furnished tlic slieriff, IT-ere a clay or two tllercafter re- 
turned to B r e n t ~ ~ o o d  Eqtates. Inc. hy  the shenff. H e  had gotten them 
in \T~asliington, D. C., nhere they were pan-ned by defentlarit A wit- 
neqs for the State testified he had pnrtiripatcd in tlie commis~ion of the 
crime. They had taken the ndding rn,~clnnc~s and typewriter, and pistols 
stolen from another store, to W a ~ l ~ l n g t o n ,  D. C.,  lier re the t1efc.ndant 
had panned the stolen articles. 

Defendant coniplains because the court permitted n deputy sheriff t o  
relate a confession made by defcndnnt. The a<-ignment of error doe. 
not ~propwly prc-cnt the queqtion of competency. Even so, we have 
exanlined the record and concur in tlie conclusion reaclicd by the trial 
court that the confession was competent because freely and voluntarily 
made. The testiniony on n-l~icli the court based its ruling is to this cffect: 
Between 3:30 p nl , .June 24, 1964, and 7:00 a.m. the following morning, 
the office of Brentwood Estates, 1nc , was broken into T n o  adding 
machines and a t y p e ~ r i t e r  were taken. The same night Hill's, a $port- 
ing goods store, xws entered and a number of piitols were taken. On 
June  25, defendant pawned the addins machineq, typewritrr, and ~ e v -  
eral of the pistols in TSTasllington, D. C. A deputy sheriff went to 
Waqiiington, got the typewriter and adding machines and returned them 
to Rrcntn-ood Estates, Inc. on ,June 26. Defendant, on ,June 23, ~ h l l r  
attempting to pawn a pistol, was arrested by police officers in TT7a<h- 
ington, cliargcd with carrying n concealed weapon. H e  ~vaq there tried 
and convicted and given a six months' sentence. On r\Towmber 2Q, 19G4, 
the n'ashington authorities releaqed defendant to  the c u ~ t o d y  of a 
Wakc County deputy sheriff, wlio brought defendant to Raleleli by  au- 
toi~obile.  The  trip took about four hours. The two w r e  alone in the 
car during tlie trip. Defendant was not handcuffed. A few minutes after 
they renclieci Raleigh, anotl~er deputy sheriff swore out a n-arrant charg- 
ing defendant nit11 breaking, entering and larceny. A committing mag- 
istrate n . : ~  called to fix bond for defendant. Tlic deputy infornxd the 
prkoner that  he had a right to counsel, or to coinnlunicate with friend5 
or relatives. H e  n-as asked if lie desired to  do so. H e  answered "no." 
Defendant was also inforlnecl by the deputy that  he was not compelled 
to  ansncr any questions, and any statement lic made could be used 
againqt him wlien his case was tried. I n  the presence of tlie committing 
magl>trate, the prisoner confe~sed liis part in the coinniission of the 
crimes charged. 
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The confession accorded with the testimony of the State's witness, 
Chance. Chance had, prior to the offering of the confession, testified 
that  he, defendant and a third person broke into Brentwood's, stole the 
typewriter and adding machines, and stole the pistols from Hill's. When 
the  confession was offered, defendant obiected: but he did not, when the 
court, in the absence of' the jury, hc&d e;idence to determine the 
conlpetcncy of the testimony, seek to  impeach the testimony of the 
witness with respect to the voluntariness of the confession by cross 
examination or by other evidence. I n  fact, when defendant took the 
stand in his own defense, he denied making any confession. The only 
evidence which in any way challenges the finding that  the confession 
was voluntary is the defendant's statement tha t  "Mr. Turner [the 
deputy] said that  he had two boys who would testify against me who 
had already been tried and been given probation, and he said if I 
pleaded guilty he might get the same thing for me." This testimony 
mould have bcen relevant when the court was called upon to pass on 
the voluntariness of the confession. It would have then presented a 
simple question: Which of two witnesqes should the court believe? 
When the court determined that  question, it settled the  question of 
competency. 

The findings made by the court, supported as they are by competent 
evidence, are conclusive. State v. Egerton, ante 328; State v. Rogers, 
233 N.C. 390, 64 S.E. 2d 572. 

hTo error. 

STATE v. WILLIAM ROGER HARPER. 

(Filed 25 April, 1965.) 

1. Escape § 1- 
A warrant chnrging that the defendant named did unlawfully escape 

from a named prison in charge of a named official mhile the defendant was 
serving a sentence for n specified crime upon conriction a t  a specified term 
of the Superior Court of a named county, l ~ e l d  sufficient and not subject 
to objection on the ground that the warrant failed to state the length of the 
sentellce defendal~t was serving, the number of the defendant's commitment, 
or the trial docket number of the case in which the coulmitment rras issued. 

2. Criminal Law § 133- 
The trial judge has no discretion to make the sentence for escape run con- 

currently with the prisoner's other sentences, it being mandatory under the 
statute that the sentence for escape begin a t  the expiration of any and all 
of the sentences theretofore imposed llpon the defendant. G.S. 148-45, and 
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STATE 'U. HARPER. 

the sequence of sentences is n matter for the Prison Department, i t  not be- 
ing required that the court show in the judgment the docket number. 

APPEAL by defendant from C a m ,  J., January 1965 Sesqion of WAKE. 
Defendant was originally tried 111 the City Court of Raleigh upon a 

m-arrant charging him w ~ t h  a violation of G.S. 145-45. From conviction 
and sentence, lie appealed to the Superior Court, where he WAS again 
convicted. Defendant moved in arre>t of jlidgment. The niotion was 
ovenuled, and the court i r i l p o d  a prl-on sentence of 90 d a y  to be- 
gin a t  the expiration of the tn-o-year sentence n-liicli defendant "is now 
serving" and which was imposcd In Craven County "at the April 1963 
Term, Case KO. 6137." Defendant :tppe:tlq, assigning as error the denial 
of his niotion in arrest of judgment. 

T .  TY. Bruton,  At torney General, and James F .  Bullock, Assistant 
At torney General, for the State .  

Lester 1'. Chalmers, Jr., for defendant. 

PER CURIAM. This appeal presents only the question whether the 
warrant charged defendant with the crime of escape as defined in G.S. 
148-45, the pertinent portions of which statute are as follows: 

" ( a )  Any prisoner serving a sentence imposed upon conviction 
of R niisde~neanor who escapes or attempts to escape from tlie State 
prison system shall for the first such offense be guilty of a mis- 
demeanor and, upon conviction thereof, shall be punished by im- 
prisonment for not less tlian three months nor more tlian one year 

f 7 

The warrant, sworn to on November 18, 1963, alleges: 

" ( 0 ) n  or about the 2nd day of Kovember 1963, in the City of 
Raleigh, and in Raleigh Township, M7ake County, Wllliam Roger 
Harper did unlawfully and wilfully escape from the N. C. State 
Prison System and the lawful custody of the State Prison Dept. 
I<. B. Bailey being the Superintendent of State Prison a t  Central 
P r ~ i o n .  Raleigh, I\;. C., tlie particular camp in wli~ch the said 
TTilliain Roger Harper was then and there confined while then and 
there serving a sentence after having been convicted and sentenced 
for the crlnie of Breaking and Entering which is a hlisdemeanor 
under the laws of the State of N. C. imposed at the -4pril Term 
Superior Court, Craven County, . . . contrary to the form of the 
statute in such case made and provided, and against the peace and 
dignlty of the State." 
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Defendant contends that  the ~ ~ a r r a n l  is defective in tha t  i t  does not 
allege: (1) the year of defenciant's conviction in Craven County; 
(2)  the lengtl~ of the sentence imposed; (3) the number of defen- 
dant's comrn~tment from Craven County; and (4) the trial docket 
number of the case in which the com~nitnient was issued. Such detailed 
information is not required to charge an offense under G.S. 148-45. The 
inclus~on of any unnecessary numbers would tend more to  proliferate 
than to repress confusion. 

I n  State 23. Jordan, 211.7 K.C. 253, 100 S.E. 2d 497, this Court con- 
sidered, and held fatally defective, an indlctment which merely charged 
that  the prisoner "dld unla~vfully, wilfully and feloniously escape and 
attempt to escape from the State Prison System, said prisoner having 
been previously convicted of escape, agaimt the form of the statute in 
such case made and provided and against the peace and dignity of the 
State." Bobbitt, J., writing for tlic Court, posed these questions: 

" K h o  had custody of defendant wlien the alleged escape on Jan- 
uary 9, 1937, occurred? Was defendant then serving a sentence im- 
poqed upon conviction of a criminal offense? If so, by what court, 
and on what cliarge, had defendant been convicted and sentenced? 
MTas tlie charge a misdcrneanor or a felony?" Id. a t  234, 100 S.E. 
2d a t  498. 

No averment in the indictnlent purported to answer these inquiries. 
The warrant sub jud ice ansn-ers all of the above questions. I t  allcgcs 

the following facts, n.liic11 are sufficient to conbtitute tlie offense pro- 
hibited by G.S. 1-18-45: On Sovember 2 ,  1963, while serving a sentence 
imposed upon him by tlie Superior Court of Craven County a t  tlie April 
Term upon 111s con~iction of tlic nlisdelileanor of breaking and entering, 
defendant escaped from the lawful custody of the State prison ?y$tem, 
specificnllp from the custody of I<. B. Bailey, the superintendent of the 
State's Prlson (Central Prison) a t  Raleigh. Although i t  n-ould have 
been better for the year of the "April Term" a t  which the sentence was 
imposcd to have been statccl, this olnisbion does not invalidate the mar- 
rant. This warrant n-as verified on Novcml~er 18, 19G3. Obviously, tlie 
draughtsmnn ineant the same year, 1963, ~vlien he omitted to state the 
year of tlie "&Iprll Term" referred to therein. The judgment from which 
defendant appeals verifies this conclusion. 

Defendant is l ike~v~be without m e r ~ t  in his contention that, in order 
for the sentence inlposed in this case to begin a t  the expiration of the 
sentence imposed by the Craven County Superior Court, the docket 
number of that  case is required. The law specifically provides, G.S. 
148-43, that  any tern1 of imprisonn~ent imposed for an escape, corn- 
mences "at the termination of any and all sentences to be served in 
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the State pricon system under which the prisoner is held a t  the time an 
offense tlefined by this statute is conmitted . . ." Therefore, any sen- 
tence imposed upon a prisoner for an  ercape from the State prlron s p -  
tern commences a t  tlie termination of any and all sentences to be served 
in tlie State prison systelii which sentences have theretofore been im- 
posed upon 111rn. This requirement is mandatory, and In this connection 
the trlal judge lias no discretion to lnalte the sentence run concurrently 
with the pnsonerJs other sentences. The proper align~nent of escape 
sentences, z.e., when tlicy are to  begln, is a matter for tlie Prison De- 
partnient. 

Affirmed. 

RUTH KESLER v. J. C .  STOKES AXD WORTH T. KESLER. 

(Filed 28 April, 106Z.) 

1. Trial # 4 8 -  

Tlie court has the discretionary power to set aside the verdict as agaimt 
one defendant while refusing to set it aside against the other defendant, 
and its orders doing so are not subject to re~iew.  

2. Appeal and Error § 20- 

One defendant is not prejudiced by the order of the court staying execn- 
tivn amin-t the other defentlant pending retrial of the iisnes againit the 
fir.t tlefendnnt, slid the first defenclunt has no standing to challeiye the 
star of execution. 

A P P E ~ L  by defendants from Clark ,  S. J., Sovember, 1964 Session, 
ROTTAN Superior Court. 

Tile plaintiff instituted this civil action to recover damages for per- 
sonal injury sustained as the result of an automobile collision between 
a Clievrolet o r n e d  and operated hy EI. C.  Stokcs and a Plymouth 
o r~ned  and operated by Kortli T .  Kesler, in nhicli tlie plaintiff, wife 
of I<eslcr, JTas riding as a passenger. The jury found the defendant 
Kesler was negligent; that  the defendant Stokes n-as not negligcnt ; and 
fixed plaintiff's damages a t  $2,600.00. Tlie court, in its di-cretion, set 
aslcle tlic jury's findlng that  Stokes was not negligent and ordered a 
new trial on that  is-uc. From a judgment that  the plaintiff recover of 
the defendant Kcslcr the sum of $P,G00.00, but that  execution be stayed 
pending trial on the issue of Stolics' negligence, both defendants ap- 
pealed. 

George R .  Uzze l l ,  Robert  JI. Davis, for plaintiff appellee. 
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Woodson, Hudson R. Busby, by ATelson Woodson, Max Busby, for 
defendant Kesler, appellant. 

Kluttz & f i amhn  by Lewis P. Hamlin, Jr., for defendant Stokes, 
appellant. 

PER CL-RIAM. The pleadings and the evidence were sufficient to re- 
quire the submission of a separate issue of negligence agaimt each de- 
fendant. The judge, in setting aside the jury's finding that  Stokes m-as 
not negligent, 2nd in refusing to set aside the finding that  Kesler mas 
negligent, acted within the discretionary power vested in him. The de- 
cisions are not subject to review. 

Stokes alone asyigns as error tha t  part  of thc judgment whicli stays 
the esecution until the issue of his negligence is resolved. The plaintiff, 
the judgment creditor, did not appeal. The appellant Kcder does not 
assign the stay as error. Stokes, while still a party to the action, is not 
a party to, nor prejudiced by, the judgment. Hence he is not in a posi- 
tion to challenge the stay of execution. 

No error. 

STATE v. ROXALD FRED MbNESS. 

(Filed 28 April, 1965.) 

1. Criminal Law 0% 
Where the State introduces evidenct) tending to establish each essential 

element of the offense charged, the fact that defendant introduces evidence 
at  variance therewith cannot justify nonsuit. 

2. Criminal Law 1M- 
An assignment of error not supported by an exception will not be con- 

sidered. 

3. Arrest and Bail 3 b 

The failure of a warrant for resisting a r r ~ s t  to aver, even in a general 
way, the manner in which defendant resisted or obstructed the officer, is 
fatal. 

APPEAL by defendant from Burgwyn, E.J., November 1964 Special 
Seqsion of RANDOLPH. 

Defendant mas tried in the Recorder's Court of Randolph County 
on a warrant containing two counts, charging (1) he "unlnwfully and 
~ i l f u l l y  made an  assault on one C. R. Joyce, by striking him with his 
fist, and kicking him in his private parts," find (2) did "unlawfully 
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and wilfully resist, delay, and obstruct a public officer, to wit C. R. 
Joyce a duly qualified Deputy Sheriff of Randolph County, while lie 
the sald C. R. Joyce was attempting to discharge and discharging a 
duty of his office, to wlt attemptmg to make an arrest on the said 
Ronald hlaness, m violation of G.S. 14-223." The Recorder found de- 
fendant gullty on each charge. Prison sentence was imposed. Defen- 
dant appealed to the Superior Court. Trial was had there on the war- 
rant. The jury found defendant guilty ah charged. Prison sentence of 
30 days was imposed on the first count, and six months on the second 
count. Defendant excepted and appealed. 

Attorney General Bruton and Assistant Attorney General Bullock 
for the State. 

H .  F.  Seawell, Jr., for defendant appellant. 

PER CURIARI. Defendant assigns as error the court's refusal to allow 
his motion to nonsuit. C. R. Joyce testified: I approached Econo 
Service Station someone whistled loud and I pulled into the station be- 
tween the gas tank and the station itself. I saw Maness come walking 
toward my car. H e  pulled off his coat and threw i t  on the ground and 
walked up to the car and I saw he was drinking some and he told me 
he was going to whip me and I told him the best thing he could do ~ v a s  
to go home and stay out of trouble. He  shoved me back again.t the 
car." 

Defendant's denial of guilt, and his testimony painting a picture a t  
variance with the State's evidence, did not entitle him to a judgment of 
nonsuit. The court properly submitted the question of guilt of an a<- 
sault to the jury. 

The assignment of error asserting failure to adequately dcfine "ag- 
sault" is not supported by an exception. This failure is fatal. Holdcn 
v. Holden, 2-15 N.C. 1, 95 S.E. 2d 118. 

The second count charging a violation of G.S. 1-1-223 is, as the At- 
torney General ndmits, fatally defective because of the failure to al- 
lege essential facts. State v. Fenner, 263 N.C. 691, 140 S.E. 2d 3-19. 

The judgment imposing a prison sentence on the insufficient charge 
of resisting an  officer is arrested. State v. Banks, 263 N.C. 781, 140 S E. 
2d 318. 

On the charge of assault. No error. 
On the charge of resisting an officer. ,Judgment arrested. 
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LUCILLE WIGGINS SEIROLD r. IiIXSTON-LEXOIR COUNTY PUBLIC 
LIBRARY a A n  THOJIAS HEWITT. W. A. ALLES, ALES HOWARD, T. 
J .  TURNER, JIRS, n'O0TI:S JIOSELET AYD MRS. JOHK ROTVIAND, 
TRI ST EL^ OF TIIF IiINSTOS-LRSOIR COUNTY PUBLIC LIBRARY. 

( F i l d  25 April, 1063.) 

nlnnicipnl Coqmrations 3 10- 
Tlie operation of n public library is  a gorerninental function, and g o ~ e r n -  

inent:~l ;~ccncics and their ofiicers a r e  protected aqninst liability in tort for  
nlleqerl neqligrncc in tile mninteiiance of' such l ibrarr .  Coiistitution of Sort11 
C,~rolil~:i, Art. IX, S 1. 

APPEAL by plaintiff froni Parker, J., September 1964 Session of 
Lmoia .  

Plaintiff weks conlpen>ation for personal injuries sustained in n fall. 
T o  justify her light to compeniation, she alleged: Iilnston and Lenoir 
County, actmg puisunnt to the autliority given m Art. 8, c. 160 of the 
Gcncial Statutes, had c~tablislied and Tvere operating a public library 
in IGnston. Ind lv~ lua l  defendants arc the offic~als responsible for the 
operation of the lil~rnry. " [Elntrance to and egress froni the said public 
library is o lh jncd  by nsccntling n series of steps wl1ic11 reach from the 
ground level to a front porch ancl then traversing thc front porch and 
into the front door of the library." Plaintiff, a resident of Lenoir 
Countv. ~veiit to the librarv to borrow and return books. After she had 
completed her mission, and wllcri "descending the steps, the heel of her 
shoe became loclged in a crack in one of the steps." This caused her to 
fall. 

Defendants delnurrcd because, as they allege, it affirmatively ap- 
pears that  tlic l i b raq  is a government:tl agency, and individual defen- 
dants arc public officials performing a governmental duty. 

Tlic denlurrcr n-ns sust:tined. Plaintiff excepted and appealed. 

Tzrmer ancl Ilarrison for plaintiff appcllant. 
Wh i t e  ck ilycock for defendant appellees. 

PER CTRIAM. Our forefathers, drafting our first Constitution, de- 
clared thc essentials of goo11 governnient and happiness of inankind 
are religion, morality and knowledge, S 41, Constitution of 1776; now 
Art. IS, 1, of our Constitution, G.S. 4X, p. 114. 

The Constitutional declaration of 1776 was not a new concept to 
Sort11 Cnrol~n;~.  More than :I half century prior thereto, the provincial 
legislature 11ad cnacted a statute captioned: "An -4ct for Appointing a 
Town i n  the County of Bath and for Securing the Publick Library be- 
longing to St. T h o n ~ > ' s  P n r i h  in Paniptecough," c. L I I ,  L a w  of 1713, 
State Records of North Carolina, T-01. SSIII, p. 73. 
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An adequate library is essential for the dissemination of knowledge. 
Recognizing this fact, the State eztablished :i State public library In 
1840. Tlie librarian was required to keep the library open for the ac- 
comodatlon of the publlc every day, except on Sundays and the 
Fourth of July, see c. 92, Revised Code of 1834. 

The opelation of a public library meets the test of "governmental 
function," as stated in repeated decisions rendered by thi. Court Clark 
v. Scheld, 253 X.C. 732. 117 S.E. 2d 838; Janz~son v. Charlotte, 239 N.C. 
682, 80 S E 2d 904; Brztt v. Tl'ilmingfon, 236 S.C.  446, 73 S.E. 2d 289; 
Grcen v. Kztchm, 229 K.C. 430, 50 S.E Od 343; JIzllar IJ. IT'llson, 228 
N.C. 340, 23 S E. 2d 42. The  Court of A4ppeals of Kentucky, in Alvey 
v. Brzghan~, 150 S.W. 2d 933, lielcl that  the operation of a frec puhlic 
library was the performance of a governmental function. Tlie courts of 
New Jerwy reached a similar conclusion in Trustees, Free Pddzc  
Lzbrary v. Civil Service Commiss~on, 83 Atl. 980. The Supreme Court 
of Illmois reached a different conclu-ion in Johnston v. City of Chi- 
cago, decided in 1913, 101 S.E. 960, Ann. Cas. 1914B 339. 

Appellant relies on the Johnston case to support her assertion tha t  
the operation of a puhllc library is n proprietary, rather than a gov- 
ernmental function, when operated by a municipality. We have exam- 
ined the case carefully. We do not concur in the conclusion there 
reached. The argument there advanced would apply with equal force 
to  the operation of a fire department, the operation of a fogging ma- 
chine to  eradicate invcts,  the maintenance of a policc force, or the 
operation of public schools. 

Having reached the conclusion tlmt the service rendered was a 
governmental function, it follows that  the governmental agency and its 
officers are protected against plaintiff's clann of tort liability. Clark v. 
Scheld, supra; Rri t t  v. TVilmington, supra; Stephenson v. Raleigh. 232 
N C. 42, 59 S.E. 2d 195: Klassette v. Dnig  Co., 227 N.C. 353, 42 S.E. 
2d 411. 

The judgment sustaining the demurrer is 
Affirmed. 
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MRS. ESTELLE JORDAN, ADBIINISTRBTRLY OF TITE ESTATE OF JIhIJlY RAY 
JORDAN, I)EcF..~sED V. JOHN DAVID FLAKE, hIhYNARD FLAIiE, AND 
MRS. &lARGARET R. FLAKE. 

(Filed 25 April, 1965.) 

1. Negligence S 30; Trial fj 4 6  

I t  is error for the court to refuse to accept a verdict anwering the iwues 
of ~iegligelice arid contributory negligence in the aftirmative and awarding 
damages to plaintiff, and the refusal to accept such verdict invalidates all 
subequent proceedings. 

2. Trial § 4 8 -  

The lower court erroneously refused to accept a permissible verdict and 
declared a lnistrial upon the jury's inability to reach a verdict after re- 
deliberation. Held: The cause must be remanded for the lower court to ac- 
cept the ~erd ic t ,  but the parties are relegated to their rights as of that time, 
so that tlie parties against whom the rerdict is rendered may move tlie 
court to set tlie verdict aside in its discwtion, notwithstanding such motion 
must ordinarily be made at  the trial term. 

APPEAL by defendants from Crissman, J., November 1964 Civil Ses- 
sion of ANSON. 

Action for wrongful death. 
On April 24, 1961, about 11:OO p.m., the minor defendant, John 

David Flake, was operating the family-purpose automobile of his 
parents, defendants Maynard and Margaret Flake, in an  easterly di- 
rection on Highway No. 74, a two-lane roadway, a t  a speed of about 
60 RlPH,  the posted maximum. I n  passing another vehicle going in the 
same direction he struck and killed plaintiff's intestate, Jimmy R a y  
Jordan, who was standing in the traveled portion of the highway about 
one foot from the north edge of the pavement a t  a point about one 
mile west of Wadesboro. The pleadings and the evidence raised issues 
of John David Flake's negligence, Jimmy R a y  Jordan's contributory 
negligence, and damages. The judge submitted the usual three issues 
to the jury with instructions that if it answered each of the first two 
issues Yes, i t  would not answer the third issue with reference to  dam- 
ages. 

After the jurors had deliberated for some time, "they returned their 
verdict into the courtroon~." The issues relating to negligence and con- 
tributory negligence had each been ansn-ered Yes; the issue of dam- 
ages, $7,300.00. Judge Crissman, without revealing the verdicxt, informed 
the jurors that their ansrvers to the issues were not in compliance with 
his instruction.;. H e  reinstructed them, in the same manner as before, 
and directed tlienl to consider the issues again. An hour later the jurors 
returned to the courtroom, and the foreman told the  court the jury 
mould be unable to reach a verdict. The judge instructed the jury in 
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general terms on actionable negligence and again repeated his prevlous 
instructions that  if the second issue mere answered Yes, i t  would not 
award plaintiff damages. The jurors retired once more, but returned a 
few minutes later to announce tliat they mere '(just locked." Judge 
Cr isman then declared a miqtrial and, for the first time, permitted 
counsel to see how the jury had answered the issues. Defendants ex- 
cepted to the failure of the court to accept the verdict, and appealed. 

Enos T. Edwards for plaintiff, appellee. 
Taylor and McLendon by F. O'A-ezl Jones for defendants, appellants. 

PER CLTIAM. G.S. 1-224 provides: "In actions where a verdict 
passes against the plaintiff, judgment shall be entered against him." 

" ( A )  verdict 'passes,' when it has been accepted by the trial 
judge for record . . . A verdict is accepted by the judge when he 
has inspected i t  and finds, or should as a matter of law find, tliat 
i t  is determinative of the issues involved." Insurance Co. v. Walton, 
256 N.C. 345, 349, 123 S.E. 2d 780, 781. (Italics ours.) 

It has long been settled by the decisions of this Court that, in ac- 
tions such as this, when the jury finds that  the plaintiff was injured by 
the negligence of the defendant and that  the plaintiff by his own neg- 
ligence contributed to his injury, and then assesses damages, the plain- 
tiff is not cntitled to recover. On the contrary, the defendant is entitled 
to judgment on the verdict, for such a verdict is not essentially incon- 
sistent. Brown v. Bass, 261 N.C. 739, 136 S.E. 2d 36; Bullard v. Ross, 
205 S.C. 495, 171 S.E. 789; Allen v. Yarborough, 201 N.C. 568, 160 
S.E. 833; Sasser v .  Lumber Co., 163 S . C .  242, 81 S.E. 320. 

When the jury first returned its verdict, Judge Crissrnan could, in his 
discretion, have set it aside. H e  could not, however, legally have refused 
to accept it. His rejection of the verdict was error which invalidated all 
subsequent proceedings. The disposition of this case is controlled by 
Edwards v. Notor  Co., 235 N.C. 269, 69 S.E. 2d 550. We follow the 
course it chartered: 

"The verdict will be treated as having been received, and the cause 
will be remanded for further proceedings, with the parties being 
relegated to their rights as of the coming in of thc verdict to the 
extent (1) that  the plaintiff may move the court to set aside the 
verdict in the cxercibe of its discretion, and (2) that the defcn- 
dants may move for judgment on the verdict. Ordinarily, a motion 
to set aside a verdict in the discretion of the court must be made 
and decided a t  the trial term. Fowler v. Murdock, 172 N.C. 349, 90 
S.E. 301; McIntosh, K. C. Practice and Procedure, p. 671. How- 
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ever, this rule is subject to exception where, as here, an erroneous 
ruling of the trial court depr i~es  :t litigant of the opportunity to 
invoke this inherent discretionary porver of the court." I d .  a t  272, 
GD S.E. 2d a t  533. 

Error and remanded. 

STATE v. JOHN BLEASE STEVENS. 

(Filed 28 April, 19G; i . )  

Criminal Lam 18- 

Where the statute establishing a county court so provides, a n  appeal to 
the Snl~erior Court by a defendant charged with forcible trespass and as- 
sault v i t h  a dcndly weapon, misdemeanors beyond the final jurisdiction of 
a mxgistr:~te or a mayor, mnst be tried upon a bill of indictment. Constitu- 
tion of North Carolina, Art. I, 8 1 2 ;  Chapter 425 Public-Local Laws of 1013. 

APPEAL by defendant from Crissman,  J., November 30, 1964 Rlixed 
Session of STANLY. 

Defendant was tried and convicted on November 13, 1964, in Stanly 
County Court, upon warrants charging forcible trespass and assault 
with a deadly weapon. From the prison sentence imposed, he appealed 
to the Superior Court, where lie was again tried and convicted on the 
original warrants. Defendant moved in arrest of judgment for that, by 
express provision of the public-local law establisliing Stanly County 
Court, the Superior Court was empowered to try defendant only upon 
a bill of indictment. Judge Crissman overruled the motion and imnosed - 
sentences, from which defendant appeals. 

T.  TV. Bmiton, A t torney  General,  a d  Richard T .  Sanders, Assistant 
At torney General, and Anrlrezc A .  T'anorr~, Jr., Staff A t torney ,  for the 
State .  

Blackwel l  31. Brogden for defendant .  

PER CVRIAM. Stanly County Court was established by Chapter 
423, Public-Lord 1,nn.s of 1913, which, with certain exceptions not 
pertinent lierc, conferred upon it  exclusive original jurisdiction of all 
criminal offenses committed in Stanly County, which offenses are above 
the jurisdiction of justices of the peace and mayors and are below the 
grade of felony. Such offenses are declared to be petty nlisdemeanors by 
Section 2(c)  of the Act. Section 7 of the Act provides: 
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"In all cases there shall be the right of appeal from the judg- 
ment of s a d  court to tlie Supel~or  Court of Stanly County, and 
upon such appeal the trial in the Super:or Court sl~nll be de novo. 
Proceedtngs on appeal shd1 conform to tile procedure now ol~trnn- 
ing in the courts of justices of the peace, as far as practiclble: 
Provided, that  in all cases of appeal, except in cases where a mag- 
istrate or a mayor would have f ind junsd~ction, tlie defendant shall 
be trled only upon a blll found by the grand jury." 

Tlie constitutional requirement tha t  criminal trials must be upon a 
bill of indictment, N. C. Const., Art. I, 5 12, is subject to two excep- 
tions: (1) the legislature may provide nlcans other than indictments 
by grand juries for the trial of petty misdemeanors; and (2) when 
represented by counsel, an accused may, in all except capital cases, 
waive indictment under r u l e  prescribed by tlie legislature. N. C. Const., 
Art. I, 12. State v. Thomas, 236 K.C. 454, 73 S.E. 2d 283. 

Tlie legislature may or may not exercise its constitutional power to  
provide n~eans  of trial for petty misdemeanors other than upon a bill 
of indictment. Prior to the general election held November 2, 1962, when 
the people of tlie State adopted an amendment rewriting Article IV, tlie 
State Constitution contemplated a diversity of procedure in the lower 
courts throughout the State and, upon appeal from their judgments, in 
the Superior Courts of the different counties. State v. Lytle, 138 Y.C. 
738, 51 S.E. 66. As a result of the 1962 aniendment, Stanly County 
Court and all other courts inferior to the Superior Court will cease to 
exist on January 1 ,  1971. 

The legislature has not provided, on appeal from Stanlp County 
Court to the Superior Court in cases beyond tlie jurisdiction of a justice 
of the peace or a mayor, means of trial other than upon a bill of indict- 
ment. On the contrary, in such cases it has specifically provided that  the 
defendant shall be tried only upon a bill found by the grand jury. For- 
cible trespass and assault with a deadly weapon, the charges contained 
in the t v o  warrants upon which defendant was tried, are both crimes 
beyond the jurisdiction of a justice of tlle peace or a mayor. Ki thout  a 
bill of indictment, therefore, tlie Superior Court had no jurisdiction to 
t ry  defendant upon tlie charges contained in the original warrants. The 
motion in arrest of judgment, as the Attorney General concedes, should 
have been allon-ed. State v. Doughtie, 238 N.C. 228, 77 S.E. 2d 642. De- 
fendant's appeal is, hon-ever, still pending in the Superior Court, and 
the solicitor may yet  senti bills of indictment to the grand jury. 

The judgment is arrested and the case remanded to the court be- 
low. 

Error and remanded. 
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J O H S K T  D. BESSOS.  u r  H I S  NEXT FRIEND, J. L. BENSOS, PLAINTIFF V. 

THOMAS C. IIAIRI( .\So JOET CHALIFOUR, O~IGIXAL DEFEXDANTS, AND 

FREDIIII*: L. B E S S O S  .\so DAYTON RARBOUR, ADDITIONAL DEFEN- 
D.4K16. 

(Filed 25 April, 1W5.) 

APPEAL by original defendants Thornas C. Dark and Joey Chalifour 
from McKmnon,  J., January,  1964 Session, JOHNSTON Supprior Court. 

Johnny D. Benson, by his Next Friend, instituted this civil action 
against the original defendants, Thomas C. Dark,  driver, and Joey 
Chalifour, owner, of a Ford station wagon which crashed into the Chev- 
rolet station wagon owned by defendant Dayton Barbour and being 
driven by Freddie Lewis Benson, in which the plaintiff was a pas- 
senger. According to the eviclence, the collision occurred on N. C. High- 
way No. 50 near Benson as both vehicles were proceeding north a t  
7:15 p.m. on February 6, 1963. The evidence of both parties disclosed 
that  the Chevrolet slowed down, giving a mechanical turn signal indi- 
cating the driver intended to leave the highway. Thus far the evi- 
dence is free from conflict. 

The plaintiff's witnesws testified the driver of the Chevrolet gave a 
left turn signal and was in the act  of executing the indicated movement 
into a private driveway when Dark,  attempting to pass on the left, 
crashed into the side of the Chevrolet, injuring the plaintiff. 

The defendants' witness testified the driver of the Chevrolet slowed 
down, gave a right turn signal, but  instead turned left in front of D a r k  
who was attempting to pass on the left, thus causing the crash. 

The original defendants interpleaded the additional defendants, owner 
and driver of the Chevrolet, who counterclaimed against defendant 
Dark for personal injury to Freddie Benson and damage to Barbour's 
Chevrolet. The original defendants denied negligence and filed a cross 
action against the additional defendants. 

The  jury found the plaintiff was injured by the negligence of the 
original defendants; t ha t  the plaintiff was not contributorily negligent; 
tha t  the negligence of the additional defendants did not concur in caus- 
ing the plaintiff's injury, for which the jury awarded $3,500.00. The 
jury found Chalifour was not damaged by the negligence of Freddie 
L.  Benson but that  Benson was damaged by the negligence of Thomas 
C. Dark,  for ~ h i e h  Freddie I,. Bcnson was entitled to recover $2,500.00 
for his personal injury and Dayton L. Barbour was entitled to  recover 
$250.00 damages to the Chevrolet station wagon. From a judgment in 
accordance with the verdict, the original defendants appealed. 

Smi th ,  Leach, Anderson R: Dorsett by  Willis Smith, Jr., for Om'ginal 
Defendants Thomas  C .  Dark  and Joey Chalifour, appellants. 
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Albert A. Corbett, for additional defendants Freddie L. Benson and 
Dayton Barbour, appellees. 

PER CLXIAM. The original defendants assign as error (1) the re- 
fusal of the court to enter judgment of coinpulsory nonsuit in the plain- 
tiff's action a t  the close of tlie evidence, (2)  the refusal to enter non- 
suit on the cross action of the additional defendants against the original 
defendant?. The appellants abandoned their first assignment but insist 
that  tlie evidence was insufficient to make out a case of negligence 
againqt the orlginal defendants and was sufficient to show contributory 
negligence on their part as a matter of law. 

With respect to the collision and the resulting injuries, there was little 
dispute. The crux of the controversy involved the question whether the 
driver of the Chevrolet gave a mechanical signal of his intention to turn 
left as he claimed, or whether he gave a right turn signal and violated 
i t  by turning left. A t  the time there was no other traffic involved. The 
jury resolved the disputed issues of fact in favor of the plaintiff and 
the additional defendants. Error in the trial does not appear. 

No error. 

h U X  MICHAEL RICHARDSON, sr KEXT FRIEND, MAX B. RICHARDSON, 
PLAINTIFF V. ROCKINGHAM RAILROAD COXIPA4?JT AND J O H N  A R T H U R  
hIcKENZIE, DEFEKDAXTG. 

(Filed 28 April, 196;i.) 

APPEAL by defendant, John Arthur McKenzie, from Brock, S.J., No- 
vember 1964 "A" Civil Session of RICHMOND. 

Action for damages for personal injuries. 
On 6 October 1961 plaintiff, a minor 8 years of age, was riding as a 

guest passenger in an autoinobilc om-ned and operated by defendant 
RlcKenzie. The automobile was proceeding northrwrcily on Korth Lee 
Street in the town of Rockingham a t  the intersection of said street with 
tlie tracks of Rocking2iam Railroad Company. The automobile collided 
with a train engine which was proceeding e a s t ~ a r d l y .  Plaintiff was 
injured; lic instituted this action against Mck'enzie and the Railroad 
Company, alleging that  their concurrent negligence caused his injury. 

At the close of the evidence the motion of the Railroad Company for 
nonsuit was a l lo~wd.  The trial proceeded against defendant McKenzie 
and rebulted in a verdict of $10,000 for plaintiff. Frorn judgment entered 
on the verdict, defendant RIcKenzie appeals. 
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Webb, Lee and Davis for plaintiff. 
I lenry ci2 Henry for defendant JIcKenzie. 

PER  CURIA^^. Appellant coinplains of the admission, over his ob- 
jection, of evidence of medical expenbt3s incurred on account of plain- 
tiff's injuries, and of the judge's charge perinitting recovery of such 
expenses by infant plaintiff. Plaint~ff's father had a separate cause of 
action for sucli expenses. ElLington v. Bradford, 2$2 N.C. 139, 86 S.E. 
2d 923. His father scrved as Next Friend in the prosecution of this 
action. The allegations of the coinplaint respecting inedical expenss 
are in general terms, but are sufficient to support a recovery for such 
expenses. Kzzer u. Bowman, 236 K.C. 563, 124 S.E. 2d 543. Where the 
father, in ~~1101n the cause of action for inedical expenses exists. is Next 
Friend and participates in the trial in wliicli an award is made to the 
infant for medical expenses, the participation is a waiver of the father's 
right to recover sucli expenses. Uoss 2;. Sezrell, 257 N.C. 404, 125 S.E. 
2d 899. According to the decided cases i t  is error under certain circuin- 
stances for tlie court to perinit recovery of rnedical expenses by an un- 
emancipated infant, over the objection of defendant made in ap t  time 
and form. Upon consideration of tlie entire record, we are of the opinion 
that if i t  was error in the instant case, tlie error TTas not sufficiently 
prejudicial to warrant a new trial. 

Appellant a~s igns  as error the charge of the court tliat the jury might 
award daniagcs for future or perinanent injury. H e  contends that  there 
is no evidence to support such instruction. The assignment is overruled. 
The record contains soine evidence of permanent injury. 

No  error. 

STATE v. MARY 11. DOBBINS. 

(Filed 28 April, 1965.) 

APPEAL by defendant from Johnston, J., October Session 1964 of 
WILKES. 

This is a criminal action. The defendant was tried upon a bill of in- 
dictment charging her with murder in the first degree, but upon calling 
the case the solicitor announced that  he would not ask for a conviction 
of murder in the first degrce but for inurder in the second degree or 
manslaughter. 

The State's evidence tends to show that  on 24 August 1964, defen- 
dant, Mary 11. Dobbins, and Cranford Holcornb went to the house of 
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Geraldine Ward a t  Mountain Valley in Wilkes County. Another man, 
Davis Brannon, was already a t  Geraldine Ward's house. 

The four persons above mentioned sat a t  the kitchen table in the 
Ward house. According to the evidence, tlie niales made some irnpropcr 
advances on tlic defendant and Geraldine Ward and ~ve re  talking about 
sex. Cranford Holconlb threatened to hit Geraldine Ward. Brannon and 
Holcoinb were requested to  leave; Brannon left, but Holcomb re- 
rna~ned. Geraldme Ward and tlie defendant managed to push Holcomb 
out of tlie l~ouse and to lock tlie door. 

The evidcnce further tends to show tliat Cranford Holcomb, while 
he was on the front porch of the Ward house, told Mary  Dobbins, "if 
she would give him back his nloney he would go on and leave," and 
that  was all Holconlh said to tlie defendant or to  Geraldine Ward after 
he was locked out of tlie house. After that ,  Holcomb went around the 
house several times, came hack up on tlie porch and bcgan pecking on 
the nindow. The defendant told the Sheriff of TT'ilkes County tha t  she 
walked to the kitchen, picked up a chair, took i t  into the livmg room 
and stepped up on i t  and got the shotgun, stepped back on the floor and 
shot tlirough the window. She further stated that  "she didn't see anyone 
when she shot, t ha t  she purely shot out of the window from where the 
noise m-as coming." 

The Sheriff testified that  he exanlined the house and that  there were 
plastic curtains over the window, hanging on each side of the window 
with a space about ten to twelve inches between the two curtains. The 
curtain on the left side of the window had been shot through. 

The top of Cranford Holcomh's head was shot off and he mas found 
lying on the porch floor in front of the window through which the de- 
fendant shot. 

At  the close of the State's evidence, the State rested, and without 
putting on evidence the defense rested. The jury returned a verdict of 
guilty of murder in the second degree. From the judgment iniposed the 
defendant appeals, assigning error. 

Attorney General B m t o n ;  D e p u t y  A t torney  General R a l p h  M o o d y  
for the State .  

H a y e s  & H a y e s ;  Porter & Conner for defendant.  

PER CURIAM. ,;2fter a careful revicw of the evidence adduced in 
the trial below, and upon an examination of the exceptions and assign- 
ments of error, Jve have concluded tliat no reversible error was com- 
mitted in the trial below. 

N o  error. 
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STATE: v. DAKIEL LOKKIE BRITT. 

(Filed 28 April, I%.) 

APPEAL by defendant from Shazu, J., December, 1964 Session, 
ROWAN Superior Court. 

This crimi~ial prosecution was bawd on a two-count b ~ l l  of indict- 
ment charging t!lat on M a y  26, 1964, the defendant feloniously broke 
and entered a certain building occupied by Paul Yates for the purpose 
of committing the crime of larceny. The second count charged the lar- 
ceny of two pistols and Ten Dollars In United States currency, of the 
total value of One Hundred Dollars. 

The evidence disclosed the building was broken into and the pistols 
and the money were taken from the cash register on the night of M a y  
26, 1964. The defendant was a t  the building a t  closing time, around ten 
o'clock a t  night. H e  admitted to hlr. Richardson, SBI Agent, t ha t  he 
had gone into the building, taken some money and the pistols which he 
had pawned in Charlotte for $10.00. l i e  gave the agent the address of 
the pawn shop where the pistols were recovered. 

The  defendant testified, denying that  he took the pistols or the money 
from the cash register. H e  claimed he was drinking and "I was a 
quarter of a mile away . . . when I realized I had the pistols . . . 
Both of them were in one pocket. I took them on home . . . and the 
next morning I went to Charlotte and pawned them . . . I do not know 
how they got in my pocket." 

The jury returned a verdict of guilty. From a prison sentence of two 
and one-half to five years, the defendant appealed. 

T. JV. Bmton, Attorney General, Ralph Moody, Deputy Attorney 
General for the State. 

Graham M .  Carlton for defendant appellant. 

PER CURI~M.  Defendant's counsel took a number of exceptions to 
the charge. IIowever, in view of the defendant's own evidence, the 
charge is more favorable to him than he had any right to expect. H e  
admitted taking the pistols to a Charlotte loan office. His denial was 
that  he didn't steal them from the cash register. A new trial, under the 
circumstances, is not warranted. 

No  error. 
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VERNON JOHNSOS v. T. W. LEE. 

(Filed 28 April, 10G.) 

APPEAL by defendant from Mck'innon, J., September, 1964 Session, 
WAKE Superior Court. 

The plaintiff instituted this civil action to recover $555.00 for moving 
a frame building from one of defendant's lots to another. The plain- 
tiff alleged the parties had an agreement that  plaintiff would furnish all 
heavy equipment and operators and that  the defendant would provide 
a t  his o m  expense other labor necessary to complete the job. The 
parties agreed that the plaintiff should be paid $15.00 per hour for tile 
moving operation. The ev~dence diqclosed that the plaintiff furnished 
equipment and operators for 30 hours for which he was entitled to re- 
cover $450.00. H e  alleged, further, that  the defendant failed to furnish 
the other labor necessary to finish the work, and that  plaintiff had to 
pay for such other labor the sum of $105.00. 

The defendant admitted making a contract but contended he was 
due a credit of $350.00 because of the damage to the building caused 
by the plaintiff's negligence in removing it. H e  also alleged that  the 
defendant was due him a credit of $80.47 on an old account. 

After hearing the evidence of both parties, the jury found the defen- 
dant was due the plaintiff $555.00 for moving the building; that  the 
defendant was due a credit of $22.29 on the  old account. From a judg- 
ment in favor of the plaintiff for $532.71, the defendant appealed. 

Basil L. Sherrill, for plaintiff appellee. 
Stanley L. Seligson for defendant appellant. 

PER CCRIAM. The dispute between the parties involved issues of 
fact. After hearing both parties, the jury resolved the dispute and the 
judgment was entered in accordance with the findings, which are sup- 
ported by the evidence. 

No error. 

DOKALD RULLARD, BDMISISTRATOR OF THE ESTATE OF J. W. BULLARD, DE- 
CEASED V. BRYANT JOHNSON. 

(Filed 28 April, 1963.) 

APPEAL by plaintiff from May,  S. J., October 12, 1964, Civil Session 
of LEE. 
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Action to rccover on a proi i~is~ory note. 
Plaintiff, acliiiinistrator of tlie estate of J. K. Bullarcl, a l legc~ that  as 

such adiiilnlstrator he is the lioldcr and owner of a proinmory note in 
the face amount of $7340, dated 10 October 1950, made by defendant 
and payable to S. D. Brafford or order; the note was eiidor*ed in blank 
and was in possession of J. W. Bullard a t  tlie time of his death;  defen- 
dant iilacle payincnts, tlie l a 4  on 8 August 1962, totalling $1165; plain- 
tiff lias den~anded payment of tlic balance duc and defendant has re- 
fused to pay tlie same. 

Defendant defends on the ground that  the note "was given by defen- 
dant to the payee in sole consideration of amount lost to payec by de- 
fendant in wagers on T o r l d  Series baseball games." 

The jury found that the note ~ v a s  given in consideration of a gaming 
transaction and obligation. Judgment was entered disnlissing the action. 
Plaintiff appeals. 

Teague, Wil l iams ck Love for plaintiff. 
Hoyle & Hoyle for defendant. 

PER CURIAM. ,4 note given for a gambling debt is void and no ac- 
tion thereon can be maintained. G.S. 16-1; Bank v. Crafton, 181 N.C. 
404, 107 S.E. 316. Plaintiff makes numerous assignments of error based 
on 21 exceptions. The record has been carefully examined and each of 
the exceptions fully considered. They present no unusual or novel ques- 
tion of lam, and point to  no error warranting a new trial. 

No  error. 

MARVIN E. MEADOWS v. PERDRIX JIBCHINERP S: SALES COMPANY. 

(Filed 28 April, 1963.) 

APPEAL by defendant from Hobgood, J., November 30, 1964 Session 
of LEE. 

Plaintiff instituted this action to recover the sum of $3,737.00, down 
paynlent plus incidental charges on the purcliasc price of a dry-clean- 
ing plant in Sanford, the sale of ~vhich, lie alleges, defendant refused to 
consunmate according to the agreeme~it. 

I n  its answr ,  defendant alleged that  it was plaintiff who refused to 
comply with the contract, and it prayed for "a complete accounting" 
and a monetary judgment against plaintiff based thereon. Each party 
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offered evidence tending to sustain the respective allegations. Upon 
sharply conflicting evidence the jury, answering stipulated issues, found 
that defendant was indebted to plaintiff in the amount of $3,000.00, 
and that plaintiff on-ed defendant nothing. From judgment entered on 
the verdict defendant appeals. 

Pittman, Staton ck Betts for plaintiff appellee. 
Clau'son L. T1'~llza11zs, Jr., for defendant appellant. 

PER CVRIAM. =In examination of the record reveals no error which 
would warrant a new trial. This case involved onlv issues of fact. It 
was fairly submitted to the jury, which cccnis to have attempted to do 
equity. If, as defendant stressfully contends, incompetent evidence was 
admitted over its objection, the excention taken mas worthless because 
the same testimony had been theretofore or was thereafter given by the 
witness in other parts of his examination ~ i t h o u t  objection. Dunes Club 
v. Insurance Co.. 239 N.C. 293. 130 S.E. 2d 625. 

No error. 

STATE v. JAMES EARL WILSON. 

(Filed 6 May, 1063.) 

1. Criminal Law 83, 101- 
The fact that  the State introduces exculpatory statements of the defen- 

dant  does not preclude the State from showing the facts to be otherwise, 
and when the State does so and introduces evidence that  defendant is 
guilty of each essential elenlent of the offense, the exculpatory statements 
do not na r r an t  nonsuit. 

2. Automobiles 76- 
In  a prosecution on a n  indictment charging that  defendant was the 

driver of a car inloll-ed in a collision resulting in injury and death to six 
named persons, and failed to stop a t  the scene of the  accident in violation 
of G.S. 20-lGG(a), and failed to give his name and address and license 
number to the six persons injured and killed, G.S. 20-16G(c), held, the fact 
that none of the llersons injured in the accident died a s  a result thereof 
does not tlisclo~e a f'ltal variance, i t  being sufficient to sustain conliction 
on both counts if the State introduces evidence tha t  the persons named were 
injured. 

3. Indictn~ent and Warrant 3 17- 
Even though defendant in this case relied upon a n  alibi, the variance of 

one day in the indictment and proof as to the date  the offense was com- 
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initted held not prejudicial upon the facts of the particular case, it being 
apparent that the defmctant was not ensnared or deprived of an oppor- 
tunity to :xdequatelj prezent his defense, and that the court gave a full, 
com1)lete nnd correct charge upon his defense of alibi. 

4. Automobilc~s 7G- Evidence of defendant's identity as driver of 
"hit and  riin" car held for jury. 

Testimony of a pntrolrna~i that defendant's car stopped some 200 feet 
after the accident in qnestion. that defendant got out of the rellicle from 
the driver's side and ~nl l red  away, together with eridence that the officer 
examined the car ilnmediately thereafter and found that its ignition key 
was pone and that it had not been "straight-wired," and that four days 
later, when defendant was apprehended, he had the ignition key to the car 
in his pocket nnd related that as far as he knew there were no other l i e p  
to the car, held  sufiicient to be submitted to the jury on the question of the 
identity of defendant as  the driver of the car involred in the accident. 

5. Criminal Lam 5 154- 
An assignment of error must disclose the question sought to be presented 

without the necessity of going beyond the assignment itself. Rule of Prac- 
tice in the Supreme Court No. 21. 

While several exceptions mag be grouped under a single assignment of 
error when all relate to but a single question of law, exceptions presenting 
different questions of law may not be grouped under a single assignment, 
since the assignment of error must gresent but a single question for con- 
sideration by the appellate court. 

7. Criminal Law 9 156- 
An assignment of error to a portion of the charge containing several s e p  

arate propositions must fail if the charge is correct as  to any one or more 
of them. 

APPEAL by defendant from McKinnon, J., Second Week November 
Regular Criniinal Session 1964 of WAKE. 

Criniinal prosecution on an indictment containing two counts: the 
first count charges that  defendant on 22 September 1963, a t  and in 
Wake County, North Carolina, was the driver of an  automobile in- 
volved in a n  accident and collision resulting in injuries to and deaths 
of James Grcre, Jocl Norris, Jimmie Roy Kent, Clifton Rogers, Oina 
Hunt.  Jr.,  and Walter Manning Johnson, and did unlawfully, wilfully 
and felonioucly fail immediately to stop such vehicle a t  the scene of 
the accident and collision, a violation of G.S. 20-166(a) ; the second 
count charger that defendant a t  the same time and place was the driver 
of an  automobile involved in an accidcnt and collision resulting in in- 
juries to and deaths of the six persons named in the first count, and did 
unlawfully, wilfully, and feloniously fail t o  give his name, address, 
operator's license number and registration number of his automobile to 
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the driver and occupants of the automobiles collided with, and did un- 
lawfully, wilfully, and feloniously fall to render to the persons injured 
in such accident and collision reasonable assistance, a violation of G.S. 
20-1GG (c) . 

Plea: Not guilty. Vcrdict: Guilty as charged. 
From n single judgment of imprisonment for twelve months, defen- 

dant appeals. 

Attorney General T .  TV. Bruton,  Assistant Attorney General R a y  B. 
Brady ,  and Staff Attorney L. P. Hornthal, Jr., for the  State. 

Robert L. McSfiLlan, Jr., for defendant appellant. 

PARKER, J .  Defendant assigns as error the denial of his motion for 
judgment of compulsory nonsuit made a t  the close of all the evidence. 

The State's evidence consists of the te>timony of one witness, George 
Lessard, a State highm-ay patrolman. His evidence shows the following 
facts: About : 2 0  a.m. on 22 September 1963 he was driving south on 
Highway #401 near its intersection with McCullers Road. An approach- 
ing Mcrcury automobile traveling north on the highway forced him off 
its hard-surfaced part. After the Mercury passed him, it sideswiped a 
Ford automobile knocking i t  into the path of a Pontiac automobile, 
causing a collision between the Ford and Pontiac. H e  immediately 
turned around and saw the Pontiac and the Ford had the highway 
completely blocked, and heard and saw "that there was bleeding and 
crying and smoke and debris." James Grere, Joel Korris, Jimmie Roy 
Kent, Clifton Rogers, Oma Hunt ,  Jr., and Walter Manning Johnson 
were injured in various degrees in the collision between the Ford and 
the Pontiac. H e  then looked north, and saw the hlercury, which had 
passed him, stopped a t  the Lewis Fruit  Stand about 200 feet away. 
Lewis Fruit Stand was not open, but there was an all-night area light 
on its front. H e  saw the defendant and another person get out of the 
automobile, and proceed to the rear. Defendant, who was wearing a 
white shirt, dark pants, and a cap, got out of the auton~obile from the 
driver's side. His companion was wearing dark clothes and was bare- 
headed. They stayed a t  the rear of the Mercury for about a minute, 
and then left on foot toward McCullers. Neither the defendant nor his 
companion came back to the scene of the collision to see or to offer to 
give any assistance to the people who n-ere injured in the colli~ion 
between the Ford and the Pontiac. H e  did not see the defendant agnin 
that  night. Later that night he exarninc.d the Mercury a t  the Levis 
Fruit Stand. I t s  ignition key was gone, and i t  had not been straight- 
wired. The Mercury had been damaged in the left rear, and there was 
no license plate. Three or four days after the collision he saw the de- 
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fendant. H e  aslied him if he had been driving his automobile on the  
night of 22 September 1963, and defendant stated that  he liad not, that  
111s autoaiobile had been stolen. Defendant said tha t  he had been off 
with liis wife and children and had returned home about midnight tlie 
previous night; tliat the nutoinobile was parked in front of his house 
in Raleigli, and upon returning lioine lie did not notice his car was niiss- 
ing until sometinie later; and that  he had reported tlie theft to the 
Ralcigli police etation. Defendant liad the liey to the Mercury in his 
pocket a t  the time he talked to him, and told him that so far a s  he 
knew there were no other keys to the car. On recross-examination 
Lessard testified to the effect t ha t  the occurrence took place on Satur- 
day,  21 September 1963, a t  2:13 a.m., notwithstanding the fact that 
the indictment alleges the occurrence took place on 22 September 1963. 

Defendant's testimony is to this effect: On 22 September 1963 he 
owned a 1936 l lcrcury  autoinobile, which he had purchased from Evans' 
place on Blount Street about two days previously. Evans drove this 
automobile to  liis residence with a "de:tler's tag," and left i t  in a drive- 
way beside his house. Evans took off tlie "dealer's tag." H e  had no 
driver's license, and did not have a license plate for the Mercury. On 
Friday night, 20 September 1963, he, his wife, and children went to  
vislt relatives in rural Wake County and returned home late a t  night. 
When he left for this visit his Mercury was a t  his home, and when he 
returned lie did not notice it was missing. The next morning, 21 Septem- 
ber 1963, around 9 a.m. he saw his Mercury was not a t  liis home, and 
he went to the police station about 10:30 a.m. and reported tha t  i t  was 
stolen. H e  later received word that  his l le rcury  was a t  Stroud Pontiac 
Company in Fuquay Springs. H e  went there to pick it up and was 
asked to wait to see tlie patrolman, who asked him questions and ar- 
rested him. H e  told the patrolman that  lie had only one key to the 
Mercury, and no one else had a key so far as he knew. H e  was not 
driving this AIcrcury or any other automobile a t  the intersection of 
Highway #401 and JIcCullers Road on 21 September 1963. 

Defendant's wife, wlio was a witness in his behalf, testified to the  
effect that  Ilie morning after the trip to visit relatives in rural Wake 
County the l le rcury  was missing from their home. 

Defendant introduced, without objection, an official record of a com- 
plaint filed with the police department of tlie city of Raleigh, dated 21 
September 1963, containing information that  James Earl  Wilson of 313 
Idlewild Avenue, Raleigh, filed a complaint concerning a stolen car 
on that  occasion. 

The State offered in evidence exculpatory statements of defendant, 
but that  does not prevent the S t a k  from showing the facts were dif- 
ferent. 8. v. Phelps, 242 N.C. 540, 89 S.E. 2d 132; S. v. Simmons, 240 



N.C.] SPRING TERM, 1965. 377 

N.C. 780, 83 S.E. 2d 904. Defendant's statements offered by the State 
exculpate defendant, but the State's ca-e docs not rest entirely on such 
statements. 

Defendant contends, inter nlin, tliat there is a fatal variance be- 
tween the allegations in both co~intc in the indlctinent and the 
State's evidence, in tha t  the nldictinent in both counts charges injuries 
to  and deaths of the six persons named in both counts In the indict- 
ment, and tha t  the State's evirlence shon-s none of the six naincd per- 
sons were killed, but all six were injured in various degrees. G 8. 20- 
166(a)  riiaker i t  a criminal offence for the driver of an automobile in- 
volved in an accident "resulting in mluly or death" to any person to 
fall immediately to stop such automobile a t  tlie scene of the ncciclent. 
G.S. 20-166(c) contains the TI-ords "resulting in injuries or death to any 
person." T h e  State's evidence shows a lack of proper diligence on the 
par t  of tlie person who drafted the indictment in alleging that  the six 
persons therein n a i n ~ d  wcre killed in tile accident, when none TT-ere 
killed. Ho~vcvcr,  if the State satisfied the jury beyond a. reasonable 
doubt that  defendant via. the driver of an auton~obile involved in an ac- 
cident resulting in injuries to the six named persons in the intlictment, 
and did unlavifully, m-ilfully, and feloniously fail to stop such auto- 
mobile a t  the scene of the accident, i t  would be sufficient to justify the 
conviction of the defendant on the firbt count In the indictment, and i t  
was not necessary for the State to  prove tha t  all of the six named per- 
sons were killed, as alleged in the indictment. 8. v. Locklenr, -1-1 N C. 
203; S. v. I'nn D o r m ,  109 N.C. 864, 14 S.E 32; S. v. O'Keefe, 263 1: C. 
53, 138 S.E. 2d 767. I n  respect to tlic second count in the indlctment. if 
the State proved tliat the six named persons were injured in the colli- 
sion, i t   as not necessary for the State to prove tliat all of them were 
killed. Thls contention of defcndnnt 1s wltliout merit. 

Defendant further contends tha t  the indictment alleges the offenses 
charged in its t ~ v o  counts occurred on 22 September 1963; t ha t  the pa- 
trolman testified on recrow-examination that  tile offenses occurred on 
Saturday, 21 September 1963, a t  Z:l5 a m . ,  not~vithstanding tlie fact 
tha t  the indictment alleges the offenses took place on 22 September 
1963; that  hls defence was an alibi, and consequently the time charged 
in the ind~ctinent was an essential elen~cnt of the  offenses charged, 
and because of this variance bet~veen allegation and proof, he is en- 
titled to a nonsult. The time alleged in an indlctment is not usually an 
essential ingredient of the offense charged, and the State ord~nnrily 
may  prove that  it was committed on some other date. G.S. 13-133; S. 
v. Tessnenr, 23-1 S . C .  211, 118 S.E. 2d 393. "But this salutary rule, 
preventing a defendant who does not  rely on time as a defense from 
using a discrepancy between tlie time named in the bill and the time 
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shown by the evidence for the State, cannot be used to  ensnare a defen- 
dant and thereby deprive 111m of an opportunity to adequately present 
his defense." S. v. Whtttenzore, 235 N.C. 563, 592, 122 S.E. 2d 396, 403. 
I t  may be difficult to conceive of a case where the time of the corn- 
mission of a crime is not material to the defense of alibi. However, 
under the facts of this particular case as presented by the State show- 
ing the offenses charged in the indictment occurred on Saturday, 21 
September 1963, a t  2:15 a.m. instead of on 22 September 1963 as 
charged in the indictment, the defendant was not ensnared and there- 
by deprived of an opportunity to present adequately his defense of an 
alibi as ~ h o w n  by his evidence, and tills mere variance between allega- 
tions in the mdictment and evidence of the State does not entitle him 
to a judgment of nonsuit. A reading of thc trial judge's charge here 
shows that  he did not fall into error, as the trial judge did in 8. v. 
Whlttemore, supra, when he in his charge "in effect told them [the 
jury] that  the date charged was inimaterial." 

Considering the State's evidence in the light most favorable to it. and 
considering defendant's evldence favorable to it,  S. v. Avent, 253 N.C. 
580, 394, 118 S.E. 2d 47, 57, i t  would permit a jury to find these facts: 
On 20 and 21 September 1963, and later, defendant owned a Mercury 
automobile. About 2:15 a.m. on 21 September 1963 this Mercury was 
involved in an accident resulting in injurics to the six persons named In 
the indictment, and the driver of the Mercury did not inlmediately stop 
i t  a t  the scene of the accident. The Mercury stopped some 200 feet away 
a t  the Lewis Fruit Stand, which a t  the time had an all-night area light 
on its front. TT7hen i t  stopped, defendant got out of it from the drlver'b 
side, stayed there about a minute, and left on foot toward iVcCullers. 
H e  never went to the scene where the six persons mere injured. Later 
tha t  night the State highway patrolman, R T ~ O  saw the accident, went 
to the ilIercury, examined it,  and found that  its ignition key nTaq gone, 
and that  it had not been straight-wired. Three or four days later the 
patrolman talked to defendant, and a t  tha t  time defendant had the 
ignition liey to the Mercury in his pocket, and said, so far as lie knew, 
there were no other keys to the Mercury. Tha t  i t  is a fair inference 
from this evidence tha t  the defendant was the driver of the Mercury 
a t  the time i t  was involved in an  accident resulting in injuries to the 
six persons named in the indictment. Defendant reported to the police 
in Raleigh some eight hours after the accident that  his Mercury had 
been stolen. The trial court properly denied defendant's motion for 
judgment of compulsory nonsuit. 

Defendant has no exceptions to the evidence. H e  assigns as error 
"Exceptions 3 through 6 (R. pp. 21-24, 26, 27) inclusive, all relating 
to  the judge's charge." This assignment of error does not comply with 
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our rules, in tha t  i t  does not disclose the questions sought to be pre- 
sented n-ithout the neces~ity of going beyond the assignment of error 
itself. Rule 21, Rules of Practice in the Supreme Court, 254 X.C. 7&; 
L o w e  & Co. v. =Itkzns, 243 X.C. 98, 93 S.E. 2d 271. It is elementary 
lcnrnlng that  an  as~ignruent of error must p re~en t  a single question of 
law for conslderatlon by an appellate court. But it is entirely proper 
to group more than one eweptlon under one asslgnment, when ,211 the 
exceptions relate to a slngle queat~on of l,iw. S. z .  Atkins, 212 N.C. 204, 
87 S.E. 2d 507. I n  the charge hcre, exception 3 relate> to the court's 
cliarge in respect to an  alibi, and the variance in time between the time 
of the offensea alleged in the indictment and the State's proof; excep- 
tlon 4 relates to the court'c: charge to the effect that  the State is not 
required to prove that  both Injuries and deatha of the six persons named 
in the indictment cnqued from the accident and collibion; exctption 5 
relates to the court's charge in respect to an alibi; and exception 6 re- 
lates to the court's charge in respect to the definition of what consti- 
tuteq reasonable doubt. "Where there is a slngle aosjgnnlent of error 
based upon several exception.; to several d~stinct  parts of the judge's 
charge, and one of the parts excepted to is correct, the assignment 
must fail." 5'. v. Atkins, supra, and cases cited therein. It is manifest 
from a reading of the judge's charge that  his definition of reasonable 
doubt as glven to the jury is in strict accord ~ i t h  decision after de- 
cision of this Court. Tlie part of the charge challenged by defendant's 
exception 4 is correct, as qet forth above. The parts of his charge chal- 
lenged by defendant's exceptions 3 and 5 are a fair and accurate state- 
ment of the law in respect to an alibi, as set forth in S. v. Spencer, 236 
N.C. 487, 124 S.E. 2d 173, and are comprehen?ive and long instruc- 
tions in respect to the variance between the time of the comn~ission 
of the offenses as alleged in the indictment and 8s shown by the State 
highway patrolmnn's testimony on recross-examination, where defen- 
dant's defense and evidence iq an alibi, and where the exact time of the 
co~ninission of the offenses was material and e-sential to defendant's 
defen~e.  X careful study of these comprehensive and long instructions 
slions that the jury was carefully instructed that  defendant's evidence 
of an allhi rTas not to be disregarded, that  they did not deprive him of 
his defense of an alibi, and that  no error prejudicial to defendant ap- 
pears under the factual situation here. A careful reading of the jutlge's 
charge in its entlrety shows no error that would justify a new trial. 

Defendant's last and thlrd asslgnment of error is as follows: (1) 
The court erred in denying his motion to set aoide the verdict; (2) the 
court erred in denying his motion for a new trial; and (3)  the court 
erred in denying hls rnotion in arrest of judgment. These exceptions are 
~ i t h o u t  merit and are overruled. 
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C n a u ~ o c ~  v. COACH Co. 

I n  tlie trial below we find 
?So error. 

BESSIE F. CRADDOCIZ r. QUEES CITY 

(Filed 5 May, 1063.) 

1. Carriers 5 18; Bill of Discovery 9 1- 

COACH COMPXLYY. 

I n  an action by a passenqer against the carrier to recorer for injuries in 
an accident, the passenger is not entitled to eonipel an agent of the carrier 
in an adverse rsanlin~tion prior to trial, G.S. 8-89, to disclose information 
on the driver's report of the accident upon which the carrier bast!  its re- 
port to the I.C.C., since to do so would render nleaningless the provisions 
of 49 U.S.C'.A. § 320(f),  providing that the I.C.C. report should not be ad- 
mitted in eTidence in any suit or action for damages. 

2. Same- 
In an action by a passenger against the carrier to recover for injuries in 

an accident, the llassenger is entitled to require the carrier to disclose the 
nnines of other passengers on the bus a t  the time of the accident. 

CERTIORARI a l l o ~ e d  to review an order of Patton, J., 4 January 1965 
Schedule "DM Civil Session of MECKLEXBURG. 

Plaintiff instituted this action on 25 AIarch 1963, in which she seeks 
to recover damages for personal injuries sustained as a result of a 
coll~sion between the defendant's bus and an  autolnobile a t  the inter- 
section of Elizabeth Avenue m d  I<ingls Drive in the City of Char- 
lotte, North Carolina, on 14 July  1961, a t  which time plaintiff was a 
passenger on defendant's bus. 

On 28 J I a y  1963 the defendant filed answer admitting that  its bus 
had been involved in a collision with an automobile on 14 July 1961, 
and admitting that  plaintiff had been a passenger on that  bus. The de- 
fendant, however, denied that its driver had been negligent. 

On 2 October 1963, pursuant to the provisions of G.S. 8-89, plaintiff 
filed a motion requesting that  defendant be required to produce for 
plaintiff's inslwction (1) the accident report submitted to the defen- 
dant by the defendant's driver of the> bus which was involved in the 
aforcsaid accident on 14 July  1961; (2) the original or copy of a list 
of the names and addresses of all passengers on defendant's bus on 
which plaintiff w i s  injured in the collision on 14 July 1961; and (3) 
the name and address of the driver of defendant's bus on the occasion 
complained of, including the time tlie driver began work and the time 
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said driver stopped work on said date. This motion mas withdrawn 
with the approval of the court on 21 November 1963. 

On 17 December 1963, a petition for an adverse party examination 
of defendant's agent, Ha l  J. Love, was made, and an  Assistant Clerk 
of the Superior Court of Mecklenburg County issued an order authoriz- 
ing the adverse party examination and in addition thereto the Assis- 
tant Clerk issued a subpoena d w e s  tecl im directing Ha l  J .  Love, Vice 
President and Assistant General Manager of defendant, Queen City 
Coach Company, to bring n-ith him to the adverse party examination 
a copy of the accident report filed with the defendant company by it-. 
driver. 

The adverse party examination of Ha l  J. Love was held on 30 De- 
cember 1963. Mr .  Love testified a t  the examination, but refused to 
allow the plaintiff to inspect the accident report and refused to testify, 
orally, with respect thereto. 

Because Mr.  Love refused to ansn-er the questions put to him a t  the 
adverse party examination, and becausc Mr.  Love refused to allow 
plaintiff's counsel to inspect the accident report made by defendant's 
driver, the hearing was adjourned. 

An order to 401~7 cause why Hal  J. Love should not be held in con- 
tempt for refusing to answer the questions put to him was issued by the 
Honorable George B. Patton on 21 January 1964. 

This matter c a n ~ e  on for hearing before Patton, J.,  on 6 January 
1963, and Judge Patton entered an  order directing Ha l  J. Love to "ap- 
pear before the Conimissioner heretofore appointed to make his ad- 
verse examination and to have tllen and thcrc with lliiu the original 
or copy of the written report, if there is one, 01 the driver of tlle de- 
fendant's bus involved in an accident on July  1-1, 1961, a t  the inter- 
section of Elizabeth Avenue and King's Drive, Charlotte, Xorth 
Carolina, and tlle names and addresses of all passengers on the de- 
fendant's bus a t  said time when the adverse examination heretofore 
continued is resumed." 

From the entry of tlie above order, the defendant petitioned this 
Court for certiorari wliicli was allowed on 2 February 1963. 

Charles 111. Well ing for plaintiff appellee. 
J o h n  R a y ;  M y e r s  c+k Rush for defendant  appellant.  

DENNY, C.J. The primary question involved on this appeal is 
whether or not the plaintiff is entitled to the information directed to be 
given in the order entered in the court below. 

According to the evidence adduced in tlie hearing below, the only 
statement or report made by defendant's driver was the statement 
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taken by counsel for defendant for use in making up the report required 
by  the Interstate Commerce Commission (I.C.C.), on a specific form 
furnished by the I.C.C. Parts  of the accident report were reproduced 
verbatim in the report to the I.C.C. 

It further appears from the evidence tlxtt the defendant has no list, 
as such, of the names and addresses of the passengers, but counsel for 
defendant does have in his file cards given by passengers to the driver, 
commonly called "passenger cards." t f  the order entered below is up- 
held, a list of passengers may be compiled from these cards. 

I n  pertinent part, Title 49 of the Code of Federal Regulations, 5 
194.4, requires: 

" ( a )  Every motor carrier, except private carriers of prop- 
erty, shall file a report prepared on the form prescribed in this 
section for such carrier's use, for each recordable accident * * * 
n.hic11 occurs in the operations of such carrier." 

Reports filed pursuant to the foregoing Regulations must be filed 
with the I.C.C. 

It is provided in 49 U.S.C.A. § 320(f), as follows: 

"No report by  any motor carrier of any accident arising in the 
course of the operations of such carrier, made pursuant to any re- 
quirement of the Comnlission, and no report by the Comn~ission of 
any investigation of any such accident, shall be admitted as evi- 
dence, or used for any other purpose, in any suit or action for 
damages growing out of any matter mentioned in such report or 
investigation." 

Based on the foregoing statute, the Court, in LaChance v. Service 
Truckzng Co., 215 I?. Supp. 159, denied plaintiff's motion for contempt 
citation when the custodian of the records a t  the time his deposition was 
taken, refused to permit counsel for plaintiff to inspect and copy the 
report of the accident made to the I.C.C. The Court further intimated 
that  even if a motion were made pursuant to Rule 34, and even if good 
cause were shown as to why the plaintiff was entitled to inspect the 
documents, " * * * they are faced with the provisions of 49 U.S.C.A. 
$ 320(f) ,  * * *." 

I n  our opinion, since the above statute prohibits the introduction in 
evidence, or use for any other purpose, of any report made to the I.C.C. 
in any suit or action for damages growing out of any matter mentioned 
in such report, i t  would be violative of the spirit and purpose of the 
I.C.C. Act to require the defendant to give plaintiff the data  upon 
which the I.C.C. report y a s  based. T o  do so would make the protective 
provisions of the statute worthless. 
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On the other hand, in our opinion the plaintiff is entitled to a copy of 
the list of passengers requested and their addresses. 

I n  the case of Reynolds v. Boston ck Mazne Transp. Co., 98 N.H. 
251, 98 A. 2d 157, 37 A.L.R. 2d 1149, the Court held that the plaintiff, 
a bus passenger who brought an action to recover damages for personal 
injuries sustained ~ r h e n  she was thrown to the floor of the bus by reason 
of the negligence of defendant's bus driver, was entitled to the names 
and addresses of other passengers obtained on cards passed out and 
collected by the driver f o l l o ~ ~ i n g  the accident. The Court said: 

((* * I These passengers as witnesses to this accident are not 
the exclusive property of either party. I n  the interest of justice 
both parties are entitled to have their testimony introduced in this 
action for whatever help it may furnish in arriving a t  a just de- 
termination. Plaintiff is not endeavoring to ascertain what de- 
fense the defendant contemplates making nor facts tha t  exclusively 
relate to its case but is seeking discovery of facts which will enable 
her to prove her case. * " "" 

Similar orders wcre upheld in Evtush v. Hudson Bus  Transp. Co., 10 
N.J. Super 45, 76 A. 2d 263, atfd. 7 N.J. 167, 81 -1. 2d 6, 27 9 .L .R .  2d 
731; Beldlng v. St. Lozi~s Pub. Serv. Co., 358 810. 491, 215 S.W. 2d 506; 
~11cMahon v .  Hayes-73rd Corp., 197 Afisc. 318, 98 S.Y.S.  2d 84; Fwr- 
man  v. Central Park Plaza Corp. (Ohio),  102 N.E. 2d 622. See also 
37 A.L.R. 2d Anno: Discovery-Names of Witneqses, page 1152, e t  seq. 

We hold that  the l ~ s t  of names and addresses of the passengers on 
defendant's bus a t  the time of the accident complaincd of herein, is 
not privileged by reason of the attorney-client relationship. 139 A.L.R. 
Anno: Attorney-Privileged Con~munications, page 1230, et  seq. 

On the record before us, in light of the conclusions we have reached 
based on the statutes, Federal Regulation.<, and cases cited, we deem i t  
unnecessary to dcterrnine whether or not the report made to defendant's 
counsel for the purpose of making the report reqllired by law to the 
I.C.C., is privileged by reason of the attorney-client relationship. 

The plamtiff is entitled to the names and addresses of the other 
passengers who r e r e  on defendant's bus a t  the time plaintiff was in- 
jured on 14 July 1961, but she is not entitled to a copy of the report 
made by defendant's bus driver to defendant's counsel for the purpose 
of making the report required by law to the I.C.C. 

The order entered below is modified to the extent indicated; other- 
wise, it is affirmed. 

Modified and a£firmed. 
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HUBERT THTROSE BREWER v. OLDEN DONNELL GARXER AKD 
1\IAGDhLENE H. GARKER. 

(Piled 5 May, 1063.) 

1. Evidence 5 5 8 -  
T~~l i e re  ;L patrolman testifies tha t  when he  arrived a t  the scene some 

thirty ininutes af ter  the accident lie detectcd a n  odor of some type of 
wliislicy ill 11lnintif'f"s automobile. it is error for the conrt to pselude evi- 
tlpnc.~ that tn-wty-right tl:~ys af t r r  Ilie ac.c.ident the 11:rtrolniml signed a 
stntellirnt that  he c ~ ~ n l t l  not say I\- l~etl~er :uiy of the partirs  1i:rtl been drink- 
ilia. s i w r  p1i'~intill"s right to tlestroy or \vralic~n a witness' testimony by a 
prol,er cross-c~s:u~iil intio~~ is ian absolute right. 

2. Evidence Ij 13; Automobiles Ij 37- 
Defendant contended tha t  plaintiff d r i ~ e r  was attemptinq to light a cig- 

nrctte nt  the tiine of the accident. Tectimony tha t  some two days after 
l~lnintiff'c vehicle liad been nioletl to J ton11 some ten miles from the acci- 
deut. a ligl~tly biu'ned cigarette was found on tlie floorboard of plaintiff's 
~ e l ~ i c l e  i< too relnmed in time and place to have any probative value and 
shonld 1x11 e been excluded. 

A P P E ~ L  by plaintiff from Shaw, J.,  October 26, 1964 Civil Session, 
RANDOLPH Superior Court. 

This civil action was instituted by Hubert  Thyrone Brewer to re- 
cover danxtges for personal injuries he sustained in an  automobile 
collision on High~vay KO. 49 near Denton. The collision occurred a t  
2:15 a m .  on Deccniber 16, 1962, between tlie plaintiff's 1959 Olds- 
nlobile in which he was riding alone, and a 19.56 Ford owned by the 
defendant hfagdalene H. Garner and driven by her son, Olden Donnell 
Garner. By  thcir pleadings the partiee raised against each other a num- 
ber of issucs, all of which were settlcd prior to trial except those in- 
volving the defendants' negligence and the plaintiff's contributory neg- 
ligence. 

The plaintiff alleged the defendant Olden Donnell Garner was neg- 
ligent in that lie failed to keep liis vehicle under proper control, to dim 
his lights, and to yield one-half the travel portion of the highway. The 
defendants alleged the plaintiff was contributorily negligent in tha t  he 
failed to keep his vehiclc under proper control, failed to yield one-half 
tlie liiglirvay, and a t  the tiine of the collision was driving under the in- 
fluence of intoxicating liquor. 

Tlic jury gnvc affirnmtivc ansn-ers to the issues of negligence and 
contri1)utory ncgligcnce. From the judgment dismissing the action, the 
plaintiff appealed. 

O t t u a y  Burton for plaintiff appellrrnt. 
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Jordan, W r i g h t ,  Henson R. n'ichols b y  G. Mar l in  E v a n s  for defen- 
dan t  appellees. 

HIGGINS, J. Tlie plaintiff's appeal pre-ents a single question of law: 
Did the court coininit prejudicial error on the izsuc of contributory ncg- 
Lgence? The defendants, by vlgorous cross-examination, souglit to  force 
from the plaintiff tlie admiwon; t!iat he n-as clrlving under tlie influ- 
ence of liquor and, a t  the tiilie of the accident, n.as attempting to  light 
a ciga~ette.  

I n  support of tlie charge the plaintiff was driving under the influence 
of liquor, the defendants offcrcd the cvidcncc of J I r .  Bolick of the 
State IIlglin-:ly Patrol, who arrived on tlie scene thil ty  minutes after 
the coll~aion but before the plxntiff, who was unconscious, had been 
removed from the Old~inolde .  The patrolmnn testified he detected the 
odor of qome type of wliiqky in plaint~ff'g ailtoinohile. Plaintiff's counsel 
sought on cross-examination to hare  I I r  Bolick admit lie had made an 
incon-i.tent statement and produced what purported to  be a photostatic 
copy of n paper writing dated ,January 14, 19G3, which the n-itness ad- 
mitted, "This photostnt is an  exact copy of what I signctl." The  copy 
contanled t h ~ s  statement: "I could not say whether any of the parties 
had been drinking." The  court, on defendants' objection, excluded the 
cpeition and a n w c r .  The  exclu4on is tlie subject of Assignment of Er-  
ror KO. 1, haqed on Exception KO. 15. 

The  plaintiff offered the evidence of RIr. Hundley n-ho n7as present 
when 111.. Uolicli examined plaintiff's automobile. He testified: "I did 
not see any evidence of alcohol in the car." Tlie surgeon n-ho treated 
plaintiff's injuries one hour after  he received them, testified: "I did not 
detect any evidence of alcohol on plaintiff's breath when I sewed lnin 
up." 

Tit11 respect to  the defendants' allegations that  plaintiff was intoxi- 
cated, the court charged: 

i(A4nd tlicn, finally, the defendants ha re  alleged that the plaintiff 
n a s  drivmg his motor veliicle under the influence of intoxicating 
beverages. T h a t  is contained in G.P. 20-138, and i t  prorides that ,  
' I t  sh:i11 be unlam-ful and puniqhahle as  provided in Fcction 20-179 
nhen any perqon, wl~ether licensed or not, n-ho is an habitual user 
of narcotic drug., or any person Who is under the influence of in- 
tours t ing  liquor or narcotic drugs, to drive any veliicle upon the 
higlin-ays ~vithin this State.' " 

Assuming, without deciding, tlie odor of some type of n -h i~kp  in 
plaintiff'> ve!~icle some thirty minutes after tlie wreck would be suffi- 
cient to permit an inference the plaintiff was driving under the influ- 
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ence, then certainly i t  would be proper by way of impeachment for the 
plaintiff's counsel on cross-examination to show that  on January 14, 
1963, twenty-cight days after  the accident, the witness had signcd a 
statement saying, "I could not say whether any of the parties had been 
drinking." 

('The right to have an opportunity for a fair and full cross-examina- 
tion of a witness upon every phase of his examination-in-chief, is an 
absolute right and not a mere privilege." Templeton v. Highway Comm., 
254 N.C. 337, 118 S.E. 2d 918; Jlzlling Co. v. Highzcay Comm., 190 
N.C. 693, 130 S.E. 724; State 2). I-Izghtower, 187 K.C. 300, 121 S E. 616. 
After permitting the evidence of intoxication to go to the jury, i t  was 
error to exclude the crobs-examination which weakened, if i t  did not 
destroy its effect altogether. 

The charge underscored the importance of plaintiff's intoxication 
on the issue of contributory negligence. There mas no evidence of intoxi- 
cation except the odor of some type of whisky in and around the 
plaintiff's automobile thirty minutes after the collision. That odor, Mr.  
Bolick alone detected. The instruction on intoxication based on such 
equivocal evidence magnified the effect of the court's error in excluding 
Mr .  Bolick's signed statement, "I could not say whether any of the 
parties had been drinking." 

By  cross-examination, the defendants' counsel sought unsuccessfully 
to  have the plaintiff admit that  a t  t h ~  time of the collision he was in 
the act  of lighting a cigarette. This the plaintiff categorically denied. 
However, hlrs. Garner, one of the defendants, over objection, was per- 
mitted to testify that  two days after the accident and after the "de- 
molished vehicle" had been removed to Asheboro, (ten miles from the 
scene of the accident) she found a slightly burned cigarette in the floor- 
board of the vehicle. By  what means the automobile was taken from 
the wene to Asheboro, who took it, and how many people had been 
around i t  in the meantime, were left to conjecture. The evidence that  a 
slightly burned cigarette was found on the floor of the Oldsmobile, so 
removed in time and place, was too remote to have probative value 
and should have been excludcd. 

For the  reasons assigned, there should be a new trial on the issues 
of negligence, contributory negligence, and if the plaintiff prevails on 
both, then on the issue of damages. T o  that  end the judgment dismiss- 
ing the action is 

Reversed. 
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L O S K I E  R. S P I V E Y  v. THE BhBCOCK & WILCOX COMPANY. 

(Filed 5 May, 1965.) 

1. Negligence 9 37- 
AII employee of a n  independent contrnctor on the premises in the per- 

formance of his duties is an  invitee of the contractee. 

2. Master and Servant # 1- Issues of negligence and contributory 
negligence held for jury In this action by en~ployee of independent 
contractor. 

Plaintiff was a n  eniployce of a n  indt~pendeiit contractor sent to perform 
plun~bi i~g work in defendant's planr. The evidence disclosed tha t  he was 
unfi~iuili:~r ~vit l i  the par t  of tlic 111:mt in wl~ich  he was to work. tha t  lie 
found the floor covered with debris and rubble where the concrete floor had 
been broke11 with :I pncwnatic hammer. that  a nia111iole in the floor had 
bee11 covered with cardboard which in turn w t s  covered by a platform made 
from slate a n  inch thick ntiiled to :I f r a ~ u t ~  of 2 s 4's, that ,  in clearing the 
floor to work, plaintiff uiored the platform, stepped forward onto the card- 
board, whit.11 gave way, causiug plaintiff to fall to his injury. I le ld :  The 
evidence does not disclose tha t  defendant, a s  a matter of l a y ,  had taken 
reasonable precaution to  warn  plaintiff, or tha t  plaintiff, a s  a matter of law, 
had failed to exercise due care for his own safety. The fact that  plaintiff 
h :~d  ti blueprint showing the location of the manhole, to which blurprint 
plaintiff had had no occasion to refer in order to determine where to locate 
the pipes, does not al ter  this result. 

3. Negligence S 22; Master and Servant 5 8 B -  
In  an  action bv an  eml~loyee agaiust a third person tort-feasor to  rcxo.rer 

for nta~ligent injury, any reference to work~ncn's compensation benefits re- 
ceived by the plaintiff is incompetent, G.S. 97-10.2(e). 

4. Damages # & 

The party injured by the negligence of another is entitled to recover the 
nn~tjuiit which nil1 fairly compenqate him for  his injuries. without consid- 
e r i w  payu~ents received by the injured person under the prori5ions of the 
Workmen's Compensation Act o r  insurance procured by himself or his em- 
ployer. 

APPEAL by plaintiff from Bundy, J., September 1964 Civil Session of 
NEW HAKOI-ER. 

Civil action to recover for personal injuries. 
Plaintiff's evidence, which his allegations are effective to  support, 

tends to show the following facts: On April 18, 1960, the datc of the ac- 
cident in suit, plaintiff was a journeyman plumber who had been li- 
censed for two years. H e  was in the employ of II. G. Herring Plumbing 
Company, which had a contract to install certain plumbing and heating 
facilities in defendant's plant in Wlmington. ,4lthough plaintiff had 
~ o r k e d  in the opposite end of the plant, he was unfamiliar with the 
particular location to which his employer sent him on the morning of 
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the accident. When plaintiff arrived, he found in rubble the concrete 
floor in the area in which he was to work. In  order that plaintiff might 
lay pipes, defendant's eniployees liad broken the floor with :L pneuinatic 
hammer, and i t  was covered with broken cement and wiring. "rock 
and stuff that  n-ns in (the) way and pieces of wood.)' Plaintiff was 
cleaning up this rubble before laying pipes when he fell into an %foot 
manhole and tore tlic cartilage in his left knee. As a result of this in- 
jury he has a 5% perinancnt disability of his left leg. An operation on 
his knee was required, and he was out of work for three months. Squat- 
ting and crawling, positions Ile is requii.ed to take in tlie perforn~ance of 
his work, are now difficult and painful. 

Tllc manhole had been covered with a piece of cardboard, which, in 
turn, rvas covered by a rough-and-ready platform which had been made 
by nailing "inch boards,'' or slats, onto n frame of 2 x 4's. "It  was just 
lying there on the dlrt like the rest of the stuff. It was in my way and 
I picked it up." No sign or flag gave any warning that  this cover con- 
cealed a manhole, nor had any person told plaintiff tha t  the inanhole 
was there. I n  his truck, plaintiff liad a blueprint showing the location of 
the manhole, hut, prior to his illjury, plaintiff had had no occasion to 
refer to it. H e  testified "I did not need tile blueprint to clear the traqh 
out." I n  clearing away the rubble plaintiff moved the platform aside, 
stepped forward onto the cardboard wl~ich he did not see, and fell into 
the nianliold. The cardboard fell in with him. 

At  the close of plaintiff's evidence defendant's motion for a judg- 
ment of nonsuit ~ v a s  sustained. Plaintiff appeals. 

i lnron  Goldberg for plaintiff rrppcllnnt. 
Jlarshnll R. 117illlanzs for dcfendnnt appellee. 

SHARP, J. Plaintiff, an enlplovee of an independent contractor who 
had undertaken to install plumbing fixtures on defendant's premise<, 
TTXQ an  invitee of defendant. Pafiord v. ( 7 0 n s t ? 7 ~ ~ t i o n  Co., 217 S .C.  730. 
9 S.E. 2d 408; 2 Harper & James, Torts 3 27.12 a t  p. 1181 (1956 Ed.) .  
Defendant's duty to plaintiff, therefore, was one of due care under all 
the circumstances. The gcneral rule is stated in Deaton  v. Elon  College, 
226 N.C. 433, 438. 38 S.E. 2d 561, 263: 

"The owner is not responsible to an independent contractor for 
injuries from defects or dangers of which the contractor knew or 
should have known, 'but if tlie dcfect or danger is hidden and 
knon~n to the owner, and neither lrnonm to the contractor, nor such 
as he ought to know, i t  is the duty of the owner to warn the con- 
tractor, and if he does not do this he is liable for resultant injury.' " 
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Accord, Williams v. McSuain, 248 N.C. 13, 102 S.E. 2d 464; Lee v. 
Green ck Co., 236 K.C. 83, 72 S.E. 2d 33; Revis v. Orr, 234 N.C. 138, 
66 S.E. 2d 652. 

A manhole, 8 feet deep, in an area covered with broken concrete and 
other debris is, without any doubt, a latent danger. Taking plaintiff's 
evidence as true, and giving 11im the benefit of every reasonable infer- 
ence to be drawn therefrom, as we are required to do in passing upon 
a judgment of nonsuit, Pridgen v. Uzzell, 234 N.C. 292, 118 S.E. 2d 
735, two questions arise: (1) I s  the evidence sufficient to establish that 
defendant failed to provide devices adequate to give warning of the 
hole to a reasonably prudent workman? (2) If i t  is, does i t  establish 
plaintiff's contributory negligence so clearly that  no other conclusion 
can be reasonably drawn from it? Peeden v. Tait, 254 N.C. 489, 119 
S.E. 2d 450. 

The covering n-hich defendant had provided for the manhole mas 
made with "inch boards" nailed to 2 x 4's. Between each of these slats 
was a space an inch and a half wide. This is not the type of cover one 
would ordinarily expect to find over an 8-foot manhole. Furthernlore, 
it is a fair inference that  dust from the broken concrete had sifted 
through the slats onto the cardboard cover over the hole sufficient to 
camouflage i t  and defeat the purpose of the wooden covering. We 
cannot say, as a matter of law, that  defendant had taken reasonably 
adequate precautions to warn the workmen who, i t  knew, would be on 
the floor and who might fall into the hole unless they knew of its 
presence. Hence, an  issue of defendant's actionable negligence arises 
for the determination of the jury unlegs plaintiff has proved himself 
out of court on the issue of contributory negligence. 

I n  its First Further Answer and Defense defendant alleges that  plain- 
tiff was contributorily negligent in that  (1) before going upon the 
premises upon which he was to n-ork, plaintiff failed to examine the 
blueprint which he had in his possession and which disclosed the presence 
of the manhole, and (2) "he removed a plywood covering and frame 
which had been placed over the hole and stepped on the cardboard 
without undertaking to discover what was thereunder or for what pur- 
pose it mas there." 

Plaintiff argues that  the slatted covering, a t  most only 4 inches high, 
appeared to him to be just another "piece of stuff," i.e., debris, covering 
the area;  tha t  the dusty cardboard did not stand out sufficiently on the 
rubble-covered floor to attract his attention; that  the cardboard itself 
both constituted and concealed a trap rather than warned of one; and 
that, as a result, i t  fell into the hole with him. He  further contends that 
the primary purpose of the blueprint was to show him where to locate 
the fixtures he had come to install and not to warn of hazards; that  a t  
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the time he fell into the hole he had had no need to examine the blue- 
print. 

We can no more say with reference to the issue of contributory neg- 
ligence than we could as to the issue of negligence that only one con- 
clusion can reasonably be drawn. The determination of both issues 
must be for the jury. 

Since the case goes back for a complete trial we note that in the 
trial below the court, over objection, permitted defendant's counsel on 
cross-examination to elicit from plaintiff testimony that he had re- 
ceived 11-orkmen's Conipensation benefits. This was error. By statute, 
G.S. 97-10.2(e), the amount of compensation and other benefits paid 
to or for the employee on account of the injury for which he is seeking 
damages is not admissible in evidence in his suit against a third party. 
Redd~ng v .  llmdrly, 258 N.C. 1.54, 128 S.E. 2d 147; Lovette v. Lloyd, 
236 N.C. 66'3, 73 S.E. 2d 886; Penny v. Stone, 228 N.C. 295, 45 S.E. 2d 
362. In his cross-examination of plaintiff's doctor, counsel also brought 
out, over plaintiff's objections, that the doctor had handled plaintiff's 
case "as a Workmen's Compensation matter" and that plaintiff himself 
was not a t  the present time indebted to the doctor for any services 
rendered. This, too, was error. The obvious purpose of these references 
to Workmen's Compensation benefits was to reduce the amount of the 
verdict in the event the case went to the jury. 

If the jury should reach the issue of damages, plaintiff will be entit!ed 
to recover the amount which will fairly compensate him for his injuries 
as if he had received no payments under the Workmen's Compensation 
Act. Lovette 7). Lloyd, supra; Rogers tl. Construction Co., 214 N.C. 
269, 199 S.E. 41. When an injured employee sues a third person in tort 
for personal injuries, the measure of his damages is unaffected by any 
Workmen's Compensation benefits he may have received, and any 
reference to them is ordinarily as improper as would be a reference to 
the presence or absence of liability coverage for defendant. Evidence 
both as to liability-insurance coverage, Electric Co. v .  Dennis, 2,59 N.C. 
3.54, 130 S.E. 2d 547; Lytton w. lllanufacturing Co., 157 N.C. 331, 72 
S.E. 1055, Ann. Cas. 1913C, 358, and as to Workmen's Compensation 
benefits is inadmissible because it is not only irrelevant but a130 in- 
competent. This does not, however, mean a double recovery for a 
plaintiff-employee. The distribution of any recovery is a matter for the 
Industrial Commission under G.S. 97-10.2(f). 

Reversed. 
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STATE v. JAMES WILLIAM DUNN. 

(Filed 6 b I q ,  1966.) 

1. Evidence § 21- 
An original instrument may be introduced in eridence whether recorded 

or uot. and where it is introduced in cr~clence with a certificate of the reg- 
ister of deeds al~yearing thereon G.S. 8-16 has no applicat~ou, and  the con- 
tention that  tlie instrument is not admissible until properly identified b~ 
tlie regirter of deeds is without foundation. 

2. Evidence 23- 

A ledger account sheet identified by the creditor a s  containing entries 
n u d e  in the regular course of business b~ his secretary, is competent. 

3. Appeal and Error § 24- 
Assignments of error to the charge based upon exceptions appearing nc+ 

nhere  in the record but under the assignments of error a r e  inelfcctive. 

APPEAL by defendant from Carr, J., January 1965 Regular Criminal 
Session of WAKE. 

On 6 August 1964 the defendant, James William Dunn, mas charged 
in a xarrant issued by the Clerk of the Recorder's Court of TJTalie 
Forest with having wilfully and felonious!y disposed of mortgaged 
property in violation of G.S. 14-114. Upon conviction in the Recorder's 
Court, the defendant appealed to the Superior Court of Wake County. 

The State's evidence tends to show that on 15 February 1964, F. J. 
Williams, a licensed automobile dealer, sold to defendant a 1967 Ford 
station wagon for 5650.00, with no down payment. Defendant executed 
his note to TVilliams in the amount of $650.00, payable in 52 equal 
installments of $12.50 per week, the first installment to be due and 
payable 22 February 1961, secured by a chattel mortgage executed by 
the defendant and his wife on the 1957 Ford, a bedroom suit, a dining 
room suit, a living room suit, a refrigerator, a deep freeze, a television 
set and an electric stove. This chattel mortgage was filed for reglstra- 
tion in the office of the Register oi  Deeds of K a k e  County on 6 March 
1964 and recorded in Book 1297, a t  page 646 on 9 March 1964. 

Killiams testified that defendant defaulted in his payments as pro- 
vided for in the note secured by the chattel mortgage, and refused upon 
demand to surrender the property to Williams, admitting that  he had 
moved practically all the items described in the chattel mortgage to 
Virginia where he planned to move later. He  refused to surrender the 
property or any of i t  to the mortgagee, and informed Williams that if 
he wanted to get his money he would have to collect i t  from a third 
party. I t  developed that the party to whom he was trying to sell the 
1957 Ford was not a satisfactory credit risk and Williams refused to 
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release the defendant. Williams caused claim and delivery papers to 
be issued, and he repossessed the 1937 Ford. 

The testimony tends to show that  tlie niotor and other parts of the 
Ford station wagon had been seriously damaged. I n  the meantime the 
defendant had bought and was using a C'adillac car. No other personal 
property described In tlle cliattcl mortgage TYas recovered. 

At  the close of the State's ev~dence, the defendant moved for judg- 
inent as of nonsuit. Motion denied. Defendant announced that  lie tx-odd 
offer no evidence, and renewed his motion for nonsuit. Rlotion again 
denied. Tlie jury returned a verdict oi guilty, and from the judgment 
imposed tlle defendant appeals, assigning error. 

Attorney G m e r n l  13ruton, Asst .  At torney General Charles W .  Bar-  
bee, Jr., for the State .  

Huber t  £1. Senter for de fendant  appellant. 

Dcxm, C.J. The defendant's first, assignment of error is to the 
ruling of the court below in allowing the introduction in evidence of 
the recorded c71iattel mortgage tvliich is referred to as State's Exhibit 
KO. 1. The defendant contends that  such instrument is not admissible 
until it has been properly identified by tlie register of deeds in the 
manner set forth in G.S. 8-18. Tliis statute is not applicable when the 
original instrunient is offered in evidence with the certificate of the 
register of deeds appearing thereon wit11 respect to the time filed for 
registration and the book and page where it has been registered and the 
date of such registration. S. v. T70igkt. 90 N.C. 741; I ron  Co .  v. Aber- 
n a t h y ,  94 N.C. 345; R i l e y  v. Carter, 163 N.C. 334, 81 S.E. 414. More- 
over, there is nothing in the record to indicate tha t  the chattel mort- 
gage introduced in evidence was not the identical chattel mortgage 
executed by tlie defendant and his wife, which original instrunient could 
have been properly introduced in evidence whether it had been recorded 
or not. Tliis assignment of error is overruled. 

Tlie defendant's second assignment of error is to the admission in 
evidence of the ledger account sheet on the ground that  it n-as not 
sufficiently identified. The witness Williains testified tha t  the ledger 
contained entries made in the regular course of business by his secretary. 
Furthcrmoie, there v a s  evidence to tile effect that thc defendant de- 
faulted after niaking only tliirtecn payments out of the 52 meekly pay- 
ments lie had contracted to  make; that  lie was in default in his pay- 
ment; wlien \Tilliams caused claim and delivery procecdings to be in- 
stituted for tlic purpose of obtaining possession of the items described 
in the cllattel mortgage for the purpose of sale in an effort to obtain 
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payment of the balance due him from defendant. This assignment of 
error is also overruled. 

The defendant purports to assign as error numerous parts of the 
court's charge. However, no exception appears with respect thereto ex- 
cept under the purported awignments of error. Such assignments are 
incffectlve to challenge tlie correctness of the charge. Holden v. Holden, 
243 S .C.  1, 03 S.E. 2cl 118; Bulman v. Baptist Convention, 248 N.C. 
392, 103 S.E. 2d 487; Benton v. TVzllzs, Inc., 232 N.C. 166, 113 S.E. 2d 
288; C'mtch v. Taylor, 256 N.C. 462, 124 S.E. 2d 124; Mussey v. Smzth, 
262 N.C. 611, 138 S.E. 2d 237. 

Other assignments of error have been examined and we find them 
without merit and they are overruled. 

In  the  trial below Tye find no error tliat would justify disturbing the 
verdict and judgment entered below. 

No error. 

ROBERT TVILLIAM SAJIT:EL v. S I C K  EVANS. 
AND 

JOHS C. COOPER v. NICK EVAINS, ORIGIKAL DEFENDANT AND ROBERT 
WILLIAM SBhlUEL, ~ D I I I ~ X A L  DEFENDANT. 

Te.tiinony of the driver on a dominant highlsay tha t  he entered an  inter- 
qection a t  40 n~iles per hour after seeing the clrirer on a serrient highway 
st011 before tlie interwetion, and that he traveled 100 feet \~ i thon t  again 
ohicr~i i iq  the car stopped a t  the inters~ction.  1s I ~ t l r l  sufit ient  to be sub- 
niittrd to the jury on the i-ne of tile n( :ligcnce of the d r i ~ e r  along the 
don~iiinnt I~ iq l~way  in an  action to recorer for injuries resulting from a 
collision of the curs in the intersection. 

2. Appeal and Error 21- 

I t  is not sufficient tliat a n  assignment of error to the charge refer merely 
to the fxception nul1111cr and tlle 1)nge nu~nt)er  of the rrcord where the es- 
c e ~ ~ t i o n  nyqwars, but it is rtuli~ircvl by ~nnnd;~tory  rule of practice which 
innst be ol~srrvetl to  present the nintter on appenl that  the assigniuent of 
e l m r  s t7 t  f w i h  t!w p o r t i o ~ ~  of tlir ellarge to TT-11icIi the erccption rt.latcs. 

~ ~ P P I : I L  by plaintiffs from R ~ o c k ,  S. J., September 21, 1964 Civil Ses- 
sion of GI ILFORD (High Point Division). 

These t ~ v o  actions arise from nn nutonlobile collision ~ ~ h i c h  occurred 
dunng a light rain In High Point about 3:00 p.m. on February 26. 1063. 
Westchester Drive, the dominant h ighmy,  intersects Country Club 
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SAMUEL 27. EVANS AND COOPER 21. EVANS. 

Drive a t  right angles in a 55 MPH zone. South of the intersection 
T~estcllester Drive contains three lanes, the easternmost lane being for 
northbound traffic. Plaintiff Cooper was a passenger in plaintiff Samuel's 
Valiant automobile, R-hich Samuel was operating in a northerly direction 
on Westchester Drive. Defendant Evans was operating his Chevrolet 
automobile in an easterly direction on Country Club Drive. The two 
vehicles collided in tlle intersection in the lane for northbound traffic on 
Westchester. Plaintiff Samuel brought his action for personal injuries 
and property damage in the JIunicipal Court of High Point, where he 
obtained a judgment. Defendant Evans appealed therefrom to the 
Superior Court. Plaintiff Cooper brought his action for damages for 
personal injuries in the Superior Court, where both cases were consoli- 
dated for trial. I n  Cooper's case defendant Evans had plaintiff Samuel 
made an additional defendant for contribution under G.S. 1-240. 

Plaintiffs' evidence tended to establish these facts: Sanluel ap- 
proached and entered tlie intersection a t  40 RIPH. When he was ap- 
proximately 200 feet from tlie intersection, he had observed the Evans 
automobile stopped on West Country Club Drive and assumed Evans 
vould remain there until he had passed through. The next time Samuel 
observed Evans, Samuel was 100 feet from the  intersection and Evans 
was in the intersection coming across the wcsternmost lane in West- 
Chester. Samuel applied his brakes and slid 62 feet before the front of 
his vehicle struck the rear door of the Evans car. I n  the collision both 
plaintiffs sustained personal injuries, and Samuel's car was damaged. 
The investigating officer charged Evans with failing to yield the right 
of way, and Evans pled guilty to the charge in the Municipal Court. 
At the scene, he said the accident was his fault. 

Defendant's evidence tended to show: H e  pled guilty to the  charge 
of failing to yield the right of way because he did not have a lawyer 
and "didn't know no better." Immediately before the accident he had 
stopped his vehicle 5 feet from the lint: of Westchester, had looked in 
both directions, had seen no traffic approaching, and had entered the 
intersection. His sister-in-law, also, had looked and had seen nothing. 
H e  was in the westernmost lane of ~ ~ ~ ~ : s t c h e s t e r ,  traveling at  3 M P H  
when she "hollered, 'Lookout'." H e  stepped down on the gas, and the 
engine and front wheels of his car had cleared the intersection when the 
Farl~ucl car hit his back ~vlieel. Evans never saw the Samucl car be- 
fore the impact. 

The court submitted six issues to the jury. The first three related, 
respectively, to negligence, contributory negligence, and damages in the 
Samuel case; tlle fourth and fifth issues, to negligence and damages in 
the Cooper case; the sixth issue, to the concurring negligence of Samuel 
in Cooper's case. The jury answered only the first and the fourth issues, 
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finding that  neither Samuel nor Cooper was injured by the negligence 
of Evans. From a judgment that  he recover nothing each plaintiff ap- 
peals. 

Boyan & Wilson for Robert William Samuel, plaintiff appellant. 
Morgan, Byerly, Post & Keziah for John C. Cooper, plaintiff ap- 

pellant. 
Haworth, Riggs, Kuhn and Hauorth for Kick Evans, defendant ap- 

pellee. 

PER CURIAM. Both plaintiffs assign as error the denial of plaintiff 
Samuel's motion to dismiss original defendant Evan's cross action for 
contribution against him as additional defendant. The ruling of the 
court was obviously correct. Samuel's testimony that  he approached 
and entered the intersection a t  40 M P H  and that, after seeing Evans 
stopped a t  the intersection, he traveled 100 feet without again ob- 
serving the Evans car tended to establish, on the part of Samuel, con- 
curring negligence which was a proximate cause of the collision. The 
materiality of this challenged ruling, however, is not apparent, since 
the jury's answer to the fourth issue exonerated defendant Evans of 
liability. 

Plaintiffs took seven exceptions to his Honor's charge. Only one, 
however, is assigned as error in compliance with Rule 21 of the Rules 
of Practice in the Supreme Court. When an exception relates to the 
charge, that  portion to which the exception is taken must be set out 
in the particular assignment of error. A mere reference to the excep- 
tion number and the page number of the record where the exception 
appears - plaintiffs' procedure here -will not present the alleged error 
for review. Pratt v. Bishop, 257 N.C. 486, 499, 126 S.E. 2d 597, 607; 
Darden v. Bone, 254 N.C. 599, 601, 119 S.E. 2d 634, 636; Lowie R: Co. 
v. Atkins, 245 S . C .  98, 95 S.E. 2d 271. The requirements of the rules 
and the reasons therefor have been so often reiterated tha t  the recur- 
ring necessity for restatement baffles our understanding. We  refer 
counsel specifically to State v. Dishman, 2-29 N.C. 759, 761, 107 S.E. 
2d 750, 751; accord, State v. Wilson, 263 N.C. 533, 139 S.E. 2d '736. 

In  view of the outcome of this case we have examined each exception 
taken, and we have found each to be without merit. During the course 
of this examination, however, we have noted that  throughout the 
charge the judge treated the right of plaintiff Cooper to recover from 
defendant Evans as being synonymous with the right of plaintiff 
Samuel. The jury was not instructed that ,  if negligence on the part of 
both Samuel and Evans concurred in proximately causing the collision 
and injury to Cooper, he, a guest passenger, was not barred by his 
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driver's contributory negligence, but  was entitled to recover from 
Evans, the joint tort-feabor whom lie had elected to sue. Cadder  v. 
Gresham, 224 N.C. 402, 30 S.E. 2d 322. But  no exception challenges 
the omission of the court to charge on this aspect of the case. Rigsbee 
v. Pe~h-ms, 212 N.C. 502, 87 S.E. 2d 926, and the jury's verdict has 
establislicd, in effect, that the negligence of Samuel was the sole proxi- 
mate cause of the coll~sion. The assignments of error p o ~ n t  out no re- 
versible error. The rulcs of practice in this Court are mandatory. 
Walter Corporation v. Gillianz, 260 N.C. 211, 213, 132 S.E. 2d 313, 315. 

No  error. 

STATE O F  NORTH CAROLINA, E x  REL JAMES C. BOWMAN, SOLICITOR OF 

THE EIGHTII SOLICITORIAL DI~TRICT V. WILLIAM D. MALLOY AND XOSES 
JlcGILL. 

(Filed 5 May, 1965.) 

1. Nuisance $j 10- 
The abatement of a public nuisance is not in rem but in personam, and 

the party charged with the operation of such nuisance has the right to 
notice and an  opportunity to be heard and, if he traverses the factual alle- 
gations of the complaint, to a jury trial, and therefore such person is en- 
titled to h a r e  a judgment that  the premises be padlocked and the per- 
sonalty sold set aside when such judgment is entered without personal 
service. Constitution of Sor th  Carolina, Art. I 19, Art. IV § 12, Art. I g 
17, G.S. 19-1. 

2. Judgments § 1; Appearance § % 

Where a person filcs a motion to vacate a jud,ment in personam en- 
tered without service of process and a n  opportunity for him to plead, he 
makes a general appcarnncr, and while the judgment should be set aside 
on his motion, the court acquires jurisdiction and should fix a reasonable 
time for him to plead. 

APPEAL by defendant AIalloy from Bickett, J., January 18, 1965 
Criminal Session of BRKNSWICK. 

On Alonday, Decenlber 14, 196.2, plaintiff filed, in the Superior Court 
of Brunswick County, a verified complaint, alleging, on information 
and belief, that defcndant AlcG111 m s  the owner of a tract of land in 
Brunsn-ick County on which defendant Malloy operated :t business 
known as "Sand Ridge Club," there intoxicating beverages !\-ere sold, 
and carousing, drinking and fighting were conxnonplace a t  all hours of 
the day anti night. He prayed for an  order abating the alleged nuisance, 
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padlocking the premises, and a sale of "all furniture, fixtures and other 
personal property on or about the premises." 

On the filing of the con~plaint, Judge Johnson, presiding over the 
December 1964 Session of Brunsdck  Superior Court, issued an order 
directing tlie sheriff t o  padlock the business linown as "Sand Ridge 
Club." Defendants were enjoined from going on tile premises or remov- 
ing any property therefron~ The owner and operator wcre dlrected to 
appear a t  -1 p.m. on December 16, 196-1, and show cause why the 
order should not be made permanent. Copies of the order and complaint 
were served on defendant McGill in New Hanover on the day the 
order was issued. No process was ever issued for, nor was the order of 
December 14, or the complaint served on defendant RIalloy. Xo service 
by publication was attempted a s  to Malloy. On December 14, the 
Sheriff of Brunswick County returned the order, reporting that  he had 
delivered a copy of the order, and a copy of the complaint, to "William 
R. Ross, the Defendant William D. Alalloy's agent and manager of 
the premises described in the Complaint." H e  reported that  Xlalloy mas 
not to be found. 

On December 16, Judge Johnson signed an  order, reciting he found, 
from tlie pleadings and affidavits, that  the operation of Sand Ridge Club 
was a nuisance, as defined by G.S. 19-1, and should be abated. He  or- 
dered the premises padloclwd for a year, and all of the property of 
Malloy removed from the premises and sold, the proceeds of the sale 
to be used in paying the costs, including a fee for the attorney for 
plaintiff. 

On January 8, 1965, Malloy filed a motion to vacate and set aside, 
so far as i t  affected him or his property, the order of December 16, 
1964. As the basis for his motion, he alleged no process had ever been 
served on him and he had not had an opportunity to be heard. Copy of 
the motion was given plaintiff, with notice tha t  Malloy would ask 
tha t  his motion be heard a t  the January Session, convening on January 
18. 1965. 

The motion was heard by Judge Bickett on January 19th. H e  con- 
cluded the action was in renz, that  lllalloy was served when tlie .heriff 
delivered a copy of the complaint and order of December 14 to Ross. 
He  not only refused to vacate the judgment of Deccmber 16, but ex- 
preqsly affirmed it as to Nalloy. nIi211oy excepted and appealed. 

Lisbon C .  Bevy, Jr .  and Sninuel S. Mitchell  for appellant.  
.ITo counsel for appellee. 

PER C ~ I A M .  Actions, as nutliorized by c. 19 of the General &ti 
utes, for the a b i z t e ~ ~ ~ c n t  of nuisances are not in r e m  but h~ personurn. 
Sinclair, Solicitor v. Croonz, 217 N.C. 526, 8 S.E. 2d 834. 
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A party charged with the maintenance of a public nuisance, as de- 
fined by G.S. 19-1, has a right to traverse the factual allegations of 
the complaint. If he does so, he can not be deprived of his right to a 
jury trial on the issues raised by the pleadings, N. C. Constitution, Art. 
I ,  § 19; Art. IV, S 12 (formerly 13) ; Sparks v. Sparks, 232 N.C. 492, 
61 S. E. 2d 356; Sinclair, Solicitor v. Croom, supra. The property owner 
is entitled to notice of the action, and a reasonable opportunity to be 
heard. N. C. Constitution, Art. I ,  $ 17. " [A]  judgment of a court can- 
not bind a person unless he is brought before the court in some way 
sanctioned by law and afforded an opportunity to be heard in defense 
of his right." Eason v. Spence, 232 N.C. 579 (586), 61 S.E. 2d 717. 
Here, there is no claim that Malloy had in any way sanctioned by law 
been afforded an opportunity to assert his defense. 

The court erred in refusing to vacate the judgment rendered on De- 
cember 16, 1964, so far as that judgment relates to defendant Malloy. 
When hialloy filed his motion to vacate the judgment of December 16, 
he entered a general appearance. The court now has jurisdiction i n  per- 
sonnm. hialloy is entitled to a reasonable period in which to plead. The 
Superior Court will fix a reasonable time, not less than 30 days, in 
which defendant Malloy may plead. 

No motion has been made with respect to the restraining order is- 
sued December 14, 196+. Tha t  order will continue in force until there 
has been a determination of the issues which may be raised by the 
pleadings, unless the court, on motion of defendant hfalloy prior thereto, 
shall modify or vacate the same. 

The cause is remanded for further proceedings not inconsistent with 
this opinion. 

Error and remanded. 

STATE O F  NORTH CAROLINA v. LEhWOOD ALSTON, PETITIONER. 

(Filed 5 May, 1065.) 

1. Criminal Law 23- 

Where t h ~  court finds, upon supporting evidence, that defendant, repre- 
sented by cc1un4 ,  signed a plea of gniltg roluntarily and understandingly, 
the findings are  conclusire and defendant's contention that  his attorney 
entered the plea without his knowledge or consent and that neither the 
court nor the attorney informed him of the effect of his signing the paper 
writing, is untenable. 
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2. Conspiracy §§ 3, 8- 
A conspiracy to  commit a felony is a felong, and a conspiracy to murder 

is an  infamous offense hubjecting the offender to imprisonme~lt not to es- 
ceed ten years. G.S. 1-1-2. 

3. Criminal Law § 131- 
A life w ~ t e n c e  iuiposed upon defendant's plea of conspiracy to murder 

niust be wcatetl, but the vacation of the sentence does not affect the plea, 
and the e.ru-e nmst be remanded to the Superior Court for proper sentence, 
which mu-t provide credit for time served by defendant in esecutio~l of the 
vacated sentence. 

ON certiorari to review judgment of Carr,  J., a t  Chambers Decem- 
ber 4, 1964. From FRANKLIN. 

Proceedings in Post-Conviction Review (G.S., C. 15, Art. 22) and on 
writ of H a b e a s  Corpus.  

Petitioner Lenwood Alston and two other persons were indicted by 
the grand jury a t  the October 1962 Terrn of the Superior Court of 
Franklin County for conspiracy to murder one Kinchen Williams. At  
that term petitioner entered a plea of guilty to the charge. The  plea 
was in writing and subscribed by petitioner and his attorney W. 31. 
Jolly. The plea was accepted in writing by the solicitor and the presid- 
ing judge. Judgment was entered that  petitioner be "in~prisoned in 
State's prison for and during the tern1 of his natural life." H e  was com- 
mitted to prison on 18 October 1962. 

On 18 M a y  1964 petitioner filed in the Superior Court of Franklin 
County an  application for post-conviction review, asserting petitioner's 
innocence of the charge, and alleging that  his attorney entered the 
plea of guilty without his knowledge and consent, neither tlie court 
nor his attorney informed him of the effect of signing the paper writ- 
ing, and, if i t  should be found that  tlie plea was voluntarily and un- 
derstandingly signed and entered, the term of imprisonment imposed 
is excessive. Attorney Thonias F. East  ~ w s  appointed to  represent. pe- 
titioner in the proceeding. The cause came on for hearing before Carr, 
J., and eridence was presented by petitioner and the State. The judge 
made findings of fact on all inaterial questions presented; it was found, 
among other things, that  petitioner was represented a t  the trial by able 
and competent counsel, he k n e ~ ~  and undelrtood the nature of t,he 
charge pending against hiin, and he voluntarily and understandingly 
entered a written plea of guilty to the indictment after having been 
advised of the consequences by his counsel and the court. The judge 
ruled that petitioner is not entitled to a new trial and that  the ques- 
tion of excessive punishment would more appropriately be considered 
on petition for writ of habeas corpus. On 17 November 1964 petitioner 
had filed application for such writ, alleging therein the invalidity of 
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the judgment of imprisonment. The writ had been issued. With respect 
to the judgment of imprisonment, Judge Carr was of the opinion there 
was merit in petitioner's contention that  his prison term wa.; exccssive. 
Inasmuch as petitioner had not served the m u i m u m  term which could 
have legally been imposed for thc conspiracy cllarged, and petitioner 
desired to apply to the Suprcine Court for n r i t  of certlornrl to revlcw 
the judgment TI-it11 respect to the post-conviction review, the judgc con- 
tinued the hearing in the habeas corpus proceeding ((until and after 
such time as the Supreme Court . . . ruled upon the W r ~ t  of Cer- 
tiorari." 

Pctition for certiorari TTas filed in Supreme Court and was allowed. 
The entire record was brought up for review. 

T .  Ti'. Bruton,  At torney General, and Theodore C. Brown,  Staff A t -  
torney for the State .  

T h o m a s  F .  East  for Petitioner. 

PER CLXIAM. We find no error in tlie judgment below denying pe- 
titioner a new trial. The findings of fact upon which the judgment is 
based are fully supported by the evidence. From a consideration of all 
the evidence, it is difficult to perceive how the judge could have arrived 
a t  any other conclusion. 

The life sentence imposed a t  the trial is clearly unlawful and exces- 
sive. No  specific punishment is prescribed by statute for conspiracy to 
murder. Rlurder is a felony. A conspiracy to commit a felony is a 
felony. State  v. Terrell, 256 K.C. 232, 123 S.E. 2d 469. "Every person 
who shall be convicted of any felony for which no specific punishment 
is prescribed by statute shall be imprisoned in the county jail or State 
prison not exceeding two years . . . , or if the offense be infamous, the 
person offending slrall be imprisoned in the county jail or State prison 
not less than four months nor more than ten years, or be fined." G.S. 
14-2. A conspiracy to murder is an inf:anous offense. Upon defendant's 
plea to tlie indictment, he was subject to a judgnicnt of imprisonment 
for a term not to exceed ten years. 

The life sentence imposed by the court a t  the October 1962 T e n n  of 
tlie Supcrior Court of Franldln County, in consequence of petitioner's 
plea of guilty to the indictnlent for conspiracy to iuurder Kinchen TTTil- 
lianis, cannot be su~taincd.  However, petitioner is not entitled to  a 
dischrtrge or a new trial. The plea stand.. Tlie life sentence is vacated 
and the cause is remanded to the Supcr~or Court of Franklin County 
with direction tlint a proper judgnlent be entered. The court below, in 
pronouncing sentence, should be careful to so condition its judgment as 
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to allow petitioner credit for the time he has served in execution of the 
sentence herein vacated. 

The proper officials of the State's prison are directed to deliver the 
petitioner to the Slleriff of Franklin County prior to the convening of 
the Session of Superior Court for the trml of criminal cases to be held 
in said county next after the certification of this opinion. 

Eri or and remanded. 

GEORGE W. JONES, EMPIO'IEE v. BITRTLE DESK COMPANY, EXIPLOYER, 
AXD LIBERTY BIUTUAL INSTJRASCE COlIPANP, CARRIER. 

(Filed 6 May, 1965.) 

1. Master and Servant 8 93- 
Rel-iew of a n  award in the Superior Court is limited to questions of lam 

and legal inference, the  findings of fart by the  Industrial Commission be- 
ing cuuclusi~ e if snpported by competent evidence, even though there be 
evidence tha t  would support findings to the contrary. 

2. Master and Servant § 5 4 -  

Evidence held to sustain findings tha t  the injury occurred while claimant 
wa5 performing work for his own purposes without permission of the em- 
ployer, and therefore that  the in jurr  did not arise out of and in the course 
of the emplopnent. 

APPEAL by plaintiff from Lathum, S. J., January 4, 1965, Session of 
GUILFORD. 

Proceeding pursuant to the Workmen's Compensation Act. 
Plaintiff's claim for compensation Ivas firzt heard before Deputy 

Conmissloner Thomas. Evidence was presented both by plaintiff and 
defendant Myrtle Desk Company. The Deputy Commissioner found 
these facts: 

Plaintiff was accidentally injured on 12 Sorember 1963. He had been 
employed by defendant Deak Company for 3!4 years as n slmper 011- 

erator. X sllaper is a machine u m l  to sllape pssts, rnoulding, l e g  and 
other furniture parts. It n-as the policy of t h ~  Dc-li Colnpany to permit 
employees to do p a w n a l  work on conqmny time if they firat o b t a i ~ e d  
permiGon from then- foreman. T1:ey could make use of cull and -caste 
material for pe~lsonal purposes provicled t ! q  prcsented i t  to their .u- 
perior for dcterrnination of its value and made payment of the price 
fixed, if any. About 4:00 P.M.  on lmoveinher 1063 (during working 
hours). plnintiff got a cull poet and n-as shaping out a picture frame on 
the machine. The knires in thc shaper "grabbed" the post and pulled 
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plaintiff's right hand into the blades. As a result, parts of the thumb 
and fingers on his right hand n-ere amputated. Plaintiff's brother, also 
an employee of Desk Company, had requested him the day before to 
shape the picture frame for a church. I t  x i s  not company work; his 
brother had no authority to give permission for the work. Plaintiff 
was doing tlie work without having obtained specific pcrinission from 
111s forcinnn. The cull inaterial had not been valued. "At the t m e  of his 
injury by accldrnt plaintiff was performing personal n-ork without 
permission, from which work defend:mt employer received no benefit 
and such work was not incident to plaintiff's employment." 

The Deputy Commissioner concluded tha t  plaintiff did not sustain 
an injury by accident arising out of and in the course of his employment 
with defendant employer, and denied plaintiff's claim for compen- 
sation. 

Upon review, the Full Commission adopted as its own the findings 
of fact and conclusions of Ian- of the Deputy Commissioner, together 
with the result reached by him. The Superior Court, on appeal, over- 
ruled plaintiff's exceptions and affirmed the award of the Commission. 

C. T.  Kennedy  and Hazcorth, Bigys,  Kuhn & Haworth  for plaintiff .  
Loz?eluce & Hardin for defendants. 

PER CVRIAM. Counsel for plaintiff has presented the contentions of 
his client, both as to the facts and law, with thoroughness, force and 
competency. These contentions have been fully considered in our re- 
view of the record. However, we find nothing which just~fies a remand 
of the cause or a reversal of the judgn~ent below. Review in Supreme 
Court is limited to questions of lam and legal inference. The findings 
of fact of the Industrial Commission arc conclusive on appeal when 
supported by competent evidence, even though there be evidence that  
n-odd support findings to the contrary. The record in this case contains 
competent supporting evidence for each finding of fact. The findings 
are po~i t ive  and cover all crucial fa& upon which the right to com- 
pensation depends. The  facts found support the conclusion that  plain- 
tiff's injury did not arise out of and in the course of his employment 
with defendant employer. Bell v. D e r e y  Brothers, Inc., 236 N.C. 280, 
7% S.E. 2d 680. 

Affirmed. 



N.C.] SPRING TERM, 1965. 403 

ELIZABETH F. GORRELL, PLAINTIFF V. C. PAUL GORRELL, DEFENDANT. 

(Filed 5 May, 1!35.) 

Oontetnpt of Court § 3- 

In  order to s u ~ ~ p o r t  a commitment for contempt for failure to pay i n t ~  
court sums directed by prior order, the court must find facts in regard to 
defendant's uwets and. liabilities and his ability to pay and work, sufficient 
to support a finding that the failure to pay was wilful. 

APPEAL by defendant from GambilL, J., in chambers in GUILFORD. 
Action for alimony without divorce. 
On June 26, 1964, Judge Gwyn entered an  order requiring, intcr alia, 

tha t  defendant pay $20.00 each Monday to the office of the Domestic 
Relations Court for the use of plaintiff pendente lite. H e  further or- 
dered defendant to pay plaintiff's counsel a fee of $123.00. On August 
10, 1964, plaintiff filed an  affidavit in which she averred that  defendant 
had made no payment. Pursuant to an order to show cause ~ h y  he 
should not be adjudged in contempt, on September 8, 1964, defendant 
appeared with his counsel before Judge Gambill. Plaintiff did not ap- 
pear. The record discloses the following proceedings only: "The defen- 
dant exhibited to the Court the record of his income, showing that  he 
had not been financially able to make the payments required in the 
order entered by the Hon. Allen H. Gwyn, and that  he had not m1- 
fully violated the court order. Ko  further evidence was presentcd." 

On September 11, 1964, Judge Gambill, acting under G.S. 5-8, found 
that defendant has refused, and still refuses, to make the payments 
specified in the order of June 26, 1961, "and has failed to  shorn cause 
why he should not be cited for contempt." H e  committed defendant to 
jail, "there to remain" until the sums due under Judge Gwyn's order 
and the costs of the contempt proceeding "shall be paid" and "until 
he be thence discharged according to law." From this '"arrant for 
commitmcnt," defendant appeals. 

John F .  Comer for plaintiff appellee. 
Cahoon R: Swisher for defendant appellant. 

PER CURIAM. The order attaching defendmt for conten~pt is fatally 
defective in that  i t  is not supported hy a finding of fact that  defendant's 
failure to make the required payments mas wilful. "Our decision4 uni- 
formly hold that  in contempt proceedings i t  is necessary for the court 
to find the facts supporting the judgment and especially the fact< ns to 
the purpose and object of the contemner, since nothing short of 'w~llful 
disobedience' will justify punishment." Smzth v. Smi th ,  247 N.C. 223. 
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223, 100 S.E. 2d 370, 372; accord, Smith v. Smith, 245 N.C. 298, 103 
S.E. 2d 400; You! v. You?, 243 N.C. 7'3, 89 S.E. 2d 867. 

Before the court may determine n~llether a husband's failure to pay 
is a wilful disobedience of its orders, i.e., done " k n o ~ ~ i n g l y  and of 
stubborn purpo.;c," Lanzm v. Lamm, 229 N.C. 248, 230, 49 S.E. 2d 403, 
404, the judge niust "find d i a t  are his assets and liabilities and his 
ability to pay and work - an inventory of his financial condition," 
Vaughan v. l'aughan, 213 N.C. 169, 193, 195 S.E. 351, 353. 

The order of arrest must be struck. The cause is remanded for fur- 
ther proceedings. 

Error and remanded. 

STATE v. KEITH LAWSON. 

(Filed 5 May, 1965.) 

APPEAL by defendant from Mallard, J., November, 1963 Criminal 
Session, COL~MBUS Superior Court. 

The defendant, Keith Lamson, was charged with the felony of mur- 
der in the first degree in the killing of Bobby DeLane Hilbourn. The 
offense is alleged to have occurred on April 20, 1963. The evidence dis- 
closed the deceased died on October 10, 1963. The Solicitor for the 
State and both defendant and his counsel stipulated that  Bobby De- 
Lane Hilbourn died as a direct result of the gunshot wound inflicted 
on April 20, 1963. 

A t  the trial the solicitor announced the State would not ask for a 
verdict of guilty of n~urde r  in the first degree, but only in the second 
degree. The defendant entered a plea of not guilty. Both the State and 
the defendant introduced evidence, including a number of eye-witnesses 
to  the shooting. The defendant, however, did not testify in his own de- 
fense. 

The evidcnce of the State's witnesses, if believed, would amply jus- 
tify a finding the defendant first threatened the deceased with an open 
knife and then took from the automohile in which the deceased was 
then sitting a shotgun rritll which he inflicted the fatal mound a t  a 
time when the dcccased Tvas unarmed. The evidence favorable to the 
State made out a case of inurder in the second degree. 

The defendant's wltnesscs, if believed, would permit n finding the 
deceased attempted to assault the defendant with the shotgun, the de- 
fendant attempted to disarm the deceased, and in the struggle for pos- 
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session the gun discharged with the fatal result. The defendant's evi- 
dence, if believed, would warrant an  acquittal. 

The jury returned a vercllct finding the defendant guilty of man- 
slaughter. Tlie court imposed 3 prison sentence of 18 to 20 year;. After 
the verdict the dc,fcndant gave notice of appeal but, before i t  was per- 
fected, ~ i t h d r e n .  i t  and entered upon the service of the sentence. I n  
response to a petition we allowed the appeal to be docketed and 
argued here. 

T .  W .  Bruton, Attorney General, Ralph Moody, Deputy Attorney 
General for the State. 

J .  Wilton Hunt for defendant appellant. 

PER CURIAM. The defendant's counsel (court-appointed for this ap- 
peal) has been diligent in reviewing the record of the trial. B y  proper 
exceptions and assignments of error he has challenged, both by brief 
and by oral argument, the trial court's rulings on matters of law and 
legal inference of which his client complains, or of which the record 
furnishes ground for objection. After careful review, we conclude the 
court's rulings on admissions and exclusions of evidence, as well as in 
applying the law to the evidentiary facts, were in accordance with the 
decisions of this Court. W e  are unable to find in this record any legal 
reason why the verdict should be disturbed. 

K O  error. 

NELLIE REVES BORDEAUX v. EDWARD L. TILTON. 

(Filed 5 May, 1965.) 

. ~ P P E ~ L  by defendant from h7imocks, E. J., November 9, 1964 Civil 
Session, CUMBERLAND Superior Court. 

This civil action grew out of a collision between the plaintiff's 1963 
Oldcmobile and the defendant's 1961 Oldsmobile a t  the intersection of 
Worth Street and K e s t  Ruse11 Street in Fayetteville. The accident 
occurred near noon on July  19, 1963. Electric traffic control signals 
n-cre in operation a t  the intersection. 

The claim and counterclaim stated in the pleadings presented issues 
of negligence, contrlhutory negligence, and damages. The evidence was 
conflicting with respect to which party entered the intersection with or 
against tlie green light, and whether tlie one first in was permitted to 
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clear the intersection. The jury answered all issues in favor of the 
plaintiff and awarded $1,250.00 damages. From the judgment on the 
verdict, the defendant appealed. 

Sol G. Cherry for plaintiff appellee. 
Quillan, Russ &. Worth,  b y  Walker Y .  Worth,  Jr., for defendant ap- 

pellant. 

PER CURIAM. The controversy involved issues of fact. Under in- 
structions from the court which accurately explained the rights and 
duties of each party a t  the intersection and the burden of proof on the 
issues, the jury resolved the dispute in favor of the plaintiff. The record 
discloses 

hTo error. 

MARTA MELINDA DOCKERY, BY HER NEXT FRIEND, E. T. PULLER', 111 V. 
WORLD O F  MIRTH SHOWS, ISC.,  AND MICHAEL DEMBROSKP, 
D/B/A li. D. AMUSEMENT COMPANY. 

(Filed 19 May, l!%S.) 

1. Master and Servant 8 % 

Where an activity is inherently dangerous unless precautionary measures 
in regard to the condition of the device and its operation are taken, public 
policy requires that the employer be held directly liable for injuries proxi- 
mately resulting from the failure to take the necessary precautions, notwith- 
standiug that the device is under the control of a n  independent contractor. 

2. Games and Exhibitions 9 
A general concessionaire who invites the public to visit a place of amuse- 

ment or who shares in the proceeds of the admission fees, or who retains 
and exercises a measure of control over the premises, is ordinarily under 
the d n t ~  to iuspect the premises and devices and to exercise oversight and 
suprrvision over their operation, and he will be held directly liable for in- 
juries resulting from the failure to perform such duty, notwithstandiug the 
apparatus causing the injury is operated by a subconcessionaire. 

The ownw of a geueral concession is not an insurer of the safety of his 
patrons slid is not required to guard against unlikely or unknown condi- 
tious or unforeseeable conduct of a patron, and ordinarily is not responsible 
for casual or isolated acts of negligence of a sub-concessionaire, but is un- 
der duty to exercise reasonable care commensurate with the perils and like- 
lihood of injury to his patrons. 
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4. Same-- Evidence held for jury in action by patron of amusement 
ride to recover for injuries from fall. 

The e~ idence  tended to show that the general concessionaire of a fair  re- 
ceived a 1 ~ a r t  of the admission charges and assumed responsibility for the 
a m ~ ~ s e m i ~ n t s  nnrl agreed to indemnify the fair  for any liabilities incurred 
frcnn the operation of the nmuseme~~t  devices, that  the attendant of the 
a~uusement rick in qnestion left to the riders the closing and latching of 
the bars on the seats to secure their st~fety,  tha t  the bars were difficult to 
fasten, tlmt on  ill^ ocvnsion in question plaintiff was unable to fasten the 
Lnr when the ride w:cs put in nlotion, that she rose to her feet in a crouched 
position with her hands on the wobbling bar and shouted to stop the ride, 
and that  the umnentum of the rick threw her therefrom to her injury. Held: 
The eridencc is stf lcient to be submitted to the jury on the question of the 
liability of the general coucessio~laire and does not show contributory neg- 
ligence a s  a matter of law on the part  of plaintiff. 

5.  Same; Evidence 5 16- 
In  a n  action to recover for injuries resulting when plaintiff could not 

fasten the protective bar over the seat of the amusement ride in question 
autl the n~achinerg was put in motion by the  attendant without ascertainkg 
that  the bars TI-ere fastened and the riders secure, testimony of other pa- 
trons to the effect that  they rode on the device before and after the acci- 
dent and that  tlwy found it diflicult to fasten the protectiw bars, and tha t  
the attendant did rlot assist them in closing the protective bars, held com- 
peteat a s  tending to  show a prevailing defect in the mechanism and  con- 
tinuing negligence in the method of operation. 

APPEAL by defendant, World of hlirth Shows, Inc., from Hobgood, J., 
October 12, 1964, Session of FORSYTH. 

Action to recover damages for personal injuries suffered by plain- 
tiff wlien she fell from a "ride" operated a t  the Dixie Classic Fair. 

The evidence favorable to plaintiff tends to establish these facts: 
The Dixie Classic Fair is an unincorporated association, is operated 
by a con~mission appointed by the Winston-Salem Foundation and has 
a manager in charge. The Fair was held in 1961 during the period 
October 10 to October 14. It entered into a contract with defendant, 
World of Mirth S h o ~ s ,  Inc. (Mir th) ,  in which i t  was provided that  
Mirth should furriish certain an~uscments, 15 major rides and 15 major 
s l i o ~ ~ s ~  from the operation of which the Fair would receive specified 
percentages of gross receipts and Mirth would indemnify the Fair  for 
any loss or 1i:rbility which might arise from the operation of the amuse- 
nlents. hlirth provided the amusemmts in accordance with the con- 
tract. One of the rides furnished was the "Scrambler." hlirth contracted 
with 3 l icha~ ' l  Dcmbroslq-, doing business as hI. D. Amusement Coin- 
pany, to provide and operate this ride. Dembrosky, through his em- 
ployees, "installed and operated the Scrambler and invited the public 
to ride on it by paying an admission charge." The Manager of the Fair 
had no contacts with Dembrosky; all of his dealings were with Mr. 
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Bergen, an official of Mirth. An employee of Mirth took the accounting 
and receipts of all amuseinents each day to the Superintendent of Ad- 
missions, who handled all tlie financial matters for the Fair. I n  the 
event of any complaints from membcrs of the public, or anyone else, 
a s  to the operation of any activity of tlie Fair, tile coniplaint was talien 
up with Mr.  Bergen. Mirth adveitiscd through the Dixie Classic Fair. 
The Fair  gave out "news releases, pictures of attractions. and so on," 
through its advertising agents. The Scrmhler  is a merry-go-round type 
of ride having a central base with a center post extending upward in a 
casing from the base. The post anti casing support a large metallic 
frame. The principal features of the frame are three upper arms which 
extend horizontally a t  even intervals from the top of the center post, 
and three lower horizontal arms, directly under the upper arms and only 
a few feet from the ground. At the ends of the arms are nests or 
clusters of 4 seats each which are attached to axes extending from the 
ends of the lower arms to the ends of the corresponding upper arms. 
When the ride is in operation the frame revolves clockwise about the 
center post and the seat clusters revolve counterclockwise about their 
respective axes; the ride is powered by an  electric motor. I n  rotating, 
the seats do not follow a true circular path;  they go outward and then 
jerk inward toward their center of rotation; they have no up  and down 
motion, the motion is in and out and around. The seats have high backs 
which come nearly to the shoulders of a rider when seated; the backs 
extend around so as to encase both ends of the seats. There is a bucket 
or trough - "sort of a half tube" - for the feet; this provides a fender 
in front to about the height of a rider's knees; the trough is partially 
open a t  the right or outer end to pcarrnit entrance to tlie seat. At the 
front of tlie seat is a gate or bar;  i t  is hinged a t  the left or inner end 
of tlie seat and swings horizontally forward and to the left  hen opened; 
i t  lias a latch a t  the outer end somewhat like tha t  of a refrigerator door 
-you pull a handle "and i t  opens, or slam i t  and i t  closes." The bar 
is for security of the riders; a rider's lcgs are under the bar when i t  is 
closed; i t  is 3 or 4 inches above tlie knees. About 4:30 in the afternoon 
of October 11, plaintiff, a 12-year old child, and three companions 
bought tickets and were atiinitted. Tlicy attempted to occupy a single 
seat but it n-as too crowded. Plaintiff and one of her companions went 
to :mother beat. The ride n-as about, to start and they liad to liurry. 
Plaintiff got in first and was on the left or inside portion of tlie swt .  
They tried to close the bar but the latch would not catch and the 1)ar 
would not close. The attendant did not clicck the seats to see that  tlie 
b a r  were closed. The ride started and plaintiff rose to her feet in a 
croilclied or squatting position to call to the attendant. 81ie shouted, 
"St3p! The door won't Aut." She was shouting in a loud voice; she was 
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frightened. The attendant paid her no attention. The  ride was moving 
faster and faster. Slie had her hand on the bar but i t  was nioving back 
and forth. About the time tlie r ~ d e  reached its niaxiinum speed, the 
centrifugal force of the circular motion threw her across the legs of her 
companion in the bucket in front of the sent, the seat jerked inward 
and s l ~ e  n:,. thronn through the open end of the buckct and fell out. 
The r ~ d e  made two revolutions hcfore it stopped. Slie was injured both 
lnternnlly and externally. ,l liidncy TI-a; injured to s w h  extent i t  hcxl 
to be removed; she lias several permanent scars. Other percons who 
rode the Scrambler a t  other t ~ n ~ e s  during the sarne day had dlfficulty 
m closing the bars; the attendant made no effort to  see that  the bars 
were closed and the riders were secure. 

Defendant l\lirth'> ev~dencc tends to show tliat plaintiff stood erect 
~ v l ~ e n  tlie ride started, s!~c appeared a t  f ird to be "just carrying on" 
and nothing seemed to  be n-rong, die later seemed frightened, tlie force 
of the ride ~vould have forced her back in tlie seat and against her com- 
panion if she had remained seated, and the bars on the seats n-ere 
examined after the accident and found to be in good condition- the 
latches caught and held when the bars w r e  slammed shut. 

Plaintiff alleges tha t  defendant Mirth "awumed responsibility for 
the operation of all . . . rides a t  the fair" and e x e r c ~ e d  "supervision 
and control over tliein," tlie Scrambler "TT-as an inherently dangerous 
dev~ce  cnpnhle of infl~cting scrious injury . . . unlezs n~:t inta~nrd in 
good operatmg condition, and nn1e.s operated ~ v ~ t l i  care and caution," 
311rth IT-ell knew the Scrambler was inherently dnngerouc and it lind the 
"ohligat~on to  inspect and n~nintain the Scranlbler in good and safe 
operating condition for the protection of the . . . publlr," the duties 
and obligations of AIirtli "m these respects were nondclegable to  conces- 
slonnlrcs and otilers," and Xirt l i  was negligent "in failing to  have the 
\jar :icrosq the front of the 'Scrambler' scat in whic!i the plaintiff was 
riding securely fastened and in failing to inspect tlie same and to see 
tha t  ~t was securely fastened, In failing to inspect tlie same and to  main- 
tain it in good snfc n-orking condition in vie\v of tlie !lazardous nature 
of the ndc,  and such negligence . . . Jvas the proxiinate cause of" 
plamtiff's injuries. 

Defendant Xlirth, ans~vering, avers that  the bar attached to the seat 
in n.hic11 plaintiff was riding and the latch on tlle bar were not defective 
and were "more than adequate to secure the plaintiff in her seat and 
renlmned latched and secured" dunng licr ridr, the attendant "chccked 
all scats inrluding plaintiff's beat and aftcr seelng that  plnintifi' was 
safely 2eatcd and tha t  the b:u was lntclied and sccurcd, started the  
ride,'' plamtlff "cont~nucd to stand up in the face of obvious . . . 
danger to herself and negligently and carelessly disregarded the warn- 
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ings and appeals made to her to sit down," plaintiff's fall and injury 
were solely caused by her negligence, if defendant was negligent in any 
manner the negligence of plaintiff was a contributing cause of her in- 
jury, and Dembrosky, owner and operator of the Scrambler, was an 
independent contractor and not an agent of Mirth, and Mirth is not 
responsible for negligence on the part of Denibrosky. 

Dembrosky could not be located and no process was served on him. 
The action proceeded against Mirth as the sole defendant. 

The jury found that Dembrosky was not an agent of Mirth, that 
plaintiff was injured by the negligence of hIirth, and that plaintiff was 
not contributorily ncgligent. Damages were awarded. Judgment was 
entered in favor of plaintiff and against defendant Mirth for the 
amount stated in the verdict. 

J. F. Motsinger and Deal, Hutchins and Minor for plaintiff. 
R. 111. Stockton, Jr., and W. F. Maready, attorneys for Vorld of 

Mirth Shows, Inc. Of counsel: Hudson, Ferrell, Petree, Stockton, Stock- 
ton & Robinson. 

RIOORE, J. Defendant Mirth asserts that the negligence, if any, 
giving rise to plaintiff's fall and injuries consisted of acts and oinis- 
sions of Dembrosky, an independent contractor, and the conduct of 
plaintiff in standing while the Scrambler r a s  in motion. 

In  response to an issue submitted by the court, the jury determined 
that  Dembrosky was not an agent or employee of Mirth. An employer 
is not ordinarily liable for injury resulting from dangerous conditions 
collaterally created by the negligencc of an independent contractor. 
But  where it is reasonably foreseeable that harmful consequences will 
arise from the activity of the contractor unless precautionary methods 
are adopted, the duty rests upon the employer to see that these precau- 
tionary measures are adopted, and he cannot escape liability by en- 
trusting this duty to the independent contractor. The contractor may be 
liable for the same want of due care in not taking the necessary pre- 
cautions, for the on~ission of which the employer is liable; but as to the 
employer, the liability is direct, and not derivative, since public policy 
fixes him with a nondelegable duty to see that the precautions are 
taken. Evans v. Rockingham Homes, Inc., 220 N.C. 253, 17 S.E. 2d 
125. 

The presiding judge was of the opinion that the alleged relationship 
of employer and independent contractor between Mirth and Dem- 
brosky did not necessarily absolve Mirth from liability under the facts 
and circumstances of the instant case, and he instructed the jury as 
follows with respect to the issue (third issue) of Mirth's negligence: 
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"If you find from the evidence and by  its greater weight the 
Scrambler was such a ride as was likely to cause injury to passen- 
gers unless due care was exercised in its maintenance and opera- 
tion, in view of the nature of the device, then it would be the duty 
of the defendant. World of Mirth Shows, to inslnect the Scrambler 
in order to see tliat i t  was maintained in' a reasinably safe condi- 
tion, to supervise the operation of the Scrambler to such an  extent 
as to see that  i t  was ouerated with due care, and to see that the 
operator would check the gates or bars to the seats to see tha t  
they were securely latched and fastened and that  the plaintiff was 
safely seated before starting it, and . . . these duties of inspection 
and supervision by World of Rfirth, the defendant, could not be 
delegated to Dembrosky, his agents or employees, whether or not 
he was a concessionaire or an independent contractor; that  such 
duties of supervision would remain the responsibility of the de- 
fendant, World of Mirth Shows, Incorporated, and such failure by 
Dembrosky would be attributed as a matter of law to World of 
Mirth, Incorporated, the defendant, and that  such failure of 
World of hlirth to inspect and supervise was a proximate cause 
of plaintiff's injuries, then in that  event the jury would answer 
the third issue 'Yes.' " 

Defendant Mirth questions the applicability of the principles set out 
in the charge to the evidence presented. Whether the principle of non- 
delegable duty is applicable to the facts and circumstances, is an  
important consideration also in passing on Mirth's motion for nonsuit. 

I t  is generally held that  the owner of a place of amusement having 
a variety of attractions and devices or a general concessionaire actually 
engaged in the conduct of such place of amusement cannot avoid lia- 
bility for injuries to patrons resulting from the defective or dangerous 
condition of the premises or from defective amusement apparatus or 
devices on the ground that  such premises or devices are under the con- 
trol of and used by a sub-concessionaire. Liability of such owner or 
general concessionaire is predicated either upon his nondelegable duty 
to maintain a reasonably safe place for the patrons, in accord with 
which he must answer for the negligence of the sub-concessionaire or 
the latter's employees in rendering the premises and devices unsafe, or 
merely upon the general ground that such owner or general concession- 
aire is responsible for his breach of duty to keep the premises, includ- 
ing the devices, reasonably safe, without reference to any separate act  
or omission of the sub-concessionaire. While there are some decisions 
to the contrary, the greater weight of authority is tha t  such owner or 
general concessionaire will not be relieved from responsibility because 
the amusement or device is provided and conducted by the sub-con- 
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cessionaire, providcd i t  is of a character that would probably cause in- 
jury unless due precautions are taken to guard against i t ;  and this 
duty applies not only to the condition of the prernises and device, but 
also to the nianagement and operation where the device is of a char- 
acter liliely to produce injury unless due care is observed in its opera- 
tion. The duty is a continuing one. 4 Am. Jur. 2d, Amusement? and 
Exhibitions, S 64, pp. 186-8; 145 S.L.R., Anno. - Amusement - Neg- 
ligence of Concessionaire, pp. 962-980; Restatement of the Law, Torts 
(1934), Pol. 11, a 415, pp. 1122-6; Richmond R. M. R y .  Co. v. Moore's 
Adm'r., 27 S.E. 70 (Va. 1897) ; Hollis v. Kansas City, Mo., Retail 
Merchants Ass'n., 103 S.TTT. 32 (310. 1907) ; Stickel v. Riverview Sharp- 
shooters' Park Co., 95 N.E. 445 (Ill. 1911) ; Turgeon v. Connecticut 
Co., 80 9. 714 (Conn. 1911) ; Hartmnn v .  Tennessee State Fair h s o -  
ciation, 183 S.W. 733 (Tenn. 1916) ; Johnstone v. Panama-Pacific In- 
ternational Exposition Co., 202 P. 3% (Cal. 1921) ; Szasz v. Joyland 
Co., 237 P. 871 (Cal. 1927) ; Bamingham Amusements v .  Turner, 128 
S.  211 (Ala. 1930) ; Engstrom v. Huntley, 26 A. 2d 461 (Pa.  1942) ; 
fifcCordic v. Crawford, 142 P. 2d 7 (Ca1. 1943) ; Bauer v. Saginau) 
County Agricultural Society, 84 N.W. 2d 827 (Mich. 1957) ; Priebe v. 
Kossuth County ilgricz~ltziral Ass'n, Inc., 99 N.W. 2d 292 (Iowa 1939). 
The cases here clted are only a few of the many cases found in the 
reports. 

Matters of importance in determining existence and extent of the 
duty of such owner or general concc*sionaire to inspect premises and 
devices and to exercise oversight and supervision of operation of 
ainusemcnts are: Invitation to the public to attend - one, -ivho ex- 
pressly or by implication invites others to come upon the premises, has 
the duty to be reasonably sure that he is not inviting them into danger 
and to that end must exercise reasonable care for their safety. Rich- 
mond & 41. Ry. Co. v .  Moore's Adm'r., supra; Engstrom v. Huntley, 
supra. Failure to  advertise does not rc.lieve them of duty if they share 
in the proceeds. dlcCordic v. Crawford, szrpra. The duty is assumed 
by them when they retain and exercise a measure of control. Iiollis v. 
Kansas City.  d fo . ,  Retail Merchants ilss'n., supra; Lakeside Park Co. 
v. Wein, 141 P. 2d 171 (Colo. 1943). Where the general operation of 
the place of amusement is admitted by the o n m r  or general conces- 
sionaire, the injured patron is not required to show the precise ar- 
rangement hetween the owner or general concessionaire and the sub- 
concessionaire. Engstrom v. Huntley, supra. There is responsibility 
only for perils discoverable by ordinary and reasonable inspection and 
oversight. Hiatt v. Ritter, 223 N.C. 262, 25 S.E. 2d 756; Kuhn v. Carlin, 
76 A. 2d 345 (Bld. 1950). As to the duty with respect to the methods of 
operation of apparatus and devices, the owner or general concessionaire 
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need not provide against unlikely or unforeseeable conduct of a patron 
(Hiatt v. Ritter, supra), and ordinarily is not responsible for casual or 
isolated acts of neghgence of sub-concessionalrc or his employee. 
Kuhn v. Carlm, szrpra; Tuggle v. Anderson, 263 P .  2d 622 (Wash. 
1953). 

An owner or general concessionaire is not an insurer of the safety 
of invitees. Hls duty is that  of reasonable care under the circuwtances. 
Where, for instance, the instrumentality or device is inherently dan- 
gerous and the patrons are chddren of tender years, the care exercised 
must be commensurate ~ i t h  the peril and the likelihood of injury. Eng- 
strouz v. Huntley, supra. 

I n  this jurisdiction there seems to be only one case factually com- 
parable to the ease a t  bar-Smzth v. ilgncultural Society, 163 N.C. 
346, 79 S.E. 632. Plaintiff paid adnlission to the county fair and was 
looking a t  preparations for a balloon accenslon, a "free attraction." He  
was requested by one in charge to assist in holding the ropes attached 
to the balloon, and after domg so, and as he n.as leaving, the balloon 
suddenly ascended, and, his foot having caught in a loop of one of the 
ropes, he  as carried aloft by the balloon. The evidence was conflict- 
ing as to ~vhether tlie place was properly guarded or enclosed or the 
crowd was warned of the danger of going close to  the balloon. Plain- 
tiff sued the Agricultural Society which was conducti~lg the fair; the 
Society defended on the ground, inter d in ,  that  tlle balloonist was an  
independent contractor. The trial judge allowed defendant's motion 
for nonsuit. In reversing the nonwit. this Court said (quoting 38 Cpc. 
248) : " 'The olvner of a place of entertniiment is cl~arged with an  affirm- 
atlve. p o d i v e  obligation to know that the lxelaises are safe for the 
publlc use, and to furnish adequate appliance+ for the prevention of in- 
juries which  night be anticipated from the nature of tlie performance, 
and he impliedly rarsantq tlle premises to be rrasonahly safe for the 
purpose for n.Ii1c11 tl~ey are designed.' " Tile Court statcs that  tile de- 
fenses of independent contractor does not arise on the inotion for 
nonsuit, i t  being an a f f i r m a t ~ ~ e  defense. but comments that  "the o n n u  
'is not exonerated because the exllihition where the injury was received 
was provided and conductccl by an independent contractor.' " Citations 
of authority are meager and discussion is brief, but the opinion indi- 
cates tliat t lm Court follows the majority view in this field. I t  is 
noted tliat the acts and omissions, alleged to constitute negligence, in- 
volve the operation of the attraction or device. 

Davis v. City of Atlanta, 66 S.E. 2d 188 (Ga. 1951), arose because 
of an injury suffered by plaintiff while riding on a '(Scrambler." Plain- 
tiff sued tlie Clty, owner of the fair gsouncts, the Fair  Association and 
the  concessionaire, operator of the Scrambler. Plaintiff alleged defen- 
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dants failed to inspect the Scrambler. The City had leased the grounds 
to the Fair Association which, in turn, leased a part of the grounds to 
the concessionaire. The City and the Association each received a per- 
centage of the proceeds from the operation of the Scrambler, which 
was specified in the leases as "ground rent"; concessionaire, according 
to his lease, assumed absolute control of the ride and carrled liability 
insurance. The City and the Fair Association defended on the ground 
that their liability was limited to the ordinary liability of a lessor. The 
Court held that because these parties advertised the fair and its at- 
tractions and thereby invited the public, and did not surrender the 
right of general control, they had the duty to inspect. It would seem 
that this case, in the legal aspects, is less favorable for a recovery by 
the injured patron than the case a t  bar. 

The evidence in the instant caw is sufficient to permit the jury to 
find these facts: Mirth, general concessionaire, agreed to provide rides 
and shows for the Dixie Classic Fair. It provided these amusements, 
among them the Scrambler which was operated by an attendant, an 
employee of the owner thereof, Dembrosky, sub-concessionaire. Mirth 
by contract assumed responsibility for the amusements and agreed to 
indemnify the Fair for any liability incurred by reason of the operation 
thereof. As per contract between Mirth and the Fair, the attractions 
were advertised by the Fair and the public was invited to attend, Mirth 
gave attention to all complaints, and tially reported and delivered all 
admission receipts of the amusements to the Superintendent of Admis- 
sions, an agent of the Fair. The Fair received a percentage of receipts; 
Mirth looked to the amusements for its compensation. Many, if not 
most, of the patrons of the Scrambler were children. The Scrambler 
was inherently dangerous if precautions were not taken to assure the 
safety of the riders. The bars on the seats of the Scrambler, designed 
to secure the safety of riders, were diffic~~lt to fasten. The procedure of 
the attendant was to leave to the riders tlie closing and latching of the 
bars and to start the motor and operate the ride without ascertaining 
that the bars were closed and latched and the riders secure. Reasonable 
inspection and oversight of the Scrambler while in operation would have 
disclosed the condition of the bars and the attendant's method of op- 
eration. Mirth failed to perform its duty of inspection and supervision, 
or, if it performed the duty, it failed to take precautions for the safety 
of riders. The difficulty in closing the bars and tlie neglect of the attend- 
ant to see that riders were secure proximately caused the injury to 
plaintiff. 

I n  the operation of an amusement "ride," it is the duty of the op- 
erator to be alert and to see that the riders are safe during the opera- 
tion. Brown v .  Columbia Amusement Co., 6 P. 2d 874 (Mont. 1931); 
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Linthicum v. Truitt, 80 A. 245 (Del. 1911). For a case involving a 
loose bar on a roller-coaster, see Kahalzlz v. Roseclifl Realty, Inc., 141 
A. 2d 301, 66 A.L.R. 2d 680 (N.J. 1958). 

I n  our opinion the evidence is sufficient to withstand defendant 
Mirth's motion for nonsuit, and the trial judge applied appropriate 
legal principles in his consideration of the motion. The questlon of 
contributory negligence on the part of plaintiff was for the jury, and 
the jury resolved that question in favor of plaintiff. The principles of 
law applied by the court to the evidence in the excerpt from the charge 
set out above are substantially correct and proper. 

Several vitnesses were allowed to testify, over the objection of de- 
fendant, to the effect that they rode on the Scrambler both before and 
after the accident in nhich plaintiff was injured, they found it difficult 
to fasten the protective bars, the attendant did not assist them in 
closing the bars, he made no effort before or during the ride to ascer- 
tain that the bars were fastened and the riders secure, and he left it 
to the riders to close and latch the bars as bezt they could without any 
attention from him. This evidence was competent and essential in that 
it tends to show a prevailing defect in the mechanisms and a continu- 
ously negligent method of operation which a reasonably attentive in- 
spection and supervision would have disclosed to defendant Mirth. 

We have carefully considered all assignments of error and we find 
nothing sufficiently prejudicial in the conduct of the trial and the charge 
of the court to warrant a new trial. 

No error. 
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STATE O F  KORTH CAROLINA, EX REL. NORTH CAROLINA UTILITIES 
COM11IISSIOS V. OLD FORT FINISHING PLANT, A DIVISION OF UNITED 
JIEIICII.\NTS ANL) JIASITFACTURE:RS, IXC.; ~ ~ c D O W E L I A  CHhJfBER 
OF COJ1JII;RCE. INC. ; AJIERICAN THREAD COJ1\IPAXTI ; OTIS L. BROT- 
HI I J ,  FURNITTRE CO.; DRESEL FURNITTRE COJIPASY; CLIXCH- 
FIELD JIANUFACTL'RISG COMPANY, A DIVISIOX OF BURLISGTON 
IS l~17STRIES,  ISC. : XXRIOS 3IASCFACTURIKG COJIPAXT ; CROSS 
COTTOS JIILLS COJIPAXT; ;\ILiRIOS-hIcDOTT'14:LL JIICRCHAXTS AS- 
SOCIAITSOX ; TOWS OD' JIARION ; \L\COS COUNTY BOARD O F  COJI- 
JIISSIOSERS : 'I'OWN OF WCATTCRT'ILLC, N. C. : IVESTERS AUTO 
STORI:S : 1)RYJLIS'S CLOTI3ISG STORl4; ; BURRELL JIOTOR CO., 
INC. ; X I C O N  COUNTY STPPLY CO.; CRISP STCUSO; TOITS 310TEL; 
WATAII ISSCRASCE AGESCY; 1)R. ERSEST FISHER;  BASK O F  
FR.\SBLIS; CAROLINA PHARJIAC'T, A A D  FRANKLIS PRESS. 

AKD 

STATE O F  SORT13 ChROLISd,  rs REL. NORTH CAROIJNA UTILITIES 
COJIJIISSIOS t. THE ATTORSEY GEXERAL O F  NORTH CAROLIKA, 
11 IERVLhOIL 

(Filed 19 Mas, 1965.) 

1. Utilities Commission § 1- 
The Utilities Coinmission is an  adminis t ra t i~e  ageucF of the State and 3s  

such is cx 2 '2  t e ~ i ) z u ~ i  distirigliisl~ed from courts within the purview of Sec- 
tion 3, Article IV of the Constitution of Sor th  Carolina. 

2. Coilstitntional Law 5 5 ;  Appeal and Error § 1; Utilities Commis- 
sion 9; Adniinistrative Law 3 4- 

Tllc jurisdiction of the Supreme Court is  conferred and defined by the 
Constitution. and G.S. 6'2-99. p r m i d ~ n g  that  a n  appeal from an  order of the 
Uti1itie.s Comniis~1on  appro^ ing an  increase in the rates and charges of a 
public u t i l~ ty  ~l iould  be direct to the Sul~reme Court, is unconstitutional a s  
being in conflict wit11 the prolicions of Article IV of the Constitutml of 
Xortli Carolina, both b(,fortl alid after the 1962 hniendment. 

3. Appeal and Error 5 % 

I11 dismi~cinq an  nttempted appeal direct from the Utilities Commission, 
tlic Supreme Court, in the eawcise of its sul)crrisory jurisdiction, mag 
order that the a l~pcal  be entered in thr. Superior Court in the same manner 
a s  thonqh it mere filcd oriqinnlly in that Court in apt  time, subject to the 
right of any party to :~pl?c:il f lom tlw judclnent of the Superior Court to  
tlic Supreme Court ns provided in G.S 6'7-96. 

APPJXL by the Attorney General of S o r t h  Carolina, Intervenor, and 
by Plotestnnts, as pro~'idrc1 In G.S. 62-99, from an order entitled, "Or- 
der A l l l o ~ ~ i n g  Adjuqtment of Rates," entered April 8, 1964, by the  
h-01 t h  C:~rolinn Utilities Commission, cloclictd and argued as S o .  474 
a t  Fall Term 19G4. 

This proceeding originated before t l ~ e  North Carolina Utilitici: Com- 
mission (Conlnlission) upon the filing on August 30, 1963 by Western 
Carolina Telephone C o i l ~ p ~ n y  ( K e r t m i )  of an application for ap- 
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proval of proposed increases in its rates and charges. On November 7, 
1963, the Attorney General, as authorized by G.S. 62-20, intervened 
"on behalf of the using and consunling public." On November 12, 1963, 
the parties named in the caption as protestants, who are customers of 
Western, filed a joint "Protest." After extended hearings in November 
1963, the Commission ( t ~ o  Commissioners dissenting) approved a 
new schedule of rates and charges allowing in part the increases sought 
by Western. The Attorney General and the protestants filed ((excep- 
tions" to said order and gave notice of appeal therefrom to the Su- 
preme Court. 

Edward B. Hipp for appellee Utilities Commission. 
Van Winkle, Walton, Buck & Wall and Lake, Boyce & Lake for 

appellee Western Carolina Telephone Company. 
Attorney General Bruton, Assistant ilttorney General Barbee and 

F .  Kent Burns for Intervenor and Protestants, appellants. 

BOBBITT, J. The first question confronting us is whether this Court 
has jurisdiction to review decisions of the Utilities Comnlission on di- 
rect appeal "without intermediate review in the superior court." Wes- 
tern contends G.S. 62-99, which purports to authorize such direct ap- 
peal and review, is in conflict with ilrticle I V  of the Constitution of 
North Carolina, as amended by the voters in the General Election 
held Kovember 6, 1962, specifically Sections 2, 3, 5 and 10 thereof. 

The General Assembly, by enactment of Chapter 1165, Session Lan-s 
of 1963, "Amended, revised, and recodified" Chapters 56, 60 and 62 
of the General Statutes by rewriting said chapters as one new chapter, 
to wit, "Chapter 62, Public Utilities." 

A provision of the 1963 Act, designated therein and in G.S. Vol. 2B 
Replacement, 1965, as G.S. 62-99, provides: "Appeals from an order 
or decision of the Commission approving or authorizing an increase in 
the rates or charges of a public utility shall be made directly from the 
Comn~ission to the Supreme Court without intermediate review in the 
superior court. The Comnlission shall transmit the entire record in all 
such appeals direct to the Supreme Court for hearing and review in ac- 
cordance ~ ~ i t h  the extent of review set out in this article for review of 
Commission cases, and the rules and regulations as are prescribed by 
law for appeals." 

Decisions based on the provisions of Article I V  of the Constitution of 
Sort11 Carolina prior to the 1962 amendment thereof established that  
the appellate jurisdiction of the Supreme Court related solely to appeals 
from the Superior Courts. 

An 1895 Act (Public Laws of 1895, c. 75) provided for the establish- 
ment of "The Criminal Circuit Court of Buncombe, Madison, Hayn-ood 
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and Henderson counties." Section 5 thereof provided: "That appeals to 
the supreme court and writs of error may be prosecuted from the judg- 
ments of said criminal courts in the same manner as they may be from 
the superior courts." The 1893 Act was amended in 1897 (Public Laws 
of 1897, c. 6)  by changing the name of said court to ('The Circuit Court" 
of said counties, and by providing that  the judge thereof, "in addition 
to the criminal jurisdiction he now has, shall have also as to all civil 
actions and special proceedings and all civil business originating or pend- 
ing in said four counties, or either of them, concurrent, equal jurisdiction, 
power and authority with the Judges of the Superior Courts of this 
State, to be exercised a t  chambers or elsewhere in said counties, in all 
respects as the Judges of the Superior Courts of this State have such 
power, jurisdiction and authority." 

Provisions of said 1895 and 1897 Acts were considered in Rhyne v. 
Lipscombe, 122 N.C. 650, 29 S.E. 57; S. v. Ray, 122 N.C. 1097, 29 S.E. 
61; and Tate  v. Commissioners, 122 N.C. 661, 29 S.E. 60. 

I n  Rhyne, the defendant appealed directly to the Supreme Court 
from an adverse verdict and judgment in said Circuit Court. I n  holding 
the quoted provisions of the 1897 Act unconstitutional and void, Clark, 
J .  (later C. J . ) ,  said: ". . . the Superior Court is a t  the head of the court 
system below the Supreme Court, arid . . . from i t  alone appeals can 
come up to this Court. From the inferior courts, therefore, appeals must 
go to the Superior Court of the county and not direct to this Court." 
The judgment of tlie Circuit Court was LLquashed" and the cause was 
remanded to the Superior Court. 

I n  Ray, tlie defendant appealed directly to the Supreme Court from 
an adverse verdict and judgment in the Circuit Court. I n  holding Sec- 
tion 5 of the 1893 Act unconstitutional and void, Clark, J .  (later C. J . ) ,  
said: "Section 5 of said chapter 75 provides tha t  appeals lie from said 
criminal court direct t o  this Court, but  in the case just cited (Rhyne 
v. Lipscombe, supra) we have felt ronstrained to  hold that  this is in 
derogation of the constitutional provisions in regard to the Superior 
Courts from which alone appeals lie to this Court. . . . The appeal hav- 
ing been improvidently taken, must be dismissed. The appellant will 
take his appeal by certiorari or otherwise, as he may be advised, to tlie 
Superior Court of Buncombe County, and from the judgment of tha t  
court, should i t  be adverse to him, an appeal can be prosecuted, should 
he so desire, to this Court." 

I n  Tate, the action for mandamus was dismissed on the ground the 
Circuit Court had not acquired jurisdiction. The opinion of Clark, J. 
(later C. J . ) ,  contains the following: "It is competent for the General 
Assembly to  give to  said Circuit Court, or any other court it may erect, 
original jurisdiction, either exclusive or concurrent with the Superior 
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Court, civil as well as criminal, of all matters which n ~ a y  originate in 
said counties, subject to the rzyht of appeal therefrom to the Superior 
Courts created by the Const;tutzon . . ." (Our italics.) 

Decisions in accord with Rhyne, Ray and Tate include the follon7- 
ing: S. v. Hanna, 122 S . C .  1076, 29 S.E. 333; S. v. Hznson, 123 N.C. 
753, 31 S.E. 854; X o t t  v. Comrnlsszoners, 126 N.C. 866, 36 S E. 330; 
Cook a. Badey, 190 N.C. 599, 601, 130 S.E. 498; Jones v. Oil Company, 
202 N.C. 328, 332, 162 S.E. 741; I n  re Parker, 209 N.C. 693, 696, 184 
S.E. 532. 

In  Allen v. Insurance Co., 213 S . C .  586, 588, 197 S.E. 200, Winborne, 
J. (later C. J .) ,  quotes with approval the following: 'Tor  all courts 
established by special or general laws, dlc ther  the jurisdiction is ex- 
clusive or concurrent with the Superior Court, the appellate jurisdiction 
lies in the Superior Court, as the head of the judicial system below the 
Supreme Court." i\IcIntosh, Korth Carolma Practice and Procedure, $ 
67. See also Taylor v. Johnson, 171 N.C. 84, 87 S.E. 981. 

In  Pate v. R .  R., 122 N.C. 877, 29 S.E. 334, the petitioners appealed 
directly to the Supreme Court from an order of the Railroad Comniis- 
sion established pursuant to Public Laws of 1891, Chapter 320. Section 
7 of the 1891 Act provided for appeals from the Commission to the Su- 
perior Court and from the Superior Court to the Supreme Court. How- 
ever, Section 29, as amended in 1893 (Public Laws of 1893, c. 113), pro- 
vided: ". . . and when no exception is made to the facts as found by 
the railroad commission, then tlie appeal shall be taken direct to the 
Supreme court." I n  accord with Rhyne, Ray and Tate, and based on the 
grounds set forth therein, the quoted statutory provision purporting to 
authorize such direct appeal was held unconstitutional and void. In 
dismissing the appeal, Clark, J. (later C. J . ) ,  said: ". . . the appeal 
(from the Railroad Commission) will lie in the first instance to the Su- 
perior Court, and thence the party cast has his appeal, if he so elect, 
to this Court." 

In Corporation COWL. v. Mfg. Co., 185 K.C. 17, 116 S.E. 178, Hoke, J. 
(later C. J.), in a general discussion of statutory provisions relating to 
the Corporation Commission, said: "And in reference to the sections 
providing for and regulating appeals, our decisions hold that no appeal 
lies from the orders and rulings of the commission directly to the Su- 
preme Court, but that any such appeal must be taken in the first instance 
to the Superior Court, and only from the judgments of tlie Superior 
Court ~ ~ 1 1 1  an appeal lie to this Court under the same rules and regula- 
tions as are prescribed by the general lam appertaining to appeals." 
Rhyne v. Lipscornbe, supra, and Pate v. R. R., supra, are cited in sup- 
port of the quoted statement. 
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"The North Carolina Utilities Conimission, a creature of the Gen- 
eral Assembly, is an administrative agcXncy of the State with such powers 
and duties as are given to it by statute. . . . These powers and duties 
are of a dual nature - supervisory or regulatory and judicial." Utilities 
Corn. v. Greyhound Corp., 221 N.C. 293, 29 S.E. 2d 909. 

Statutes in effect prior to Chapter 1163, Session Laws of 1963, pro- 
vided for appeal to the Superior Court from all decisions of the Utilities 
Commission and for appeal to the Supreme Court from the judgment of 
the Superior Court. G.S. Vol. 2B Replacement, 1960, Chapter 62, Article 
2. (Note: Present statutes provide that appeals from the Utilities Com- 
mission sl~all  be to the Superior Court, and that appeals to the Supreme 
Court shall be from the judgments of the Superior Court, mith reference 
to all decisions except those approving or authorizing an increase in the 
rates and charges of a public utility. G.S. 62-90 through G.S. 62-99, G.S. 
Vol. 2B Replacement, 1965.) 

Statutes relating to other administrative agencies vested mith ju- 
dicial or quasi-judicial powers provide for appeal from their decisions 
to the Superior Court. With reference to certain agencies, specific pro- 
vision is made for such appeal: North Carolina Industrial Commission, 
G.S. 97-86; Employment Security Cornmission, G.S. 96-4(m) ; Com- 
missioner of Insurance, G.S. 58-9.3. Absent adequate procedure for ju- 
dicial review by some other statute, decisions of administrative agen- 
cies are subject to review in the Superior Court as provided in G.S. 
Chapter 113, Article 33, which is applicable, inter alia, to decisions of 
the State Banking Commission, G.S. 53-188; the Commissioner of M0- 
tor Vehicles, G.S. 20-300; and the Tax Review Board, G.S. 105-241.3. 
G.S. Chapter 150 provides for appeal to the Superior Court from de- 
cisions of the numerous licensing boards referred to therein. 

Notwithstanding said decisions based on the provisions of Article I V  
of the Constitution of North Carolina prior to the 1962 amendment 
thereof, counsel for protestants and for the Utilities Commission con- 
tend the present provisions of Articlc IV authorize the General As- 
sembly to provide for direct appeals to the Supreme Court from de- 
cisions of administrative agencies. 

It is noted that Article 1V contains no specific reference to the Util- 
ities Commission. Section 3 thereof, quoted below, refers generally to 
administrative agencies. 

By virtue of the amendment adopted a t  the General Election held 
November 6, 1962 "( t )he Constitution of iYorth Carolina (was) 
amended by rewriting Article I V  thereof to read" as set forth in Ses- 
sion Laws of 1961, Chapter 313. Nothing indicates the question for 
decision was considered eitlier by the General -4ssembly or by the 
electorate. The answer to the question must be found in the present 
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provisions of Article IV. Further references are to the (present) pro- 
visions of Article I V  as set forth in said 1961 Act. 

We quote below Sections 1, 2, 3, 5 and 10 of 4rticle I V  as set 
forth in said 1961 Act. 

"Section 1. Division of judicial power. The judicial power of the 
State shall, except as provided in Section 3 of this Srticle, be vested in 
a court for the Trial of Impeachments and in a General Court of 
Justice. The General Assembly shall have no power to deprive the ju- 
dicial department of any power or jurisdiction which rightfully per- 
tains to i t  as a co-ordinate department of the government, nor shall it 
establish or authorize any courts other than as permitted by this 
Article. 

"Sec. 2. General Court of Justice. The General Court of Justice 
shall constitute a unified judicial system for purposes of jurisdiction, 
operation, and administration; and shall consist of an appellate di- 
vision, a Superior Court division, and a District Court division. 

"Sec. 3. Judicial powers of adininistrative agencies. The General 
Assembly may vest in administrative agencies established pursuant to 
law such judicial powers as may be reasonably necessary as an  inci- 
dent to the accomplishment of the purposes for which the agencies mere 
created. Appeals from administrative agencies shall be to tlie General 
Court of Justice. 

L( . . .  
"Sec. 5. Appellate Division. The appellate division of the Gen- 

eral Court of Justice shall consist of the Supreme Court. 
L 1 . . .  
"Sec. 10. Jurisdiction of the General Court of Justice. 

"(1) Supreme Court. The Supreme Court shall have jurisdiction 
to review upon appeal any decision of the courts below, upon any mat- 
ter of law or legal inference. The jurisdiction of the Supreme Court 
over 'issues of fact' and (questions of fact' shall be the same exercised 
by i t  prior to tlie adoption of this Article, and the Court shall have the 
power to issue any remedial writs necessary to give it a general super- 
vision and control over the proceedings of the other courts. The Su- 
preme Court shall have original jurisdiction to hear claims against the 
State, but its decisions shall be merely recommendatory; no process in 
the nature of execution shall issue thereon; the decisions shall be re- 
ported to the next Session of the General Assembly for its action. 

"(2) Superior Court. Except as otherwise provided by the Gen- 
eral Assembly, the Superior Court shall have original general jurisdic- 
tion throughout the State. The Clerks of the Superior Court shall have 



422 I N  T H E  S U P R E M E  COURT. [264 

such jurisdiction and powers as the General Assembly shall provide by 
general law uniforn~ly applicable in every county of the State. 

" (3)  District Courts; l\lagistrates. The General Assembly shall, 
by general law uniformly applicable in every local court district of the 
State, prescribe the jurisdiction and powers of the District Courts and 
hf agistrates. 

" (4)  Vaiver. The General Assembly may by general lam provide 
tha t  the jurisdictional limits may be waived in civil cases. 

('(5) Appeals. The General Assembly shall, by general law, pro- 
vide a proper system of appeals: Provided, that  appeals from hlagis- 
trates shall be heard de novo, with the right of trial by jury as defined 
in this Constitution and tlie laws of this State." 

Administrative agencies referred to in Section 3 of Srticle I V  ex vi 
termini are distinguished from courts. They are not constituent parts 
of the General Court of Justice. Section 1 of Article I V  provides ex- 
pressly that  the General Assembly shall have no power to establish 
or authorize "any courts other than as permitted by this Article." I t  
is provided in Section 3 of Article I V  that appeals from such adminis- 
trative agencies "shall be to the General Court of Justice." 

The General Court of Justice consists exclusively of the courts con- 
stituting the appellate, superior court and district court divisions 
thereof. The jurisdiction of the Supreme Court is conferred and defined 
by the Constitution, not by the General Assembly. Under Section 10 of 
Article IV, the jurisdiction of tlie Supreme Court is to review on appeal 
decisions "of the courts below." This does not include jurisdiction to 
review on direct appeal the decisions of administrative agencies. 

Section 10 of Article IV, which defines the jurisdiction of each of the 
courts in the General Court of Justice, provides in Sub-section ( 5 )  that  
" ( t )he  General Assembly shall, by general law, provide a proper sys- 
tem of appeals." Obviously, this refers to a system of appeals from a 
lower court to a higher court within the General Court of Justice. 

The conclusion reached is that ,  under tlie present provisions of Article 
IV, the appellate jurisdiction of the Supreme Court relates solely to 
appeals from decisions of "the courts below," and that  the General 
Assembly has no authority to provide for appeal from decisions of 
administrative agencies to the Supremr Court without prior appeal to  
and review by a lower court within the General Court of Justice. Hence, 
G.S. 62-99 is held unconstitutional and void. 

While the present appeal is dismissed, i t  is Ordered, in the exer- 
cise of our general supervisory jurisdiction, Section l O ( 1 )  of Article 
IV ,  that  appellants, not later than sixty days from the date this de- 
cision is filed, may file the record on appeal, including their excep- 
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tions, as originally filed in this Court, in the Superior Court of Walie 
County; and, if so filed, the proceeding shall be heard in the Superior 
Court of TT'ake County in accordance with G.S. 62-90 et seq. in like 
manner as if filed originally in said court in apt time, subject to the 
right of any party to appeal from the judgment of tlie Superior Court 
to the Supreme Court as provided in G.S. 62-96. 

Appeal dismissed, with right to file in Wake Superior Court. 

STATE O F  NORTH CAROLINA, EX REL. NORTH CAROLINA UTILITIES 
COJIhIISSION v. WESTCO TELEPHONE COMPANY. 

(Filed 19 May, 1965.) 

APPEAL from the North Carolina Utilities Commission by the de- 
fendant, Westco Telephone Company, pursuant to the provisions of 
G.S. 62-99, from an order finding and concluding the fair value of the 
property of the defendant, used and useful in rendering service t o  the 
public as of 31 December 1963, to be $4,120,000, and that a fair and 
reasonable rate of return thereon was 3.80%. 

The defendant assigns error. 

Edward B. Hipp, Commission Attorney. 
Attorney General Bruton, Asst. Attorney General Charles TV. Bar- 

bee, Jr. 
Van  Winkle,  TYalton, Buck & Wall ;  Herbert L. Hyde for defen- 

dant. 

PER CURIAM. On authority of the decision in the case of Utilities 
Corn. v. Finishing Plant, et al, ante, 416, in which G.S. 62-99 is held 
unconstitutiona1, this appeaI is dismissed with the right of the appel- 
lant to appeal to the Superior Court of Wake County, if so advised, 
within tlie time and in the manner set out in the above cited case. 

Appeal dismissed. 
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T H E O X  LATTIJIORE COGDELL V. J O S E P H I N E  T A Y L O R .  

(Filed 10 Jlay, 196.5.) 

1. Automobiles §§ 41g, 42g- 
Plaintiff's evidence tending to s h o ~  that the traffic control light facing 

her was green when she entered the intersection and changed to amber aq 
she proceeded therein, and that defer~dant's car approached from the left 
a t  a speed of 40 miles per hour and oollided with plaintiff's car in the in- 
tersection, is 11eld to take the issue of defendant's negligence to the jury and 
not to dicclose contributory neglig~nce as  a matter af law on the part of 
plaintiff. 

Discrepancies in plaintiff's evidence arc1 for the jury to resolve and do not 
warrant nonsuit. 

3. Automobiles 9 6 ;  Municipal Corporations 5 2& 

A municipality has authority to enact an ordinance relating to automatic 
traffic control signals a t  intersections arid to the right of may of funeral 
processions, G.S. 20-169, and when automatic traffic control signals are in- 
stalled pursuant to a n  ordinance, the respective rights of motorists depend 
upon the provisions of the particular ordinance. 

4. Municipal Corporations § 24- 

Subject to the basic rule that a municipal ordinance must be construed 
to effectuate the intent of the nlunicipal legislative body, an ordinance will 
be given a reasonable interpretation and, if possible, its provisions will be 
reco~icileti and harnlonized with other legislative enactments. 

5. Autornobiles 5 1 7 ;  Municipal Corporations $j 28- 

In construing the municipal ordinai~ces in question dealing with auto- 
matic traffic control signals a t  intersections and the right of way of funeral 
processions. it is held the funeral proression ordinance applies to all inter- 
sections within the municipality, whethrr having automatic traffic control 
signals or not, and supersedes the rules based on traffic lights, so that if a 
motorist lmom or should lmow that a funeral procession is proceeding 
through an intersection, the motorist should yield the right of way to ve- 
hicles in the funeral procession, notwithstanding that he is faced with a 
green traffic colitrol light. 

6. Alltonlobiles 5 17-Fact t h a t  vehicles i n  procession have lights burn- 
ing  is  no t  i n  itself conclusive t h a t  procession is funeral  procession. 

Where a municipal ordinance gires vc41icles in a funeral procession the 
right of way a t  intersections, an instruction that if a motorist saw or should 
have seen n procesqion of cars traveling through an intersection with their 
lights on and proceeding in close proximity one to the other, such motorist 
should hare linown that a funeral procession was properly passing througl~ 
the intersection and should yield the right of way, must be held for error, 
since the fact that the vehicles had their lights burning is not conclusive, 
but is mercly a circuiustnnce for the jnry to consider, together with other 
evidence relative thereto, as to ~vhethor the motorist knew or should have 
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linoxvn from the surrounding facts that the procession was a funeral pro- 
cession. 

APPEAL by defendant from Hubbard, J., November 16, 1964 Session 
of LENOIR. 

Plaintiff's action and defendant's cross action grow out of the col- 
lision of their automobiles on Sunday, December 30, 1962, a t  or about 
2:00 p.m., within the intersection of Vernon Avenue (an east-west 
street, part  of U. S. 70) and Heritage Street ( a  north-south street) in 
the business district of Kinston, N. C. 

Plaintiff mas operating her Oldsmobile in a westerly direction along 
Vernon. Defendant's Buick was being operated in a northerly direc- 
tion along Heritage by defendant's 18-year-old son, Haywood Taylor, 
Jr.,  referred to hereafter as Taylor. 

Heritage, st its intersection with Vernon, is 31 feet wide. The record 
is silent as to the width of Vernon. The Bohannon building, located on 
the southeast corner of Vernon and Heritage, is 11 feet from the 
southern curb of Vernon and 15 fret  from the eastern curb of Heritage. 
Until arrival a t  said intersection, plaintiff's view of approaching north- 
bound traffic on Heritage and Taylor's view of approaching west- 
bound traffic on Vernon were obstructed by the Bohannon building. 

An electric traffic control signal was suspended over the center of 
said intersection of Vernon and Heritage. It was stipulated this was 
"a standard type electrical light system showing colors, green, red and 
amber, and mas the type requiring traffic to stop on red, go on green, 
and caution on amber, as the City Ordinances, as well as the State 
Statutes, provide." 

Plaintiff pleaded Section 22-33 of the Kinston City Code. It was 
stipulated the pleaded ordinance reads as follows: "No vehicle shall 
be driven through a funeral procession except fire department vehicles, 
police patrols, and ambulances when the Pame are responding to calls." 

The collision occurred "about under the  top light." Plaintiff was on 
her right side of Vernon. The right front of defendant's car struck the 
side of plaintiff's car near the left front door and fender. Taylor did 
not see plaintiff's car "until i t  waz approximately in front of (hiln)." 

There was conflicting evidence as to Taylor's speed as he approached 
and entered said intersection. Too, there was conflicting evidence as 
to whether plaintiff or Taylor liad the green light as she (he) ap- 
proached and entered said intersection. 

Plaintiff offered evidence tending to show she ~ v a s  in a line of cars, 
t rawling slowly, "maybe 10 or 15 miles per hour," not more "t!ian a 
(car) length or two apart," in a funeral procession; that a station 
wagon, the hearse and fifteen or more cars passed through said inter- 
section ahead of her; tha t  there Rere cars behind her in said funeral 
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procession; and that the lights on all cars in the funeral procession 
were burning, ~ h i c h  was "the usual procedure," including the lights 
on plaintiff's car, those on the car a car length or less ahead of plaintiff 
and those on the car a car length beliind plaintiff. 

Defendant offered evidence tending to show the lights 011 plaintiff's 
car were not burning; that neither Taylor nor his passenger saw any 
cars proceeding west on Vernon either ahead of or behind plaintiff; 
that, as they approached said intersection, all they saw was the green 
traffic signal ahead of them and stopped cars headed east on Vernon 
a t  or near the southwest corner of said intersection; and that they had 
no knowledge or notice of a funeral procession on Vernon. 

It was stipulated that the actionable negligence, if any, of Taylor, is 
imputable to defendant. 

Issues of negligence and contributory negligence, arising on the 
pleadings in plaintiff's action, were answered in favor of plaintiff; and 
the jury awarded damages for plaintiff's personal injuries ($2,500.00) 
and for the damage to her car ($500.00). While superfluous, the jury 
answered adversely to defendant the issues arising on the pleadings in 
her cross action. 

Judgment for plaintiff, in accordance with the verdict, was entered. 
Upon appeal, all of defendant's assigninents of error, except formal 
assignments, relate (1) to the denial of her motion for nonsuit, and 
(2) to designated portions of the court's instructions to  the jury. 

Wal lace  & Langley  for plaintif f  appellee. 
W h i t a k e r ,  Jeffress & Morris  for defendant  appellant.  

BOBBITT, J. Plaintiff testified the light facing her was green when 
she entered the intersection and changed to amber as she proceeded 
therein to the point of collision; and that, when she first saw defen- 
dant's car, it was approxiinately 73 feet south of the intersection, ap- 
proaching the intersection at  a speed of 40 miles per hour. Without 
reference to whether plaintiff was in a funeral procession, the evidence 
was sufficient to require submission to the jury of issues as to Taylor's 
negligence and as to plaintiff's contributory negligence. I t  was for the 
jury to resolve discrepancies in plaintiff's testin~ony as to her precise 
position when she first saw defendant's car. Strong, K. C. Index, Trial 
$ 21, p. 318. The court properly denied defendant's motion for judg- 
ment of nonsuit. 

Defendant assigns as error the court's instructions bearing upon their 
relative rights if plaintiff was in a funoral procession and Taylor had 
the green light. While exception mas also taken to other portions of 
the charge, the gist of the challenged instructions is contained in the 
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following excerpt: "The fact that  Mrs. Cogdell was in a funeral pro- 
cession, if you find that  she was, does not relieve her of this duty to 
obey tlie red light facing her unless you find that  Hayn-ood Taylor, 
Jr.,  as lie approached and entered the intersection knew or should 
have known that  a funeral procession v a s  in the intersection and pass- 
ing along Vernon A ~ e n u e .  In  otlier words, a perkon, Mrs. Cogdcll in 
this case, ~ l i o  is in a funeral procession with tlie lights on on her car 
and on the other cars in tlie procession burning, must obey a red traffic 
signal in her line of travel unless the driver, Taylor in this case, ap- 
proaching on the intersecting highray or street knew, or in the exer- 
cise of due care should have known, that  a funeral procession was us- 
ing the intersection where the traffic light facing him was green." 

These significant matters should be noted: (1) G.S. 20-158(c) ap- 
plies only to tlie regulation of traffic by automatic signal lights a t  in- 
tersections "outside of the corporate limits of a municipality." (2) 
There is no general statute prescribing rules of the road in respect of 
funeral or other processions. 

On December 30, 1962, when the collision occurred, G.S. 20-169 pro- 
vided: "Local authorities, except as expressly authorized by $ 20-141 
and § 20-138, shall have no power or authority to alter any speed lim- 
itations declared in this article or to enact or enforce any rules or regu- 
lations contrary to the provisions of this article, except that local au- 
thorities shall have power to provide b y  ordinances for the regdation 
of trafic b y  means of trafic or semaphores or other signalling devices 
on any portion of the highway where tra,fic is heavy or contuiuous 
and map prohibit other than one-way traffic upon certain highways, 
and may  regulate the use of the highways by  processions or assem- 
blages and except tha t  local authorities shall have the power to regu- 
late the speed of vehicles on highways in public parks, but signs shall 
be erected giving notices of such special limits and  regulation^." (Our 
italics.) (Note: G.S. 20-169 was amended by adding two provisos by 
S.L. 1963, c. 559.) 

When automatic traffic control signals are installed pursuant to 
municipal ordinance authorized by G.S. 20-169, the respectiye rights of 
motorists depend upon the provisions of the particular ordinance au- 
thorizing such installation. Con: v .  Frelght Lines, 236 N.C. 7 2 ,  78, 72 
S.E. 2d 2.5, and cases cited; Currin v .  TT7illiams, 248 N.C. 32, 34, 102 
P.E. 2d 455; Upchurch v .  Funeral Home, 263 K.C. 360, 140 S.E. 2d 17. 
G.S. 20-169 also provides tha t  local authorities "may regulate the use 
of the h i g h a y s  by processions or nssemblages . . ." 

From the foregoing, these propositions appear: (1) The Kinston 
ordinance is not in conflict with a general statute;  and (2) authority 
for the enactment of the Kinston ordinances relating (a) to automatic 
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traffic control signals and (b) to funeral processions rests on G.S. 
20-169. 

The rules applicable to the construction of statutes are equally ap- 
plicable to the construction of municipal ordinances. I n  re O'Seal, 243 
N.C. 714, 92 S.E. 2d 189; Perrell v. Service Co., 248 N.C. 153, 102 S.E. 
2d 783. These rules of construction, stated by Johnson, J . ,  in Cab Co. 
v. Charlotte, 234 N.C. 572, 576, 68 S.E. 2d 433, and in cases cited 
therein, include the following: "And in respect to related statutes, 
ordinarily thcy should be construed, if possible by reasonable interpre- 
tation, so as to give full force and effect to each of them . . ., i t  be- 
ing a cardinal rule of construction that  where i t  is possible to do so, i t  
is the duty of the courts to reconcile laws and adapt tha t  construction 
of a statute which harmonizes i t  with other statutory provisions." See 
37 Am. Jur., Municipal Corporations 8 187; 62 C.J.S., hlunicipal Cor- 
porations 8 442(j) ,  p. 851. Even so, as stated by Sharp, J., in Bryan 
v. Wilson, 259 N.C. 107, 110, 130 S.E. 2d 68: ('The basic rule for the 
construction of ordinances is to ascertain and effectuate the intention 
of the municipal legislative body." 

I n  Sloss-Shefield Steel ci2 Iron Co. v. Allred, 25 So. 2d 179, the Su- 
preme Court of Alabama, referring to ordinances of the City of Birm- 
ingham relating ( a )  to automatic traffic control signals and (b)  to 
driving through a procession, said: "Such ordinances are in pari ma- 
tem'a, must be construed together and if possible be interpreted so as 
to  be in harmony with each other." I t  was held that  the driver of the 
defendant's truck was entitled to rely on the green light if he had no 
knowledge or notice tha t  the plaintiff's car was in a funeral procession. 
These excerpts from the opinion of Stakely, J . ,  are pertinent: "If the 
car of plaintiff was in a funeral procession and this was reasonably ap- 
parent to the public, then i t  had the right to enter the intersection on 
the red light by  virtue of Section 5920 of the City Code dealing with 
driving through a procession." Sgain:  "So far as the defendant is con- 
cerned, the green light did not authorize the driver of its truck to enter 
the intersection and drive through the funeral procession if the driver 
either knew or from the surrounding facts and circumstances should 
have known that  a funeral procession was passing through the inter- 
section." I n  our view, the quoted exc.elpts constitute a correct state- 
ment of the rule applicable to the factual situation now before us. Of 
course, as Judge Hubhard instructed the jury, the mere fact tha t  
plaintiff's car was in a funeral procession would not relieve her of the 
general duty  to operate her car with due care for the  safety of others. 

Defendant contends the Kinston ordinances should be reconciled by 
applying the funeral procession ordinance only to intersections "un- 
controlled" by traffic lights. Ordinarily, when traffic lights are installed 
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a t  an  intersection, the relative rights of motorists approaching on in- 
tersecting streets are determinable with reference thereto rather than 
by the provisions of G.S. 20-153. Absent such traffic lights, the relative 
rights of such motorists are determinable with reference to G.S. 20- 
155. The more reasonable view, in our opinion, is that  the municipal 
legislative body intended that  the funeral procession ordinance should 
supersede the ordinary rules applicable to rlglit of way a t  intersections 
irrespective of whether such rules are based on traffic lights or on G.S. 
20-153. Reasons underlying the funeral procession ordinance include 
the following: (1) The respect and consideration funeral processions 
should receive; and (2) the practical necessity of proceeding as a 
single unit to avoid delay, confusion and deviation of cars from the 
proper route. 

Decisions cited by defendant are factually distinguishable. 
I n  Sklar v. Southcomb, 72 A. 2d 11 ( l l d . ) ,  the decision was not 

based on the plaintiff's status as a member of a funeral procession. 
This excerpt from the opinion is self-explanatory: "At the time of the 
accident the Motor Vehicle law did not authorize funeral processions 
entering an intersection on a green light to continue through after the 
light has changed, although such a provision mas enacted by chapter 
598 of the Acts of 1949, Code, Article 66-y2, section 141(f).11 

I n  Otto v. Whearty, 27 N.E. 2d 190 (Ohio App.), a Cleveland ordi- 
nance which, under prescribed conditions, purported to give the right 
of way a t  street intersections to funeral processions was held invalid 
as in conflict with general statutory law relating to traffic lights a t  in- 
tersections. 

I n  Brown v. I'igeon, 367 S.W. 2d 727 (Tex. Civ. App.), and in 
Prxybyszewski v. Nunes, 77 A. 2d 703 (Pa .  Super.), the opinions con- 
tain no reference to any ordinance or statute relating to funeral pro- 
cessions. 

I n  Jlerkling v. Ford Motor Co., 296 N.Y.S. 393 (App. Div.) ,  and in 
Vinci v. Charney, 80 N.Y.S. 2d 521, i t  was held that  municipal ordi- 
nances relating to processions did not apply to intersections regulated 
by traffic control signals as provided in the general "Vehicle and Traf- 
fic Law.'' 

I n  Sundene v. Koppenhoefer, 98 N.E. 2d 538 (Ill. App.), no ordi- 
nance relating to processions, funeral or otherwise, was involved, and 
no street intersection involving traffic lights was involved. 

Other cases cited in the Annotation, 85 A.L.R. 2d 692, have been 
examined. Sloss-Shefield Steel & Iron Co. v. Allred, supra, appears to 
be the only case in ~ h i c h  the construction of tn.0 municipal ordinances, 
one relating to  auton~atic traffic control signals and the other relating 
to driving through a procession, was involved. 
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Instructions of Judge Hubbard, substantially in accord with the 
quoted excerpts from Sloss-Shefield Stclel & Iron Co. v. dllred, supra, 
are approved. 

The excerpt from the charge challenged by defendant's Exception 
#4 mcludes the following: "The Court charges you that  i t  is the cus- 
tom in this area for cars in funeral proressions to drive with headlights 
on and the meeting or observation of a procession of cars in the day- 
time with the lights burning should convey to the driver meeting or 
seeing such procession information that he is probably meeting or ob- 
serving a funeral procession, and thereupon he should govern his driv- 
ing accordingly, and while in the City of Kinston he should not drive 
through such procession. In the instant case if Taylor, while driving 
down Heritage Street, saw or should have seen a procession of cars 
travelling down Vernon Avenue through the Heritage Street intersec- 
tion with lights on and proceeding in close proximity one to the other 
as is the custom of funeral processions, then Taylor should have known 
that a funeral procession probably was using Vernon Avenue, and 
should have yielded the right of way to such procession, including 
Mrs. Cogdell if she was a part  thereof, even though he was faced with 
a green light." 

The Kinston ordinance does not define a funeral procession or specify 
any requirements for identifying the cars in such procession. Compare 
the Ohio statute considered in Butcher v. Churchill, 159 N.E. 2d 620, 
85 A.L.R. 2d 689, which, in part, provided: "As used in this section 
'funeral procession' means two or more vehicles accompanying a body 
of a deceased person in the daytime when each of such vehicles has its 
headlights lighted and is displaying a purple and white pennant at- 
tached to each vehicle in such a manner as to be clearly visible to 
traffic approaching from any direction." 

The Kinston ordinance refers only to funeral processions, not to pro- 
cessions generally. There is no evidence there was a police escort. Nor 
is there evidence the cars carried any pennant or other indicia by which 
they could be identified as part of a funeral procession. 

Plaintiff's evidence indicates: The station wagon and hearse were 
far ahead of plaintiff. Taylor could not see westbound cars as they ap- 
proached the intersection on account of the Bohannon building. Hence, 
Taylor, approaching from the south, could see only such cars a. were 
in the intersection and for an undetermined distance west of the inter- 
section. The lights on cars proceeding in a westbound procession, if 
burning, were shining ton-ard the motorists ahead of and behind such 
cars. 

There is no specific allegation as to custom. Plaintiff did allege she 
"was traveling in a line of a funeral procession as a member of the 
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funeral party" and that  "the vehicles in the procession each had their 
headlights burning to signify that  i t  was a funeral procession." The 
only evidence bearing upon custom was plaintiff's statement tha t  ~t 
n.as "the usual procedure" to have all lights burning. 

As indicated, plaintiff's allegations and evidence relating to custom 
were meager. Assuming it was "the usual procedure" for cars in a 
funeral procession to proceed with lights burning, was this, according 
to the prevailing custom in Kinston, the only means by which cars 
proccedmg in a llne gave notice they m r e  in a funeral procession? Was 
it also customary for a funeral procession in Kinston to have a police 
escort or to be identified by pennants or other indicia? 

When considered in the light most favorable to plaintiff, her alle- 
gations and evidence are to the effect i t  lyas customary for cars to have 
their lights burning when proceeding in a funeral procession. However, 
the provisions of the Kinston ordinance relating to automatic traffic 
control signals are not superseded by custom. Allegations and evidence 
relating to  custom are relevant only as they may bear upon whether 
Taylor knew or from the surrounding facts and circumstances should 
have known a funeral procession was passing westward through the 
intersection. 

While the charge in many respects merits commendation, we are con- 
strained to hold the court erred in advising the jury categorically as 
to the custom of cars proceeding in a funeral procession in Kinston, 
and instructing the jury positively "if Taylor, while driving down Heri- 
tage Street, saw or should have seen a procession of cars travelling 
down T'ernon Avenue through the Heritage Street intersection with 
lights on and proceeding in close proximity one to the other as is the 
custom of funeral processions, then Taylor should have known that  a 
funeral procession probably was using Vernon Avenue, and should have 
yielded the right of way to such procession, including Mrs. Cogdell if 
she mas a part thereof, even though he was faced with a green light." 

Assuming the sufficiency of the evidence to support a finding that  
Taylor saw or should have seen cars traveling in a procession within 
and west of said intersection, and that  the lights on said cars were 
burning, it was for the jury to  say, upon consideration of all the evi- 
dence, including evidence as to the prevailing custon~ in Kinston, 
whether Taylor knew, or from the surrounding facts and circum- 
stances should have known, tha t  a funeral procession was passing 
westn~ard through the intersection. 

I n  view of the reliance ordinarily placed by motorists upon auto- 
matic traffic control signals a t  street intersections, it seems appropriate 
to suggest that  any ordinance or statute purporting to give priority to 
funeral processions a t  intersections otherwise controlled by automatic 
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traffic signals should require compliance with prescribed conditions ~ ~ i t h  
reference to identification of such procebsion as a funeral procession as 
a prerequisite to reliance upon such ordinance or statute. Compare 
Butcher v. Chzirchill, supra. 

For  the reasons indicated, defendant is entitled to a new trial. 
Xew trial. 

SARAH FURR WESTON, F. L. FURR, F. S. FURR, L. TV. FURR, JESSIE 
F. HARTSELL, C. B. FVRR, R. H. E'URR, SELMA FURR SAME, JULIA 
FURR FREEXIN, HELEN H. BUTTON, HENRY H. HOWIE, J. 
ROBERT HOWIE, BRICE G. HOWIE, HILDA HOWIE, LOUELLE H. 
BIVENS, ELIZABETH HOWIE, ROBERT HUNTLEY AND FRIEDA 
HCKTLEy r. CLAREKCE HASTP AKD WIFE, CALLIE LUCILLE HASTY; 
BRONS HASTP AND WIFE, RlARGIE MARIE HASTY, C. TV. DRAKE AND 

WIFE. IRIS ELIZABETH DRAKE, OLIN BTRUM AND WIFE, JANE T. 
BTRUJI, SHERWOOD T. CREEL, BY HIS GUARDIAK AD LITEAI, H. B. 
SMITH, JR. 

(Filed 10 May, 1965.) 

1. Wills 5 27- 
Tlie intent of testator, as gathered from a consideration of the four 

corners of the instrument interpreted in the light of the conditions sur- 
rounding him a t  the time of its execution, must be given effect unless con- 
trary to some rule of law or a t  variance with public policy. 

2. Wills g 39- 
Even though the devisee of a life estate is also the donee of a power of 

disposition, so that the power is one in gross, the power of clisposition does 
not enlarge the life estate into a fee, the life estate being property aud the 
right to dispose of the property in the manner authorized being merely a 
power. 

3. Same-- 
Where the donee of the power of testamentary disposition conveys the 

prol~erty by deeds and the grantees of' the deeds are not beneficiaries under 
the will of the donor and are strangers to the donor's blood, the deeds do 
not constitute a release or estoppel, since they are not joined in by, or exe- 
cuted to, any persons who would be atlrersely affected by the exercise of 
the power. G.S. 39-33. 

4. Same-- 
Where a will provides that the lifrl tenant should hare the right to dis- 

pose of the estate in remainder by will, deeds of the life tenant are inef- 
fectual ns an exercise of the power of disposition, and, upon the death of 
the life tenant. the land passes under the clause of her will devising all her 
real estate of ivhich she died seized or was privileged to dispose of by will. 
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APPEAL by defendants from Crissman, J., October-November 1964 
Mixed Session of UNION. 

This is a civil action instituted by the plaintiffs, heirs a t  law of A. 
J. Furr, deceased, against the defendants who purchased the lands de- 
scribed in the complaint from Lenora Furr  (Scott), widow and devisee 
under the will of A. J. Furr. 

This action was tried upon an agreed statement of facts. Trial by 
jury was waived by consent of the parties. The facts pertinent to this 
appeal are as follows: 

A. J. Furr died testate, a resident of Union County, Korth Caro- 
lina, on 3 November 1906. The pertinent parts of his will insofar as 
this action is concerned are as follows: The deceased, by  his will, de- 
vised all of his property, both real and personal, to his wife, Lenora 
Furr, for her lifetime and with conditional remainder in fee to a boy 
named Sherwood T. Creel whom he was rearing. Sherwood T. Cree1 
failed to fulfill the obligations imposed upon him by the will of -4. J. 
Furr  and was thereby precluded from taking under the will of the de- 
ceased. Sherwood T .  Creel died as a child, never having married and 
leaving no lineal issue. Thereupon, the property devised conditionally 
to him vested in the widow, Lenora Furr, a po\Ter of appointment under 
the will of A. J. Furr as follows: "If Sherwood T. Creel shall die dur- 
ing the lifetime of my  wife, Lenora Furr, then my  wife shall have the 
right to dispose of the estate herein devised and bequeathed to him by 
her Last  Will and Testament, a s  though i t  were her property." 

A. J .  Furr died seized of two tracts of land in Union County, one 
containing 83% acres and known as the Broom Place, or Tract  No. I, 
and the other containing 48-65/100 acres, Tract  No. 2. 

During her lifetime, Lenora Furr, who married G. 7T7. Scott on 13 
October 1907, made deeds to  the defendants, or some of them, as here- 
inafter set out:  ( I )  A deed made to Clarence Hasty and wife, Callie 
Lucille Hasty,  said deed being dated 11 September 1946 and recorded 
in Deed Book 102, page 616, purporting to convey Tract  NO. 1 of 83vi 
acres in fee simple. (2) A deed made to C. TI'. Drake and wife, Iris 
Elizabeth Cagle Drake, for the second tract of land containing 48- 
63,400 acres. This deed wa3 dated 23 October 1950 and recorded in 
Deed Book 114, page 347, and purported to convey the second tract of 
land described in the complaint, subject to the llfe estate of the grantor. 
(3) By deed dated 11 January 1933, Lenora Furr  Scott conveyed to 
Claude TI'. Drake and n-ife, Iris Elizabeth Cagle Drake,  the second 
tract  of land described in the complaint containing 48-65/100 acres, 
and i t  was purported to be a fee simple deed without any life estate 
being reserved for the grantor. 
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Lenora Furr Scott died testate 31 h[ay 1957. Her will, which has 
never been contested, was offered for probate on 25 October 1937 and 
is recorded in W l l  Book 8, on pages 582 and 383, in the Clerk's Office 
of the Superior Court of Union County, North Carolina. The pertinent 
part of that will is as follows: "I will, devise and bequeath all of my 
real estate of every kind and description that I may die seized of or 
privileged to dispose of by will or otherwise to CLAUDE DRAKE, abso- 
lutely and in fee simple." 

The plaintiffs brought this action as heirs of A. J. Furr to have the 
conveyance by will and the deeds executed by the widow of A. J. Furr, 
to wit, Lenora Furr Scott, declared null and void and of no effect, and 
that they as heirs of A. J. Furr be declared owners in fee simple of 
said property as their interest may be determined under thc law. 

The defendants answered and alleged that they are the owners in 
fee simple to said lands under the deeds and the will set out in the 
record. 

Based on the foregoing findings, the court below entered judgment 
as follows: 

"(1) That the plaintiffs in this action are the sole owners of the 
fee simple title to the real estate herein set out and more particularly 
described in Paragraph 6 of the findings of fact above under the desig- 
nation 'First Tract' and 'Second Tract.' 

"(2) That  none of the defendants, nor any persons claiming by, 
through, or under them, have any right, title claim or interest in or to 
any of the real estate hereinabove referred to. 

"(3) That  the costs of this action be taxed against the defendants. 
* + * l l  

From the foregoing judgment the defendants except and appeal to 
the Supreme Court, assigning error. 

Carswell & Justice; B. Kermit Caldwell for plaintiff appellees. 
Richardson & Daukins; C'oble Funtlerburk for defendant appellants. 

DENNY, C.J. The intent of the testator is the polar star that must 
guide the courts in the interpretation of a will. VonCannon v. Hudson 
Belk Co., 236 N.C. 709, 73 S.E. 2d 873, and cited cases. This intent is 
to be gathered from a consideration of the will from its four corners, 
and such intcnt should he given effect unless contrary to some rule of 
law or a t  variance with public policy. Hozrse z ~ .  Hozrse, 231 N.C. 218, 
56 S.E. 2d 695; Tirillzams v. Rand, 223 N.C. 734, 28 S.E. 2d 247; Heyer 
v. Bdlztck, 210 K.C. 321, 1% S.E. 356. 

In  order to understand conditions as they existed a t  the time ,4. J. 
Furr executed his will, we think i t  appropriate to note these further 
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facts: A. J .  Furr was born 3 March 1842 and later married Julia E. 
Furr, to which union the plaintiffs and their ancestors were born. Julia 
E. Furr died 15 October 1891. On 19 April 1893, A. J. Furr  married 
Lenora Allen, T o  this union no chiIdren were born, but Lenora Allen 
Furr helped the testator, A. J .  Furr, rear the children born of his 
first marriage. Lenora Furr mas born 22 July 1865, and was nearly 
23y2 years younger than her husband, A. J .  Furr. When A. J .  Purr 
executed his will, all his children were grown and had homes of their 
own. He  made a small bequest to each of them, to be paid out of his 
estate. The primary objects of his bounty  ere his young mife, who was 
only 41 years of age a t  the time of his death, and Sherwood T. Creel, 
a young orphan boy he and his second wife were rearing. H e  gave all 
of his property to his mife for life, subject to the legacies made to his 
children, and the remainder a t  her death to Sherwood T. Creel on cer- 
tain conditions; or, if Sherwood T. Creel should predecease his mife, 
then he gave to his mife the right to dispose of the estate devised to 
Sherwood T. Creel "by her Last  Will and Testament a s  though i t  were 
her property." Sherwood T .  Creel died shortly after the death of A. J. 
Furr and during the lifetime of the testator's wife. Young Creel hav- 
ing never married, the testator's wife, Lenora Furr, became vested with 
the power to dispose of the estate involved in the manner set out in the 
will of A. J. Furr. 

Since the holder of the power of appointment held the life estate in 
the land involved, her power was one in gross, which is defined in 41 
Am. Jur., P o ~ ~ e r ,  8 5, a t  page 809, as follom: "* * * A power in gross 
exists where the person to whom it is given has an  estate in the land, 
but the estate to be created under or by virtue of the power is not to 
take effect in possession until after the determination of the estate to 
~ h i c h  i t  relates. * * *" 

Even SO, the power to dispose of the estate devised to Sherwood T, 
Creel did not enlarge the life estate of Lenora Furr so as to give her 
a fee in the lands involved. Her life estate was property, but her right 
to dispose of the property in the manner authorized by the will of A. 
J .  Furr was only a power. Hardee v. Rivers, 228 N.C. 66, 44 S.E. 2d 
476; Holland v. Smith, 224 S .C .  255, 29 S.E. 2d 888; S m t h  v. Mears, 
218 N.C. 193, 10 S.E. 2d 659. 

On 13 October 1907, Lenora Furr married George TV. Scott and lived 
with him as his wife until 26 June 1940, when George W. Scott died. 

On 11 June 1946, some years after the death of her last husband, 
Lenora Furr Scott executed a deed to Clarence Hasty and wife for the 
8314 acre tract  of land, which deed purported to convey a fee simple 
title to the premises. Thereafter, on 23 October 1950, she executed a 
deed to Claude 1V. Drake and wife for the 48-65/100 acre tract in 
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which she reserved a life estate. Later, on 11 June 1935, she executed 
another deed purporting to convey to Claude IV. Drake and wife a fee 
simple title to the 48-65/100 acre tract m which she did not reserve her 
life estate. 

Lenora F u i ~  Scott died on 31 May 1957 a t  the age of nearly 92, 
leaving a last mill and testament dated 1 May 1952 in which she de- 
vised all of her "real estate of every kind and description that I may 
die seized of or privileged to dispose of by will or otherwise, to CLAUDE 
DRAKE, absolutely and in fee simple." 

The facts in this case raise two questions which must be resolved on 
this appeal. (1) Did the deeds executed by the donee of the power of 
appointment constitute a release of the power? (2) If so, were the 
deeds valid to convey a fee simple title to the property involved? In 
our opinion, both questions must be answered in the negative. 

In  this jurisdiction, tlie donee of a power of appointment exercisable 
by deed or will, may be released in the manner set out in G.S. 39-33. 
However, the release of such power is not limited to the manner pro- 
vided in G.S. 39-33. See G.S. 39-34. 

I t  is stated in ilmerican Law of Property, Vol. V, $ 23.29, a t  page 
539 : 

ii* * K The Restatement lists three methods by which a re- 
lease may be effected but it should be noted that there is no im- 
plication that other forms of release may not be utilized. The 
methods listed are (1) by the donee's delivering, to some person 
who would be adversely affected by an exercise of tlie power, an 
instrument for consideration or under seal, (2) by the donee's 
joining with some or all of the takers in default in a conveyance 
of the appointive interest and (3) by the donee's contracting, 
with some person who would be adversely affected by an exercise 
of the power, not to exercise it." 

None of the deeds executed by the donee herein was joined in by or 
executed to any person who would have been adversely affected by the 
exercise of the power. Therefore, we hold there mas no release or 
estoppel as there was in the case of T'onCannon v. Hz~dson Belk Co., 
supra. 

I t  is generally held that where a power is to be executed by will, it 
cannot be executed by any act to take effect in the lifetime of the 
donee. Reid 1 1 .  Bo~cshall, 107 S .C .  345, 12 S.E. 324; 4 Kent Com. 331; 
A'ewton v. Bullard, 181 Ga. 448, 182 S.E. 614; Green v. Green, 90 U.S. 
486, 23 L. Ed. 75. 

In 72 C.J.S., Powers, § 38, page 435, it is said: "A power must be 
exercised in accordance with the t e r m  of the grant of power, and so, 
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when a certain mode of executing i t  is prescribed by the donor, the 
donee has no authority to execute it in any other mode. * * "" 

Likewise, in 96 C.J.S., Will., 8 1070(d),  page 727, we find this state- 
ment: "A testamentary power may be exercised only in such mode 
and manner as inay be designated or prescribed by the will creating 
and conferring the poITer, and an attempt to exercise it in any other 
mode or inanncr is ineffectual. ' " *" Lamkin v. Safe Deposlf R: 
Trust Co., 192 J l d .  472, 64 A. 2d 704; Fidelity Union Trust Co. v. 
Caldzccll, 137 N.J.Eq. 362, 44 A. 2d 842; Matter  of Kennedy, 279 
N.Y. 233, 18 N.E. 2d 146; De Charette v. De Charette, 264 I iy .  525, 
94 S.W. 2d 1018. 

I n  Newton v. Bullard, mpm,  the donee was conveyed a life estate 
in certain lands by deed and the same instrument conferred upon the 

*on or donee, Julia S. Newton, the power to appoint by will the per: 
persons to take the remainder. The donee, on 8 Sovelnber 1894, exe- 
cuted a deed purporting to sell and convey the premises to Otis AT. 
Newton. Thereafter, on 13 June 1902, Otis RI. Newton purported to 
convey the premises by deed to W. H. Bullard. Julia S. Newton died 
in 1928 leaving a last will and testament in which she devised the prop- 
erty to Otis J I .  Newton. The Supreme Court of Georgia said: 

li* * * Since the deed from h la ry  F. Newton conferred the 
p o w r  to make an  appointment by will only, Julia F. (s ic )  Newton, 
the conferee, was limited strictly to this method, and her effort 
to exercise the porver otherwise than by a mill was nugatory. 
Porter v. Thomas, 23 Ga. 467 (3) ; Fleming v. Fountain, 73 Ga. 
573; Wilder v. Holland, 102 Ga. 44, 29 S.E. 134. Accordingly, the 
deed executed by Julia S. Nen-ton to Otis hf. Ne~vton in 1894 was 
void except as a conveyance of the life estate, and such life estate 
v a s  all that  was conveyed by Otis ;\I. Newton to TIT.  H. Bullard 
by his deed to Bullard executed in 1902. Howard v. Henderson, 
142 Ga. 1, 4, 82 S.E. 292. Each of the two instruments last re- 
ferred to attempted to convey more than a life estate, but  each 
Tvas ineffectual for such purpose; and a t  the time of the deed to 
Bullard there n-as no contingency under which Otis ;\I. N e ~ ~ t o n ,  
the grantor, could ever acqulre an additional interest, except that 
the power of appointment vested in Julia S. N e ~ t o n  might be 
exercised in his favor. This was a mere possibility. which could not 
be conveyed. Code 1933, $8 96-102, 29-108; Dailey v. Springfield, 
14-1. Ga. 395, 87 S.E. 479, Ann. Cas. 1917D, 943. I t  is true that  
Julia S. Kewton had theretofore attempted to exercise the poo-er 
in favor of Otis J I .  Newton by means of a deed, and also that  she 
had executed her will naming him as the appointee in terms of the 
power; but since the deed was to tha t  extent void, and since the 
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will was revocable a t  any time, no legal title or interest in re- 
mainder passed to Otis h i .  Newton by either of these instruments. 
Some moral duty may have rested upon Julia S. Newton to make 
an appointment by will in accordance with her previous deed; 
but this duty mas unenforceable in law, and its existence did not 
inure to Otis R i .  Newton as an interest in the property. 

"Otis R l .  Newton died in 1913, while the will continued to be 
subject to change or revocation until the death of Julia S. New- 
ton in 1923. * * * Notwithstanding the will was never revoked 
and was duly probated after the death of Julia S. Nemton, it did 
not take effect until her death. * * * Since Otis M. Newton was 
dead a t  that time, no title or interest ever vested in him by virtue 
of the appointment as finally made in the will. What, then, be- 
came of the remainder interest? 'If a legatee shall die before the 
testator, or if dead when the will is executed, but shall have issue 
living a t  the death of the testator, such legacy, if absolute and 
without remainder or lin~itation, shall not lapse, but shall vest in 
the issue in the same proportions as if inherited directly from 
their deceased ancestor.' Code 1933, S 113-812. * * *" 

The Court further held: 

"There is no merit in the contention that since Otis M. Newton 
would have been estopped to assert an after-acquired title as 
against his grantee, Bullard, Mary Marlin Newton, as his sole 
heir a t  law, should be likewise estopped. * * *" 

We hold that the deeds executed by Lenora Furr Scott, purporting 
to convey the fee simple title to the tracts of land involved, were in- 
effectual to convey any interest in said tracts of land other than the 
life estate held by the grantor. 

We further hold that the last will and testament of Lenora Furr 
Scott, in ~ h i c h  she devised to Claude Drake in fee simple all the real 
estate of every kind and description of which she died seized or privi- 
leged to dispose of by will or otherwise, vested in Claude Drake the 
fee simple title to the tn-o tracts of land involved. 

The plaintiffs have no right, title or interest in the said lands, and 
the judgment entered belorv to the contrary is 

Reversed. 



N.C.] SPRING TERM, 1965. 439 

JAC(2t7ELISE HOLIIES TVILRERSON. ADXIXIS~RATRIS O F  T H E  ESTATE O F  

JOE RADFORD TVIIXERSOS, P L ~ I N T I ~ F  V. LETVIS THOJIAS CLARK 
ASD DAYID JUDSON CLARK, T J h  CIARI i  CHEVROLET COJIPAR'Y, 
DIXE~YDAXTS. 

(Filed 10 Mar, 1063.) 

1. Autoniobiles § 41a- 
Actionable negligence may be established by eridence of facts and cir- 

cnmctances froni nhich negligence may be inferred as the more reasonable 
probability. 

2. Autoniobiles # 3&-- Whether speeding car seen by witness was that 
driven by defendant and whether speed mas continued to accident 
held for jury. 

The evidence tended to show that defendant driver and hi3 passenger 
were riding in a particular make of autonlobile on a highway which had 
not been opened to traffic, that the dr i rer  passed a n  exit ramp and then 
cut right across the median be t~wen  his lane of travel and the ramp, and 
lost control, resulting in the injury in suit. Plaintid offered testimony of a 
witness that a t  about 12:06 p.m. he saw a lone vehicle of the particular 
make travel for a distance of six-tenths of a mile on the  unopened high- 
way, and that  when he last saw it, some two-tenths of a mile from the 
scene of the accident, rrhere the wrecBed ca r  mas found a t  about 2:45 p.m., 
i t  was traveling some SO miles per hour. Held: The testimony as  to speed 
is not so remote in time or place a s  to be incompetent, and the evidence 
should ha re  been admitted under instruction of the court that if the jury 
should find from the greater weight of the eridence tha t  the car which the 
witness had qeen was the car driven by defendant and that the wreck oc- 
curred after its uninterrupted travel from where he saw i t  to the scene of 
the accident, the jury should consider i t  upon the question of speed, the 
weight of the evidence being for the jury. 

3. Appeal and Error 5 41- 
Where the only evidence a s  to speed of the car driven by defendant is 

the competent testimony of an  eyewjtnesr and the inferences arising from 
the physical facts a t  the scene, the exclusion of the testimony of the wit- 
ness must be held for prejudicial crror notwithstanding i t  mas before the 
jury orer a day before the court excluded it, since i t  cannot be assumed 
that the jury failed to comply with the court's instruction not to consider 
the testimony. 

APPEAL by plaintiff from Copeland,  Special Judge,  October 1964 
Regular Session of WAKE. 

Administratrix' action to recover damages for the wrongful death of 
her intestate. 

On Saturday, March 31, 1962, between midnight and 2:45 a.m., a 
1962 Corvair, occupied by plaintiff's intestate (M7ilkcrson) and by de- 
fendant Lewis Thomas Clark (Clark) and operated on what is now 
U. S. Highway No. 1 about five miles south of Raleigh, ran off the 
road and wrecked, thereby causing the death of Wilkerson. 
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Plaintiff alleged the negligent operation of the Corvair by Clark 
proximately caused the wreck and Wilkerson's death. Defendants de- 
nied all allegations as to their negligence and alleged that Wilkerson, 
not Clark, was operating the Corvair when the wreck occurred. Con- 
ditionally, defendants pleaded Wilkerbon's contributory negligence as 
a bar to recovery herein. 

I t  was stipulated that the actionable negligence of Clark, if any, is 
imputable to defendant David Judson Clark. 

Evidence was offered by plaintiff and by defendants. 
Issues as to negligence and damage:: were submitted. The jury an- 

swered the negligence issue, "No," and judgment that plaintiff recover 
nothing of defendants mas entered. Plaintiff excepted and appealed. 

Smith, Leach, Anderson & Dorsett for plaintiff appellant, 
Teague, Johnson & Patterson and Robert M .  Clay for defendant 

appellees. 

BOBBITT, J. Clark, 34 or 35, and Wilkerson, 29, were frequent as- 
sociates and close friends. Clark was the manager of Clark Chevrolet 
Company of Apex, N. C., a business owned solely by his father, de- 
fendant David Judson Clark. On occasions, Wilkerson did part time 
work for Clark Chevrolet Company. 

Clark Chevrolet Company sold Corvairs. The Corvair involved in 
the wreck on RIarcli 31, 1962 "was a brand new Corvair den~onstrator." 

On March 31, 1962, the "Beltline," now U. S. 1, was under construc- 
tion. I t  had not been "opened for traffic." However, certain lanes thereof 
had been paved. It was not "opened for traffic" until September 19, 
1962. 

U. S. 1,  a primary north-south highway, runs generally east-west in 
the area where the wreck occurred. However, the lanes for traffic from 
Raleigh toward Apex are referred to as lanes for southbound traffic and 
those for traffic toward Raleigh as lanes for northbound traffic. 

U. S. 1, betmen where it overpasses Western Boulevard and where it 
underpasses the Cary-Macedonia Road, is a four-lane highway, the two 
12-foot lanes for southbound traffic bemg separated by a median strip 
from the two lanes for northbound traffic. Southbound traffic, before 
reaching the Cary-PIIacedonia underpass, comes to an exit ramp ~ h i c h  
extends obliquely to the right from IT. S. 1 and provides access to the 
Cary-Alacedonia Road. An additional traffic lane is provided for ap- 
proaching inotorists who plan to leave U. S. 1 and enter said exit 
ramp. Where. the highway lanes arid the ramp converge, the total 
~ ~ i d t h  of the pavement is 56 feet. The exit ramp itself is 20 feet wide a t  
said point of convergence and 16 feet wide beyond that point. 
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The portions of highway referred to above had been paved. The 
shoulders, consisting of red clay, Twre under construction. 

There was evidence tending to shorn the following facts: The Clark 
Corvair, although the "Beltline" had not been "opened for traffic," mas 
proceeding thereon from Raleigh toryard Apex. Approaching the Cary- 
Macedonia exit ramp, it did not travel in the additional lane provid- 
ing access thereto but traveled in the right lane of said t r o  12-foot 
lanes for southbound traffic. I t  passed a short distance beyond the point 
of entry to the exit ramp, cut to its right across the "V" dirt median 
between said lane and said ramp, crossed the ramp and the dirt 
shoulder thereof, went down the shoulder embankment into a 40-foot 
deep ravine and finally stopped some sixty feet beyond said embank- 
ment. The wrecked Corvair, with Wilkereon's body and Clark therein, 
was discovered prior to 2:45 a.m. 

There mas sufficient admitted evidence to support a finding that Clark 
was the driver and that his actionable negligence proximately caused 
the wreck and Wilkerson's death. A review of this evidence is unneces- 
sary to decision on this appeal. The court properly overruled defen- 
dants' motion(s) for judgment of nonsuit. 

There was evidence tending to show the "Beltline," then under con- 
struction, underpassed the Jones-Franklin Road; and that the Jones- 
Franklin Road is "almost parallel" with the Cary-Macedonia Road and 
is "about a half mile towards Raleigh from the Cary-Ilacedonia Road." 

Freeman, plaintiff's witness, testified in substance, except when 
quoted, as follows: On Friday night, March 30, 1962, he was visiting 
on Dillard Drive. He left "around 12:00, five minutes after or some- 
thing like that," to go to Pllebane where he then lived. Traveling along 
the Jones-Franklin Road, he stopped his car on the bridge over the 
"Beltline" to determine whether the "Beltline" was then open for 
traffic. While stopped there, he saw only one car. This car approached 
on the "Beltline" from his right (from the direction of Raleigh) and 
traveled to his left after passing under the Jones-Franklin bridge. He  
saw this car as it traveled three-tenths of a mile approaching the under- 
pass and as it traveled three-tenths of a mile beyond the underpass. 
When he last saw it, this car was headed toward and lacked "approxi- 
mately two-tenths of a mile" of reaching "the Cary-Macedonia exit." 
He saw only the headlights, taillights and top of this car. He is fa- 
miliar with Corvair cars and could and did identify this car as a Cor- 
vair. During the time he saw it, this Corvair, in his opinion, "was 
traveling in excess of 80 miles an hour." 

Freeman testified he told Cecil Wilkerson, brother of plaintiff's in- 
testate, substantially what he had testified at  the trial, and Cecil Wil- 
kerson so testified. 
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After plaintiff had offered his evidence and rested, the judge in- 
structed the jury he had come to the conclusion that said testimony 
of Freeman and of Cecil Wilkerson had been improperly admitted in 
evidence, and that defendants' objections thereto should have been and 
were now sustained. Thereupon, the court instructed the juiy "not to 
consider that testimony a t  all in the trial of this case," and to dismiss 
i t  from their. minds completely "just as if it were never spoken in this 
court by anybody." Plaintiff excepted and assigns as error the exclu- 
sion of said testimony and the court's said instructions in relation 
thereto. 

If Freeman saw the Clark Corvair, and if the wreck occurred after 
its uninterrupted travel from where it was when Freeman last saw i t  
to the scene of the wreck, the testimony of Freeman is not inadmis- 
sible on account of remoteness or otherwise. Under the facts here, the 
distance between the point when last, observed by Freeman and the 
scene of the wreck would bear on the weight rather than the compe- 
tency of Freeman's testimony. Honeycutt v. Strube, 261 N.C. 59, 64, 
134 S.E. 2d 110, and cases cited. 

"Circumstantial evidence is evidence which, without going directly 
to prove the existence of a fact, gives rise to a logical inference that 
such fact does exist." 31A. C.J.S., Evidence 3 161. 

Under our decisions, actionable negligence may be established by 
circumstantial evidence; and where there is evidence of facts and cir- 
cunlstances from which i t  may be inferred that actionable negligence 
is the more reasonable probability, the issue is for jury determination. 
Frazier v. Gas Company, 247 N.C. 256, 100 S.E. 2d 501; Drum v. 
Bisaner, 232 N.C. 305, 113 S.E. 2d 560; Patton v. Dail, 252 N.C. 425, 
114 S.E. 2d 87. 

In  S. v. Johnson, 199 N.C. 429, 154 S.E. 730, Stacy, C.J., referring to 
circumstantial evidence in criminal cases, said: "The general rule is 
that, if there be any evidence tending to prove the fact in issue, or 
which reasonably conduces to its conclusion as a fairly logical and le- 
gitimate deduction, and not merely such as raises a suspicion or con- 
jecture in regard to it, the case should be submitted to the jury." Since 
8. v. Stephens, 244 N.C. 380, 93 S.E. 2d 431, to which reference is made 
for a full discussion by Higgins, J., this Court has approved the quoted 
statement as the established rule in this jurisdiction. 

The question here is whether there was evidence of facts and circum- 
stances from which it may be inferred as the more reasonable prob- 
ability (1) that Freeman saw the Clark Corvair and (2) that the 
wreck occurred after its uninterrupted travel from where it was when 
Freeman last saw it to the scene of the wreck. If so, it was for the jury 
to determine whether the evidence is sufficient to establish such facts 
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and circumstances and to warrant findings in plaintiff's favor as to 
both propositions. I n  this connection, see Xorgan v. Bell Bakerzes, Inc., 
246 N.C. 429, 98 S.E. 2d 464, where circumstantial evidence was held 
admissible and sufficient to support a finding that  a particular bread 
truck was in fact the motor vehicle involved in the accident; also, see 
Annotation, "Proof, in absence of direct testin~ony, of identity of motor 
vehicle involved in accident." 81 A.L.R. 2d 861-888. 

There was evidence tending to show the following facts: I n  the late 
afternoon of Friday, Rlay 30, 1962, Clark asked Wilkerson to come by 
the place of business of Clark Chevrolet Company a t  or about 9:00 
p.m., closing time, just to ride around with him. The car in ~vhich they 
mere riding was "a brand new Corvair demonstrator." Clark and Wil- 
kerson "left Raleigh about midnight," Clark driving. They traveled 
"out of Raleigh on the Western Boulevard and onto the new Beltline," 
headed back toward Apex. The paved roadway on which they traveled 
had not been ('opened for traffic." At 2:45 a.m., when a Cary police 
officer arrived, Wilkerson was dead. His neck mas broken and his body 
"felt c lan~my,  cold, or cool." Clark nTas seriously injured. The Corvair 
was on its right side. Clark's back was against the top. His feet and 
legs extended over the legs of Wilkerson. Clark did not know what oc- 
curred after the wreck until he heard a car stop and voices of investi- 
gating officers. 

I n  addition to the foregoing: When and by whom the wrecked Cor- 
vair was discovered does not appear. There is no evidence the "Belt- 
line," then under construction and not "opened for traffic," had been or 
was being used by unauthorized persons other than Clark. Testimony 
as to tire marks, course of travel, damage to the Corvair and tragic 
consequences to the occupants, are consistent with Freeman's testimony 
as to speed. 

Delay in the discovery of the wrecked Corvair, notwithstanding evi- 
dence the lights thereon were burning, is consistent with non-use of 
the "Beltline" by the traveling public. If Clark "left Raleigh about 
midnight," i t  may be reasonably inferred that  he passed under the 
Jones-Franklin bridge approximately a t  the time referred to in Free- 
man's testimony; and, then headed for Apex, i t  1vou1d seem reasonable 
to infer i t  would be improbable he would be traveling the same course 
a t  a later hour. 

Further discussion of the evidence is deemed inappropriate. I n  our 
vien., the circumstantial evidence was sufficient to permit the jury to 
find that  Freeman saw the Clark Corvair and that  the wreck occurred 
after its uninterrupted travel from where it was when Freeman last 
saw i t  to the scene of the collision. If the jury should so find by the 
greater weight of the evidence, Freeman's testimony as to  speed was 
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competent. Hence, Freeman's testimony should have been admitted 
and the  jury should have been instructed as indicated with reference 
to the findings prerequisite to its consideration as evidence relating to 
the speed of the Clark Corvair. 

Defendants contend the court's exclusion of Freeman's testimony 
and of said portion of Cecil Wilkerson's testimony, if error, mas not 
prejudicial to plamtiff. They contend this evidence was first admitted 
and was before the jury "over a day" before excluded by the court's 
ruling. However, the court, in substance, instructed the jury there was 
no evidence Freeman saw the Clark Corvair. TTTe must assume the jury 
acted in compliance with the court's ruling and positive direction. 
Thereafter, the evidence for jury consideration as to  what occurred in 
respect of speed and other alleged negligence prior to  and a t  the time 
of the wreck related solely to physical facts observed a t  the scene after 
the wreck occurred. Under the circumstances, FTe cannot say the er- 
roneous ruling did not substantially prejudice plaintiff. 

For the error indicated, a new trial is awarded. Discussion of other 
assignments of error, relating to matters which may not recur a t  the 
next trial, is deemed unnecessary. 

New trial. 

GREAT AMERICAN INSURANCE COMPANY v. HOLID,kY MOTORS O F  
H I G H  POINT, ISC., AND ROBERT BISHOP. 

(Filed 10 May, 1965.) 

1. Appeal and  E r r o r  9 49- 
Findings of fact, made by the court in a trial by it  after waiver of a 

j u i ~  trial by failure to make apt demand therefor, are conclusive on ap- 
peal if supported by evidence. 

2. Appeal a n d  E r r o r  3 21- 
An esccption to the judgment presents the question whether the facts 

found are sufficient to support the judgment. 

3. Banks and  Banking § 10- 
A bank 11n~ing a forged check may not recover such payment from the 

payee unless the payee is a t  fault in taking or negotiating the paper. 

4. Same-- Evidence held sufficient t o  show t h a t  payee of check was p u t  
on  inquiry a s  t o  whether  s ignature was forgery. 

Defendant, after ascertaining that its intosicated customer had no ac- 
count a t  the bank in his own name arid after ascertaining that there were 
sufficient funds under the name which the customer said he carried his ac- 
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count because of marital difficulties. sold the customer a car  upon down 
pajment by check, signed in such other name, aiid the execution of a chattel 
mortgage, and had a n  einployee drive the customer to the customer's home 
in the car  after defendant had ~resente t l  the check to the bank and obtained 
a cashier's check therefor. IIcld: The bank is entitled to recover from cle- 
fentlnnt the funds paid out upon the forqed instrument, and defeildnnt and 
not the btlnlr lnust suffer the loss suqtained upon repossession and reqale 
of the vehicle, iince the loss was sustained a s  the reiult of defendant's 
gnllibilitr and attempt to negotiate a check it knew to be of questionable 
authenticity. 

APPEAL by defendant Holiday Alotors from Olive, E.J., August 31, 
1964 Small Claims Civil Session of FORSYTH. 

Plaintiff, to recover the sum of $500, instituted this small claims 
action. T o  support its claim, i t  alleged: I t  insured High Point Savings 
&. Trust Company (Trust Company) against loss resulting from for- 
geries. Defendant Bishop forged the signature of Logan E. Bishop, J r .  
to a check for $300 on Trust Company. This check was payable to and 
cashed by Holiday 31otors of High Point, Inc. (Holiday). Holiday 
was not a holder in due course. I t  took the check with notice of the 
forgery. Plaintiff paid Trust Company its loss, and by reason of its 
payment became subrogated to the rights of trust Company. 

Bishop did not answer. 
Holiday answered. It admitted i t  had cashed the $500 check drawn 

by defendant Bishop on an  account carried ~ v i t h  Trust Company under 
the name of Logan E. Bishop, J r .  It alleged i t  was a holder for value. 
I t  admitted plaintiff had beconie subrogated to any rights which Trust 
Company had, but denied Trust Company had any rights. 

The following is a summary of the court's findings: Robert Bishop, 
~ l i o  had been consuming intoxicants, went to Holiday for the avowed 
purpose of purchasing a new Mercury automobile. Wells, Holiday's 
general manager, aware that Bishop had been drinliing, quoted a price, 
payable $500 in cash, the remainder to be paid in installments secured 
by a mortgage on the Mercury. Bishop agreed to TT'ellb' terms, statmg 
he would make the cash payment by check on his account with Trust 
Company. H e  asked Wells for a blank check on Trust  Company. Vells  
phoned Wachovia Bank k Trust Company to inquire if i t  would pur- 
chase Bishop's mortgage, securing the deferred portion of the purchase 
price. Wachovia replied that  Bishop's credit was good and it would 
finance the unpaid portion of the purchase price. Wells then phoned 
Trust Company to ascertain if Robert Bishop's check for $300 would 
be honored. Trust  Company informed T e l l s  tliat Robert Bishop did 
not have an account with it. Wells reported to Bishop that  Trust 
Company said he did not have an account n-ith it. Bishop then told 
Wells he, Bishop, had forgotten tliat his deposit in Trust Company 
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was not in his real name, but in the name of Logan E .  Bishop, Jr.,  a 
name lie had assumed because of marital difficulties. TJ7ells made no in- 
quiry to ascertain if Robert was in fact married. Instead, he called 
Trust  Company and inquired if Logan E. Bishop, J r .  had an account 
there, and if a check on that  account For $500 would clear. H e  received 
an affirmative ans1Ter to botli questions. Bishop's statement to Wells 
that  he had deposited his money with Trust Company under an as- 
sumed name was false. I-Ie had no money on deposit with Trust Com- 
pany either in his own name or in any other name. I n  TTTells' presence, 
Robert Bishop signed a check drawn on Trust Company payable to 
Holiday for $500. The check was signed in the name of Logan E .  
Bishop, Jr., as drawer. An officer of Holiday carried this check to Trust  
Company. H e  requested that  i t  be certified. The bank informed him 
that  i t  only certified cl~eclts a t  the request of a depositor, but i t  
would issue a cashier's checli for a charge of 15 cents. Holiday's officer 
endorsed the check, paid the 15 cents, and received in return Trust  
Company's cashier's check. 

Trust Company, when i t  received the check signed by Robert Bishop 
in the name of Logan E .  Bishop, Jr.,  did not refer to its signature card 
to ascertain if, in fact, the check was signed by its depositor, Logan E. 
Bishop, J r .  When Holiday presented the check, and received in ex- 
change Trust  Company's cashier's check, Trust  Company had no 
knowledge of the facts surrounding the drawing of the check. 

After the cashier's check was issued, Robert Bishop was driven by 
Wells in the h4ercury to Bishop's home. Bishop was then intoxicated 
and was assisted to his room by  hi^ mother. The Mercury was left 
parked in front of Bishop's residence. T l ~ e  auton~obile was not driven 
by  anyone after Wells, acting for Holiday, parked i t  in front of Robert 
Bishop's residence. It was, when the forgery was discovered, repossessed 
by Wachovia and returned to Holiday. 

Based on the findings, the court concluded that  Holiday's failure to 
investigate the genuineness of the story told by Bishop, who had to  the 
knowledge of Holiday's managing officer been consuming intoxicants, 
and in giving credit to the check by its endorsement, led Trust  Com- 
pany to believe the paper was genuine. The failure to disclose the sus- 
picious circumstances attending the tlrawing of the checli constituted 
bad faith on the part of defendant Holiday. Such bad faith substan- 
tially contributed to the success of the fraud through which payment 
of the $300 was received by Holiday. I t  amounted to active participa- 
tion in the forgery committed by the defendant Robert Bishop. 

The court concluded that  to permit. I-Ioliday to retain the $500, un- 
der the facts as found, would constitute "unjust enrichment." It en- 
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tered judgment in plaintiff's favor against defendants for $500 and 
costs. Holiday excepted and appealed. 

Bencini, W y a t t  & Tate for defendant appellant. 
Womble, Carlyle, Sandrzdge R: Rice by  Allan R .  Gitter for plain- 

t i f f  appellee. 

RODMAN, J. Defendant's failure to  demand a jury trial, as pro- 
vided by G.S. 1-539.5, constituted a waiver of tha t  right. The facts 
found by  the court are amply supported by the evidence. They are 
conclusive and binding on us. Johnson v. Johnson, 262 N.C. 39, 136 S.E. 
2d 230. The exception to the judgment raises the  question: Are the 
facts found sufficient to support the judgment? The answer is "yes." 
The rule of law applicable to the facts of this case is well stated in 10 
Am. Jur. 2d 573. It is there said: 

"The responsibility of the drawee who pays a forged check, for 
the genuineness of the drawer's signature, is absolute only in favor 
of one who has not, by his own fault or negligence, contributed 
to the success of the fraud or misled the drawee; in other words, 
the presumption of negligence on the part of the drawee bank pay- 
ing such forged check is operative to prevent its recovery of the 
money thus paid only when the one to whom the money is paid is 
not a t  fault. To entitle the one to whom payment was made to re- 
tain as against tlie drawee the nloney received, he must be able to 
show that  the n7hole responsibility of determining the validity of 
the signature v a s  upon the drawee, and that  tlie negligence of 
such dra~vee was not lessened by any disregard of duty on the 
part of the holder, or by failure of any precaution wliicli, from his 
implied assertion in presenting the clieck as a sufficient voucher, 
the drawee had the right to beliere lie had taken. I n  tlie absence 
of actual fault on the part of the drawee bank, its constructive 
fault  in not knowing the signature of thc dran-er and detecting tlie 
forgery will not preclude its recovery from one who took the 
check under circumstances of suspicion, without proper precaution, 
where his conduct has been such as to mislead the draywe, or to 
induce it to pay tlie check ~vithout tlie usual security against 
fraud. If i t  appears ihat  the one to whom payment was made was 
guilty of negligence in not doing sonietliing which plain duty de- 

-s on manded, and which, if done, wo~ilcl have avoided entailing lo: 
anyone, lie is not entitled to retain the moneys paid through a 
mistake on the part  of the drawee bank." 

The Supreme Court of Massachusetts, in Danvers Bank v. Salem Bank, 
151 Mass. 280, 24 N.E. 44, said: 
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"In the usual course of business, if a check purporting to be 
signed by one of its depositors is paid by a bank to one who, find- 
ing i t  in circulation or receiving it from the payee by indorsement, 
took it in good faith for value, the money cannot be recovered 
back on the discovery that the checli is a forgery. I t  is presumed 
that the bank knom the signature of its own customers, and tliere- 
fore is not entitled to the benefit of the rule which in cases of 
forgery permits a party to recover back money paid under a mis- 
take of fact as to the character of the instrument by which the 
fraud has been effected. This prraumption is conclusive only when 
the party receiving tlie money has in no way contributed to the 
success of the fraud, or the mistake of fact under which the pay- 
ment has been made. In the absence of actual fault on the part 
of the drawee, his constructive fault in not knowing the signature 
of the drawer and detecting the forgery will not preclude his re- 
covery from one who took the check under circumstances of sus- 
picion without proper precaution. or whose conduct has been such 
as to mislead tlie d ra l~ee  or induce him to pay the check without 
the usual security against fraud. " * " T o  entitle the holder to 
retain money obtained by a forgery, he should be able to main- 
tain that the whole responsibility of determining the validity of 
the signature mas placed upon the drawee, and that the vigilance 
of the drawee was not lessened anti that he was not lulled into a 
false security by any disregard of duty on his own part, or by 
the failure of any precautions which from his implied assertion 
in presenting the check as a sufficient voucher the drawee had a 
right to believe he had taken." 

The statement of law by the Supreme Court of Massachusetts, as 
quoted above, was quoted approvingly by this Court in TVoodward v. 
Trust Company, 178 N.C. 184, 100 S.E. 304. The language used in 
Danvers Bank v.  Salem Bank, supra, was, in substance, the language 
of the Suprerne Court of hIassachusetts in Sational Bank of North 
America v .  Bangs, 106 Mass. 441, 8 Am. Rep. 349. The Supreme Court 
of South Carolina, in IYezc+erry Savings Bank v. Bank of Columbia, 
74 S.E. 613, a case remarkably similar to tlie present case, quoted ap- 
provingly the language of tlie Supreme Court of hIassachusetts, and 
permitted the payee bank to recover. See also Louisa Nat. Bank u. 
Kentucky Sa t .  Bank, 39 S.TY. 2d 497; American Express Co. v. State 
il'at. Bank, 113 P. 711; First A'at. Bunk v. United States Xat. Bank, 
197 P. 547, 14 A.L.R. 479; Annotation: "Right of drawee of forged 
check or draft to recover money paid thereon." 12 A.L.R. 1089-1116, 
supplenlented in 71 A.L.R. 337-343 and 121 A.L.R. 1036-1062. 
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Epitomized, tlie rule is that tlie failure of a bank to detect a forgery 
before paying a clieck dravn on it protects, against a subsequent de- 
inand for re-payment, those and only tliose, who are without fault in 
taking or negotiating the paper. This rule was stated in Bank u. Marsh- 
burn, 229 X.C. 104, 47 S.E. 2d 793, although the facts of tha t  case did 
not call for an application of the rule. 

While there is a lack of unanimity in the decisions with respect to 
 hat facts suffice to impose on payee tlie duty of putting drawee on 
guard, there can, on tlie facts of this case, be no doubt n-it11 respect to 
Holiday's duty to inform Trust Coillpany of Robert Bishop's explana- 
tion for using Logan's name. Payee knew it was dealing ~ ~ i t h  one who 
had been drinking intoxicating beverages, one who had no account in 
his own name in the bank on vliich he proposed to give a check, and 
when that  fact was called to his attention, made tlie glib explanation: 
"I deposited money under an assumed name to keep my  wife from 
finding out about my financial condition." As soon as the general man- 
ager of Holiday ascertained that  Logan E. Bishop, Jr.'s check for $300 
would be paid, he had his secretary fill in a clieck on Trust Company 
for that  an~ount ,  handed the check to Robert Bishop, who signed "Lo- 
gan E. Bisliop, Jr." TT7ells i~nmediately dispatched the company's busi- 
ness manager to Trust Company to get the check certified, or the cash. 
Wells testified: " I t  is not clear to me exactly how long it took for this 
transaction on this afternoon-the check writing part  and going to the 
bank and all of that  was not over 15 minutes and there was some delay 
in putting the mirror on the car. I was standing there with Robert 
Bishop tlie whole time." As soon as Holiday got Trust  Company's 
cashier's clieck and the mortgage securing the balance of the agreed 
price, Bisliop was d r~vcn  by Wells to Bishop's home in Arclidale, a 
suburb of High Point. When Bisliop reached his home, he was so in- 
toxicated lie could scarcely walk. I t  was necessary for his mother to 
help liiin into tlie house. Wells removed the license tags from the 
Mercury and left. The car liad then been dr iwn five miles. I t  n-as not 
thereafter tiriwn until i t  n-as repossessed by the mortgagee. 

Holiday argues that it ought not to be compelled to reimburse plain- 
tiff bccailse, as i t  says, i t  has been prejudiced by Trust Company's ac- 
ceptance of thc cl~eck. I t  sold the car to Bishop for $3,125. After re- 
possewing, it sold the car for $2.730, tlierehy sustaining a loss of $375. 
In  addition, it claims that  it allon-ed a car salcsmnn, who had nothing 
to  do n~it11 the sale, a commission of $125 for maklng the sale to  Bishop. 
The answer to this contention is that  such loss as Holiday has sus- 
tained waq occasioned by its own gullibility, and willingness to sell 
an automobile to one who had been consuming alcoholic beverages. 
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Since the facts found by the court support the judgment, we find 
No error. 

T. W. GRISSOJI v. HEAVY DUTY HAULERS, INC. 

(Filed 19 May. 1965.) 

1. Evidence § 27- 
Where a written lease of equipment agreement between carriers has 

blanks for the date and hour of delivery of equipment to the lessee and a 
place for the lessee to sign as evidence of delivery, and such blanks are 
not filled in, the lessee's testimony that he had not leased the truck on the 
occasion in question does not come under the prohibition of the parol evi- 
dence rule, since the writing itself was not to be effective until the blanks 
had been appropriately filled in. 

2. Carriers § G- Evidence held for jury on question of whether lessor 
or lessee carrier was operating vehicle at time in question. 

Where an interstate carrier has arrangements for the lease of equipment 
to an intrastate carrier, but it  is admitted by the parties that on the oc- 
casion in question the interstate carrier collected the entire shipping charges 
for an intrastate carriage from the shipper, and the intrastate carrier tes- 
tifies that when he arrived at  the point of origin of the shipment it  had 
been loaded on the interstate carrier's vehicle, which mas in charge of the 
interstate carrier's own driver, and it appears that the written lease agree- 
ment for the interstate carrier's vehicle had not been filled out and signed 
by the intrastate carrier, the evidence is sufficient to supl)ort the jury's 
finding that the intrastate carrier had not leased the equi~ment on the oc- 
casion in question, and therefore could not be held liable by the interstate 
carrier for the penalty :messed by the State for overloading. 

APPEAL by defendant from Hubbard, J., September, 1961, Assigned 
Session, l t T ~ ~ ~  Superior Court. 

The plaintiff, a duly licensed intrastate carrier of freight by truck, 
instituted this civil action against the defendant, a duly licensed inter- 
state carrier of freight by truck, to recover $457.60, of which $154.25 
was due as comrnissions for soliciting interstate freight as defendant's 
agent and the remaining $232.35 due for transporting for the defendant 
part of a shipment for Dickerson, Inc., from Benson, North Carolina, 
to Madison, North Carolina. 

By answer, the defendant admitted it owed $69.00 on the solicitation 
account. As a further defense and counterclaim, the defendant alleged 
the parties executed a written agreement by which the defendant leased 
to the plaintiff a heavy duty Mack truck and driver. The defendant 
further alleged that  it delivered to the plaintiff the heavy duty truck 
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and driver to use in transporting a crane from Benson, Korth Carolina, 
to Madison, North Carolina; that  the plaintiff overloaded tlie truck 
and the State of Xorth Carolina impounded i t  and assessed a penalty of 
$1,567.00 for tlie overload; that  as a result of the loss of the use of the 
truck and expenses in conncctlon with having it released, the defen- 
dant had suffered a loss of $900 in addition to the penalty. The defen- 
dant demanded judgment for $2,467.00 and costs. 

At the conclusion of the evidence the court submitted a number of 
issues, of which the thrce here copied are material. The jury answered 
the issues as here indicated: 

"1. What  amount is the plaintiff entitled to under his contract to 
solicit business for the defendant in interstate transportation? 

Answer: $155.25. 

"2. TT'as the tractor and trailer of Heavy Duty  Haulers, Inc., 
being operated by Mr.  Grissoin under lease n-hen it n7as overloaded 
with a portion of the crane as alleged in the answer? 

Answer: No. 
l l r  a. What amount, if any, is the plaintiff entitled to recover of the 
defendant for the transportation of the portions of the property 
from Benson and from Apex to AIadison? 

Answer: $302.35." 

From the judgment in favor of the plaintiff for $457.60, the defen- 
dant appealed. 

Vaughan S. Winborne, for plaintiff appellee. 
Bailey, Dixon & TYooten by Wright T. Dixon, Jr., for defendant 

appellant. 

HIGGINS, J. The plaintiff held authority from the North Carolina 
Utilities Conlmission to carry freight by truck wholly ~ ~ i t h i n  tlie State 
of North Carolina. The defendant had authority from the Interstate 
Commerce Coininisslon to carry freight in interstste commerce. The 
plaintiff was not authorized to receive or carry interstate shipments. 
The defendant n-as without authority to receive or carry intrastate 
shipments. 

The parties, liowever, entered into an undated mi t t en  arrangement 
entitled. "30 D a y  or more TRIP L E ~ S C  and Inter-change of Vehicles by 
hloior Carners," by ~vl~ic l i  IIeavy Duty  Haulers, Inc., agreed to lease 
to Grissoiu a 1953 Mack heavy duty truck. At tac l i~d to and as a part 
of the writing was a blank receipt to be signed by thc lessee giving the 
day and hour the truck was delivered. I t  is obvious the truck and 
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driver would be available to the plaintiff when needed, in which event 
the day and hour of delivery was to he entered on the receipt and signed 
by the plaintiff. The plaintiff denied he received or operated the truck 
in hauling the Dickerson shipment. The unsigned receipt supports his 
contention. 

I n  this case Dickerson, Inc., the shipper, made arrangements mith 
the defendant to haul its heavy crane and other equipment from Ben- 
son to AIad~son. After maliing all the arrangements with the shipper, 
the defendant called the plaintiff to assist in the operation. When the 
plaintiff, in obedience to the call, arrived in Benson mith his light 
truck, the defendant had already loaded on its Mack truck the heavy 
duty crane which it dispatched in charge of its own driver to Rladison. 
The  plaintiff, however, a t  the direction of the defendant, loaded his 
truck and transported a part of the Dickerson shipment from Benson 
to Madison. 

During the progress of the trial the parties stipulated tha t  Dicker- 
son, Inc., the shipper, paid the defendant, Heavy Duty  Haulers, Inc., 
for the entire shipment. The defendant strenuously contends that  the 
plaintiff's evidence that  it did not leme the equipment is an attempt to 
vary the instrument by par01 evidence. However, such is by no means 
the case for the simple reason that  the writing itself required that  the 
date and hour of delivery of the truck to the lessee be entered as a 
par t  of the writing to be signed by  the plaintiff as evidence of delivery. 
The controversy, therefore, presented a clear-cut question whether the 
plaintiff obtained possession or control of the Mack truck. The jury's 
finding in the negative is amply supported by the evidence. Hence the 
plaintiff in no sense can be held responsible for overloading the truck. 
B y  way of explaining tile foundation for the controversy, i t  may be 
noted that  the plaintiff for his own truck had a special permit to  over- 
load. The defendant did not have such permit. The defendant has 
failed to establish its counterclaim. 

The plaintiff offered evidence of the amount of interstate business he 
had solicited and obtained for the defendant and that  he was due as 
cornmissions thereon the sum of $155.2.5. This item is not now chal- 
lenged by the defendant. In addition, the plaintiff offered evidence that  
he is due $302.35 for tha t  part of the Diclierson, Inc., shipment which 
he carried from Benson to Madison on his own truck. The parties stip- 
ulated that the defendant collected in full froin Dickerson. Hence the 
plaintiff is entitled to  recover on this item $302.35 as found by the 
iury. These two items make up the total award of the jury and sustain 
the judgment. 

No error. 
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MARY SIKES TORIC v. CLSREiYCE E. MURPHY A m  DOROTHY ROGERS 
MURPHY. 

(Filed 19 May, 1965.) 

1. Negligence 8 3 7 b -  

The proprietor of a business has the duty to persons ~ i s i t i n g  the prem- 
ises for business purposes to exercise ordinary care to keel) the premises in 
n reasonably safe conditioi~ and to g i re  narnin; of hidden perils or unsafe 
conditions insofar a s  they can be ascertained by reasonable inspection. 

2. Same- 

While each case must be determined on i ts  own particular facts, the ex- 
istence of a step on tlle premises because of a dift'erence between levels, in 
the absence of some unusual condition, does not violate any duty to inritees. 

3. Negligence 5 37f- 

Eridence tending to show that  plaintiff had previously been on the prem- 
ises on several occasions, tha t  on the occasion in w i t  she arrived a t  the 
premises just before dark, tha t  after a conference she left defendant in his 
office, walked some eight feet froill the door along a concrete walk and fell 
when she did not see a step from the walk to tlie parking lot bec,luse it had 
become dark and no lights had been turned on, hcld, insufEcient to be sub- 
mitted to tlie jury 011 the issue of defendant's negligence. 

APPEAL by defendants from Hobgood, J., October, 1964 Civil Ses- 
sion, BRUNSWICK Superior Court. 

The plaintiff instituted this civil action to recover damages for phy- 
sical injuries she sustained in a fall a s  she attempted to leave the defen- 
dants' office located on tlle ground floor of the AIurpliy Ocean Front 
Hotel. She and her companion parked the automobile in the asphalt 
parking space a very short distance from the office door. The time, 
June 5 ,  1962: the hour, just as it "m-as beginning to get dark." The pur- 
pose of the plaintiff's visit was to confer with AIr, Murphy "on a inat- 
ter of business related to certain defects in the conctruction of a beach 
home that  defendants . . . had built for the plaintiff and her husband." 
The conference lasted 30 to 40 minutes, during which time it became 
dark. K O  lights had been turned on to illuminate the cement porch or 
walk along the outside of the building, between the building and the 
parking lot. The porch or concrete walk was five feet wide. Parking 
spaces ~vere marked off abutting this concrete walk. 

The plaintiff testified that after parking "in thc last space (nearest 
the office door) we went straight into the office door. . . . When I left 
the door of his office we turned to the right and went straight on out 
towards the entrance to the parking lot. JJ7hen we left the office the 
only light on was the street light. . . . I don't recall where they were 
on the street, . . . but they gave just a little bit of light, but  not 
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much . . . a t  the point where I fell there was about a five and one- 
half inch step. I stepped down and i t  throwcd me for a loop." 

The plaintiff's evidence placed the step eight to twelve feet from the 
office door. The plaintiff admitted she had been a guest in the hotel 
on three occasions prior to her injury. About six months before she was 
injured she had occupied a room on the second floor of tlie hotel and 
had used the stairway, the entrance t o  which was located a t  tlie place 
where she fell. She had been a guest on two later occasions for two or 
three days each xllile her beach home was being built. 

The plaintiff based her right to recover upon showing serious injuries 
in consequence of her fall which she alleged was proximately caused 
by the negligent failure of the defendants "to use due care to provide 
for their customers, guests, and other invitees, and particularly the 
plaintiff, a r~asonably  safe method of entrance and exit to and from 
the defendants' office." 

The  defendants, by answer, denied negligence and by  way of further 
defense pleaded contributory negligence on the part of the plaintiff. 
After overruling motions for nonsuit, the court submitted issues of neg- 
ligence, contributory negligence, and damages, all of which were an- 
swered for the plaintiff. From the judgment entered in accordance with 
the verdict, the defendants appealed. 

James C. Bowman for plaintiff appellee. 
Hogue, Hill dl. Rowe by C. D. Hogue, Jr., Ronald D. Rowe for de- 

fendant appellants. 

HIGGINS, J. The plaintiff alleged her fall and the resulting injuries 
were proximately caused by the negligent failure of the defendants to  
provide for the plaintiff, an  invitee, a reasonably safe means by which 
to  enter and leave their business office. Specifically she insists the five 
and one-half inch step in the concrete walk was insufficiently lighted on 
the occasion of her injury and hence was unsafe. 

The evidence in the record is sufficient to warrant the finding the 
plaintiff, on the occasion of her injury, was an  invitee. The defendants 
were under the duty, therefore, "to exercise ordinary care to keep the 
premises in a reasonably safe condition and 'to give warning of hidden 
perils or unsafe conditions in so far as can be ascertained by reasonable 
inspection.' " Jones v. Pinehurst, 261 N.C. 575, 135 S.E. 2d 580; Shaw v. 
Ward, 260 N.C. 574, 133 S.E. 2d 217; Garner v. Greyhound, 250 N.C. 
151. 108 S.E. 2d 461. 

Each personal injury action must be decided on its own facts. Seldom 
do me find two cases factually alike. Nevertheless, court decisions serve 
to locate, with some degree of distinctness, the dividing line separating 
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the cases in which the facts are sufficient, from those in which they are 
insufficient, to permit a finding of actionable negligence. This Court has 
held, "The mere fact tha t  the plaintiff fell and suffered injuries . . . 
when she stepped from the higher level to the lower level . . . raises 
no inference of negligence against the defendant. . . . Generally, in the 
absence of some unusual condition, the employment of a step by an 
owner of a building because of a difference between levels is not a vio- 
lation of any duty to invitees. . . . Different floor levels in public and 
private buildings, connected by steps, are so common that  the possibility 
of their presence is anticipated by prudent persons. The construction 
is not negligent unless by  its character, location, or surrounding cir- 
cumstances a reasonably prudent person would not be likely to expect 
a step or see it." Reese v. Piedmont, Inc., 240 N.C. 391, 82 S.E. 2d 365. 

The plaintiff entered the defendants' office from her automobile 
parked a few feet to the left of the door. I n  leaving she turned right 
and encountered the step eight feet from the office. She was, or should 
have been, familiar with her surroundings. She lived one block away. 
She had been a guest in the hotel on three occasions. On one occasion 
she had occupied a room on the second floor. The stairway to and from 
that  room joined the concrete walk a t  the  step. "When a person has 
knowledge of a dangerous condition, a failure to warn him of what he 
already knows, is without significance." Jones v. Aircraft Co., 253 N.C. 
482, 117 S.E. 2d 496; Petty v. Print  Works, 243 N.C. 292, 90 S.E. 2d 
717. 

According to plaintiff's evidence, she entered defendants' office "when 
i t  was getting dark." The defendant was already there. H e  was still 
there when she left after a stay of about 30 minutes. She had moved 
approximately eight feet from the door before she fell. She was timing 
the events. The sequence allowed the defendant a t  most a very few 
seconds in which to provide additional light on the plaintiff's pathway 
to  her auton~obile. Apparently the plaintiff's need for more light ac- 
curred neither to her nor to Mr.  Murphy, the defendant. Failure to 
turn on more light in so short a time can not serve as a sound basis for 
actionable negligence in this case. 

The motion for nonsuit should have been allowed. 
Reversed. 
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E. J. S H A J I B L E P  .?so TT'LI'E. N C V h  C. S H A J I B L E P  v. JOBE-BLACKLEY 
P L U J I B I S G  AND I IEATING COJIPA\I\'Y, TOJ11,IKSON COMPANY, INC., 
ATD R E P T B L I C - T R A S S C O S  INDUSTRIES,  INC. 

(Filed 10 May, 196.5.) 

1. Insurance § 86; Parties 3 2- 

An action must be l~roqecutecl by the real par& in interest, and where 
insurer has paid insured the entire lobs, an action against the third person 
tort-feasor cnnnot be maintained in tlie nnIric of the insured, regardless of 
any contractual agreement between insured and insurer. 

2. Parties § 6- 
Where an action to recover a loss entirely compensated by insurance is 

brought in the nnnle of insured, the court is without authority to allow an 
anwndnl~nt to permit the insurer to be made an  additional party plaintiff 
and be permitted to adopt the complaint, since the court may not allow an  
anlend~uent eflccting a substitution or entire cl~ange of parties. 

APPEAL by plaintiffs from May, S. J., December, 1964 Civil Session, 
DURHAM Superior Court. 

The plaintiffs, husband and wife, instituted this civil action seeking 
to recover from the defendants (manuf:tcturer, distributor, and install- 
ment contractor) for the damages to i l l& new home resulting from the 
explosion of a defective water heater which the defendants had war- 
ranted to be safe and suitable for home use in heating water. The 
heater exploded on May 21, 1961, causing extensive damages to the 
house and furnishings. 

The defendants filed answers denying liability and pleading as fur- 
ther defenses: 

"1. That this defendant is infornled and believes and therefore 
alleges upon information and belief that the United States Fi- 
delity and Guaranty Company paid to tlie plaintiffs, prior to the 
institution of this action, the full amount sued for in this action; 
to-wit, Three Thousand Eight Hundred Sixty-three and 32,400 
($3,863.32) Dollars for the damagcs which the plaintiffs allege in 
this action that they have sustained. That the plaintiffs, there- 
fore, are not the real parties in iritcrest in this action." 

The plaintiffs, on September 14, 1964, moved to strike the further de- 
fenses upon the ground, "That the plaintiffs are tlie assignors of their 
claims againrt the defendants, having assigned said claim to United 
States Fidelity and Guaranty Company, their insurer, and the plain- 
tiffs and the said insurer, contracted between themselves that the ac- 
tion on said claim might be brought in the name of the plaintiffs under 
said assignment and subrogation. 
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"THAT the plaintiffs arc the real parties in interest in this action as 
assignors of their claim, and are entitled to institute this action in 
their name." 

A t  the hearing the court intimated its purpose to d imiss  tlie plain- 
tiffs' suit on the ground they are not the real parties in interest. There- 
upon the United States Fidelity and Guaranty Company filed a 1110- 

tlon for permis.4on to become an additional party plaintie, adopting 
tlie plaintiffs' complaint as their own. 'The court entered this order: 

i i h T ~ \ ~ ,  TIICREFORE, IT IS ORDERED, ADJUDGED .4KD DECREED, IN THE 

DISCRCTION OF THC COURT, that  the motion of United States Fi- 
dellty and Guaranty Company to join in thiq action as n party 
plaintiff and to adopt the colnplaint filed herein by the plaintiffs 
be and tlie same is hereby denied. 
"IT IS FI-RTHER ORDERED, ADJUDGED AXD DECREED that  the motion 
of the defendants, and each of them, that this action be dismissed 
for tha t  the plaintiffs are not the real parties in interest in this ac- 
tion be and the same is herel~y allonecl, and this action is dis- 
missed at the cost of the plaintiffs." 

The plaintiffs excepted and appealed. 

Bryant, Lipton, Bryant R. Battle b71 Victor S. Bryant, Jr . ,  for plain- 
tiff appellants and United States Fidelity and Guaranty Company. 

Spears, Spears R. Barnes b y  Mnrshnll T. Spears for defendant Jobe- 
Blackley Phcmbing and Heatmg Company, appellee. 

~Yewsom. Graham, Strayhorn & Hedrick by Josiah S. Murray, I l l ,  
for defendant Tomlmson Co., Inc., appellee. 

Teague, Johnson R. Patterson by Robert 31. Clay for defendant Re- 
ptiblic-Transcon Industries, I m ,  appellee. 

HIGGIKS. J .  The plaintiffs' assignments of Prror present these ques- 
tions: (1) Did the court commit error by dismissing tlie plaintiffs' 
action? (2) Did the court commit error by refusing to permit United 
States Fidelity and Guaranty Company to make i t 4 f  an additional 
party plaintiff, adopt the plaintiffs' complaint, and plowed n-ith the 
trial? 

The plaintiffs' counsel concede their incurer, the Cnited States Fi- 
dellty and Guaranty Con~pany, has paid in full the entire locs which 
the plaintiffs sustained as a result of the exploding ~ m t e r  heater. "TVlien 
the insurance paid the insured covers the loss in full, the insurance 
company, as a necesary party plaintiff, n1u.t sue in it.. own name to 
enforce its right of subrogation against the tort-fcacor. This is true be- 
cause the insurance company in such case is entitled to the entire fruits 
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of the action, and must be regarded as the real party in interest under 
the statute, codified as G.S. 1-57, which specifies that 'Every action must 
be prosecuted in the name of the real party in interest.' " Burgess v. 
Trevathan, 236 N.C. 157, 72 S.E. 2d 231; Insurance Co. v. Spzvey, 259 
N.C. 732, 131 S.E. 2d 338; Herring u. Jackson, 235 N.C. 537, 122 S.E. 
2d 366; Smith v. Pate, 246 N.C. 63, 97 S.E. 2d 457; Cunningham v. 
R. R., 139 N.C. 427, 51 S.E. 1029. 

The assignment by plaintiffs to their insurer attempting to authorize 
the suit in plaintiffs' name neither created nor transferred any new cause 
of action against the defendants. Without written assignment equity 
transfers to the insurer the right to sue tlie tort-feasor whose primary 
liability the insured had discharged. " 'The payment of a total loss by 
the insurer works an equitable assignment to him of the property and 
all remedies which the assured had . . . for the recovery of its value.' 
. . . This right is not dependent upon, nor does i t  grow out of any 
privity of contract. . . . 'The rights acquired by subrogation do not 
depend upon a mit ten assignment of the claim. Upon payment of the 
insurer, the insurance company is regarded as an assignee in equity.' " 
Cunningham v. R. R., supra. 

The defendants have the right to demand that they be sued by the 
real party in interest and by none other. Upon the admission that plain- 
tiffs have been paid in full, the order dismissing the action as to them 
was mandatory. 

Did the court commit error in refusing the application of United 
States Fidelity and Guaranty Company that  i t  be made an additional 
party plaintiff and be permitted to adopt the plaintiffs' complaint? 
Having decided the plaintiffs cannot maintain this action, the court, 
even under its broad poiyer to allow amendment, was without power 
in this case to permit the addition of 3, new party whose presence be- 
fore the court might bring back to life a dead cause of action. "The 
court has no authority, over objection, to convert a pending action 
which cannot be maintained into a new and independent action by ad- 
mitting a party ~vlio is solely interested as plaintiff." Graz~es v. Wel- 
bonz, 260 N.C. 688, 133 S.E. 2d 761; E~terminating Co. v. O'Hanlon, 
243 N.C. 457, 91 S.E. 2d 222. "Ordinarily, an amendment of process 
and pleading may be allowed in the diwetion of the court to correct a 
misnomer or mistake in the name of a party. . . . But not so where 
the amendment amounts to a substitution or entire change of parties." 
Baileg v. JIcPlzerson, 233 K.C. 231, 63 S.E. 2d 559. 

The foregoing, and numerous other authorities, sustain the action of 
tlie court in denying permi-sion to the United States Fidelity and 
Guaranty Company to make itself an additional party plaintiff. 

Affirmed. 
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RANDOLPH J. JEWELL AND ELEANOR I<. JEWELL v. E. JACK PRICE. 

(Filed 10 May, 1'63.) 

1. Limitation of Actions 55 4, 7- 
An action to recover loss caused by a fire resulting from the installation 

of a furnace bj- defendant, either on the ground of negligence or the failure 
to perform contmct~~al  duties, accrues at  the time of the completion of 
the wurk of installation, notwithstanding plaintid has no linowledge of 
the defects until the accrual of claniages, G.S. 1-32(1)), G.S. 1-5%(3) ,  since 
statutes of liniitntion are inflexible and a cause of action accrues at  the 
time legal rights are inradcd, even though a t  such time only nominal dam- 
ages have been sustained. 

2. Linlitiition of Actions §§ 17, 18- 

Where the applicable statute of limitations is pleaded by defendant, the 
burden is on ylaintiffs to prove that they hal-e a live claim, aiid nonsuit is 
proper if they fail to offer eridence to this effect. 

3. Negligence § 7- 
Sominal clamages niaF be recorered in an action based on negligence. 

4. Limitation of Actions 3 3; Constitutional Law § 23- 
If a cause of action has become barred by a statute of limitations, it may 

not be revived by an act of the legislature, although the legislature may ex- 
tend the time for bringing actions not already barred. 

APPEAL by plaintiffs from Campbell, J.,  39arch 30, 1964 Civil B Ses- 
sion of MECKLENBURG. This appeal was docketed in the Supreme Court 
as Case No. 247 and argued a t  the Fall Term 1964. 

Action for damages for the negligent performance of a building con- 
tract. 

Pursuant to a written contract including plans and specifications, 
defendant, a general contractor, built for plaintiffs a residence, which 
he delivered to them on Noveinber 15, 1958. The house was heated by 
forced hot air  from an oil-burning, horizontnl Tork S5-150 furnace, 
~ ~ h i c h  defendant had caused to be installed in the "cran-1 space" under 
the living room. 

On January 18, 1959, the house and all its contents were destroyed 
by fire. The Lumbermen's Mutual Insurance Company, n-hich carried 
the fire insurance on the property, paid plaintiffs $24,593.42 for the 
loss of the house and $10,000.00 for the personal property, a total of 
$34.595.42. Alleging a total loss of $4t11S51.88, plaintiffs brought this ac- 
tion on January 12, 1962, to recover that sum from defendant. Plain- 
tiffs allege that  the fire which destroyed their property resulted. inter  
alia, from the negligent installation of the furnace in that (1) no 
draft regulator was installed in the flue pipe, (2)  insufficient clearance 
mas provided between the flue pipe and the floor joibts, and (3)  the 
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warm-air plenum was wi led  to the floor joists, a combustible surface. 
Defendant denies all allegations of his negligence and, as a further de- 
fense, pleads that  the acts of which plaintiffs complain took place more 
than three years hefore the institution of this action and the action is, 
therefore, barred by G.S. 1-52(1) and ( 5 ) .  At the close of plaintiffs' 
evidence, defendant's motion for judgment of nonsuit was allowed, and 
plaintiffs appc,aled. 

Howard B. Arbuckle, Jr., Carswell and Justice b y  James F. Justice 
for plaintiffs, appellants. 

Helms,  Alullis, JlcilIillan & Johnsion b y  James B. McMillan and 
E. Osborne Ayscue, Jr., for defendant, appellee. 

SHARP, J .  Plaintiffs' evidence, taken as true, establishes these 
facts: During the first week in January 1959 the furnace began to 
operate unsatisfactorily. Some rooms were hot and some cold. I n  con- 
sequence of plaintiffs' complaint to defendant, a representative of 
Garmon Furnace Company came out on two occasions, inspected the 
registers, and disappeared under the house for an  interval. On January 
12, 1939, the date of the second visit, the representative's attention 
was called to sooty deposits on the rugs and the furniture. Thereafter 
sometime between January 13th and January 16th, the furnace "back- 
fired" and blew "greasy soot tha t  comes out of an  oil furnace" onto 
"the walls, windows, woodwork, floors, carpets, draperies, furniture 
and everything" throughout the house. On Friday, January 16th, the 
Lumbermen's Mutual Insurance Company sent Mr.  hlanly Mc'IYil- 
liams, a professional cleaner, to repair the damage. H e  observed that  
the heat ducts were "pretty well clogged up with soot" although Mrs. 
Jewel1 told him that  "the furnace people had been out and the furnace 
had been repaired." Lumbermen's hluiual  instructed Mr.  JIcWilliams 
not to proceed until the condition which had caused the damage had 
been repaired and he had gotten in touch with Mr.  Garmon. Neither 
did anything further because the ho lm was destroyed on Sunday, 
January 18th) by a fire originating "around the furnace area." 

Since the solution to this case does not turn upon the sufficiency of 
the evidence to establish actionable negligence, we will not detail the 
testimony of esperts and others with refercnce to the installation of 
the furnace, and to the cause and the origin of the fire. Suffice i t  to 
say, plaintiffs offered plenary, competent evidence tending to estab- 
lish their allegations that  the negligent installation of the furnace was 
the proximate cause of the destruction of their property. 

The period prescribed for the coinmencement of this action, whether 
regarded as arising out of contract or of tort, is three years. G.S. 1- 
52(1) and ( 3 ) .  The critical question is whether plaintiffs have offered 
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any evidence tending to show that they instituted this action n-ithin 
three years from the date it accrued. If not, the nonsuit TTas proper. 
The defendant having properly pled the applicable statute of limi- 
tations, Jennings v. Morehead City, 226 N.C. 606, 39 S.E. 2d 610; 1 
McIntosh, North Carolina Practice and Procedure 8 372 (1956 Ed.),  
the burden devolved upon plaintiffs to show that their action n-as be- 
gun within tlle time permitted by statute. Mobley v. Broonze, 248 N.C. 
54, 102 S.E. 2d 407; S h e a m  v. Lloyd, 246 N.C. 363, 98 S.E. 2d 508; 
Hooper v. Lumber Co., 215 N.C. 308, 1 S.E. 2d 818; TYdkes County v. 
Forester, 204 N.C. 163, 167 S.E. 691. 

Plaintiffs rightly allow that subsection (5) of G.S. 1-50, enacted in 
1963, after the institution of this suit, has no application. If this ac- 
tion was already barred when it was brought on January 12, 1962, it 
may not be revived by an act of the legislature, although that body 
may extend a t  will the time for bringing actions not already barred by 
an existing statute. TValdrop V. Hodges, 230 N.C. 370, 373, 53 S.E. 2d 
263, 265; Wilkes County v. Forester, supra a t  169, 167 S.E. a t  694; 
Whitehurst v. Dey, 90 N.C. 542. See McCrater v. Engineering COT., 
248 N.C. 707, 710, 104 S.E. 2d 858, 861; Annot., Power of legislature 
to revive a right of action barred by limitation or to revive an action 
which has abated by lapse of time, 133 A.L.R. 384, 387; Annot., Va- 
lidity, and applicability to causes of action not already barred, of a 
statute enlarging limitation period, 79 A.L.R. 2d 1080. 

For a thoroughgoing analysis of the rules relating to when a cause 
of action accrues so as to start the statute of limitations running, see 
the opinion of Bobbitt, J., in Shearin v. Lloyd, supra. Where there is 
either a breach of an agreement or a tortious invasion of a right for 
which the party aggrieved is entitled to recover even nominal damages, 
the statute of limitations inmediately begins to run against the party 
aggrieved, unless he is under one of the disabilities specified in G.S. 
1-17. Shearin v. Lloyd, supra; Lewis v. Shaver, 236 K.C. 510, 73 S.E. 
2d 320; Aydlett v. Jfajor (e: Loomis Co.. 211 N.C. 548, 191 S.E. 31; 
Peal v. Martin, 207 S . C .  106, 176 S.E. 282; Miller v. Eskridge, 23 nT C. 
147; 1 ,kin. Jur.  2d, Actions S 88 (1962) ; 54 C.J.S., Limitations of Ac- 
tions 3 109 (1948). Nominal damages may be recovered in actions based 
on negligence. Clark v. Enzerson, 245 N.C. 387, 95 S.E. 2d 880; Lieb v. 
Afayer, 24-1 N.C. 613, 9-1 S.E. 2d 658. The accrual of the cause of action 
must therefore be reckoned from the time the first injury, howcver 
slight, was sustained. 1lIast v. Sapp, 1-10 N.C. 533, 53 S.E. 350. I t  is 
unimportant that the actual or the subdnntial danlagc does not occur 
until later if the whole injury results from tlle original tortious act. 
Shearin v. Lloyd, supra. "(P)roof of actual damage may extend to 
facts that occur and grow out of the injury, even up to the day of the 
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verdict. If so, i t  is clear the damage is not the cause of action," TBil- 
cox v. Executors of Plummer, 29 U.S. (4 Pet.) 172, 182, 7 L. Ed. 821, 
824. I t  is likewise unimportant that the harmful consequences of the 
breach of duty or of contract were not discovered or discoverable a t  
the time the cause of action accrued. Motor Lines v. General Motors 
Corp., 238 N.C. 323, 128 S.E. 2d 413; Shearin v. Lloyd, supra; Connor 
v. Schenck, 240 N.C. 794, 84 S.E. 2d 175; Lewis v. Shaver, supra; 
Powers v. Trust Co., 219 N.C. 254, 13 S.E. 2d 431; Bank v. McKinney, 
209 N.C. 668, 184 S.E. 506; Gordon v. Fredle, 206 N.C. 734, 175 S.E. 
126; Daniel v. Grizxard, 117 N.C. 105, 23 S.E. 93; Shackelford v. Sta- 
ton, 117 hT.C. 73, 23 S.E. 101; Baucunz v. Streater, 50 N.C. 70; 1 Am. 
Jur.  2d, Actions § 89 (1962) ; 54 C.J.S., Limitations of Actions § 168 
(1948). See Note, 19 N.C.L. Rev. 599. 

In  this case, defendant's negligent breach of the legal duty arising 
out of his contractual relation with plaintiffs, Peele v. Hartsell, 258 
N.C. 680, 129 S.E. 2d 97, occurred on November 15, 1958, when he de- 
livered to them a house with a furnace lacking a draft regulator and, 
also, having been installed too close to combustible joists. There was 
no prospective warranty, as was present in Heath v. Furnace Co., 200 
N.C. 377, 156 S.E. 920, 75 A.L.R. 1082; nor did defendant, after the 
furnace began to malfunction, guarantee to "remedy the situation" 
and to be "entirely responsible" as did the defendant in ATowell v. Tea 
Co., 250 N.C. 575, 108 S.E. 2d 889. Plaintiffs here sustained an invasion 
of their rights on November 15, 1958, although they had no knowledge 
of the invasion until the first meek in January 1959. The fire which 
destroyed their home on January 18, 1959, "the whole injury," resulted 
proximately from defendant's original breach of duty. 

This case is indistinguishable on its facts from Motor Lines v. Gen- 
eral Motors Corp., supra, instituted September 8, 1958, in which the 
Court, speaking through Bobbit, J., said: 

"Assuming, as alleged by plaintiff, the truck-tractor was equip- 
ped with a faulty and dangerous carburetor, liltely to cause said 
truck-tractor to be 'ignited with fire,' when sold and delivered to 
plaintiff, and that defendants knew or by the exercise of due care 
should have known of such defective condition, and failed to 
warn plaintiff thereof, we are of opinion and hold that plaintiff 
suffered injury and his rights were invaded in the latter part of 
June, 1955, inlmediatelp upon the sale and delivery of the truck- 
tractor to plaintiff, and that a cause of action in favor of plaintiff 
and against defendants then accrued for which plaintiff was en- 
titled to recover nominal damages at  least. Hence, the judgment 
of the court below, based on the ruling that plaintiff's action is 
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barred by the three-year statute of limitations, is affirmed." Id. a t  
326, 128 S.E. 2d a t  416. 

On principle this case is likewise indistinguishable from Shenm'n u. 
Lloyd, supra, upon which the Court relied in Motor Lines. In  Shearin, 
on July 20, 1951, the defendant surgeon, in performing surgery on the 
plaintiff, left a lap-pack in his abdomen, which lap-pack was not dis- 
covered until November 18, 1952. The plaintiff brought an action for 
malpractice on November 14, 1955. In  holding the action to be barred, 
the Court, per Bobbitt, J., said: 

"Statutes of limitations are inflexible and unyielding. They op- 
erate inexorably without reference to the merits of plaintiff's 
cause of action. They are statutes of repose intended to require 
that litigation be initiated within the prescribed time or not at  all. 
It is not for us (the judicial branch) to justify the Iimitation period 
prescribed for actions such as this." Id. a t  370, 98 S.E. 2d a t  514. 

This action was instituted almost two months too late to escape the 
bar of the statute. Vigilantibus, non dormientibus, jura subveniunt. 

The judgment of involuntary nonsuit must be sustained. 
Affirmed. 

STATE v. EDWARD ALEXANDER DUPREE. 

(Filed 19 May, 1965.) 

1. Criminal Law § 99- 
On motion to  nonsuit, the evidence for  the State together with so much 

of defendant's evidence as  tends to clari* or explain the State's evidence 
and which is not incousistent therewith, niust be considered in the light 
most farorable to the State, and defendant's eJideuce which teiids to con- 
tradict or impeach the State's evidence must be disregarded. 

2. Automobiles § 64- 
The violation of G.S. 20-140 either by driring upon a highway without 

due caution aiid circnn~~pection,  or by drivinq a t  a speed or in a manner so 
aq to enciangcr m ~ y  person or property, is culpable negligence, but the mere 
uniutentionnl violation of a statute go~c~rn ing  the operation of a motor ve- 
hicle, urilecs accornpaui~d by exceu-ire speed or a heedleis di-regard of the 
safety and rights of otheis, does not constitute reckless driving. 

3. Automobiles § 63- 
Evideuce tending to show nlerely a collision resulting from defendant's 

act in veering to the left of the center line of the highway and  colliding 
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with a vehicle travclinq in the opposite direction, ~ ~ i t h o u t  eviclerlce of un- 
lawful speed or nny other ac t  of negligence escept the violation of G.S.  
20-US, is il~iuificlent to be submitted to the jury in a prosecution tor reclr- 
less driving. 

APPEAL by defendant from Latham, S. J., 24 November 1964 Special 
Criminal Session of DURHAM. 

Criminal prosecution on an indictment cllarging the reckless driv- 
ing of an auton~obile in violation of G.S. 20-140(b). Defendant had 
been previously tried in thc recorder's court of the county of Durham 
on a warrant charging him with tlie identical offense charged in the in- 
dictment here, found guilty, and from the sentence imposed he appealed 
to the superior court. 

Plea: h-ot guilty. Verdict: Guilty as charged. 
From the judgment imposed, defendant appealed to the Supreme 

Court. 

Attorney General T. W .  Bruton and Staff Attorney L. P. Hornthal, 
Jr., for the State. 

C. C. Malone, Jr., for defendant appellant. 

PARKER, J. The indictment charges that defendant on 25 July 1964 
did unlawfully and wilfully drive a niotor vehicle upon a public high- 
way of the State of North Carolina without due caution and circum- 
spection and a t  a speed and in a manner so as to endanger and be likely 
to endanger persons and property. The indictment follows verbatim the 
definition of reckless driving of an automobile as stated in G.S. 20- 
140 (b) .  G.S. 20-140 (c) provides that any person convicted of reckless 
driving shall be punished by imprisoninent or by a fine, or by both 
imprisonment and fine in tlie court's discretion. 

Both the State and defendant introduced evidence. Defendant as- 
signs as error the denial of his motion for judgment of compulsory 
nonsuit made a t  the close of all the evidence. The State's evidence 
shows the following facts: 

Angier Avenue in the county of Durham runs east and west. Stone 
Road runs north and south, and iritcrsects Angier Avenue. About 
7:30 p.m. on 23 July 1964, Norman Lee Taylor was driving his auto- 
nlobile 35 or 40 miles an hour east on Angier Avenue and approaching 
its intersection with Stone Road. His headlights were on dim. About 
40 feet in front of him he saw an automobile with its headlights on, 
driven by defendant Dupree west on Angier Avenue, coming out of a 
curve a t  tlic crest of a hill, and approaching hiin a t  a high rate of speed 
"approximately in the center of his part of the lane." He  tried to get 
out of the way of the approaching automobile by pulling over to the 
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right as far as he could. Taylor testified: "His car was right a t  the in- 
tersection of Stone Road and Angier Avenue just a little over the edge 
of the pavement on the right-hand side of -4n~ier  Akvenue when t h ~  
collision occurred." The point of impact on his auton~obile was mostly 
on ~ t s  left front. After the collision his autoniobile came to rest about 
three feet from the center line in the intersection of Stone Road. De- 
fendant's automobile came to rest about 100 yards from his autoniobile 
on a railroad track. The left front part of defendant's auton~obile was 
damaged in the collision. Taylor's left arm was cut and fractured in 
the collision. 

William F. Brown, a State highway patrolman, arrived a t  the scene 
of the collision about 8 p.m. Taylor and defendant were there on his 
arrival. H e  testified in substance: Defendant told liim lie was driving 
40 miles an hour, that  as lie canie around tlie hill Taylor's bright lights 
blinded him. Taylor told him he met an automobile traveling a t  a, 

high rate of speed on the approaching automobile's left side of the road, 
that  he began to pull off the road and was struck by the automobile a s  
it ven t  by. Brown talked to two women occupants of defendant's 
automobile a t  the emergency room of Duke Hospital, and they said a s  
they came around a curve an approaching automobile had bright lights 
on, and they collided. The speed limit along Angier Avenue is 45 miles 
per hour from the city limits to Bethesda. 

Defendant's evidence is to this effect: H e  was driving his auton~obile 
a t  a speed of 40 or 45 miles an hour west on Angier Avenue and ap- 
proaching the city limits of Durham. H e  came over a hill, was ap- 
proaching a curve, and saw an antomobile meeting him whose lights 
mere so bright they inipaired his vision. H e  felt the impact of the col- 
lision, and does not rernember niuch else. H e  could not trutlifully say 
where his automobile JTas on the road in reference to the center line 
a t  tlie point of collision, but prior to the collision he xyas on his side of 
the road. TKO women were passengers in defendant's automobile. and 
their testimony is to the effect that  Taylor's approaching automobile 
had very bright lights. Both were injured in the collision. 

I n  relying upon a motion for judgment of compulsory nonsuit in a 
criminal case after all the evidence on both sides is in, tlie court m u 4  
consider the evidence for tlie State in the light most favorable to it,  
and may consider so much of defendant's evidence as is favorable to 
the State or tends to clarify or explain evidence offered by the State 
not inconsistent therewith; but it niust ignore defendant's evidence 
which tends to establish another and diffelent state of facts or which 
tends to contradict or impeach the State's evidence. S.  v. S a l l ,  239 
K.C. 60, 79 S.E. 2d 334; S. v. Roop, 255 N.C. GOT, 122 S.E. 2d 363. ,4p- 
plying this rule on the motion here, we consider as true the State's evi- 
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dence that Taylor's headlights were on dim, and ignore defendant's 
evidence that Taylor's headlights were very bright, and so bright they 
impaired liis vision. 

In  Dunlap v. Lee, 237 N.C. 447, 126 S.E. 2d 62, the Court, speaking 
by lIoore, J., said: "A person may violate the reckless drlving statute 
[G.S. 20-1401 by either one of the two courses of conduct defined in 
subsections (a )  and (b ) ,  or in both re3pects. [Citing authority.] The 
language of each subsection constitutes culpable negligence. [Citing au- 
thority.] * * * A person who drives a vehicle upon a highway with- 
out due caution and circumspection and a t  a speed or in a manner so 
as to endanger or be likely to endanger any person or property is guilty 
of reckless driving. G.S. 20-140(b). Mere failure to keep a reasonable 
lookout does not constitute reckless driving. To this must be added 
dangerous speed or perilous operation." 

According to the State's evidence considered in the light most favor- 
able to it, the collision occurred in a 45-mile speed zone. Taylor's auto- 
mobile, about 7:30 p.m., was traveling east on Angier Avenue a t  a 
speed of 35 or 40 miles an hour. Defendant's automobile, a t  the same 
time, was traveling west on Angier Avenue a t  a high rate of speed, but 
there is no evidence it was going over 45 miles an hour. Both automo- 
biles were approaching the intersection of Angier Avenue and Stone 
Road. The collision occurred in the intersection by reason of defendant's 
automobile meeting and colliding with Taylor's automobile on the left 
of defendant's lane of traffic. The State's evidence shows defendant vio- 
lated the provisions of G.S. 20-148, which provides, "Drivers of ve- 
hicles proceeding in opposite directions shall pass each other to the 
right, each giving to the other a t  least one-half of the main-traveled por- 
tion of the roadway as nearly as possible." Taylor first saw defendant's 
automobile about 40 feet in front of hini. There is no evidence defen- 
dant's automobile was on its left sidc of the center line in the road be- 
fore Taylor saw it. To  be guilty of a violation of subsections (a)  and 
(b) of G.S. 20-110, one must be guilty of conduct in the operation of 
his automobile which evidences a disregard for the rights and safety of 
others. It is sometimes difficult to draw the line betveen unintentional 
or inadvertent violations of statutory regulations governing the opera- 
tion of motor vehicles, and those instances where the act is done in- 
tentionally, heedlessly, and in a manner likely to endanger persons or 
property. The mere fact that defendant's automobile was on the left 
of the center line in the direction it was traveling whcn the collision oc- 
curred, without any evidence that it was being operated a t  a dangerous 
speed or in a perilous manner, except being on the wrong side of the 
road some 40 feet before the collision, does not show on defendant's 
part an intentional or wilful violation of G.S. 20-140(b), or an uninten- 
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tional violation of this subsection of the statute accompanied by such 
recklessness or carelessness of probable consequences of a dangerous 
nature, when tested by the rule of reasonable prevision, amounting to 
a thoughtless disregard of consequences or a heedless indifference to 
the safety of others as imports criminal responsibility under the pro- 
visions of this subsection of the statute, and does not make out a case 
of reckless driving as defined in this subsection of the statute sufficient 
to carry the case to the jury. 

The facts in S. v. Stansell, 203 N.C. 69, 164 S.E. 580, are distinguish- 
able. I n  that  case the defendant was operating his automobile on the 
wrong side of the road, a t  an  unlawful rate of speed, while intoxicated. 

The trial court erred in denying defendant's motion for judgment of 
compulsory nonsuit. 

Reversed. 

R O B E R T  If. TPNDALL, T/A T R E B L E  PRODUCTIOKS v. TRIAR'GLE 
MOBILE HOMES,  INC. 

(Filed 19 May, 1063.) 

1. Appeal and Error 9 49; Judgments 3 2 2 -  

Upon the hearing of a motion to set aside a default judgment for sur- 
prise and excusable neglect, controverted facts are to be decided by the 
court. but the court, in the nhset~ce of a specific request therefor, is not re- 
quired to make specific findings, and in the absence of specific findings it 
will be presumed that the court found facts supporting its factual conclu- 
sions. 

2. Appeal and Error 3 19- 
An assignment of error n-hich is not suq~ported by an exception duly noted 

will not be considered. 

3. Process 3 Id -  
Service of proress on a named corporation by delirering a copy of the 

summons to its mannging officer is valid service. G.S. 1-97(1). 

4. Process 3 4- 

The sherifl's return of suwmons establishes service prima facie and 
places the burden upon defendnnt to show want of service when relied upon 
by him. 

APPEAL by defendant from Burgwyn, E.J., December 14, 1964 Civil 
Non-Jury Session of GUILFORD, Greensboro Division. 
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This is an appeal from a judgment denying defendant's motion to set 
aside a default judgment rendered against it June 17, 1964 by tlie 
Greensboro Civil Division of tlie Guilford Municipal-County Court. 

On hlay 7, 1964, plaintiff filed a verified coinplaint in the Municipal- 
County Court, alleging defendant was, by an express contract, indebted 
to him in the sum of $630. Thereupon, summons, directed to the Sheriff 
of Guilford County, issued for defendant. He returned the summons on 
May 11, showing service on defendant by delivering a copy of the 
summons with a copy of the complaint to defendant's general man- 
ager, L. W. Po~vell. Defendant filed no pleadings, nor did it enter an 
appearance. On June 17, 1964, the judge of the Municipal-County 
Court rendered judgment for the amount demanded. The judgment re- 
cited the filing of the verified complaint, the issuance and service of 
process, and the failure of defendant to plead. 

On July 7, 1964, counsel for Triangle Mobile Homes of Greensboro, 
Inc. gave plaintiff notice that it would move on July 24 to vacate the 
default judgment, assigning as tlie reason therefor its asserted excus- 
able neglect. The motion w:is heard a t  the appointed time. The court 
treated the motion as one made by named defendant. It made the 
factual conclusion that defendant had not shown excusable ncglect. It 
denied the motion. Thereupon, counsel for defendant gave notice of ap- 
peal to the Superior Court. The appeal was not perfected. 

On August 10, 1964, defendant filed another motion in the Municipal- 
County Court to vacate the judgment rendered on June 17, 1964. It 
then based its motion on its assertion that Powell was not, in M a y  
1964, its manager or its employee, but was in truth the manager and 
employee of Triangle Mobile Homes of Greensboro, Inc. 

A hearing was had in the Municipal-County Court on this motion on 
September 14, 1964. The parties offered evidence to support their re- 
spective contentions relating to the validity of the service of process. 
The court denied the motion to vacate, stating: "It appearing to the 
Court that proper service was made upon defendant on 11 May 1964, 
and that the defendant has not shown sufficient cause to have the judg- 
ment herein set aside." Defendant excepted and appealed. The appeal 
was heard a t  the December 1964 Session of the Superior Court. Judge 
Burgwyn, after hearing the parties, made the factual conclusion "that 
the action of the Court below should be approved and affirmed." He 
denied defendant's motion. Defendant excepted and appealed. 

B e n j a m i n  D. Haines  for de fendan t  appellant.  
Hog le ,  Boone,  D e c s  (e. Johnson for pltxin2iff appellee. 

RODMAN, J. The motion to vacate the judgment was based on fac- 
tual allegations n-hich, if established, would compel the court to grant 
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defendant an opportunity to be hcard on the question of liability to 
plaintiff. Plaintiff's denial of the facts stated in defendant's motion pre- 
sented a question of fact to be decided by the court. Jlenxel v .  JPenzel, 
250 K.C. 649, 110 S.E. 2cl 333; Harrington zl. R ~ c e ,  245 K.C. 640, 97 
S.E. 2d 239; Bunks v .  Lane, 171 N.C. 503, 88 S.E. 754; Simmons v. 
BOX CO., 148 S . C .  344, 62 S.E. 435. 

Both the judge presiding over the &Iunicipal-County Court and the 
judge presiding over the Superior Court made factual conclusions; 
neither made evidentiary findings to support their conclusions. Defen- 
dant assigns as error the failure of the Superior Court to make spe- 
cific findings of fact. This assignment of error is not supported by an 
exception. An assignment of error not supported by an exception will 
not be considered on appeal. Wilson 1;. TT77lson, 263 N.C. 88, 138 S.E. 2d 
827; Rice v. Rice, 259 N.C. 171, 130 S.E. 2d 41; Cratch v .  Taylor,  256 
N.C. 462, 124 S.E. 2d 124; Holden v .  Holden, 245 N.C. 1, 95 S.E. 2d 
118. 

Unless requested to do so, a court called upon to decide a contro- 
versy is not required to make specific findings of fact. If the parties de- 
sire specific factual findings to support factual conclusions, they should 
make the request and except to the failure to find facts. Logan v. 
Sprinkle, 256 N.C. 41, 123 S.E. 2d 209; St. George v .  Hanson, 239 N.C. 
259, 78 S.E. 2d 885; Stone v. Comrs. of  Stonevzlle, 210 K.C. 226, 186 
S.E. 342. 

In the absence of specific findings, it will be presumed that the court 
found facts supporting its factual conclusions. Heating Co. v. Realty 
Co., 263 N.C. 611, 140 S.E. 2d 330. 

The general manager of a corporation is ~ i t h i n  the class named in 
G.S. 1-97(1). Service of process on a named corporation by delivering 
a copy of the summons to its managing officer is valid service. Proof of 
service of process may be established by the return of the sheriff or 
other proper officer. G.S. 1-102. "[Hlis  return thereon that the same has 
been executed is sufficient evidence of its service." G.S. 1-592. 

The return on the summons and the recitals in the judgment that 
process had been served on defendant by delivering a copy to L. W. 
Powell, its general manager, sufficed prima facie to show valid service. 
Lumber Co. v .  Sewing ~llachine Corp., 233 N.C. 407, 64 S.E. 2d 415; 
Sandoz'al Z6zk Co. 1 1 .  Hale, 133 Ill. App. 196. Defendant had the 
burden of repelling the prima facie case made by the sheriff's return. 
Harrzngton v .  Rice, supra; Dzmn v .  TVzlson, 210 N.C. 493, 137 S.E. 
802. 

In  addition to the statutory presumptions supporting the validity of 
servicc, plaintiff's evidence tended to show that defendant owned and 
listed property for taxation in Greensboro in the spring of 1964, that 
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this property was seized by  the sheriff in the summer of 1964 under an 
execution issued in this cause. These facts tend to contradict defen- 
dant's assert~on tha t  ~t had ceased to do business and had no prop- 
erty in Guilford County subsequent to January 1%-&. Additionally, 
there mas a sworn statement by plaintiff that  it did bminess R-lth the 
named defendant, and not with Mobile Homes of Greensboro, Inc., as 
defendant contends; that  it coininunicated with defendant a t  the ad- 
dress shown in the telephone directory, and by inail addressed to i t  a t  
3005 High Point Road, Greensboro. 

The judgn~ent of the Superior Court denying defendant's motion to 
vacate the  judgment rendered by the Municipal-County Court is 

Affirmed. 

STATE v. JUNIOR NORRIS. 

(Filed 19 &lay, 1065.) 

1. Robbery § 1- 
Common law robbery is the felonious taking of money or goods of any 

ralue from the person of another, or in his presence, against his will, by 
violence or putting him in fear, with the felonious intent to deprive the 
owier of his property permanently, and the commission of this offense by 
the use or threatened use of firearms or other dangerous weapon whereby 
thc life of a person is endangered or threatened, warrants increase in the 
puniblln~ent under the provisions of G.S. 14-87. 

2. Same- 
Force as an element of the offense of robbery may be actual or con- 

structivcl, and if the threatened use of force is sufficient under the circum- 
stances to 11ut a n i m  of reasonable firmness in fear arid induce him to give 
up l ~ i s  property to avoid apprehended injury, there is sufficient construc- 
tive force. 

3. Robbery 4- 
Eridrnce that shortly after an affray with the prosecuting witness and 

after the prohecuting witness had left the scene, defendant sought him out, 
and, with open pocket knife in his hand, demanded and took from the 
prosecuting ~vitnesi: money and goods, lield sufficient to be submitted to the 
jury on the question of defeudant's guilt of armed robbery. G.S. 14-87. 

4. Criiiiirlal Law 81- 
Statements made by the prosecufing witness shortly after the crime, 

wliich statenients are substantially in accord with his testimony a t  the trial. 
are competent for the purpose of corroboration, and slight variations in the 
statementr go to their weight and not their competency. 
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APPEAL by defendant Junior Norris from Bicket t ,  J., January Crim- 
inal Session 1965 of COLUMBUS. 

Criminal prosecution on an indictment charging 0. B. Reaves, Junior 
Norris, Clyde Jacobs, and David Reaves on 24 May 1964 with the 
felony of robbery with a dangerous weapon of Arthur Castleberry, a 
violation of G.S. 14-87. 

All four defendants were represented by counsel, and each one en- 
tered a plea of not guilty. At the close of the State's evidence, the 
court allowed motions for judgment of compulsory nonsuit made by 
all the defendants, except defendant Norris. Verdict as to defendant 
Junior Norris: guilty as charged. 

From a judgment of imprisonment for a term of not less than eight 
years nor more than ten years, defendant Junior Norris appeals. 

Attorney General T .  W .  Bruton and Assistant At torney General 
James F.  Bullock for the  State .  

D. F.  McGougan,  Jr., for defendant  appellant. 

PER CURIARI. The State introduced evidence; defendant Norris did 
not. He assigns as error the denial of his motion for judgment of com- 
pulsory nonsuit made a t  the close of the State's evidence. The State's 
evidence shows the following facts: 

About 6 p.m. on 24 May 1964, Arthur Castlebury, a member of the 
U. S. Navy, left his home in Charleston, South Carolina, for the pur- 
pose of hitchhiking to his ship a t  Norfolk, Virginia. He  was picked 
up by drivers of automobiles three times, and arrived in Myrtle Beach, 
South Carolina, about 9 p.m. While hitchhiking on Highway #17 just 
north of Myrtle Beach, he was picked up by Junior Norris, who was 
driving an automobile. 0. B. Reaves, Clyde Jacobs, and a man called 
Raymond were in the automobile with Norris. At that time he did not 
know Norris and the three men. They arrived in Columbus County 
about 10:30 p.m. Korris drove along the highway about four miles, and 
then drove off onto a side road. They opened two bags of beer, and 
everyone in the automobile, except Raymond, drank three beers. There 
was a half-quart jar of "white lightning" in the automobile. Raymond 
got out of the automobile near his home. Then they went to 0. B. 
Reaves' home and picked up David Reaves. They then rode to Dupree 
Road, a dirt road in Colunlbus County. Norris stopped the automobile, 
jumped out, and pulled Castleberry out of the auton~obile. At that time 
0. B. Reaves was on the back seat "passed out," and Clyde Jacobs and 
David Reaves remained in the automobile. Norris hit Castlebury on 
the head with a "coke" bottle, tore his white jumper and mackintosh, 
and bit him three times on the back. Norris got back in the auto- 
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mobile. Castlebury walked back to the paved road. David Reaves, 
wit11 Nonis, Jacobs, and 0. B. Reaves in the automobile, drove to 
where he mis on the paved road. When the auton~ol)ilc reached him, 
Norris, with a pocketknife n.itli the blade opened in his hand, jumped 
out, pointed it a t  him, told him what he wanted, and took from him 
his wallet, a m t c h  of the value of $16, a religious medal, and $6 in 
money. Castlebury testified: "I did not attempt to run because I was 
scared of a knife and I gave him n $13 [SKI  ~vntcli, $6.00 in money." 
Norris got back in tlie autoinobile, and they left. When Castlebury got 
on the road towards Hallsboro, he flagged down State highway patrol- 
man P. T .  Allgood. He directed hiin back to where i t  happened, and 
found there his jumper and n~ackintosh. Allgood carried him to a hos- 
pital where they patched up his head. 

Patrolman Allgood's testimony is to this effect: On 24 Map 1964 lie 
saw Arthur Castlebury ~ i t h  his clothes torn and blood on his face a t  
the intersection of Rural Pared Road #I001 and Highways #74-76, the 
Hallsboro Road, flagging traffic. He stopped to investigate. Castlebury 
told him what had happened, which he narrated in detail, and which 
was admitted in evidence, over defendant's objection and exception, 
for the sole purpose of corroborating the testinlony of Castlebury. 
Castlebury directed him to tlie scent3, where he found Castlebury's torn 
jumper and mackintosh. He carried Castlebury to a hospital. Nurses 
attended him. Castlebury had a e n d l  cut on his head, scratches and 
bruises on his face, chest and shoulders, and teeth marlts on his back. 

J. R. Hunt, a deputy sheriff of Colunlbus County, tedified in effect: 
Defendant Norris told him they had been drinking a lot, and they 
picked up a sailor on the bypass in the town of Whiteville, took him to 
White Alarsh, and put hiin out on Higlirvay #74-76. 

Defendant contends in his brief that his motion for judgment of non- 
suit should have been allowed "in that one of tlie essential elements of 
the crime charged lyas missing, in that no force zcas shorn to be used 
nor was the prosecuting witness put  in fear." This contention is un- 
tenable. 

Common-law robbery has been repeatedly and consistently defined 
by tliis Court. S. v. Lawenee, 262 K.C. 162, 136 9.E. 2d 593, in which 
i t  is said: "The phraseology most often employed is, 'Robbery a t  com- 
mon law is the felonious taking of money or goods of any value from 
the person of another, or in his presence, against his will, by violence or 
putting him in fear.' * " ' An essential element of the offense of 
common-law robbery is a 'felonious taking,' i.e., a taking with the 
felonious intent on the part of the taker to deprive the omncr of his 
property pcrinanently and to convert it to the uze of the taker." 

This Court said in S. v. Stewart, 23.5 N.C. 571, 122 S.E. 2d 355: 
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"G.S. 14-87, entitled 'Robbery viith firearms or other dangerous 
n-eapons,' creates no new offense. 'I1 does not add to or subtract 
from the conlmon law offense of robbery except to provide that 
when firearms or other dangerous weapons are used in the com- 
mission of the offense, more severe punisll~xent n n y  be imposed.' 
[Citing authority.] I t  'superadds to the minimum essentials of 
comn~on-law robbery the additional requirement that the robbery 
must be committed "with the use or threatened use of . . . fire- 
arms or other dangerous xveapon, implement or means, whereby 
the life of a person is endangered or threatened." ' " 

Generally, the element of force in the offense of robbery may be ae- 
tual or constructive. Actual force implies physical violence. Under con- 
structive force are included " 'all demonstrations of force, menaces, 
and other means by which the person robbcd is put in fear sufficient to  
suspend the free exercise of his will or prevent resistance to the taking 
. . . No matter how slight the cause creating the fear may be or by 
what other circumstances the taking may be accomplished, if the trans- 
action is attended \Tit11 such circumstances of terror, such threatening 
by word or gesture, as in common experience are likely to create an  
apprehension of danger and induce a man to part with his property for 
the sake of his person, the victim is put in fear.' 46 Am. Jur., 146." S. 
v. Sawyer, 224 N.C. 61, 29 S.E. 2d 34. 

The State's evidence would permit a jury to find these facts: Defen- 
dant assaulted Castlebury with a "coke" bottle, inflicted scratches and 
bruises on his face, chest and shoulders, and bit him three times on his 
back. Shortly thereafter, defendant, with a pocketknife with the blade 
opened in his hand, jumped out of an automobile which had followed 
Castlebury, who was walking on a highway, pointed the knife a t  Castle- 
bury and told him ~vhat  he wanted. This knife, con~idering its use or 
threatened use bv defendant. under all the attendant circuinstances was 
a dangerous weapon. Defendant's acts constituted such a demonstra- 
tion of force and menaces by him as was sufficient to put Castlebury in 
fear and to induce him to part with his property without resistance for 
the sake of his olvn safety. Defendant by the use or threatened use of 
a dangerous weapon  hereby Castlebury's life was endangered or 
thrcatened, feloniously took a wallet, a watch, a religious medal, and 
$6 in money from the person of Castlebury, by violcnce or putting him 
in fear; that the taking by defendant was with a felonious intent on his 
part to deprive Castlebury of his property permanently and to convert 
it to defendant's use; and that defendant is guilty of n violation of 
G.S. 14-87. If the jury failed to find that defendant was guilty as 
charged, the State's evidence was sufficimt to carry the case to tile jury 
on common-law robbery, a lesser offense charged in the indictment. The 
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trial court properly denied defendant's motion for a judgment of com- 
pulsory nonsuit. 

Defendant assigns as error the admission in evidence, over his ob- 
jection, of the testimony of State highway patrolman Allgood as to 
what Castlebury told him about what occurred and what defendant 
did to him. The trial judge carefully instructed the jury that such evi- 
dence was admitted only for the purpose of corroborating t!ie testimony 
of Castlebury, if they found it did. Defendant contends that because of 
variances in the corroborating testimony of Allgood i t  was inadmissible. 
A study of the evidence shows these variations are slight. This assign- 
ment of error is overruled on authority of S. v. Case, 253 K.C. 130, 116 
S.E. 2d 429; S. v. Walker, 226 N.C. 458, 35 S.E. 2d 531. 

Defendant has two assignments of error to the charge of the court to 
the jury. These are overruled. The judge instructed the jury that they 
could return one of five verdicts as they found the facts to be: Guilty 
as charged, guilty of common-law robbery, guilty of assault mith a 
deadly weapon, guilty of a simple assault, or not guilty. -4 reading of 
the charge in its entirety shows that  it is clear, fair to the defendant, 
and is an accurate declaration and explanation of the law arising on the 
evidence given in the case. 

In the trial below we find 
No error. 

ROGER WEBB, BY HIS x ~ x ~  FRIEND, OTIS ;\I. OLIVER V. FOP CLARK, 
GUARDIAN AD LITEM FOR STEPHEN HOWARD THOMAS. 

(Filed 10 May, 1965.) 

1. Negligence 5 7; Automobiles 5 41- 
Evidence that defendant had exceeded the s p ~ e d  limit in a 20 mile per 

hour zone prior to the accident is irrelevant when the accident does not 
occur in a 20 mile per hour speed zo!le and there is no evidence that de- 
fendant waq exceeding the speed limit in the zone in which the accident 
occurred, since only n~gligence which proximately causes or contributes to 
the injury in suit is of legal import. 

2. Automobiles 5 13- 
When the condition of a road is such that skidding may be reasonably an- 

ticipated, the driver of a vehicle must exercise care commensurate mith the 
danger, and while the mere skidding of a vehicle does not imply negligence, 
if the skidding is due to the fault of the driver amounting to negligence, it 
may form the basis of recovery. 
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3. Automobiles 41j- 
Evidelice tending to s h o ~  tha t  the highway in the area of the skidding 

was d r j  except a t  the inlcrsectiou of a rura l  road nllere something had 
"run ncrvis the ruatl" or water had drained from tlie rural  road, and tha t  
plniniifl' l?aqsenger did not we tlie ice until just before the accident, and that  
the drlrer, nyeratirig the rehicle at Ian-fnl speed, lost control when the w -  
h ide  ~ l i i d t l ~ d  on the ice, resulting in the injury in suit, held insufficient, 
without elidcnce that  the skidding was  due to negligent default, to be sub- 

'' loence. mitted to the jury on the issue of ne,l', 

APPEAL by plaintiff from McLaughlin, J., September 1964 Civil Ses- 
sion of SURRY. 

Action ex delicto to  recover damages for permanent personal injuries. 
From a judgment of compulsory nonsuit entered a t  the close of 

plaintiff's evidence, he appeals. 

Barber & Gardner by Wilson Barber for plaintiff appellant. 
Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by Ralph 

M. Stockton, Jr. and J. Robert Elster for defendant appellee. 

PER CURIAM. Plaintiff's evidence presents these facts: About noon 
on 30 December 1963 Roger Webb, a 17-year-old boy, who was driv- 
ing his father's 1962 Ford automobile ~ i t h  his knowledge and consent 
and had Leonard Hutchins as a passenger, picked up as a passenger a t  
Epworth Church Stephen Howard Thomas, a 17-year-old boy. It was 
Sunday and during the afternoon he was driving around generally. 
About 2:30 p.m. he stopped a t  a service station about four miles from 
the scene of the accident. H e  knew Thomas had received his license to 
drive an automobile about two weeks before. Thomas asked him to let 
him drive the Ford. He n-ould not deny that  either he or Hutchins sug- 
gested to Thomas that  he drive the Ford, because Thomas had not had 
much opportunity to drive his father's car. When they left the  service 
station, Thomas was driving, and plaintiff w s  beside him on the front 
seat. 

Plaintiff testified as follows: 

"In shady places, the road was wet and icy or appeared icy. The 
three of us talked about it and 'n-e mentioned to each otllcr and 
said we n7as (sic) going to have to be careful about it.' We were 
on Highr~ay  103 headed tomtrd AIount Airy and east of the town. 
* " " We were traveling in a westerly direction and the posted 
speed limit was 35 miles per hour and Steve dr0t.e about that  
speed. Before reaching the scene of the accident there TTere wet 
places that  looked like ice on the road and it was 'pretty curvy.' 
As we entered the curve a t  the scene, sonlething had run across 
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the road, water or whatever it was, and the car went sideways, hit 
the bank on tlie right side and then back across the road into the 
tree. Just before we run over the water, or whatever it was, I 
hollered, 'Steve, watch that ice,' I believe, and the next I knew, 
we hit the tree. 

"Just after we ran over the water, or whatever i t  was, i t  looked 
like that after we started going sideways Steve 'just froze or some- 
thing.' The m t e r ,  or whatever substance it was, was located on the 
road where I am nov indicating and that is about 150 feet from 
the curve which the officer has drawn on the board. After hitting 
the bank beyond the curve the automobile 'shot straight across 
the road into the tree.' 

"I estimate the car was being driven between 30 and 35 miles 
per hour a t  the time we ran over the water or ice in the road." 

Plaintiff testified on cross-examination: 

"While Steve was driving, two or three times Leonard Hutchins 
and I told Steve how to take the curve. * * * I knew that I 
needed to show him how to make those two or three curves I just 
told you about. I did not see any ice in the highway several 
hundred feet north of the point of tlie accident and a t  the point I 
have indicated on the map I saw water, ice or something in the 
road. * * * I saw the ice just right before me got to i t  and a t  
that time Steve was driving between 30 and 33 miles per hour and 
was reducing his speed a t  that time. The car went out of control 
when he hit the ice or whatever it was and i t  slid on the ice. As 
Steve drove up to the ice he was driving real well and there was 
nothing unusual about the way he was driving. * * * I testified 
in Mr. Barber's and Mr. Gardner's office that Steve was driving on 
his side of the road and that he nrns not violating the speed limit. 
And that is correct. * * ' I had seen ice on the highway in spots 
before I turned the car over to Steve Thomas." 

Plaintiff testified on redirect examination: 

"The curve which we vere approaching going toward Mt. Airy 
is  about a ninety degree angle to our left." 

Robert RIontgomery, a State higl~nray patrolman and witness for 
plaintiff, about 3 p.m. arrived a t  the scene of the accident on Highway 
103 approximately one-half mile east of Rlt. Siry. He testified in sub- 
stance, except when quoted: Dirt  road 1746 intersects Highway 103 
near the scene of the accident. From this intersection, Highway 103 is 
slightly downgrade to Mt. Airy. Highway 103 is of concrete construc- 
tion and about 17 feet wide. He  saw a 1962 Ford automobile about 18 



N.C.] SPRING TERM, 1965. 477 

feet from the edge of the  highway on its right-hand side looking away 
from &It. Airy ~vrecked against a tree to the extent tha t  i t  was a total 
loss. H e  saw skid marks in the high~vay leading to the automobile. Two 
such marks led from the tree to a bank across the highway. Marks of 
about 50 feet long on the shoulder of the liiglir~ay led up to the bank. 
The total length of the skid inarks was approximately 126 feet. I t  is 
about 66 feet from the bank to the tree. The weather was clear and 
cold. I n  the vicinity of the  scene of the accident and from the city limits 
of &It. Airy, there are road signs designating a 35-mile-an-hour speed 
zone. I n  the curve before reaching the tree, there is a sign tha t  shows 
a curve ahead and a 20-mile-an-hour sign. I t  is a very sharp curve- 
about 90 degrees. The last sign before reaching the intersection shows a 
35-mile-an-hour speed limit. I n  the area of the intersection of Highway 
103 and dirt  road 1746, he observed n-ater and dampness. Highway 103 
generally was dry, but a t  the intersection it n.as wet, where water had 
drained down from road 1746 into the right lane of Highway 103, and 
had then drained along the highway back onto the shoulder and into 
the ditch. On that  day he had had no reports of any ice. H e  had pa- 
trolled since 9 a.m., and had not seen any ice. H e  testified: "At the 
hospital I talked to Stephen Howard 'Fhoinas and he stated that  he 
had skidded on ice and lost control saying the ice was located a t  the 
intersection of 1746 and 103. I n  that  area I observed water and damp- 
ness." 

Plaintiff offered no other evidence, except two doctors, who testified 
as to his injuries, and his father who>e testimony was principally about 
his injuries. 

Plaintiff's evidence s11ows that  the accident occurred in a 35-mile-an- 
hour speed zone. I n  respect to  defendant's driving in this speed zone, 
plaintiff testified: "I saw the ice just right before me got to it and a t  
that  time Steve was driving betrreen 30 and 33 miles per hour and \ w s  
reducing his speed a t  that  time." Plaintiff also teatified: "I testified In 
A4r. Barber's and Mr.  Garner's office that  Steve ~ v a s  driving on his side 
of the road and that  he was not violating the speed limit. -%nd that  is 
correct." Plaintiff alleged in his complaint that  defendant was negligent 
in "exceeding the speed limit of 35 miles per hour." His evidence re- 
futes this allegation of negligence. 

Plaintiff further alleged in his coinplaint that  defendant mas negligent 
"in exceeding the posted speed limit of 20 miles per hour in entering the 
sharp curve to  his left." Plaintiff has no evidence to support this alle- 
gation of negligence, and w e n  if he did have such evidence, i t  would 
not benefit him, because the skidding of the auton~obile resulting in his 
injuries did not occur in a 20-mile-an-hour speed zone as affirmatively 
s h o ~ n  by his evidence. It is hornbook  la^ that  the only negligence of 
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legal importance is negligence which proxin~ately causes or contributes 
to the injury under ,judicial invcatigation. X c S a i r  v. Rzchardson, 244 
N.C. G5, 92 S.E. 2d 439. 

Plaintiff's evidence does not support his allegation that defendant 
was guilty of reckless driving as defirietl in G.S. 20-140(b). Dunlnp v. 
L e e ,  257 K.C. 447, 126 S.E. 2d 62. 

G.S. 20-14l(c) provides in relevant part that the fact that the speed 
of a motor veliicle is less than the posted speed limits "shall not re- 
lieve the driver from the duty to decrease speed ' * " when special 
hazard exists " * * by reason of weather or highway conditions, and 
speed shall be decreased as may be necessary " " * to avoid causing 
injury to any person or property either on or off the highway, in com- 
pliance with legal requirements and the duty of all persons to use 
due care." 

"The mere skidding of a iiiotor vehicle is not evidence of, and does 
not imply, negligence. [Citing authority.] The skidding of a motor ve- 
hicle while in operation may or may not be due to the fault of the 
driver. [Citing authority.] Skidding may be caused or accompanied by 
negligence on which liability may be predicated. Accordingly, skidding 
may form the basis of a recovery where i t  and the resulting damage is 
caused from some fault of the operator amounting to negligence on his 
part." Hardee u. York, 262 N.C. 237, 136 S.E. 2d 582. 

Plaintiff's evidence, considered in the light most favorable to him, 
shows these facts: It mas Sunday afternoon and they were riding 
around generally. In shady places the road was wet and icy or appeared 
icy. He testified: "As we entered the curve a t  the scene, something had 
run across the road, water or whatever i t  yas ,  and the car went side- 
ways, hit the bank over on the right side and then back across the road 
into the tree. Just before we run over the water, or whatever i t  was, I 
hollered, 'Steve, watch that ice,' I believe, and the next I knew, we hit 
the tree. " " * I did not see any ice in the highway several hundred 
feet north of the point of the accident and at the point I have indicated 
on the map I saw water, ice or something in the road. * " * I saw the 
ice just right before we got to it and a t  that time Steve was driving 
betmeen 30 and 35 miles per hour and was reducing his speed a t  that 
time. The car went out of control  hen he hit the ice or whatever it 
was and i t  slid on the ice." 

When the condition of a road is such Lhat skidding may be reason- 
ably anticipated, the driver of a veliicle must exercise care commen- 
surate with the danger, to keep the veliiclc under control so as to avoid 
injury to occupants of the vehicle and others on or off the highway. 
Hardce v. York, wpm; Wzse  v. Lodge ,  247 K.C. 230, 100 S.E. 2d 677. 
Plaintiff's evidence does not show that the condition of Highway 103 
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in the area where the skidding began and occurred was such that  skid- 
ding could be reasonably anticipated, and does not show that  the skid- 
ding of the automobile was caused by any failure of defendant to keep 
a proper lookout and to exercise reasonable care and precaution to 
avoid it. Plaintiff's evidence does not support his allegations that  defen- 
dant was negligent in tha t  he drove the car in violation of G.S. 20- 
141 (c) ,  or that  he failed to  exercise due care in its operation. 

Wzse v. Lodge, supra, relied on by plaintiff is factually distinguish- 
able, in tha t  in that  case the highway was covered with ice, and snow 
was falling sllghtly when the collision occurred. Hardee v. YO&, supra, 
is also factually distinguishable, in that  in tha t  case, inter a l ~ a ,  defen- 
dant's evidence shotved that  in the vicinity of the accident there was 
solid ice in the lane all the way do~vn, a sheet of ice frozen over all 
the may. 

Plaintiff's evidence, considered in the light most favorable to him, 
fails to show that  defendant was guilty of negligence proximately caus- 
ing his unfortunate injuries. The judgment of compulsory nonsuit en- 
tered below is 

Affirmed. 

CHSRLES S. XORBURK AKD WIFE. HELEN J. NORBURN v. PAUL E. 
UACKIE, RUTH 11. i\IhCI<IE, a m  HORACE J. ISENHOWER, SR. 

(Filed 19 May, 1963.) 

1. Appeal and Error 5 60- 
Decision on appeal that the eridence is sufficient to be submitted to the 

j u q  is the law of the case and ~reelucles nonsuit in a subsequent trial upon 
subs tan ti all^ the same evidence. 

2. Evidence 3 10- 
Where the parties admit that the transcril~t of the testimony of a witness 

a t  a former trial was correct and it  is made to appear on the second trial 
that the witness lired some distance away, was in ill health, and was a t  
least 65 years old, and the court finds that it would be detrimental to his 
health to malie the witness appear, the ruling of the court admitting the 
transcript of his testimony will not be disturbed on appeal. 

3. Fraud 3 12- 
While the measure of damages for fraud is the difference between the 

ralue of the chose had it been as represented and its ralue at the time of 
transfer of title, where the parties admit that the chose, if it had been as  
represented, would be worth at  least the purchase price, a charge that the 
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measure of danlaycs was the differenpe between the purchnse price and the 
fair mar1it.t ralue a t  the time of tramfer of title cannot be prejudicial. 

4. Appeal and Error 3 40- 

A new trial will not be awarded for mere technical error which could not 
affect the result. 

3. Trial ss 39, 46- 
Where, ul)on a poll of the jury, it is ascertained that the jury had failed 

to reach n unanirlloua verdict as to one issue, the court cannot accept the 
verdict, bnt the court, in the esercise of its discretion, properly directs the 
jury to deliberate further, and, upon the jury's subsequently reaching a 
unani~nous verdict, properly accepts such rerdict. 

APPEALS by defendants from Clarhson, J., Kovember 9, 1964 Civil 
Session of BUNCOMBE. 

This action for damages is based on fraudulent representations made 
by defendants to induce plaintiffs to purchase land in Ashe County. It 
was first tried in September 1963. Plaintiffs then appealed froin a judg- 
ment of nonsuit, entered a t  the conclusion of their evidence. That  judg- 
ment was reversed a t  the Spring Term 1964 of this Court. See Norbum 
v. Mackie, 262 N.C. 16, 136 S.E. 2d 279. 

On the trial had in November 1964, the jury found plaintiffs were 
induced to purchase by fraudulent representations of defendants. It 
fixed plaintiffs' damage a t  $18,000. Judgment was entered on the ver- 
dict. Defendants appealed. 

Williams and Pannell for defendant appellants Paul E. Mackie and 
Ruth ill. Mackie. 

Sigmon and Signzon for defendant appellant Horace J. Isenhower. 
Williams, Williams and illorris for plaintiff appellees. 

PER CURIAM. The Court properly overruled the motions for non- 
suit. The evidence on the first trial, in support of plaintiffs' claim, is 
stated in the opinion reported 262 N.C. 16, 136 S.E. 2d 279. The evi- 
dence a t  the second trial was, in all inaterial respects, the same. The 
conclusion reached on the first appeal that plaintiffs "are entitled to 
have their case submitted to a jury" is the lam of the case. If appel- 
lants thought tlte prior opinion wrong, their remedy was by petition to 
rehear, not by appeal from a refusal to nonsuit on a scconcl trial with 
sub~tantlally the same evidence. 

Lawrcnce Tyaon, a re,-ident of Ashc County, testified at  the first 
trial. He was subpoenaed but x i s  not present when the case n.as ctllled 
for trial in Sovember 19G4. Plaintiffs offered as evidence Tyson's tes- 
timony given at  the first trial. To support their right to use this evi- 
dence, they relied on these facts: (I) The distance from Jefferson, 
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Tyson's home, to Asheville is in excess of 100 miles; (2) Tyson testi- 
fied a t  the first trial that he had served as a surveyor in France dur- 
ing World Jvar I, hence it could be reasonably inferred that Tyson was 
a t  least 65 years of age; (3) an affidavit by Dr. Miller, Tyson's phy- 
sician, stating in detail Tyson's physical condition. Judge Clarkson 
found: "Lawrence B. Tyson had a total gastrectoniy on February 11, 
1961 for a milignancy [sic] of the stomach; that he has to have fre- 
quent meals about six a day since this time, and has to lie down for 
awhile after each meal, and that i t  would be detrimental to his health 
to have to make the trip to Asheville to appear as a witness." 

Based on his findings, Judge Clarlison concluded the testimony given 
by Tyson a t  the prior trial, stenographically taken and stipulated to be 
a correct transcript of his evidence, ITas competent. His ruling is as- 
signed as error. The Court's findings and conclusions are amply sup- 
ported by the evidence. These findings, supplemented by the stipula- 
tion relating to the accuracy of the testimony, justify the Court's 
ruling and the admission of the testimony in evidence. Settee v. E l e ~  
tric Railway, 171 N.C. 440, 88 S.E. 734. The facts found would permit 
the use of a deposition, G.S. 8-83 (4).  

Plaintiffs purchased 696 acres, relying on representations that 500 
acres of this area were improved pasture land, growing clover, fescue 
and blue grass. The parties do not disagree that $65.00 per acre mas a 
fair price for improved pasture of the kind represented. The remaining 
area had substantially less value per acre than improved pasture land. 
The crucial question involved in the issue relating to damages was: 
How much of the land was in fact improved pasture? If, in fact, it 
contained 500 acres of improved pasture, as defendants represented, it 
was worth the amount plaintiffs paid, and by defendants' evidence 
worth more than that amount. If it had less than 500 acres of improved 
pasture, the value was lees than the purchase price. The evidence of 
plaintiffs tended to show the improved pasture land did not exceed 108 
acres. I n  addition to this, there were 68 acres of unimproved land that 
could be put to pasture, and 490 acres of so-called "woods land." 

The Court charged that the measure of damage was the difference 
between the contract price and the fair market value of the property 
conveyed. Defendants assign this charge as error. Normally, the rule 
to measure damage in fraud cases is, as defendants contend, the diff- 
erence between the value, as represented, and the value of the property 
conveyed. Home v. Cloninger, 256 N.C. 102, 123 S.E. 2d 112. Here, the 
distinction between the rule as given and the rule contended for by de- 
fendants is a mere play on words. Defendants did not contend, nor did 
they offer any evidence to show, that the land would be worth less than 
the purchase price if it contained the full 500 acres of improved pasture. 
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To the contrary, their evidence tended to show that the property, if as 
represented, had a value in excess of the purchase price. Kew trials are 
not awarded because of error alone. The error must prejudicially affect 
the complaining party. 1 Strong's N.C. Index 115. 

The trial was completed and the case submitted to the jury in the 
forenoon. The jury was unable to reach a verdict before the noon re- 
cess. When the jury returned for further consideration of the issues, the 
Court, a t  the jury's request, restated the rule to measure damages. 
About an hour and a half thereafter, the jury informed the Court i t  
was ready to report its verdict. The jury was brought in. The issues 
and answers were read by the Clerk. The issues, as read, were favor- 
able to plaintiffs. Defendants asked for a poll of the jury. When polled, 
it became apparent the jury was not in agreement with respect to the 
third issue. Thereupon the Court informed the jury that all the jurors 
had to agree on the ansmer to each issue. It directed the jury to return 
to its room "and see if you can arrive a t  a unanimous verdict as to 
Issue No. 3." The jury retired, and thereafter reported that it was in 
agreement with respect to the issues. 'The verdict as then announced 
was accepted by the Court. 

The Court could not accept as a verdict the answers to the issues 
when it affirmatively appeared that there mas no agreement with re- 
spect to the third issue. Owcns v. R. R., 123 N.C. 183, 31 S.E. 383. The 
Court was empowered, in the exercise of its discretion, to direct the 
jury to return to its room for further consideration of the issues. Baird 
v. Ball, 204 N.C. 469, 168 S.E. 667. The jury did reach an agreement 
and reported to the Court. The response wliich the jury then gave to 
the issues was accepted as its verdict. There is nothing in the record 
to indicate an abuse of discretion. 

No error. 

STATE O F  NORTH CAROLINA v. SANDY FLETCHER. 

(Filed 19 May, 1965.) 

1. Criminal Law Fj 109; Robbery § 5- 
Where all of the evidence shows that property was feloniously taken 

from the person of the prosecuting witness by the use of a dangerous wea- 
pon, with evidence of the identity of defendant as  the perpetrator of the 
offense, the court is not required to submit the question of defendant's 
guilt of less degrees of the crime. 
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2. Criminal Lam § 71- 
Where police officers in booking defendant informed him that he had the 

right to remain silent and that anything he said might be used against him, 
a roluntarg adiuission by defendant that on the date the crime was corn- 
rnitted llc had crossed, a t  some unidentified point, the street on which the 
robbery occurred, 7 ~ l d  competent. 

APPEAL by defendant from Johnson, J., January-February 1965 
Criminal Session of DURHAM. 

Defendant was indicted under G.S. 14-87 for robbery with a dan- 
gerous weapon. The State offered evidence tending to establish these 
facts: George RIulchi sells soft goods from his autoniobile for L. B. 
Price Mercantile Company. On December 19, 1964, between 9:30 and 
10:OO p.m., he was working in the 700 block of Carrington Street in 
Durham. His car was parked a t  the entrance of the block. The street 
light was on. Mulchi had just made a collection and returned to his 
car when defendant, a man "being stocky built with a large face," 
wearing a big cowboy hat, and carrying three golf clubs in his hand, 
approached. 

According to hlulchi the following took place: 
"He said to me, 'I n-ant you to take me to deliver these golf 

clubs,' and I told him, I said, 'Well, look, fellow, I am on my  job. 
I a m  busy. Even if I could go, I have got my  car loaded in the 
front seat and if I could go I couldn't take you on there because I 
don't have any room for a passenger, and besides,' I said, 'I don't 
have time.' H e  said, 'Take me.' " 

Mulchi walked away from defendant, got in his car, and drove down 
Carrington Street to a customer's home a t  705 Carrington. After mak- 
ing a collection a t  705, RIulchi returncd to the car to get some mer- 
chandise the customer had ordered. AIulchi testified to the actual rob- 
bery as follows: 

"After I made my  collection I went back to the car and reached 
in for the merchandise. The defendant walked up and I don't re- 
call exactly what he said but anyway he pulled a knife out, and 
he told me, he said, 'I want to see your pocketbook.' The knife 
was opened. H e  pulled the knife out and opened it. I t  looked like 
it had a broken blade and had been sharpened around the corner. 
The blade was approximately tn-o (2) or three (3)  inches long. 
I just stood there and looked a t  him, and he reached down witli - 
holding the knife with his right hand, and lie reached around witli 
his left hand to my right hip pocket and he reached in there and 
he felt my pocketbook, and he seemed to have some difficulty in 
getting i t  out. I reached back there and touched his hand - didn't 
put up  any resistance or anything ~ ~ i t h  tha t  knife being held on me 
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-but it seen~ed to irritate him and he just took-he couldn't get 
that pocketbook out and he just pushed down on my trousers. 
They tore. When he reached around with his left hand he couldn't 
get my pocketbook. I guess i t  was a little bit too tight-it irri- 
tated him, and he just pushed down on it, and it tore, and he could 
very easily get my pocketbook then." 

After defendant took $24.00 from the pocketbook, he told Mulchi, "I 
want to see your watch." He tapped Mulchi's arms, but because of 
Mulchi's heavy jacket he missed the watch. He also missed $90.00 
Mulchi had in a money pouch on his belt. The dome light on the auto- 
mobile was on, and defendant was standing in the light so that Rfulchi, 
the prosecuting witness, "could see perfectly." Defendant said, "I want 
you to walk down the street with me." IIulchi made as though he were 
going, then turned and ran up the steps of the house a t  705 Carrington 
Street, banged on the door, ran in, a n d  called the police. Defendant 
followed him as far as the steps. 

hgulchi and the police searched that section of town, but were unable 
to apprehend defendant that night. One afternoon about a week later 
Mulchi observed defendant walking with a woman on Matthews Street. 
He  immediately went to the police station and returned with two de- 
tectives, who arrested defendant. At  that time defendant told the offi- 
cers that he had never seen Mulchi before in his life. In  the booking 
room a t  the police station Detective Cox of the Durham Police told 
defendant that he wanted to ask him some questions; that "he didn't 
have to answer; that he had a perft3ct right to remain silent; that 
whatever defendant told him he would have to testify in court whe- 
ther i t  was for or against defendant; and that i t  could be used against 
him." Defendant made no request for counsel, and Cox did not "know 
whether he had contacted a lawyer" a t  that time. Over defendant's 
objection, the court permitted the officer to testify that defendant then 
told him that that day he had been out to the Hope Valley Country 
Club caddying and that he had had to  cross Carrington Street to get to 
his home but "he didn't know whether i t  was the 700 block or where." 

Defendant's motion for judgment of nonsuit, made a t  the close of the 
State's evidence, was overruled. Defendant offered no evidence. The 
judge charged the jury that i t  might return one of three verdicts: 
"Guilty as charged, guilty of common-law robbery, or not guilty." The 
jury's verdict was "Guilty, as charged, of armed robbery." From the 
prison sentence imposed defendant appeals, assigning error in the rul- 
ing on the motion to nonsuit, in the admission of Detective Cox's testi- 
mony, and in the charge. 
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T. TV. Bruton, Attorney General, and James F. Bullock, Assistant 
Attorney General, for the State, appellee. 

Blackwell M. Brogden and J. Milton Read, Jr., for defendant, ap- 
pellant. 

PER CURIAM. The evidence, detailed above, obviously repelled de- 
fendant's motion for judgment of nonsuit. I t  likewise restricted the 
jury to two verdicts: guilty of robbery with a dangerous weapon, i.e., 
a knife, or not guilty. State v. Parker, 262 N.C. 679, 138 S.E. 2d 496. 
Either defendant robbed Mulchi of $24.00 by the threatened use of a 
knife having a 2-3 inch blade or (a)  no robbery occurred or (b)  de- 
fendant was not the robber. Defendant's contention here that "his 
Honor should have charged the jury on the guilt or innocence of the 
defendant as to the crime of larceny from the person" has no sub- 
stance whatever. There was no evidence of larceny from the person. I n  
charging the jury that it might return a verdict of common-law rob- 
bery, the court gave defendant a more favorable charge than the evi- 
dence justified. 

Defendant, relying upon Escobedo v. Illinois, 378 US. 478, 84 S. Ct. 
1758, 12 L. Ed. 2d 977 (1964)) contends that his statement to  the offi- 
cer was inadmissible. The facts in this case bear no similarity to those 
in Escobedo. Here defendant was informed that he had the right to 
remain silent and that anything he said might be used against him. In  
our opinion Escobedo has no application "to the free and voluntary 
conversation" which defendant had with Detective Cox. State v. Up- 
church, ante, 343, 141 S.E. 2d 528. Moreover, defendant here-unlike 
the petitioner in Escobedo - made no confession of crime. On the con- 
trary, he stated that he had never seen Mulchi. 

Defendant's other assignments of error either are formal or point to 
no prejudicial error. 

No error. 

R'ELL G.  BROWN v. LANDIS G.  BROWN. 

(Filed 19 May, 1963.) 

1. Trial 5 33- 
Where appellant fails to bring the matter to the court's attention in apt 

time, a slight inaccuracy of the court in recapitulating the testimony of a 
witness does not warrant a new trial. 
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2. Appeal and Error 8 19- 
An assignnlent of error must disclose the question sougbt to be presented 

without the necessity of going beyond the assignment of error itself. 

3. Appeal and Error 5 24- 
An assignineut of error which refers to the exception number and the 

page of the record a t  which the exception is noted, and asserts that the 
court erred in its explanation of the law on the subject, is ineffectual, since 
i t  fails to disclose the question sought to be presented within the assign- 
11ient itself, and since it is a broadside assignment of error in failing to 
point out any particular part of the charge objected to. 

4. Trial § 18- 
I t  is the province of the jury to weigh the credibility of the testimony, 

with the right to believe any part or none of it, and therefore where the 
testimony of the wife in her action for alimony without divorce mould per- 
mit the jury to answer the issue either for or against her as they found the 
facts to be from her testimony, the verdict against her is conclusive on a p  
peal, notwithstanding the defendant oft'ered no evidence. 

APPEAL by plaintiff from Johnson, J., August-September 1964 Session 
of BRUNSWICK. 

Civil action instituted under the provisions of G.S. 50-16 for alimony 
without divorce. 

Plaintiff in her complaint alleged that she and her husband, who are 
both residents of Southport, North Carolina, were married in San 
Francisco, California, on 4 November 1943 and lived together as man 
and wife until 23 June 1957, a t  which time, as a result of disagreement, 
i t  became necessary to their welfare and happiness for them to sep- 
arate. On 7 June 1958 they began living together again. Because of 
marital difficulties, they separated again in November 1963. They be- 
gan to live together again on 20 December 1963, but not on friendly 
and peaceful terms. On 14 February 1964 defendant left their home, 
and has continued to live separate and apart from her. That while they 
were living together the last time defendant, by his verbal abuse of her 
and assaults upon her continued over a considerable period of time, en- 
dangered her life and offered such constant indignities to her person as 
to render her rondition intolerable and life burdenson~e. That  no child 
was born of the marriage, but they have two adopted children, aged 
16 and 12 years. That  defendant is a practicing physician and surgeon 
in Southport, and has an annual income in excess of $25,000 and owns 
real estate valued at  $60,000. Wherefore, she prays for a judgment re- 
quiring defendant to pay her a reasonable subsistence for herself and 
their two adopted children, and for counsel fees for her lawyer. 

Defendant filed an answer denying the crucial nllegations of the 
And for a further answer ant3 defense defendant alleges in 

17 pages in minute detail assaults upon him by plaintiff, verbal abuse 
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of him, harassment of him, interference with the practice of his pro- 
fession to the degree she made his life burdensome and forced him to 
leave his home. 

So far as the record discloses, plaintiff made no request for a hear- 
ing for temporary subsistence pendente lite. 

Plaintiff offered evidence. Defendant offered no evidence. 
The following issues were submitted to the jury, and answered as 

indicated : 

"1. Has the defendant, by cruel or barbarous treatment, en- 
dangered the life of plaintiff? 

"2. Was such conduct on the part of the defendant brought 
about by any act or deed of provocation on the part of the 
plaintiff? 

"3. Has the defendant offered such indignities to the person 
of the plaintiff as to render her condition intolerable and her life 
burdensome, as alleged in the complaint? 

"4. Was such conduct on the part of the defendant brought 
about by any act or deed of provocation on the part of plaintiff? 

From a judgment entered upon the verdict that plaintiff recover noth- 
ing from defendant, and taxing her with the costs, she appeals. 

W .  K. Rhodes, 5, Bunn Frink, and E. J. Prevatte by W. K. Rhodes 
for plaintiff appellant. 

Burney & Burney by John J .  Burney, Jr., for defendant appellee. 

PER CURIAM. Plaintiff first assigns as error that the court's re- 
capitulation of certain parts of plaintiff's testimony is a t  variance with 
her actual testimony in the record. An examination of her testimony 
and the charge shows that the variance, if any, is slight. The court is 
not required to give the jury a verbatim recital of the testimony. I t  
must of necessity condense and summarize the essential features thereof. 
When its recital of the evidence does not correctly reflect the testimony 
of the witness in any particular respect, i t  is the duty of counsel to call 
attention thereto and request a correction. As the trial court's atten- 
tion was not called thereto, and no exception was entered in apt time, 
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this assignment of error is not now tenable. Steelman v. Benfield, 228 
N.C. 651, 46 S.E. 2d 829. 

Plaintiff's second assignment of error is: "The court erred in its ex- 
planation of the law on the subject to the jury. This assignment of error 
is based upon plaintiff's exception #2 (R. p. 65)." Her third and last 
assignment of error is: "The court erred in its explanation of the law 
on the subject to the jury. This assignment of error is based upon plain- 
tiff's exception #3 (R. p. 67)." We have stated again and again that 
the error relied upon should be definitely and clearly presented, and 
the Court not compelled to go beyond the assignment of error itself to 
learn what the question is. Balint v. Grayson, 256 N.C. 490, 124 S.E. 
2d 364; Strong's N. C. Index, Vol. 1, Appeal and Error § 19, p. 90 (Sup- 
plement p. 31). In addition, these assignments of error are "broad- 
side," in that these assignments of error in themselves do not point out 
any particular parts of the charge objected to, but require an exam- 
ination of the charge. However, in spite of the defective and faulty as- 
signments of error, we have examined the charge as a whole, and find 
no error sufficiently prejudicial to justify disturbing the verdict and 
judgment entered. 

The jurors here were the sole judges of the credibility of the wit- 
nesses. They had a right to believe all that a witness testified to, or to 
believe nothing that a witness testified to, or to  believe part of the 
testimony and to disbelieve part of it. It is manifest from a careful 
reading of the three pages of plaintiff's testimony on direct examination 
and of the nine pages of her testimony on cross-examination, and of 
the testimony of her witnesses, that  the plaintiff's and defendant's 
married life, certainly since their first separation in 1957, has been one 
of discord and strife, and that her evidence would permit a jury to 
answer the issues submitted to them either in her favor or against her, 
as they found the facts to be under a charge free from prejudicial error. 

I n  the trial below plaintiff has shown no prejudicial error. 
No error. 

STATE OF NORTH CAROLINA v. RUDY CLEGG BRUTON AND WILLIE 
JUNIOR SMITH. 

(Filed 2 June, 1965.) 

1. Criminal Law ss 99, 104- 
Upon a motion for judgment as of nonsuit or for a directed verdict a t  the 

close of the State's evidence, and renewed by the defendant after the intro- 
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duction of his own evidence, all the evidence upon the whole record tend- 
ing to sustain a conviction will be considered in the light most favorable to 
the State, and the State is entitled to erery reasonable inference to be 
drawn therefrom. 

Ckiminal Law 8 101- 
Nonsuit is properly denied if there is substantial eridence of defendant's 

guilt of erery essential element of the offense charged, and it is immaterial 
whether such evidence is direct or circumstantial, or both. 

Criminal Law § 8 5 -  

Where officers take the defendant to the cell of a confederate for the pur- 
pose of having defendant repeat certain incriminating statements in the 
presence of the confederate, and the officers permit defendant to interrogate 
the confederate, eliciting exculpatory statements, whereupon the officers 
stop the questioning, defendant is justified in declining to make any further 
statements in the presence of the confederate, and the State is bound by 
the exculpatory statements in the absence of eridence of other facts or cir- 
cumstances tending to show them to be false. 

Criminal Law 5 9- 
In  order for a person who is present at the scene of the crime to be 

guilty as  an  aider and abetter there must be some evidence tending to 
show that such person, by word or deed, gave active encouragement to the 
perpetrator, or by his conduct made it known to the perpetrator that he 
was standing by to render assistance when and if it should be necessary. 

Criminal L a w  5 99- 
On motion to nonsuit, the court will consider not only defendant's eri- 

dence which explains or makes clear that offered by the State but also de- 
fendant's evidence which rebuts the inference of guilt when it is not incon- 
sistent with the State's evidence. 

Honlicide 20- Evidence wllich fails to show defendant was  pres- 
e n t  a t  scene unt i l  a f t e r  commission of homicide held insufficient to be 
subniitted t o  jury. 

The State's evidence tended to show that an officer stopped a Chevrolet 
automobile with four Neqro occupants and parked his patrol car back of 
it, that one of the Negroes ran into the adjacent cornfield. pursued by 
the officer, nho  fired shots over his head, whereupon two of the Negroes 
drove off in the automobile, and that the officer was later found lying in 
the cornfield with a fractured bliull and with four pistol wounds in his 
head. with expert testimony that the wounds were inflicted while the officer 
was lying uncon\cious, and thdt tile blow to the head nould render him 
rnlcon\cious The Stilte further introduced evidence that the patrcll car 
was later d r i ~ e n  into the noods and that the shoe print of defendant was 
found in the cornfield near the  bod^ of the officer, but the State introduced 
testimony of witnesses 1~110 passed the rcene nho  testified that the7 saw 
defendnnt or a "light qkinned man" talking to the patrolman beside the 
Che~rolet and later standing becid~ the pntrol car, but none testified that 
they s a v  the patrol car parked on the highnay with no perwn near it. The 
State further introduced testimony of statements of defendant that a t  the 
time tbe shots were fired he was standing beside the patrol car, that his 
coin~anion came out of the cornfield with a pistol and drove the patrol car 
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into the woods, and that defendant thereafter went into the cornfield where 
the officer was lying and then turned and walked away. Held: Taking all the 
evidence as  true, it does not place defwdant in the cornfield until some- 
time after the fatal shots were fired, and therefore the evidence is insuffi- 
cient to be submitted to the jury on the issue of defendant's guilt. 

PARKER, J., dissents. 

APPEAL by defendant Bruton from Fountain, J., 7 December 1964 
Special Criminal Session of HOKE. 

Criminal prosecution tried upon indictment charging the defendants 
with the first degree murder of Highway Patrolman William T. Herbin. 

The evidence disclosed by the record is tha t  Rudy Clegg Bruton 
(Bruton), Albert Reaves (Reaves) , Willie Allen (Allen), and Willie 
Junior Smith (Smith) left Pinehurst Monday afternoon, 31 August 
1964, riding in a 1957 black Chevrolet sedan which belonged to Allen. 
The defendant Bruton had made arrangements with Allen to take him 
to Fayetteville where Bruton wanted to do some shopping for himself 
and his children. 

A t  first, defendant Bruton was driving the car and stopped a t  a fill- 
ing station where he purchased two dollars worth of gas and three cans 
of beer. Bruton testified: "I did not drink a whole can; we divided 
the three cans among the four of us." When the four left the gas sta- 
tion, the defendant Smith was driving; Allen, the owner of the car, 
sat  in the front seat with Smith; Reaves and Bruton were sitting in 
the rear seat. 

The State's evidence tends to show that  while traveling on Highway 
401, about 8% miles north of Raeford, North Carolina, Smith saw a 
Highway Patrolman coming behind him and he pulled over and stopped. 
Patrolman William T .  Herbin drove his patrol car onto the shoulder 
of the road and parked i t  behind the Allen car. The Patrolman got out 
of his patrol car and went to the driver's side of the Chevrolet and asked 
Smith for his driver's license and registration card. Smith did not have 
a license but gave the Patrolman an envelope, and Allen began look- 
ing in the glove compartment for his registration card. Before the reg- 
istration card F a s  found, all of the occupants of the Chevrolet, except 
Allen, had gotten out of the car and the Patrolil~an indicated he was 
going to arrest all of them, except Bruton, for public drunkenness. 

Reaves testified that  before the Patrolman got the contents out of the 
envelope n.hich Smith had handed him, "Smith ran to the cornfield and 
the Patrolman Tvas in behind him, hollering 'Halt '  and he shot straight 
up in the air, and I didn't see no more than that. I didn't see Bruton 
any more " * * . I stepped right back and got in the Icft-hand side of 
the car and took off. I told Willie (Allen) they would arrest us. * * * 
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I just went on the road to where I 'seed' the road turn off, to get out of 
the way of the Patrolman in case he caught Smith and came back he 
wouldn't see us." On cross examination, this witness testified: "* * * 
The only person the Patrolman didn't arrest was Rudy Clegg Bruton; 
he wasn't drunk. * * * When Willie (Smith) ran to the cornfield and 
the officer went running after him, shooting over his head, I said to Will 
(Allen), 'I am gone from here,' and I got right in the car and took 
off. * * *" 

Allen testified: "* * * The Patrolman was talking to Willie Junior 
Smith a t  the time. (The Patrolman and Smith a t  that  time were stand- 
ing near the right side of Allen's car and Allen was sitting on the right 
side of the front seat.) Rudy Clegg Bruton was in the car, too. H e  got 
out and Reaves got out. Well, there was talking there; I don't know 
what they was talking about out there, but  I know all a t  once, Willie 
(Smith) taken off; Bruton, he taken off and the Patrolman. Willie took 
off first into the  cornfield; Rudy Clegg Bruton went right behind Willie 
Junior. The Patrolman, he was running on out there and he just pulled 
his pistol and shot it and said, 'Halt.' * " " Well, Albert (Reaves) 
got under the wheel and I said, 'Well, let's go.' I * * * left with 
Reaves." On cross examination, this witness testified: "The truth about 
i t  is, I was drunk " * *. I don't know whether the Patrolman had 
placed both Reaves and me under arrest for being publicly drunk; I 
didn't hear nothing about it." 

Immediately after Smith ran, Reaves and Allen left the scene in 
Allen's car with Reaves driving. Reaves drove north on Highway 401 
for a quarter of a mile, turned left on a dirt road, and had driven sev- 
eral miles when they had a blowout. .illen was too drunk to walk and 
stayed in the car, n e n t  to sleep and was found asleep in the car some- 
time during the night by a Patrolman. Renves wallted back to his 
home near Pmehurst, arriving there about 11:30 P.M.  

J. R .  3lcPlierson, a witness for the State, testified that  between 3:30 
and 4:00 P.M. on 31 August 19G-2 lie had occasion to be on Highti-ay 
401; that  he passed a 1937 black Chevrolet on a dirt road on which he 
was riding just before he entered tile higll~vay. The car n-as occupied 
by t ~ o  men. Tha t  he turned mto the highway and drove south by the 
patrol car and saw a "bright skinned man," wliom he identified as 
Bruton, standing in front of the patrol car. Tha t  around 5:00 o'clock 
when he returned he saw Smith walking (south) on the ~ ~ r t  side of 
Highway 301, not quite a mile from the cornfield, going toward Rae- 
ford. The 1937 Chevrolet was nowhere in the area;  the patrol car was 
parked in the woods on the same side of the road where i t  was orig- 
inally parked. 
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Roy Brock, another witness for tlie State, testified that between 3:30 
and 4:00 P.M. on the day in question he was working near this corn- 
field, which contained approximately two acres in a triangular shape; 
that he heard four shots in rapid succession; that he did not recall 
hearing any other shots. 

William Wooten testified: "* * * I was on Highway 401 in the vi- 
cinity of the Hoke County line on the afternoon of the 31st of August 
196*, headed from Raeford into Fayetteville, soinething between 3:30 
and 4:00 o'clock. Paul Butler, who I n-ork with, mas the driver and I 
was sitting on the right-hand side of the car. Before arriving a t  this 
area I saw a patrol car located on the right-hand shoulder of the road, 
headed toward Fayetteville; there was a fifty-seven black Chevrolet 
in front of it. I saw one man on the right-hand side of the patrol car, 
with his hand on it. I saw two men in the black Chevrolet, in the front 
seat. I did not see the Patrolman there. The man I saw with his hand 
on the patrol car was a light skinned man, heavy set, and that is all I 
know. The two inen in the black Chevrolet were colored men is all I 
could tell." On cross examination, this witness further testified: "I saw 
a light skinned man standing on the road beside the patrol car and two 
men in the other car; I did not see the I'atrolman and didn't see an- 
other man. I could not say Bruton is the man I saw; i t  was a light 
skinned man like that. At  the time I saw him I did not see the defen- 
dant Smith but saw the trvo other men sitting in the car." 

Several other State's witnesses testified that they passed by this 
cornfield on this particular afternoon and saw a "bright skinned man" 
standing by the patrol car. Some of these witnesses identified the man 
as the defendant Bruton. Mrs. Wyatt  Upchurch testified that she was 
on Highway 401 on this particular afteriioon; that "* * * I saw a pa- 
trol car in the area of RIrs. Thompson's house middleway of the corn- 
field parked beside the road, on the same side of the road that I was 
traveling, in tlie direction of Fayetteville. There was a dark skinned 
man coming out of the cornfield and the light skinned man was stand- 
ing back of the patrol car. I did not see anyone else in the area a t  the 
time, nor any vehicles nor a Highway Patrolman. After the dark skin- 
ned man came out of the cornfield he went around to the driver's side 
and a door opened * * * I don't know whether he got in or not. You 
could tell the dark skinned man was in a hurry as he came out of the 
cornfield. I saw nothing else as I passed." 

Bruton made certain statements, according to the State's evidence, 
tending to shorn that lie had been near the body of the deceased in the 
cornfield. According to Sheriff David Barrington's testimony, Bruton 
stated to him in the presence of Patrolman R. F. Williamson, that "if 
he (Bruton) did hit him, he didn't hit l i in~ with his gun." Bruton fur- 
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ther stated to Patrolman Williamson that "he had heard tlie shots fired 
in the field, that he was beside the patrol car a t  that time, out a t  the 
highway, and that he had heard several shots, and that Willie Smith 
came out of the cornfield and as he approached the patrol car that he 
saw a shining pistol in Willie Smith's pocket." Patrolman TT7illiamson 
further testified that Bruton told him that "he (Bruton) looked a t  the 
pistol and says, 'Is that the Patrolman's gun?' And Willie Smith said 
i t  was. * * * ( H ) e  (Bruton) said he took the pistol and held it in his 
left hand for two or three seconds. He  stated then that lie gave the 
pistol back to Willie Smith, and Willie Smith put the pistol in his 
pocket, got in the patrol car and moved the patrol car down in tlie 
woods. He (Bruton) stated as Willie Smith drove the patrol car down 
into the woods, that he (Bruton) went into the cornfield, up to the area 
where Herbin was lying, looked a t  Herbin, and turned around and 
walked out to the north end of the cornfield, and went over to 3Irs. 
Thompson's house and asked for a ride into Fayetteville. He  stated to 
me that Mrs. Thon~pson told him that her husband was sick and she 
did not drive. He then stated that he saw Willie and they broke up and 
he went into Fayetteville * " "." 

I t  appears from the record that after Bruton made a statement to 
Sheriff Barrington and Patrolman Williamson, they asked Bruton if he 
would go down to the next cell and make the same statement in the 
presence of Smith, and he said he would. TTThen Bruton, the Sheriff 
and Williamson arrived a t  Smith's cell, Patrolman Williamson testi- 
fied, "* * * I told Rudy Clegg Bruton to go ahead and make the 
statement, and then he said, 'May I ask some questions?' or 'May I 
ask a question?' and I replied to him that he could. And then he asked 
Willie Smith, 'Willie, did you see me go in the cornfield?' or lYou didn't 
see me go in the cornfield,' or words to that effect and Willie said, 
'No.' And lie said, 'TTTillie, did I hare anything to do l ~ i t h  this situa- 
tion?' or this murder or trouble that I am in. And then I said, 'Rudy, 
just a moment. I brought you down here to tell the same thing that 
you told up there in the cel!, not to cross examine or to question Willie; 
you go ahead and tell him what you told Sheriff Barrington and I.' " 
These officers were then unable to gct Bruton to make the statenlent 
they wanted him to make in the presence of Smith. 

The body of Patrolman Herbin n-a;l discovered about 9:30 P.M. on 
the night of 31 August 1964; it was lying near the edge of the cornfield 
which the Patrolman had entered in his pursuit of Smith, a distance of 
110 feet from where he had parked his patrol car on Highmty 401. 9 c -  
cording to the State's evidence, 'l* " * The corn was so thick you 
could not see very well from one or two rows. You can stand in one 
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row and i t  would be hard to see anything two rows away. The corn 
was in excess of six feet." 

A footprint, similar to  the print of the shoe worn by Bruton, was 
found in the cornfield near the body of' the deceased. Haywood Star- 
ling, a Special Agent of the North Carolina Bureau of Investigation, 
testified as follonrs: "* * * ( T ) h e  similarities which I found in these 
two exhibits include a similarity of length and also in addition include 
a similarity of contour of sole. I found also similarity in wear of the 
heel, included in the shoe which I hold, and similarities of wear in- 
cluded in the cast which I also hold. * * * 

('From my comparison of these two exhibits, I have an  opinion satis- 
factory to myself as to whether or not the impression made by  that  
mold and the left shoe of Exhibit Number 11 (shoe of the defendant 
Bruton) are the same. It is my opinion that  the impression represented 
by the cast in State Exhibit 15 could have been an impression of the 
left shoe included in State Exhibit 11, and further that  i t  not only 
could have been, but was impressed by the shoe in State Exhibit 11, or 
another shoe of the same similarities whirh I have testified to." This 
witness was not present when the cast referred to was made. 

The  State's evidence further tends to establish tha t  Bruton had a 
residue of chemicals on the back side of his left hand which could have 
been left by the firing of a pistol. Tests of the palms and webs of Bru- 
ton's hands were negative with regard to the metals normally found on 
the hands of a person who has recently fired a pistol. 

Dr.  W. S. Giliner testified in substance that  he examined the body 
of Patrolman Herbin on 3 September 1964 and discovered five injuries, 
four of which mere penetrating wounds and a fifth a crushing fracture 
of the skull. The fracture was located over the left frontal bone, ex- 
tending from the left eyebrow upward a distance of two inches, and 
was about two and a half inches wide. "That is what we call a de- 
pressed fracture." Of the four penetrating wounds, tliree were located 
on the face and one behind the right ear. Of those on the face, one was 
located just to the right of the nose, about three-quarters of an inch 
belom the eyelid. This wound entered a t  this point, fracturing the 
bone. The second wound was located about an  inch belom the right 
cheekbone, and about two and a half inches from the midline of the 
upper lip. The third wound on the face was lower in the right jaw- 
bone. 

The three bullets which passed through the head of Patrolman Her- 
bin were found imbedded in the ground where they had penetrated to 
a depth of approximately six inches. Dr .  Gilmer further testified that  
in his opinion the wounds were inflicted by bullets passing through the 
head from a gun discharged after Patrolman Herbin was unconscious 
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and immobile. All three wounds r e r e  exactly parallel, one to  the other. 
"In my  opinion the three wounds I have described were the cause of 
death." The bullet that entered behind tlle right ear was removed sev- 
eral days later. 

Dr.  Duncan S. Owen testified: "" " * I " " * have an  opinion from 
my examination that  the fracture of the left forehead mould have 
caused death; I have an opinion that  the fracture ~ o u l d  have rendered 
him unconscious, immediately unconscious." 

At the close of the State's evidence, the defendant Bruton moved for 
a directed verdict of not guilty. The motion mas denied. 

The defendant's evidence tends to show that  Bruton is a man of 
good character; that  he had never been charged with any infraction 
of the law prior to his indictment in this case; that  he graduated from 
Peabody High School in Troy, North Carolina, in 1961, and attended 
Winston-Salem State College for one year;  that  in August 1964 he was 
employed as a bartender a t  Whispering Pines and had previously held 
a similar position a t  the Pinehurst Country Club; that  some of his du- 
ties included making the bank deposits for the club and getting the mail 
from the postoffice; tha t  on 31 August 1964 i t  had rained over the week 
end and the ground mas too wet to play golf and his boss told him he 
could close up the bar and have the day off after he made the bank 
deposit and got the mail. Tha t  afternoon, Bruton made an  agreement 
with Allen to take him to Fayettcville. H e  had never seen Reaves 
prior to that  day, and while he knew Smith and Allen he had never as- 
sociated with either of them until he started on this trip to  Fayetteville. 

Bruton testified that  the Patrolman asked him if he had a driver's 
license and tha t  he told him he did, and that  he showed him his driv- 
er's license; that  the Patrolman asked him to drive the car and follow 
him to Raeford. H e  (the Patrolman) then put Allen and Reaves under 
arrest, told Smith to  ride with him, and Reaves and Allen to ride v i th  
him (Bruton). Rcaves and Allen were in the front seat and he (Bru- 
ton) was under the steering wheel. "" * " (T) he Patrolman saw Willie 
take off for the field and the Patrolman took off beliind him and lie 
taken the pistol and fired i t  into the air right behind him. The Patrol- 
man was running after Willie through the field, shooting over his head. 
H e  shot up in the air once before he entered tlle cornfield. Reaves and 
JTill (Allen) tried to get me to drive on and I wouldn't drive off be- 
cause the Patrolman had put us under arrest. * " " I then got my 
raincoat out of the car and walked to the Patrolman's car and stayed 
right there at  the patrol car. TJ7ill and Reaves drove off " * *." 

Defendant Bruton further testified that  he heard shots while he mas 
standing by the parked patrol car on the highway a short time before 
defendant Smith came back out of the cornfield; that  he asked Smith 
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why he ran from the Patrolman and that Smith said "he had been in 
prison for three years for driving without an operator's license." De- 
fendant Bruton also testified tliat Smith told him that he and the Pa- 
trolman had "wrestled over the gun and it started going off and one 
of the bullets grazed his (the Patrolman's) arm or shoulder, like, and 
tliat was all." That he and Smith started walking toward Fayetteville 
when Smith decided to go home and they parted. Bruton continued to  
Fayetteville to do his shopping; he then returned home by bus where 
he was arrested later that night. 

With respect to the chemicals found on the back of his left hand, 
Bruton testified that sometime during the night of 31 August 1964, he 
was arrested and put in the back seat of the officer's car with the de- 
fendant Smith and that his left hand was handcuffed to Smith's right 
hand and they were carred to jail in Raeford. 

At the close of all the evidence, the defendant Bruton renewed his 
motion for a directed verdict of not guilty. The motion was again de- 
nied. From a verdict of guilty of murder in the first degree with the 
recommendation that his punishment be imprisonment in the State's 
Prison for life, and from the judgment entered pursuant thereto, the 
defendant Bruton appeals, assigning error. 

Attorney General Bruton, Deputy Attorney General Harry W. Mc- 
Galliard for the State. 

H. F. Seawell, Jr., for defendant Bruton. 

DENNY, C.J. The defendant's only exceptions and assignments of 
error are (1) to the failure of the court below to direct a verdict of not 
guilty a t  the close of the State's evidence: (2) in denying the renewal 
of the motion of the defendant for a directed verdict of not guilty; and 
(3)  to the failure of the court below to set aside the verdict. 

Upon a motion for judgment as of nonsuit or for a directed verdict 
a t  the close of the State's evidence, and renewed by the defendant after 
the introduction of his own evidence, all the evidence upon the whole 
record tending to sustain a conviction will be considered in the light 
most favorable to the State, and the State is entitled to every reason- 
able inference to be drawn therefrom. S. v. Kelly, 243 N.C. 177, 90 S.E. 
2d 241; S. v. lilz~ckkohn, 243 N.C. 306, 90 S.E. 2d 768; S. v. Smith, 237 
E.C. 1, 74 S.E. 2d 291; S. v. McKinnon, 223 K.C. 160, 23 S.E. 2d 606. 

The State concedes in its brief that the sole question presented on 
this appeal is ndietlier or not there was enough evidence to go to the 
jury on the question of the defendant's guilt of murder in the first de- 
gree. 
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~~~~~~~~ 

The State cites and quotes from S.  v. Redfern, 246 N.C. 293, 98 S.E. 
2d 322, as follows: "Where two persons aid or abet each other in the 
commission of a crime, both being present (either actually or construc- 
tively), both are principals and are equally guilty. S. v. Hollaml, 234 
N.C. 354, 67 S.E. 2d 272; S.  v. Jarrell, 141 N.C. 722, 53 S.E. 127. 

" 'A person aids or abets in the conimission of a crime within the 
meaning of this rule when he shares in the criminal intent of the actual 
perpetrator (8. v. Ozendine, 187 N.C. 658, 122 S.E. 568), and renders 
assistance or encouragement to him in the perpetration of the crime.' 
S. v. Birchfield, 235 N.C. 410, 70 S.E. 2d 5." 

This Court, speaking through Higgins, J., in S. v. Stephens, 244 N.C. 
380, 93 S.E. 2d 431, said: "We are advertent to the intimation in some 
of the decisions involving circumstantial evidence that to withstand a 
motion for nonsuit the circumstances must be inconsistent with in- 
nocence and must exclude every reasonable hypothesis except that of 
guilt. We think the correct rule is given in S. v. Simmons, 240 N.C. 780, 
83 S.E. 2d 904, quoting from S.  v. Johnson, 199 N.C. 429, 154 S.E. 730: 
'If there be any evidence tending to prove the fact in issue or which 
reasonably conduces to its conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
regard to it, the case should be submitted to the jury.' The above is 
another way of saying there must be substantial evidence of all ma- 
terial elements of the offense to withstand the motion to dismiss. I t  is 
immaterial whether the substantial evidence is circumstantial or direct, 

. The foregoing rule has been followed in S. v. Homer, or both. * * * " 
248 N.C. 342, 103 S.E. 2d 694; S. v. Haddock, 234 N.C. 162, 118 S.E. 2d 
411; S. v. Casper, 256 N.C. 99, 122 S.E. 2d 805; S.  v. Thompson, 256 
N.C. 593, 124 S.E. 2d 7%; and S. v. Moore, 262 N.C. 431, 137 S.E. 2d 
812. 

In  analyzing the State's evidence, we find that notwithstanding 
Allen's statement to the effect that Bruton ran into the cornfield with 
Smith, the State's witness Wooten testified that lie passed along High- 
way 401 on the afternoon in question and saw two colored men in the 
1957 black Clievrolet and that he saw one man on the right-hand side 
of the patrol car; that he did not see a Patroln~an there and did not 
see any other man. In describing the man who was standing beside the 
patrol car, he testified: "I could not say Bruton is the man I saw; it 
was a light skinned man like that." The State's evidence clearly shows 
that Reaves and Allen did not tarry long after Smith ran into the corn- 
field with the Patrolman following him. 

The State introduced some thirty-five or forty witnesses in the trial 
below, and of the witnewes who testified that they passed along High- 
way 401 and saw the Patrolman talking to the occupants of the 1957 
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black Chevrolet, or that they saw a patrol car parked on the highway, 
each one of them either placed Bruton or a "light skinned man" talking 
to the Patrolman beside the Chevrolet or standing beside the patrol car. 
Nonc of these witnesses testified that, he or she saw the patrol car 
parked on the highway with no person near it. Without exception, these 
witnesses testified that Bruton mas standing by or near the patrol car 
or that a "light skinned man" was a t  the patrol car. 

The evidence further disclosed that when Mrs. Wyatt  Upchurch drove 
along this highway and saw the dark skinned man coming out of the 
cornfield, she saw the light skinned man standing back of the patrol 
car. Mrs. Upchurch, it appears from the evidence, was the last wit- 
ness to see the patrol car before i t  was driven into the woods. 

Furthermore, if i t  be conceded that Bruton told the officers every- 
thing which they testified he did tell them, then Bruton was not placed 
in the cornfield until sometime after the four shots were fired and Smith 
had returned to the highway; that Patrolman Herbin was dead when 
Bruton saw him a t  the place where he was later found. 

I n  the case of S. v. Ham, 238 N.C. 94, 76 S.E. 2d 346, this Court, in 
substance, held that in order to render one who does not actually par- 
ticipate in the commission of the crime guilty of the offense committed, 
there must be some evidence tending to show that he, by word or deed, 
gave active encouragement to the perpetrator or perpetrators of the 
crime, or by his conduct made i t  known to such perpetrator or perpe- 
trators that he was standing by to render assistance when and if it 
should become necessary. 

In  S. v. Birchfield, 235 N.C. 410, 70 S.E. 2d 5 ,  Ervin, J., speaking for 
the Court, said: "The mere presence of a person a t  the scene of a 
crime a t  the time of its commission does not make him a principal in 
the second degree; and this is so even though he makes no effort to 
prevent the crinle, or even though he may silently approve of the crime, 
or even though he may secretly intend to assist the perpetrator in the 
commission of the crime in case his aid becomes necessary to its con- 
summation. S. v. Hart, 186 X.C. 582, 120 S.E. 345; S. v. Hddretlz, 31 
K.C. 440, 51 Am. D. 363." See also S. v .  Bzirgess, 245 N.C. 301, 96 S.E. 
2d 54 and S. v. Banks, 242 K.C. 304, 87 S.E. 2d 558. 

When the officers took Bruton to Smith's cell for the purpose of 
having him repeat a statement that Patrolman MTilliamson testified 
Bruton had made to him and Sheriff Barrington, Bruton requested 
permission to ask Smith some questioils. Permission was granted; but 
when these officers realized that the questions asked by Bruton and the 
answer given by Smith tended to exculpate Bruton from having been 
with Smith in the cornfield, these officers stopped the questioning. Un- 
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der the circumstances, Bruton was fully justified in declining to make 
any further statements before Smith. 

In  the case of S. v. Carter, 254 N.C. 475, 119 S.E. 2d 461, this Court 
said: "When the State introduces in evidence exculpatory statements 
of the defendant which are not contradicted or shown to be false by 
any other facts or circumstances in evidence, the State is bound by 
these statements. S. v. Todd, 222 N.C. 346, 23 S.E. 2d 47; S. v. Boyd, 
223 N.C. 79, 25 S.E. 2d 456; S. v. Watts, 224 N.C. 771, 32 S.E. 2d 348; 
S. v. Ray, 229 N.C. 40, 47 S.E. 2d 494." S. v. Gaines, 260 N.C. 228, 132 
S.E. 2d 485. 

Likewise, the State did not rebut, contradict, or in any manner seek 
to refute the testimony of the defendant to the effect that upon his 
arrest he was placed in the back seat of the officer's car and his left 
hand was handcuffed to Smith's right hand and they were carried from 
Pinehurst to Raeford in that condition. This constituted defendant's 
explanation of why he had certain chemicals on the back of his left 
hand. 

On a motion to nonsuit, the defendant's evidence which explains or 
makes clear the evidence of the State may be considered. Strong's North 
Carolina Index, Vol. I, Criminal Law, 8 99; S. v. Null, 239 N.C. 60, 
79 S.E. 2d 354; S.  v. Smith, 237 N.C. 1, 74 S.E. 2d 291; S. v. Bryant, 
235 N.C. 420, 70 S.E. 2d 186 ; S. v. Sears, 235 N.C. 623, 70 S.E. 2d 907. 

On a motion for nonsuit, the foregoing rule also permits the consid- 
eration of defendant's evidence which rebuts the inference of guilt when 
i t  is not inconsistent with the State's evidence. S. v. Oldham, 224 N.C. 
415, 30 S.E. 2d 318. 

No one would attempt to minimize the atrocious and indefensible con- 
duct of the person who murdered Patrolman Herbin. Even so, this de- 
fendant is entitled to his liberty unless the State's evidence was suffi- 
cient to support his conviction. 

After a careful consideration of all the State's evidence, and so much 
of the defendant's evidence as it is permissible for us to consider on a 
motion for judgment as of nonsuit or for a directed verdict, we have 
concluded that the evidence against this defendant is insufficient to sus- 
tain the verdict rendered beiow, Therefore, the judgment entered by 
the court below is 

Reversed. 

PARKER, J., dissents. 
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TOXJIY EDWARD HUGHES, sr HIS NEXT FRIEND, C. E. HUGHES V. PAUL 
DAVID VESTAL AXD DONALD WAYNE VESTAL. 

(Filed 2 June. 1966.) 

1. Evidence § 24- 
Eren a competent public record or document must be properly identified, 

verified or authenticated by some recognized method before it may be in- 
troduced in eridence. 

2. Automobiles § 38- 
A chart or table of distances required to bring automobiles traveling a t  

particular speeds to a stop, even though prepared by the Department of 
Motor Vehicles as  an aid to driver education, is incompetent in evidence, 
even as a guide, to show a t  what distance the particular plaintif€ could have 
stopped his car under the particular circumstances of the accident in suit. 

3. Evidence § 16- 
A chart of distances a t  which motor vehicles traveling a t  given speeds 

can be stopped is not competent in evidence as experimental evidence, since 
an experiment ordinarily involves the re-enactment of the occurrence under 
investigation under substantially similar circumstances, and must ordinarily 
be introduced in evidence by the testimony of the experimenter. 

4. Evidence § 3- 
While the courts may talie judicial notice of reaction time of motorists 

and the distance a t  which a rehicle trxveling a t  a given speed can be stop- 
ped, the courts can do so only within recognized judicial limits with re- 
spect to whether a particular result is possible or impossible as  a matter 
of common knowledge, but the courts cannot take judicial notice of precise 
reaction times or s top~ing distances set forth in a chart or published table. 

Matters of which a court will take judicial notice are necessarily uni- 
form or fixed, and a disputable matter cannot be classified as common 
knowledge. 

6. Appeal a n d  E r r o r  4- 
Where plaintiff's action is dismissed upon the jury's verdict answering 

the issues of negligence and contributory negligence both in the affirmative, 
defendant is not the party aggrieved by the judgment and may not appeal 
for the purpose of presenting his contention that the court erred in refus- 
ing to nonsuit plaintiff's action, but may appeal from nonsuit of his counter- 
claini against plaintiff. 

7. Automobiles 41f- 
Evidence that clefendant's car, headed west, was parked, with the park- 

ing lights burning, on the south side of the highway, extending 4 to 4% 
feet onto the hard surface, that it could be seen some 300 feet to the west 
from which plaintiff approached, and that plaintiff's vehicle left skid marks 
for some 145 feet before impact in such manner as to indicate loss of con- 
trol, and collided with defendant's car, held sufficient to be submitted to 
the jury on the issue of plaintiff's negligence upon defendant's counter- 
claim for damages to his car. 



N.C.] SPRING T E R M ,  1965. 501 

8. Automobiles § 9- 
Stopping on a highway in violation of G.S. 20-161 is negligence pcv se, 

but whether such violation is the proximate cause of injury in a particular 
case is ordinarily a question for the jury. 

APPEAL by plaintiff and defendant Donald Wayne Vestal from Mc- 
Connell, J., October 1964 Civil Session of DAVIDSON. 

Action to recover damages resulting from a collision of automobiles. 
This is plaintiff's version of the occurrence: About 10 minutes after 

midnight on 19 M a y  1963 plaintiff (17 years of age) was operating an  
Oldsmobile eastwardly on Cid Road (Rural Public Higlimay 2318) in 
Davidson County. I t  is an asphalt road, 16 feet wide. T h e n ,  or just 
before, plaintiff reached the crest of a hill, he saw about 100 to 150 
feet in front of him dim lights of another vehicle in his lane of travel; 
he couldn't tell a t  the moment whether the vehicle was standing, mov- 
ing toward him or entering the highway. The hill obstructed his view 
until he was a t  or near its crest. Plaintiff's speed was 50 to 53 miles per 
hour (the speed limit a t  this point was 55) ; lie applied brakes but could 
not stop in time to avoid collision. The Oldsmobile was equipped with 
power brakes in good condition; the tires were relatively new and had 
good tread. The  right front of the Oldsrnobile collided with the right 
front of the other vehicle, a Ford. The Ford had been parked and was 
standing on the south side of the highway, headed west, partly on the 
shoulder and extending 4 to 43$ feet onto the hardsurface. The shoulder 
a t  that point mas 2 to 2195 feet vide. The Ford was registered in the 
name of Paul David Vestal. I t  had been parked there, in front of the 
home of Edsel Harris, by Donald Wayne Vestal (Donald),  son of Paul 
David Vestal. Donald, age 23, mas a member of his father's household. 
There was a private driveway leading from the liigllway into the Harris 
premises, the d r ive i~ay  was suitable for parking vehicles off the high- 
way. As a result of the collision plaintiff suffered bodily injury. 

Plaintiff instituted this action against the Vestals, father and son. 
H e  alleges that  his injuries were caused by defendants' negligence, con- 
sisting of parking the Ford on the paved portion of the highway when 
i t  was practicable to  park it off the highway, parking i t  without leaving 
an  unobstructed width of 13 feet of p:lvement, parking it a t  a place 
where there was not an unobstructed view of the vehicle for 200 feet in 
both directions, and parking i t  on the south side of the highway headed 
west n~ithout proper lights. 

Defendants' version: Donald had taken Doraleen Harris, daughter 
of Edsel Harris, to a movie. Upon their return, Donald had parked the 
Ford, parking lights on, in front of the  allwa way to the Harris home 
and as far  on the shoulder as lir could get. H e  did not park in the 
gravel driveway because Mrs. Harris was ill and the noise would dis- 
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turb her. Donald and Doraleen walked to the front porch and were talk- 
ing. A car, going east, passed without incident. The weather mas clear 
and the highway was dry. A few minutes later they heard the roar of 
the Oldsmobile approaching, going east also. There was no other traffic. 
Then they heard tires "squalling." The Oldsmobile skidded forward 
in an irregular course. ". . . the headlights (were shining) out in the 
woods like maybe the car mas in a broadslide because the whole ~ o o d s  
were lit up. He  seemed to skid along like that, and then hit" the Ford. 
When the cars collided i t  "sounded like dynamite." The Ford was 
knoclied backwards 36 feet and came to rest in the Harris yard. The 
Oldsmobile went 85 feet after the collision and stopped on the north 
side of the highway. After the collision tire marks were found leading 
from the Oldsmobile west 230 feet. From the point of collision these 
marks extended 145 feet west; they "swayed" in an irregular line- 
they "started off sort of swayed, and then swayed back across the road, 
sort of swaying mark." The marks began 50 feet or more west of the 
crest of the hill. By actual test, made later, the lights of a car, parked 
as the Ford was, could be seen a distance of 300 feet by a motorist ap- 
proaching from the west. The highway is straight. Plaintiff lived a 
short distance from the place where the accident occurred and was fa- 
miliar with the highway. Donald was employed and earned wages; he 
lived in the home of his father but paid board. Tliougli the Ford was 
registered in his father's name, it n-as Donald's property. He  bought it, 
paid for it, used it, and paid all expenses of operation and repair. 

Defendants aver that plaintiff was contributorily negligent in that 
he was operating the Oldsmobile in excess of 53 miles per hour and a t  a 
speed greater than was reasonable and prudent and failed to lieep a 
reasonable lookout and maintain proper control. Donald counterclaimed 
for damage to the Ford. 

At the close of all the evidence the court sustained the motion of 
Paul David Vestal for nonsuit, and also plaintiff's motion for nonsuit 
of Donald's counterclaim.  issue^ were subn~itted to the july with re- 
spect to plaintiff's cause of action against Donald. The jury found 
Donald negligent and plaintiff contributorily negligent. Judgment was 
entered dismissing plaintiff's action and Donald's counterclaim. Plain- 
tiff and Donald appeal. 

Tt7alser, Rrinkley, Walaer R. 3IcGirl for plaintiff. 
Jordan, Wright ,  Henson & A7ichols and Hubert E. Olive, Jr., for de- 

fendant Donald W a y n e  Vestal. 

AIOORE, J. We first consider plaint,iffls appeal. 
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Plaintiff contends that  the court erred in the admission of certain 
evidence bearing on the contributory negligence issue. The jury resolved 
that  issue against plamtiff, thereby precluding any recovery of damages 
by him. Defendant alleged, inter alia, that  plaintiff's speed a t  the time 
he first became aware of the presence of the Vestal car ~ v a s  in excess 
of tlie maxiinun~ speed limit of 53 miles per hour. There was no specific 
testimony as to plaintiff's speed otlier than the testimony of plaintiff 
himself. Plaintiff fixed 111s speed a t  50 to 55 miles per hour. There was, 
however, testimony that  plaintiff's car left 230 feet of tire marks- 
145 before reaching the point of collision, and 85 from that  point to 
the place the car came to rest. For proof of excessive speed, defen- 
dants offered and the court admitted in evidence, over the objection 
of plaintiff, a chart entitled "Stopping Distance from Different Speeds 
with Good BrakesJ'- the back page of the 1959 "Driver's Refresher 
Handbook of Traffic Laws and Highway Safety," published by the 
North Carolina Department of Motor Vehicles. Plaintiff also objected 
to the following procedures: (1) Counsel for defendants, referring to 
the chart, stated to  the jury, ". . . fifty miles per hour, driver sees 
danger, 55 feet driver's thinking distance; driver applies brakes 1% feet; 
vehicle braking distance, 211 feet; car stops here." (2) The court in- 
structed the jury as follows: 
- - 

"The Court allowed the defendant to introduce in evidence the 
back page of tlie driver's license instruction book with which many 
of you are familiar. I n  two recent cases our Supreme Court  re- 
ferred to this manual, so this Court allowed it to be introduced into 
evidence; and the defendant brought out from a chart which ap- 
pears therein which appears to show the average stopping speed 
under average conditions, including road conditions, tire conditions, 
car conditions, taking into consideration that  as to a car with good 
brakes and different road conditions, the average stopping speed 
from braking time when driver first sees danger when traveling a t  
fifty miles an hour was 211 feet, including 55 feet reaction time 
or thinking time of driver and getting his foot on the brakes and 
156 feet for braking tnne. I instruct you that  you will consider this 
along with all the other evidence, remembering that  this ii: just 
evidence as to the average that  some persons have found and 
have put in this chart - the average distance that  a car with good 
brakes n.ould .top under average road conditions." 

Plaintiff's objections were well taken: the chart is incompetent and 
its aclmi~sion in evidence was clearly improper and prejudicial. 

I n  the first place, no foundation was laid for the introduction of 
the chart. It was not identified, verified or autlienticatcd by witnesses 
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or other recognized method. Stansbury: North Carolina Evidence (2d 
Ed.) ,  $3 153, 195, pp. 379-381, 512, 513. Furthermore, the chart does 
not qualify as an  "experiment," as tha t  term is ordinarily understood 
in the law of evidence. ". . . an experiment ordinarily involves the re- 
enactment of an occurrence under circumstances substantially similar 
to those which attended the actual occurrence, and for the experiment 
to be competent those attending circumstances must be understood and 
simulated with reasonable ccrtainty . . . The experiment should speak 
for itself and be complete within itself. 'To be admissible in evidence 
. . . the result of the experiment m u d  have a legitimate tendency to 
prove or disprove an  issue arising out of such occurrence.' " Service CO. 
v. Sales Co., 239 N.C. 400, 412, 131 S.E. 2d 9. An experiment is intro- 
duced in evidence by the testimony of the  experimenter. Some courts 
have declared tha t  reaction time or the distance required to stop a 
given vehicle a t  a given speed under given conditions of road surface 
is a proper matter for expert opinion. Young v. Patrick, 153 N.E. 623 
(Ill.) ; Knight v. Knight, 324 P. 2d 797 (Wash.) ; Nuthews v. Carlson, 
130 S. 2d 625 (Fla.) .  There were no expert witnesses in the instant case 
and no one testified even by refercnce to the chart. An expert witness 
must be better qualified than the jury to draw appropriate inferences 
from the facts, and his testiniony must be based on sufficient data. 
Stansbury (2d Ed . ) ,  § 132; Service Co. 7). Sales Co., supra. Courts look 
with disfavor upon attempts to reconstruct traffic accidents by means 
of expert testimony, owing to the impossibility of establishing mith 
certainty the  many factors that  must be taken into consideration. Shaw 
v. Sylvester, 233 N.C. 176, 116 S.E. 2d 331. However, in State v. Gray, 
180 N.C. 697, 104 S.E. 647, expert testimony as to the distance within 
which a certain truck could be stopped when going a t  a certain rate of 
speed was held admissible. But,  of course, a n  unauthenticated chart 
purporting to  show absolute stopping distances is not expert "testi- 
mony" (evidence). 

Without regard to the lack of proper forinality in authenticating and 
presenting the information contained in the chart, we pass to the con- 
sideration of the information itself. The court charged that  tlie chart 
"appears to show tlie average stopping speed under average conditions, 
including road conditions, tire condition., (and) car conditions." Fur- 
ther: "I instruct you that  you  ill consider this along with all the other 
evidence, remembering that this is just evidence as to tlie average that  
some persons have found and have put in this chart - the average dis- 
tance that  a car mith good brakes mould stop under average road con- 
ditions." Defendant-appellee contends that  the court properly permit- 
ted the jury to consider the chart as a guide. There is nothing upon the 
face of the chart to indicate upon what data the stopping distances are 
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based or that  i t  involves average conditions. Bu t  assuming tha t  the 
stopping distances shonm are the result of average conditions, we are 
a t  a loss to perceive how they would furnish guidance in a particular 
case. The chart shows nothing but rates of speed, reaction time and 
braking distances. It does not indicate what an  average driver, car, 
tire, brake or roadway is. What  are the characteristics of the average 
driver? What  is the weight of the average motor vehicle? What  is an  
average tire? What kind and in what condition are "good" brakes? 
What is the composition and condition of an average roadway? The 
chart does not answer these questions. It furnishes no specific standards 
by which the facts of a particular case may be evaluated. The parties 
have had no opportunity to examine and cross-examine those who fur- 
nished the data and made the chart to determine its relevancy, if any, 
to the facts in the case under consideration. 

The weight of authority is that  charts and tables of stopping dis- 
tances are incompetent and inadmissible. Such charts are, we assume, 
based upon experiments conducted by many different motor vehicles 
and drivers a t  different times and places. The information contained 
in the charts is undoubtedly of value in driver education. B u t  in courts 
of law i t  is pure hearsay. The factors involved in stopping automobiles 
are so many and varied that  a fixed formula is of slight, if any, value 
in a given case. The weight of the vehicle, type and condition of tire 
tread, type and condition of brakes, force with which brakes are ap- 
plied, type and condition of roadways, and differences in reaction time 
among individual drivers, are some of the variable factors. A formula, 
in which so many components are variables and in which there is only 
one constant (rate of speed), cannot by projection of a positive result 
(distance), based on speculative averages, be of sufficient accuracy 
and relevancy to rise of its own force to the dignity of evidence in a n  
actual set of circumstances. This and its hearsay character have led t o  
its rejection as evidence in a large majority of the jurisdictions where 
the question has been directly raised. Muse v. Page, 4 -4. 2d 329 
(Conn) ; McDonald v .  Mulvihill, 202 A. 2d 213 (N.J.) ; Smith v. Hardy, 
88 S.E. 2d 865 (S.C.) ; Breshears v. Myers, 266 S.W. 2d 638 (Rfo.) ; 
Tuite v. Union Pacific Stages, 28-1 P. 2d 333 (Ore.) ; Lemons v. Holland, 
286 P. 2d 656 (Ore.) ; Thedorf v. Lipsey, 237 F .  2d 190 (CC, 7C) .  How- 
ever, there are decisions to the contrary. Steffes v. Farmers Mutual 
Auto. Ins. Co., 96 N.W. 2d 501 (Wis.) ; Maim v. Lund, 119 N.W. 2d 
334 (TVis.). There are also some cases in which the tables have had 
appellate application or have been referred to with intimation of ap- 
proval. Dupre v. Union Producing Co., 49 S .  2d 655 (La.) ; Wilson v. 
Williams, 82 S .  2d 71 (La.) ; Autrey v. Swisher, 155 F. 2d 18 (CC, 5C).  
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We adopt the majority view and hold that the published tables of stop- 
ping distances are inadmissible. 

The effect of the ruling of the judge below was to take judicial notice 
of the information contained in the chart. In a great majority of cases, 
in which the problem has been presented, the courts have ruled in favor 
of taking judicial notice of reaction time and stopping distance. But 
in the over~vhelming majority of these cases the courts declined to take 
judicial notice of precise reaction time or stopping distance; they took 
notice only "within judicially recognized limits," e.g., that a car travel- 
ling a t  5 to 10 miles per hour when 30 to 40 feet from a railroad cross- 
ing "could have been stopped almost instantly," Jeffries v. Powell, 221 
N.C. 415, 20 S.E. 2d 561, and that a car travelling a t  33 miles per hour 
could have been stopped within 480 feet, Reece v. Reed, 326 S.W. 2d 
67 (Mo.). There are a few cases in which the courts have taken judicial 
notice of precise stopping distances set out in published tables. See 
Rodi v. Florzda Greyhound Lines, Inc., 62 S. 2d 355 (Fla.) ; Gold- 
smith v. St.  Paul Mercury Indem. Co., 123 S. 2d 797 (La.).  For an ex- 
haustive discussion of the problem of judicial notice of reaction time 
and stopping distances, see "Anno: Evidence - Car - Stopping Dis- 
tance," 84 A.L.R. 2d 979-990. 

We hold that it was improper for the court to take judicial notice of 
the infomation contained in the chart presented in this action. "Courts 
take judicial notice of subjects and facts of common and general knowl- 
edge." Dowdy v. R.  R., 237 N.C. 519, 75 S.E. 2d 639. A matter is the 
proper subject of judicial notice only if' it is "known," well established 
and authoritatively settled. JIatters of which a court will take judicial 
notice are necessarily uniform or fixed and do not depend on uncertain 
testimony. A disputable matter cannot be classified as common knowl- 
edge and  ill not be judicially recognized. McCoy v. Gilbert, 169 N.E. 
2d 624, 84 A.L.R. 2d 964 (Ohio) -dealing mith the problem of judi- 
cial notice of tables of stopping distances. 

In  Yirginia there is a statute providing that courts shall take judicial 
notice of a table of speed and stopping distances (set out in the stat- 
u te) ,  but that the table raises no presumptions. The statute also re- 
quires the courts to take notice that the table is "the result of experi- 
ments made with motor vehicles, unloaded except for the driver, equip- 
ped mith four wheel brakes, in good condition, on dry, hard, approxi- 
mately level stretches of highway free from loose material." Code of 
Va., 8 46.1 - 193. We have in North Carolina no such legislative sanc- 
tion or requirement. 

The trial judge states in the charge that "In two recent cases our Su- 
preme Court referred to this (Driver's Refresher) manual." He  con- 
cluded therefrom, we presume, that the chart in question was compe- 
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tent evidence and a proper subject of judicial notice. Defendant-appel- 
lee asserts that we have so ruled. It is true that this Court has in a 
few cases made casual reference to stopping-distance tables. Brown v. 
Hale, 263 hT.C. 176, 139 S.E. 2d 210; Clayton v. Rimmer, 262 N.C. 302, 
30-1, 136 S.E. 2d 562; Ennis v. Dupree, 262 N.C. 224, 229, 136 S.E. 2d 
702. The references were rhetorical and illustrative rather than judicial 
notice to support decision. In none of the cases has the information con- 
tained in the indicated table formed the controlling or even a significant 
collateral basis for decision. These cases may be construed, perhaps, to 
fall within that class of cases in which judicial notice of stopping dis- 
tance is taken "within judicially recognized limits," not of precise stop- 
ping distances. See Burgess v. Mattotc, 260 N.C. 305, 132 S.E. 2d 577. 
The references may have been misleading. But we now make it clear 
that such tables are not admissible as evidence in the trial of cases and 
are not proper subjects of judicial notice for the purposes of trials of 
cases in Superior Court. 

There must be a new trial of plaintiff's cause of action. 
We now consider the appeal of defendant, Donald Wayne Vestal. 

It raises two questions: (1) Did the court err in overruling said de- 
fendant's motion for nonsuit of plaintiff's action; (2) did the court 
err in sustaining plaintiff's motion for nonsuit of said defendant's 
counterclaim? 

(1) Plaintiff contends that the judgment below was favorable to 
defendant-appellant, he is not aggrieved by the judgment and his ap- 
peal should be dismissed. I t  is well settled that when a judgment is 
favorable to a party and he does not desire a new trial or modification 
of the judgment, his appeal based on some supposed error in the trial 
mill be dismissed. Teague v. Power Co., 258 N.C. 759, 129 S.E. 2d 507; 
Hooper v. Casualty Co., 233 N.C. 154, 63 S.E. 2d 128; McCulloclc V .  

Railroad, 146 N.C. 316, 59 S.E. 882. 
As stated above, there must be a new trial of plaintiff's cause of ac- 

tion. The retrial will proceed upon all of the issues raised by the plead- 
ings-negligence, contributory negligence and damages. The evidence 
may not be the same as that adduced a t  the first trial. Defendant-ap- 
pellant may a t  the proper time, if he is so advised, move for and have 
considered his motion for nonsuit. A decision as to whether, on the 
present record, the evidence makes out a pm'ma facie case of actionable 
negligence as against the said defendant ~vould serve no useful purpose. 
As to plaintiff's cause of action, defendant-appellant is not aggrieved. 

(2) On the other hand, the judgment below is adverse to defendant- 
appellant on his counterclaim, and as to his cause of action stated in 
the counterclaim he desires a trial and a favorable judgment. I n  our 
opinion the court below erred in nonsuiting his counterclaim. The evi- 
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dence in the present record will permit, but not compel, a jury to 
find facts and draw inferences as follon-s: Defendant-appellant was the 
owner of the Ford which he parked in front of the Harris home. Plain- 
tiff, had he been keeping a reasonablc lookout, could have seen the 
Ford during the last 300 feet of his approach. He  did not apply his 
brakes or attempt to bring the car he was driving, Oldsmobile, under 
control until he was 145 feet from the Ford. He was operating the 
Oldsmobile a t  a speed greater than was reasonable and prudent under 
the circumstances and could not bring it under control even by apply- 
ing brakes. He  skidded from side to side, out of control, and collided 
with and damaged the Ford. Had he maintained control, there was 
ample space on the hardsurface for hiin to pass the Ford to the left 
thereof. There mas no other traffic to interfere with his operation. A ve- 
hicle, which proceeded in the same direction as plaintiff, had, a few 
minutes before, passed in safety and without incident. It is true that  the 
violation of the statute relating to "Slopping on Highway," G.S. 20- 
161, is negligence per se. But whether such violation is the proximate 
cause of injury in a particular case is ordinarily a question for the 
jury. Barrier v. Thomas and Howard CO., 205 N.C. 425, 171 S.E. 626; 
Burke v. Coach Co., 198 N.C. 8, 150 S.E. 636. Under the circumstances 
disclosed by the record, i t  is a jury question in the instant case. 

The court allowed the motion of defendant, Paul David Vestal, for 
nonsuit. Neither plaintiff nor defendant-appellant appeals from this 
ruling. It will, therefore, not be disturbed. 

On plaintiff's appeal - 
New trial. 
On defendant-appellant's appeal - Nonsuit of Counterclaim - 
Reversed. 

STATE v. PATRICIA UcLATVEIORN PHILLIPS. 

(Piled 2 June, 1965.) 

1. Homicide 3 13- 
Defendant's contention that the fatal shooting of deceased was purely an 

accident is not an affirmatire defense but is a denial of guilt, and there- 
fore places no burden upon defendant but leares the burden upon the 
State to show beyond a reasonable douht all the essential elements of the 
offense, including intent, and the presumptions arising from the use of a 
deadly weapon do not obtain unless and until the jury finds beyond a rea- 
sonable doubt that defendant intentionally shot deceased. 
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2. Homicide § 23- 
Where defendant contends that the fatal shooting of deceased was purely 

accidental, an instruction to the efl'ect that if the jury found beyond a rea- 
sonable doubt that defendant intentionally shot deceased with a deadly 
weapon defendant would be guilty of murder in the second degree unless 
defendant established to the satisfaction of the jury that the killing mas 
the result of misadventure or accident, must be held for prejudicial error. 

3. Homicide § 31- 
Where defendant on appeal from a conviction of voluntary manslaughter 

contends that the fatal shooting of deceased was purely accidental and in- 
volved no negligence on her part, an instruction placing the burden upon 
defendant to exculpate herself upon the grounds of accident must be held 
tor prejudicial error, even though the instruction related to the question 
of defendant'q guilt of murder in the second degree, since the erroneous 
instruction upon the question of accidental killing was prejudicial upon the 
question of nhether the killing was the result of culpable negligence or 
was purely accidental in the legal sense. 

APPEAL by defendant from Johnson, J., January 1965 Criminal Ses- 
sion of DURHAM. 

Defendant was tried upon an indictment charging her with the first- 
degree murder of her husband, Harry E. Phillips. The State elected not 
to seek a conviction of the capital crime. The jury returned a verdict 
of guilty of voluntary n~anslaughter. From the prison sentence imposed, 
defendant appeals, assigning numerous errors. 

Attorney General T. TV. Bruton and Deputy Attorney General Harry 
W. AIcGalliard for the State. 

Arthur Vann and Everett, Everett ck Everett for defendant appel- 
lant. 

SHARP, J. About 9:00 p.m. on October 23, 1964, defendant killed 
her husband with one shot from a pistol as he sat in the driver's seat 
of an automobile parked in the driveway of their home. The deceased 
was drunk. 

The State's evidence, ample to withstand defendant's motions for 
nonsuit, tends to show that defendant shot the deceased when he pushed 
her out of the automobile as she attempted to get in it. A deputy sheriff 
testified that when he arrived in response to a call defendant said to 
him, "I shot my husband and you can do what you please with me, I 
don't give a G - - d - --"; that she said he would not let her do what 
she wanted to do, so she shot him; that she said, "You can carry me 
to jail, do whatever you please." So far as the record discloses, defen- 
dant made this statement spontaneously without any questioning by 
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the officer. The next morning the sheriff visited her in jail. He testified 
as follows: 

"The next morning I told her, I said, 'Mrs. Phillips, I want to 
ask you a few questions.' And I said, 'You know what you tell me 
I can use i t  against you.' And she said 'I understand that.' And 
she said, 'What do you want to know about it?' I said, 'What did 
happen last night a t  your house?' She said most of the day they 
were drinking, she had some, and said Phillips was drunk, and 
said she was going out on the Fayetteville Road sonietliing around 
8:45 or 9:00 o'clock to see a man there on the Fayetteville Road. 
She said she went out to the car and Phillips was sitting in the 
car, the company's car, and when she started in Phillips threw his 
hands up and pushed her out and she said she shot him. That was 
all there was to it." 

Defendant, without assigning any reason whatever, objected and ex- 
cepted to the admission of the testimony of both the sheriff and the 
deputy sheriff. To be sure, this evidence was relevant, and no reason 
appears why it was not competent. The statements were freely and 
voluntarily made. Defendant was told that anything she said might be 
used against her. State v. Upchurch, ante, 343, 141 S.E. 2d 528; State 
v. Egerton, ante, 328, 141 S.E. 2d 513. Whether defendant was then 
represented by counsel the record does not disclose. The matter of 
counsel was not mentioned. It is implicit in this evidence, however, that 
defendant knew of her right to counsel. One of her character witnesses, 
an attorney of many years' experience, testified that he had represented 
her previously. 

Defendant's evidence tends to show: She acquired the pistol for pro- 
tection during the absence of her husband, a traveling salesman, from 
home. It had been registered with the Clerk of the Superior Court since 
December 30, 1953. Because of prowlers in the vicinity she never leaves 
the house after dark without the pistol. Her lot abuts upon a railroad 
track a t  the rear, and a number of large trees make the premises dark. 
On the night in question she put the pistol in her pocketbook when she 
left the house to go to her daughter's. Outside, she was surprised to find 
her husband in the car. She told him he had had too much to drink to 
drive and reached over to take the keys from the car. He  shoved her 
backward, but she continued her efforts to get the keys. He  jerked her 
violently, and she fell forward onto him. She did not hear the gun go 
off, but immediately observed him go limp. She straightway went into 
the house and said to her daughter, "Honey, there's been a terrible ac- 
cident. Our daddy's been shot. Call an ambulance and the sheriff." 
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Defendant does not rely on self-defense. She contends that  the shoot- 
ing was entirely accidental. She testified: "I am not contending or 
saying that  I shot Harry in self-defense. If I pulled tha t  trigger 1 know 
nothing about it." 

The trial judge charged the jury, inter alia, as follows: 

"(W)hen the intentional killing of a human being with a deadly 
weapon is admitted, or is established by the evidence, the law then 
casts upon the defendant the burden of proving to the satisfaction 
of the jury, not by tlie greater weight of the evidence, nor beyond 
a reasonable doubt, but simply to tlie satisfaction of the jury, legal 
provocation that  will rob the crime of malice and thus reduce i t  to 
manslaughter, or tha t  will excuse it altogether upon the ground of 
self-defense, accident or misadventure." (Except for the use of 
the word intentional in the first line, this portion of the charge is 
taken almost verbatim from the opinion in State v. Benson, 183 
N.C. 795, 111 S.E. 869.) 

% % *  

"Now, members of the jury, when you come to consider the guilt 
or innocence of the defendant on the charge of murder in the second 
degree, the Court instructs you that  you must ask yourselves first 
these questions: First, did the deceased, Harry Phillips, die as a 
result of any wound received by him on the occasion in question? 
Second, did the defendant, Patricia NcLawhorn Phillips, shoot and 
kill the deceased, Harry Phillips? Third, did she kill liinl inten- 
tionally and did she kill him with a deadly weapon? If the State 
has satisfied you from the evidence and beyond a reasonable doubt 
that  each and every one of these questions should be answered 
'Yes,' then i t  would be your duty to return a verdict of guilty of 
murder in the second degree, unless the defendant has established 
to your satisfaction from the evidence offeyed by her, or from the 
evidence offered agaznst her, the legal provocation which would 
take from the crime the element of malice and reduce it to man- 
slaughter or uhich would excuse her altogether on the grounds of 
misadventure. (Assignment 81) 

"So, if the State has satisfied you from the evidence and beyond 
a reasonable doubt that  on the night of October 23, 1963, the de- 
fendant intentionally shot and killed the deceased, Harry  Phillips, 
that  she killed him with a deadly n7capon, then the defendant 
n-ould be guilty of murder in the second degree, and i t  would he 
your duty to return that  as your verdict if the State has so satis- 
fied you beyond a reasonable doubt, unless, as I have heretofore 
said, the defendant, Mrs. Phillips, has established to your satis- 
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faction the legal provocation which will take from the crime the 
element of malice or which would cxcuse her altogether upon the 
grounds of misadventzire or accident." (Assignment 82). 

A defendant's assertion that a killing with a deadly weapon was ac- 
cidental is in no sense an affirmative defense shifting the burden of 
proof to him to exculpate hiinself from a charge of murder. On the con- 
trary, it is merely a denial that the defendant has committed the crime, 
and the burden remains on the State to prove an intentional killing, 
an essential element of the crime of murder, before any presumption 
arises against the defendant. (Of course, accident will be no defense to 
a homicide committed in the perpetration of or in the attempt to per- 
petrate a felony. G.S. 14-17.) To hold otherwise would impose con- 
flicting burdens of proof on the same issue and create two irreconcilable 
rules pertaining to the same matter. The charge here, in effect, recog- 
nizes an intentional accident- an impossibility. In accident "the will 
observes a total neutrality, and does not co-operate with the deed; 
which therefore wants one main ingredient of a crime." 4 Blackstone, 
Commentaries 26 (12th Ed., Christian's, London, 1793). Manifestly, if 
the State has satisfied the jury beyond a reasonable doubt that the 
shooting was intentional, a defendant could not thereafter establish to 
the satisfaction of the jury that it was accidental. In  addition to pos- 
ing a practical and a logical impossibility, the charge robbed defendant 
of the presumption of innocence and the benefit of the requirement that 
the State prove each and every element of the offense. State v. Dallas, 
253 hT.C. 568, 117 S.E. 2d 415; State v. Cephus, 239 N.C. 521, 80 S.E. 
2d 147. 

" 'Where the death of a human being is the result of accident or 
misadventure, in the true meaning of the term, no criminal respon- 
sibility attaches to the act of the slayer. Where i t  appears that  a 
killing was unintentional, that the perpetrator acted with no wrong- 
ful purpose in doing the homicidal act, that it was done while lie 
was engaged in a lawful enterprise, and that it was not the result 
of negligence, the homicide will be excused on the score of the ac- 
cident.' 26 Am. Jur., Homicide, $ 220, p. 305. The negligence re- 
ferred to in the foregoing rule of law has been declared by this 
Court to mean son~ething more than actionable negligence in the 
law of torts. It imports wantonness, recklessness or other conduct, 
amounting to culpable negligence." State u. Faust, 254 N.C. 101, 
112, 118 S.E. 2d 769, 776. (The Court used this language in Faust 
in holding that there was no evidencw of an accidental killing; it 
was not speaking directly to the problem of whether accident is a 
matter in denial or in affirmative defense.) 
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"The plea of accidental homicide, if indeed it can be properly called 
a plea, ib certainly not an  affirmatire defense, and therefore does not 
impose the burden of proof upon the defendant, because the State can- 
not ask for 3 conviction unless it proves that  the killing was done with 
criminal intent." State v. Ferguson, 91 S.C. 235, 244, 74 S.E. 502, 505. 
"It is the duty of the State to allege and prove that  the killing, thougl~ 
done with a deadly xyeapon, was intentional or willful. * " * ( T ) h e  
claim that  the killing was accidental goes to the very gist of the charge, 
and denies all criminal intent, and thron-s on the prosecution the burden 
of proving such intent beyond a reasonable doubt." State v. Cross, 42 
W. Va. 253, 258, 24 S.E. 996, 997. Accord, State v. Matheson, 130 Iowa 
440, 103 N.W. 137; State v. Budge, 126 Ale. 223, 137 Atl. 244, 53 A.L.R. 
241; State v. Hazlett, 16 K.D. 426, 113 K.W. 374; State v. Lindsey, 68 
S.C. 276, 47 S.E. 389; Hardzn v. State, 57 Tes. Crim. 401, 123 S.W. 613 ; 
26 Am. Jur., Homicide $8 106, 290 (1940) ; 40 C.J.S., Honlicide § 196 
(1944). 

This Court clearly recognized these principles in State v. Williams, 
235 N.C. 752, 71 S.E. 2d 138, a ease in which the defendant, pleading 
accident, was convicted of second-degree murder. Speaking through 
Valentine, J., this Court said: 

"An intent to inflict a mound which produces a homicide is an  
essential element of murder in the second degree. (Citations) 
Therefore, to convict a defendant of murder in the second degree, 
the State must prove that  the defendant intentionally inflicted the 
wound which caused the death of the deceased. 

"When i t  is made to appear that  death was caused by a gunshot 
wound, testimony tending to show that  the weapon was fired in a 
scuffle or by some other accidental means is competent to rebut an  
intentional shooting. NO burden rests on the defendant. H e  merely 
offers his evidence to refute one of the essential elements of mur- 
der in the second degree. If upon a consideration of all the testi- 
mony, including the testimony of the defendant, the jury is not 
satisfied beyond a reasonable doubt that  the defendant intention- 
ally killed deceased, it should return a verdict of not guilty of 
murder in the second degree." Id.  a t  753, 71 S.E. 2d a t  139. (Italics 
ours.) 

The opinion in State v. Williams, supra, makes no reference to State 
v. IInyu~ood, 61 N.C. 376, or to State v. Kcever, 177 N.C. 11-2, 97 S E. 
727, t v o  cases contra, ml~ich hold that  the burden is on the defendant to 
prove accident. I n  State v. Hayzcood, supra, the defendant contended 
that  he shot the deceased accidentally bccause the lock on the gun was 
out of order. Affirming a death sentence, the Court said, per Pearson, 
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C.J., "(T)lie onus of proof (of accident) lay upon the prisoner, the kill- 
ing by him having been proven." Id. at  378. In State v. Keeuer, supra, 
the defendant was charged with the murder of two persons who died 
from drinking mood alcohol contained in bottled cream soda the defen- 
dant had sold them. Brown, J., speaking for the Court, said, "If the 
liquid lie (defendant) v a s  dispensing contained it (wood alcohol), as 
the undisputed evidence tends to shon, it was incumbent on defendant 
to satisfy the jury that he did not put poison in the liquid and did not 
know i t  was there when he sold it. This was a fact exclusively within 
his own knowledge." I d .  a t  116, 97 S.E:. a t  728. The opinion quotes with 
approval the following statement from Foster's Crown Law: 

"In every charge of murder, the fact of killing being first proved, 
all the circumstances of accident, necessity, or infirmity are to be 
satisfactorily proved by the prisoner unless they arise out of the 
evidence produced against him, for the law presumeth the fact to 
have been founded in malice until the contrary appeareth; and 
very right i t  is that the law should so presume." 

Citing State v. Davis, 175 N.C. 723, 93 S.E. 48, Brown, J. ,  reasoned 
that the principle of law governing a liilling by poison was similar to 
that relating to a killing with a deadly weapon. In  Davis, Walker, J., 
had written : 

"It is a familiar rule that when the State has shown that the de- 
fendant killed the deceased with a deadly weapon the burden shifts 
to him, and he must satisfy the jury as to any matters of mitigation 
or excuse, or tlie jury should convict him of murder in tlie second 
degree, as the law in such a cast: implies the malice." I d .  a t  728, 
95 S.E. a t  50. 

Similar statements omitting the requirements that the State prove, or 
that the defendant admit, an intentional killing before any presump- 
tions arise against him are to be found in our earlier reports. E.u., State 
v. Robinson, 188 S.C.  784, 125 S.E. 617; State v. Benson, 183 N.C. 795, 
111 S.E. 869; State v. Rowe, 155 N.C. 236, 71 S.E. 332; State v. Cox, 
153 X.C. 638, 69 S.E. 419; State v. Fouder, 151 N.C. 731, 66 S.E. 567; 
State v. Worley, 141 K.C. 764, 53 S.E. 128; State v. Clark, 134 N.C. 
698, 47 S.E. 36; State v. Willis, 63 N.C. 26; State v. Haywood, supra. 

Intervening, however, among the above decisions, which omit the re- 
quirement that the killing be intentional, are many others which restrict 
the presumptions of malice and unlawfulness against a defendant to an 
intentional killing with a deadly weapon. E.g., State v. Pasour, 183 
N.C. 793, 111 S.E. 779; State v. Lane, 166 N.C. 333, 81 S.E. 620; State 
v. Quick, 150 N.C. 820, 64 S.E. 168: State v. Brittain, 89 N.C. 481. 



N.C.] SPRING TERM,  1965. 515 

"When it is proved that one has killed intentionally, with a deadly 
weapon, the burden of showing justification, excuse, or mitigation is on 
hiin." Pearson, C.J., in State v. Ellick, 60 N.C. 450, 459 (Italics ours.) 
(Cf. State v. Haywood, supra.) 

Since State v. Gregory, 203 N.C. 525, 166 S.E. 387 (a  case in which 
the State's evidence tended to show that deceased's death was caused 
by the accidental discharge of a shotgun), the rule has been firmly 
established in our criminal jurisprudence that "the presumptions that a 
homicide was unlawful and done ~ ~ i t h  malice do not arise against the 
slayer in a prosecution for homicide unless lie adsnits or the State 
proves that he intentionally killed the deceased with a deadly weapon." 
State v. Phillips, 229, 538, 539, 50 S.E. 2d 306, 306; accord, State v. 
Wagoner, 249 N.C. 637, 107 S.E. 2d 83; State v. Crisp, 244 N.C. 407, 
94 S.E. 2d 402; State v. Gordon, 241 N.C. 356, 85 S.E. 2d 322; State v. 
Burrage, 223 N.C. 129, 25 S.E. 2d 393; State v. Keaton, 206 N.C. 682, 
175 S.E. 296. 

Since State v .  Gordon, supra, it has likewise been clear that: 

" (T)he  expression, intentional killing, is not used in the sense 
that a specific intent to kill must be admitted or established. The 
sense of the expression is that the presumptions arise when the de- 
fendant intentionally assaults another with a deadly weapon and 
thereby proximately causes the death of the person assaulted. 
. . . A specific intent to kill, while a necessary constituent of the 
elements of premeditation and deliberation in first degree murder, 
is not an element of second degree murder or manslaughter. The 
intentional use of a deadly weapon as a weapon, when death prox- 
imately results from such use, gives rise to the presumptions . . . 
The presumptions do not arise if an instrument, which is per se or 
may be a deadly weapon, is not intentionally used as a weapon, 
e.g. from an accidental discharge of a shotgun." Id. a t  358, 85 S.E. 
2d a t  323. (Citations omitted.) 

Even after State v. Gregory, supra, the Court continued to quote 
the statement of Stacy, J. (later C.J.) ,  in State v. Benson, supra: 

"The law then (after the State makes out a prima facie case of 
murder in the second degree) casts upon the defendant the burden 
of proving to the satisfaction of the jury - not by the greater 
weight of the evidence nor beyond a reasonable doubt-but simply 
to the satisfaction of the jury . . . , the legal provocation that 
d l  rob the crime of malice and thus reduce it to manslaughter, 
or that urill excuse i t  altogether upon the grounds of self-defense, 
accident, or misadventure." Id.  a t  799, 111 S.E. a t  871. (Citations 
omitted; emphasis ours.) 
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E.g., State v .  Mattlzeu-s, 263 N.C. 95, 138 S.E. 2d 819; State v .  TVag- 
oner, supra; State v .  Burrage, supra; State v .  Howell, 218 K.C. 280, 10 
S.E. 2d 815; State v .  Keaton, supra. I n  these cases, lioxvever, a s  in 
Benson itself, the full implications of the statement with reference to 
accident or n~isadventure were not discussed or noticed. The statement 
was not tlie point on which the decision turned. The above statement, 
insofar as i t  relates to accident or misadventure, is disaproved. It could 
be correct only if a presumption of guilt arose against a defendant 
from the mere fact that  lie had killed deceased with a deadly weapon. 
It follows tha t  tlie cases of State v .  Keever, sztpm, and State v. Hay-  
wood, supra, are overruled. Of course, tlie circumstances of a killing 
alone are frequently sufficient to est:hlieh that  it mas intentionally 
done. For instance, if A should walk up to B on a public street, pull 
out a pistol and shoot him dead, tlie clear inference, nothing else ap- 
pearing, mould be that  A intended to kill B. 

I t  results tha t  the following portion of his Honor's charge, assignment 
of error 82, as well as assignment of error 81, contains a fundamental 
error : 

"If the State has satisfied you beyond a reasonable doubt tha t  
. . . defendant intentionally shot arid killed deceased . . . defen- 
dant  would be guilty of murder in the second degree . . . unless 
. . . the defendant, Mrs. Phillips, has established to your satis- 
faction the legal provocation which mill take from the crime the 
element of malice or which zcould excuse her altogether upon the 
ground of misadventure or accident." 

His Honor erroneously pu t  defendant's assertion of accidental kill- 
ing in the same class with a plea of self-defense or killing in the heat of 
passion, both affirmative defenses, which, i t  is true, a defendant must 
prove to tlie satisfaction of the jury. State v .  Beachum, 220 N.C. 531, 
17 S.E. 2d 674. Although assignments of error 81 and 82 relate to tlie 
charge on second-degree murder and not voluntary manslaughter, of 
which defendant was convicted, ye t  we cannot say that  those portions 
of the charge which imposed on defendant an  erroneous burden of proof 
as to the charge of second-degree murder did not adversely affect her 
entire defense of accidental shooting. Defendant contends tha t  the kill- 
ing of her husband was an accident in the strictest meaning of the term 
and involved no negligence on her part. In this sense accident was rel- 
evant to the charge of involuntary manslaughter. It was not relevant 
as a denial of an intentional liilling, since intent is not an  element of in- 
voluntary manslaughter. Assignments of error 81 and 82 are sustained. 

With reference to involuntary manslaughter, the court charged: 
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"In this connection, members of the jury, you will ask yourselves 
these questions. First, did the deceased, Harry Phillips, die as a re- 
sult of any wound inflicted upon him by the defendant on the oc- 
casion in question? Second, did the defendant shoot and kill the 
deceased? Third, did she kill him unintentionally? Tha t  is  to say, 
if you do not find from the evidence and beyond a reasonabla 
doubt that such killing was intentional but you find from the evi- 
dence and beyond a reasonable doubt that i t  was unintentional, 
was the defendant, Mrs. Phillips, culpably and criminally negli- 
gent in the manner in  which she held and had the pistol there with 
her on the occasion in  question? And was such negligence on her 
part, if any you find, the proximate cause of the injury and death 
of the deceased? ATOW, if you find from the evidence and beyond 
a reasonable doubt, members of the jury, that the truth requires 
an affirmative answer to each and every one of these questions, 
then i t  would be your duty  to find the defendant guilty of invol- 
untary manslaughter." (Assignment 84). 

I n  its relation to the rest of the charge, the jury could easily have un- 
derstood this instruction to require the defendant not only to show 
accident but also to show it beyond a reasonable doubt, a compound 
error. I ts mischief, as it relates to involuntary manslaughter, is that as 
to that crime intent was not an issue. The only question was whether 
defendant had been culpably negligent. "It seems that, with few excep- 
tions, it may be said that every unintentional killing of a human being 
proximately caused by a wanton or reckless use of firearms, . . . is 
involuntary manslaughter." State v .  Fozrst, 258 N.C. 453, 459, 128 S.E. 
2d 889, 893; accord, State v .  Brooks, 260 N.C. 186, 132 S.E. 2d 334; 
State v .  Honeycutt, 250 N.C. 229, 108 S.E. 2d 485; State v .  Kluckhohn, 
243 N.C. 306, 90 S.E. 2d 768; State v .  Trollinger, 162 N.C. 618, 77 S.E. 
957; State v .  Limerick, 146 N.C. 649, 61 S.E. 568. 

Since there must be a new trial, we deem any discussion of the other 
assignments of error unnecessary. 

New trial. 

STATE v. ALBERT (ALTON) E. BARNES, PETITIONER. 

(Filed 2 June, 1963.) 

1. Constitutional Lam 1- 
The Supreme Court of Sorth Carolina is the supreme arbiter in the con- 

struction of the State Constitution and laws but must accept the interpre- 
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tation of the Supreme Court of the United States with regard to a defen- 
dant's rights under the Federal Constitution; nerertheless, Federal Courts 
inferior to the United States Supreme Court hare no authority to reriew 
and revrse the decisions of the State Supreme Court, eren in regard to 
questions arising under the Federal <:onstitutiou. 

2. Criminal Law 5 71- 
A free aud roluntarg confession is ad~nissible in evidence. 

3. Same-- 
It  is not required that a statement be volunteered in order to be volun- 

tary. 

4. Same- 
When the findings of fact by the trial court with regard to the voluntar- 

iness of a confession are supported by competent evidence they are con- 
clusive on :appeal to the courts, both State and Federal, although the con- 
clusions of law to be drawn from the facts found are not binding on the 
reviewing courts. 

5. S a m e  
Where defendant challenges the voluntariness of a confession it is the 

duty of the trial court, in the absence of the jury, to make a full investi- 
gation, record the evidence, and find the facts in regard to the circum- 
stances surrounding the making of the incriminating statements in order 
that its conclusions as  to whether the confession was free and voluntary 
may be reviewed and the prisoner's rights protected under both the State 
and Federal Constitutions, and when the court admits a confession in evi- 
dence orer defendant's objection without settiug forth the predicate facts, 
a new trial must be awarded. 

PARKER, J., concurring in result. 

ON certiorari to review the trial and conviction of Alton E. Barnes, 
before Bundy, J., a t  the February, 1964 Session, ONSLOW Superior 
Court. 

T. W. Bruton, Attorney General, James F. Bullock, Assistant At- 
torney General for the State. 

Earl  Whitted, Jr., Samuel S. Mitchell for defendant appellant. 

HIGGINS, J. On October 3, 1961, the Grand Jury returned a bill of 
indictment against the defendant, Alton E. Barnes, Robert E. Elliott, 
and Jamcs A. Andrews, charging that on September 23, 1961, the above 
named "unlawfully, wilfully, maliciously, and feloniously did injure 
the home of Robert E. Christenbury and wife . . . situate near the 
Rifle Range Road, by use of a high explosive, to-wit: a hand grenade. 

9 ,  . . .  
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Both Barnes and Christenbury were members of the United States 
Marine Corps in active service. Barnes was arrested by the Marine 
Corps authorities and on September 29, 1961, was turned over to the 
Sheriff of Onslom County for prosecution in the State court. The de- 
fendant and his family made an  unsuccessful effort to einploy counsel. 
He was not afforded a preliminary hearing. On the day following the 
return of the indictment the case was called for trial. According to the 
record, Elliott and Andrews, represented by counsel, entered pleas of 
nolo contendere. Barnes, without counsel, entered a plea of not guilty. 
A t  the conclusion of the State's evidence a verdict of not guilty mias 
directed by the court on the charges against Elliott and Andrewe. They 
were released. The defendant Barnes then entered a plea of guilty. 
From a sentence of 20 years in the State's prison, he did not appeal. 

On November 2, 1962, Barnes filed a petition before the Superior 
Court of Onslom County for a Post Conviction Hearing, upon the 
ground his constitutional rights wcre denied him in the following par- 
ticulars: (1) H e  was not given a preliminary hearing. (2)  H e  was 
not represented by counsel. (3) H e  was placed on trial the day after 
the indictment was returned. (4) The two codefendants were repre- 
sented by counsel and that he alone was without counsel and in this 
predicament he entered a plea of guilty because of "his lack of legs1 
knowledge to cope with the legal machination in which he was in- 
volved." .After a hearing on February 6 ,  1963, Judge Rfintz concluded: 

"2. That i t  does not appear from the records that  the rights guar- 
anteed under the Constitution of the United States or the State of 
North Carolina, or both, were prejudiced by the fact that  the de- 
fendant in this case did not liare a preliminary hearing or tha t  he 
was tried on the same day a bill of indictment was returned against 
him. 
"3. Tha t  the petitioner has failed to show that  there mas a sub- 
stantial denial of the constitutional rights of the petitioner in the 
original criminal action in which he mas convicted." 

This Court, on April 16, 1963, denied the defendant's application for 
certiorari to review the Post Conviction Hearing. The Supreme Court 
of the r n i t e d  States granted certiorari and on October 14, 1963, vacated 
our order of April 16, 1963, and remanded the cause to us for further 
consideration in the light of the decision in Gideon v. Wainwright, 372 
U.S. 335. Upon further consideration, this Court set aside the verdict of 
guilty, vacated the judgment, and rcmnnded the cause to the Superior 
Court for a new trial. State v. Barnes, 260 N.C. 775, 133 S.E. 2d 680. 

The new trial began on February 27, 1964. After the defendant's plea 
of not guilty, Judge Bundy conducted a preliminary inquiry, in the 
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absence of the jury, to determine whether SBI Agent John B. Edwards 
should be permitted to testify before the jury as to certain incriminat- 
ing admissions the defendant made to hiin a few minutes before the  
first trial began. At the time of the statements the defendant was in 
custody. His efforts to employ counsel had been unsuccessful. The 
Grand Ju ry  had returned the indictment on the previous day. The 
witness Edwards told tlie defendant the trial mas to begin immediately. 
The defendant knew the codefendents were represented by counsel. I n  
this situation he entered his plea of not guilty. The State offered evi- 
dence, including the defendant's admission of guilt made to  Agent 
Edwards. At this juncture the defendant changed his plea to guilty. 
From prison he initiated procedures which culminated in our order for 
a new trial. 

After the defendant had entered his plea of not guilty a t  the new 
trial, the Presiding Judge (Bundy) in the absence of the jury, heard 
evidence concerning the circumstances under which the defendant's ad- 
missions were made to the witness Edwards. B y  stipulation, Judge 
Bundy took into account the court record of the evidence on the same 
question presented before Judge Mints a t  the Post Conviction Hear- 
ing. This evidence is voluminous. Some of it,  on essential points, was 
conflicting. The present record leaves the conflict unresolved. Judge 
Bundy should have found the facts under which the incriminating 
statements were made. This he failed to do. I n  the absence of findings 
of fact, we are unable to  determine whether the confession was prop- 
erly admitted. Under present procedures i t  is essential not only tha t  a 
full investigation be made and the evidence recorded, but the facts 
must be found which disclose the circumstances and conditions sur- 
rounding the making of the incriminating admissions. Even then, some 
United States District Judge, on petition, may order another trial or a 
release upon the basis of the petitioner's unsupported allegations chal- 
lenging not only the integrity of the court proceedings but  the com- 
petency of his own counsel. 

lT7hen a confession is offered in evidence and challenged by objection, 
the court, in the absence of the jury, should determine whether the con- 
fession was free and voluntary. State I) .  Davis, 233 N.C. 86, 116 S.E. 
2d 365; State v. Rogers, 233 N.C. 390, 6-1- S.E. 2d 572; State v. Elam, 
263 X.C. 273, 139 S.E. 2d 601. I n  passing on the admissibility of a con- 
fession, it is as much the duty of the State courts to protect the pris- 
oner's rights under the Due Process Clause of tlie 14th Amendment to 
the Constitution of the United States as i t  is to protect his rights un- 
der our State Constitution. There is this difference, however: this 
Court places its own interpretation on the North Carolina Constitution 
and laws but we must accept tlie interpretation tlie Supreme Court of 
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the United States places on a prisoner's rights under the Due Process 
Clause. State v. Davis, supra; Constantian v. Anson County, 244 N.C. 
221, 93 S.E. 2d 163; Escobedo v. Illinois, 378 U.S. 478, 12 L. Ed. 2d 
977; 81  S. Ct. 1758; Nassiah v. U.  S., 377 U S .  201, 12 L. Ed. 2d 246, 
81  S. Ct. 1199. 

Since State v. Roberts, 12 N.C. 259, this Court has held voluntary 
confessions are admissible in evidence. T o  be voluntary, however, they 
must be uninfluenced either by hope or by fear. As stated in the Roberts 
case, confessions are reliable and admissible when "attributable to tha t  
love of truth which predominates in the breast of every man not op- 
erated upon by other motives more powerful with him . . ." When 
the admi~sions are made to relieve thc pressure on the conscience aris- 
ing from a sense of guilt, they would seem to carry sufficient stamp of 
truth to justify their admission in evidence. We have consistently held 
that  such admissions, when freely and voluntarily made, are competent, 
whether made before or after arrest; before or after indictment; before 
or after  the employment of counsel. We  think our decisions are based 
on sound legal principles. We modify them only to the extent necessary 
to comply with the mandates from the Supreme Court of the United 
States. 

I n  the establishment of a factual background by which to determine 
whether a confession meets the tests of admissibility, the trial court 
must make the findings of fact. When the facts so found are supported 
by competent evidence, they are conclusive on appellate courts. both 
State and Federal. State v. Outing, 233 N.C. 468, 121 S.E. 2d 847; State 
v. Davls, 253 N.C. 8G, 116 S.E. 2d 365; certiorari denied, 3G5 U.S. 
855; Watts LJ. Inilzana, 338 C.S. 49; Lyons v. Oklahoma, 322 U.S. 596; 
Lisenba a. Cnl~fornm, 314 U.S. 219. Of course, the conclusions of law 
to be drawn from the facts found are not binding on the reviewing 
courts. I n  IT7atts, the principle is stated concisely: " (1 )n  all the cases 
which have come here . . . from the courts of the various states in 
which it n-as claimed that  the admission of coerced confessions vitiated 
convictions for murder, there has been co~nplete agreement tliat any 
conflict in testimony as to what a c t ~ ~ n l l y  led to a contested confession 
is not thiz Court's conccrn. Such conflict colneq here authoritatively 
resolved by  the State's adjudication." -4 statement, to be voluntary, of 
course, need not be volunteered. 

I n  mntteri involving Fedtral law TTe recognize the authority of the 
Supreme Court of the United State. to r e ~ i e w  2nd reverse our decisions. 
Ho~wver ,  as n State court of last resort. \ve do not concede that  United 
States Courts inferior to the Supreme Court have tliat autliority. 

I n  this case, after preliminary inquiry, Judge Bundy, concluding the 
defendant's admissions to the witness Edwards were voluntary, permit- 
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ted the witness to repeat them to the jury over the defendant's objec- 
tion. The record of the Post Conviction Hearing which was before Judge 
Bundy on stipulation discloses discrepancies with respect to the cir- 
cumstances surrounding the incriminating admissions. Judge Bundy 
did not resolve the conflicts by findings of fact. This was the exclusive 
function of the trial court. Absent findings of fact, this Court is unable 
to say whether Judge Bundy committed error in admitting the contested 
confession. We may, it scems, no longer rely on the presumption of 
regularity in such matters. If the confession is offered and challenged 
in the next trial, the Presiding Judge should make a full investigation, 
record the evidence, and make findings of fact. The evidence should 
sustain the findings and the facts found should support the conclusion. 
To have finality, the record must show the accused was tried in ac- 
cordance with due process of law. On account of the deficiency of the 
record in this respect, the defendant is entitled to a 

New trial. 

PARKER, J .  I concur merely in the result that the defendant is en- 
titled to a new trial. 

This is another in a long line of cases presenting the question as to 
whether a confession was properly admitted into evidence under the 
Fourteenth Amendment. 

This is stated in S. v. Chamberlain, 263 N.C. 406, 139 S.E. 2d 620: 

"It is also well settled that the 14th Amendment to the United 
States Constitution prohibits the use of coerced confessions in 
state prosecutions, whether the coercion is physical or mental. 
Hayes v .  TVaskington, 373 U.S. 503, 10 L. Ed. 2d 513; Thomas v. 
Arizona, 356 U S .  390, 2 L. Ed. 2d 863, reh. den. 357 U.S. 944, 2 
L. Ed. 2d 1357; Payne v. Arkansas, 336 U.S. 560, 2 L. Ed. 2d 975. 

"A defendant in a state criminal trial has a right to be tried ac- 
cording to thc substantive and procedural due process requirements 
of the 14th Anlendment to the United States Constitution. Rogers 
v. Richmond, 365 U.S. 534, 5 L. Ed. 2d 760; Stansbury, N. C. 
Evidence, 2d Ed., 8 183." 

"There is torture of mind as well as of body; the will is as much 
affected by fear as by force." Watts v. lndiana, 338 U S .  49, 93 L. Ed. 
1801, 1803. 

It is well-settled law that we are required to accept the intcrpreta- 
tion the United States Supremc Court has placed on the due process 
clause of the Fourteenth Amendment to the Federal Constitution. S. v. 
Dnvls, 233 N.C. 86, 116 S.E. 2d 365, cert. den. 365 U S .  855, 5 L. Ed. 
2d 819. 
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These facts are shown without contradiction in the evidence: A war- 
rant  was sworn out before the Onslow county court on 25 September 
1961 charging defendant with a violation of G.S. 14-49, a serious felony, 
for which the punishment, as prescribed in the statute, is imprisonment 
for not less than five years and not more than thirty years. It was re- 
turnable to the Onslow county court on 28 September 1961. On 29 
September 1961 the U. S. Marine Corps surrendered defendant to the 
county authorities. By  reason of his inability to  give bail, defendant 
was placed in the common jail of Onslow County. On 29 September 
John B. Edwards, an agent of the State Bureau of Investigation, saw 
defendant in custody in the sheriff's office. Edwards told defendant he 
needed a lawyer, and did not have to make a statement unless he so 
desired. Defendant said he did not want to make a statement. 

On 29 or 30 September 1961 defendant in jail conferred with E. W. 
Summersill of the Onslow County Bar in an  endeavor to employ him as 
his counsel to defend him. H e  saw Summersill again on 1 and 2 and 3 
October 1961. Summersill did not appear for him, because defendant 
could not pay him the fee he demanded. 

Superior court convened in Onslow County on 2 October 1961. Ac- 
cording to the record proper, the indictment charging defendant with 
the same offense as the warrant was returned by the grand jury on 3 
October 1961 -the exact hour of the day when returned does not ap- 
pear in the record. 

Edwards knev~  defendant's case was to be tried on the afternoon of 
3 October 1961, because the solicitor for the State had told him so. On 
that  afternoon Edwards saw and talked r ~ i t h  defendant in the sheriff's 
office about the explosion a t  the Christenbury home. Defendant told 
Edwards he had no lawyer, although he had tried to employ Sumnier- 
sill. Defendant, after conferring with his wife privately, in the ab- 
sence of counsel made a statement incriminating himself. Edwards 
wrote down his statement and asked him questions. TJ7hen he finished, 
i t  rras about 3 p.m. Defendant Tyas immediately carried to the court- 
room, entered a plea of guilty, and mas sentenced to imprisonment for 
20 years. It is a reasonable inference that  the indictment to which de- 
fendant pleaded guilty had been returned before defendant had com- 
pleted his statement to E d ~ ~ a r d s ,  if not before he began it.  1Zt least he 
was certainly in custody before he made his confession under a warrant 
charging Iiim with the same offense the indictment did. 

Defendant was given no preliminary hearing. There is no satisfactory 
evidence in the record to show that  defendant knew an indictment had 
been returned against him, or that  he was to be tried on the afternoon 
of 3 October 1961 in superior court. It is true defendant was not sub- 
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jected to long and persistent questioning, and there is no evidence of 
threats or promises by E d ~ a r d s .  

Considering the totality of the circurnstances here shown by the un- 
contradicted evidence, it is my opinion that the confession deliberately 
elicited under such conditions, when defendant needed a lawyer and in 
the very short time allowed him had tried unsuccessfully to employ a 
lawyer, contravenes the dictates of fairness in the conduct of criminal 
cases to a defendant under indictment immediately before his trial 
upon an indictment returned the day of his trial, when he had had no 
preliminary hearing and had been in custody only parts of five days, 
and was in real effect an overcoming of his will not to make a state- 
ment, is a denial of due process under the Fourteenth Amendment as 
interpreted in the decisions of the United States Supreme Court above 
cited, and was wrongfully admitted in evidence against defendant. 

In  my opinion, the uncontradicted evidence shows that the extraju- 
dicial confession of defendant is incompetent as a matter of law, and 
there is no need for any additional finding of facts by a trial judge. 
Massiah v. United States, 377 U.S. 201,12 L. Ed. 2d 246 (18 May 1964). 

STATE v. ROY LEE TODD. 

(Filed 2 June, :1965.) 

1. Homicide § 13- 
Where defendant makes no judicial admission that he intentionally shot 

deceased, but the State introduces evidence of an  intentional killing with 
a deadly weapon, it is for the jury to determine whether they are satisfied 
from the evidence beaond a r~asonable doubt that the killing with a deadly 
weapon was intentional, in which event the law will presume that the 
killing was unlawful and that it was done with malice, constituting murder 
in the second degree. 

2. Same- 
Where an intentional killing with a deadly weapon is admitted or proved 

by the State's evidence, the defendant has the burden of showing to the 
satisfnction of the jury legal prorocation n~gat ing malice and thus reduc- 
ing the offense to nlanslnughter, or of establishing self-defense e~culpating 
defendant altogether, legal provocation and self-defense being aifirrnative 
pleas. 

3. Homicide 1 2 -  
Under his plea of not guilty defendant may present evidence that he 

acted in self-defense or that the shooting was accidental, or both, since 
defendant may rely upon more than one defense and is not required to 
make an election. 
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4. Homicide 8 27- 
Where defendant contends upon supporting evidence that he mas without 

fault in bringing on the difficulty, that deceased mas holding a pistol pointed 
toward him and his wife and child, and that he advanced on deceased 
keeping himself between deceased and his wife and child for the protection 
of his wife and child and, because of threats made by deceased and his rep- 
utation for violence, feared that deceased would inflict great bodily harm 
or death upon himself or his wife or child, and shot deceased, the evidence 
requires the court to declare and explain defendant's right to Bill in defense 
of self or his wife and child upon necessity, real or apparent. 

5. Criminal Law § 107- 
I t  is the duty of the court to charge the jury upon each substantial and 

essential feature of the case arising upon the evidence notwithstanding the 
absence of prayer for special instructions. 

APPEAL by defendant from Clark, S. J., October 1964 Regular Crim- 
inal Session of BLADEN. 

Criminal prosecution upon an indictment charging defendant with 
murder in the first degree of Jerry Earl  Cain. G.S. 14-17; G.S. 15-144. 
When the case was called for trial, the prosecuting officer for the State 
announced he would ask for a verdict of guilty of murder in the second 
degree. 

Plea: Not  guilty. Verdict: Guilty of voluntary manslaughter. 
From a judgment of imprisonment, defendant appeals. 

Attorney General T.  W .  Bruton, and Assistant Attorney General 
Charles W .  Barbee, Jr., for the State. 

Robert J. Hester, Jr., and James R. Nance for defendant appellant. 

PARKER, J. The undisputed evidence presents these facts: On 24 
M a y  1964 defendant and Elmer Guyton were operating on N. C. High- 
way #211, about one mile east of the town of Bladenboro, a cafe or 
grill, serving food and drink inside and also rendering curb service. 
The cafe or grill building was located about 100 feet off the highway, 
and there was parking space for 30 cars between the building and the 
highway. Defendant and Guyton had bought the place four days be- 
fore then. Before 7 p.m. on 24 M a y  1964, defendant, his wife, and his 
three children, aged nine, seven, and three years, went to the cafe. When 
he arrived his 18-year-old sister, Patsy Todd, n-as there cooking and 
waiting on cars, and also there waiting on cars was Emily Holden, a 
17-year-old-girl. Later tha t  evening Jerry Earl Cain, 18 years old, was 
sitting in Phillip Little's 1957 Oldslnobile parked in front of the cafe. 
They had had a drink of "stumphole liquor." Between 7 and 8 p.m. 
Emily Holden came out of the cafe and got in a car occupied by Clif- 
ford Cashwell and Patsy Todd. She and Cain had been going together. 
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From this point on there is conflict in the State's evidence and de- 
fendant's evidence as to the crucial facts of what occurred. 

The State's evidence tends to show these facts: Cain went to the 
Cashwell car, and he and Casll~vcll had an  argument. Emily Holden 
got out of the Cashwell car. Cain took her wrist and told her not to get 
back in it. She told Cain he did not own her, and walked back into the 
cafe. Defendant Todd walked up and, without saying a word to Cain, 
knocked him down with his fist. Defendant told Cain to leave his 
place. Cain got up, walked to, and got in Little's car. Defendant came 
to Little's car, caught Cain's foot, and partially dragged him out of the 
car. H e  pulled off one of Cain's shoes. Then defendant slammed the 
car door shut, threw the shoe in the car, and Little drove off with Cain 
in the car. Emily Holden testified in rebuttal to the effect t ha t  Cain 
did not hurt her arm, and that  she did not leave the Cashwell car 
screaming and crying. Little drove his car to Luther Berry's grill about 
a mile from defendant's grill. Two or three times later that  evening he, 
with Cain in the car, drove by defendant's cafe, and went back to 
Berry's grill. Bobby Harrelson, who mas in defendant's grill eating a 
hamburger, testified tha t  defendant, after they had passed by two or 
three times, made the following statements: "He was going to teach 
them a lesson like he did the rest. If he couldn't learn them one way, 
he would learn them another. * * * So he said, 'Well, I a m  going up- 
town and get the law,' or something like that. H e  said, 'If the law won't 
do anything about it,  I will.'" About 9:00 or 9:30 p.m. tha t  night, 
Cain, Little, hlitchell Tickles, and Johnny AlcKeithan mere sitting in 
Little's car parked a t  Berry's grill. All four had been drinking "stump- 
hole liquor." Little mas behind the steering n-heel and Cain was to his 
right beside him. The car was pointed to the h ighmy.  Defendant drove 
by one time, came back, and parked his car 30 or 40 feet from them. 
His n-ife and three-year-old child were in the front seat with him. H e  
got out of his car carrying a double-barreled shotgun about waist high, 
walked up to  Little's car, and said, "Let's see the gun." Cain replied, 
"TTTe ain't got no gun." Defendant stuck the gun in the open winclo~v of 
the car pointed right a t  Cain's face, pu l l t~ l  the trigger, and shot Cain. 
The shotgun blast blew out Cain's right eyehall, and made a hole in 
his face and l i d  large enough to stick a fist in it.  Mitchell Tickles 
testified: "I got out and asked Roy Lee Todd why he shot him and he 
didn't say nothing. H e  just looked a t  rnt.." Defendant's wife and young- 
est child got out of the car. Defendant and TJ7illiam Delbert Smith 
placed Cain's body in defendmt's car, :ind they left at high speed for 
a hospital in Luinherton. On arrival Cairi was dead. On the trip to Lum- 
berton, defendant threw the gun out of the window into Big Swamp. 
Charles Edgar Bullard rode back to Bladenboro from the hospital with 
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defendant tha t  night. H e  testified as to the following conversation be- 
tween defendant and himself: "He told me that  the only way he could 
get out of this was that  I seen them boys shoot a t  him threc times with 
a pistol, and I hadn't seen none of that .  " * * When he said the only 
way that  he could get out of this was for me to say I seen them boys 
shoot a t  him three times with a pistol I told him that  I would. I was 
scared, because I was thinking he might shoot me or something." 

Defendant's evidence tends to show the following facts: Cain grab- 
bed Emily Holdcn's arm, snatched her out of Ca>hwell's car, and slap- 
ped her. She screamed and ran toward the grill. Defendant heard her 
screaming and came out of the grill. Defendant went to Cain and told 
him, "I have just started this place, and I have got to keep i t  in order." 
Cain made a "swing" a t  defendant, and defendant slapped him d o m .  
Cain got up and "came right back" a t  defendant, and defendant slapped 
him do~vn again. Defendant told Phillip Little to carry Cain away, and 
not to bring him back that night, because Cain was too drunk to be 
there. Cain got in Little's car and Little started to leave, but  stopped. 
Cain stuck his head out of the window, and said to  defendant: "You 
s. o. b. - mark my word-I might leave, but I will be back. You will 
never live to see the sun rise tomorrow." Then they drove away toward 
Bladenboro. I n  10 or 20 minutes Little, with Cain as a passenger, drove 
by the grill headed toward Clarkton. Defendant asked Cashwell if he 
had a shotgun he could lend him to protect his place of business. Cash- 
well replied he could. Cashwell drove home to water his cows, got his 
double-barreled shotgun and a box of shells, and returned to defen- 
dant's grill around S p.m. Upon arrival he gave the shotgun and box of 
shells to defendant, who carried them into the grill. 

A little later tha t  night defc~idant drove his car to Carsey Davis's 
place in Bladenboro to get change for a ten dollar bill. On the way 
Little's Oldsmobile drove up behind him, and kept about ten feet be- 
hind him. When lle reached Davis's place, he btopped by the gas tanks, 
and Little's car stopped across the street in front of Bridgers' hIotor 
Company. H e  went in Davis's place, got change for his ten dollar bill, 
and came out and got in his car. Little, Cain, and LIitchell Tickles Tere 
in the Little car. Someone from the Little car said, "\Trait a minute, 
you s. o. b., let's settle that now." H e  started back to his grill. Little's 
car followed him. At that  time Little was dril-ing, Tickle. was in the 
middle sitting beside him, and Cain n.as beside Tickles on the outside. 
I-Ie turned into his grill. Little drove by, made a "tail spin" throwing 
rocks all over his building, and started back to Bladenboro. A11 of them 
mere hollering. Later, Little, with Cain and Ticldes as passengers, 
drore by his grill as many as fifteen times, sometimes a t  a speed of 30 
miles an hour, sometin~es a t  15 miles an hour, and in passing they were 
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cursing and saying, ('Get out on the road, you s. o. b. Let's see how 
damned brave you are now." 

About 9 p.m. defendant, his wife, and three-year-old child got in his 
car - all three on the front scat with the child in the middle - and he 
started to his home in the direction of Clarkton. When he had driven 
down the highway about 200 feet, Little's car came up behind him, 
and a pistol fired three times out of its right window. His wife fell 
down on the floorboard, and he shoved the child down. Little's Olds- 
mobile passed him in the direction of Clarkton. As i t  passed, he recog- 
nized Little as its driver. H e  turned around and went back to his grill. 

H e  got the shotgun and box of shells, placed them in his car, and, 
with his wife and three-year-old child as passengers, drove to the police 
station in Bladenboro to get a warrant and police protection, because 
he was scared they would shoot his wife, his child and him. Upon ar- 
rival a t  the police station, no officer was there. H e  stayed there about 
seven minutes. H e  then drove to Pelo's drive-in thinking a police offi- 
cer or deputy sheriff might be there. H e  found no officer there, drove 
back to the police station, and found no officer there. H e  stayed about 
15 minutes. H e  then drove to Berry's grill to see if an officer was there. 
When he parked there, he did not knom Little's automobile was there, 
parked back off the highway. 

When he got out of his car and was standing by  the door, Cain, who 
was sitting in the front seat of Little's car on the right side with Tickles 
and Little to his left, said, "Wait a minute, you s. o. b. -now, this is 
where we are going to settle this." H e  turned his head, and saw Cain 
with a black pistol in his hand pointed toward his chest. H e  mas scared 
to death. H e  reached in his car, grabbed the shotgun with the barrel 
in his left hand, and started walliing toward the Little car, keeping 
his body between the pistol and his wife and child. As he mas walking, 
he said, "Boys, I a m  not mad with you all. Don't  be mad with me. 
Let's forget this here right where it is at. Let's don't let i t  go no fur- 
ther." Cain was cursing. When he got within three fcet of the Little 
car, Cain was holding the pistol pointed toward his chest, and he was 
holding the shotgun about five inches below the window. When he 
made another step toward tlle car, Tickles, who was sitting beside Cain 
with his hand out of tlle open window, grabbed his shotgun, jerked i t  
in the car, and i t  fircd. Defendant testified: "God in heaven knows that  
I did not ever pull that  trigger on the shotgun. I do not knom what 
caused the gun to go off, except the jarring of it. M y  index finger on my  
right hand was setting right behind the trigger on the barrel. * * * I 
never consciously pulled the trigger to that  gun. * * * I had never 
loaded tha t  gun, but Cliff [Cashn-ell1 said i t  was loaded. * * * I 
knew the general reputation of Jerry Gain for danger and violence in 
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the community in which he lived and i t  was bad." On cross-examina- 
tion he testified as follo\w: "I would walk in between my  wife and 
youngun and get blowed half in two before I would let them get killed. 
* * *  I walked the gun about 40 feet facing a man ~vlio I said had a 
pistol pointed in my  bosom because I n-as scared of him. * * * So far 
as the shootmg n7as concerned it mas completely accidental. * * * I 
took the gun and advanced on him because I got a wife and youngun 
setting over there. I walked in between them, because my car was set- 
ting, and they had that  gun. If tlicy had shot, i t  would have come right 
through the car and killed my wife and youngun. You would have done 
it. Anyone in this Courthouse would have done the same thing I did. 
I took the gun out of the car because I was scared of him. I walked 
40 feet toward him with a drawn gun pointed in his direction because 
he had a gun on me. All I was doing was trying to talk him out of it. 
* * * And the  gun was pointed right towards me, and I was looking 
every step I took to get blomed right half in two." 

ITT. E. Blackley, a State highway patrolman, testified that  Cain had 
a bad general reputation in the community where he lived for fightmg 
and acts of violence when lie was drinking. 

The State's evidence was amply sufficient to carry the case to the 
jury on tlie charge of murder in the second degree-an intentional 
killing of Cain by defendant ~ i t h  a deadly weapon, to wit, a shotgun. 
When an intentional killing of a person with a deadly weapon is ad- 
mitted judicially in court by a defendant or is proven by the State's 
evidence, the law raises two presumptions against the killer: First, that  
the killing was unlawful; and, second, that  it was done with malice; 
and an unlawful killing with malice is murder in the second degree. Bu t  
the jury alone may determine whetlier an intentional killing has been 
established TT-here no judicial admission of the fact is made by the de- 
fendant, as none was made here. S. v. Gregory, 203 N.C. 528, 166 S.E. 
387; S. v. DeGraffenreid, 223 N.C. 461, 27 S.E. 2d 130; S. v. Phdlips, 
229 K.C. 538, 50 S.E. 2d 306; S. v. Jlangunz, 245 N.C. 323, 96 S.E. 2d 
39; S. 2,. dIcGtrt, 263 N.C. 527, 139 S.E. 2d 640. The law then casts 
upon the defendant the burden of showing to the satisfaction of the 
jury, if lie can do so -not by the greater weight of tlie evidence nor 
beyond a reasonable doubt, but simply to the satisfaction of the jury 
-from all the evidence, facts and circumstances, the legal provocation 
that  will rob the crime of malice and thus reduce i t  to manslaughter, or 
tha t  will excuse it nltogetlier upon the ground of self-defeme. "The 
burden is on tlie defendant to cstablisl~ such facts to the satisfaction of 
the jury, unless they ariqe out of the evidence against him." S. v. Quick, 
150 N.C. 820, 64 S.E. 168; 8. v. Gregory, supra (which quotes with ap- 
proval the above quotation from the Quick case) ; S. v. Reaton, 206 
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N.C. 682, 175 S.E. 296 (which quotes with approval the above quotation 
from the Quzck case) ; 5. v. Beachurn, 2'1.0 K.C. 531, 17 S.E. 2d 674; 
5. v. Jernzgan, 231 N.C. 338, 56 S.E. 2cl 599; 5. v. Alangwn, supra; S. 
v. McGzrt, supra. The legal provocation that will rob the crime of 
malice and thus reduce it to manslaughter, and self-defense, are affinn- 
ative pleas, with the burden of satisfaction cast upon the defendant. 
S. v. McGat, supra; 8. v. Jernigan, supra; 5. v. DeGraffenreid, supra; 
S. v. Beachuin, supra. 

"The defendant's plea of not guilty entitled him to present evidence 
that he acted in self-defense, that the shooting was accidental. or both. 
Election is not required. The defendant may rely on more than one de- 
fense." 5. v. Wagoner, 249 N.C. 637, 107 S.E. 2d 83. 

Defendant contends that the evidence, and particularly his evidence, 
before the jury shows that he was frec from fault in bringing on the 
circumstances that led to the killing of Cain, and was sufticlent to pre- 
sent the question as to whethcr he acted in his own self-defense, or in 
defense of his wife and three-year-old child, or in defense of all three of 
them, upon necessity, real or apparent, in killing Cain, and also the 
question as to whether the killing of Cain was unintentional- the re- 
sult of an accident. He  assigns as error this part of the charge: "The 
defendant in answer to the charge against him relies on the defense 
known in law as the plea of accident or misadventure," on the ground 
that it dcprived him of his defense of self-defense arising on the evi- 
dence. Nowhere in the charge did the court instruct the jury in respect 
to defendant's plea of self-defense arising on his evidence. 

Stacy, C. J., speaking for the Court, said in S. v. Marshall, 208 N.C. 
127, 179 S.E. 427: 

"The right to kill in self-defense or in defense of one's family 
or habitation rests upon necessity, real or apparent, and the perti- 
nent decisions are to the effect: 

"1. That one may kill in defense of himself, or his family, 
when necessary to prevent death or great bodily harm. [Citing 
authority.] 

"2. Thilt one may kill in defenqe of himself, or his family, 
n hen not actually necessary to prevent death or great bodily harm, 
ii he believes it to be necessary and has a reasonable ground for 
tlie belief. [Citing authority.] " 

We hold defendant's evidcnce in tlie c7we Tvn sufficient tc, require the 
court to declare and explain the law arising on his evidence tending to 
show that he killed Cain in self-defense, or in defense of his wife and 
three-year-old child, or in defense of all three of them, upon necessity, 
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real or apparent. As this defense of self-defense was a substantial and 
essential feature of the case arising on defendant's evidence, no special 
prayers for instructions were required, and the judge's failure to charge 
with respect thereto was prejudicial error, and entitles defendant to a 
new trial. S. v. Wagoner, supya; S. v. Brady, 236 N.C. 295, 72 S.E. 2d 
675; S. v. Ardrey, 232 N.C. 721, 62 S.E. 2d 53. 

S. v. Crisp, 244 N.C. 407, 9-1 S.E. 2d 402, is distinguishable. I n  that 
case one of defendant's counsel stated during the trial that defendant 
did not plead self-defense, and defendant stated in his brief that defen- 
dant has contended a t  all times that the shooting was accidental. 

New trial. 

WACHOVIA BANK AND TRUST COMPANY, SUCCESSOR TRUBTEE UNDER THE 

WILL OF ALEXANDER B. ANDREWS v. F. $1. SIRXVONS AP\'DREWS, 
MARY G. AIUDREWS, A MIXOR, JOHN W. ANDREWS, A MIXOR, SARA 
SIMMONS ANDREWS, A MINOR, MRS. MARY A. WORTH, JULI-4 A. 
WORTH RAY, HAL V. WORTH, 111, SIMMONS HOLLBDAY WORTH, 
a MIKOR, LAURESCE H. MARKS, JANE 8. MARKS, ELIZABETH M. 
GREEK, JUDGE ALEXANDER A. MARKS, JULIA A. MARKS, A MINOR. 
FRANCES ALARKS BRUTON, RALPH STANLEY MARKS, WILLIAM 
U. MARKS, 111, MRS. JULL4 11. DOZIER, RICHARD T. DOZIER, MRS. 
JANE DOZIER HARRIS, MRS. MARTHA A. WING, SANDRA JOHN- 
SON WALKER, BIRS. AUGUSTA A. YOUNG, MRS. ELEANOR Y. 
BOOKER, MRS. ACGUSTA YoLNG JIURCHALL, GRAHAM H. AX- 
DREWS, JR., BIRS. JASE V. PHILBRICK, MRS. JULIA 8. PARK, S. 
LEIGH PARK, A JIrxon, BRUCE R. PARK, A MIXOR, ALEX B. AN- 
DREWS, MABEL Y. ASDREWS, a MINOR, ALES B, AIUDREWS, JR., s 
MINOR. 

(Filed 2 June, 1965.) 

1. Constitutional Law § 23- 
The Genernl Assembly may not diminish a rested interest by artificially 

iucreasing the class in which the estate has rested. Constitution of Sorth 
Carolina, Sec. 17, Art. I ,  Fourteenth hmendiuent to the Federal Constitu- 
tion. 

2. Sam- 
While the legislature mag create a presumption to be applied in the con- 

struction of instruments executed prior to the enactment of the statute, its 
power to create such presumptions or inferences is not unlimited but i t  mag 
create only those presumptions or inferences which have some reasonable 
relation to the facts upon which they arise. 
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3. Wills 3 27- 
7T'lieu the intent of testator can be ascertained with assurauce from the 

language used, there is no need for presumptions or extriusic evidence, and 
the court must give efl'ect to the testamentary intent. 

4. Adoption 3 6; Wills 5 47- 
Where the trust provides benefits for riamed blood relatives of testator 

rrith provision that this number could be increased only in the erent great 
nieces and great nephews were born within 21 years after testator's death, 
the will clearly indicates testator's inttlnt to exclude children adopted by 
his nieces and nephews from the benefits, and therefore Chapter 967, Ses- 
siou Laws of 1063 (G.S. 48-23) by its express language, does not apply, 
and the children adopted by testator's nieces aud nephews do not take 
under the will. 

APPEAL by Howard E. Manning, guardian ad litem for S. Leigh 
Park, Bruce R. Park, Mabel Y. Andrews and A. B. Andrews, Jr., and 
any other person who may be adopted by any of the nieces and nephews 
of A. B. Andrews, deceased, prior to October 21, 1967, from Caw, J., 
February 1963 1st Non-Jury Civil Session of WAKE. 

A. B. Andrews died testate on October 21, 1946. His will, probated in 
Wake County, gave the residue of his estate to his brothers, John and 
Graham, as trustees for the beneficiarics named in item 2. 

John and Graham, the trustees, died prior to August 20, 1937. On 
that date, plaintiff was, by order of the Superior Court of Wake 
County, appointed as successor trustee. 

The only portions of the will relevant to this litigation are items 2 
and 6, which provide: 

"2. After the payment of my just debts, and the payment of 
the specific legacies, hereinafter named, I give, devise, and be- 
queath the remainder of my estate, of whatsoever kind, character 
or description, whether real or personal, into the hands of my 
brothers J. H. Andrews and G. H. hndrews, their successor or suc- 
cessors and associate or associates, as trustee or trustees, to have 
and to hold and to invest, and sell and re-invest, and manage the 
same upon the following uses and trusts, that is to say: 

" ( a )  After paying the expense of handling the trust, they shall 
d i ~ i d e  the annual income into twenty equal parts or shares which 
shall be disposed of as set out in itenis. 

" (b )  One share of the net inconlc shall be annually paid to 
my sister, Mrs. Jane Alarks, 525 9. Perry St., Montgomery, Ala., 
for and during her natural life. 

"(c)  One share of the net income shall be annually paid to my 
brother, John H .  Andrews, 831 Wake Forest Road, Raleigh, North 
Carolina, for and during his natural life. 
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"(d) One share of the net income shall be paid to my  brother, 
Graham H. Andrews, 421 N. Blount St., Raleigh, North Carolina, 
for and during his natural life. 

"(e)  One share of the net income shall be divided in equal 
parts, or divisions, and paid to my eleven (11) nieces and nephews; 
namely, Mrs. Augusta Andrew,  Mrs. Martha Andrews Johnson, 
and Mrs. Jane Virginia Power (the children of my  deceased 
brother William J. Andrews), Mrs. Julia Marks Dozier, Alex A. 
Marks, and Laurence H. &larks (the surviving children of my 
sister Mrs. Jane A. Alarks), Alexander B. Andrew,  I11 (the son 
of my  brother John H. Andrews), and Mrs. Julia Andrews Park,  
Alrs. Mary  S. Andrews Worth, Graham H. Andrews, Jr., and I?. 
M. Simmons Andrews (the children of niy brother Graham H. 
Andrews) for and during their lifetime. 

" ( f )  Upon the death of either my sister Jane H. Andrews or 
my brothers John H. Andrews or Graham H. Andrews, the one 
share severally allotted to them shall cease, and i t  shall be allotted 
to, and added to, the one share to  be divided among the eleven 
(11) living nieces and nephews, which directions shall apply to 
each of these three shares to my  sister and two brothers. 

"(g) Upon the death of anyone of my  now living eleven (11) 
nieces and nephews, his or her share shall cease and the division 
of this share remaining among the nieces and nephews shall be 
only t o  those then alive. 

"(h) When the number of nieces and nephews shall be reduced 
by death down to four, then the annual share of any one dying 
thereafter shall not be divided among those surviving, but then 
such share or shares shall be added to the sixteen shares to be 
divided among my great nieces and great nephews. 

" ( i )  The income from the sixteen shares shall be equally di- 
vided among my great nieces and nephews, now twelve (12) in 
number, and those who hereafter niay be born within twenty-one 
(21) years after my  death, they to share equally with the others. 

" ( j )  The share of income allotted to each great-niece and 
great-nephew shall be paid to the child's parent (my niece or 
nephew) or to the child's guardian, i f  there be such, and disbursed 
by him or her for the benefit of the child, The object of this pro- 
vision is to simplify the handling of income, which will be small. 
The share of my  great-nieces and great-nephews William RI.  
Marks, 111, and Stanley i\Iarks shall be paid to their mother, ;llrs. 
Elva Quisenberry Marks, of Montgomery, Ala." 
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I t em 6 of the will declares the trust shall continue in effect "for, and 
during the joint and several lives of": his surviving brothers and sis- 
ters, listed by name, his eleven nieces arid nephews, listed by name, and 
the twelve great nieces and great nephews, then in being, listed by 
name, with the name of the parent of each of the great nieces and 
great nephews. I t  further provides that  the trust shall continue in effect 
"for and during the joint and several lives of any other nieces or 
nephews or great nieces or great nephews born prior to, and alive a t  
the time of my death, and until the death of the last survivor of my 
brothers and sister, and the last survivor of my nieces and nephews, 
and the last survivor of m y  great nieces and nephews (alive a t  my  
death),  as just above referred to, and no longer." 

The eleven nieces and nephews named in the will are now alive and 
are parties to  this proceeding. Augusta Sndrews is now Mrs. Young. 
Martha Johnson is now Mrs. Wing, and Jane  Powers is now Mrs. 
Philbrick. 

The twelve great nieces and great nephews named in testator's will, 
natural born children of testator's nieces and nephews, are living and 
parties to this proceeding. I n  addition to the twelve great nieces and 
great nephews named in the will, flve children have been born to testa- 
tor's nieces and nephews since his death. These five are: Julia 9. Marks, 
Simmons H. Worth, Mary G. Andrews, John W. Andrews and Sara S. 
Andrews. 

I n  addition to the tventy-eight natural born nieces and nephews, 
great nieces and great nephews of testator, whose right to participate 
in the distribution of the income of the trust estate is conceded by all 
parties, there :ire four adopted children, i .e. ,  S. Leigh Park,  Bruce R. 
Park,  RIabel Y. A h d r e ~ ~ s  and A. B. dndrews, Jr.,  who assert their right 
to participate in the distribution of the income and corpus of the trust 
estate. S. Lcigli Park  and Bruce R. Pa rk  are adopted children of Julia 
A. Park ,  niece of testator. S. Leigh Park  was adopted in Mny 1930, 
Bruce R. Pa rk  was adopted in April 1951. RIabel Y. Andrews and A. 
B. Andrew,  Jr. are adopted children of 9. B. Andrews, 111, testator's 
nephew. RIabcl was adopted in March 1937, and A. B. Andrews, Jr., in 
March 1960. All adoption proceedings were had in the Superior Court 
of Wake County. Each was regular and conclusive. 

Because of clainls made by or on behalf of the four adopted children 
that  they, by virtue of their adoption an11 the provi4ons of c. 967, S.L. 
1963 (now codified as G.S. 48-23), were beneficiaries of the trust estate 
and entitled to participate therein, phintiff, as trustee, instituted this 
action to obtain a judicial determination of the rights of the parties 
and its duties as trustee. 
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TRUST Co. v. BKDREWS. 

The natural born nieces, nephervs, great nieces and great nephews, 
who answered, asserted the adopted cliildren r e r e  not, by the Act of 
1963, beneficiaries of the trust for that:  (1) The Act did not apply to 
the trust; and (2) if i t  were applicahlc, it i.. unconstitutional since i t  
violates the provisions of Art. 1,  3 17, of the Constitation of Sor th  
Carolina, Art. 1, $ 1 0 ( 1 ) ,  and 5 1 of the Fourteenth Amendment of 
the Constitution of the United States. 

Judge Carr concluded: "That ~vithin the meaning of G.S. 48-23(c), 
i t  does not plainly appear from the terms of the Will of Alexander B. 
Andrew that  the n-ords 'great nieces' and 'great nephews' mere intended 
to exclude children adopted by the cieces and nephew of Ale~ander  B. 
Andrews." H e  further concluded that  the eleven nieces and nephews 
and twelve great nieces and great nephews, named in the mill, took, on 
testator's death, a vested estate; this estate could only be opened to 
permit a natural born great niece or great nephew to benefit from the  
trust fund; the 1963 Act, purporting to lnclude the four adopted children 
as beneficiaries of the fund, was void, because prohibited by the Con- 
stitution of North Carolina and the Constitution of the United States. 

Defendant Manning, guardian ad l i t em for the four adopted children, 
excepted and appealed. 

Manning ,  Fu l ton  ik Skinner;  Jock P. Gul ley  for  defendant  appel- 
lant ,  Howard  E. Manning ,  G m r d i a n  ad L i t em.  

Joyner  & Howison  for p1ainti.g appellee. 
M a u p i n ,  T a y l o r  ik Ellis for Armistead J .  Maupin ,  Guard ian  ad 

L i t e m ,  and for F.  -41. Simmons  Andreuls E t  Al, d e f e n d a n t  appellees. 

RODMAN, J. The rights which a child acquires by adoption are 
those and only those declared by legislative act. The adoption statute 
in effect when Mr. Andrews died may be found in G.S. (1943 edition) 
48-23. If appellants had been adopted prior to RIr. Andren-s' death, 
the statute then in effect would not have conferred on appellants the 
right to participate in the distribution of his estate; nor would they, by 
reason of the statute, have qualified as grcat nieces and great nephews 
of testator, G r m e s  v. Grimes,  207 N.C. 778, 178 S.E. 573; Bar ton  V. 
Canzpbell, 245 X.C. 395, 93 8 E. 2d 914; nor would they, by any of the 
adoption l a w  enacted prior to 1963, hare  qualified, as heirs or distrih- 
utees of Mr.  Andrewe, nor as his great nieces and great nephews, ent~tled 
to take under his will. T h o m a s  v. T h o m a s ,  258 N.C. 590, 129 S.E. 2d 
239; Allen v. Allen,  260 N.C. 331, 132 S.E. 2d 909. 

The 1963 Legislature, by c. 967, S.L. 1963, revrote G.S. 48-23. Tha t  
Act, ratified June 18, 1963, by express pro~is ion,  became effective from 
and after  its ratification. The provisions of the 1963 Act, pertinent to 
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the decision of this case, are tlie concluding sentence of subsection ( a ) ,  
and subsection (c) .  The last sentence of subsection (a)  reads: "An 
adopted child shall have the same legal status, including all legal rights 
and obligations of any kind whatsoevclr, as he would have had if he 
were born the legitimate child of the adoptive parent or parents a t  the 
date of the signlng of the final order of adoption, except that  the age 
of the child shall be computed from the date of his actual birth." Un- 
less subsection (c) requires a different rule, this change would operate 
prospectively and would have no application to vested estates. Bennett 
v. Cain, 248 N.C. 428, 103 S.E. 2d 510. 

Subsection (c) provides: "From and after the entry of the final order 
of adoption, the words 'child', 'grandchild', 'issue', 'descendant', or an  
equivalent of the plural forms thereof, or any other word of like import 
in any deed, grant, will or other written instrument shalI be heId to in- 
clude any adopted person, unless the contrary plainly appears by the 
terms thereof, mrliether such instrument was executed before or after 
the entry of the final order of adoption and whether such instrument 
was executed before or after the enact~nent of this Act." 

Sec. 17, Art. I, of the Constitution of Korth Carolina, and Sec. 1 of 
the Fourteenth Amendment to the Constitution of the United States, 
forbid the Legislature from diniinishing a vested interest by artificially 
increasing the class in which the e5tate has vested. Here, the trust estate 
vested in the brothers, the sister, the nieces and nephews, eleven in 
number, and the great nieces and grrat nephews, twelve in number, 
living on October 21, 1916, the day testator died, G.S. 31-41. Parker v. 
Parker, 252 N.C. 399, 113 S.E. 2d 899; Humrnell v. H~~nzmel l ,  241 N.C. 
254, 85 S.E. 2c1 144. If G.S. 48-23, as amended In 1963, is construed to  
make a child adopted by a niece or nephew of Mr .  Andrem, subse- 
quent to 194G, his great niece or great nephew, and tllereby entitled to 
participate in tlie trust lie created, i t  unconstitutionally diminishes the 
estate given to the natural born childwn of nieces and nephcws and is 
void. Robznson v. Barfield, G N.C. 391; Hoke v. Ilenderson, 15 N.C. 1 ;  
O'Connor v. H a r m .  81 K.C. 279; Booth v. Nn i r s t~n ,  193 N C. 278, 136 
S.E. 879; Bntcnzan v. Stcrrett, 201 N.C. 59, 159 S.E. 2d 14. 

Appellants do not contend the Legi:.lnture could enact a statute di- 
minishlng the shnre vested in a beneficialy by artificially increasing 
the number of beneficiaries. Their pokition is: Ah. Xndrem had the 
legal right to mahe adopted great nieces and great nephews benefici- 
aries of his estate, just as lie liad the right to make natural born great 
nieces and great nephews beneficiaries of his estate; and l f ,  vlien he 
 rote his r i l l ,  he meant to include within the vords "great niece" or 
"great nepliew," one thereafter adopted hy a niece or nephew, the per- 
son so adopted would participate equally with a child born naturally 
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to  a niece or nephew. It is quite true that  the words "great niece" and 
"great nephew" would, if Mr.  Andrews so intended, when he wrote the  
will, have included all who became a great niece or a great nephew by 
adoption or by birth. Bradford v. Johnson, 237 K.C. 572, 75 S.E. 2d 
632; Barton v. Campbell, supra. 

Appellants interpret the 1963 Act not as divesting a vested estate, 
but as creating a presun~ption that  the words '(great niece" and "great 
nephew" were understood by testator, when he wrote his will, to in- 
clude both natural born and adopted children, thereby imposing on the 
natural born great nieces and great nephews the burden of showing 
that  the words "great nieceJ' and "great nephew" did not include one 
adopted by a niece or nephew, but only one born to a niece or nephew. 

This interpretation of the statute, they argue, would not do violence 
to either State or Federal Constitutions, since the statute, so interpreted, 
would merely create a rule of evidence to be used in ascertaining intent 
- a power which the Legislature may constitutionally exercise. Spencer 
v. Motor Co., 236 N.C. 239, 72 S.E. 2d 598; State v. Griffin, 154 N.C. 
611, 70 S.E. 292; Prince v. Nugent, 172 A. 2d 743. The power of the 
Legislature to create presumptions is not unlimited. The presumption, 
or inference to be drawn from a given set of facts must have some 
reasonable relation to the stated inference. State v. Griffin, supra; Bailey 
v. Alabama, 219 U.S. 219, 55 L. Ed. 191; Tot  v. United States, 319 
U.S. 463, 87 L. Ed. 1519; Anno. 162 -4.L.R. 495-535. The power to 
create a presumption can not be made a device to short circuit consti- 
tutional prohibitions. 

It is the duty of the Court when interpreting a will to give effect to a 
testator's intention. When that  intent can be ascertained with assurance 
from the words used, there is no need for presumptions or extrinsic evi- 
dence. Yount  v. Yount ,  258 N.C. 236, 128 S.E. 2d 613; Stellings v. 
Autry,  257 N.C. 303, 126 S.E. 2d 140; Morris v. Morris, 246 N.C. 314, 
98 S.E. 2d 298; Trust Co. v. Wolfe ,  243 N.C. 469, 91 S.E. 2d 246; Trust 
Co. v. Green, 239 N.C. 612, 80 S.E. 2d 771. 

I n  deciding this case, i t  is not necessary to fathom legislative intent. 
The Legislature made it abundantly clear that  the Act did not apply 
to instruments in which i t  clearly appeared testator did not intend for 
an  adopted child to stand on the same footing with a blood relative. 

Judge Carr was of the opinion that  Mr.  AndrewsJ will did not clearly 
indicate testator's intent to exclude adopted children from the trust he 
created. We reach a different conclusion. The persons specifically named 
in the will as beneficiaries of the trust, twenty-six in number, were all 
natural born. They were blood relatives of testator. This number could 
be increased only if great nieces or great nephews were born within 
twenty-one years after testator's death. Birth is, by the express pro- 
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visions of subsection (i) of item 2, and subsection (b) of item 6, made 
a condition precedent to participate in the trust. Born to whom, one 
may inquire? The answer, of course, is to  a niece or nephew of the tes- 
tator. Birth is not synonymous with adoption. 

Holding, as we do, that the 1963 Act, by its express language, ex- 
cludes from its provisions those trusts or estates where i t  clearly ap- 
pears that  the beneficiaries are to be the natural born, and not adopted 
children, i t  follo~vs that the judgment must be, and is, 

Affirmed. 

DECEASED, AND CAROLINA BAiiII. 

(Filed 2 June, 1965.) 

1. Pleadings § 21.1- 

If separate causes are not separately stated in the complaint, demurrer 
nlust be sustained without prejudice to plaintiff's right to move for leave 
to amend, G.S. 1-131, but if there is a misjoinder of parties and causes of 
action the action should be dismissed as to the demurring defendant. 

2. Executors a n d  Adn~inis trators  § 18- 
Allegations that plaintiff paid a securities dealer a stated sum for par- 

ticular stock and that the dealer failed to purchase and deliver the stock 
prior to his death, states a cause of action against the estate of the 
dealer cx co)itractu based on matters occurring prior to the dealer's death 
and determinable as  of that time. 

3. Executors a n d  Adn~inis trators  § 22-- 
Allegations that the l)erson:ll representatire, after the death of her tes- 

tator and prior to her qualification, paid claims which exhausted the as- 
sets of the estate so that there was not sufficient funds to pay anything on 
plaintiff's claim of the same prioritr, states a cause of action against the 
personal representative in her individual capacity for wrongful intermed- 
dlina and misapplication of aqsets, and she is a proper party in her repre- 
sentative capacity only because any recovery R-ould go to her in that ca- 
pacity for administration. 

4. Banks and  Banking 1 0 ;  Executors a n d  Administrators § 8- 
The relationship betmen a bank and a dppositor is that of debtor and 

creditor, and. upon the death of the depositor, title to the account rests 
in the depositor's personal representative for collection and administration, 
and the bank is under duty to see that payment of the deposit is made to 
the duly appointed legal representative of the deceased depositor, G.S. 28- 
172. and the bank's paynlent otherwise does not discharge the bank's lia- 
bility to the estate. 
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5. Same; Pleadings § 1% Demurrer  fo r  misjoinder of parties a n d  
causes held properly sustained. 

Plaint=, alleging ex co~ttractu claim against the estate, sued the personal 
representatire of the estate in her individual and representative capaci- 
ties, and sued the bank in which testator had an account a t  the time of 
his death, alleging that the personal representative, prior to her appoint- 
ment, ~vrongfully depleated the assets of the estate, leaving nothing for 
any payment on plaintiff's claim, and that the bank, with knowledge of 
testator's death, wrongfully paid the checks on the account which mere not 
drawn by the duly appointed legal representative of the estate. Held: De 
murrer of the bank for misjoinder of parties and causes of action was 
properly sustained, since the personal representative in her individual ca- 
pacity is not a necessary or proper party to the claim against the bank. 
G.S.  1-123(1). 

APPEAL by plaintiff from Crissman, J., September 1964 Civil Session 
of MOORE. 

The hearing below was on the amended demurrer of defendant bank 
to the amended complaint. 

Plaintiff instituted this action against Miriam Lucille Dietenhoffer 
(Mrs. Dietenhoffer), individually, and also in her capacity as execu- 
trix of the estate of Herbert J. Dietenhoffer (Dietenhoffer), deceased, 
and Carolina Bank, a North Carolina banking corporation. 

The allegations of the complaint, apart from those relating to the 
identity and residence of the parties, are summarized below. 

Dietenhoffer, prior to his death on December 20, 1959, operated as a 
sole proprietorship under the name of Dietenhoffer and Heartfield a 
business in which he purchased investment securities for plaintiff and 
other customers. In October 1959 plaintiff ordered one thousand shares 
of N. C. Telephone Company stock and paid Dietenhoffer the purchase 
price of $1,640.00 therefor but none of said stock n7as delivered by 
Dietenhoffer to plaintiff. 

Mrs. Dietenhoffer, after the death of Dietenhoffer and prior to her 
qualification on February 9, 1960 as executrix of his estate, continued 
to operate said business. During this period, Mrs. Dietenhoffer paid 
$14,109.80 of the funds of the deceased to purchase stocks certain cus- 
tomers (other than plaintiff) had ordered and paid for but which had 
not been delivered to them by Dietenhoffer. These customers and plain- 
tiff were in the same order of preference in respect of their claims 
against the estate. In  addition, Mrs. Dietenhoffer paid $3,491.59 of the 
funds of the deceased to other unsecured creditors of his estate. 

The estate of Dietenhoffer is insolvent. On account of said unauth- 
orized and preferential payments of $17,601.39, the assets of the estate 
are not sufficient to pay any sum on plaintiff's claim against the estate. 
If the $17,601.39 were restored, the estate would have sufficient assets 
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t o  pay a substantial amount on plaintiff's claim against the estate. Mrs. 
Dietenlioffer has refused plaintiff's demand that  she, in her capacity as 
executrix, bring an action against herself, individually, to recover the 
amount ($17,601.39) of her unauthoriecd and preferential payments 
from funds of the estate of Dietenhoffer. 

The officers and employees of the Carolina Bank in Pinehurst were 
personally acquainted with Dietenhoffer. They knew he conducted the 
business of Dietenhoffer and Heartfield as a sole proprietorship and 
that  he deposited "practically all" of his personal funds and the funds 
of said sole proprietorship in said bank. 

Notwithstanding the officers and employees of said bank were fully 
advised of the death of Dietenhoffcr on December 20, 1959, they neg- 
ligently continued to honor checks drawn on his account and on the 
account of said sole proprietorship. The checks so honored were signed, 
without lawful authority, by persons other than Dietenhoffer. Also, 
said bank, after i t  had knowledge of the death of Dietenhoffer, negli- 
gently allowed Mrs. Dietenhoffer to open a special account in the 
name of "Dietenhoffer and Heartfield" and to deposit therein checks 
drawn to the order of said sole proprietorship of Dietenhoffer and 
Heartfield, and thereafter negligently permitted hIrs. Dietenlioffer 
prior to  her qualification as executrix to draw checks on said special 
account. The said conduct of said bank enabled Mrs. Dietenhoffer to 
make said unauthorized and preferential payments to common creditors 
other than plaintiff and thereby deplete the assets to such extent tha t  
plaintiff is unable to recover any sum on his claim against the estate of 
Dietenhoffer. 

A9rs. Dietenhoffer has refused plaintiff's demand tha t  she, in her ca- 
pacity as executrix, bring an  action against the Carolina Bank to re- 
cover for the estate of Dietenhoffer for its said unauthorized and un- 
lawful payment of checks drawn on funds belonging to said estate. 

Plaintiff is entitled to a judgment against the defendants jointly and 
severally requiring tha t  they pay to the estate of Dietenhoffer such 
sum(s) as will enable plaintiff to recover from said estate the exact 
amount plaintiff would have received if said unlawful preferences had 
not been made, to wit, $17,601.39. 

Plaintiff prays " ( t ) h a t  the estate of Herbert J. Dietenhoffer recover 
of the defendants jointly and severally the sum of $17,601.39 and that  
the executrix of said estate be required to pay to plaintiff the sum of 
money which he would have received but for the unlawful preferences 
of other common creditors." 

Defendant Carolina Bank demurred to the amended complaint on 
these grounds: (1) misjoinder of parties and causes of action; and 
(2) plaintiff's failure to  state separately his alleged causes of action. 
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The court sustained the demurrer and, as to defendant Carolina 
Bank, dismissed the action. Plaintiff excepted and appealed. 

Wilson, Bain $. Bowen for plaintiff appellant. 
Boyette & Brogden for defendant appellee Carolina Banlc. 

BOBBITT, J. Plaintiff's allegations relate to:  (1) his alleged claim 
against the estate of Dietenhoffer; (2) his alleged claim against Mrs. 
Dietenhoffer, individually, on account of her unlawful use of funds of 
the deceased; and (3) his alleged claim against Carolina Bank be- 
cause ( a )  i t  honored checks, signed by (unauthorized) persons other 
than Dietenhoffer, drawn on funds on deposit to the credit of Dieten- 
hoffer and of Dietenhoffer and Heartfield a t  the time of Dietenhoffer's 
death, and (b) i t  honored checks drawn on funds deposited in a spe- 
cial account, '(Dietenhoffer and Heartfield," which was opened by Mrs. 
Dietenhoffer and in which deposits were made after the death of Die- 
tenhoffer. 

The complaint is subject to demurrer on the ground plaintiff "im- 
properly united" several causes of action. G.S. 1-127(5) ; G.S. 1-123; 
Rule 20(2),  Rules of Practice in the Supreme Court, 251 N.C. 783, 802; 
Heath v. Kirkman, 240 N.C. 303, 306, 82 S.E. 2d 104; Tart  v. Byme, 
243 N.C. 409, 412, 90 S.E. 2d 692; Bannister & Sons v. TVilliams, 261 
X.C. 586, 588, 135 S.E. 2d 572; Kearns v. Primm, 263 N.C. 423, 426, 
139 S.E. 2d 697. However, sustaining the demurrer on this ground would 
be without prejudice to plaintiff's right under G.S. 1-131 to move for 
Ieave to amend his complaint so as to state separately his alleged 
causes of action. On the other hand, if there is a misjoinder of parties 
and causes of action, the action as to Carolina Bank was properly dis- 
missed. Kearns v. Primm, supra; Bannister & Sons v. Willianzs, supra, 
and cases cited; Vollers Co. v. Todd, 212 N.C. 677, 194 S.E. 84; Lucas 
v. Bank, 206 N.C. 909, 174 S.E. 301. 

Plaintiff's alleged cause of action (claim for $1,640.00) against the  
estate of Dietenhoffer is based on what occurred prior to Dieten- 
hoffer's death and is determinable as of the time thereof. I t  is based 
on Dietenhoffer's receipt of plaintiff's $1,640.00 and his failure, in 
breach of his contractual obligations, to purchase for and deliver to 
plaintiff one thousand shares of N. C. Telephone Company stock. 

The alleged cause of action against Mrs. Dietenhoffer, individually, 
is based entirely on transactions alleged to have occurred after the 
death of Dietenhoffer on December 20, 1959, and before the qualifica- 
tion of Airs. Dietenhoffer as executrix of his estate on February 9, 1960. 
The sole basis upon which Mrs. Dietenhoffer, in her capacity as ex- 
ecutrix, may be considered a proper party to this alleged cause of action 
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and to the alleged cause of action against Carolina Bank is the fact 
tha t  any recovery would pass to the pcrsonal representative of Dieten- 
hoffer's estate for adn~inistration in accordance n-~th  law, not to the 
plaintiff. Spivey v. Godfwy, 253 N.C. 676, 129 S.E. 2d 233, and cases 
cited. 

Before considering further the alleged causes of action against A h .  
Dietenhoffer, individually, and against Carolina Bank, it is noteworthy 
that  the  complaint is silent as to (1) ~vliether plaintiff filed a claim 
against the estate of Dietenhoffer and, ~f so, whether i t  was allowed or 
denied, and (2) whether the executrix has inade or purported to make 
a final settlement of Dictenhoffer's estate. Moreover, the complaint is 
silent as to what action, if any, plaintiff has taken to have Mrs. Die- 
tenhoffer removed as executrix and to  have a disinterested person ap- 
pointed as personal representative in her stead. 

Plaintiff's factual allegations are to the effect Mrs. D~etenhoffer, 
without authority, operated the business of Dietcnhoffer and Heartfield 
from Dietenhoffer's death until her qualification as executrix on Feb- 
ruary 9, 1960, and during this period used funds ($14,109.80) consti- 
tuting general assets of Dietenhoffer's estate to  prefer certain creditors 
and to prejudice other creditors, including plaintiff, of the same class, 
and paid $3,491.59 to other unsecured creditors of Dietenhoffer's estate. 
These alleged facts are deemed sufficient to state a cause of action 
against Mrs. Dietenhoffer (for an  undetermined amount) in behalf of 
the personal representative of Dietenhoffer's estate, for the benefit of 
creditors, including plaintiff, prejudiced by her tortious intermeddling 
and misapplication of assets of Dietenhoffer's estate. 

Plaintiff alleges Carolina Bank had full knowledge that  Dieten- 
hoffer, a t  the time of his death on December 20, 1959, was the sole 
owner of the funds theretofore deposited in the bank in the account and 
to the credit of Dietcnhoffer and Heartfield; and thereafter, with full 
knowledge of Dietenhoffer's death, honored checks against said account 
signed by (unauthorized) persons other than Dietenhoffer. There is no 
allegation as to the balance in said account when Dietenhoffer died or 
as to the number, amounts, payees, etc.. of the checks so honored. 

On said alleged facts, Carolina Bank was obligated to Dietenhoffer, 
its depositor, when he died, in an unstated amount. The relationship 
theretofore subsisting was that  of debtor and creditor. Lipe v. Bank, 
236 N.C. 328, 72 S.E. 2d 739. Upon Dietenhoffer's death, the title to said 
account vested in his personal representative for collection and adniin- 
istration. G.S. 25-172; Sales CO. v. Weston, 245 N.C. 621, 627. 97 S.E. 
2d 267; Spivey v. Godfrey, supra. "The bank is bound to see that  pay- 
ment of the  doposit of a deceased depositor is inade to his duly ap- 
pointed legal representative." 9 C.J.S., Banks and Banking 1004. 
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Ordinarily, a bank's contractual obligation to its deceased depositor 
can be discharged only by payment to his personal representative. Sides 
v. Bank, 246 N.C. 672, 674, 100 S.E. 2d 67. Hence, upon the facts al- 
leged by plaintiff, whatever payments were made by Carolina Bank 
with reference to the balance on deposit to the credit of Dietenhoffer 
a t  the time of his death did not discharge the bank's liability to Dieten- 
hoffer's personal representative for the amount thereof. These alleged 
facts are deemed sufficient to state a cause of action against Carolina 
Bank (for an  undetermined amount) in behalf of the personal repre- 
sentative of Dietenhoffer's estate, for the benefit of creditors, including 
plaintiff. This cause of action against Carolina Bank is the identical 
cause of action that  existed in favor of the personal representative of 
Dietenhoffer's estate as of the time of Dietenhoffer's death. I n  this con- 
nection, it is noted that  plaintiff does not allege that  Mrs. Dieten- 
hoffer was the drawer of any of the unauthorized checks on said ac- 
count. 

With reference to  the alleged special account in the name of "Die- 
tenhoffer and Heartfield," opened by Mrs. Dietenhoffer after Dieten- 
hoffer's death, plaintiff alleges Carolina Bank honored checks drawn 
on this account by Mrs. Dietenhoffer. There is no allegation as to the 
amount deposited in said special account or as to the number, amounts, 
payees, etc., of the checks so honored. Under plaintiff's allegations, the 
status of this special account and the nature of transactions in connec- 
tion there~yith are unclear. However, the basis of the cause of action, 
if any, stated in connection therewith, is that  the funds deposited therein 
were assets of Dietenhoffer's estate and that  the bank is now liable to 
Dietenhoffer's estate for the amount thereof. 

While the complaint alleges the bank "carelessly and negligently" 
honored unauthorized checks, plaintiff's alleged cause of action against 
the bank is based on its contractual obligations. Under the facts al- 
leged, the bank, if liable to the estate of Dietenhoffer for the amount 
of said deposits, is the only party to suffer loss if, through carelessness 
and negligence, i t  paid to unauthorized persons amounts due the per- 
sonal representative of Dietenhoffer's estate. 

G.S. 1-123, in part, provides: "The plaintiff may unite in the same 
complaint several causcs of action, of legal or equitable nature, or 
both, n-here they all arise out of - 1. The same transaction, or trnns- 
action connected with the same subject of action." The words and 
phrases used in G.S. 1-123(1) are defined by Barnhill, J. (later C. J.) , 
in Hancammon v. Caw, 229 N.C. 52, 47 S.E. 2d 614. 

The conclusion reached is that  Mrs. Dietenhoffer, individuaIly, is 
not a necessary or proper party to plaintiff's alleged cause of action 
against Carolina Bank;  tha t  plaintiff's alleged cause of action against 
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Carolina Bank based on its contractual obligations is separate and 
distinct from plaintifl's alleged cause of action against Mrs. Dieten- 
hoffer for tortious intermeddling and inixipplication of general assets 
of Dietenhoffer's estate; that  the facts alleged do not support plaintiff's 
allegation as to joint and several liability in the amount of $17,601.39; 
and that  each cause of action rests on different legal principles. IIence, 
there was a inisjoinder of parties and c7auses of action; and thc judg- 
ment, sustaining the bank's demurrer and dismissing the action as to  
it, is affirmed. 

Affirmed. 

GLEMON R..' MOSS v. C. G. TATE, TRADING AS C. G. TATE CONSTRUC- 
TION CO31PA7VY. 

(Filed 2 June, '1963.) 

1. Trial  3 21- 
Defendant's evidence in coxflict with that of plaintiff, or which tends to 

show facts a t  variance with plaints's evidence, is not to be considered on 
motion to nonsuit. 

2. Highways § 7- Where  evidence shows t h a t  barricade causing in- 
jury WRS made  and placed by Commission, nonsuit of highway con- 
t ractor  is proper. 

Plaintiff's evidence was to the effect that he was proceeding along a 
highway, the center line of which had been obliterated by resurfacing, 
when he was forced partly off the highway to his right by oncoming re  
hicles, that the lights of these vehicles blinded him, and that when they 
had passed he for the first time saw a barricade on the shoulder, extending 
to within ten or t w e l ~ e  inches of the hard surface, and that when he 
swerved left to miss this barricade, he lost control, resulting in the injury 
in suit. Plaintiff alleged that defendant, in connection with its construc- 
tion of a hy-pass converging with the hiqhway, had placed the barricade 
across a ~ m t  of the hard surface of the by-pass and on the shoulder of the 
highway, hut all of the evidence \v:m to the effect that t h ~  barricade was 
made and placed by the Highway Con~mjssion and not defendant. Held: 
Defendaut's motion for nonsuit was properly tillowed. 

APPEAL by phintiff from Bandy. J., September 1964 Session of NASH. 
Plaintiff's action is to rccover for personal injuries and damage to 

his picliup trucli allegedly caused by the negligence of defendant. 
Plaintiff's injuries and danlage were caused by a mishap that  occur- 

red on U. S. Highway No. 6-4, approxinmtely 1.34 miles mest of Nash- 
ville, a t  or about 10:45 p.m., on Decembe~. 25, 1963. 



N.C.] SPRING TERM, 1965. 545 

Plaintiff had been employed for "about three weeks" as a clerk in 
Langley's Superette, a general country store located between Nashville 
and Rocky Mount. H e  went to his ~ o r k  a t  Langley's Superette on De- 
cember 25, 1962 about 2:00 p.m. When the mishap occurred plaintiff, 
alone in his pickup truck, was driving in a westerly direction toward his 
home in Spring Hope. 

Plaintiff alleged he w i s  "completely blinded" by the "bright head- 
lights" of two motor vehicles approaching from the opposite direction 
which "appeared to be or were" in plaintiff's lane of travel; th3t "to 
avoid a head-on collision" plaintiff drove "to his right and partly onto 
the Korthern shoulder of said highway"; that, when the lights of the 
approaching vehicles had passed, plaintiff noticed for the first time "an 
unlighted large wooden barricade w h i c l ~  had been placed b y  the  defen-  
d a n t  within ten or twelve inche.: of the h'ortliern edge of the hardsur- 
faced portion of said highway"; and that ,  to avoid colliding with the 
barricade and wrecking his truck, plaintiff pulled to his left and, "due 
to the conditions of the highway a t  that  point,'' his truck "turned over," 
causing injuries to plaintiff and damage to his truck. (Our italics.) 

Under its contract of September 1961 with the North Carolina State 
Highway Commission, defendant was obligated to construct and com- 
plete a project in Kash County for "the relocation of U. S. Highway 
64 from a point approximately 1.34 miles West of Nashville, Easterly, 
around the North side of Nashville, to Rocky Mount," and on Decem- 
ber 25, 1962 "was in the process of carrying out the terms" of said con- 
tract. 

The pleadings raise issues as to  negligence, contributory negligence 
and damages. Evidence was offered by  plaintiff and by defendant. At 
the conclusion of all the evidence, the court, allowing defendant's mo- 
tion therefor, entered judgment of nonsuit. Plaintiff excepted and ap- 
pealed. 

Valent ine & Valent ine for plaintiff appellant.  
Ba t t l e ,  W i n s l o w ,  Merrell ,  Scot t  & W i l e y  for defendant  appellee. 

BOBBITT, J. Only one question is presented: Was the evidence, 
when considered in the light most favorable to plaintiff, sufficient to re- 
quire submission to the jury? 

Under its contract of September 1961 with the State Highway Com- 
mission, defendant had been engaged "for many months" in the con- 
struction of the Nashvilie bypass, referred to hereafter as the bypass 
or "new 64." On December 25, 1962, the bypass west of Nashville had 
been paved but was not open to traffic. 
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The bypass and U. S. Highway No. 64, referred to hereafter as #64 
or "old 64," converged approximately 1.34 miles west of Kashville. At 
said point of convergence, going east, #64 continued straight and the 
bypass diverged to the (left) north. The "V" or "fork" between said 
roads near said point of convergence was to the right (north) of ap- 
proaching westbound n~otorists. 

Plaintiff testified the barricade was located "about 20 or 23 feet frorn 
the peak of the corner made by old 64 coming together with the new 
64," the south end being "within 10 or 12 inches of the hard surface" of 
"old 64." Edwards, plaintiff's witness, testified the barricade was "close 
to the intersection of those two roads." 

All the evidence tends to show the barricade extended partway across 
"new 64"; that its sole purpose was to warn eastbound motorists that 
"new 64" was not open to traffic; and t h t  there were no lights, reflectors 
or warnings of any kind "on the back side of that barricade." 

According to Fleming, defendant's witness, who was the State High- 
way Commission's Resident Engineer, this mas "a standard barricade 
erected a t  the beginning-end of the project, which was the West end 
of the bypass." He  described i t  as follows: "The barricade consisted of 
three reflectorized boards attached to an upright frame with a 'Road 
Closed' sign bolted to the middle board. These boards are approximately 
8 feet long with black and yellow cross-hatchings across the boards 
with beaded points applied to them to reflect lights. When an automo- 
bile's headlights strike these boards a t  night, it lights like a Christmas 
tree. In the middle of this thing, bolted to the center board, we had a 
'Road Closed' sign. The whole unit stands approximately 5 feet high." 
Suffice to say, there is no evidence or contention that the barricade 
failed to give adequate warning to easibound motorists of its presence 
and purpose. 

Plaintiff knew "the area" was under construction, that "the shoulders 
had just been built." and that the shoulders "were soft with right much 
rain." Each day, during the three weeks preceding December 23, 1962, 
plaintiff had made a round trip between his home in Spring Hope and 
Langley's Superette. Approximately ninety per cent of these trips were 
made on #61. He  had noticed the barricade each time he passed. The 
last time he passed was about 2:00 p.m. on December 25, 1962. Prev- 
iously, while traveling n-est on #64, lie had noticed eight or ten "Soft 
Shoulders" signs during the last quarter of a mile before reaching the 
convergence of #64 and the western terminus of the bypass. 

There was no center line on #64 a t  the time of plaintiff's mishap. 
There had been "a center line along thtlre before the recent application 
of tar and asphalt." The "blacktopJ' on this part of the highway "had 



N.C.] SPRING T E R M ,  1965. 547 

Moss v. TATE. 

been newly sprayed not too many days before and . . . was real 
black." 

Plaintiff guessed the width of #64 v a s  "about 20 feet." Wheeler, de- 
fendant's witness, who was the investigating State Highway Patrol- 
man, testified: "The width of the paved surface that  night of the old 
U. S. Highway 64 was 24 feet." 

9 s  to what occurred a t  the time of his mishap, plaintiff testified: "I 
could see them (the approaching trailer-truck and car) 400 or 500 
yards. I could see the lights. . . . Those lights were very bright. I did 
not continue to drive along a t  36 miles per hour, but slowed down 
when 1 met the truck. I imagine I slipped off during the time before I 
got past the truck. It mas a long truck. I didn't just slam on brakes all 
a t  once. I was going to follow it on out because I knowed the shoulders 
was soft and I knew when I slipped off, and I knowed if I pulled back 
on probably what would happen, but there was that  barricade sitting 
right in front of me when I got past the truck." Again: "When I vent  
off the road the first time, I went off on my right side. When I pulled 
back . . . vhen  I cut to my left on the blacktop, my  truck went in a 
spin and threw me out and the truck turned over and was headed right 
back up facing the highway just like i t  was coming in off a side road. 
After the truck came to a stop, it was on the south side of the highway." 

According to Edwards, plaintiff's truck, when i t  came to rest on the 
south shoulder, was "almost opposite the barricade." 

Plaintiff testified: "So far as I know, the truck never got on m y  side 
of the road. Insofar as I know, the car never got on my side of the 
road." 

There is no evidence or contention that  plaintiff's truck struck any 
par t  of the barricade. All the evidence tends to show i t  did not do so. 

The evidence is silent (1) as to the width of the north shoulder of 
#64, (2) as to how much of plaintiff's truck actually got on the north 
shoulder of #64, and (3)  as to the distance between these two con- 
verging roads a t  the point where the barricade was located. 

There is no evidence as to the identity of the oncoming truck-trailer 
and car referred to in plaintiff's testimony or as to the driver of either. 

We  do not set forth Wheeler's testimony tending to show (1) tha t  
the place on the  south shoulder where plaintiff's pickup came to rest 
was 100-150 feet east from the intersection of "old 64" and "new 64," 
(2) tha t  tire marks "extended from the pickup back to the Eas t  for a 
distance of 75 feet to this shoulder on the Korth side of the highway," 
and (3)  that  plaintiff when interviewed, both a t  the scene of the mis- 
hap and later, made no reference to the barricade. This testimony, be- 
ing in conflict with plaintiff's evidence, must be disregarded when con- 
sidering the motion for judgment of nonsuit. 
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"In ruling upon a motion for an involuntary judgment of nonsuit 
under the statute after all the evidence on both sides is in, the court may 
consider so much of the defendant's testimony as is favorable to the 
plaintiff or tcnds to clarify or explain evidence offered by the plaintiff 
not inconsistent therewith; but i t  must ignore that which tends to 
establish another and different state of facts or which tends to contra- 
dict or impeach the testimony presented by the plaintiff." Bundy V. 

Powell, 229 N.C. 707, 711, 51 S.E. 2d 307; Strong, N. C. Index, Trial 
g 21. 

I t  is asserted in plaintiff's brief that the gravamen of his action "is 
the positive act of the defendant in placing the unlighted and invisible 
five-foot high barricade within ten inches of the northern edge of the 
hard surface of Old Highway 64 a t  the intersection with the bypass di- 
rectly in the path of the plaintiff and :my other user of the said high- 
way who might have been forced to take refuge on the shoulder of the 
highway ." (Our italics.) 

Defendant admitted plaintiff's allegations that his contract of Sep- 
tember 1961 with the State Highway Commission imposed upon him 
certain obligations with reference to barricades and warnings in con- 
nection with the work covered by said contract. However, there is no 
evidence or contention that defendant was negligent in any respect in 
connection with his work on the bypass or in warning the public of 
hazards in connection therewith. Plaintiff's niishap did not occur on the 
bypass. 

Unquestionably, there devolved upon defendant, under his contract 
with the State Highway Commission, the positive legal duty 'Yo exer- 
cise ordinary care for the safety of the general public traveling over the 
road on which he was working." Council v .  Dickerson's, Inc., 233 N.C. 
472, 475, 64 S.E. 2d 551, and cases cited. 

It is noted that defendant's said contract with the State Highway 
Commission is not in evidence. Defendant's superintendent on the 
"Nashville bypassJ' job testified: "The dcfendant as a part of this job 
had resurfaced or re-blacktopped that road about a month or so prior 
to the accident. This resurfacing was done by a subcontractor. We were 
the prime contractor and the resurfacing rubbed out the center line of 
the road or covered the center line of that road, that is, 64 West of 
Nashville." He  testified further: "The Highway Department had the 
duty to reline old 64 after i t  was resurfaced." He  also testified: "The 
shoulders a t  the West end of the bypass and old 64 had been a t  that 
time roughed in. The dirt had been hauled but i t  wasn't grassed yet. 
We had to prepare it for grassing." In  this connection, i t  is noted that 
the condition of the north shoulder of $64, of which plaintiff was fully 
aware, is not an alleged cause of plaintiff's mishap. Too, it does not 
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appear that  defendant had any further obligation in connection with 
#64. 

Fleming testified: "With respect to the Nashville bypass, in Decem- 
ber 1962, I was in direct charge of the construction of that  particular 
project a t  tha t  time." After describing the barricade as set forth above, 
he testified further: "During the times that  I made my inspections dur- 
ing the month of December 1962, and with respect to where the barri- 
cade was located, we placed the barricade a t  the intersection of the 
new portion to the old 64 in such a manner that  traffic coming from the 
west could readily see the sign and would be forewarned ahead of time 
so that  they would not enter the new portion of the project." Again: 
"The State Highway Commission sign shop in Wilson prepared the 
signs and erected them." 

Defendant's superintendent on the "Nashville bypass" job testified: 
"The State Highway Department made that  barricade. The State 
Highway Department installed that  barricade." 

As stated in plaintiff's brief, the gist of plaintiff's cause of action is 
the fact t ha t  a portion of the barricade was on the north shoulder of 
#64. There is no evidence defendant had any part  in constructing or 
locating this barricade. All the evidence is to the effect this was done 
by the State Highway Commission. Plaintiff has failed to establish the 
fact upon which all his allegations as to defendant's actionable negli- 
gence are based. For this reason, the judgment of involuntary nonsuit 
is affirmed. Decision on this ground renders unnecessary a discussion 
of other serious questions pertinent to the question of nonsuit. 

Affirmed. 

IVBS D. JOSES, JR. v. WESLEY VERNON HORTON ASD MORRIS 
CRBWLEY JONES. 

(Filed 2 June, 1965.) 

1. Autolnobiles 41g- Evidence held for jury on question of whether 
excessive speed in entering intersection was proximate cause of col- 
lision. 

Plaintiff's evidence to the effect that appealing defendant, traveling north, 
approached the intersection a t  a speed in excess of 60 miles per hour, that 
a vehicle entered the intersection from appealing defendant's right and 
turned right in front of appealinq defendant, that to avoid hitting this car 
appealing defendant turned to his left and was traveling on his left side of 
the highwag when he saw plaintiff's vehicle approaching from the north, 
that plaintiff's vehicle had been driven off the highway and onto a park- 
ing lot on plaintiff's right when defendant's vehicle collided therewith, hela 
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sufficient to take the case to the jury, it being for the jury to determine 
whether defcntlant's negligence in violating G.S. 2 0 - l i l ( b )  ( c ) ,  was a proxi- 
mnte cause of llle accident in that  his excessire speed ulacle it iinpossible 
for him to control his vehiclc in the ewergency, and whether his fnilure to 
1;ecl~ n prolxir loolroi~t 1;rercnted hi111 frorn ascertaining tha t  plaintiff's re-  
l~icle had gotten conll)letely of[ the hard-sixface so tha t  lie could ha re  pro- 
ceeded in safety on his left side of the highway. 

2. Automobi les  88 10, 43- 
Erideuce that  a third vehicle entered a n  iiitersection from defendant's 

right xiid tumeil r ig l~t ,  causing defendnnt to lose contrcll and collide with 
plnintif i"~ reliicle. wI1ic.11 npl~roacl-~ed froin the oplmite direction, 1 ~ 7 d  not to 
insulate defeilclant's negligence in approaching the intersection a t  excessive 
s ~ ~ e c d ,  nor does it entitle tlcfe~idant to rely upon the doctrine of sudtleii 
emergency, if defentlmt's excessive speed contributed to the emergency and 
was the proxiinate cause of defendant's inability to control his vehicle. 

3. Negligence 8 8- 
Where the jury aiisn-ers the issue of negligence in the affirmative a s  to 

one defendant and in the ncgatire as  l o  the other in a suit irn5tituted by 
plaintiff against both as  joint tort-fcasors, the one defendant may not com- 
plain that  the other was  esonerated, since the  author of negligence proxi- 
m a t e ! ~  causing injury is liable therefor irrespective of the liability of 
others. 

Where i t  is made to appear tha t  the witness obserred the lights of a car  
approaching from the opposite direction a t  night for a distance of some 130 
yards, and saw that the car mas "swaying back and forth" because of i t s  
speed, i t  is competent for the witness to testify tha t  i ts  speed was  in ex- 
cess of 60 miles per hour, the weight and credibility of the testimony be- 
ing for  the jury. 

5. Appeal  a n d  Error 1- 
The rerdi r t  of the jury upon conflicting eridence is  conclusive, the  juris- 

diction of the Supreme Court being limited to matters of law and legal 
inference. Constitution of North Carolina, Art. IV,  $ 8. 

APPEAL by defendant Horton from Bone, E. J., Second August 1964 
Regular Civil Session of WAKE. 

Action to recover for personal injuries and property damages sus- 
tained in an automobile collision between plaintiff and the appealing 
defendant Horton. As between plaintiff and defendant Horton these 
facts are undisputed: U. S. Highway No. 401, the dominant highway, 
and rural road No. 1103 intersect a t  right angles about 6 miles south of 
Louisburg in a 60 ?MPH zone. Between a hillcrest north of the inter- 
section and one south of the intersection, each 300-400 feet from the 
center of the intersection, the road is level for about 800 feet. On March 
31, 1963, a t  about 1:00 a.m., plaintiff, operating his 1957 Austin-Healey, 
was approaching the intersection from the north on Highway 401 a t  
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the same time defendant Horton, operating a Ford, was approaching 
from the south. Defendant Jones, operating a Chevrolet pickup truck, 
also was approaching the  intersection from the east on No. 1103, on 
which the State Highway Commission had erected stop signs. Jones 
entered KO. 401 from No. 1103 and headed north. (According to Hor- 
ton, Jones entered from a right-hand cutoff, instead of making a right- 
angle turn from the intersection. As to this, plaintiff did not know.) 
I n  order to avoid a collision with defendant Jones, Horton turned to 
his left into the southbound lane for traffic on No. 401. Plaintiff, in an  
effort to avoid a collision with one or both of defendants, pulled to his 
right completely off the hard-surface, and Horton continued to his left 
across the southbound traffic lane and collided with plaintiff, "com- 
pletely off the hard-surface." I n  the collision plaintiff's automobile was 
damaged, and he suffered personal injuries. 

Plaintiff brought this action against both Horton and Jones, alleging 
that  their joint and concurring negligence proximately caused his injury 
and damage. H e  alleges that  Jones was negligent in tha t  (1) he entered 
Highway 401 from a servient road without stopping and (2) he failed 
to yield the right of way to Horton, who was approaching on the dom- 
inant thoroughfare. Plaintiff alleges that Horton was negligent in that  
(1) he approached the intersection a t  a speed in excess of 60 M P H ,  
(2) he failed to keep a proper lookout, and (3)  he collided with plain- 
tiff off the highway on plaintiff's right. Defendant Jones' answer is not 
in the record. Defendant Horton denies that  he was in anywise negli- 
gent, alleges that  the negligence of defendant Jones was the sole proxi- 
mate cause of his collision with plaintiff, and pleads tha t  plaintiff was 
contributorily negligent in tha t  (1) he drove his automobile a t  a high 
and dangerous speed and ( 2 )  he failed to slow down for the intersec- 
tion, to keep a proper lookout, to have his car under control, and ((to 
apply brakes, stop, turn aside, continue straight ahead, or to take any 
other precaution in time to avoid the collision as he could and should 
have done." 

Plaintiff's version of the accident is that  when he came over the hill- 
top north of the intersection a t  45-50 RIPH, he observed the Chevrolet 
truck of defendant Jones entering the intersection and turning north. 
Plaintiff dimmed his lights and slowed his car. A t  almost the same in- 
stant  he saw Horton's Ford behind the truck in the northbound lane of 
KO. 401. I n  plaintiff's opinion Horton wa? traveling in excess of 60 
M P H ,  between 75-80 M P H ,  "swaying back and forth." Plaintiff was 
350-400 feet from the pickup truck when he first saw it, and the Ford 
was 50-100 feet behind the truck. The Ford came up behind the pickup 
and suddenly pulled into plaintiff's lane to  pass it. "That put a vehicle 
in both lanes, both lanes taken." Plaintiff applied his brakes and a t  15 
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h I P H  pulled completely off the highway into the parking lot of the 
store located in the northwest corner of tlie intersection. At that time 
the Ford was still traveling north in its left lane. When plaintiff was 
13-20 feet off the pavement and was traveling at  10 M P H ,  the Ford 
also left the pavement. When, having slowed to about 10 &IPH, plain- 
tiff was 25-27 feet west of the pavement into the parking lot and 200- 
223 feet north of the center of the intersection, the left front of the 
Ford struck the left front of the Austin-I-Iealey. Skidmarlis made by 
Horton's Ford stnrted ~ o u t h  of the center of the intersection (about 46 
feet, according to a dingram made by plaintiff) and continued 75-100 
feet in the right lane before crossing tlie center line, angling for a 
distance of 33-50 feet before they straightened out for 125-150 feet in 
the left lane. They then veered to the left off the pavement to the point 
of impact. Thc total length of the skid marks was 225-235 feet. After 
the impact plaintiff's Austin-Healey had only salvage value. 

Defendant Jones did not stop. 
Horton's version is that, when he mas 200-250 feet south of the inter- 

section, traveling a t  a speed of 45-55 M P H ,  he observed the Jones 
pickup slowing down on No. 1103 as if to stop before entering the in- 
tersection. Instead, when Horton was only 50-60 feet away, Jones turned 
to his right into a cutoff lane (which made a grassy triangle a t  the 
northeast corner of the intersection) and entered No. 401 slightly north 
of its right-angle intersection with No. 1103. Horton applied his brakes, 
his tires squalled, and he cut to the left a t  about 20 MPH.  He had not 
then seen plaintiff's car approaching. When he saw plaintiff come over 
the hillcrest 300-350 feet away, he pulled into the parking lot in the 
northwest corner of the intersection. After he had stopped, plaintiff, 
sliding on the dirt of the shoulder, came "right at" him and struck him 
a t  a speed in excess of 10 MPH. The two cars collided a t  an angle; the 
left front and side of plaintiff's car struck the right, front wheel of the 
Horton Ford. A young man who came to the scene of the collision over- 
took defendant Jones and secured his license number. 

One of the five passengers in the Horton car testified that plaintiff's 
car was on the west shoulder a t  the time defendant Horton left the 
highway. 

Jones' version of the accident is that he stopped a t  the intersection. 
Seeing no traffic approaching from either direction, he made a right- 
angle turn into No. 401 and headed north. He  did not use the cutoff 
road. After he was proceeding north in the right lane, plaintiff came 
over the hillcrest and turned off the road to his right. Thereafter de- 
fendant Jones heard a crash and slowed down long enough to see a man 
walking from the wreck. Jones then "just went on to Louisburg." 
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Defendants' motions for nonsuit were overruled. The jury's verdict 
established that  plaintiff was injured and damaged by  the negligence of 
Horton alone; that  plaintiff was not contributorily negligent; and that  
plaintiff was entitled to recover $5.900.00 from defendant Horton. 
From judgment entered against him on the verdict defendant Horton 
appeals, assigning as error the failure of the judge to sustain his motion 
for nonsuit, the admission of plaintiff's estimate of his (Horton's) speed, 
and certain portions of the charge. 

Yarborough, Blanchard & Tucker by Irvin B. Tucker, Jr., for plain- 
tiff appellee. 

Dupree, Weaver, Horton & Cockman by F. T. Dupree, J r .  and Jerry 
S. Alvin for Wesley T7emon Horton, defendant appellant. 

SHARP, J. Plaintiff's evidence, taken as true and considered in the 
light most favorable to him, was sufficient to withstand the motion for 
nonsuit. If Horton approached the intersection a t  a speed in excess of 
60 h I P H  - and we must assume that  he did, Hutchens v. Southard, 
254 N.C. 428, 119 S.E. 2d 205-, lie violated G.S. 20-141(b) and (c) 
and was thus guilty of negligence per se. Redden v. Bynum, 256 N.C. 
351, 123 S.E. 2d 734. Horton contends, however, that  his speed was not 
a proximate cause of his collision with plaintiff; tha t  his negligence was 
completely insulated by that  of Jones when the latter entered KO. 401 
from a servient road directly in the path of Horton's approaching auto- 
mobile. This contention is unsound. Plaintiff's evidence would permit 
the jury to find (1) that  Horton's excessive speed made i t  impossible 
for him to control his automobile and (2) tha t  Horton's failure to keep 
a proper lookout in the direction of his travel was the reason he did not 
see plaintiff's Austin-Healey leave the pavement a t  the moment i t  did. 
Aldridge v. Hasty, 240 N.C. 353, 82 S.E. 2d 331; Riggs v. Motor Lines, 
233 N.C. 160, 63 S.E. 2d 197. I t  was not inevitable that  Horton, because 
of Jones' negligence, should collide with plaintiff. H a d  Horton remained 
on the pavement, there would have been no collision. Under the evi- 
dence, it was for the jury to say whether Horton mas traveling a t  an  
unlawful rate of speed without keeping a proper lookout and, if so, 
whether such negligence caused him to leave the pavement and collide 
with the Austin-Healey with such force that  i t  was almost demolished. 
Conceding that Jones' entrance into the highway confronted Horton 
with a sudden emergency, plaintiff's evidence tends to shorn that  Hor- 
ton's excessive speed contributed to the emergency. Therefore, upon a 
consideration of the motion for nonsuit, i t  is due plaintiff that  Horton 
not be given the benefit of the rule tha t  one confronted by a sudden 
emergency mill not be held to the wisest choice of conduct but onIy to 
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such choice as a person of ordinary care and prudence, sin~ilarly sit- 
uated, would have made. Lawzng v. Lundis, 236 X.C. 677, 124 S.E. 2d 
877. 

Plaintiff's evidence makes out a prima facie case that the negligence 
of both Horton and Jones concurred in proximately causing plaintiff's 
injury and damage. Plaintiff could have sued either Horton or Jones 
separately; he elected to sue them jointly. "The mere fact that another 
is also negligent and the negligence of the two results in injury to the 
plaintiff does not relieve either." Green v. Tile Co., 263 N.C. 503, 506, 
139 S.E. 2d 538, 540. ,4nd, if the jury erred in its finding that negligence 
on the part of Jones was not a proxima1,e cause of plaintiff's injury and 
damage, on this record we are powerless to correct it, and it does not 
affect Horton's liability to plaintiff. Horton's motion for nonsuit was 
properly overruled. His demurrer ore tenus, interposed in this court 
upon the ground that it affirmatively appears from the complaint that 
the negligence of Jones insulated that of Horton, is likewise overruled. 

Horton's second assignment of error raises the question of the ad- 
missibility of plaintiff's estimate of Horton's speed as he approached 
the intersection. It is the rule in this state that any person of ordinary 
intelligence who has had a reasonable opportunity to observe is com- 
petent to testify as to the rate of speed of an automobile. Darroch v. 
Johnson, 250 N.C. 307, 108 S.E. 2d 589; Lookabill v. Regan, 247 N.C. 
199, 100 S.E. 2d 521; Hicks v. Love, 201 N.C. 773, 161 S.E. 394. In  
Darroch v. Johnson, supra, plaintiff's estimate of the speed of defen- 
dant's automobile as it approached him from the opposite direction, the 
estimate based upon an observation of 75-100 yards, was held admis- 
sible. Here plaintiff testified that he observed defendant's approach for 
a distance of 400-500 feet, or a t  least 130 yards, and that  the speed of 
the Ford was so great that it was "swaying back and forth." Under 
the circumstances, even though i t  was nighttime, we cannot say as a 
matter of law that plaintiff did not have a reasonable opportunity to 
form an intelligent opinion as to the speed of Horton's vehicle. At night 
a witness may judge the speed of an automobile by the movement of its 
lights if his observation is for such a distance as to enable him to form 
an intelligent opinion. State v. Harrington, 260 N.C. 663, 133 S.E. 2d 
452. Plaintiff's opinion testimony that the Horton vehicle was traveling 
"in excess of 60 AIPH, between 75-80 MPH" was competent. I ts  weight 
and credibility were for the jury. Ray 21. Membership Corp., 232 N.C. 
380, 113 S.E. 2d 806. 

Defendant Horton's ren~aining assignments of error relate to the 
judge's charge, which we have examined carefully. In its entirety it 
fairly presented the case to the jury and contains no error prejudicial 
to  Horton. His Honor made it quite clear that, whether Jones entered 
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No. 401 a t  the right-angle intersection or from the cutoff, it was his duty 
to yield the right of way to Horton if he was approaching a t  such a 
speed or from such a distance that  i t  was not safe for him to enter NO. 
401 until Horton had passed. The jury evidently took the view that  
Horton's negligence was the sole proximate cause of the collision in 
question. The issues of fact raised by the pleadings and the evidence 
were for the jury. Our jurisdiction is limited to matters of law and legal 
inference. N. C. Const., Art. IV, see. 8. 

This appeal "will make no tremor on the face of the law if i t  fails," 
Harman, L. J., in TV. v. W., [I9611 P. 113, 135, as we hold that i t  does. 

No error. 

3lAURICE STOKE V. ADb S. ASHLEY, ADMINISTRATRIX OF THE ESTATE OF 
F. D. ASHLEY, DECEASED; AND GUY F. XcCORMICK, T/A FAIRXONT 
GAS COMPAKY. 

(Filed 2 June, 196.5.) 

1. Sales 5 16- 
Evidence that the distributor of tobacco curing equipment operating on 

liquid petroleum gas was under contractual duty to service and inspect the 
equipment, that the equipment failed to work properly, and that plaintiff 
was injured in a fire or esplosion when he attempted to repair the equip- 
ment, is held sufficient to be submitted to the jury on the issue of the dis- 
tributor's negligence, since a distributor who undertakes to inspect equip- 
ment must exercise that degree of care commensurate with the knovn 
hazards involred in the use of his product. 

2. Same; Negligence § 26- 
Plaintiff's e~idence tending to show that when his petroleum gas tobacco 

curer failed to work properly he undertook, in violation of written instruc- 
tions, to repair it, that he closed the valve to the hundred gallon tank, 
drained the pipes in the tohacco barn of what he thought to be only vater,  
re-opened the valve and attempted to light the pilot light, resulting in an 
explosion causing injury, held to disclose contributory negligence as a 
matter of law on the part of plaintif€. 

APPEAL by plaintiff from Hall, J., October, 1964 Session, ROBESON 
Superior Court. 

The plaintiff, a tobacco farmer, instituted this civil action against the  
defendant, trading as Fairmont. Gas Company, to  recover for the 
serious burns allegedly resulting from the defendant's negligent failure 
properly to inspect and service the plaintiff's tobacco curer a t  the time 
the defendant filled the storage tank with liquid petroleum gas, some 
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of which the plaintiff drained through the connecting pipes and which 
exploded when plaintiff attemptcd to relight the burners after they had 
sputtered and gone out. 

The defendant, by answer, denied negligence in any particular, and 
as a first further defense alleged: 

c i r  
3. That the defendants had no control over the equipment on 

the property and could not prevent the plaintiff from taking his 
wrenches and removing and disconnecting the pipes, caps and 
plugs so that the liquid substances from the pipes were drained 
onto the ground inside of the barn causing a dangerous situation 
and in violation of the lam; that plaintiff unlawfully, after hav- 
ing been forbidden and contrary to posted operating instructions, 
worked on the gas lines, drained substances from the gas lines into 
the barn and thereafter attempted to light the burner causing a 
fire or explosion. 
"6. That the negligent and unlawful acts and conduct of the 
plaintiff was the sole, exclusive, direct and proximate cause of the 
fire and esplosion complained of, and the same is pleaded in bar 
of his recovery against the defendants." 

As a second further defense, the defendant conditionally pleaded the 
plaintiff's contributory negligence in these particulars: 

"12. Plaintiff had been warned not to work on the equipment. 
Posted notice a t  the barn instructed plaintiff 'Do not try to make 
adjustments to the equipment. CALL YOUR GAS DEALER.' 
"13. Plaintiff, fully aware of the dangerous propensity of gas, 
nevertheless, and contrary to posted written instructions, went to 
his home, got a wrench, returned to the barn in approximately one 
hour and did then: 

" (a )  Unlawfully and against the laws of the State of North Car- 
olina remove tlie caps (plugs) from the end of each of the four 
pipes leading to the burners and permitted the substance (which 
he described as n-ater) to drain out on to the ground floor inside 
of the barn; 
" (b )  That  the ground became saturated with this substance 
which plaintiff drained from gas lines and allowed to remain inside 
of the barn; 
"(c) After draining this substance from gas lines onto the floor 
inside the barn, plaintiff then replaced the caps (plugs) back on 
tlie end of the lines in a secure position; 
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" (d) Did then negligently, unlawfully and carelessly and with- 
out due caution and care went back to the storage tank and turned 
open the gas valve and permitted the gas again to flow from stor- 
age tank into the barn; 
" (e) That he then attempted to light the pilot light when fire and 
explosion occurred; 
"That the unlawful and negligent acts and conduct as herein set 
forth on the part of the plaintiff constituted contributory negli- 
gence, and said wrongful, negligent and unlawful acts and conduct 
are hereby expressly pleaded as contributory negligence and a 
bar to any recovery by the plaintiff. 

"2. That the laws of North Carolina specifically forbid the drain- 
ing of gas lines and allowing the drained substance to remain in or 
near the building or construction and plaintiff was negligent in 
draining this substance out into the dirt and ground floor of his 
barn; plaintiff was negligent in tampering with and taking the 
caps (plugs) from the gas lines, and after doing so to take a live 
flame or strike a match inside the barn causing and bringing about 
the fire and explosions; that the negligent acts and conduct of the 
plaintiff was the sole, direct, exclusive and proximate cause, or was 
one of the proximate causes of said fire and explosion and which 
is pleaded in bar of plaintiff's right to recover of the defendants." 

At the conclusion of the plaintiff's evidence, which will be discussed 
in the opinion, the court entered a judgment of compulsory nonsuit, 
from which the plaintiff appealed. 

Barrington & Britt b y  J. H .  Barrington, Jr., for plaintiff appellant. 
Ellis E. Page, Henry & Henry for defendant appellees. 

HIGGINS, J. The plaintiff's allegations and evidence were sufficient 
to go to the jury on the issue of defendant's negligent failure to inspect 
and service the tobacco curing equipment after filling the tank with 
liquid petroleum gas and before the plaintiff began curing operations. 
The distributor who undertakes the inspection must exercise a degree 
of care commensurate with the known hazard involved in the use of his 
product. Slcelly Oil Co. V .  Holloway, 171 Fed. 2d 670, 17 4.L.R. 2d 
890, anno.; Frazier v. Gas Co., 247 N.C. 256, 100 S.E. 2d 501; Gas Co. 
v. Montgomery Ward ck Co., 231 N.C. 270, 56 S.E. 2d 689. The nonsuit 
in this case can not rest on the failure of the plaintiff to allege negli- 
gence and to offer proof sufficient for jury consideration that the defen- 
dant had failed to discharge its duty to service and inspect the equip- 
ment. Hence, in order to sustain the judgment, the plaintiff's contribu- 
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tory negligence, as a matter of law, must appear from his own evidence. 
Short v. Chapman, 261 N.C. 674, 136 F.E. 2d 40; Strong's Supplement 
to Vol. 3, N. C. Indcx, Negligence, 26, n. 277. 

The plaintiff, age 30, testified he had been curing tobacco with pe- 
troleum gas burning equipmcnt for years. "So far as I know, you can 
not operate one until you get a, certificate of operation from the Depart- 
ment of Agriculture. I had a barn certificate that gas was installed prop- 
erly. . . . A drawing of the equipment showing installation and operat- 
ing instructions, a copy of which was duly posted at  the tobacco barn 
. . . The last sentence of the instructions says, do not try to make 
adjustments on the control yourself, and i t  says for service call Fair- 
mont Gas Company, M A  8-5641. Fairmont Gas Company furnishes 
service and advice. When I found out it mas not working I took an hour 
off and did not call . . . and ask them to come." 

The equipment consisted of a 1,000-gallon tank located 20 feet from 
the barn. A one-inch pipe entered the barn a t  or near ground level. 
There n-as a cutoff valve a t  the tank. Inside the barn there mas a con- 
trol unit from which smaller pipes branched out to four rows of burn- 
ers, three burners to the row. These were distributed throughout the 
floor. 

On the day of his injury the plaintiff began his curing operations by 
first opening the valve a t  the tank permitting the gas to enter the con- 
trol unit inside the barn. The pilot light operated, showing gas was 
flowing from the tank. Then, in succession, he lighted the burners 
which, after burning momentarily, each in turn hissed, sputtered, flick- 
ered, and ment out. After relighting the units they again sputtered and 
ment out. After it ceased to burn, "something was spraying out of the 
little yellow burners. . . . It was water." 

After cutting off the valves a t  the tank, a t  the control unit, and a t  the 
burners, the plaintiff went home and in about 40 minutes to an hour, 
returned. Here is the story as to what he did in his own words: "I got 
a wrench and came on back to the barn. . . . I was gone from the 
barn to the house for about forty minutes. When I got back to the 
barn, my father and I went in. He  had a flashlight, and I left the 
front door about half-open. 

"There is a small plug that screws in the end of each of the four 
pipes which constitute the four rows of burners. It is a small plug that 
screws in the end of the pipe. . . . My father held the light on the 
little plug and I took i t  out. A little bit of water came out, so I left 
little plug laying right there. I went to the next one and did the same 
thing and a little bit of water came. I went to the next one, did the 
same thing; then stayed there a few minutes and went back and mashed 
the little red button, and i t  didn't do anything; I heard i t  say, 's-s-s-s,' 
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about like that;  then went back and put the plugs in and water came 
out. I decided it was all out. Then I went back out, cut the tank on, 
just like I always had, came back in, mashed the red button and lit the 
pilot light and the closest burner, I started to mash i t  down, the same 
match came down to the ground and fire flew all over me." 

The plaintiff, in careless violation of rules and posted notices, and 
in utter disregard of his own safety, made adjustments with a wrench 
by opening the valves and draining the contents from the pipes onto 
the floor of the barn. He  then opened the valves between the tank and 
the burners, struck a match over the condensate which had drained 
from the pipes and which he said he thought was water. The conden- 
sate exploded and the plaintiff received serious burns. The plaintiff 
had no right to assume that he had drained nothing but water out of a 
pipe that was connected with a tank containing 1,000 gallons of liquid 
petroleum gas. I t  would be difficult to conceive of conduct more likely 
to result in injury. The plaintiff's contributory negligence, according 
to his own evidence, appears as a matter of law. The judgment dis- 
missing the action is 

Affirmed. 

STATE v. JAMES CLARENCE 

(Filed 2 June, 1966.) 

1. Searches and Seizures 9 1- 
Protection against unlawful searches extends 

HALL. 

to the guilty as well as  to 
the innocent, and an unla-sful search without a warrant does not become 
lawful by the discoveries which result from it. Fourth and Fifth Amend- 
ments to the Federal Constitution, Art. I, $ 16 of the Constitution of Sorth 
Carolina. 

2. Same; Criminal Law 5 79- 
The wife has no authority to consent to a search of the home in regard 

to the possessions of the husband, and therefore stolen property recovered 
from the home while the husband was lodged in jail is incompetent in eri- 
dence against him. 

3. S a m e  
Where stolen property is obtained by the unlawful search of defendant's 

home without a warrant, and, upon confrontation, defendant admits he 
stole the property found and also admits that he stole other property to 
which he directs the officers. such other property is discovered by reason of 
defendant's admissions and not as the result of the search, and evidence in 
respect to such other property is not subject to objection of want of a 
search warrant. 
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4. Criminal Law § 71- 

Where a confession is obtained from defendant after confronting him 
with stolen property recovered from his home in an unlawful search with- 
out a ~varraik ,  the court must find w h ~ t h e r  such confession was actually 
free and roluiitaiy or whethrr it was triggered by the use of the articles 
obtained by the illegal search. 

Tvlierc the Supreme Court determines that incompetent evidence was ad- 
mitted, the cause must be remanded for a new trial, and in such instance 
defendant is not entitled to a dismissal even though there is insufficient 
competent critlerlce in the record to sust:lin a conviction, since upon the re- 
trial the State may be able to offer suflicient competent evidence to go to 
the jury. 

APPEAL by defendant from Fountain, J., September 14, 1964 Crim- 
inal Session, CHOWAN Superior Court. 

The defendant was originally tried before Stevens, J. ,  a t  the April 
Session, 1962, Chowan Superior Court, on two indictments. The first 
charged the larceny of a specifically described truck valued a t  $1,- 
000.00, and the second charged store breaking and the larceny of $100.00 
in cash, one clock, and one radio of the value of $25.00, all the prop- 
erty of Edenton Feed and Livestock Corporation. The cases were con- 
solidated for trial and judgment. Judge Stevens imposed a sentence of 
five to seven years in the State's prison. 

In a Post Conviction Review of the original trial, Judge Fountain 
set aside the verdict and judgment and ordered a new trial upon the 
ground the defendant was not represented by counsel. At the new trial 
the evidence disclosed that the Edenton Feed and Livestock Corpora- 
tion building in Chon~an County was broken into on the night of De- 
cember 23, 1960. One Hundred Dollars in currency, one clock, and one 
radio were taken from the building. The corporation's truck, worth 
$1,000.00 (left outside the building) was stolen. Sheriff Goodmin and 
SBI Agent Epps began an investigation. 

The officers ascertained the defendant, ~ 1 1 0  lived in Norfolk, Vir- 
ginia, had visited his mother near Edenton about the time the offenses 
mere committed. Other suspicious circunlstances induced the officers to 
obtain a warrant charging the defendant mith the above described of- 
fenses. They notified the Norfolk, Virginia, officers who advised them 
that the defendant was in custody there on a charge of larceny of an 
automobile. 

Sheriff Goodwin and Agent Epps went to Korfolk jail and in the 
presence of the Virginia officers questioned the defendant mith respect 
to the charges against him in North Carolina. He denied any connec- 
tion with, or knowledge of, them. In  the meantime, they ascertained 
the street address of the house where tht: defendent and his wife lived. 
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The officers of both states went to the house described in the evidence 
as the defendant's home, identified theniselves as officers, and requested 
permission to search the house for stolen property. The defendant's 
wife consented to the search in which the officers found and took pos- 
session of the radio and clock later identified as the articles stolen from 
the feed store in Edenton. 

With the stolen clock and radio in their possession, the officers re- 
turned to the jail to question the defendant about them. At this junc- 
ture the defendant asked to speak to the North Carolina officers alone. 
He  confessed that  he had broken into the store, stolen the clock and 
the radio, and the truck. He  directed the officers to the place where they 
found, and took possession of the truck which was partially dismantled. 
The officers did not notify the defendant of their purpose and intent to 
search his house for the stolen articles and did not request his permis- 
sion for the search. Instead, they requested and received from defen- 
dant's wife permission to search the dwelling without a warrant. 

At the new trial the State introduced in evidence the stolen radio and 
clock, and the defendant's admissions with respect to the breaking, the 
theft of the articles, including the truck. From a verdict of guilty and a 
prison sentence of four to six years, the defendant appealed. 

T. W. Bruton, Attorney General, Richard T. Sanders, Assistant At- 
torney General for the State. 

John W. Graham for defendant appellant. 

HIGGINS, J. The record comes to us in a condensed form as a pauper 
appeal. The evidence is somewhat equivocal as to the caution given by 
the officers to the defendant that  he had a right to remain silent and 
was not required to answer questions, or tha t  any statement he made 
might be used against him in court. On the other hand, the defendant's 
objections appear somewhat by inference. However, enough appears 
to warrant the trial court in finding the defendant was advised of his 
right to refuse to incriminate himself and likewise require this Court to 
consider the fundamental question whether, under the circumstances 
disclosed by the evidence, the wife could consent to a search of the de- 
fendant's dwelling without a search warrant and thereby permit the 
State to use the results of that  search to convict the defendant. State v. 
Elam, 263 N.C. 273, 139 S.E. 2d 601; Escobedo v. Illinois, 378 U.S. 478, 
84 S. Ct. 1758, 12 L. Ed. 977. 

This is the factual background leading up to the search of the de- 
fendant's dwelling: The defendant was jn jail. This the officers knew. 
They neither requested nor received his permission to make the search. 
The officers, no doubt, suspected they might turn up something incrim- 
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inating. They went to the house, confronted the defendant's wife with 
their identity as officers, and asked the privilege of searching the 
house. Nothing in the evidence indicates the officers had sufficient in- 
formation to enable them to make the affidavit necessary to authorize 
the court to issue a search warrant. There is some question as to the 
extent the officers left tlie wife free to consent to the search, or whether 
the number of officers had a coercive effect sufficient to make her con- 
sent involuntary. Amos v. U.  s., 255 U.S. 313, 41 S. Ct. 266, 65 L. Ed. 
654. The circumstances did not suggest to her anything better that she 
could do in the presence of so much "law" a t  a time when they had her 
husband in jail. The officers confronted the defendant with the clock 
and radio. He then admitted his guilt. Unless proper authority existed 
for the search of the dwelling, the search was unlawful. The protection 
extends to the justly as well as to the unjustly accused. State  v. Mills, 
246 N.C. 237, 98 S.E. 2d 329; In Re Walters, 229 N.C. 111, 47 S.E. 2d 
709; Agnello v. U.  S., 269 U.S. 20, 46 S. Ct. 4, 70 L. Ed. 145. An unlaw- 
ful search does not become lawful by the discoveries which result from 
it. Fourth and Fifth Amendments to the Constitution of the United 
States; Article I ,  Section 15, North Carolina Constitution; M a p p  v. 
Ohio, 367 US. 643, 81 S. Ct. 1684, 6 L. Ed. 2d 1081. 

If it be deemed the wife's consent as far as she was able to give it, 
was voluntary, we are still confronted with the question whether she 
was authorized to give her husband's consent to the search. The 
courts are not in agreement on this question. Divergent views are dis- 
cussed and authorities cited in 47 Am. Jur., Search and Seizure, $ 72: 

"The decisions are in conflict as to the implied authority of one 
spouse to consent to a search of the property of the other. I n  a 
number of cases, representing the weight of authority, it has been 
held a wife has no implied authority in the absence of her husband, 
to consent to a search of his property. So, also, a waiver of his 
constitutional right against unlawful search made by a husband 
has been held not to affect the rights of a wife as to property onrned 
by her. Rut assuming that it is possible for a wife, in the ab- 
sence of her husband, thus to waive his constitutional right against 
unreasonable search and seizure, under the doctrine of implied 
coercion mere acquiescence in a search of his premises by officers 
having an insufficient warrant will not render lawful a seizure by 
them. Upon the same assumption, a wife's admission of officers 
without a search warrant to her huslsand's premises upon their de- 
mand under alleged governmental authority that they be allowed 
to enter has been held not to effect a waiver of the husband's con- 
stitutional rights. In  other cases, the view has been taken that the 
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wife has authority, in the absence of her husband, to permit the 
search." See, also, 31 A.L.R. 2d 1078. 

This Court seems not to have passed on the riglit of the wife to con- 
sent to a search of a husband's dwelling. The majority view seems to 
fit in with our concept of the defendant's rights. ST7e hold the wife's 
consent to the search TTas not sufficient to waive the husband's consti- 
tutional right to he "Secure . . . agwinit unlawful search and seizures." 
TJTe hold, therefor., tha t  the posse~sion of the radio and clock mere un- 
lawfully obtained. They were improperly admitted in evidence. 

Thc stolen truck was recovered as a result of the admissions of the 
defendant and not as a result of the illegal search. Evidence with re- 
spect to the truck was not subject to the objections interposed against 
the admission of the clock and radio. However, the confession which 
led to its recovery was not made until the officers confronted the de- 
fendant in jail with tlie clock and radio which they had obtained as a 
result of a search which had violated his rights. At the next trial tlie 
court may determine whether tlie confession was actually free and 
voluntary or whether i t  v a s  triggered by the use the officers made of 
the fruits of their illegal search to such an  extent as to  render i t  inad- 
missible in evidence. 

The defendant's counsel has argued that  the State's case against the 
defendant must fail when the radio and clock recovered by the illegal 
search and the confession which led to the recovery of the truck are 
excluded; and that  this Court should order the case dismissed. How- 
ever, the admission of incompetent evidence, as in this case, entitles the 
defendant to a new trial but does not n-ork a dismissal of the case. The 
State may be able to offer sufficient competent evidence a t  the next 
trial. State v. Littlejohn, decided this day. For the reasons assigned, the 
Court holds the defendant is entitled to a 

h'ew trial. 

SHARP, J., dissents. 

STATE v. ARTHIJR GOFF. 

(Filed 2 June, 1063.) 

Escape 8 1- 
A prisoner escaping while serving a sentence is not immune to punish- 

meut for the escape eyen though the sentence he n-as serving a t  the time 
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of the escape was irregular or voidable and is set aside and a new trial 
ordered after the escape but prior to imposition of sentence for escape, since 
a prisoner serving a sentence imposed by authority of law may not defy 
that authority but must seek redress in compliance with due process. 

CERTIOMRI allowed by this Court 13 April 1965 on petition of the 
State of North Carolina to review the judgment of Cowper, J., a t  the 
March Session 1965 of the Superior Court of  PI^ County allowing 
Arthur Goff's application for writ of habeas corpus. 

At the August 1961 Criminal Session of the Superior Court of Pitt  
County, the defendant was tried upon two bills of indictment. In  In- 
dictment KO. 7751, he was charged with breaking, entering, and the 
larceny of property of the value of less than $100.00; in Indictment No. 
7752, he was charged with a felonious :ts$ault. He  pleaded guilty to In- 
dictment No. 7751 and received a sentence of not less than three nor 
more than five years in the State's Prison. In Indictment No. 7752 he 
entered a plea of not guilty, but upon a jury verdict of guilty was 
sentenced to serve not less than seven nor more than ten years in the 
State's Prison, this sentence to begin st the expiration of the sentence 
imposed in Case No. 7751. 

On 11 August 1963, the defendant completed serving the sentence im- 
posed in Case No. 7751 and began serving the sentence imposed in 
Case No. 7752. 

On 10 August 1964, while serving the sentence imposed for felonious 
assault in Case No. 7752, the defendant escaped from the custody of 
the State's Prison and mas recaptured on 12 August 1961. 

Indictment No. 4880 was returned a t  the January-February 1965 
Session of the Superior Court of Sampson County charging the defen- 
dant with having escaped from the custody of the State's Prison system 
while in the lawful custody thereof. 

After waiver of counsel, the defendant entered a plea of guilty and 
was sentenced to be confined in the common jail of Sampson County 
for a term of six months and to be assigned to work under the super- 
vision of the State Prison system. This sentence was set to begin a t  the 
expiration of the sentence imposed in the Superior Court of Pitt County 
a t  the August 1961 Session in Case No. 7752. 

On 26 January 1963, pursuant to this Court's opinion in S. v. Goff, 
263 N.C. 513, 139 S.E. 2d 695, filed 15 January 1965, Cowper, J . ,  pre- 
siding over the January 1965 Session of the Superior Court of Pitt  
County, entered judgment vacating the judgment and sentence imposed 
in Case KO. 7752, on the ground that the defendant had not been rep- 
resented by counsel, and ordered a trial de novo on the bill of indict- 
ment entered a t  the August 1961 Session in Case No. 7752. 
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Thereafter, on 26 March 1965, the defendant having filed a petition 
for writ of habeas corpus, Judge Cowper entered an order releasing the 
defendant from the sentence imposed in Case No. 4880 in Sampson 
County. 

On 5 April 1965, pursuant to a motion filed by the State of North 
Carolina, Bundy, J., Resident Judge for the County of Pitt, entered an 
order staying the execution of Judge Cowper's judgment of 26 March 
1965. 

The Attorney General filed an application for certiorari in this Court 
on 6 April 1965, which was granted as hereinbefore set forth. 

Attorney General Bruton, S ta f f  Attorney Andrew A .  Vanore, Jr., for 
the State, appellant. 

H .  Horton Rountree for defendant appellee. 

DENNY, C.J. The question for determination on this appeal is 
simply this: Did the court below commit an error in vacating the 
sentence imposed by the Superior Court of Sampson County for an 
escape while the defendant was serving a sentence which had been va- 
cated and a new trial ordered before the sentence for the escape was 
imposed? We think the question must be answered in the affirmative. 

G.S. 148-45 in pertinent part reads as follow: "* * * Any prisoner 
serving a sentence imposed upon conviction of a felony who escapes or 
attempts to escape from the State prison system shall for the first such 
offense be guilty of a felony and, upon conviction thereof, shall be pun- 
ished by imprisonment for not less than six months nor more than two 
years. * * *" 

This Court, in 8. v. Garrell, 82 N.C. 580, recognized the rule that one 
cannot take it upon himself to reverse or ignore an erroneous judgment. 
The prisoner was delivered to the custody of a constable, pursuant to 
an erroneous judgment. The constable negligently allowed the prisoner 
to escape. In  holding the constable liable, the Court said: 

"The judgment pronounced was a t  most merely erroneous, and 
not void. * * * 

"The Judge may have erred in that portion of his judgment 
which committed Hogan to the house of correction, and we think 
he did, as such sentences, according to the true intent and mean- 
ing of the Constitution and statutes on that subject, extend only 
to vagrants and persons guilty of misdemeanors; but of that ques- 
tion, as of every other arising on the trial, his Honor had jurisdic- 
tion, and if he erred in that particular it was an error of law for 
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which the judgment was voidable, but  of full force and effect un- 
til reversed in the appropriate way. * * * 

i t *  * * Hence i t  f o l l o ~ s  that ,  until the sentence of commitment 
to the house of correction was reversed, i t  was the duty of the de- 
fendant in his capacity of iiianagt~r to hold and keep the prisoner 
coinmitted to his custody, and not assume practically to reverse 
the judgment of one of the courts of the State by allowing the 
prisoner by his negligence to escape. * * *"  

A similar result was reached in S. v. Arn~istead, 106 X.C. 639, 10 S.E. 
872. 

I n  the case of Bayless v. United States (9th C.C.A.), 141 F. 2d 578, 
the defendant had been convicted of several ~ iola t ions  of federal law, 
and defendant liad not been afforded counsel nor had lie intelligently 
waived counsel. H e  mas committed pursuant to the conviction and sub- 
sequently attempted to escape. The Kinth Circuit Court held tha t  he 
could be convicted of a n  attempt to escape even though his detention 
was irregular in that  he had not been afforded counscl. The Court 
quoted with approval from an opinion by tlie Fifth Circuit Court in 
the case of Aderhold v. Soileau, 67 F. 2d 259, as follows: 

" ' *  * * A prisoner in a penal institution whose sentence is 
irregular or voidable may not for that  reason, and before some 
court has so adjudged, defy his guards and run away. -1 difference 
of opinion might cause a death. S11ch a doctrine would set dis- 
cipline a t  naught. The statute, 18 U.S.C.9. 8 75311, forbids escape, 
not only to those "properly in tlie custody of tlie Attorney Gen- 
eral" but also to all "who are confined in any penal or correctional 
institution, pursuant to his direction," without mention of the pro- 
priety of the confinement. VTe are of opinion that  attempts a t  es- 
cape from such institutions are " * * forbidden to all inmates, 
and that ,  if they consider their confinement improper, they are 
bound to take other means to test the question.' " 

The Supreme Court of the United States denied certiorari in Eayless 
v. United States, 322 U.S. 748, 88 L. Ed. 1380. 

I n  Tann v. Conznzonu~ealth, 190 Va. 134, 56 S.E. 2d 47, the defendant 
had been convicted of a number of felonies. H e  escaped from the State 
Penitentiary while serving a sentence for one of these offenses. H e  was 
recaptured and tried upon a bill of indidment for escape. H e  pleaded 
the unlawfulness of his imprisonment on the ground that  he liad been 
denied due process of law in that  he did not have the assistance of coun- 
sel upon his trials. The Supreme Court of Appeals of Virginia said: 
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"An escape from custody authorized by law is a crime against 
public justice. The statute declaring it to be an offense proceeds 
from the theory tha t  a citizen should yield obedience to the lam. 
When one has been, by authority or coinmand of the law, confined 
in prison, it is his duty to submit to such confinement until deliv- 
ered by due course of law, no niatter whether he has been commit- 
ted for a future trial, or for punishment after conviction. It is 
generally held by the more modern authorities tha t  i t  is immaterial 
whether he is innocent or guilty of the original offense in so far as 
his liability for escaping is concerned. * * * 

"It would bring the law into disrepute and completely render 
prison order and discipline unenforceable if prisoners convicted of 
crime could exercise the right, of self-judgment and self-help and be 
allowed to escape from imprisonment, either because they believe 
themselves to be innocent, or that  their convictions were obtained 
through legal error. The validity of a judgment often presents a 
difficult question for experienced lawyers and the courts. * * * 

"When a prisoner is held in legal custody and commits an  es- 
cape, the crime itself does not depend upon whether he would 
have been adjudged guilty or innocent of the original offense had 
the proper procedure for appeal been followed. Under the same 
conditions, and for the same reasons, the crime does not depend 
upon whether i t  may or may not be determined in a future habeas 
corpus proceeding that  his original conviction was void for defects 
in the judgment of conviction by a court of competent jurisdic- 
tion." 

See 70 A.L.R. 2d Anno.: Justification for Escape, page 1430, e t  seq., 
where the cases from many jurisdictions have been collected. 

We  hold that  the sentence imposed in the Superior Court of Sampson 
County a t  the January-February Session 1965 on the charge of escape 
was a valid sentence irrespective of the outcome of the new trial or- 
dered by this Court; and tha t  the order of Cowper, J., entered in a 
habeas corpus proceeding in Pit t  County on 26 March 1965, to the 
effect that  the defendant Goff "is being illegally confined under sen- 
tence imposed in Docket No. 4880, Sanlpson County," was erroneous 
and such order is reversed and set aside. When this opinion has been 
certified down, whether the defendant has been retried or not as di- 
rected by Judge Cowper's order entered on 28 January 1965, and re- 
gardless of the outcome of such trial, this cause will be remanded to 
Sampson County for the imposition of a proper sentence on the convic- 
tion for escape. S. v. Fain, 250 N.C. 117, 108 S.E. 2d 68. 
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BANK IJ. MOTOR Co. 

The order entered below releasing the defendant from the sentence 
imposed in the Superior Court of Sampson County for escape is 

Reversed. 

THE NATIOSAL BANK OF SAKFORD v. GREENSBORO 31OTOR COM- 
PANY, T/A GREENSBORO FORD. 

(Filed 2 June, 1963.) 

1. Automobiles 9 4- 
Under the 1061 amendmellt to G.S. 20-72(b) no title to a motor vehicle 

passes to the purchaser untiI the certificate of title has been assigned, de- 
livered to the purchaser and apl~licatiou made for a new certificate. 

2. Same; Chattel Mortgages a n d  Conditional Sales S 1 s  

Where the purchaser of a motor vehicle executes a chattel mortgaqe 
which is registered prior to the adrno\vledc,ment of the a-ignment of the 
certificate of title by the seller and tlw forwarding of an application for a 
new certificate to the Department of Motor Vehicles, the chattel mortgnqe 
does not create a lien on the rehicle, since the purchaser, at the time it 
was executd, did not hare title, and the inqtrument can opclate 0111s as 
a contract to execute a chattel mortgage upon the acquisition of title. 

APPEAL by plaintiff from May, S.J., October 12, 1964 Civil Session 
of LEE. 

Plaintiff instituted this action to recover $3,300, the amount due i t  
by Carolina Concrete & Pavmg, Inc. (Carolina), secured by chattel 
mortgage on two 1937 G.3l.C. trucks, which plaintiff alleges were con- 
verted by defendant. 

The parties waived jury trial. Summarized, the facts found, sup- 
ported by stipulations, par01 and documentary evidence, are these: On 
hlnrch 5, 1937, the Con~missioner of hlotor Vehicles issued to Fields 
Ready Mixed Concrete Company (Fields) certificates of title for two 
motor vehicles. Each certificate referred to a G.PI1.C. truck, identified 
by  motor and serial number. Each certificate stated the vehicle mas 
subject to  a lien in favor of Yellow llanufacturing Acceptance Corp- 
oration in the sum of $19,427.28. 17ellow Manufacturing Acceptance 
Corporation marked the certificates '(PAID IN FULL AND CANCELLED" 
on August 31, 1959. Each shows an asqignment of title by Fields, the 
registered owner, to Carolina. The assignments were acknowledged be- 
fore a notary public on March 1.5, 1962. They recite a sale made De- 
cember 4, 1961. 
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On the back of the certificate is a form entitled: "PURCHASER'S AP- 
PLICATION FOR NEW CERTIFICATE OF TITLE." On March 15, 1962, Caro- 
lina filled out and executed t!iis form for each of the vehicles. The cer- 
tificate and application by Carolina for a new certificate for one of 
thcse trucks was forwarded to, and received by, the Department of 
Motor Vehicles in May 1962; the other mas forwarded and received on 
Xoveinber 1, 1962. Keither of the applications for a new certificate dls- 
closed the fact that Carohna had mortgaged the vehicle therein de- 
scribed to plaintiff; nor did i t  indicate the existence of any other liens. 

Carolina, on October 30, 1962, sold the trucks to defendant, a reg- 
istered dealer. It paid a valuable consideration therefor. On November 
1, 1962, it applied to the Department of Motor Vehicles for new cer- 
tificates. I t  sold the trucks to Carolina Ready Mix, Inc. (Mix) on 
January 24, 1963. Mix, on the same day, applied to the Department for 
new certificates. They were issued. 

On December 14, 1961, Carolina borrowed $8,500 from plaintiff. ,4s 
evidence of its debt, i t  gave plaintiff a negotiable note payable in 
monthly installments. It secured pay~nent of this note by chattel mort- 
gage on the two G.M.C. trucks which Carolina had, on December 4, 
1961, contracted to purchase from Fields. This chattel mortgage was, 
on December 18, 1961, recorded in the office of the Register of Deeds of 
Lee County, where Carolina had its office. The balance owing plaintiff 
by Carolina on the note secured by the chattel mortgage is $3,300 plus 
interest. 

Based on its findings, the court concluded defendant acquired title 
to the trucks, free of any claim which plaintiff could assert. Judgment 
that plaintiff take nothing was entered. 

Teague, Williams & Love for plaintiff appellant. 
Smith, Moore, Smith, Schell & Hunter; Herbert 0. Davis for de- 

fendant appellee. 

RODMAN, J. Prior to 1961, the title to motor vehicles and liens 
thereon could be transferred, created and protected in the same man- 
ner that title to and liens on other chattels could be transferred and 
created. The certificates of title issued by the Department of Motor 
Vehicles were mere means of protecting "the general public from fraud, 
imposition and theft." That was the holding of this Court in Corpora- 
tion v. Motor Co., 190 N.C. 157, 129 S.E. 414, decided in September 
1925. 

Notwithstanding the conclusion reached in 1925, litigants continued 
their efforts to secure a judicial declaration that certificates of title for 
motor vehicles issued under then existing statutes were analagous to 
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statutory certificates of title for real estate, registered as to title, pur- 
suant to the provisions of c. 43 of the General Statutes. Our last answer 
to these contentions was given in December 1960, when Finance Co. v. 
Pittman, 253 N.C. 550, 117 S.E. 2d 423, was decided. We then said: 
"The interpretation given in 1925 has not been rejected by the Legis- 
lature. If public policy now requires a different system of establishing 
ownership and encumbrances on motor vehicles, such policy must be 
declared by the Legislature. I t  can enact laws to accomplish that pur- 
pose. We have neither the power nor the desire to usurp its prerogative." 

The 1961 Legislature convened February 8, 1961. It enacted c. 835, 
S.L. 1961. I t  would be difficult to read that Act and the decision in 
Finance Co. v. Pittman, supra, without reaching the conclusion that the 
Legislature did intend to make the very changes which we said were 
beyond our power to make, but ~ ~ i t h i n  the power of the Legislature. 

By express language, $12 of the Act eliminated the necessity of re- 
cording mortgages on motor vehicles in the county in which the mort- 
gagor resided. Creditors and purchasers, after January 1, 1962, did not 
have to go to  the office of the Register of Deeds to ascertain if the ve- 
hicle was mortgaged; a purchaser or mortgagee need only look a t  the 
certificate of title. That paper would provide him wit11 all necessary in- 
formation as to ownership and liens created subsequent to January 1, 
1962. The other portions of the Act took effect July 1, 1961. 

G.S. 20-72(b), prior to the ratification of the 1'361 Act (c. 835, S.L. 
1961), required the owner to endorse his certificate with a warranty of 
title and a statement of liens to a purcl~aser or mortgagee, which trans- 
fer and assignment the mortgagee was required to transmit to the De- 
partment of Motor Vehicles n-ithin twenty days. Failure of the owner 
to conlply with the statute mas made a misdemeanor, but such failure 
did not invalidate a mortgage or other transfer made by the owner. 
Corporation v. Motor Co., supra. 

Sec. 8 of the 1961 Act amended the statute, G.S. 20-72(b), expressly 
providing: "Transfer of ownership in a vehicle by an owner is not ef- 
fective until the provisions of this subsection have been complied 
with." After July 1, 1961, the effective date of the amendment, no title 
passed to a purchnqer until the certificate had been assigned, delivered 
to the purchaser and application made for a new certificate. Credit Co. 
v. Soruood, 257 N.C. 87, 123 S.E. 2d 369. 

The statement in Fields' assignment to Carolina that the date of sale 
nras ((12/4/61" had no effect on the legal title. I t  was a mere state- 
ment of the date on which the parties contracted to buy and sell. 

Since Carolina was not, on December 14, 1961, the owner of the 
trucks, i t  could not then create a lien thereon. The paper it gave plain- 
tiff was nothing more than a contract to mortgage, if and when i t  ac- 
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STATE v. LITTLEJOHN. 

quired title. Chandler v. Cameron, 229 N.C. 62, 47 S.E. 2d 528, 3 A.L.R. 
2d 571. 

The parties stipulated defendant, before purchasing, examined the 
certificates issued Carolina. These certificates, showing Carolina ac- 

- 

quired title subsequent to January 1, 1962, did not disclose plaintiff's 
claim of lien. Since Carolina could not create a lien before it accruired 
title, defendant was protected against any act of Carolina ante-dating 
the dates of the certificates. Registration of plaintiff's claim on De- 
cember 18, 1961 mas not notice to defendant. Chandler v. Cameron, 
supra; Bank v. Johnson, 205 K.C. 180, 170 S.E. 658; Door Co. v. Joy- 
ner, 182 K.C. 518, 109 S.E. 259, 25 A.L.R. 81; Rzchardson v. Atlantic 
Coast Lumber Co., 73 S.E. 371, L.R.A. 1918C 788; Anno: Instrument 
Executed before Title Acquired, 18 Ann. Cas. 15; 45 Am. Jur. 477-8. 

Plaintiff now contends defendant has not acquired title to the trucks 
because the assignment of the certificates issued Carolina fail to dis- 
close either the office or the authority of Chalmers H. Thomas, who 
executed the assignments in Carolina's name, to act  for it. The conten- 
tion, seemingly an afterthought, is without merit. 

The parties stipulated defendant, on November 1, 1962, purchased 
both of these trucks, paying a valuable consideration therefor; and 
further stipulated that  the Department of Motor Vehicles had acted 
on the assignments and issued new certificates to defendant. The stip- 
ulations manifest an  intent to submit the controversy to the Court 
on the theory that  defendant purchased and acquired title, and that  
the only question for decision was whether the title acquired was or 
was not subject to a lien in plaintiff's favor. 

No  error. 

STATE OF NORTH CAROLINA V. LEROT LITTLEJOHN, RALPH LITTLE- 
JOHN, BENJAMIN FOSTER AND WALLACE MOORE. 

(Filed 2 June, 1965.) 

1. Conspiracy 5 6- 
In a prosecution for conspiracy to commit larceny, a declaration of one of 

the alleged conspirators narrating the conspiracy and the part taken by 
each, which declaration is made after the commission of the larceny and 
the sale of the stolen property, is incompetent and prejudicial as to the 
others as an ex parte declaration, the ac3ts and declarations of one conspira- 
tor being competent as against the others only when made during the ex- 
istence of the conspiracy and in the furtherance of the common design, and 
when the existence of the conspiracy is established by eridence aliunde. 
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2. Conspiracy O- 
Where there is evidence that one defendant stole certain tires, transported 

them in the vehicle of another defendant and sold them, statements by the 
other defendants that on the alleged date they accompanied the first defen- 
dant to sell the tires and received a certain amount each, but that they had 
no part in the theft of the tires, does not amount to an admission of con- 
spiracy to commit the crime of larceny. 

3. Criminal Law § 169- 
The adn~ission of incompetent evidence which is prejudicial necessitates 

a new trial, but defendants are not entitled to dismissal even though there 
is insufficient competent evidence in the record to sustain conviction, since 
if the incompetent evidence had not k e n  admitted the State might have 
introduced competent evidence upon the point. 

4. Conspiracy 3- 
One person alone may not be guilty of' the crime of conspiracy, and there- 

fore when all but one of the conspirators named is granted a new trial for 
the admission of incompetent evidence a new trial must be awarded as  to 
all, and if upon the retrial insufficient competent evidence is introduced 
against the others and they are acquitted, the conviction of the lone defen- 
dant may not be allowed to stand. 

APPEAL by defendants from Froneberger, J., Fall 1964 Mixed Session 
of POLK. 

This is a criminal action. It is charged in the bill of indictment that 
defendants, LeRoy Littlejohn, Ralph Littlejohn, Benjamin Foster 
and Wallace Moore, on Sunday, 7 June 1964, LLunlsmfully, wilfully and 
feloniously did combine, conspire, confederate and agreed (sic), each 
vi th  the other to take, steal and carry away" 9 tires (giving makes 
and serial numbers), "the value of $500; the property of P. L. Bar- 
nette . . ." 

The defendants pleaded not guilty. The jury found all guilty as 
charged. From judgments imposing active prison sentences, defendants 
appeal. 

Attorney General Bruton and Assistant Attorney General Sanders 
for the State. 

Christ Christ for defendants. 

MOORE, J. The principal assignment of error relates to the admis- 
sion in evidence, as against all of the defendants and over their ob- 
jection, of a purported declaration of defendant Moore made after his 
arrest, and made in the absence of the other defendants. The declara- 
tion was made to P. L. Barnette, owner of the stolen tires, and to po- 
lice officers. 
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The declaration was to this effect: RIoore received an "order" for 
some tires from a man who resided in or near Landrum, S. C. On Sun- 
day, 7 June 1964, RIoore and the Littlejohns were together and dis- 
cussed the "deal." They were a t  the home of LeRoy Littlejohn. Foster 
came to the house and hioore told him that he was going to "pull a 
little deal" and asked for the use of Foster's automobile. Moore indi- 
cated that it involved Barnette's service station. Foster said that if the 
deal was "pulled" he wanted something out of it. They drove to Bar- 
nette's service station, after putting LeRoy and Ralph Littlejohn out 
a t  a place across the street from the service station. Foster drove the 
car onto the "wash-rack" a t  Barnette's; RIoore loaded the tires. They 
left, picked up Leroy and Ralph, carried the tires to Landrum and sold 
them for $45. Foster received $15 for the use of his car and the other 
three got $10 each. 

The witness Barnette and the Chief of Police of Tryon, N. C. testified 
that  Moore made the declaration on 9 June 1964, two days after the 
theft and sale of the tires. Defendant Moore did not testify. The dec- 
laration was incompetent and inadmissible as against Foster and Leroy 
and Ralph Littlejohn; i t  was clearly prejudicial. The existence of a con- 
spiracy may not be established by the ex parte declaration of an al- 
leged conspirator made in the absence of his alleged coconspirator. Only 
evidence of acts committed and declarations made by one of the cocon- 
spirators, after the conspiracy is formed, is competent against all, and 
then only when the declarations are made or the acts are committed 
in furtherance of the conspiracy. State v. Potter, 252 N.C. 312, 113 S.E. 
2d 573; Stansbury: North Carolina Evidence (2d Ed.) ,  3 173, pp. 442- 
3; 1 Strong: h'. C. Index, Conspiracy, 8 5 ,  pp. 509, 510. "A declaration 
or act of one conspirator, to be admissible against his coconspirators, 
must have been made when the conspiracy was still in existence or in 
progress. Hence, the declaration or act of one is not admissible in evi- 
dence as against other members of the conspiracy if it was made after 
the termination of the conspiracy. . . . This is true whether the con- 
spiracy is terminated by the achievement of its purpose or by the 
failure to achieve it. And a confession or admission by one conspirator, 
after he has been apprehended, is not in furtherance of the conspira- 
torial purpose, but in frustration of it, and his confession is not admis- 
sible against others in the conspiracy." 16 Am. Jur. 2d, Conspiracy, § 
40, p. 148. 

The declaration of defendant 1100re is the only evidence in the record 
tending to show the existence of the conspiracy alleged or tending to 
implicate defendants LeRoy and Ralph Littlejohn and Poster in such 
conspiracy. There is no evidence in the record that Foster made any 
declaration, admission or confession. The witness Barnette testified 
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that LeRoy and Ralph Littlejohn made statements tha t  they were with 
Moore on tlie date of the alleged offense, liad no part in the theft of 
tires, accoilipanied Xloore to Landrum to  sell the tires, and received 
$10 each. This falls short of admission of a conspnacy to coinmit the 
crime of larceny, though i t  may be sufficient basls for prosxution for 
other criminal offense or offenses. 

Kevcrthcless, defendsl~t> LeRoy and Ralph Littlejolin and Foster are 
not entitled to nolisuit and dlsmicsal. Tilough tlie court below, 111. deny- 
mg their inotion for nonsuit, acted upon evidence which n.t, now hold 
to be incompetent, ye1 if this evidence had not been admitted. tlie 
State might have follo~ved a difl'erent course and produced competent 
evidence tending to e-tablish the conslwxy.  State v. Jlc~lizlliarn, 213 
1J.C. 771, 774, 92 S.E. Pd 202. Said defendants are entitled to a new 
trial and it is so ordered. 

There niust a!so be a new trial as to defendant hloore. A criminal 
consplrncy is an  unlawful concurrence of two or more persons in a n  
agreement to do an unlawful act or to  do a lawful ac t  in an unlawful 
way or by unlawful means. State v. McCulloz~gh, 2-14 N.C. 11, 92 S.E. 
2d 389; State v. S?nitk, 237 K.C. 1, 74 S.E. 2d 291. A person may not 
conspire with himself. One person alone may not be convicted of crim- 
inal conspiracy, and when all of the alleged conspirators are acquitted 
except one, the one convicted is entitled to his discharge. State v. Raper, 
204 N.C. 503, 168 S.E. 831. It is true tha t  Foster and the Littlejohns 
have not been acquitted, but  they will he entitled to  an  acquittal upon 
retrial unless the State is able to  produce competent evidence of their 
participation in the alleged conspiracy. If the State is not able to do so, 
defendant Moore will be entitled to his discharge notwithstanding his 
admission. If upon retrial RIoore is again convicted of the conspiracy 
charged, the conviction will not stand unless a t  least one of his alleged 
coconspirators is also convicted. Hence, Moore is entitled to a new 
trial that  i t  may be determined whether, within the meaning of the ap- 
plicable rules of lam, he is guilty of the offense charged. 

I t  is not to be inferred that there are not circumstances under which 
a single conspirator may be convicted of conspiracy. See 16 Am. Jur. 
2d, Conspiracy, 8 33, pp. 144-3; 13 C.J.S., Conspiracy, 5 37, pp. 1060, 
1061. However, in the instant case, as the circumstances appear to be 
in the record, conviction of only one defendant of the conspiracy may 
not he sustained; tlicre must be conviction of a t  least two, otherwise all 
must be acquitted. 

Other errors appearing in the record m y  not arise TI-hen tlie case is 
again tried. Therefore, we do not discuss tliein here. The Stnte might be 
well advised to obtam, and proceed upon, bills of indictment charging 
offenses more in kcepmg n-ith the evidence arailable. 
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As to all defendants, 
New trial. 

STATE v. HAROLD ALLEN SMITH. 

(Filed 2 June, 1965.) 

1. Crinlinal Law § 19- 
Upon transfer of a cause from a municipal-county court to the Superior 

Court upon defendant's demand for a jury trial, the Superior Court acquires 
jurisdiction of the offense charged in the warrant, but the trial in the Su- 
perior Court nus t  be upon an indictment, notwithstanding statutory pro- 
vision that it be upon the warrant. 

2. Automobiles 3 76- 
G.S. 20-166(b) is not limited to streets or highways, and therefore 

the failure of a warrant or indictment for this offense to aver the street 
or highway where the collision occurred is not fatal. 

3. Same-- 
The requirement of G.S. 20-166(b) that a motorist whose ~eh ic le  is in- 

volred in an accident resulting in p ro~~er ty  damage must stop is not limited 
to a motorist a t  fault in causing the accident, the purpose of the statute 
being to require a motorist to stop and identify himself to facilitate inves- 
tigation. 

4. Same; Indictment and Warrant § 9- 
Where a prosecution for violating G.S. 20-166(b), a misdemeanor in the 

exclusive jurisdiction of a municipal-county court, is transferred to the Su- 
perior Court upon defmdant's demand for a jury trial, the jurisdiction of 
the Superior Court is limited to the charge in the warrant, and therefore 
the n w r a n t  constitutes an essential part of the record, so that any failiire 
of the indictment to identify the property damaged and the olvner thereof 
is cured when the warrant supplies this information and thus affords de- 
fendant protection against another prosecution for the same offense. 

APPEAL by defendant from Gambill, J., October, 1964 Regular Crim- 
inal Session, GUILFORD Superior Court, Greensboro Division. 

This criminal prosecution originated by warrant issued from the Mu- 
nicipal-County Court of Guilford (Criminal Division) charging that  
on April 3, 1964, Harold Allen Smith did "unlawfully and willfully 
violate Chapter 20, Section 166, Subsection ( b ) ,  General Statutes of 
North Carolina, to-wit: Operate a motor vehicle and being involved in 
an automobile accident resulting in property damage to  two automobiles 
a t  Ashe and Sycamore Street, Greensboro, North Carolina, the prop- 
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erty of B. E. Headen and Worth Dillon, and did fail and refuse to stop 
in accordance with the above statute, . . ." 

Upon arraignment in tlie Alunicipal-County Court, Crinlinal Di- 
w i o n ,  and before plea, tlie defendant nloved for a jury t rxl .  The Mu- 
nicipal Court entered this order: "Pursuant to such motion the case is 
fonvzrded to Guilford Supelior Court." 

In tlie Superior Court the Grand Jxry returned a bill of indictment 
charging the offense in tile language of G S. 20-166(b), 1963 Cumula- 
tive Supplenlent. The indlctlnent fiiilf'(1 to de~ignate eitlicr the place 
of the accident, or the description or onnership of the property damaged. 
Upon tlie call of the case for trial in the S~~perlor  Court, the defendant 
entered a plea of gtulty. Tlie court imposed a jail sentence of sis 
months, from which the defendant appealed. 

T.  TV. Bruton, At torney General, R a y  B. Brady ,  Assistant Attorney 
General, L. P. Hornthal, Jr., Staff Attorney for the State .  

Cahoon & Swisher b y  Robert  S.  Cahoon for defendant appellant. 

HIGGINS, J. "The defendant brings forward only his exception to 
the adverse judg~nent as set forth above, which constitutes his one and 
only exception." The appeal, motions in this Court to quash the bill, 
and to arrest judgment, present the question whether error of law ap- 
pears upon the face of the record. More particularly, the defendant 
argues the indictment fails to charge a criminal offense cognizable in 
tlie Superior Court of Guilford County. 

When the defendant was arraigned in the IIunicipal-County Court, 
he demanded a jury trial. The amendatory Municipal-County Court 
Act, Chapter 071, Session Laws of 1955, does not provide for jury trial. 
However, a demand for a jury trial transfers jurisdiction over the of- 
fense charged in the warrant to the Superior Court. Rule Six provides 
that the trial in the Superior Court shall be on the warrant. However, 
our decisions are to the effect that in the absence of a trial in the court 
below, and on appeal to the Superior Court from judgment, the de- 
mand for a jury trial places jurisdiction of the offense charged in the 
warrant in the Superior Court where trial must be upon indictment. 
State v. Thomas ,  236 N.C. 454. 73 S.E. 2d 233; State v. Peede, 256 
N.C. 460, 124 S.E. 2d 134; State v. Hollingszcorth, 263 N.C. 158, 139 
S.E. 2d 235. 

The defendant argues the bill of indictment is had for that it fails to 
give (1) the street or highway where the collision occurred; (2) the 
description of the property damaged in the collision, and (3) the name 
of the owner. Failure to designate the street or highway on which the 
collision occurred is not fatal. The statute does not restrict the offense 
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to a public highway. "It  has been held that  where so-called 'hit and 
run' statutes are silent with respect to the place where the alleged offense 
must occur . . . i t  is not necessary to allege and prove that  the offense 
was committed on a public highway, but that the statute applies to ac- 
cidents occurring . . . off a public liiglway." 77 A.L.R. 2d 1171. 

"The growing practice of banks, supermarkets, and amuseinent 
centers and other o~ganizntions, maintaining large parking facilities 
for public convenience . . . is an added reason why the statute should 
not be restricted in scope in the abscnce of clear legislative intent to do 
SO." State v. Gallagher, 102 N.H. 335, 133 A. 2d 763; R e m e d y  v. State, 
39 Ala. Appeals 676, 107 So. 2d 913; 7 Am. Jur. 2d 724. 

The purpose of the requirement that  a motorist stop and identify 
himself is to facilitate investigation. Failure to stop is the gist of the 
offense. Absence of fault on the part  of the driver is not a defense to 
the charge of failure to stop. 

The defendant contends the indictment is invalid for failure to iden- 
tify either by description or by ownership the property damaged in the 
accident, and hence the plea of guilty in this case mill not protect him 
against another prosecution for the same offense. I n  this particular in- 
stance the indictment is not defective for the reason assigned. The of- 
fense charged is within the exclusive original jurisdiction of the Mu- 
nicipal-County Court, c h .  971, § 3 (b )  ( l ) ,  Session Laws of 1935. The 
demand for a jury trial before plea compelled the transfer of the case 
to the Superior Court and necessitated a bill of indictment. State v. 
Hollingsworth, supra; State v. Thomas, supra. However, the  indict- 
ment and trial in the Superior Court mere confined to the charge em- 
braced in the warrant. Jurisdiction over all other misdemeanors not 
embraced in the warrant remained in the Municipal-County Court. 

I t  follo~vs from what has been said that  the jurisdiction of the Su- 
perior Court to indict and try the defendant was limited to the charge 
in the warrant which thereby constitutes the warrant an essential part 
of the record proper. The warrant identifies the injured property as two 
automobiles belonging to B. E. Headen and Worth Dillon, and the 
damage as having been caused a t  ilshe and Sycamore Streets in Greens- 
boro. The record proper will protect the defendant from another pros- 
ecution for the same offense. Error of law does not appear upon the 
face of the record. The judgment of the Superior Court of Guilford 
County is 

Affirmed. 
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STATE v. WOODROW W. KING. 

(Filed 2 June, 1963.) 

1. Criminal Law § 101- 
Evidence tending to prove the fact in issue or which reasonnbly conduces 

to its conclusion as a fairly logical and legitimate deduction is sufficient 
to be submitted to the jury, but evidence n-hich raises a mere suspicion or 
conjecture in regard to the issue is insufficient. 

2. Intoxicating Liquor § 13- Circumstantial evidence of defendant's 
constructive possession of intoxicating liquor held insufficient fo r  
jury. 

The evidence tended to shorn that defendant, a noted rabbit hunter, was 
observed with his hounds in a wooded area some 500 yards from his home, 
that he walked around and stopped and looked a t  several places, then 
walked to a paper bag a t  the foot of a cedar tree, straightened the bag and 
covered it with leaves, and had started away when he was apprehended 
by the officers, and that the officers found pints of tnxpaid whiskey a t  the 
places at  IT-hich defendant had looked and in the bag a t  the foot of the 
cedar tree. There was also evidence that there were other occupied houses 
nearer to the Eoczls than defendant's house. and that the area was a honey- 
suckle thicket with paths going in every direction. Held: The evidence was 
insufficient to be submitted to the jury on the question of defendant's con- 
structive possessicn of the whiskey. 

APPEAL by defendant from Braswell, J., 1 March 1965 Criminal Ses- 
sion of ALAMANCE. 

Criminal prosecution on a warrant charging defendant on 21 No- 
vember 1964 (1) with the unlawful possession of one gallon of taxpaid 
whisky, and (2) with the unlawful possession of one gallon of taxpaid 
whisky for the purpose of sale (see warrant in the record of S. v .  Wel-  
born, 249 N.C. 268, 106 S.E. 2d 204, on file in the clerk's office), heard 
de novo on appeal from a conviction on both counts and a judgment in 
the municipal recorder's court of the city of Graham. 

Plea: n'ot guilty. At the close of the State's evidence, defendant 
moved for a judgment of compulsory nonsuit on both counts. The trial 
court allowed the motion on the count charging the unlawful possession 
of one gallon of taxpaid whisky for the purpose of sale, and denied the 
motion on the count charging the unlawful possession of one gallon of 
taxpaid whisky, and defendant excepted. Verdict: "GuiIty of illegal 
possession of taxpaid whiskey." 

From the judgment imposed, defendant appeals. 

Attorney General T .  W .  Bruton and Assistant Attorney General 
James F. Bulloclc for the State. 

H.  Clay Hemric for defendant appellant. 
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PARKER, J. Defendant assigns as error the denial of his motion for 
judgment of compulsory nonsuit on the count in the warrant charging 
him with the unlawful possession of one gallon of taxpaid whisky. The 
State's evidence presents these facts: 

About 3 p.m. on Saturday, 21 h 'o~ember  1964, J. C. Scoggins and 9. 
B. Gross, officers employed by the Burlington-Graham Board of Alco- 
holic Control, found in a wooded and honeysuckle area of land off of 
Chase Street in the city of Burlington eight pints of Governor's Club 
taxpaid whisky in a paper bag sitting beside a cedar tree in a "honey- 
suckle thicket in the wooded area" near Snooper's Lake. The paper bag 
mas not covered up, and was sitting beside the tree "in a crumlded po- 
sition - llke somebody sat it down r g h t  quick." There are paths in 
the honeysuckle area going in every direction. The t ~ v o  officers con- 
cealed themselves by lying down in a place twelve steps from the cedar 
tree where they could watch this whisky. 

About 4:45 p.m. on the same afternoon, these t ~ o  officers saw defen- 
dant, who lived a t  202 Dixon Street about 500 yards from this wooded 
area, and who is "a renoxned rabbit hunter," accompanied by eight 
beagle hounds, a bulldog, and a little dog, near the cedar tree walking 
in a heavily traveled path. H e  would walk four or five steps, stop and 
look around. When he came into the wooded area, he stopped and looked 
a t  an area where the officers later found eight pints of taxpaid whisky. 
H e  walked four or five more steps, stopped and looked a t  another area, 
where the officers later found another eight pints of taxpaid whisky. He 
n-alked four or five more steps and came to the paper bag containing 
eight pints of taxpaid whisky sitting beside the cedar tree. H e  bent 
over, squatted down, straightened up the paper bag, covered it over 
with leaves, and started anray. When he did, the officers arrested him. 
The hunting season was open. All three gallons of taxpaid whisky Jvere 
on land o n m d  by 31. C. Hayes. After arresting defendant, tile tnro 
officers took possession of the gallon of whisky sitting beside the cedar 
tree, and found and took possession of two separate gallons of whisky 
in pint bottles in the areas where defendant had looked. The twenty- 
four pint bottles of whiskey indicated they had been purchased that  
day from three liquor stores situate in Graham and Burlington. 

I n  and around the area where all the whisky was found, there are 
some eight or nine houses, a plumbing place of business, and a house 
trailer, and all, or nearly all, were occupied a t  the time. All these 
buildings, except three, were closer to the places where the officers 
found the mhisky than defendant's home. I n  the area "near the honey- 
suckle patch" was a little house used by one Rainey Harris who was 
selling whisky. Defendant owned this house. 
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All twenty-four pints of taxpaid whisky found by the two officers 
were on land owned by M. C. Hayes. All of it was found about 500 
yards from where defendant lived a t  202 Dixon Street. Some five or 
six houses that were occupied a t  the time were situate closer to all 
this whisky than defendant's home. Certainly, the later finding of two 
bags containing eight pints of taxpaid whisky each by the two officers 
in two separate areas toward which areas defendant had merely looked 
is not sufficient to carry the case to the jury that defendant was in the 
unlawful possession of this whisky or any of it. 

Eight pints of taxpaid whisky were sitting in a paper bag "in a 
crumbled position," and not covered up, beside a cedar tree in a "honey- 
suckle thicket in the wooded area" near Snooper's Lake on land owned 
by M. C. Hayes. There are paths in the honeysuckle area going in every 
direction. In  the area "near the honeysuckle patch" was a little house 
used by Rainey Harris, who was selling whisky. Defendant owns this 
house. About 4:45 p.m. on Saturday, 21 November 1964, defendant, 
who is "a renowned rabbit hunter," accompanied by eight beagle 
hounds ( a  rabbit hunter's favorite hunting dog), a bulldog, and a little 
dog, was walking in this area near the cedar tree in a heavily traveled 
path. The hunting season was open. After stopping twice and looking 
a t  two areas where the two officers later found 16 pints of taxpaid 
whisky, he came to the cedar tree. He  stopped, bent over, squatted 
down, straightened up the paper bag containing eight pints of taxpaid 
whisky beside the cedar tree, covered it over with leaves, started away, 
and was arrested by the officers, who were concealed twelve steps away, 
and whom, so far as the record discloses, defendant's pack of dogs never 
noticed. It seem clear that whoever was in possession of the eight 
pints of taxpaid whisky sitting in a paper bag by the cedar tree had it 
in his possession for the purpose of sak,  but the trial judge dismissed 
the count in the warrant charging possession for the purpose of sale. 
The question for decision is: I s  the State's evidence, considered in the 
light most favorable to it, sufficient to carry the case to the jury that 
defendant was in the actual or construrtive possession of the eight 
pints of taxpaid whisky in a paper bag sitting beside the cedar tree in 
such sense that he could and did com~nand its use or control? S. V .  

Alleyers, 190 N.C. 239, 129 S.E. 600. 
"It is sometimes difficult to distinguish between evidence sufficient to 

carry a case to the jury, and a mere scintilla, which only raises a sus- 
picion or possibility of the fact in issue. [Citing authority.] The gen- 
eral rule is that, if there be any evidence tending to prove the fact in 
issue, or which reasonably conduces to its conclusion as a fairly log- 
ical and legitimate deduction, and not merely such as raises a suspicion 
or conjecture in regard to it, the case should be submitted to the jury." 
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LIGHT Co. v. SMITH. 

S. v. Johnson, 199 N.C. 429, 154 S.E. 730. The State's evidence does 
no more than raise a suspicion or conjecture, very strong perhaps, of 
defendant's guilt. If the officers had waited and watched longer, they 
might or might not have obtained indubitable proof of defendant's 
guilt. Hence, under the principles announced in S. v. Johnson, supra; 
S. v. Love, 236 N.C. 344, 72 S.E. 2d 737; S. v. TViley, 242 N.C. 114, 86 
S.E. 2d 913; S. v. Glenn, 251 N.C. 136, 110 S.E. 2d 791 ; S. v. Guffey, 
252 N.C. 60, 112 S.E. 2d 734; S. v. Hunt, 253 N.C. 811, 117 S.E. 2d 732; 
S. v. Carver, 239 N.C. 229, 130 S.E. 2d 283, the court erred in overrul- 
ing defendant's motion for judgment of compulsory nonsuit on the count 
in the warrant charging the unlawful possession of taxpaid whisky. 

Reversed. 

CAROLIX.1 POWER & LIGHT COMPANY, PETITIOEER V. W. OSMOND SMITH, 
JR. a m  WIFE, ROBERTA K. SMITH; C. L. PEMBERTON, TRUSTEE, BAD 
THE FIRST NATIONAL BXNK OF IIANVILLE, DEFERTDANTS. 

(Filed 2 June, 1965.) 

1. Attorney a n d  Client § 5- 
The fact that  the attorney for condeinnor is also a defendant in the pro- 

ceeding a s  trustee in n deed of trust on the land is not in itself ground 
for disturbing the judgment fising the amount of compensation, it appear- 
ing that no objection TTXS made b r  the owners of the equity of reden~ption 
until after verdict, and that the ccstzle que trust made no objection a t  any 
time, and that  the remaininq land was a great deal more than sufficient 
security for the amount of the debt. 

2. E m i n e n t  Domain § 11; Evidence § 5 5 -  
Trial in the Superior Court upon appeal from the commissioners' report 

in condemnation is de novo, and respondents are  not entitled to have the 
conmissioners testioing for them also testify that they had been appointed 
by the clerk, since the good character of a witness may be established by 
general reputation only, and not by the esteem in which he is held by a 
particular person. 

3. Appeal a n d  E r r o r  § 24- 
-In eweption to the entire charge, assigned as error for that the court 

failed to esl)lain the eridence and declare the law arising thereon and 
failed to recapitulate the evidence a s  required by lam, is ineffectual. 

APPEAL by defendants Smith from Riddle, S.J., December 1964 Civil 
Session of CASWELL. 

This condemnation proceeding was instituted in January 1964 to ac- 
quire 118 acres of land, owned by defendants Smith (appellants), for 
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use in constructing and operating an  electric generating plant. Process 
was served on appellants. Defendants Pemberton, as trustee, and First  
National Bank of Danville accepted service of process, but  did not an- 
swer. Appellants answered, admitting the material allegations of pe- 
tition, including section 6, which alleged the land was subject to  the 
lien of a deed of trust, dated April 21, 1961, from appellants to C. L. 
Pemberton, trustce, "securing an indebtedness to the defendant The  
First National Bank of Danville." Thcy averred the land to be taken 
had a value of $33,000; petitioner had only offered $10,213.12. 

Coinmissioncrs were appointed. They conducted a hearing in April 
1964. Their report was confirmed in June 1964. Petitioncr excepted and 
appealed. The jury, a t  the December 1964 Session, fixed the value of 
the land taken a t  $17,700. Appellants moved to set the verdict aside. 
The motion was dcnied. Judgment in conforn~ity with the verdict was 
signed. 

Gwyn & Gutyn for defendant  appellants.  
Burns,  Long  & Burns ;  P e m b e ~ t o n  & Blackwel l ;  Charles F .  Rouse  

for petitioner appellee. 

PER CURIAM. Appellants' first assignment of error, and the one 
principally relied on in the oral argument, is the denial of their motion 
to set the verdict aside. The motion is based on the fact tha t  C. L. 
Pemberton, who, as trustee in the deed of trust described in section 6 
of the petition, and for tha t  reason a defendant herein, took an  active 
part as counsel for petitioner in the trial of the case. This dual rela- 
tionship of defendant and counsel for petitioner, they contend, is so 
contrary to public policy as to make the trial void. They do not charge 
any improper or wrongful conduct on the part of Mr.  Pemberton, other 
than that  which they contend arises as a matter of law from his rela- 
tion as counsel for petitioner and his position as trustee in the deed of 
trust given by appellants. 

Neither the pleadings nor the evidence show the amount appellants 
borrowed from the Danville Bank. We  were told a t  the oral argument 
the amount borrowed was $19,000. The amount owing when this pro- 
ceeding was begun does not appear, nor does i t  appear what duty was 
imposed on Mr.  Pemberton by the deed of trust. I n  the absence of evi- 
dence to the contrary, it is fair to assume that  the only duty imposed 
on the trustee related to a sale of the pledged property in the event of 

default in paying the debt thereby secured. If and when that  occur- 
red, and creditor called on the trustee to sell, i t  would be the duty of 
the trustee to advertise and sell in such manner as to secure, for the 
benefit of mortgagor and the creditor, the fair value of the property. 
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Here, manifestly, the creditor was not disturbed about its security. I t  
did not answer. I t  has not taken part  in this litigation. It is not now 
complaining about the fact that  the trustee appeared for petitioner in 
this proceeding. 

The pleadings raise only one question, viz: What  is fair compensa- 
tion for the property to be taken? The commissioners appointed to 
determine that  fact heard evidence in April 1964. Mr.  Pemberton, one 
of the counsel for petitioner, participated in tha t  hearing. When the 
case was called for trial in the Superior Court, the parties stipulated 
numerous facts, specifically agreeing that  the only question for jury 
consideration was the amount of compensation to be paid. Mr.  Pember- 
ton acted for petitioner in selecting the jury; he examined and cross 
examined witnesses; he presented to  the jury petitioner's contentions. 
Not until the jury reached and reported its verdict did appellants give 
any indication that  they objected to Mr.  Pemberton's appearing for 
petitioner. 

All of the evidence establishes the fact that  appellants could have 
given petitioner the land it needed \~ i thou t  impairing the creditor's se- 
curity. W. 0. Smith testified the portion not taken was ~ o r t h  $73,000, 
nearly four times the sum originally borrowed. Pemberton and Smith 
did not, as appellants novi contend, occupy the relation of attorney and 
client; to the contrary, appellants selected other counsel to represent 
them. They are only entitled to fair con~pensation for the property pe- 
titioner has taken. There is no suggestion that  Pemberton has been 
guilty of fraud or chicanery. The only charge is that  Pemberton, by 
fair examination of witnesses and plausible argument, succeeded in con- 
vincing the jury "fair compensation" \ms less than the sum claimed by 
appellants; nor, it may be noted, did he succeed in convincing the jury 
that  the sum offered by petitioner was in fact fair compensation. The 
jury awarded $7,000 or 70 per cent more than petitioner had offered in 
private negotiation. 

Appellants' delay in questioning Mr. Pemberton's right to appear as 
counsel for petitioner mas a waiver of any right which they might other- 
wise have had. If appellants thought trustee was violating the con- 
fidence imposed in him by acting as attorney for petitioner, they owcd 
him the duty of informing him that  they objected to his appearance as 
counsel in this proceeding. The lam here applicable is, we think, aptly 
stated in Bogert, Trusts P: Trustees, 2d Ed., 941. It is there said: 

"If a beneficiary, of full age and sound mind, acting with full 
knowledge of the facts of the case and of his rights, and not un- 
der the influence of misrepresentation, concealment, or other 
wrongful conduct on the part  of the trustee or another, consents 
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that tlie trustee or a third person may perform an act or refrain 
from performing an act, equity will not permit the beneficiary to 
allege thereafter that tlie conduct of the trustee or third person 
to which consent was given was a breach of trust, or amounted 
to participation in a breach. " * " It would be extremely unfair 
to allow hnn thereafter to contend that the act which he impliedly 
said would be rightful was in fact wrongful. He would be entrap- 
ping the opposing party." 

Application of the rule, as there stated, may be found in Wolfe v. Land 
Bank, 219 N.C. 313, 13 S.E. 2d 533; Mare v. Weil, 213 N.C. 484, 196 
S.E. 869; Penrson v. Caltlwell, 70 K.C. 291. 

The conimissioners appointed to valutl the property taken were called 
by appellants as witnesses. Tlicy gave, without objection, their estimate 
of the damage wliicli appellants woul~t sustain by the taking. They 
sought to buttress the testimony of the3e witnesses by having them 
testify that they lind been appointed by the Clerk of thc Court to 
ascertain appellants' damage. Petitionw objected. The objection was 
sustained - properly so. The hearing in the Superior Court was de 
novo. If appellants wished to establish the good reputation of their 
witnesses, they could have done so by the testimony of other witnesses. 
They could not establish that fact by showing the esteem in which the 
witnesses were held by a particular person; they could only show the 
general reputation. Lorbacher v. Talley, 236 N.C. 258, 123 S.E. 2d 477. 

There appears in the record, following the charge: "This is DEFEN- 
DANTS SAIITH'S EXCEPTION #L1' Presun~ably the word "this" refers to 
the entire charge. This assumption is fortified by looking at  the assign- 
ments of error where it is stated that the court committed error by 
failing to explain the evidence and declare the law arising thereon, as 
required in G.S. 1-180, in that the court failed to array and recapitulate 
the evidence as required by law. The exception is broadside and totally 
ineffective. The court gave the jury the correct rule for measuring dam- 
ages, namely, the difference in value before and after the taking. 

A careful examination of the record fails to disclose prejudicial error. 
No error. 
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SOUTHERN NATIONAL BANK OF NORTH CAROLINA, ADMINISTRATOR OF 

THE ESTATE OF LACY OXENDIKE, DECEASED V. HESRY LINDSEY. 

(Filed 2 June, 1965.) 

1. Automobiles 3 41- 
Evidence tending to show that  defendant d r o ~ e  off the h i g h w a ~  a t  a 

slight curve. bounced do\Tll a drainage ditch some 484 feet before bringing 
the truck to a st011 in an  undamaged and upright position, that defendant's 
passenger was thrown from the truck to his fatal injury and that shortly 
after the accident defendant was too intoxicated to walk unaidetl, held 
sufficient to sustain plaintiff's allegations that defendant was guilty of 
reckless driving, G.S. 20-140, constituting negligence per se. 

2. Automobiles § 49- 
Plaintiff's o ~ v n  eridence, considered in the light most f a ~ o r a b l e  to plain- 

tiff, compelled the consideration that  plaintiff's intestate and defendant 
had been drinking together for a considerable time, and that intestate 
voluntarily rode n i t h  defendant and was thrown from the vehicle to 11is 
fatal  injury a s  the result of tlle culpably negligent operation of the rehicle. 
There was no evidence that intestate was too drunk to know what mas 
going on. Hcld: The evidence discloses contributory negligence as a matter 
of law on the part of intestate in voluntarily riding and in continuing to 
ride with an  intoxicated driver. 

APPEAL by plaintiff from Mallard, J., January 1965 Civil Session of 
ROBESON. 

Action ex delicto to recover damages for an alleged wrongful death. 
G.S. 28-173, -174. 

From a judgment of compulsory nonsuit entered a t  the close of plain- 
tiff's evidence, i t  appeals. 

Joseph C. Ward, Jr., for plaintiff appellant. 
Anderson, Nimocks R. Broadfoot by Henry L. Anderson for defen- 

dant appellee. 

PER CURIAM. Plaintiff's evidence shows these facts: About 12:15 
p.m. on Sunday, 23 February 19G4, David 0. Pearce, a State Highway 
patrolman, arrivrd a t  the scene of a motor vehicle accident on Rural 
Paved Road #I150 about five miles north of the town of Rowland. 
"Rural Paved Road 11.50 runs generally north and south, or northwest 
to southeast, ~t is crooked, runs all kinds of ways." H e  saJ7 there a 1960 
GRlC log and p u l p ~ ~ o o d  truck, owned by defendant, headed south, 
upright on its wheels, on tlle vest  side of the road with its left wheels 
in a drainagc ditch of the highway and its right wheels in a field be- 
yond the drainage ditch. There was no damage to the truck. The door 
on the driver's side was open; the door on the right was closed. Defen- 
dant was leaning against his truck, his "tongue was tliick," his eyes 
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were bloodshot, he could not walk r~ithout aid, and he was drunk. The 
warm body of Lacy Oxendine, plaintiff's intestate, a 43-year-old man, 
was lying to the left of the truck and about 75 feet behind it. Tire 
tracks went back up the ditch 484 feet from the back wheels of the 
truck to where it ran off the hard-surfaced part of the road. The ditch 
was about 18 inches deep. Pearce testified: "The ditch was kind of V- 
shape ditch and the wheels mould bounce from side to side; for a dis- 
tance dragged on one side and for a distance on the other, bouncing 
from side to side." The truck ran off the road on a slight curve. He  
asked defendant who was driving the truck. Defendant pointed to Lacy 
Oxendine's body, and said, "He was." He talked to defendant in jail 
three or four hours later. At that time defendant had sobered up "pretty 
well." There defendant told him he could not tell a lie, he was driving 
the truck a t  the time of the accident, that Lacy Oxendine was in the 
truck with him, that they had been together all night and all day and 
had been drinking liquor together, and he did not know how the acci- 
dent occurred. 

J. A. Thompson, a deputy sheriff of Robeson County, arrived a t  the 
scene a few minutes before Pearce arrived. Defendant was there, and 
he was "obviously drunk." He assisted him to walk to his car, and car- 
ried him to jail in Romland, Before reaching Rowland five miles from 
the scene, defendant's head dropped over on the seat of the car, and he 
went to sleep. 

The parties stipulated that Lacy Oxendine died as a result of the 
injuries he received in the accident and that the maximum speed limit 
on Rural Paved Road #I150 was 45 miles per hour a t  the time and 
place complained of. 

Plaintiff alleges in his complaint that defendant was guilty of negli- 
gence in the operation of his truck, which proximately caused its intes- 
tate's death, in the following respects: (1) He operated his truck in a 
reckless manner in violation of G.S. 20-140; (2) he operated his truck 
a t  a speed greater than was reasonable and prudent under the attendant 
circumstances and without keeping a proper lookout; (3)  he operated 
his automobile a t  a speed in excess of a posted speed limit of 45 miles 
an hour; and (4) he operated his truck in such a manner and a t  such 
a speed as to be incapable of keeping i t  on the paved part of the road. 

Defendant in his answer denies that he was driving the truck at  the 
time of the accident, and avers that Lacy Oxendine was driving it a t  
such time. And by way of a further answer and defense, he alleges that 
if he was driving the truck a t  the time of the accident, which he denies, 
he was drunk to such an extent that  his ability to operate a motor ve- 
hicle was materially impaired, that Lacy Oxendine knew his drunken 
condition when he voluntarily got into the truck as a passenger and 
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rode with him without protest, that  such conduct on the  part  of Lacy 
Oxendine constituted negligence which proximately contributed to his 
injuries and death, and bars any recovery by his administrator. 

Plaintiff has no evidence as to the speed of the truck a t  the time of 
the accident, or just before it. I t s  evldence shows the truck, after 
bouncing down the drainage ditch 434 feet, stopped upright on its 
wheels, and undamaged. All of plaintiff's evidence shows tha t  defen- 
dant was operating his truck on the public highway in a drunken con- 
dition, when his mental and physical faculties were materially im- 
paired. -4 person drunk by the use of intoxicating liquor is necessarily 
under the influence of intoxicating liquor ~ i t h i n  the intent and meaning 
of G.S. 20-138. S. v. Painter, 261 S.C. 332, 134 S.E. 2d 638. I t  is negli- 
gence per se for a person to operate an  automobile while under the in- 
fluence of intoxicatmg liquor upon a public highway of the State. G.S. 
20-138; IVatters v. Parrish, 252 9.C. 787, 115 S.E. 2d 1. All of plain- 
tiff's evidence conlpels the necessary inference tliat his drunken condi- 
tion was the cause of his perilous operation of his truck in driving it off 
the road on a slight curve into a drainage d ~ t c h ,  and then bouncing 
down the ditch 484 feet, which resulted in Lacy Oxendine falling out 
of the truck and receiving injuries proximately resulting in his death. 
Tha t  defendant's such perilous operation of his truck in a drunken con- 
dition constituted a driving of it upon the public highway without due 
caution and circumspection and in a manner so as to endanger persons 
or property, and was reckless driving within the intent and mcaning of 
G.S. 20-140(b). The language of subsections ( a )  and (b)  of G.S. 20- 
140 "constitutes culpable negligence." Dzmlap v. Lee, 257 K.C. 447, 
126 S.E. 2d 62. h violation of either of the two subsections of G.S. 20- 
140 is negligence per se. Stegall v. Sledge, 247 N.C. 718, 102 S.E. 2d 115. 
Plaintiff's evidence manifestly s h o ~ s  tliat defendant was guilty of neg- 
ligence per se in operating his truck in a reckless manner in violation 
of G.S. 20-140(b), which was a proximate cause of plaintiff's intestate's 
death, as alleged in the complaint. Plaintiff's complaint was verified on 
2 September 1964. It seems clear that  plaintiff did not allege that  de- 
fendant was negligent in operating his truck while drunk or under the 
influence of intoxicating liquor by reason of the decision in Davis  v. 
Rzgsby, 261 N.C. 684, 136 S.E. 2d 33 (29 April 1964). 

Plaintiff's evidence is that  his intestate and defendant had been to- 
gether all night and all day, and had been drinking liquor together. 
There is no evidence to the effect that  its intestate was too drunk to 
know what was going on. I n  our opinion, arid me so hold, plaintiff's own 
evidence, considered in the light most favorable to it,  leads to the un- 
escapable conclusion that  its intestate knew that  defendant was drunk 
from drinking intoxicating liquor to a degree that he was incapable of 
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safely operating his truck on a public highway a t  the time he volun- 
tarily placed himself in a position of extreme danger known to him by 
entering defendant's truck and voluntarily riding with defendant who 
was driving i t  on a public highway, and that plaintiff's intestate, by 
voluntarily continuing to ride with defendant in his truck under such 
circumstances and conditions as would have impelled an ordinarily 
prudent man in the exercise of ordinary care for his own safety to stay 
out of the truck, which was being driven by a drunken driver, commit- 
ted an act of continuing negligence which proximately contributed to 
his injuries and death as a matter of law, and which bars any recovery 
by his administrator for his death. This is in line with our decisions in 
Davis v. Rigsby, supra; Rice v. Rigsby, 261 N.C. 687, 136 S.E. 2d 35; 
Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108. 

Randall v. Rogers, 262 N.C. 544, 138 S.E. 2d 248, relied on by plain- 
tiff, is factually distinguishable, in that, inter alia, plaintiff got in de- 
fendant's automobile parked a t  the Moose Lodge, went to sleep, and 
the next thing he remembered was waking up next day in a hospital 
hurting all over. He  did not know of his own knowledge who drove the 
car off, or who was driving it a t  the time of the accident. 

The judgment of con~pulsory nonsuit is 
Affirmed. 

STATE v. HER'RY LINDSEY. 

(Filed 2 June, 1965.) 

1. Automobiles § 59- 
Evidence that defendant, while highly intoxicated, drove his truck off the 

highway into a ditch and that the truck proceeded along the ditch some 
5.24 feet before striking a bank and stopping, that defendant and his com- 
panion were thrown ou: of the vehicle sonle '75 feet before i t  stopped, re- 
sulting in fatal injury to the passenger, held sufficient to be submitted to 
the jury and sustain a conviction of involuntary manslaughter, notwith- 
standing defendant's explanation that he "believed" the steering rods be- 
came loose, there being no evidence that the steering mechanism or the 
brakes were defective. 

2. Automobiles 3 7% 
Evidence tending to show that defendant was seen driving his truck some 

30 minutes before a highway patrolman reached the scene of the accident, 
that defrndant had then been arrested and was in the custody of a deputy 
sheriff, that defendant m7as in a highly intoxicated condition and that no 
intoxicating liquor was found in or about the vehicle, is held sufficient to 



N.C.] SPRING T E R M ,  1965. 589 

support an  instruction in regard to the law if defendant a t  the time of the 
accident was driring while under the influence of intoxicating liquor. 

APPEAL by defendant from Hall, J., October 1964 Session of ROBESON. 
Defendant was indicted for nlanslaughter in connection with the 

death on February 23, 1964 of Lacy Oxendine. H e  pleaded not guilty. 
The State offered evidence. Defendant did not testify but offered evi- 
dence. The jury returned a verdict of guilty of involuntary man- 
slaughter. Judgment imposing a prison sentence was pronounced. De- 
fendant excepted and appealed. 

Attorney General Bruton, Assistant Attorney General Brady and 
Staff Attorney Hornthal for the State. 

Barrington & Britt for defendant appellant. 

PER CCRIAM. Defendant's brief presents only two questions: (1) 
Did the court err in denying defendant's motion for judgment as of non- 
suit? (2) Did  the court err in his instructions relating to G.S. 20-138? 

There was evidence tending to show the following facts: On Sunday, 
February 23, 1964, about 12:OO o'clock, defendant was driving his 
" G N C  log truck" in an easterly direction on the Elrod-Purvis Road. 
Lacy Oxendine was riding with defendant. The hard-surfaced portion 
of said road was 20 feet wide. South thereof, to defendant's right, there 
was a dirt (grass covered) shoulder of "about six feet" and south of 
this shoulder there was a ditch "about 8 or 9 feet wide" and "about 
18 inches or two feet" deep. The truck ran onto the south shoulder and, 
after proceeding thereon for some 15 feet, ran off into the ditch; and, 
bouncing "from one side of the ditch to the other," proceeded in the 
ditch a total distance of 544 feet before i t  struck a bank and stopped. 
Defendant and Oxendine "both fell out together" on or near the south 
side of the shoulder a t  a point 75 feet west of where the truck stopped. 
When officers arrived, Oxendine, his neck broken, was dead. Defen- 
dant was "leaning up against a car,"- "heavily under the influence" 
of intoxicating liquor. 

There was no evidence or contention that  defendant was driving a t  
excessive speed. The State contends defendant, while "heavily under the 
influence" of intoxicating liquor, was unable to control his slowmoving 
truck sufficiently to keep i t  on the hard-surfaced highway or to bring 
i t  under control and stop i t  after it got into the ditch and was proceed- 
ing therein. Testimony that  defendant, while en route to jail, told the 
arresting officer "he believed the steering rods came loose . . . that he 
got out of control and went in the ditch" is insufficient to exculpate de. 
fendant. The truck was upright, on its wheels, when i t  stopped. It had 
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not turned over. There was no evidence of any defect in the steering 
rods. Nor was there evidence of any defect in the brakes. 

A person whose culpable (criminal) negligence in the operation of a 
motor vehicle proximately causes death is guilty of manslaughter at  
least. The pertinent and oft-stated legal principles are well established. 
S. v. Cope, 204 N.C. 28, 167 S.E. 456; S. zl. Hancock, 248 N.C. 432, 103 
S.E. 2d 491. Based thereon, the evidence, mhen considered in the light 
most favorable to the State, S. v. Orr, 260 N.C. 177, 179, 132 S.E. 2d 
334, mas amply sufficient to support a finding that defendant was guilty 
of involuntary manslaughter. 

Defendant challenges the court's instructions relating to G.S. 20-138 
on the ground the evidence was insufficient to show defendant was un- 
der the influence of intoxicating liquor at the time the truck he was 
driving ran off the road or that his conduct, if a violation of said 
statute, proximately caused Oxendine's death. The contention is unten- 
able. When State Highway Patrolman Pearce arrived a t  the scene 
"about 12:15," defendant had been arrested and was in the custody of 
Deputy Sheriff Thon~pson. Thompson was "about two miles" away 
when he received a radio call. There were five or six people a t  the 
scene when Thompson arrived. No intoxicating liquor mas found in or 
about defendant's truck. -4 witness for defendant testified he had seen 
defendant and Oxendine in the truck "at about ll:45"-"coming out 
of Elrod." These circumstances, together with the evidence as to defen- 
dant's condition mhen Thompson and Ptwce arrived, constituted ample 
basis for the court's instructions as to violation of G.S. 20-138 and as to 
proximate cause. 

Presumably, Oxendine and defendant were friends. The eridence in- 
dicates another in the long list of tragedies chargeable to the operation 
of a motor vehicle while under the influence of intoxicating liquor. 

No error. 

I N  THE MATTER OF THE CUSTODY OF TERESA ANN BOWMAN, MINOR. 

(Filed 2 June, 1965.) 

1. Habeas Corpus Fj 3- 
The welfare of a minor child and not that of either parent is the cri- 

terion for determining custody. 
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2. Same- 
Where the court fiuds upon supporting evidence that the best interest of 

the child requires that her care and custody be awarded the father, with 
the physical possession to be in the home of the paternal grandparents, 
such findings are conclusi~e and support the a~vnrd of the custody to the 
child's father with visitation rights to the mother, no abuse of discretion 
being shown. 

APPEAL by respondent from Braswell, J., February 1965 Civil Ses- 
sion of ALANANCE. 

Habeas corpus to determine the custody of 5-year-old Teresa Ann 
Bowman, the child of petitioner-husband and respondent-wife, who are 
living in a state of separation without being divorced. 

This matter was first heard on December 23, 1964, by Latham, S. J., 
upon the return of writ issued that  day upon petitioner's allegations of 
apprehension that  respondent mould remove the child from this juris- 
diction. Judge Latham made an order awarding temporary custody to 
petitioner and setting the matter for a plenary hearing a t  a later date. 
On February 2, 1965, Judge Braswell heard the evidence of both 
parties. I t  reveals: Petitioner, who had then been regularly employed 
by Western Electric Company for two years, married respondent on 
June 5, 1959, when she was under sixteen and still in high school. A t  
the time, she mas pregnant with his child, Teresa, who was born De- 
cember 31, 1959. Thereafter, the parties lived with petitioner's parents 
in Burlington while respondent finished high school. The marriage was 
not successful, and the parties finally separated on February 7, 1963. 
On that  date they executed a deed of separation, in which respondent 
was given "exclusive supervision, custody, care and control" of Teresa, 
to whose support petitioner agreed to contribute $15.00 a week. Re- 
spondent released petitioner from any further obligation to the child 
and from all obligation to her. Regpondent then moved to Greensboro, 
where she worked as a waitress. Between November 1963 and June 18, 
1964, respondent, although not obligated to do so, frequently permit- 
ted petitioner to take the child to the home of his parcnts for extended 
weekends; and from time to  time the parties discussed reconciliation. 

Respondent, voluntarily and without any requeat from petitioner, de- 
livered Teresa to petitioner on June 18, 1964. She told him that  she 
was going west and would recIaim the child when she returned. At thzt 
time she was pregnant - with petitioner's child, she testified under 
oath. H e  testified under oath that  i t  was not his child. On the day she 
left he gave her $300.00. She said the money was to help defray the cost 
of the birth and disposition of the child in Colorado. H e  said that  i t  
was money he gave her to return her rings and a stereo to him and 
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that lie did not know she was pregnant until she wrote him from Denver 
requesting money for food. He  sent her a total of $35.00. 

In Colorado respondent gave birth to a baby boy, whom she sur- 
rendered to the Welfare Department of Golden, Colorado, for adop- 
tion. She then returned to North Carolina. She rented a trailer a t  a 
mobile-homes park 7 miles from Burlington and secured a job as a 
waitress a t  a steak house, where she works "from eleven until eight, 
from twelve to nineJ' and '(a split shift from eleven until two and 
back from five to ten." Her take-home pay is $17.96 a week. 

On December 8, 1964, without notice to petitioner, respondent took 
the child from the home of petitioner's parents, with whom he lives 
in a large house located on a 41/2-acre tract of land. In  that home 
Teresa has her own room. When respondent failed to return the child, 
petitioner instituted this proceeding. 

Upon the final hearing, Judge Braswell found facts which are fully 
supported by the evidence. Upon the facts found and his evaluation of 
the parties based on his observation of their demeanor in court, Judge 
Braswell concluded, and found as a fact, "that it is for the distinct best 
interest and welfare of the child, T e r e ~ a  Bowman, that her care and 
custody be awarded to the father, W. 13. Bowman," who "is a fit and 
proper person to have the care and custody of his minor child." He  
found, also, that the grandparents are fit and proper persons to have 
custody of Teresa. Whereupon, he entered an order awarding the cus- 
tody of the child to petitioner "with the child's physical possession to be 
in the home of the paternal grandparents, RIr. and Mrs. J. S. Bowman.'' 
Respondent was allowed to have the child on Sundays from 1:00 p.m. 
until 6:00 p.m. From this order respondent appeals. 

Ross, Wood & Dodge for petitioner appellee. 
Dalton d? Long for respondent appellant. 

PER CURIAM. I n  determining who shall have the custody of the 
child of a broken home -one of the gravest responsibilities cast upon 
a Superior Court judge- "the welfare of the child . . . is the polar 
star . . ." Kovacs v. Brewer, 245 N.C. 630, 635, 97 S.E. 2d 96, 100; 
accord, Thomas v. Thomas, 230 N.C. 461, 130 S.E. 2d 871. In making 
this determination, a judge must be ever on his guard not to substitute 
the welfare of the parent who appeals to his sympathy for that of the 
child and not to succumb to the temptation to punish, a t  the expense 
of the child, the parent whom he deems the original offender. Respond- 
ent here, "deprived by the petitioner of her adolescence a t  age 15"- 
as her counsel charges -, lacking the family background of respondent, 
and having no financial security, is indeed a tragic, sympathetic figure. 
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And this is true whether the child she left in Colorado be legitimate or 
illegitimate. She said that  she could not cope with the financial and 
social problems resulting from her broken home and that  she could 
give up her second child because she had not known and loved him 
for five years as she had Teresa. 

The judge made no finding as to the paternity of this second child. 
H e  did find, however, that ,  even if petitioner were the father, "it is still 
in the best interest of the child, Teresa Ann Bowman, to be in the cus- 
tody of TIT. B. Bowman." 

"The love of a mother for her child is one of the most porerful  of 
the human emotions. Usually, i t  is the best guaranty of the child's wel- 
fare," Parker, J., in Spitzer v. Lezcark, 239 N.C. 50, 51, 129 S.E. 2d 
620, 623. This rule, however, is not without its exceptions, and the 
findings of the judge make this case an exception. Competent evidence 
supports each of the court's findings of fact, which, in turn, support his 
judgment. The findings are, therefore, binding and render the judg- 
ment conclusive on appeal. I n  re Whzte, 262 N.C. 737, 138 S.E. 2d 516; 
Kovacs v. Brewer, supra; Clegg v. Clegg, 186 N.C. 28, 118 S.E. 824. 
K O  abuse of discretion is shown. None of respondent's assignments of 
error can be sustained. 

The judgment of the court below is 
Affirmed. 

BEULAH PAPNE v. F. I<. GARVET, FRANK SOHMER, DAVID CATER AND 

THE NORTH CBROLINA BAPTIST HOSPITALS, INC. 

(Filed 2 June, 1063.) 

Hospitals 5 3; Physicians and Surgeons 5 11- 
Evidence tending to show that as a student nurse mas shaking d o m  a 

thermonleter it broke and mercury and glass hit plaintiff's eye, causing in- 
jury, Ireld, to disclose an accidental injury for which neither the hospital 
nor the physician having plaintifi' admitted to the hospital may be held 
responsible, there bein: no evidence of neghgence in furnishing the equip- 
ment, or in failing to make reasonable inspection of it, or in failing to 
properly instruct the nurse. 

APPEAL by plaintiff from Brastcell, J., January, 1965 Session, ALA- 
MANCE Superior Court. 

The plaintiff became a patient of Dr.  Garvep, a specialist in one 
field of medicine who called in consultation Dr.  Cayer and Dr.  Sohmer, 
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specialists in other fields. Dr.  Sohmer had the patient admitted to the 
hospital. 

The opening paragraph in plaintiff's brief contains a concise state- 
ment of this case: 

"Plaintiff sues a hospital and three doctors for injuries resulting 
from a thermometer breaking and glass and mercury falling into 
her left eye. The complaint alleges that the doctors are liable for 
the negligence of the nurse handling the thermometer as their 
agent. The complaint does not allege any cause of action against 
the hospital based on respondeat superior but alleges corporate or 
administrative negligence in regard to (1) the instruments fur- 
nished, (2) permitting incompetent personnel to attend plain- 
tiff, and (3)  not giving this person proper instructions. The plain- 
tiff appeals from judgment of nonsuit as to all defendants a t  close 
of plaintiff's evidence. Appeal was not perfected and is abandoned 
as to two of the defendants, but was perfected and is prosecuted 
as to the defendant THE NORTH CAROLINA BAPTIST HOSPITALS, 
INC., and Dr. Frank Sohmer." 

The plaintiff's evidence disclosed that Miss Adams, a student nurse, 
had been in training a t  the hospital's nursing school for more than 
eight months. The supervisor of nursing testified that Miss Adams had 
been instructed and trained to take patients' temperatures . . . "We 
consider taking temperature one of the less complicated procedures. 
. . . I am sure she had been under supervision long enough to have been 
doing it by herself for several months." ('There is no prescribed method 
as to where thc nurse shall stand or face in relation to a bed patient 
when shaking down the thermometer." 

The plaintiff testified: "I was watching her while she was shaking 
the thermometer. The thermometer did not hit me. I t  did not hit any- 
thing." . . . "It broke and the only thing I felt was when the mer- 
cury and glass hit my eye. . . ." The plaintiff offered evidence that 
she had suffered pain and had some permanent injury to her vision. At  
the close of all the evidence the court sustained demurrers thereto and 
entered compulsory nonsuit against all defendants. The plaintiff prose- 
cutes the appeal against Dr.  Sohmer and the hospital. 

Dalton & Long b y  TY. R. Dalton, Jr., for plaintiff appellant. 
Smith,  Moore, Smith, Schell & Hunter b y  Richmond G. Bernhardt, 

Jr., for defendant Dr. Frank Sohmer, appellee. 
Womble,  Carlyle, Snndridge & Rice b y  Irving E. Carlyle, Sapp & 

Sapp b y  Armistead W .  Xapp for North Carolina Baptist Hospitals, 
Inc., appellee. 
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PER CURIAJI. The plaintiff admits the defendant Hospital is an  
eleemosynary institution, and perhaps not responsible under respondeat 
superior rules for the negligent acts of its employees. She does contend, 
however, that  the hospital was under a positive duty to  furnish safe 
equipment, including thermometers, for the use of employees in treat- 
ing the hospital patients. If we accept the proposition that  the hospital 
was charged with that  duty, its exercise ~ o u l d  require due care in the 
selection, inspection, and maintenance of the equipment. A t  most, the 
hospital was required to furnish standard equipment and to make rea- 
sonable inspection and remedy any defects discoverable by such in- 
spection. The hospital did not guarantee a glass thermometer against 
breakage. Wherein the hospital failed to  exercise due care in any par- 
ticular, the evldence does not disclose. 

Something more than an accident and injury is necessary to make 
out a case of actionable negligence against either the hospital or Dr.  
Sohmer. I n  fact, Dr.  Sohmer did no more than have the plaintiff ad- 
mitted to the hospital. 

The plaintiff's own witness testified the student nurse had been in- 
structed in the simple procedure of taking temperature and perhaps 
had several months experience in that  procedure. The evidence in the 
light most favorable to the plaintiff does not bridge the hiatus betwecn 
the accident and the injury. Negligent causation does not appear. The 
demurrer to the evidence was properly sustained. Judgment dismiss- 
ing the action was required. 

Affirmed. 

STATE v. ROBERT G. WILSON. 
AND 

STBTE v. CHARLES HESRY POOLE ALIAS JULIUS SECHREST. 

(Filed 2 June, 1965.) 

1. Indictment and Warrant § 17- 
Discrepancies in the name used in referring to the occupant of the build- 

ing and the owner of the chattels stolen will not justify nonsuit for vari- 
ance when it is apparent that all witnesses were talking about the same 
corporate person. 

2. Ckiminal Law 3 101- 
Circumstantial evidence as to defendants' identity as the perpetrators of 

the offense charged, held sufficient to overrule nonsuit. 
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3. Larceny § 1- 
Since larceny by breaking and entering a builcling is a felony, without 

regard to the ralue of the stolen property, the admission of evidence in re- 
gard to the value of the property cannot be prejudicial. 

4. Criminal Law fj 104- 

Where concurrent sentences are imposed, error relating to one count 
alone is not prejudicial. 

APPEALS by Robert G. Wilson and Charles Henry Poole, alias Julius 
Sechrest, from Mallard, J., November 30, 1964 Session of CHATHAM. 

Robert G. Wilson (appellant), Charles Henry Poole alias Julius 
Sechrest (appellant), Peggy Ann Lineberry and James Luther Pruitt 
were indicted jointly in a bill containing two counts, to wit: First, 
feloniously breaking and entering a certain building occupied by B. 
M. Hancock & Son, a corporation; second, larceny of chattels of said 
corporation of the value of $750.00. 

The court, in accordance with G.S. 15-4.1, appointed an attorney for 
each defendant; and each defendant was represented a t  trial by court- 
appointed counsel. 

The only evidence was that offered by the State. Defendant Line- 
berry's motion for judgment as of nonsuit was allowed. Separate mo- 
tions for judgment as of nonsuit in behalf of each of defendants Wil- 
son (appellant), Poole (appellant) and Pruitt were denied. 

The record contains no further reference to defendant Pruitt. 
As to each appellant, the jury returned verdicts of guilty as charged 

in the first and second counts of the bill of indictment; and, as to each 
defendant, the court pronounced a separate judgment as to each count, 
to wit, a judgment that appellant be confined in the State's Prison for 
not less than seven nor more than ten years. 

Each appellant, through his separate court-appointed counsel, ex- 
cepted and appealed; and, incident to such appeal, Judge Mallard or- 
dered that Chatham County pay for a transcript of the evidence and 
the cost of printing the brief filed in behalf of each appellant. 

Attorney General Bruton and Assistant Attorney General Barbee 
for the State. 

Edward S. Nolmes for defendant appellant Wilson. 
B. C. Smith for defendant appellant Poole. 

PER CURIAM. A separate brief was filed in behalf of each appellant 
by his court-appointed counsel. 

Each appellant contends his motion for judgment as of nonsuit should 
have been allowed on two grounds, (1) a fatal variance between the 
indictment and the evidence, and (2) insufficiency of the evidence. 
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STATE O. WILSON AND STATE O. POOLE. 

The indictment refers to the building occupied by and to chattels 
of "one B, AI. Hancock 8: Son, a corporation." The corporation's presi- 
dent and general manager refers to the occupant of the building and 
the owner of the chattels therein as "B. 11. Hancock & Son's Feed 
Mill, Inc." and also as "B. RI. Hancock & Son, Inc." Other witnesses, 
referring to the identical building and the owner of the chattels therein, 
speak variously of "B. 11. Hancock & Son's," "B. M. Hancock & Son," 
"B. hI. Hancock & Son's Feed Mill," "B. 31. Hancock's Feed Mill," 
('B. M.  Hancock's hlill," and "B. 31. Hancock." During the trial, no 
attempt was made to stress or identify the precise corporate name. The 
various names indicated were used interchangeably to identify the oc- 
cupant of the building and the owner of the chattels therein. As stated 
by Winborne, C. J., in S. v. Wyatt, 254 N.C. 220, 118 S.E. 2d 420: "It 
is apparent that all the witnesses vere talking about the same thing." 
The variance was not fatal and did not require a nonsuit. S. v. Wyatt, 
supra; S. v. Davis, 253 N.C. 224, 226, 116 S.E. 2d 381; S. v. Whitley, 
208 N.C. 661, 182 S.E. 338. 

There was plenary evidence of a felonious breaking and entering of 
said corporation's office building on the night of Tuesday, July 7, 1964, 
and that said corporation's check-writing machine and filing cabinet, 
referred to in the bill of indictment, were stolen therefrom. The break-in 
was discovered and later that night the four persons named in the joint 
indictment were arrested. 

The State relied upon circumstantial evidence to identify appellants 
as persons who committed the crimes charged in the two-count bill of 
indictment. After careful examination thereof in the light of the rule 
stated in S. v. Stephens, 244 N.C. 380, 93 S.E. 2d 431, and subsequent 
cases in accord therewith, the conclusion reached is that the evidence, 
when considered in the light most favorable to the State, S ,  v. Orr, 260 
N.C. 177, 179, 132 S.E. 2d 334, was sufficient to require submission to 
the jury and to support the verdict as to each appellant. 

With reference to assignments of error based on exceptions to the 
failure to strike certain evidence as to the value of the check-writing 
machine and filing cabinet, i t  is noted: Under G.S. 14-72, as amended 
in 1959 (S.L. 1959, c. 1283), larceny by breaking and entering a build- 
ing referred to therein is a felony without regard to the value of the 
stolen property. S. v. Cooper, 256 N.C. 372, 378, 124 S.E. 2d 91; 5. v. 
Jones, 264 N.C. 134, 137, 141 S.E. 2d 27. Moreover, since the two sen- 
tences run concurrently, error, if any with reference to the second 
(larceny) count was not prejudicial to appellants. S. v. Vines, 262 K.C. 
747, 749, 138 S.E. 2d 630, and cases cited. 

All assignments of error of each appellant, including those based on 
exceptions to evidence rulings and to portions of the charge, have been 
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considered. In  our opinion, they do not disclose prejudicial error and 
particular discussion thereof is deemed unnecessary. 

No error. 

STATE OF NORTH CAROLINA V. JAMES JOHNSON. 

(Filed 2 June, 1965.) 

Assault and Battery § 14- 
Evidence that defendant's wife, after separation, came to the home, armed 

with a box of lye, to get some personal belonqings, that an altercation en- 
sued, that defendant had an open knife in his hand and that when he came 
toward her she told him to let her out, whereupon defendant immediately 
nnloclied the door, and that the wife then t h r e ~ ~  tlie lye upon him and he 
ran out the door and left, without any eridence that he menaced or threat- 
ened her with the knife. or that he intended or did restrain her, is held 
insufficient to be submitted to tlie jury in a prosecution for assault. 

CERTIORARI for review of the trial of a criminal action before Mintz,  
J., and a jury, Kovember 1964 Session of EDGECOXIBE. 

Defendant is charged with an assault. on a female, his wife, he being 
a male person over the age of 18 yearr. From a conviction and prison 
sentence in the Recorder's Court of Rocky Alount, defendant appealed 
to the Superior Court of Edgecombe County. 

Plea : Not guilty. Verdict : Guilty. Judgment: Active prison sen- 
tence. 

Attorney General Brzston, Deputy  Attorney General Moody,  and 
Assistant Attorney General Sanders for the State. 

Frank R. Brown for defendant. 

PER CURIAM. Defendant contends the court erred in overruling his 
motion for nonsuit. 

The State's evidence tends to show: Defendant and his wife, Ella 
Johnson, had separated. On 16 January 1964 Ella went to their former 
home to get some personal belongings. She knocked on the door and 
defendant let her in; he took a skeleton key from his pocket and locked 
the door behind her. Everything she picked up to take with her "he 
would make" her put down. He  had a knife in his hand and it was 
open. He came toward her with the knife and she told him to let her 
out. 'When he went to open the door," she threw lye on him; she had 
brought the lye in her pocketbook. Sorne of i t  got on his coat. He  ran 
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out the door and left; she went home. Defendant "took out a warrant" 
for her, and after she mas arrested she "took out a warrant for him." 

Ella made these explanations: ' 'He did not do anything to ine while 
I was inside the house. . . . if I had taken anything I don't know 
whether he was planning to cut me or what. . . . I had asked him to 
let me out before I thren the lye; he was on the way to the door. . . . 
It n-as my clotlies I was picking up tliat he made me put back down 
. . . I picked up some bed linens, they were mine. I took some sheets and 
things . . . I bought them and they were mine. H e  told me to put  them 
down, that  I was not going to get anything. . . . H e  did not say what he 
was going to do n-ith the knife. I did not ask him what hc was planning 
to do with it. H e  has never cut me before but he has stuck a knife in me; 
I do not mean lie had stabbed me before but he had stuck a knife in 
me a little bit. . . . It was not enough to hurt much but I know he 
was not playing. I had the box of lye with me when I came to the 
house because I mas afraid of James" (defendant). 

Defendant made these uncontradicted explanations: "The knife I 
had was a little knife that  you mostly see on a key ring with car keys, 
a little knife with a chain on the end. I mas cleaning my fingernails 
with it. . . . the knob on the door tha t  you generally open the door 
with had been broken, so in order for the door to stay closed you had 
to lock it with a skeleton key." 

Defendant had been convicted on a t  least one prior occasion of as- 
sault on his wife. 

"In order to constitute a criminal assault there must be an overt act 
or an attempt, or the unequivocal appearance of an  attempt, with force 
and violence, t o  do some immediate physical injury to the person of 
another, which show of force or menace of violence must be sufficient to 
put a man of reasonable firmness in fear of immediate bodily harm." 
1 Strong: N. C. Index, Assault and Battery, 8 4, p. 182 (Supp., p. 60). 

When these elements essential to constitute the offense are consid- 
ered, i t  is clear tliat the conduct of defendant on the occasion in question 
does not amount to a criminal assault. Prosecutrix stated that  she was 
afraid of defendant. This was because of his conduct on prior occasions, 
not because of anything that  transpired on this occasion. She went to 
his home, reinforced by the box of lye which she had concealed in her 
pocketbook; thus she had put  matters on an  equal footing. Slie testi- 
fied: "I considered the box of lye protection to keep llirn from hurting 
me. I could keep him off of nie by throwing i t  on him." She stated that  
when she picked up things "he would make" her put them down. She 
explained that  he "told" her to pu t  them down. There is no evidence 
that  he threatened her or offered any violence. He started toward her 
with the knife; there is no evidence that  the knife was drawn or that 
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he menaced her with it. At this point she asked him to open the door 
and he immediately complied. As he mas opening the door she threw 
lye on him. He  ran outside and left the premises. There is nothing to 
indicate that by locking the door he intended to imprison her or that 
he did restrain her. There is nothing lo show she was "in fear of im- 
mediate bodily harm." 

The judgment below is 
Reversed. 

STATE v. LUKE WHITE. 

(Filed 2 June, 10G5.) 

Criminal Law § 13+ 
The fact that a criminal prosecution for possession of intoxicating liquor 

results in a verdict of not guilty upon the snppression of eridmce obtained 
without a search warrant does not g rec l~~de  the court from activating a 
prior sentence suqpendcd on condition that defendant not have on his prem- 
ises any qnantity of intoxicating beverage and that he permit a search of 
his premises without a warrant. 

APPEAL by defendant from i2lallard, J.,  Regular January, 1965 Ses- 
sion, ROBESON Superior Court. 

T. 14'. Bruton, Attorney General, Harry W .  McGalliard, Deputy At- 
torney General for the State. 

L. J. Britt ck Son, Barrington c% Britt for defendant appellant. 

PER CURIAIT. At the October, 1963 Criminal Session, Robeson Su- 
perior Court, the defendant, Luke White, entered a plea of guilty to a 
charge of manufacturing liquor- his second offense. The court im- 
posed a prison sentence of two years, suspended upon certain condi- 
tions to which the defendant consented, among them: " (3) That he not 
have on the premises occupied by hi111 any quantity of intoxicating 
beverages or nlatrrials for manufacturing intoxicating beverages; (4) 
That he permit any lawful officer to search his premises without a 
search warrant." 

At the January 3, 1965, Session the appellant was charged with the 
unlawful poesrssion of nontaxpaid whisky and beer. The charge grew 
out of the disrovery of the intoxicants on his premises. The defendant 
clmllenged the validity of the search warrant under which the officers 
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discovered the nlliisky and beer. The court held the warrant defective 
and suppressed the evidence which resulted in a verdict of not guilty. 

After the trial, the Solicitor, in the nianncr provided by G.S. 15-200.1, 
gave notice of his motion to revoke the suspended sentence. After 
hearing, Judge Mallard entered judgment finding tlie defendant had 
breached the suspension order and he activated the prison sentence. 
The defendant excepted to the order upon the ground the evidence 
showing the violation mas obtained by an  illegal search. The defendant 
had agreed that  lie wou!d not possess intoxicants on his premises and 
that  the officer might search without n warrant to determine whether 
the order mas obeyed. The defendant intentionally breached his agree- 
ment not to possess intoxicants. The court refused to permit him to 
welch on the agreement that  tlie officers might search without a war- 
rant. The evidence of the violation was discovered in accordance with 
the conditions of the judgment to which the defendant had agreed. 
The court's order finding a breach of thc conditions of the suspended 
sentence and ordering the suspension revoked and the sentence acti- 
vated is 

Affirmed. 

HEiYNIE P. LGCAS v. HENRY HAROLD BRITT. 

(Filed 2 June. 196.5.) 

Appeal and Error 5 1- 
The concl~lsion to be reached upon conflicting e~-idence is the province of 

the jury and its rerdict is conclusive on appeal. 

APPEAL by defendant from Hall, J., Kovember 1964 Civil Session of 
ROBESON. 

Plaintiff instituted this action to recover damages resulting from a 
collision between an automobile operated by her and an automobile 
operated by defendant. The usual issues of negligence, contributory 
negligence and damage were submitted to a jury. It answered the first 
issue "yes," the second "no," and fixed the co~npensation to which 
plaintiff was entitled. Judgment for plaintiff, in accordance with the 
verdict, was entered. 

Johnson, Mclntyre, Hedgepeth, Biggs & Campbell for defendant ap- 
pellant. 
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Henry & Henry for plaintiff appellee. 

PER CURIAM. Defendant has no exception to the evidence. The 
charge was omitted from the record. Appellant, in his brief, asks only 
one question: Did the court err in refusing to allow his motion to non- 
suit? 

In  the absence of the charge, we must assume that the court made it 
clear to the jury that their answers to the issues submitted depended 
entirely on their evaluation of conflicting testimony. The collision oc- 
curred in the daytime. Plaintiff was traveling east on U. S. Highway 
#74. Defendant was traveling west. Plaintiff alleged defendant drove 
his car into that portion of the highway set aside for eastbound traffic, 
causing a collision which occurred 3.4 feet south of the center line of the 
highway. Her evidence, viewed in the light most favorable to her, sup- 
ports her allegation. 

Defendant testified the collision occurred in his lane of travel; plain- 
tiff went to sleep; she turned from her proper lane into defendant's lane, 
hit an embankment on the north side of the road; she sought to get 
back into her lane, a t  which time the collision occurred. Plaintiff, on 
cross examination, admitted when she first saw defendant she was in 
the center of the road; she immediately turned right into her lane. The 
two vehicles mere then 100 yards apart. 

Resolution of the factual controversy, disclosed by the evidence, was 
properly left to the jury. Conflicts in evidence do not present questions 
of law. W a t t  v. Crews, 261 N.C. 143, 134 S.E. 2d 199; Bridges v. Gra- 
ham, 246 N.C. 371, 98 S.E. 2d 492. If, ss  defendant contends, the jury 
reached a wrong result, we are without power to correct the error. See 
concurring opinion of Barnhil!, C.J. in Jyachosky v. IVensil, 240 N.C. 
217, 81 S.E. 2d 644. 

Affirmed. 

NORTH CAROLINA BOARD OF ARCHITECTURE v. C. A. LEE. 

(Filed 18 June, 1965.) 

1. Architecture-- 
The N. C. Board of Architecture has  statutory authority to institute 

suit to restrain a person from practicing architecture in violation of the 
provisions of G.S. 83-12. 
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2. Appeal a n d  E r r o r  § 23- 
Exclusion of evidence cannot be held prejudicial when the record fails 

to show what the answer of the witness would have been had he been per- 
mitted to reply. 

3. Architecture-- 
The K. C. Board of Brchitecture is not required to warn a person of vio- 

lating G.S. 83-12 before instituting action against such person. 

4. Appeal a n d  E r r o r  § 21- 
An exception to the judgment does not present for review the evidence 

upon ~v l~ ich  the findings of the court are based, but does present the ques- 
tion whether error or law appears on the face of the record proper, in- 
cluding whether the facts found are sufficient to support the judgment and 
whether the judgment is regular in form. 

5. Appeal a n d  E r r o r  8 3& 
A theory of liability alleged in the complaint, but not pursued upon the 

trial and in support of which no argument is advanced in the brief, will 
be deemed abandoned. 

6. Husband and  Wife § 15- 
In  a tenancy by the entirety both the husband and wife own the entire 

estate, but the husband has the absolute and exclusive right to control, use, 
and receive the income from the lands, and does not have to account to 
his wife therefor. 

7. Architecture- 
Where a person at  the time of drawing plans for the construction of a 

building has title to some of the component tracts in himself and title to 
some in himself and his wife as  tenants by the entireties, he comes within 
the meaning of the exception contained in G.S. 83-12, and does not violate 
the lam in drawing such plans, even though he is not a licensed architect, 
and this result is not affected by the fact that prior to the completion of 
the construction of the building he sells an interest therein to another. 

8. Same-- 
The fact that a building is constructed for the purpose of leasing it for 

comn~ercial uses does not preclude the owner of the land from drawing the 
plans for such building even though he is not a licensed architect, since the 
exemption of G.S. 83-12 is broad and comprehensive and is not limited. 

9. Statutes  § & 
Where the language of a statute is clear and unambiguous the courts 

must declare such meaning and are without power to interpolate or super- 
impose provisions and limitations not contained therein. 

10. Arcliitecture- 
A trustee holding title to land in common with other trustees of a church 

does not come within the exception of G.S. 83-12, and is liable to prosecu- 
tion if he, not being an architect, draws plans for the construction of a 
building on the church property. 
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11. Same; Equity 5 2- 

Where the S. C. Board of Architecture waits for some nine years be- 
fore instituting actiou against defendant for defendant's violation of G.S. 
53-12 in dmwing plans for the construction of a building costing in excess 
of twenty tliousand dollars, such action is correctly dismissed for laches, 
since courts of equity discourage delay in the enforcement of rights. 

12. Appeal and Error 5 40- 
Where a lepnl conclusion of the trial court is not supported by its find- 

ings of fact, the judgment must be modified by eliminating such conclusion. 

HIQGINS, J., concurring. 

RODIIAN, J., concurs in concurring opinion. 

APPEAL by plaintiff from Copeland, S.J., December 1964 Assigned 
Civil Session of WAKE. 

Civil action instituted by the North Carolina Board of Architecture 
(prior to the 1957 amendment, Chapter 794, 1957 Session Laws, the 
Board was designated "State Board of Architectural Examination and 
Registration"), under the authority of G.S. 150-31, for a permanent in- 
junction to restrain the defendant, C. 11. Lee, "from making plans or 
specifications either personally or as the head of an office or organiza- 
tion for any religious, industrial, commmial, or residential building or 
any other type of structure or building of a value exceeding $20,000, 
when, regardless of ownership, such building is designed and con- 
structed for others or to be sold or leased in whole or in part, or is 
designcd or intrnded for the occupancy or use of others; or to other- 
wise practice architecture as defined in G.S. 83-1(3), except for plans 
for the construction of residential, farm or comn~ercial buildings of a 
value not exceeding $20,000; or until and unless he shall have secured 
from the North Carolina Board of Arrhitecture his certificate of ad- 
mission to practice architecture, and thereafter con~plies with the pro- 
visions and l a m  of Korth Carolina governing the registration and li- 
censing of architects." 

Defendant filcd an answer in which, wliile admitting that he is not 
an architect, that he does not hold himself out to the public as being an 
architect, and that  he has not been engaged in the practice of architec- 
ture as defined in G.S. 83-1 (31, he denies that he violated any of the 
provisions of Chapter 83 of the General Statutes as alleged in the com- 
plaint, on the ground that  lie was an individual "making plans or data 
for buildings for himself" within the meaning of the exception in G.S. 
83-12 as now constituted, which reads: "Nothing in this chaptcr shall be 
construed to prevent any individual from making plans or data for 
buildings for himself." Prior to 1957, and all during the year 1955, the 
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exception in G.S. 83-12 read as follows: "Nothing in this -4ct shall be 
construed to prevent any person from making plans or data for build- 
ings for himself." The General Assembly in Chapter 794, 1957 Session 
Laws, substituted "individual" for "person" in the part  of the statute 
above quoted. 

At  the December 1964 Assigned Civil Session of Wake County su- 
perior court, plaintiff applied for a temporary restraining order by 
Judge Copeland. When i t  came on to be heard, the parties stipulated 
"that this hearing shall be considered a final hearing on the merits of 
the case and that  the judgment shall be a final judgment in the  cause 
subject only to the right of either party to appeal from the judgment," 
and further stipulated "that defendant is not a registered architect Ii- 
censed by the Board of Architecture in the State of North Carolina, 
and has never been licensed." Only the plaintiff offered evidence. 
Among its witnesses, plaintiff called the defendant C. 4 .  Lee. Based 
upon the evidence offered by the plaintiff, the court made the follow- 
ing FINDINGS OF FACT: 

"1. The defendant is a citizen and resident of Winston-Salem, 
Forsyth County, North Carolina, is 59 years of age, and has been 
engaged in the general construction business for a period of over 
30 years. 

"2. The defendant is not licensed under the laws of North Car- 
olina to  practice architecture and he has never applied for nor 
taken any examination ~v i th  the N. C. Board of Architecture and 
he has not been licensed or certified by said Board as eligible to 
practice architecture in this State and he is not a licensed 'regis- 
tered engineer' within the laws of North Carolina. 

"3. During the year 1935, the defendant applied to and re- 
ceived from the City of \T7inston-Salem a building permit for the 
construction of an educational building costing approximately 
$175,000 for Salem Baptist Church in Winston-Salem; that  on the 
plans submitted for the building there appeared the notation: 
'Plans by C. A. Lee.' The defendant prepared or assisted in the 
preparation of the plans for the building and then eupervised the 
construction of the building for the church. The building was con- 
structed by day labor and many of the laborers were members of 
the church, A t  all times during 1955, the defendant was a member 
of Salem Baptist Church and a Trustee of the church; tha t  the 
title of the land on which the educational building was constructed 
was held by the five trustees of the church, including the defen- 
dant ;  that  the defendant being a Trustee executed the mortgage 
to finance the construction of the  building. The defendant prepared 
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the plans for the  building as a Trustee and owner and made no 
charges therefor; that  the defendant did receive a weekly salary 
for his services in overseeing the construction work. 

"4. The next application to the City of Winston-Salem made 
by the defendant for a building permit was on April 9, 1963. The 
application was for a permit for the construction of a $45,000.00 
addition to Deeds Hall for Picdmont Bible College and the plans 
submitted were certified under seal of a duly licensed architect. 

((r 
J. On RIarch 9, 1964, the defendant applied to and received 

from the City of n'inston-Salem a building permit for tlle con- 
struction of an autonlobile sales and service building on land owned 
by the d(>fendant costing approximately $65,000.00; that  the de- 
fendant lind bought the property in several tracts acquired a t  
different times over n pcriod of years and some of the tracts mere 
deeded to thc defendant and some were deedcd to the defendant 
and his wife as tenants by the entirety; that  the application for 
tile permit indicated that  the owners were 'E. L. Connor and C. 
A. Lee'; that  prior to and a t  the time the permit was issued the 
lands on ~ l i i c h  the building was constructed mas actually owned 
by tlle defendant or by the defendant and wife by the entirety; 
that  the defendant designated on the application E. L. Connor as 
an owner because Connor was a brother-in-law of the defendant, 
and the defendant had been trying to persuade Connor to go in 
with him in the construction of the building; tha t  Connor could 
not make up his mind and would not commit himself and the de- 
fendant proceeded individually to commence to build the building 
for himself; that  the defendant completed the preparation of the 
plans for the building December 27, 1963, and revised them on 
&larch 9, 19G4; that  the defendant prepared his own plans for the 
building ron~tructed on land owned by him in Winston-Salem, 
and the building n-as designed and constructed in conformity with 
the building codes of the City of Kinston-Salem and the State of 
Xorth Carolina. On or about March 31, 1964, the defendant's 
brother-in-law, E. L. Connor, decided to go in with the defendant 
on the building. Connor owned a smaller tract  adjoining the de- 
fendant's tract on which the  building was being constructed. On 
March 31, 1964, Connor and his wife (the defendant's sister) and 
defendant and his wife executed a deed conveying both tracts to 
one Barbara Ann Adams (a straw person) who then executed a 
deed conveying both tracts to the defendant and his wife and 
Connor and his wife. Prior to these conveyances, the defendant 
owned about 90 to 95% of the entire land and Connor's interest 
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was approximately 5%. The building was later leased by the own- 
ers to  an  automobile agency. 

"6. The defendant has no applications for building permits 
pending and no evidence was introduced tending to show that  the 
defendant was preparing any plans for any buildings a t  this 
time." 

Based upon his findings of fact, Judge Copeland made the following 
CONCLUSIONS OF LAW: 

"1. Since the defendant was a member of the church and a 
trustee when he assisted in the preparation of plans for a church 
building he stood in the position of owner and had both a legal 
and an  equitable interest in the building to be constructed. 

"2. When defendant prepared plans for an automotive sales 
and service building, he was preparing his own plans for a build- 
ing on land owned by himself. 

"Under the evidence presented the Court concludes tha t  the 
plaintiff has failed to establish that  the defendant has violated 
any provisions of the statutes relating to the practice of architec- 
ture. 

"Under the law and facts of this case, the Court concludes that  
the plaintiff is not entitled to any of the relief sued for and plain- 
tiff's application for an injunction should be denied, and this ac- 
tion should be dismissed." 

Based upon his findings of fact and his conclusions of law, Judge 
Copeland entered judgment adjudging and decreeing that  the applica- 
tion of plaintiff for an  injunction against the defendant be denied, that  
the action be dismissed, and that  plaintiff be taxed with the costs. From 
this judgment, plaintiff appealed to the Supreme Court. 

Arendell ,  Albright ,  Reyno lds  & Farmer b y  R. M a y n e  Albright for 
plaintiff appellant.  

W o m b l e ,  Carlyle ,  Sandridge & Rice  b y  I. E. Car ly le  and  Charles F. 
Vance ,  Jr., for defendant  appellee. 

PARKER, J. Plaintiff was empowered by the specific provisions of 
G.S. 150-9 and 150-31 to institute this suit in the Wake County su- 
perior court for a permanent injunction to restrain defendant from al- 
legedly practicing architecture in violation of the provisions of G.S. 
83-l(3) and 83-12. 
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Chapter 83 of the General Statutes is entitled "Architects." G.S. 
83-l(3) defines "The practice of architecture." G.S. 83-12provides in 
relevant part: "In order to safeguard life, health and property, i t  shall 
be unlawful for any person to  practice architecture in this State as de- 
fined in this chayter, cxcept as liereinafter set forth, " " " unless 
such person shall have eecurcd from tlie Board a certificate of admis- 
sion to practice archltecture in tlie lmnner herem provided, and sliall 
thereafter cornply with tlie provisions of the laws of Korth Carolina 
governing the registration :1nd licensing of architects." G.S. 83-12 con- 
tains this express exception: "Nothing in this chapter shall be con- 
strued to prevent any ~ndividual from maliing plans or data for build- 
ings for llimself, " " "; provided that  such persons preparing plans 
and specifications for buildings of any kind shall identify such plans 
and specifications by placing thereon the name and address of the 
author." G.S. 63-12 further provides tha t  anyone unlan-fully violating 
the provis~ons of Chapter 83 of the General Statutes sliall be guilty of 
a nmdenieanor, and shall upon conviction be sentenced to pay a fine 
or imprisonment, or both, "each day of such unlawful practice to con- 
stitute a distinct and separate offense." 

Plaintiff's first assignment of error is that  the court erred in sustain- 
ing defendant's objection to the follon-ing question it asked its witness, 
Louis Polier, its executive secretary: "Do you recall that  any warning 
was issued to Mr.  Lee about unauthorized practice in connection with 
the educational building for Salem Baptist Church?" I n  sustaining the 
objection the court stated: "What difference does i t  make?" Counsel 
for defendant in replying stated in part: "The Board is not required to 
give warnings." This assignment of error is overruled on two grounds: 
First, because plaintiff failed to insert in the record what the answer of 
Polier would hare  been had he been permitted to respond, Board of 
Education v. Xann, 230 N.C. 493, 109 S.E. 2d 175; and second, be- 
cause plizintiff concedes in his brief "that tlie slion-ing of warnings is 
not required in order to warrant an  injunction, a single act of unau- 
thorized practice being sufficient, if shown, to invoke the criminal pen- 
alties of G.S. 83-12 or the injunctive relief of G.S. 150-31." 

Plaintiff's second and last assignment of error is: "The court erred 
in rendering and signing the judgment as set forth herein." This as- 
signment of error does not bring up for review the evidence upon which 
the findings of fact are based. It does, however, raise the question as to 
~ ~ h c t h e r  an error of law appears on the face of the record proper. This 
includes the question whether the facts found by the judge are suffi- 
cient to support the judgment, and whether the judgment is regular in 
form. Insurance Co. v. Trucking Co., 256 N.C. 721, 125 S.E. 2d 25. 
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Judge Copeland's findings of fact relate to defendant's activities in 
respect to three buildmgs: (1) The construction in 1955 of an  educa- 
tional building for Salem Baptist Church in Winston-Salem; (2) the 
construction in 1963 of an addition to Deeds Hall for Piedmont Bible 
College; and (3) the con:truct~on in 1964 of an  automobile sales and 
service building. 

Judge Copeland's finding of fact in respect to the second building is 
that  on 9 April 1963 defendant applied to the city of Kinston-Salem 
for a building permit to construct a $45,000 addition to Deeds Hall for 
Piedmont Bible College, and the plans :ubmitted were certified under 
seal of a duly licensed architect. Sothing in this findlng of fact S ~ O \ T S  

that  defendant was engaged m the prcctice of architecture in violation 
of the provisions of Chapter 83 of the General Statutes. It appears that  
plaintiff has abandoned its allegation in its complaint and its conten- 
tion that  defendant violated the provisions of Chapter 83 of the Gen- 
eral Statutes in respect to the construction of an addition to Deeds 
Hall for Piedmont Bible College, because upon the facts found by Judge 
Copeland ~t niakes no contcntion in its brief that in doing this work 
defendant violated the provisions of Chapter 83 of the General Statutes. 
Further, plaintiff on the last page of its brief states: "Plaintiff contends 
that  BOTH the church plans and the garage plans were violations, but 
tha t  EITHER is sufficient to warrant an injunction against further vio- 
lations by defendant." Judge Copeland was correct in his conclusion 
of law that  in respect to the construction of this addition to Deeds Hall  
for Piedmont Bible College defendant was not engaged in the practice 
of architecture in violation of the provirions of Chapter 83 of the Gen- 
eral Statutes. 

Judge Copeland's findings of fact in respect to the third building are 
to this effect: On 9 March 1961 defendant applied to and received from 
the city of Winston-Salem a buildmg permit for the construction of an 
automobile sales and service building on land which he had bought in 
several tracts over a period cf years, and that  titles to some of these 
tracts composing this land were conveyed to him by deed and some to 
him and his wife as tenants by the entirety. Tha t  the application for 
the building permit indicated that  the owners lvere E. L. Connor and 
C. A. Lee, though in fact prior to, and a t  the time the building permit 
was issued, the land on which the building n.as conctructed was actually 
owned by defendant or by defendant and his n-ife as tenants by the en- 
tirety. Defendant had completed his owl  plans for this building on 27 
December 1963, and revised them on 9 I\larcli 1964. After receiving a 
building permit, defendant comnlenced i o  construct the building for 
hiniself. E. L. Connor, defendant's brother-in-law, owned a smaller 
tract of land adjoining defendant's land on which the building was be- 
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ing constructed. On 31 Rlarch 1964 Connor decided to go in with de- 
fendant on this building, and on that day Connor and his wife and de- 
fendant and his wife executed deeds conveying their respective lands to 
Barbara Ann Adams, and she then executed a deed conveying both 
tracts of land to defendant and his wife and Connor and his wife. Prior 
to the conveyances to Adams, defendant, and defendant and his wife 
as tenants by the entirety, owned about 90% to 95% of the entire land 
and Connor about 5%. The building was later leased by the owners to 
an automobile agency. 

Tenancy by the entirety was recognizc3d by the common law, a t  least 
as far back as the reign of Edward 111, when husband and wife were 
regarded as one person, and that person was the husband, "and a con- 
veyance to them by name was a conveyance in law to but one person." 
Davis v. Bass, 188 N.C. 200, 124 S.E. 566; Xotley v. Whitemore, 19 
N.C. 537; Lee, North Carolina Family Law, 3d Ed., Vol. 2, p. 55. 

In  tenancy by the entirety, "the husband and wife take the whole 
estate as one person. Each l ~ a s  the whole; neither has a separate estate 
or interest; but the survivor of the marriage mhetlier husband or wife 

. Bank v. Hall, 201 N.C. 787, 161 is entitled to the entire estate * * * " 
S.E. 484. 

During the existence of the tenancy by the entirety, tlie husband has 
the absolute and exclusive right to the control, use, possession, rents, in- 
come and profits of the lands, and he does not have to account to his 
wife for the rents and income received from tlie property. Porter v. 
Bank, 251 N.C. 573, 111 S.E. 2d 904; Davis v. Bass, supra; Lee, North 
Carolina Family Law, 3d Ed., Vol. 2, 5 113, where many cases are 
cited. 

The estate by the entirety and the properties and incidents of this 
particular estate have not been changed or altered in their nature and 
character by statute or by constitutional provisions in North Carolina. 
In  re Estate of Perry, 236 N.C. 65, 123 S.E. 2d 99; Davis v. Bass, supra. 

Taking into consideration that during the existence of the tenancy 
by thc entirety tlie husband has the aholute and exclusive right to 
the control, use, possession, rents, income, and profits of the lands 
held by him and his wife as tenants by the entirety, when defendant 
made plans for the construction of an auton~obile sales and service 
building upon lands composed of several tracts, title to some of the 
conlponmt tracts being in him, and some in him and his ~vife as tenants 
by the entirety, it scems clear that he was making plans for a build- 
ing for himself within the meaning of the specific exception contained 
in G.S. 83-12, and that this is true even though before the building was 
completed Connor and his wife acquired an interest in it, for the ex- 
press statutory exception contains no provision preventing him from 
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selling an  interest in tlie building for which he made the plans. Plaintiff 
contends tha t  making plans for the construction of a building for lease, 
as was the case here, or for use by the public, is not within the statutory 
exception of "buildings for himself." This contention is untenable, for  
there is nothing in the express exception in G.S. 83-12 to justify such 
a contention. The  words "buildings for himself" contained in the express 
statutory exception are broad and con~prehensive, S. V .  Cuthrell, 235 
K.C. 173, 69 S.E. 2d 233: 12 C.J.S., Building, pp. 380-81, and contain 
no limitation of any kind. Our statutory exemption differs from that of 
the State of Kew Jersey. The New Jersey Statutes Annotated, S 45:3- 
10, prohibits the illegal practice of architecture, and has an express 
exception as  follows: "Sothing herein contained shall " " * prohibit 
any person in this State from acting as designer of any building that  is 
to be constructed by hinxelf for  his own occupancy or occupancy by a 
member or members of his immediate family " * * . " So far as we can 
determine from the briefs of counsel and from our own research, no 
other state has a statutory exception similar to ours. Obviously, a 
building may be erected for any one or more of many purposes. It 
seems plain that  the statutory exccption contemplates possession by the 
designer of the building for whatever lawful purpose he may choose. If 
the General Assembly had intended the statutory exception to be 
limited to buildings actually occupied by the designer, and not for lease 
and use by the public, i t  could quite easily have said so. The  General 
Assembly in its wisdom and discretion did not so limit the statutoly 
exception. The General A~sembly  having thus formally and clearly ex- 
pressed its mill, the Court is without power to interpolate or superim- 
pose cond~tions and linlitations which the statutory exception does not 
of itself contain. Judge Copeland wah correct in his conclusion of law 
tha t  defendant in making plans for the construction of this autoniobile 
sales and service building mas not engaged in the practice of architec- 
ture in violation of tlie provisions of Chapter 83 of the General Statutes. 

I n  respect to the first building, Judge Copeland's findings of fact 
show that  defendant in the pear 1955 '(prepared or assisted in the prep- 
aration of the plans" for t!le construction of an educational building 
for Salem Baptist Church in Kinston-Salem; that  on the plans sub- 
mitted to the city of Winston-Salem appeared the notation: "Plans by 
C. A. Lee"; and that  defendant "supervised the construction of the 
building for the church." Tha t  in 1933 defendant was a member of this 
church; that  title to the land upon which this educational building mas 
constructed was held by five trustees, of whom he was one; and that  
he executed the mortgage to finance the construction of this educational 
building. The judge's findings of fact clearly show tha t  defendant made 
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the "plans" for a building for Salem Baptist Church, and not for him- 
self. 

Plaintiff commenced this suit by the issuance of a summons on 27 
October 1964. Defendant's answer was verified on 24 November 1964. 
The final hearing mas held by Judge Copeland in December 1964. Con- 
ceding that in making these "plans" for the construction of this educa- 
tional building for his church defendant violated the provisions of G.S. 
83-12, plaintiff is guilty of unreasonable delay in applying for an in- 
junction for this violation. Plaintiff has shown no legal ground for such 
delay. Considering all the facts and circumstances of defendant's pre- 
paring or assisting in preparing the plms for an educational building 
for his church in 1955, and plaintiff's n-aiting until 27 October 1964 to 
commence a suit to apply for an injunction for what defendant did in 
1955, and that plaintiff has shown no other violation by defendant of 
the provisions of Chapter 83 of tlie General Statutes, i t  is our opinion 
that plaintiff's delay in seeking an injunction in respect to what defen- 
dant did in 1955 on this church building has been continued so long 
and under such circumstances as to make it inequitable for a court of 
equity to issue an injunction against defendant for this violation, that 
plaintiff is guilty of laches, and has forfeited any claim it may have to 
injunctive relief against defendant for making or assisting in making 
plans for this church building in 1955. As a general rule, equity protects 
the vigilant, and not those who sleep on their rights, and courts of 
equity discourage laches and unreasonable delay in the enforcement 
of rights. 43 C.J.S., Injunctions, § 171, (c ) ,  Laches; Poineroy's Equity 
Jurisprudence, 5th Ed., Vol. 11, $ 419~1, p. 175; 28 Am. Jur., Injunc- 
tions, 8 59. 

Judge Copeland's findings of fact do not support his legal conclu- 
sion that "since the defendant was a member of the church and a 
Trustee when he assisted in the preparation of plans for a church 
building he stood in tlie position of omner and had both a legal and an 
equitable interest in the building to be constructed." His judgment is 
modified by eliminating from i t  this conclusion of law. 

Judge Copeland's conclucion of law in respect to the automobile 
sales and service building is modified by adding thereto tliese words: 
"and by him and his wife as tenants by the entirety." 

Judge Copeland's conclusion of lam that "under the evidence pre- 
sented the Court concludes that the plaintiff has failed to establish that 
the defendant has violated any provisions of the statutes relating to 
the practice of architecture," is modified by adding thereto these 
words: "except in respect to his preparing or assisting in the prepara- 
tion of the plans for the construction of an educational building for 
Salem Baptist Church in Winston-Salem, and that plaintiff by reason 
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of its laches has forfeited any claim i t  may have to injunctive relief 
for this violation." 

Judge Copeland's findings of fact support his conclusions of law as 
modified in this opinion, and his findings of fact and conclusions of 
law as modified support his judgment. The judgment is regular upon 
its face. 

Modified and affirmed. 

HIGGINS, J., concurring: Judge Copeland, by finding of fact No. 
3, determined that Mr. Lee, a member of the Salem Baptist Church 
and one of its five Trustees, drew the plans and specifications for the 
construction of a building on the church's property to be used in its 
church program. He  made no charge for drawing the plans which com- 
plied with the building code and met all safety standards. 

At the time (1955) Mr. Lee made the plans for the erection of the 
building on the church property, he held title as one of five trustees. 
The Architects' Licensing Act exempted him from the licensing require- 
ment. "Nothing in this chapter shall be construed to prevent any per- 
son from making plans or data for buildings for himself." G.S. 83-12. 
By  the 1957 amendment the word person was stricken and the word 
individual mas substituted. WebsterJs Third International Dictionary, 
a t  p. 1686, defines "personJJ: "(6) A human being, a body of persons, or 
a corporation, partnership or other legal entity that is recognized by 
law as the subject of rights and duties." Commissioners v .  Cooperative, 
246 Mass. 235, 140 N.E. 811. The word "personJJ as above defined was 
broad enough to include "the body of personsJJ (Salem Baptist 
Church) "recognized by law as the subject of rights and duties," to the 
end that one of the members could be designated by the body to pre- 
pare its building plans. The provision "for himselfJJ includes "for her- 
self" or, as in this case, "for itself," referring to the church. Black's 
Law Dictionary, 4th Ed., p. 1299. 

The ArchitectsJ Licensing Act contains highly penal provisions. Draw- 
ing plans without an architect's license is made a misdemeanor for 
which punishment shall be by fine of not less than $100.00 nor more 
than $500.00, or imprisonment not exceeding three months, or both fine 
and imprisonment. Each day constitutes a separate offense. The Act, 
being penal, must be strictly construed in favor of the exemption, and 
against the implication of criminal intent and against the infliction of 
the penalty. State v. Garrett, 263 N.C. 773, 140 S.E. 2d 315; Hinson v .  
D a m o n ,  241 X.C. 714, 86 S.E. 2d 585; State v .  Scoqgin, 236 N.C. 1, 
72 S.E. 2d 97; Hilgreen v .  Cleaners & Tailors, Inc., 225 N.C. 636, 36 
S.E. 2d 252. The General Assembly evidently construed the word "per- 
sonJJ as used in the original Act to mean something different from "in- 
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dividual." Otherwise, by making the substitution the lawmakers were 
merely spinning their wheels. 

I a m  unwilling to join the lnajority in striking out conclusion of law 
No. 1. By  doing so tlle Court in effect is holding that  Mr.  Lee was 
guilty of a misctelneanor and subject to punishment for each day he 
worked on the plans. If the Court's decision is correct, only the statute 
of limitations offers refuge from prosecution. I think Mr.  Lee on this 
record has a better defense than the one the Court allows him - laches 
on the part  of the plaintiff in bringing this action. 

RODMAN, J., concurs in this opinion. 

NORTH CAROLISA L'OARII O F  ARCHITECTURE v. HAZARD CANNON. 

(Filed IS June, 1963.) 

APPEAL by  plaintiff from Copelnnd, S.J., December 1964 Assigned 
Civil Session of WAKE. 

Civil action instituted by the North Carolina Board of Architecture 
(prior to the 1957 amendment, Chapter 794, 1957 Session Lams, the  
Board was designated "State Board of iirchitectural Esamination and 
Registration"), under the authority of G.S. 130-31, for a permanent 
injunction to restrain the defendant, Hazard Cannon, from practicing 
architecture in violation of the provisions of Chapter 83 of the General 
Statutes of North Carolina. 

Defendant filed an answer in which, while admitting "that he is not 
licensed under the l a m  of North Carolina to practice architecture, 
tha t  he has never applied for nor taken any examination given by the 
North Carolina Board of Architecture and that  he has not been other- 
wise licensed or certified by the said Board as eligible to practice archi- 
tecture in North Carolina and that  he is not licensed as a 'registered 
engineer' under the laws of North Carolii~a," he denies that he violated 
any of the provisions of Cliapter 83 of the General Statutes as alleged 
in the co~nplaint. 

Tliis action came on to be heard before Judge Copeland a t  the De- 
cember 1964 -Assigned Civil Session of Wake County superior court, 
and the parties agreed in open court prior to the hearing that  the hear- 
ing of this action should constitute a trial of the action before Judge 
Copcland without a jury, and that  a final judgment should be rendered 
by the court on all matters and things in controversy between the 



N.C.] S P R I N G  TERM, 1965. 615 

parties. Only the plaintiff offered evidence. Based upon the evidence 
offered by plaintiff, the court made findings of fact, the crucial ones of 
which we quote: 

"4. Tha t  the office of the Building Inspector of the city of Dur- 
ham has issued to Hazard Cannon the following building permits: 

"DATE AND TYPE OF 

PROPERTY LOCATION STRUCTURE COST 
5/17/60-N/S Leon Street (2) 8 Unit Apartment $100,000 
5/18/61 - 1306 Leon Street 7 Unit Apartment 75,000 
10/9/63 - Leon Street 6 Unit Apartment 60,000 
2/15/63 - Leon Street 4 Unit Apartment 36,000 
5/22/63 - Buchanan Boulevard 12 Unit Apartment 100,000 
3/10/64 - 2302 Lednum Street 12 Unit Apartment 85,725 
3/10/64 - 2303 Lednum Street 10 Unit Apartment 71,425 
3/10/64 - 2303 Lednum Street 12 Unit Apartment 85,725 
3/10/64 - 2303 Lednurn Street 12 Unit Apartment 85,725 
3/10/64 - 2310 Lednuin Street 12 Unit Apartment 85,725 
3/10/64 - 2313 Lednum Street 12 Unit Apartment 85,725 

"5. Tha t  the owner of the property upon which the aforernen- 
tioned buildings were constructed or are being constructed was 
Hazard Cannon. 

"6. That  the owner, Hazard Cannon, prepared the plans for 
said buildings. 

"7. Tha t  the aforementioned structures completed or being 
built by the defendant are constructed in accordance with the 
Xorth Carolina State Building Code and the ordinances of the 
City of Durham." 

Based upon his findings of fact, Judge Copeland made the following 
conclusions of law : 

"1. T h a t  the defendant has not violated the provkions of 
Chapter 83 of the General Statutes of North Carolina. 

"2. Tha t  the plaintiff is not entitled to the injunctive relief 
n-hich i t  seeks in its complaint." 

Bascd upon his findings of fact and his conclusions of law, Judge 
Copeland entered judgment adjudging and decreeing that  the applica- 
tion of plaintiff for an  injunction against the defendant be denied, that  
the action be dismissed, and that  plaintiff be taxed with the costs. 

From this judgment, plaintiff appealed to the Supreme Court. 
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Arendell ,  Albright ,  Reyno lds  & Farmer  b y  R. M a y n e  Albright for  
plaintiff appellant.  

Spears,  Spears cQ Barnes b y  Marshall  T .  Spears, Jr., for de fendan t  
appellee. 

PER CURIALI. Plaintiff has three assignments of error to the effect 
that  the court erred in sustaining defendant's objections to three ques- 
tions that  i t  asked ~ t s  ~ i t n e s s ,  John A. I'arham, Chief Building Inspec- 
tor for the city of Durham. Thcse three assignments of error are over- 
ruled on the ground that  plamtlfi failed to insert in the record what the 
answers of Parham would have been had lie been permitted to respond. 
Board of Educat ion v. i l l a n n ,  230 N.C. 493, 109 S.E. 2d 175. 

Plaintiff's fourth and last asignment of error is that  tlic court erred 
in rendering and signing the judgment as set forth herein. This assign- 
ment of error is overruled. The judgment below is affirmed upon au- 
thority of tlie S o r t h  Carolina Board of Architecttire v. C.  A. Lee ,  ante ,  
602, S.E. 2d , decided this day. 

Affirmed. 

ROT G. ARMSTRONG, HAZEL H.  ARXSTRONG, IRBT B. BUTLER, JOSEPH 
S. AJIEEN, FRAXCES B. AMEEN, WILLI.uI S. McKINNEY AiYD VIR- 
GINIA H. RI~BPSiYET V. LYNN TV. JIcINNIS, ADMINISTRATOR O F  THE 

ESTATE OF HERVIE N. WILLIARD: HIGH POIR'T BANK AND TRUST 
COJII'.INT, , ~ J I I X I S T R ~ T O R  OF TIIE ESTATE O F  HERVIE S. TTILLIARD; 
VIVIAN H. WILLIARD, WIDOW; RUSSELL N. WILLIARD, SR. AND WIFE, 
OLIVE D. WILLIARD; J. WAYNE WILLIBRD AND W m ,  VERA F. 
TVILLIARD; NAR'NIE TV. GARLAND, SISGLE; ZELMA W. FREEMON 
A N D  I IU~BAKD,  J. JIARIC FREEMON; G. JAY WILLIARD ASD WIFE, 
BESSIE 11. WILLIARD; PATTY 11. TYI1,LIARD AND PATTY 11. W I L L  
IART), GUAKDIA~Y FOR COP 0. WILLIQRD; AGKES C. WILLIARD, WIDOW; 
JOSEPH L. WILLIARD; JAMES G. SNIPES AND WIFE, MARY R. 
SNIPES ; LEWIS CARTER AKD WIFE, MARGARET CARTER ; WADE 
MYERS AND WIFE, SARA MYERS; ROY GIBSON AND WIFE, LOIS GIB- 
SOX, AIL OF QUILFORD COUKTY, NORTH CAROLINA, AND THE CITY OF 
HIGH POIST, A JIUYIC~PAL CORPORATION OF GUILFORD C O U K T ~ ,  SORTH 
CAROLINA. 

(Filed 18 June, 196.5.) 

1. Blunicipal Corporations § 25- 
The General Assembly has delegated its police powers to enact zoning 

regulations to municipal corporations. G.S. 160-172. 
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2. Municipal Corporations 8 2&- 

In  an action under the Declaratory Judgment Act to review the validity 
of a rezoning ordinance of a municipality, the Superior Court is an appel- 
late court authorized to review only questions of law and legal inference 
arising on the record of the hearing before the zoning commission and the 
city council, and the court has the discretionary poffer to refuse a jury 
trial upon controverted facts, since they are questions of fact and not issues 
of fact. 

The courts will not interfere with a duly adopted zoning ordinance un- 
less it is made to apljear clearly that the municipal regulation is arbitrary 
and has no substantinl relation to the public health, safety or welfare, and 
a ~ror is ion of a zoning ordinance that planned industrial parks should be 
located between heavy industrial areas and residential areas, and be 
served by a major thoroughfare, cannot be denominated arbitrary or un- 
reasonable. 

4. Municipal Corporations 3 25- 

A rezoned area lies between a residential area and an industrial area 
notwithstanding that the tracks of a railroad company lie between it and 
the heavy industrial area. 

6. Municipal Corporations 3 26- 
Where petitioners for rezoning an area from a residential to a planned 

industrial park show a number of inquiries and requests from business 
concerns for locations, petitioners hare produced sufficient evidence of de- 
mand for such district within the requirement of the municipal rezoning 
regulations, aild the fact that there had been such inquiries and requests 
does not tend to show that the municipal governing bodies, in rezoning the 
area, misused their power in providing for the established need. 

6. Municipal Corporations 2& 

A municipal corporation niay zone a part of a tract for commercial pur- 
poses and leave a part of the tract zoned for residential purposes as a 
buffer between the tract rezoned and the adjacent residential area. 

A zoning ordinance is not a contract between a municipality and its citi- 
zens, and the fact that a petition for rezoning a tract for commercial pur- 
poces has been denied at  the instance of owners of contiguous property 
does not entitle such owners to object to the later rezoning of a part of the 
l~rol~erty for cvnln~ercial purl~oses under a plan substantially and materially 
difl'erent from the firqt. particularly in providing a buffer zone some 130 
feet vide betmen the residential area and the part of the tract rezoned 
for coll;incrcial yurpoees. 

8. Public Officers 8 7- 
A person who by proper authority is admitted and sworn into a public 

office is a de facto officer and has authority to discharge the duties of the 
office until lie is renloved in accordance with statutory procedure. 
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9. Muaciipal Corporations 9 26- 
The burden is upon those attacking the validity of a municipal zoning 

ordinance to show that the action of the niunicipal governing bodies wns 
arbitrary and capricio~is to such a n  extent a s  to amount to a n  abuse of 
discretion. 

APPEXL by plaintiffs from Clark (E .  B.), S.J., 7 December 1964 Civil 
Session of GCILFORD (High Point Division). 

This is an action for a declaratory judgment to determine the va- 
lidity of the action of tlie City of High Point in rezoning approximately 
200 acres of vacant property within a residential area to a Planned In- 
dustrial Park District. 

The trial judge, being of the opinion that the matters and questions 
presented should be heard and determined by the court without a jury, 
in his discretion heard tlie evidence offered by the plaintiffs and the 
defendants and made the following findings of fact, conclusions of law, 
and entered judgment as hereinafter set out: 

"1. All the parties are properly before the court and the court 
has jurisdiction of the parties and the subject of the action. 

"2. The defendants (excepting the defendant City of High 
Point), hereinafter referred to as the Williard Heirs, are the own- 
ers of a tract of land containing approximately 200 acres, herein- 
after referred to as the Williard Tract, located in the northeast 
quadrant of the City of High Point, Guilford County, North Car- 
olina, and being a part of the area annexed to the City of High 
Point in 1960. 

"3. The Williard Tract is generally rectangular in shape and 
bounded on the north by the Greeneboro Road for a distance of 
approximately 1,332 feet, bounded on the south by the Southern 
Railway Company right of way arid track for a distance of ap- 
proximately 1,005 feet, and ha3 an average length or depth be- 
tween the Greensboro Road and Southern Railway right of way 
of approximately 5,550 feet. 

"Greensboro Road is a p? r t  of the State Highway system desig- 
nated as U. S. Highway 20-70A and connects with Lexington Ave- 
nue in the City of High Point a t  T ivc  Points,' whic11 is zoned as 
'Neighborhood Retail' and located a t  the northwest corner of the 
Williard Tract. 

"Immediately south of the Southern Railway Company right of 
way, and running generally parallel therewith, is Kivett Drive, a 
paved thoroughfare, running from near the business area of the 
City eastwardly to Interstate 85, a distance of about 4 miles. 
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"Cedrom Avenue is a paved street running generally in an  east- 
erly and westerly direction from a densely populated residential 
area to the west of the Williard Tract, through the approximate 
center of the Williard Tract for approximately 1,500 feet, and east- 
mardly to Scientific Street a t  the corporate limits of the City of 
High Point. 

"The lands adjoining the Williard Tract on the east, north and 
west are zoned as residential areas. The area adjoining to the west 
is substantially developed and populated as residential property. 
The area adjoining to the north, and along the Greensboro Road, 
is substantially developed and populated as commercial and resi- 
dential property. The area adjoining to the east is largely unde- 
veloped and sparsely populated. The plaintiffs Roy G. Armstrong 
and wife, Hazel Armstrong, own a tract of land of approximately 
40 acres which adjoins the Williard Tract  on the east and to the 
north of Cedrow Avenue, n-ith their residence thereon being lo- 
cated some 300 feet east of the eastern property line of Williard 
Tract. 

"The area to the south and adjoining tlle Williard Tract ,  con- 
sisting of approximately 400 acres, is zoned for heavy industry, 
designated as Industrial 6, and is substantially populated with a 
number of industrial plants located on said I i ivett  Drive. The 
Wllliard Tract  is basically an undeveloped area of open fields and 
woods containing only a few scattered outbuildings and one resi- 
dential structure. 

"4. Prior to October 4, 1963, the City of High Point had 
adopted and the State Highway Commission had approved a Ma-  
jor Tliorouglifare and Street Plan for the City of High Point 
which provides for an  expressway designated as the East  Belt 
Line, running generally through the center of the Williard Tract 
in a northerly and southerly direction, and had executed and en- 
tered into a Alunicipal Agreement setting forth their respective 
responsibilities regarding said Major Thoroughfare and Street 
Plan, but bids had not been requested by the State or City for the 
construction of said East  Belt Line. 

11' J. On April 29, 1963, the Williard Heirs filed with the Plan- 
ning and Zoning Comlnission of the City of High Point an  appli- 
cation for rezoning of approximately 200 acres of the Williard 
Tract  from Residential A-20 to Planned Industrial Park  District, 
Residential A-2, and Residential B-2. PIaintiffs thereafter filed a 
protest with the Planning and Zoning Commission consisting of 
more than 2070 of adjacent property on.ners under G.S. 160-176. 
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After due notice, a public hearing was held on May 13, 1963, be- 
fore tlie Planning and Zoning Commission, at  which time all in- 
terested persons were afforded full opportunity to be heard. Action 
was deferred until June 10, 1963, at which time the Planning and 
Zoning Comn~ission gave further consideration to the proposed 
rezoning. Action \=ins again deferred until June 12, 1963, a t  which 
time the Planning and Zoning Commission unanimously approved 
and reconmended to the Council of the City of High Point a re- 
zoning of the Williard Tract to Planned Industrial Park District. 

"6. At  a regular meeting of the Council of tlie City of High 
Point held on June 21, 1963, a public hearing was called for July 
26, 1963, and notice of said hearing  as ordered and published in 
the High Point Enterprise, a newspaper of general circulation in 
the City of High Point. On August 2, 1963, in accordance with the 
aforesaid published notice, a hearing was held and all persons 
present desiring to be heard were given an opportunity to express 
their views. The Council of the City of High Point voted unani- 
mously to reject the proposed rezoning ordinance recommended 
by the Planning and Zoning Commission. 

( 1 7  . On August 19, 1963, the TVilliard Heirs filed with the 

Planning and Zoning Commission an application for a new and 
different plan for rezoning of the Williard Tract from Residential 
A-20 to Planned Industrial Park District. After due notice, a 
public hearing was held on September 9, 1963, before the Planning 
and Zoning Commission, a t  which time all interested persons were 
afforded full opportunity to be heard. The Planning and Zoning 
Commission unanimously approved and recommended to the Coun- 
cil of the City of High Point a rezoning of the Williard Tract from 
Residential A-20 to Planned Industrial Park District. 
"8. The rezoning ordinance reconlmended by the Planning and 

Zoning Commission on September 9, 1963, was different from the 
rezoning ordinance considered by the Council on August 2, 1963, 
in various respects including the following: provided for the re- 
zoning of one unified tract; relocated the zoning lines a t  least 
101 feet from adjoining residentially zoned property; provided 
additional building line agreements; and, eliminated access to 
Cedrom Avenue. 

"9. At a regular meeting on September 16, 1963, the Council 
of the City of High Point called for a public hearing on the re- 
zoning ordinance for October 4, 1963, and due notice of said hear- 
ing was published in the High Point Enterprise, a newspaper of 
general circulation in the City of High Point. On October 4, 1963, 
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a t  a regular meeting of the Council of the City of High Point, a t  
which time a quoram was present, the meeting was called to order 
by the Mayor and it lyas announced that this was the date set for 
a public hearing on the adoption of an ordinance rezoning a por- 
tion of the TVilliard Tract from Residential A-20 to Planned In- 
dustrial Park District. All interested persons present were given an 
opportunity to be heard, and after full and thorough discussion, 
and upon motion duly made and seconded, the Council of the City 
of High Point voted to adopt the rezoning Ordinance. Five mem- 
bers of the Council, including Virgil P .  Carrick, voted in favor of 
the adoption, and two members of the Council and the Mayor 
voted against the adoption. 

"Mayor Mehan challenged Councilman Carrick's vote. Mayor 
Mehan declared that the motion to rezone the Williard property 
mas defested because of insufficient majority voting for it. The 
City Attorney stated that the ordinance required 5 favorable votes 
for its passage and that a tabulation of the votes disclosed five 
favorable votes; therefore, the ordinance had passed. Councilman 
Bencini made a motion that Councilman Carrick's vote be declared 
valid on the zoning vote. This motion was seconded by Council- 
man Shelton. Mayor RSehan declared this motion out of order. On 
roll call vote on this motion, the vote was as follows: AYES: Coun- 
cilman Bencini, Carrick, Clapp, Hancock, Koonce, and Shelton; 
Mayor Mehan voted 'No,' and Councilman Eshelman abstained. 

"10. The Council of the City of High Point is composed of 
eight councilmen and a mayor. Virgil P .  Carrick was duly elected 
as a councilman, and prior to October 4, 1963, and on May  13, 
1963, took the oath of office and assumed the duties of a council- 
man. I n  &fay, 1938, Virgil P. Carrick was convicted of a felony 
in Davidson County, Yorth Carolina. On May  10, 1963, and 
prior to his certification as a duly elected councilman, Virgil P. 
Carrick mas granted a full pardon by the Governor of North 
Carolina. On November 11, 1963, by proper proceedings in the 
Superior Court of Guilford County, Virgil P .  Carrick was restored 
to his full rights of citizenship. On December 6, 1963, Virgil P. 
Carrick resigned as a councilman, and was thereupon duly ap- 
pointed to fill the vacancy created by his resignation. 

"11. None of the plaintiffs own property within the boundaries 
of the rezoning ordinance adopted by the Council of the City of 
High Point on October 4, 1963. 

"12. About January, 1963, Singer Fidelity, Inc., a large corp- 
oration engaged in the manufacture of textile machinery, made a 
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survey of the City of High Point to locate a site for an industrial 
plant, and determined that  a site of approximately 15 acres in the 
northern part  of the Willlard Tract mas desirable. Singer Fidelity, 
Inc. is the size and type of businec? which would attract allied and 
desirable industry to the Clty of High Point. 11any other indus- 
tries had requested various real e s t ~ t c  firms, the Chamber of Corn- 
merce, and others to locate sites for location of limited industrial 
uses in a Planned Industrial Pa rk  District in the City of High 
Point. One real estate firm has an  average of two to three in- 
quiries per month for such locatinni. Many other industries had 
espreswi a desire to locate in the City of High Point, and their 
nceds and dcinands required sites a* provided by a Planned In- 
dustrial Park  Dlbtrict. Prior to October 4, 19G3, there w i s  no 
Planned Indubtrial Park  Di>trict available in the City of High 
Point. There is a need in the City of High Point for an industrial 
subdivision providing for limitcd industrial, distributive, research, 
office and compatible uses, and there is a demand for such a dis- 
trict in the area of the TVilliard Tract. 

"13. There mas no prior commitinent by the City of High 
Point to Singer Fidelity, Inc. or any other industry to rezone the 
Williard Tract  to Planned Industrial Park  District. 

"14. The M7illiard Tract  is located between a heavy industrial 
area to the south and residential areas to the west, north, and east, 
and is served by existing and to  be served by proposed major 
thoroughfarcs. The TT'illiard Tract is not feasible for medium to 
heavy industrial development bec:zuse of the proximity to resi- 
dential areas. I t  is, however, ideally located and feasible for lim- 
ited industrial, distributive, researrh, office and compatible uses, 
and its uses as a Planned Industrial Pa rk  District will provide a 
harmonious relationship between such use and uses in adjacent 
districts. 

"15. The Williard Heirs employed the firm of R. D. Tillson 
and Associates, Inc. t o  prepare a feaqible plan for the  orderly de- 
velopnlent of the Williard Tract. 11. D. Tillson was Chairman of 
the Planning and Zoning Commission and President of R. D, Till- 
son and Associates, Inc. R. D. Tillson disqualified himself a t  all 
meetings of the Planning and Zoning Commission a t  ~ ~ h i c h  the re- 
zoning of the Williard Tract  mas considered. R. D. Tillson a t  no 
time used his position as Chairman of the Planning and Zoning 
Commission to influence any member of the Planning and Zoning 
Con~mission, or the Council of the City of High Point, in any 
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matter pertaining to the rezoning of the TTTilliard Tract, or its 
adoption on October 4, 1963. 

"16. A restrictive covenant agreement was entered into Au- 
gust 7, 1939, by Sally 31. Williard (widow) and L. 0. Williard 
and wife, Mary Anne Williard, parties of the first part, and Roy 
Armstrong and wife, Catherine T .  Armstrong, and D. J. Caldwell 
and wife, Ruby S. Caldwell, parties of the second part, which 
agreement purports to subject certain lands to restrictions for 
residential purposes. The evidence fails to disclose the specific lo- 
cation of the subdivision referred to and the court is unable to 
determine what property, if any, said purported restrictions cover. 

'(1. The adoption of the rezoning ordinance by the Council of 
the City of High Point on October 4, 1963, required only a vote of 
the majority of the Council under Section 2-19 of the Code of 
Ordinances, and was not a motion to reconsider requiring a two- 
thirds vote under Section 2-22 of the Code of Ordinances. 

"2. On October 4, 1963, Virgil P .  Carrick was a 'de facto' 
member of the Council of the City of High Point, and the inclu- 
sion of his vote in the adoption of the rezoning ordinance does not 
invalidate such ordinance. 

"3. The rezoning ordinance was duly and validly adopted on 
October 4, 1963, by a vote of the majority of the Council of the 
City of High Point, in accordance with the Code of Ordinances of 
the City of High Point and the General Statutes of North Car- 
olina. 

"4. The restrictive agreement dated August 7, 1939, does not 
invalidate the rezoning ordinance of October 4, 1963. 

(1 -  3.  The Council of the City of High Point, in adopting the re- 
zoning ordinance on October 4, 1963, did not ac t  arbitrarily or 
capriciously, but  its action n.as in good faith, reasonable, and con- 
sistent with its comprehensive zoning plan. 

"6. The rezoning ordinance adopted by the Council of the 
City of High Point on October 4, 1963, bears a reasonable and 
substantial relation to the public safety, health, morals, comfort, 
welfare and prosperity, and its provisions are not arbitrary, un- 
reasonable or confiscatory. 

"NOW, THEREFORE, upon the foregoing findings of fact and con- 
clusions of law, IT IS ORDERED, ADJUDGED AND DECREED that the 
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rezoning ordinance of October 4, 1!163, was adopted in accordance 
with law and is valid; that  the plaintiff is not entitled to the relief 
prayed for in the complaint; and that the costs of this action shall 
be taxed by the Clerk against the plaintiffs." 

From the foregoing findings of fact, conclusions of lam, and the 
judgment entered pursuant thereto, the plaintiffs appeal, assigning 
error. 

Schoch, Schoch & Schoch for plaintifi's, appellants. 
illorgan, Byerly, Post LA? Keziah for defendants, appellees. 
Knos  Walker for defendant City of IIigh Point. 

DENXY, C.J. The appellants' first assignment of error is t o  the 
refusal of the trial court to submit issues of fact, allegedly raised by the 
pleadings, to a jury. 

The General Assembly has delegated it< police powers to enact zon- 
ing regulations to  municipal corporations. G.S. 160-172; Strong's North 
Carolina Index, TTol. 111, Municipal Corporations, 23 and 26, page 
409, et  seq.; I n  re O'il'eal, 243 N.C. 714, 92 S.E. 2d 189; Raleigh v. 
Fisher, 232 N.C. (329, 61 S.E. 2d 897; Kinney v. Szitton, 230 N.C. 404, 
53 S.E. 2d 306. 

I n  Raleigh v. Fisher, supra, this Court said: 

"In enacting and enforcing zoning regulations, a municipality 
acts as a governmental agency and exercises the police power of 
the State. Kznneg v. Sutton. 230 K.C. 404, 53 S.E. 2d 306; Eliza- 
beth Czty v. Aydlett, 201 N.C. 602, 161 S.E. 78; S. v. Roberson, 
198 N.C. 70, 130 S.E. 674. The police power is tha t  inherent and 
plenary power in the State vhich enables it to goyern and to pro- 
hibit things hurtful to the health, morals, safety, and welfare of 
society. llrysdale v. Prudden, 195 N.C. 722, 143 S.E. 530; Skinner 
v. Thonzns, 171 N.C. 98, 87 S.E. 976. L.R.A. 1916E, 338. I n  the  
very natuw of things, the police polver of the State cannot be bar- 
tered am-ay by contract, or lost by :my other mode." 

I n  the case of I n  re Pme Hill Cemeteries, Inc., 219 N.C. 735, 15 S.E. 
2d 1, tlie City of Durham had adopted :I comprehensive zoning ordi- 
nance. The Board of Adjustment entered an order granting a certificate 
of occupancy for a nonforming use, and tlie petitioner applied to the 
Superior Court for a writ of certiorari, which was granted. The trial 
judge, on motion of petitioner, remanded the cause to the Board of Ad- 
justment with instructions to take furthcr evidence and to find such 
further facts as might be found therefrom, and upon the facts found, 
to make a new determination. This Court held: 
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"While i t  may be that the board has authority, on proper show- 
ing, to reopen or rehear for the consideration of additional evi- 
dence, it has the exclusive right to determine when and upon what 
conditions this shall be done. The court will not substitute its 
judgment for that  of the board. Nor will i t  undertake to exercise 
discretion vested by law in the board. 

"Furthermore, in the hearing below on the writ of certiorari, the 
judge was sitting as an appellate court. As such, he was authorized 
to review questions of law and legal inference arising on the 
record. The broad discretionary powers vested in him as a trial 
judge were absent. 

"It follows that  the court below was without authority to re- 
mand the cause for a rehearing except for errors of law committed 
by the board. Xor could he require the board to enter a new 
determination in the absence of clear legal error or oppressive and 
manifest abuse of discretion." 

As we interpret the record before us, the questions for determination 
are questions of fact and not issues of fact. Horton v. Redevelopment 
Commission, 262 N.C. 306, 137 S.E. 2d 113; Housing Authority v. 
Wooten, 257 N.C. 358, 126 S.E. 2d 101. 

I n  the case of I n  re IIousing Authority, 235 N.C. 463, 70 S.E. 2d 
500, this Court said: 

"Indeed, so extensive is this discretionary power of housing 
commissioners tha t  ordinarily the selection of a project site may 
become an issuable question, determinable by  the court, on noth- 
ing short of allegations charging arbitrary or capricious conduct 
amounting to abuse of discretion. " * * 

"Conceding, as me may, that  the issuable question thus pre- 
sented was a question of fact reviewable by the presiding judge 
(Railway Co. v. Gahagan, 1G1 N.C. 190, 76 S.E. 696; hhIntosh,  
Sor th  Carolina Practice and Procedure, pp. 542, 543), neverthe- 
less i t  was within the discretionary power of the Judge to submit 
the question to the jury for determination. ++ * *" 

I n  the instant case, the trial judge held in his discretion that  the 
questions presented m-ere questions of fact and should be heard by the 
court without a jury, and in this ruling we concur. The trial judge be- 
low, like the trial judge in 7n re Pine Hill Cemeteries, Inc., supra, inso- 
far  as the hearings before the Planning and Zoning Commission and 
the hearings before the City Council of the City of High Point were 
concerned, and the official records as to what transpired in said meet- 
ings in connection with the adoption of the zoning ordinance under 
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attack, was sitting as an appellate court and was authorized only to 
review questions of law and legal inferences arising on the record. 

This assignment of error is overruled. 
Assignment of crror ZITo. 2 is based upon the mandatory provisions 

of the Code of Ordinances of the City of High Point, 8 22-16.2, which 
require, among other things, that Planned Industrial Parks "* * " 
shall be located betn-een heavy illdustrial areas and residential areas 
and in areas served by major thoroughfares that are not feasible for 
medium to heavy industrial developmmt because of the proximity to 
residential areas " * * , " and the contention that the findings of fact 
and conclusions of law are inrufficient to support the proposed rezoning. 
We do not concur with the defendants' contentions in this respect. I t  is 
argucd that since the southern boundary of the Williard Tract is the 
right of way and tracks of the Southern Railway Company for a dis- 
tance slightly in excess of 1,000 fcet, that the Williard property does 
not lie between an industrial area and a residential area. There is no 
dispute about the fact that approximately 400 acres of land immedi- 
ately to the south of the Williard proptlrty, separated only by the right 
of way of the Southern Railway and Kivett Drive, which runs parallel 
with the railroad, have been zoned for heavy industry, designated as 
Industrial 6. Furthermore, some industries in this area are located on 
the south side of Kivett Drive. 

It is conceded that the 200 acre tract of the Williard property is 
bounded on the north by Highway 2!)A-70A for a distance of 1,332 
feet, and that the average length and depth between the highway on 
the north and the Southern Railway on the south is approximately 
5,550 feet. The area to the east of the Williard property, including Roy 
G. Armstrong's lands, was previously zoned as Residential A-20. How- 
ever, except for the Armstrong home, where he has lived since 1938, 
his property is like the Williard property, unurbanized. To the west of 
the Williard Tract the area is zoned as residential, except in the area 
to the northwest of the property there cxists a combination of commer- 
cial and residential properties. 

In the case of I n  re Appeal of Parker, 214 N.C. 51, 197 S.E. 706, the 
petitioner attacked the validity of a zoning ordinance adopted by the 
City of Greensboro. From a judgment upholding the ordinance, the 
petitioner excepted and appealed. This Court, speaking through Barn- 
hill, J., later C. J., said: 

"The courts will not invalidate zoning ordinances duly adopted 
by a municipality unless it clearly appears that in the adoption 
of such ordinances the action of the city officials 'has no foundation 
in reason and is a mere arbitrary or irrational exercise of power 
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having no substantial relation to the public health, the public 
morals, tlie public safety or the public welfare in its proper sense.' 
* * * 

"When the most that  can be said against such ordinances is t ha t  
whether i t  was an  unreasonable, arbitrary or unequal exercise of 
power is fairly debatable, the courts will not interfere. I n  such cir- 
cumstances the settled rule seems to be that  the court will not sub- 
stitute its judgment for tha t  of the legislative body charged with 
the primary duty and responsibility of determining whether its 
action is in the interest of the public health, safety, morals, or 
general welfare. " * * Harden v. Raleigh, supra (192 N.C. 395, 
135 S.E. E l ) ,  in which the Court quotes with approval from 
Bosenthal v. Goldsboro, 149 N.C. 128 (62 S.E. 905)) as follows: 
' I t  may now be considered as established with us tha t  our courts 
will always be most reluctant to interfere with these municipal 
governments in the exercise of discretionary powers conferred upon 
them for the public weal and will never do so unless their action 
should be so clearly unreasonable as to amount to an  oppressive 
and a manifest abuse of their discretion. This position is, me think 
supported by the better reason and is in accord with the decided 
weight of authority.' * * * 

"The petitioner complains tha t  the ordinance is an  arbitrary and 
unreasonable restriction upon the petitioner's property rights. Tha t  
he, due to the particular circumstances of his case, may suffer hard- 
ship and inconvenience by an enforcement of the ordinance is not 
sufficient ground for invalidating it. * * * The fact that  the ordi- 
nance is harsh and seriously depreciates the value of complainant's 
property is not enough to establish its invalidity. * * *" 

This assignment of error is likewise overruled. 
Assignment of error No. 3 is directed to the alleged non-compliance 

with tlie mandatory provisions of the Code of Ordinances of the City 
of High Point, $ 22-16.3, ~ ~ h i c h  require, among other things, t ha t  " ( a )  
The developer shall produce evidence tha t  the district is needed and 
there is a demand for such district in the area proposed and that  in- 
tended uses in said district mill provide a harmonious relationship be- 
tween such use and uses in adjacent districts." 

In  our opinion, the developers offered ample evidence to support the 
findings of fact with respect to the need for a Planned Industrial Pa rk  
District in the City of High Point, and we so hold. Furthermore, 
whether or not such a park is needed and its establishment was in the 
public interest, involved discretionary power exercised by the City 
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Council of the City of High Point in its governmental capacity. I n  1-e 

Markham, 239 N.C. 566, 131 S.E. 2d 329. 
The appellants contend that the action of the City Council of the 

City of High Point in adopting the ordinance creating tlie Planned In- 
dustrial Park District was a "mere sham, to corer tlie City's uncon- 
scionable misuse of gcvernmental power,'' in that it, the appellants con- 
tend, made tentative comnlitments to Singer Fidelity, Inc., which con- 
cern wanted to purchase a part of the Williard property as a site pro- 
vided i t  was zoned as a Planned Industrial Park District, before the 
application was filed. 

There is plenary evidence not only that Singer Fidelity, Inc. was in- 
terested in purchasing a site from the Williard heirs, but that the 
Charnber of Commerce of the City of High Point, and local real estate 
men had received many inquiries about whether or not such an area 
was available. If there had not been inquiries or requests for sites in a 
Planned Industrial Park District, doubtless neither the Zoning Com- 
mission nor the City Council would have taken any action to establish 
such an area. I n  our opinion, this assignment of error is without merit 
and is overruled. 

Assignment of error No. 4 purports to challenge the legality of the 
action of the City Council of the City of High Point in its attempt to 
rezone the Williard property on the ground that, as a matter of law, 
such action was unreasonable, arbitrary or capricious, and not in fur- 
therance of the public health, safety, morals or general welfare, and 
any findings of fact or conclusions of law to the contrary are erroneous. 

This assignment of error seems to be based largely upon the fact that 
on 29 April 1963 the Williard Heirs filed with the Planning and Zon- 
ing Comnlission of the City of High Point an application for rezoning 
the entire 200 acre tract of the Williard property from Residential A- 
20 to Planned Industrial Park District, and plaintiffs, consisting of 
more than 2070 of the adjacent property owners (see Finding of Fact 
No. 5) ,  pursuant to tlie provisions of G.S. 160-176, filed a protest with 
the Planning and Zoning Commission; whereupon, on 2 August 1963, 
the City Council unanimously rejected the application. Thereafter, on 
19 August 1963, the Williard Heirs filed an application with the Plan- 
ning and Zoning Comnlission for a new and different plan for rezoning 
the Williard Tract from Residential ,4-20 to Planned Industrial Park 
District. This plan was different from the original plan in that i t  re- 
located the zoning lines a t  least 101 feet from adjoining residentially 
zoned property, e t  cetera (see Findings of Fact Nos. 7 and 8). 

The creation of a buffer zone of 101 feet around the outer edge of the 
Williard Tract, which buffer zone is to remain zoned as Residential -4- 
20, is permissible. Penny v. Durham, 249 N.C. 596, 107 S.E. 2d 72. 
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I n  the last cited case, we upheld the creation or establishment of a 
buffer strip or zone 150 feet wide, to remain zoned for residential pur- 
poses, and further held the ordinance valid which had been adopted by 
only a majority of the inembers of the City Council of the City of 
Durham, rezoning the remainder of the property involved for business 
purposes. This Court said: 

"The fact that  Northland owns both the 'buffer strip' and the 
rezoned area and that both are parts of one tract  of land makes 
no difference in this case. We must consider the matter in the same 
manner as if these areas were under separate ownership. The 
'Zoning Regulations' provide that  the City 'may divide the mu- 
nicipality into districts of such number, shape and area a s  may be 
deemed best suited to carry out the purposes of this article.' G.S. 
160-173. To  hold that  zoning district lines must coincide with 
property lines, regardless of area involved, would be to  render the 
act largely ineffective. * * * 

"The rezoning ordinance of 2 December, 1957, in question in 
this case mas regularly adopted and is legal and valid. Upon the 
record before us, the 'buffer strip' is still zoned for one-family resi- 
dence usage. Whatever the ultimate intention of Northland, the 
law is adequate to meet any exigency that  may arise." 

I n  XcKinney v. High Point, 239 N.C. 232, 79 S.E. 2d 730, this Court 
said : 

L C *  * + The adoption of a zoning ordinance does not confer 

upon citizens living in a Residence A Zone, as therein defined, any 
vested right to have the ordinance remain forever in force, invio- 
late and unchanged. 

"A zoning ordinance is not a contract between the municipality 
and its citizens. ' * * The adoption of such ordinances is a valid 
exercise of the police power * ' *, which is not exhausted by its 
use. 

"It being a law enacted in the exercise of the police power 
granted the municipality, no one can acquire a vested right therein. 
C H *  I t  is subject to amendment or repeal a t  the will of the gov- 

erning agency which created it." 

This assignment of error is overruled. 
The appellants' final assignment of error is to the findings of fact and 

conclusions of law that the rezoning ordinance was adopted in accord- 
ance with the Code of Ordinances of the City of High Point. 

The appellants do not challenge the validity of Councilman Carrick's 
vote on the ground that  he had been convicted of a felony in 1938, and 
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t ha t  his citizenship had not been restored in the manner provided by 
Chapter 13 of the General Statutes of Korth Carolina (see Findings of 
Fact  Nos. 9 and 10) .  

The  Council of the City of High Point is composed of eight couneil- 
men and a mayor. Five members of the Council, mcluding Virgil P .  
Carricli, voted in favor of the adoption of the rezoning ordinance and 
two n~embers  of the Council and the Mayor voted against the adoption 
of the ordinance. 

Mayor iIIc11an clialleilgcd Councilman Cmricli's vote and declared 
"tlie motion to rezone tile Williard property was defeated because of 
insufficicnt niajority voting for it." The City Attorney called attention 
to  the fact tha t  i t  required only five fdr-orable votes to adopt the ordi- 
nance and tha t  five votes had been caht for its adoption and tlie ordi- 
nance had passed. Councilinan Bencini innde n motion tlint Council- 
inan Carrick's vote be declared ~:?licl on the zoning vote. This motion 
was duly seconded, and llpon a roll call vote, Councilman Bencini, 
Carrick, Clapp, Hancock, Koonce and Slielton voted for tlie motion; 
Mayor  Mehan voted against it ,  and Councilillan Eshelnlnn abstained. 
One ~nember  of the Council n-as absent. 

The  appellants contend tha t  the Mayor's ruling on Carrick's right to 
vote was final nnd could not be overthrown by appeal to the Council 
t o  override his ruling. I n  this we do not concur. G.S. 128-6 provides: 

"Any person ~ v h o  sl~nll ,  by  the proper authority, be admitted 
and sworn into any office, shall be held, deemed, and tgken, by  
force of such admission, to  be riglitfully in such office until, by 
judicial sentence, upon a proper proceeding, he shall be ousted 
therefrom, or his ndmission thereto be, in due course of law, de- 
clared void." 

JTe hold tha t  Mayor  J l ehan  had no right to deny Councilman Car- 
rick's right to  vote. Upon his election, and after having been slvorn in 
as  a member of the City Council of the City of Hlgli Point. Carricli 
was a de facto councilnlnn until he mas reinored from said office in a 
quo ~ c a r r a ~ f o  proccediix or o t 1 i ~ r ~ ~ i s e  rcmoved therefrom as  provided 
by law. I n  T E  T171~ lq l e~ ,  231 S.C. 560, 58 S.E. 2d 372, and cited cases. 

There are some inconsi.tcncies in the allegntLons, contentions and 
arguments of the appcllantq. On the one hand, they argue tha t  there 
is no need or justification for the creation of a Planned Inductrial Pa rk  
District in the City of High Point. Thcy further contend there is no 
assurance that  tlic East  Br l t  Line as conteinplated by the City of 
High Point and the State Highway Commission mill ever be built to 
serve this property (see Findmg of F a r t  KO. 4 ) .  Yet, they allege in 
their conlplaint that  prior to  the requeqt for rezoning the Williard prop- 
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erty it had a value of approximately $2,000 per acre; tha t  if the re- 
zoning ordinance is upheld, the value of the Williard land will be in- 
creased by $10,000 per acre; therefore, they allege, these plaintiffs and 
other citizens of High Point will be required to pay about $360,000 for 
approximately 36 acres of land within the Planned Industrial Park  
District tha t  will be required for the right of way of the proposed East  
Belt Line. What proof could be more conclusive of the need for a 
Planned Industrial Park District than that  property ~vithin such district 
will immediately be in such demand that its value will be increased 
five fold by being included in such a district? 

The burden was upon the appellants to show that  the action of the 
City Council of the City of High Point was arbitrary and capricious to  
such an extent as to amount to an abuse of discretion. We  find no evi- 
dence on this record of an abuse of discretion on the part of the City 
Council of the City of High Point, or tha t  the members thereof or any 
of them acted in bad faith in connection with the adoption of the con- 
tested ordinance. 

The judgment of the court below is 
Affirmed. 

WILLIAM L. SCARBOROUGH, FOR HIMSELF AND ON BEHALF OF ANY OTHER 
RESIDEKTS A S D  TAXPATERS O F  THE ''lfETROPOLITAN SETVERAGE DIS- 
TRICT OF BUSCOJIBE COUKTY" WHO MAY BE INTERESTED AKD DESIROUS 
TO JIAKE THEMSELVES PARTIES PLAISTIFF v. J. G. ADAMS, JR., J. W. 
SPICER, GEORGE E. DATTSON, J. R. REAGAN, RONALD E. FINCH, 
MYRON PETERSON, OSCAR TANDT. MRS. ROBERT 31. SWICEGOOD, 
C. LEROY ROBINSOX AKD T. S. GARRISOX, SR., ~IEMBERS O F  THE DIS- 
TRICT BOARD OF THE "hlETROPOLITAN SEWERAGE DISTRICT OF 
BUSCOMBE COUNTY," AKD "JIETROI'OLITAN SEWERAGE DISTRICT 
OF BUSCOMBE COUXTY." 

(Filed 15 June, 1965.) 

1. Sani tary Districts § 1; Constitutional Law §§ 17, 24- Creation 
of metropolitan district  comprised of sani tary districts a n d  munic- 
ipalities held valid. 

The statutes specifically authorize the creation of a metropolitan sanitary 
district comprised of other sanitary districts and municipalities, and the 
creation of such district upon the vote of the governing bodies of the con- 
stituent municipalities and districts, without a vote of the respective in- 
habitents, does not violate either section 1 or section 17 of Article I of tbo 
State Constitution, since eren though a vote of the majority of the frer- 
holders of any unincorporated area is required to create a district, G.S. 
130-124, the constituent districts were presumabl~ created by petition signed 
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by 51 per cent of their respective freeholders, and the governing bodies 
have power to act for the r e s ~ e c t i r e  districts and municipalities. G.S. 153- 
295 et scq., G.S. 143-213.2(e) ( f ) .  

2. Same- 
The fact  tha t  one of the sanitary districts included in a metropolitan dis- 

trict does not ha re  a sewerage system at the tiine of the creatioii of the  
inetropolitaii district does not preclude its inclusion in the  district. since i t  
may tliereaftcr construct such systcm 171' the metropolitan district m,ly con- 
struct a by-tern for it. C.S. 1 3 3 0 0 ( 3 ) .  

3. Contracts § 1% 

Wliere no time is fised for the termination of a contract i t  will continue 
for a reasonable time, taliing into account the purposes the parties intended 
to accon~plish. 

4. Contracts S 6; Municipal Corporations S 17; Sanitary Districts 5 
1- 

The fact that  a contract betneen a metropolitan district and the munic- 
i l~ali t irs  nnd simitary districts witliin its boundaries in regard to the opera- 
tion, control, m ~ d  financing of the metropolitan sanitary district provides 
that  the coutract should continue in force so long as  the district's disposal 
sjstem remxins in existence and oileration, is ralid and is not agaiust public 
policy. \ince the r e ly  liature and exigencies of the problem require con- 
tracts colitir~uin:, for :In iudefinite time. 

5. Sanitary Districts § 2- 
The prorisions of a contract between a metropolitan sanitary district 

and the municipalities and sanitary districts within its boundaries tha t  tlw 
metrol~oi~tan  district should have authority to cut-off water to users who 
a r e  delinquent iu their sewerage account is ralid. G.S. 133-317(2) ( c ) .  

6. Counties 3 5- 
G.S. 1.7:3-.?"4 expressly prorides tha t  all general or spwial laws in- 

consistent t l iere~rith arc  inaliplicable, and G.S. 153-310 specifically permits 
the bond rtwilntion of a sanitary district to contain pro~is ions  for the use 
and clispositio~i of the rerenues of the system and the creation and main- 
tenance of reserves and sinking funds, and therefore the provisions of 
Ch. 4 Public-Local Laws of 1037 tha t  tlie Sinking Fund Commission of 
Buncolnbe County should ha re  custody and management of the sinking, 
re\-ol~-ilig or other funds for the payri~ent or retirement of bonded indebt- 
ediiess is not nl~plicablc to the bonds of :I nietropolitan sanitary district. 

APPEAL by plaintiff from JIcLean, J., January 25, 1965 Regular Ses- 
sion, Br NCOMBE Superior Court. 

The plaintiff, for liinlself and for o t l w  residents and taxpayers of the 
ilIetropolitan Senwage District of Buncombe County similarly situ- 
ated, instituted this civil action against the Metropolitan Sewerage Dis- 
trict of Buncombe County and tlie ten individual members of the Met- 
lopolitan Sewerage District Board for the purpose of enjoining and re- 
straining all defendants, their agents, etc., from issuing, offering for sale, 
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or selling bonds and notes not to exceed Ten Million, Four Hundred 
Thousand Dollars ($10,400,000.00) pursuant to the authority conferred 
by G.S. 133-293 to 32-1, inclusive, and as ordered by Bond Resolution 
dated September 23, 1964, and approved a t  the election held in the 
district on December 14, 1963. 

The plaintiff alleges : 

l l ( T ) h a t  the Board of County Commissioners of Buncombe Coun- 
ty, in conjunction with the State Stream Sanitation Committee, 
acting under and pursuant to the authority purported to be granted 
to them by Chapter 793 of the Act of the 1961 General Assembly 
of North Carolina, attempted to create the Metropolitan Sewer- 
age District of Buncombe County . . . being comprised of the 
following political subdivisions located within Buncombe County, 
namely: City of Asheville, T o ~ m  of Biltmore Forest, T o m  of 
TYeaverville, Town of Black Mountain, Woodfin Sanitary Water 
and Sewer District, Busbee Sanitary Sewer District, Crescent Hill 
Sanitary Sen-er District, Skyland Sanitary Sewer District, Fair- 
view Sanitary Sewer District, Eas t  Biltmore Sanitary Sewer Dis- 
trict, Caney Valley Sanitary Sewer District, Swannanoa Water 
and Sewer District, Beaverdam Water and Sewer District, Ven- 
able Sanitary District. 
"The plaintiff is advised, informed and believes that  the Act un- 
der which the Metropolitan Sewerage District of Buncombe Coun- 
t y  purports to have been created, authorizes and empowers said 
District to do, among other things, the following: 

" (a )  T o  acquire, lease as lessor or lessee, construct, reconstruct, 
improve, extend, enlarge, equip, repair, maintain and operate any 
severage system or part thereof within or without the District, the 
term (sewerage system' embracing both sewers (as defined in said 
Act) and sewage disposal systems (as defined in said Act) and 
any pnrt or parts thereof, either within or without the limits of the 
District, all property, rights, easements and franchises relating 
thereto, and any and all buildings and other structures necessary 
or useful in connection with the ownership, operation or mnin- 
tenance thereof ; 
" (b )  TO issue its general obligation bonds or revenue bonds for 
the purpose of providing funds for paying all or any part  of the 
cost of a sewerage system or systems; 

"(c) T o  fix and revise from time to time and to collect rents, 
rates, fees and other charges for the use of or for the services and 
facilities furnished by any seTyerage system; 



634 I N  T H E  SUPREME COURT. [264 

" (d) T o  secure any general obligation bonds of the District by a 
pledge of the revenues of any sewerage system; 

" (e) T o  levy and collect annually a tax ad valorem upon all the 
taxable property in the District sufficient to pay the interest on 
and the principal of any such general obligation bonds as such in- 
terest and principal become due; provided, however, t ha t  such 
tax may be reduced by tlie amount, of other moneys actually avail- 
able for such purpose; 

" ( f )  T o  make and enter into contracts or agreements with the 
governing bodies of any political subdivisions upon such terms and 
conditions and for such periods as any such governing body and 
the District Board of the District (hereinafter sometimes called 
the 'District Board') may determine with respect to: 

" ( i )  The collection, treatment and disposal of sewage; 

" (ii) The collecting by such political subdivision or by the Dis- 
trict of rents, rates, fees or charges for the services and facilities 
provided to or for such political subdivision or its inhabitants by 
any sewerage system, and for tlie enforcement of collection of such 
rents, rates, fees and charges; and 

" (iii) The imposition of pena l t iq  including the shutting off of 
the supply of water furnished by any water system owned or op- 
erated by any such polltical subdivision, in the event tha t  the 
owner, tenant or occup:znt of any pren~ises utilizing such water 
shall fail to pay any such rents, rates, fees or charges. 

"4. Tha t  tlie defendants, pursuaut to the purported authority in 
them vested, have caused their Consulting Engineers to make an  
investigation and to file report, together with said Engineers' 
recomnlendations as to the type of sewerage disposal system that  
will be adequate to acconlmodate the needs of the purported dis- 
trict, which includes the fourteen political subdivisions hereinbe- 
fore named in paragraph t ~ o ,  and tlie snld Engineers have recom- 
mended and the District has estimated and found that  a sewage 
disposal system which will be adequate to accommodate the needs 
of the purported district will cost approximately $10,400.000.00 to 
construct and place in operation, and the said District has esti- 
mated and purports to have found that  the estimated cost of con- 
structing a Metropolitan Sewerage Disposal System to serve the 
District, which includes the fourteen political subdivisions located 
in Buncombe County, hereinbefore named in paragraph two of 
this complaint, would be less than the aggregate cost of construct- 
ing individual sewage disposal systems to serve the  fourteen var- 
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ious political subdivisions which are embraced in and comprise 
the purported District. 

"5. That  an election was held in the purported District on De- 
cember 14, 1963, and a majority of the qualified voters voting in 
said election approved a bond order adopted by the District Board 
on October 8, 1963, which bond order, among other things, pur- 
ported to authorize the issuance of not exceeding $10,400,000.00 
sewage disposal system bonds of the District for the purpose of 
providing funds in addition to any other available funds for con- 
structing a sewage di~posal  &em for the District, including treat- 
ment plants, pumping stations, intercepting sewers, trunk sewers, 
pressure lines, mains and all other necessary appurtenances, equip- 
ment and apparatus, together with real property, rights, easements, 
franchises and any and every kind of property necessary and in- 
cident to the building, installation and maintaining collectively a 
sewerage disposal system and authorizing the levying and collect- 
ing a tax for the payment thereof. 

"6. The plaintiff is advised, informed and believes, and on such 
information and belief, alleges tha t  the District has done or caused 
to be done all those things required by the Act of the 1961 Gen- 
eral Sssembly, Chapter 795, and are now about to execute, sell 
and deliver general obligation bonds of the District in the aggre- 
gate amount of $10,400,000.00, and if the said bonds are sold and 
delivered they will, among other things, as provided therein and 
as provided by the Bond Order adopted by the District Board on 
October 8, 1963, irrevocably pledge for the prompt payment 
thereof, both principal and interest as the same become due, the 
full faith and credit of said Xetropoli tan Sewerage District of 
Buncombe County' and said bonds vill be general obligation bonds 
of the District." 

The plaintiff further alleged: 

" ( T ) h a t  on or about September 1, 1964, the Metropolitan Sew- 
erage District of Buncombe County entered into fourteen sepa- 
rate agreements with the fourteen separate political subdivisions 
named in paragraph two of this complaint. Tlint, anlong other 
t l l ing,  it n-as agreed between the Netropolitan District of Bun- 
combe County and each of the fourteen political subdivisions, as 
follo\ve : 

"The District will use its best efforts to consummate the sale of 
its bonds a t  the earliest practicable date in an  aggreg'tte principal 
amount sufficient to pay the cost of constructing and placing in 
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operation the sewage disposal system recommended in the Engi- 
neering Report such sewige dibposal system being hereinafter 
called the 'Sewage Disposal System.' " 

The parties waived a jury trial and stipulated that Judge AlcLean 
should hear the evidence and decide the entire controversy. Among 
other findings, Judge McLean made the following: 

"9. That  the defendants, pursuant to the authority in them 
vested, have caused their Consulting Engineers to make an inves- 
tigation and file report, together with Engineers' recommendations 
as to the type of sewage disposal system that will be adequate to 
accomnlociate the needs of the district, which includes the four- 
teen political subdivisions named in paragraph two of the com- 
plaint, and the said Engineers have recommended and the Dis- 
trict has estimated and found that a sewage disposal system which 
will be adequate to accommodate the needs of the district will 
cost approximately $10,400,000.00 to construct and place in opera- 
tion, and the said District has estimated and has found that the 
estimated cost of constructing a Metropolitan Sewerage Disposal 
System to serve the District, wliicli includes the fourteen political 
subdivisions located in Buncombe County, named in paragraph 
two of the plaintiff's complaint, n-ould be less than the aggregate 
cost of constructing individual sewage disposal systems to serve 
the fourtwn various political subdivisions which are embraced in 
and comprise the District, a copy of said Consulting Engineers' 
investigation and report having been appended to the Agreed 
Statement of Facts, and, in its ontirety, is made a part of this 
Finding of Fact. 
"10. That  an election was held in the District on December 14, 
1963, and a majority of the qualified voters voting in said election 
approved a bond order adopted by the District Board on October 
8, 1963, which bond order, among other things, authorized the is- 
suance of not escecding $10,400,000.00 sewage disposal system 
bonds of the District for the purpose of providing funds in addi- 
tion to any other available funds for constructing a sewage dis- 
posal system for the District, including treatment plants, pump- 
ing stations, intercepting sewers, trunk sewers, pressure lines, 
mains and all other necessary appui-tenances, equipment and ap- 
paratus, together with real property, rights, easements, franchises 
and any and every kind of property necessary and incident to the 
building, installation and maintaining collectively a sewer dis- 
posal system and authorizing and levying and collecting a tax for 
the payment thereof. 
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"11. Tha t  the District and District Board have done or caused 
to be done all those things required by the Act of the 1961 General 
Assembly, Chapter 795, and are now about to execute, sell and de- 
liver general obligation bonds of the District in the aggregate 
amount of $10,400,000.00, and if the said bonds are sold and de- 
livered they will, among other things, as provided therein and as 
provided by the Bond Order adopted by the District Board on 
October 8, 1963, irrevocably pledge for the prompt payment there- 
of, both principal and interest, as the same become due, the full 
faith and credit of said Metropolitan Sewerage District of Bun- 
combe County, and said bonds will be general obligation bonds of 
the District." * * * 
"14. Tha t  if any bonds are ever issued by the AIetropolitan 
Sewerage District of Buncombe County, the Trustee named by 
the District in the bond resolution of September 25, 1964, will have 
custody, application of proceeds of bonds, the supervision and 
management of the funds of the District available for the payment 
of the District Bonds, and the management of the funds in every 
respect, and the management of the funds of the District will in 
no way or manner be under the supervision of the Buncombe 
County Sinking Fund Commission, as the same was established 
in 1937 and is now in full force and effect as provided by said 
Act." 

The plaintiff challenges the validity of the Bond Resolution upon 
five grounds: 

1. The method by which the Metropolitan Sewerage District was 
created violates Section 1 and Section 17 of Article I, Korth Carolina 
Constitution in that  i t  included within the overall district the fourteen 
political subdivisions by resolutions of their governing boards without 
the joinder of the residents of the subdivision. 

2. The inclusion of the Venable Sanitary District which has no 
public sewerage system violates the sections of the Constitution above 
referred to. 

3. The agreements between the Metropolitan District and the four- 
teen subdivisions are against public policy in that  they provide that  the 
agreement shall continue so long as the sewerage district systems re- 
main in existence and operation. 

4. Tha t  part of the agreement between the Metropolitan District 
and each subdivision tha t  the latter during default will discontinue 
furnishing water to the users whose sewage disposal service charges are 
delinquent is invalid. 



638 IN THE SUPREM.E COURT. [264 

5. The provision of the Bond Resolution that  a trustee shall have 
custody, supervision, and management of the fund provided for the  
payment of bonds violate. Sectlon 9, Chapter 4, Public-Local L a m  of 
1937 n-hicli provides for a Sinlang Fund Colnrnission to pcrform these 
services. 

After finding the facts to be as the parties stipulated, the court con- 
cludcd : 

1. The AIelropolitnn Sen-erage District of Buncombe County mas 
created according to Ian-. 

2 .  The inclusion of the Tenable Sanitary District within Metro- 
politan was authorized by law. 

3. Ijolids issued pursuant to tlie Bond Resolution will be valid and 
binding obligations of t l ~ e  Metropolitnn Sewerage District of Bun- 
cornbe County. 

4. Tlie agreements betn-een the fourteen subdivisions and Metro- 
politan, including the authority to cut off water in default of sewerage 
dues payment, are valid and binding and not in contravention of the 
Nortli Carolina Constitution. 

5. The provision of the bond resolution and the trust agreement 
that  a trustee shall have custody and management of the District's 
funds committed to tlie specific purpohes prescribed is valid and that  
the provisions of Section 9, Chapter 4, Public-1,ocal Lams of 1937, are 
inapplicable. 

The court entered judgment denying the restraining order and dis- 
missing the action. Plaintiff excepted and appealed. 

L o f t i n  ci? Lof t in  b y  E. L. L o f t i n  for plaintiff appellant.  
A n t h o n y  Redmond  for de fendan t  appellee. 

HIGGINS, J. Tlie Board of Com~nisiioners of Buncombe County in 
conjunction with the State Stream Sanitation Committee created in 
the manner provided by G.S. 153-29.3 through 324 the Xetropolitan 
Scn-c~:igo Di>tilct of Buncombr County. Prior to the creation, the city, 
the three tonns,  and ninc of the ten knnitary sewerage districts each 
maintnincd its indlridunl sen-erage s y ~ t c m .  The tent11 (Venable Sani- 
tary D i s t r i ~ t )  did not h?re "a public i ewrage  collection system." All 
of tile serernl systems cllscliarged ran7 sewage into the French Broad 
Rlr-cr or Into its t n h t ' i r y ,  Hommy Crwl;. hlnny of the discharge out- 
let. cinptied into the river nithin the corporate limits of the City of 
Aslievllc. &A11 of tlie sanitaly di-tricts l ac l id  facilities for the treat- 
ment of raw sewagc. The  resulting stream pollution is and has been in 
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violation of public health lams of the State. However, the State Stream 
Sanitation Connnittee, on a temporary basis, has permitted the pollu- 
tion to contmue, pending the arrangements herein contemplated. 

T o  remove tlie health hazard resulting froin pollution, the State 
Stream Sanitation Committee and tlie fourteen sanitary districts in- 
itiated the proceeding before the Board of County Commisioners for 
the creation of the llletropolitan Di~ t r i c t .  Confronted, as they mere, 
with the necessity of complying with the health laws by treating the 
sewage before itb dlschsrge into the river, and realizing the enormous 
cost to each unit ~f required to furnish a separate treatment facility, 
the several units, through their governing bodies, petitioned the Board 
of Colnmissioners for the creation of the lletropolitan District in order 
that  they might pool their resources and create one unit to handle the 
problem for all. These const i tu~nt  units contracted with the Metro- 
politan District as to their respective rights, duties, and obligations 
under which the contracting parties shall discharge the contract obli- 
gations which are to become effective only upon the sale of the Metro- 
politan District bonds authorized by the bond resolution. 

The plan herein followed for dealing with the pollution problem is 
specifically authorized by law. G.S. 143-213.2(ei and ( f )  provides: "It 
is the intent of this section, ho'i~~ever, that  the Committee shall seek to  
obtain tlie co-operatire effort of all persons contributing to each situa- 
tion involving pollution in remedying such situation, and that  the 
powers granted by this section shall be exercised only when the ob- 
jective of this section cannot be otherwise achieved ~ i t h i n  a reason- 
able tnne. . . . 

"When an order of the Committee to abate dlscliarge of untreated or 
inadequately treated sewagc and other waste is served upon a mu- 
nicipallty or upon a sanitary district, the governing board of such mu- 
nicipality or tlie sanitary district boarcl of such district shall, unless 
said order be reversed on appeal, proceed to provide funds. using any 
or all means necessary and available . . . by issuance of bonds se- 
cured by the full faith and credit of s~lch  municipality or district or by 
issuance of revenue bonds or othern-iae, for financing the cozt of all 
things necessary for full compliance with said order and shall thereby 
comply with said order. . . ." 

The foregoing i.: a summary of the factual background as shown 
by the record before us. Untenable is the objection that the creation of 
the P\letropolitan District is invalid as violative of Sections 1 and 17 
(the inalienable rights and the law of the land guarantees) of Article I 
of the Sort11 Carolina Constitution. The I\Ietropolitan D i ~ t r i c t  was 
created pursuant to petition filed by the governing bodies of the city, 
towns, and the ten sanitary districts without the joinder of any of the 
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residents of the subdivision. G.S. 153-297 provides for the creation of 
the district upon the petltlon of two or more political subdivisions, or 
any polltlcal subdivision and any unincorporated area3 by the resolu- 
tion of the governing body of a political subdivision, or "If any unin- 
corporated area is to be lncluded in suc11 district, a petition, signed by 
not leqs than fifty-one per ccntum ( S l C j o )  of tile freeholders resident 
nitliin such area, . . ." 

Obviously the governing body acts for the subdivision. If there is 
no subd~v~sion and no governing body to act for the subdivision, a 
n~ajor i ty  of the freellolders mast  5ign the petition. The governing body 
of each subdivision signed the petltion in this case. Tile Metropolitan 
District does not include any mincorporated areas. The requirement 
that  fifty-one per centmn of the resident freeliolders sign the petition 
(we presume) n-as mt.t when the Sanitary Districts were created. G.S. 
130-124; Deal v. Snn~tary  L)lstr~cf, 245 K.C. 74, 95 S.E. 2d 3G2; Idol 
v. Hanes, 219 N.C. 723, 14 S.E. 2d 801. Hence tlie constitutional re- 
quirements of Art~cle  I, Sections 1 and 17, are satisfied. 

Tlie inhabitants of the entire area, through their representatives in 
the manner provided by law, have acted to acconiplisli that  which had 
to be done, that  is: treat the sewage before it entered the only available 
outlet, tlie French Broad River. The Legislature has provided ma- 
chmery for the creation of the governmental agencies necessary to deal 
with the health hazard incident to stream pollution and has prescribed 
sultable rules and fixed available standards to govern these agencies in 
dealing with the problem. Tliese enactments are  within legislative 
competence. They neither violate tlie inalienable rights nor the law of 
the land sections of the State Constitution. Sanztn~y District v. Lenoir, 
249 N.C. 96, 103 S.E. 2d 411; Grimesland v. T$'ashington, 234 N.C. 117, 
66 S.E. 2d 794; Moore v. Board of Educatzon, 212 N.C. 499, 193 S.E. 
732. 

Lilie~vibc untenable is the plaintiff's contention that  the creation of 
the l l e t ropo l~ tan  District vlolates the constitutional rights of those 
located in the Tenable Sanitary District by taxing them when in fact 
the TTenable District does not have a bewerage system to ~ ~ h i c l i  Metro- 
politan may attach its collecting line<. The  T'enablc District, through 
its representatives, pnrt~c!patecl in the cieation of nletropolitan which 
enibraces all of Tenable's tcrntory. The contract obligates Metropolitan 
to receive anti treat sewage for all its constituent membcrs, including 
Tienable, a i d  under the contract must receive sewage from Venable if 
and when ~t constructs a system, wllicli it may do a t  any time. AIetro- 
politan facilities n-ill not be available until there is a sale of the bonds 
and after its facilities are constr~~cted.  I n  the meantime, Tenable may 
or may not construct needed facilities. The provision that  unincor- 
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porated areas may become a part  of the system refutes the contention 
that  a system must be in existence a t  the time of the creation of Metro- 
politan. Actually, under the setup, RIetropolitan is authorized to "ac- 
quire, lease . . . , construct, reconstruct, improve, extend, enlarge, 
equip, repair, maintain, and operate any sewerage system or part  there- 
of within . . . the district." G.S. 153-:300(3). It may be that  Aletro- 
politan, under its authority, will construct the needed facilities for the 
Venable District. 

The agreements between the 1-1 subdivisions and RIetropolitan are 
to continue in force only so long as the district sewerage disposal sys- 
tem remains in exidence and in operation, either by the district or by 
any successor. The agreements provide that each subdivision may use 
its own or other available disposal facilities to the extent the district 
fails or is unable to meet the disposal needs of the subdivision. The 
contracts obligate Rletropolitan, for a fixed charge, to pick up raw 
sewage from the subdivisions' connections and thereafter to transport, 
convey, treat, and dispose of it. To  this end the subdivisions agree to 
use the services made available by JIetropolitan. The General As- 
sembly by G.S. 153-317 authorized the parties to make these contracts. 
Ordinarily, a valid contract once entered into may not be altered or 
abrogated except by agreement of the contracting parties. When no 
time is fixed for the termination of a contract, a t  least i t  will continue 
for a reasonable time, taking into account the purposes the parties in- 
tended to accon~plish. Lambeth v. Tkomasville, 179 X.C. 452, 102 S.E. 
775; Plant Food Co. v. Charlotte, 214 K.C. 518, 199 S.E. 712. The 
power of the parties to make contracts of this character is discussed by 
AIcQuillan on RIunicipal Corporations, (3rd Ed. Rev. 1964) Vol. 11, 
Section 31.13: 

"Ordinarily, apart from the authority conferred upon them per- 
taining to contracts for the construction of public works and im- 
provements generally, including seTTers, considered elsewhere in 
this work, municipalities have pon-er to enter into contracts with 
respect to their sewer systems. Thus, agreements frequently are 
entered into with adjoining municipalities or other public bodies, 
or with private parties, for the mutual development or use of 
sewerage facilitie~, upon such considerations, terms and conditions 
as the parties, acting within the scope of their lawful authorities, 
deem adequate and politic." 

".4uthorities, districts, boards, commissions and other supplementary 
public corporations are widely utilized as effective means for accom- 
plishing the desirable and, in metropolitan areas, the imperative co- 
operation in the solution of common problems that  are typically larger 
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than the single municipality. The metropolitan authority tha t  takes 
over a number of the most important municipal functions from all the 
municipal corporations and townships in a nietropolitan area is just 
coming into its own. . . . Of all the problem. facing metropolitan com- 
munities requiring jomt action and conlmon solutions, tha t  of sewer- 
age and drainage may well be the luost important." hntieau,  MU- 
nicipal Corporation Lam (1964), JTol. :3, Sec. 28.06, p. 528. 

Tlie provision in the contracts between Iletropolitan and the 14 
subdivisions tha t  the latter will cut off water from users who are de- 
linquent in their sewerage accounts is valid. G.S. 133-317(2) (c) epe- 
cifically provides for " ( T ) h e  shutting off of the supply of water fur- 
ilished by any water system on-ned or operated by such political sub- 
division, in tlie event that  the owner . . . shall fail to pay . . . fees 
or charges." "Laws authorizing the disc~ontinuance of water services or 
supplies for nonpayment of sewer charges have been regarded as valid, 
and as not penal in nature." AIcQuillin, Alunicipal Corporations, (3rd 
Ed. Rev. 1964) Vol. 11, 31.32(a). 

Finally, the nppellant challenges the validity of tha t  part  of the bond 
resolution and the trust agreement providing that  a trustee shall have 
the custody, supervision, and inanagenient of the funds available for 
discharging the bonds. The basis of the challenge is the provision of 
Section 9, Ch. 4, Public-Local Laws of 1937, tha t  the Sinking Fund 
Cominission shall have the custody and inanagement of all sinking, re- 
volving, and other funds eariiiarked by lam or by contract for the pay- 
nicnt or retirement of bonded indebteclness of Buncoinbe County and 
its subdivisions. This provision of the I'ublic-Local Law is rendered in- 
npplicable to the bonds issued pursuant to the bond resolution here in- 
volved. The 1961 Act of the General Assembly, Ch. 795, and G.S. 153- 
310 provided that  any resolution authorizing the issuance of bonds to 
finance the cost of :my sewerage systern or any trust agreement secur- 
ing tlie bonds may contain the following: 

" (2 )  The use and disposition of 'die revenues of the sewerage 
eystenl; 

( 3 )  The creation and inaintenance of reserves or sinking funds 
and tlie regulation, use and disposition thereof"; 

Tlie bond resolution and tlie trust agreement provide that  a trustee 
shall have custody and inanageinent of the funds. G.S. 153-324 pro- 
vides: "-411 general, special or local l a w ,  or parts thereof, inconsistent 
herenith are l~ereby declared to be inapplicsble." Hence, the Act of 
1961 gives precedence to the bond resolution and the trust agreement 
and renders Public-Local Law, 1937, inapplicable. 
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As population increases i t  becomes manifest that  an unpolluted water 
supply (along with food, clothing, and shelter) is a necessity not only 
for physical well-being, but as a means of sustaining life. Tlie legisla- 
tive enactments here involved look to the accomplisl~ment of this end. 
The Constitution does not interpose any roadblock. 

I n  addition to the assignments of error presented and discussed herein, 
we have examined the record proper. Error of law does not appear on 
the face thereof. Skznner v. Transformadora, 252 N.C. 320, 113 S.E. 2d 
717; Dare Cozinty v. Mater, 235 K.C. 179, 69 S.E. 2d 244. 

The judgment of the Superior Court of Buncombe County is 
Affirmed. 

J. C. SHERRILL AKD CLEO C. SHERRILL, PETITIOKERS V. N. C. STATE 
HIGHWAY COlIMISSIOS; AXD J E F F E R S O S  STANDARD L I F E  IN- 
STRASCE CONPAKY, RESPONDENTS. 

(Filed 18 June,  1963.) 

1. Highways  g 1 ;  S t a t e  8 4- 
Tlie State Highway Commission is a n  agency of the State and ordi- 

narily is not subject to suit except in the manner expressly authorized by 
statute. 

2. Same ;  E m i n e n t  Domain  § 1- 
Where private property is  taken for a public purpose by a governmental 

agency having the power of eminent donlain under circumstances such that  
no procedure provided by statute affords a n  applicable or adequate remedy, 
the owner, in the exercise of his constitutional rights, may maintain a n  ac- 
tion to obtain just compensation therefor. 

3. Highways  § 4- 
When a city street becomes a part  of the State highway system, the  

Highway Cornnlission becomes responsible for its condition thereafter to 
the same extent as  if originally con~triicted by it, and  this rule applies to 
fill.. nnd culrerts  as  ne l l  as  to the surface areas of the highway. G.S. 136- 
66.1. 

4. E m i n e n t  Domain  § % Allegat ions  he ld  sufficient t o  s t a t e  cause  
f o r  t a k i n g  of ea semen t  f o r  d ischarge  of w a t e r  a g a i n t  l~e t i t i one r s '  
proper ty .  

A\llr:a'ioni: t n  the effect that  a street havinq n culvert nnt aliqnwl with 
the natural  course of the creek running tlirouyh tbc culvert, was taken ovt>r 
by the State IIiglinay Commission, tha t  g r a d n a l l ~  the ciilvert bccamp in- 
adrqiiatr to tnlw enre of the increase in the ~ o l v r n e  of water draininr: into 
the creek, causing the w ~ t e r  after h e a ~ y  rains to back up in front of the 
culvert and generate pressure impelling the water ~15th force againqt the 
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bank on the other side of the culvert, so that, after a heavy rain, the creek 
washed away petitioners' retaining wall and the foundation to petitioners' 
building, resulting in the damage in suit, held sufficient, the nllegation of 
nrgligence aside, to allege a per~uanent taking of an easement to dis- 
charge wnter against petitioners' property, constituting a taking in the 
constitutivnnl sense. 

APPEAL by petitioners from McConnell, J.,  Kovember-December 
1964 Session of IREDELL. 

Petitioners own, subject to a mortgage held by Jefferson Standard 
Life Insurance Company, a lot in Statesville, North Carolina, front- 
ing on the east side of South Center Street, n-hich is also U. S. High- 
way KO. 21. A store building thereon occupies the entire frontage of 
54 feet and extends back (east) from said street (highway) approxi- 
mately 95 feet. 

I n  their petition filed XIarcli 31, 1961 petitioners alleged they were 
entitled to recover from the State Highway Commission (Highway 
Comn~ission) compensation for damages to their said realty. Answers 
were filed by the Highway Comnlission and by said mortgage holder. 
Thereafter, the Highway Commission demurred to the petition. After 
hearing, Judge McConnell sustained the demurrer and dismissed "this 
proceeding." Petitioners excepted and appealed. 

Carswell & Justice and Hugh G. Mitchell for petitioner appellants. 
Attorney General Bruton, Assistant Attorney General Lewis, Trial 

Attorney Rosscr and R .  L1. IIednck, Associate Counsel, for respondent 
appellee State Highway Commission. 

BORBITT, J .  Petitioners' allegations, summarized, are set forth be- 
low. 

Petitioners purchased said lot and building in 1950. The Highway 
Comnlission, for many years prior to 1950, had complete control and 
custody and responsibility for the proper maintenance of said street 
( l i igh~wy)  in front of said realty. It maintained said street over an 
artificial fill across a creek. The creeh flo~ved east, passed under the 
fill through a culvert; and east of sail1 street and culvert flowed ap- 
proximately ten feet south of petitioner>' ~ o u t h  property line. 

After petitioners had purchased said realty, the waters draining into 
said creek gradually increased to such extent tha t  during normally 
heavy rains said culvert mas totally inadequate to carry off the flow 
of water in said creek. At such times, the fill obstructed the creek; and 
water backed up on the west side of the fill was forced through the cul- 
vert a t  greatly increased pressure. The culvert mas constructed a t  such 
angle to the natural course of the creek that  water was forced through 
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the  culvert against the south bank of the creek east of the culvert. This 
washed out a deep hole and created a whirlpool, which resulted in a 
washing away of the north bank of the creek adjacent to petitioners' 
property. 

Notwithstanding it knew or should have known of said facts. the 
Highway Commission did nothing to  prevent "this washing away" of 
the creek banks or to provide an  adequate culvert under its fill. 

I n  RIarch 1959, the north bank of the creek had washed away up to 
petitioners' property; and it became necessary for petitioners to con- 
struct "an additional retaining wall" on the south side of their build- 
ing in an  attempt to prevent the wall of said building from being de- 
stroyed. 

Notwithstanding the Highway Comn~ission had knowledge of said 
condition, "which i t  had created," it did nothing to prevent further 
damage to petitioners' property or to prevent further diversion of the 
waters of said creek. 

A rain storm during the early morning hours of October 14, 1959 
caused the creek to overflow. Water backed up on the west side of the 
fill was forced through the culvert under great pressure in a solid 
stream. This resulted in the washing away of petitioners' retaining mall 
and the south wall and foundations of petitioners' store building and 
other damage to petitioners' property. 

Petitioners alleged the Highway Commission was negligent in that:  
(1) it failed to provide proper drainage facilities for the normal run- 
off of the waters of the creek; and (2) i t  maintained a culvert ( a )  
that was not large enough and (b)  that  was constructed in such man- 
ner as to create "the whirlpool" to the south of petitioners' property. 
They alleged further that  the Highway Commission's negligence in 
these respects proximately caused a diversion of the waters of the 
creek from their natural flow and the damage to petitioners' property. 

Petitioners, predicated upon the same facts, alleged further that  the 
damage to their property caused by said diversion of the natural flow 
of the waters of the creek constituted a taking and appropriation of 
their property rights for which they are entitled to just compensation, 
namely, $20,000.00. 

The Higl~way Comn~ission asserted, as grounds of demurrer, that  the 
facts alleged by petitioners (1) "are not sufficient to show an appro- 
priation of the property of the petitioners by the respondent under its 
powers of eminent domain"; (2) '(sound in tort"; and (3)  "do not 
constitute a cause of action over which this Court has jurisdiction as 
against this respondent." 

Petitioners, in their brief, assert: "While the petition in the present 
case contains allegations amounting to negligence of the defendant, 
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Highrvay Commission, i t  is to be obwrved that the basic cause of ac- 
tion and the facts underlying that cause of action as alleged in that pe- 
tition is one for a constitutionnl taking of the plaintiffs' real property re- 
sulting from t l ~ e  diversion of creek waters onto tlie plaintiffs' property 
repcatcdly and over a long period of time and in spite of tlic protest of 
the plaintiffs . . ." 

Tlie State Higliivay Colnniission is :in unincorporated agency of the 
State. Petitionel~s cannot maintnin an action against it in tort for dam- 
ages to their property. Oidinarily, i t  is not subject to suit except in tlie 
lnanncr exp iedy  al~tlior~zed by statute. McIiznney v. Hig!lulay Com- 
mission, 192 N.C. 670, 135 S.E. 772; Schloss v. Hzghuwy Commission, 
230 N.C. 489, 33 S.E. 2d 517; Moore v. Clark, 235 N.C. 364. 70 S.E. 2d 
182; Camon 21. T17d~nington, 242 N.C. 711, 89 S.E. 2d 59.5; Williams v. 
Highzcny Co?rz~n~ss~orz, 252 N.C. 772, 114 S.E. 2d 782. 

?\Totwithstancling their nllcgxtions as to negligence, petitioners rightly 
conceclc thcy rannot innlntain a tort action against the Highway Com- 
mission. 

TT'hile their pleading refers io the Shcrrills as "petitioner," there 
was no request for the appointment of commissioners. There appears in 
the record an older of the clerk "that tliis action be placed upon the 
Civil Docket of the Superior Court of Iredell County for trial by jury." 
There is no allegation, and apparently no contention, that this is a 
special proceeding in condemnation urider G.S. 136-19 and G.S. 40-12 
et seq. 

T h ~ s  exception to the general rule is well established: Where private 
property is taken for a public purpose by a governmental agency having 
tlie power of eminent domain under circun~st:~nces such that no pro- 
cedure providcd by statute affords an applicable or adequate remedy, 
the onner, in the exercise of his constitutional rights, may maintain an 
nction to obtain just compensation therefor. McKinney v. High Point, 
237 K.C. 66, 74 S.E. 2d 440; Eller v.  Board of Education, 242 N.C. 
584, 89 S.E. 2d 144; Sale v. Highway Co~lzmission, 242 N.C. 612, 89 S.E. 
2d 290; Cannon v. Wzlmington, supra; Rhyne v. Mount Holly, 251 
K.C. 521, 112 S.E. 2d 40; Insurance Co. v. Blythe Brothers Co., 260 
N C. 69, 131 S.E. 2d 900; J i ~ d g e f t  v. Highzoay Co~nmission, 260 N.C. 
241, 132 S.E. 2d 599; Chrrrlotte v. Spratt ,  263 N.C. 656, 140 S.E. 2d 341. 

Tlie question presented is ~vhether the facts alleged constitute a 
(l~artial)  tnking in a con~titutional sense of petitionersJ property by the 
Higlinny Coinmis~io~i. If so, petitioners are entitled to just compensa- 
tioii therefor. 

Tlle rlenr import of petitioners' allqationz is that Center Street, in- 
cluding the f i l l  2nd culvert, was con~tmcted prior to 1950, presumably 
by the City of Xtntesville. It is not alleged that the Highway Commis- 
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sion participated in any way in the original construction thereof. I n  
this respect, the factual situation is distinguishable from Braswell v. 
Highway Commisszon, 250 N.C. 508, 108 S.E. 2d 912, and Mzdgett v. 
Highway Conzmzssion, supra. Nor is there allegation tha t  the prop- 
erty now owned by petitioners was injuriously affected prior to March 
1959 by the alleged inadequacy of the culvert in respect of size or 
inanner of construction. 

Petitioners alleged in substance that  Center Street became a part 
of the State highway system prior to 1950 and since then has been a 
part thereof. 

G.S. 136-41.1, as appears in the 1951 Cumulative Supplement to 
(original) Volume 3 of the General Statutes, contains this provision: 
"From and after Ju ly  1, 1951, all streets within municipalities which 
now or hereafter may form a part of the State highway system shall 
be maintained, repaired, improved, widened, constructed and recon- 
structed by the State Highway and Public Works Commission, to the 
same extent and in the same manner as is done on roads and highways 
of like nature outside the corporate limits . . ." While G.S. 136-41.1 
was repealed by Chapter 687, Session Lams of 1959, this 1959 Act con- 
tains the provisions of like import now codified as G.S. 136-66.1 of 
Volume 3B of the General Statutes, 1964 Replacement. 

Under the cited statutes, when a city street becomes a part of the 
State highway system, the High;vay Cominission is responsible for its 
condition thereafter to the same extent as if originally constructed by 
i t ;  and me hold that  this applies to the fill and culvert here concerned 
as well a$ to the surface areas of the highway. 

I n  a West Virginia decision, Riddle 2,. Baltimore & Ohio R.  Co,, 73 
S.E. 2d 793, 34 A.L.R. 2d 1228, plaintiff recovered damages on the 
ground the defendant maintained an  inadequate culvert under its rail- 
road fill, causing the backwaters of the run to flood his residence prop- 
erty. This excerpt from the opinion is noted: "Although defendant's 
culvert was evidently adequate when orjginally constructed in 1895, the 
evidence is, in our opinion, sufficient for the jury to find, as i t  did, from 
a preponderance thereof, tha t  defendant's culvert was inadequate to  
serve the waters of Bunnclls Run during the height of the flood of June 
24 and 25, 1930, and on the occasiocs of prior floods." See 93 C.J.S., 
Waters 5 20, p. 628. 

Petitioners allege the culvert became inadequate because of the 
gradual incrcase in the volume of water draining into the creek west of 
Center Street. When the petition is construed in the light most favorable 
to petitioners, i t  may be inferred that  this increase was occasioned by 
the growth of the City of Statesville and the grading and paving of 
streets west of Center Street. I n  this connection, see Braswell v. High- 
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way Commission, supra, and Roberson v. Kinston, 261 N.C. 135, 134 
S.E. 2d 193. It is not alleged tha t  this increase was caused by any con- 
duct of the Highway C o i n n L '  -1on. 

Ordinarily, " ( a )  'diversion,' as appl~ecd to watercourses, is a taking 
of water from a stream and not returning ~t so that  the lo~ver riparian 
owner can use it." 93 C.J.S., Waters 5 58, p. 722. Obviously, "diver- 
sion," is not used by petitioners in its ordinary sense. Rather, as used 
by petitioners, i t  refers to the alleged fact that  the culvert does not 
run with the natural course of tlle creek. 

According to petitioners' allegations: Nothing in the nature of a 
taking of their property rights occurred until i\larcli 1939. Prior thereto, 
a portion of the north bunk of the crceli, once approximately ten feet 
wide, n-as betn-een petitioners' south property line and the creek. Dur- 
ing normal heavy rains and rain stornis tlie culvert, since iUarcli 1959, 
has been incu17iclc'nt to carry the ~vatcrs of the swollen rreck. Tlie fill 
obstructs tlie natural flow thereof. Tlie water passe3 througll the cul- 
vert under pressure and a t  greater relocity and force. The culvert does 
not follo~v tlie natural course of the stream. On account of these facts, 
of which the Higlirvay Coinmission has had linon-ledge or notice since 
Rlarch 1959, tlie impact of the water against the south bank creates a 
wliirlpool and tlie s~virling n-atcr is cast thereby against petitioners' 
property. 

Construing tlie petition in tlle light most favorable to petitioners, the 
facts alleged are sufficient to e~tablisli that  the continued maintenance 
of said pennnnent structure, fill, culvert and l i i g h ~ a y ,  constitutes a 
perinanent taking in the constitutional sense as of 3Iarch 1959 or sub- 
sequent thereto of an easement to discharge water in like manner 
against petitioners' property. Xidgett  v. Highway Commission. supra, 
and cases cited. 

The factual situation depicted by petitioners' allegations is unusual 
in that  tlie damage allegedly caused by the fill and culvert. which ap- 
parently have stood the test of time, is to property below the fill and 
culvert. Be that  as i t  may, we are not presently concerned with 
whcther petitioners can establish the facts alleged. Kor do -ire anticipate 
serious questions tha t  may arise upcn the trial. V e  hold only that ,  
nothing else appearing, the facts alleged by petitioners are sufficient to 
n-ithstand the Higlirvay Commission's demurrer. 

Reversed. 
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R. J. LYERLY, JR.  AYD JOE J. WALKUP, TRADIXG AS SHERRILL'S SUPER 
MARKET. P m i r ~ o s m s  v. KORTH CARROLIXA STATE HIGHWAY 
COJIJIISSIOS, RE~POSDEKT. 

(Filed 18 June,  1965.) 

Eminent Dolnaill § 2- 
Allegations to the effect tha t  the Highvay Commission maintained a cul- 

r e r t  under a highway in such manner a s  to cause the waters of a creck, 
after a heavy rain, to wash away the foundation of the building leased by 
petitioners, cnusirig the destruction of the wall of the building. resulting in 
clam-ge to petitioners' stock of goods, extra expense, and loss of profits, 
Irt~lrl insufficii.l:t to state a cause of action for n "taking", since no allow- 
ance maF bc lint1 for damage to personal prol~erty a s  distinguished from 
fixtures. 

APPEAL by petitioners from ilIcConnel1, J., Kovember-December 
19G4 Session of IREDELL. 

This appeal is from a judgment which sustained the State Highway 
Commission's demurrer to the petition and disnlissed "this proceeding." 

Carswell  & Just ice  and Hugh G. Mi tche l l  for petitioner appellants.  
A t torney  General Bru ton ,  Ass is tant  A t torney  General L e u i s ,  Tr ial  

A t torney  Rosser and R. A. Hedr ick ,  Associate Counsel ,  for respondent 
appellee. 

PER  CURIA^^. -4s stated in petitioners' brief, their allegations herein 
"are substantially identical with those" in the companion case of Sher- 
d l  v. Iizghzc.ay Con~nzzsszon, an te ,  643, 142 S.E. 2d 653. Petitioners 
alleged they, as lessees, operated a grocery store in the Sherrill build- 
ing on South Center Street, Statesville, S. C., and that ,  on account of 
the destruction of the south wall of said building on October 14,  1959, 
(1) their stock of goods was damaged, ( 2 )  they incurred extra ex- 
pense, and 13) they lost profits, to their damage in the aggregate 
amount of $2,800.00. 

In  N i d g e t t  21. H z g h u n y  Commission,  260 K.C. 241, 132 S.E. 2d 599, 
it was held the complaint stated "a legally cognizable cause of action 
for daniagcs by reason of the appropriation of land for public use." The 
plaintiff alleged ~ a l u a b l e  perqonal property was in the buildings on his 
lands. With reference thereto, the Court, in opinion by RIoore, J., 
said: "The allegations of damage to personal property, h o ~ e r e r ,  are 
not sustained. Under the circumstances of this case and the permanent 
nuisance theory upon which it is mairltained an action for the 'taking' 
of movable personal property may not be upheld. There is no permanent 
nuisance n-ith respect to such property and the damage thereto is re- 
garded as incidental and not direct. Furthermore, the Highway Com- 
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mission has no authority to appropriate personal property for public 
use. G.S. 136-19. 'Ko allowance can be made for personal property, as 
dist~nguielled from fixtures, located on the condemned premises. . . .' 
29 C.J.S., Eminent Domain, 3 1 7 5 s ( l ) ,  13. 1045. Under the facts al- 
leged, any injury to pcrsonal property i* da?munz absque injurin. See 
Wzllzams v. IIzghway Commission, 222 N.C. 141, 113 S.E. 2d 263; 
Penzbe~ton v. Gwensboro, 208 K.C. 46G, 181 S.E. 258." 

Applying the law as stated In iUidyett, i t  is held that the petition 
herein fails to state facts sufficient to constitute a cause of action. 
Hence, the judgment of the court below is affirmed. 

Affirmed. 

HIGH P O I S T  SURPLUS COMPANY, INC. v. ROBERT PLEASANTS, SHERIFF 
O F  WAKE. C ~ C K T ~ ,  NORTH C.\ROLIX~, W. H.  TRENTMAN, CH~IRMAK, SND 
BILLY I<. EIOPI<ISS. JAMES L. JUDD, W. J. BOOTH, SR., VASSAR P. 
SHEARON. JOE TI'. BARBER ASD SWASSIE  D. BRYAN, CO~IMISSIONERS, 
BOARD O F  COUXTY C O M ~ S S I O N L R S  FOR WAKE ~OUSTT,  SORTH CAROLINA. 

(Filed 18 June,  1963.) 

1. Constitutional Lam § 4- 
While ordinarily tlie constitutionality of a criminal statute may not be 

tested by injunction proceedings, this rule is subject to exception if the 
enforcement of a s ta tn t r  or ordinalice would result in irreparable injury 
to property o r  personal rights. 

2. Same; Rlunicipal Corporations § 34- 
The proprietor of a mercantile establishment doing a large percentage of 

its business on Snndns inap maintain a n  actioil to  enjoin the enforcement 
of a111 ordiliance l~rohibiting tlie sale of n~erchanclise on Sunday. 

3. Counties § 1 ;  Municipal Corporations 9 4- 
Neither counties nor municipalities ha re  any inherent powers and have 

power to enact police regulations only pursuant to statutes delegating to 
tliem, resl~ectirely, a portion of the State's policr power, and therefore the 
p o ~ e r  of counties ant1 the power of munici~ali t ies to enact such regulations. 
being drriretl fro111 separate stxtutes, a r e  not the same. 

4. Statutes S 2- 
A statute tielcyatinq to counties the poner  to prohibit tlie sale of mer- 

c l iandi~e  on Sunday is a statute pertaining to tlie regulation of trade within 
tlle l]ur\ ieu of Art. 11, # 29, of the  State Con.titution, notwithstanding 
tha t  i ts  ultimate pu r lme  is to protect the public welfare rather than tile 
regulation of trade. 
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5. Same- 
A statute is either general or local mithin the purview of Art. 11, $ 29 

of the State Constitution, depending upon ~rhetlier or not it operates uni- 
formly throughout the Statc within all areas coming within its purview, 
and n statute is general notwithstanding its application is limited to areas 
or subjects coming within classifications therein set out, provided the classi- 
fication> are reasonable and baaed on rational difference of situation or con- 
dition. 

6. Same; Counties g 3.1; Municipal Corporations § 27- Statute per- 
mitting designated counties to enact Sunday ordiliances held void. 

G.S. 153-0(.;.3) conferring upon rlesignated counties the 130n7er to enact 
ordinances regulating the sale of nlercl~andise on Sunday in unincorporated 
areas and in coryor~ted areas within the county when the gvrerning bodies 
of snch incorporated areas ngree b7 resolution to such regulation, but 
~ ~ l i i c l i  expressly exempts nan~ed counties from its application, he7d uncon- 
stitutional as a local statute regulating trade, there being no reasonable 
distinction gemlane to the lmrpose for which Suncla~ obserrance laws are 
designed between t l ~ c  counties induded and those excluded so as to form 
n basis for classification, and the fact that the statute is permissive in that 
it takes effect only when inroked by action of the county conmiissinners of 
an included count7 does not affect this result. since the ralidity of the 
statute must be judged by what is possible under it. 

APPEAL by plaintiff from Carr, J., March 1, 1965, Regular Civil Ses- 
sion of WARE. 

This action mas instituted on 3 April 1964, as a class action, to perma- 
nently enjoin the enforcement by defendants of an  ordinance or regu- 
lation entitled "Resolution Regulating Sunday Sales of Goods, Wares 
and llerchandise" adopted by the Board of County Commissioners of 
Wake County on 2 March 1964. 

The resolution was adopted pursuant to the provisions of Chapter 
1060 of the Session Laws of 1963, codified as G.S. 153-9(55). It pur- 
ports to make i t  unlawful, effective 31 hlarch 1964, "to conduct, operate 
or engage in or carry on within Wake County on Sunday any business." 
Certain specified classes or types of business are excluded; amuse- 
ments, games and sports are permitted after 1:00 P.M. on Sundays. 
The regulation applies "within the corporate limits and jurisdiction of 
any incorporated city or town (in Wake County),  whose governing 
body, by resolution, agrees to this ordinance or regulation." The City 
Council of the City of Raleigh adopted a resolution on 2 l l a rch  1964 
agreeing to the regulation. 

Plaintiff seeks a permanent injunction to prevent the enforcement of 
the regulation by the Sheriff and County Commissioners of Wake 
County. Plaintiff complains and alleges in substance that  it has and 
maintains a mercantile business in the City of Raleigh, it sells mer- 
chandise on Sunday, the sale of much of its merchandise is prohibited 
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by the ordinance, its Sunday salcs ( ~ n d  sue11 :ales of similar businesses) 
of good> tlius prohibited is a substant~al  "dollar-volulne of buqiness," 
the enforeemcnt of the regulation ~vi l l  cause nreparahlc injury to plam- 
tiff and those snnilarly sltuated and they llavc no adequatc rcnlcdy a t  
law, and the ordinance and tile statute y~ursunnt to Wl l i~ ! l  it  was adopted 
are unconstitutional (specifying). 

X tcnlpornry restraining order was issued. On 13 April 1964 defen- 
dants demurred to tlic complaint on the ground that  tlie coinplaint does 
not state facts sufficient to constitute a lause of action. At the hearing 
on 17 April 1964, Bickett, ,J., sustained the demurrer and dismissed 
tlie action, but, in his discretion and purwnnt to G.S. 1-500, he continued 
the temporary restraining order until the cahe could be heard and de- 
termined on appeal. The appeal was heard in Supreme Court a t  the 
Fall Term 1964, and the opmion, delivered by Parker, J., was filed 29 
January 1963. S u ~ p l z i s  C'o. v. Pleasants, 263 N.C. 587, 139 S.E. 2d 692. 
See that  opmion for a more particular recital of the allegations of the 
original complaint. We affirmed the ruling below sustaining the demur- 
rer, for the reason that  the original complaint did not set out the reso- 
lutions of the County Commissioners arid City Council, matters of 

we could not take  judicial notice, and for the further reason tha t  
the facts alleged in the complaint did not show that  plaintiff and those 
similarly situated were aggricvcd by the regulation. We  reversed the 
dismissal of the action, however, because of plaintiff's right to move for 
leave to amend. 

On 22 February 1965 plaintiff moved to amend the complaint and for 
temporary injunction. P l e ~ s ,  J . ,  heard the motions, issued temporary 
restraining order, and granted plaintiff leave to amend. Plaintiff filed 
amendment to the coniplaint on 1 March 1963, supplying the resolu- 
tions and deficiencies noted in our former opinion. 

Defendants again dcmurrcd on the ground that the complaint does 
not state facts sufficient to constitute a cause of action, asserting with 
specificity that  the statute, G.S. 153-9 (55), and the resolutions adopted 
pursuant thereto are valid and constitutional, and that  plamtiff may 
not challenge the constitutionality of the statute in an  action to enjoin 
its enforcement. The demurrer was sustained, but the temporary re- 
straining order was continued (G.S. 1-500) pending tlie outcome of ap- 
peal to  the Supreme Court. 

Cannon, TT701fe & Coggin and Broughton & Broughton for plaintiff 
appellant. 

T h o m a s  A. R a n k s  for defendants appellees. 
S m i t h ,  Leach, Anderson 8 Dorsett and C. K.  Brown,  Jr., for Nor th  

Carolina Merchants Association, Amicus C'uriae. 
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LIOORE, J. Plaintiff's thesis is tha t  Wake County's Sunday ob- 
servance ordinance and the statute pursuant to which i t  mas adopted 
are unconstitutional and the enforcement of the ordinance should be 
enjoined. 

There is a well established rule tha t  the constitutionality of n stat- 
ute or ordinance purporting to create a criminal offense may not be 
challenged and tested by suit in equity to enjoin the enforcement of 
such statute or ordinance, for the reason that  the unconstitutionality 
thereof may be pleaded as complete defense in a prosecution for viola- 
tion of such statute or ordinance and such defense is ordinarily an  ade- 
quate remedy a t  law for one adversely affected. Walker v. Charlotte, 
262 S .C.  697, 133 S.E. 2d 531 ; Smith u. Hauser, 262 X.C. 735, 138 S E. 
2d 505; Ice Cream, Inc,  v. Hord, 263 9 . C .  43, 138 S.E. 2d 816. Bu t  
there is an exception to the rule, as well established as the rule itself, 
that  equity jurisdiction will be exercised to enjoin the threatened en- 
forcement of a statute or ordinance which contravenes our Constitu- 
tion, where i t  is essential to protect property rights and the rights of 
persons against injuries otherwise irremediable. Speedway, Inc. v. Clay- 
ton, 247 S . C .  528, 101 S.E. 2d 406; Davis v. Charlotte, 212 N.C. 670, 
89 S.E. 2d 406. The facts and circumstances set out in the coniplaint in 
the case a t  bar, all of which are admitted by defendants for the pur- 
pose of testing the complaint by demurrer, are sufficient to invoke the 
equity jurisdiction of the court and to persuade us to consider the con- 
stitutionality of the challenged ordinance and statute. 

I n  1963 the  General ilssembly enacted a statute - S.L. 1963, C. 1060, 
8s  1, 11/2, codified as G.S. 153-9 (55) -providing: 

"The boards of commissioners of the several counties have 
power: . . . (55) I n  that  portion of the county, or any township 
of the county, lying outside the limits of any incorporated city 
or town, . . . to define, prohibit, abate, or suppress all things det- 
rimental to the health, morals, comfort, safety, convenience and 
welfare of the people including but not limited to the regulation 
and prohibition of the sale of goods, wares and merchandise on 
Sunday . . .: Provided, tha t  the board of county commissioners 
may make such regulations applicable within the limits of any in- 
corporated city or town, or within the jurisdiction of any incorp- 
orated city or town, whose governing body, by resolution, agrees 
to such regulation, and during such time as the governing body 
continues to agree to such regulation. 

"This subdivision shall not apply to the following counties: Ala- 
mance, Alexander, Alleghany, Anson, Aslie, Avery, Cabarrus, 
Caldwell, Carteret, Catawba, Chatham, Cherokee, Clay, Craven, 
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Dare, Duplin, Gaston, Graham, Halifax, Harnett, Hoke, Jackson, 
Johnston, Jones, Lee, Lenoir, ?\lacon, Madison, Onslon-, Panilico, 
Pasquotank, Fender, Pit t ,  Polk, Ranclolph, Richmond, Rowan, 
Rutlierforcl, Scotland, Stokes, Surry, Swain, Transylvania, War- 
ren, V-a tn~~ga ,  \T7illies, Jl'ilson and Tanccy." (48 in nuinher). 

On 6 ,January 1964 the board of county commissioners of Wake 
County, declaring "that there e&ts a clear and present need to redrict 
the carrying on of business activities on Sunday . . . in the furtlier- 
ance of tlie general ~velfare and in ordcr to provide for the due obser- 
vance of Sunday as a day of rest and to protect and promote the pub- 
lic health, general welfare, safety and moral. of the citizen.," ordained 
that, effective 31 Xlarch 1964, "it is prohibited and unlan,f~~l  to con- 
duct, operate or engage in or carry on within Wake County on Sun- 
day any business ewept" (specified l~u~inesses and activities), and 
that this regulation "shall apply within the corporate limit. and juris- 
diction of any incolporatc~d city or t o m ,  whose governing body, by 
resolution, agrees to this ordinance and rtgulation." On 2 March 1964 
the City Council of the City of Raleigh :~clopted a resolution agreeing 
to the regulation. 

Plaintiff's nlercnntilc establishinent i~ located within the limits and 
jurisdiction of the City of Raleigh. It 113s regularly conducted its busi- 
ness on Sunday. Sunday sales of inost of its merchandise are prohibited 
by tlie ordinance. 

I t  will he observed that  the ordinance regulating and restricting 
plaintiff's business is not an ordinance initiated and promulgated by 
tlie City of Raleigh pursuant to its oTvn power and authority; i t  is an 
ordinance adopted by the County of Wake pursuant to the statute 
above set out. The distinction is vital and important. The power and 
authority of municipalities and of countie~ to legislate and malie ordi- 
nances and regulations are not derived from the same statutes and laws 
-a  fact which apparently is not generally understood, or is over- 
looked. Neither counties nor municipalities have any inherent legisla- 
tive poxvers. Counties are instru~nentalitics and agencies of the State 
government and are subject to its legislative control; they possess only 
such powers and delegated authority as the General Assembly may 
deem fit to confer upon them. Ralnsey v. C'onzrs. of Cleveland. 2-16 N.C. 
647, 100 S.E. 2d 5 5 ;  Martin v. Co?nrs. of Wake, 200 N.C. 354, 180 S.E. 
777. -4 inunicipnl corporation is a creature of the General Assembly, 
has no inherent powers, and can exercise only such powers as are ex- 
pressly conferred by the General .4sscmbly and such as are necessarily 
implied by those expressly given. State 21. JIcGee, 237 N.C. 633, 75 
S.E. 2d 783. The General Assembly, exercising the police polwr of the 
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State, may legislate for the protection of the public health, safety, 
morals and general welfare of the people. State v. Chestnutt, 241 K.C. 
401, 83 S.E. 2d 297. 14istorically, the General Assembly has more read- 
ily and frequently delegated police power and the authority to make 
regulations for the inlpleinentation thereof to cities and towns than to 
counties - due undoubtedly to the greater necessity in the past for 
regulations for the promotion and preservation of health, safety, public 
peace and morals in crowdcd urban areas than in rural con~inunities. 
Sunday observance statutes and ordinances derive their validity from 
the State's police power, the power to provide for the general welfare. 
State v. Chestnutt, supra. 

The General Assembly, by G.S. 160-52 and G.S. 160-200(6), (7) and 
( l o ) ,  has delegated to municipalities the power and authority to enact 
ordinances requiring the observance of Sunday. These are general stat- 
utes, conferring authority upon all cities and towns within the State, 
without exception. G.S. 160-199. RIunicipal ordinances regulating the 
observance of Sunday, made pursuant to the foregoing statutes, have 
been upheld by this Court where the classifications of those affected 
are based upon reasonable distinctions, the ordinance affects alike all 
persons similarly situated, and the provisions of the ordinance has some 
reasonable relation to the public peace, welfare and safety. Charles 
Stores v. Tucker, 263 N.C. 710, 140 S.E. 2d 370; Clark's Charlotte, Inc. 
v. Hunter, 261 N.C. 222, 131 S.E. 2d 364; Davis v. Charlotte, supra; 
State v. XcGee, supra; State v. Trantham, 230 S . C .  641, 55 S.E. 2d 
198. 

The Wake County ordinance in question was adopted pursuant to 
G.S. 153-9(53), set out above, purporting to confer upon county com- 
missioners poITer and authority to enact Sunday observance laws. Plain- 
tiff contends that i t  is a local statute, contravenes Article 11, section 29, 
of the Constitution of North CaroIina, and is therefore void. TT7e agree. 

Article 11, section 29 of the Constitution provides in pertinent part: 

"The General Assembly shall not pass any local, private or 
special act or resolution . . . regulating labor, trade, mining or 
manufacturing. . . . Any local, private or special act or resolution 
passed in violation of the provisions of this section shall be void. 
The General .4sseinbly shall have power to pass general l a w  regu- 
lating matters set out in this section." 

An act which restricts or regulates the operation, engaging in or 
carrying on of business, or prohibits the sale of merchandise on Sun- 
day regulates trade. Treasure City, Inc. v. Clark, 261 N.C. 130, 133, 
134 S.E. 2d 97. Trade within the meaning of Article 11, section 29 of 
our Constitution is a business venture for profit and includes any em- 
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ployment or business emharked in for gain or profit. Speedway, Inc. v. 
Clayton,  supra; State v. Dzzon, 213 N.C. 161, 1 S.E. 2d 521. We  do not 
agree w ~ t h  defendants' contention that  the nature of a statute is de- 
termined entnely by the ultimate results and effects it is des~gned to  
achieve in the proniot~on of the many facets of the public welfare; its 
characterization is more specifically and posit~vely designated by what 
i t  actually does, tlie means it ernployc, the area 111 n.lilr11 i t  d~rectly op- 
elates, the acts i t  seeks to prohibit. 

Artlcle 11, section 29 of our Constituiion was adopted by a vote of 
the people in 1917. During each of the four sessions of the General As- 
sembly, next preceding the adoption of the said 1917 amendment to the 
Constitutlon, niore than 80% of the laws passed were local, private and 
special. I t  was the purpose of tlie amendment to free the General As- 
sembly from the enormous amount of petty detail which had been oc- 
cupyng  its attention, to enable it to tlevotc more time and attention 
to general legislation of btatewide interest and concern, to strengthen 
local self-government by pror~ding for the delegation of local matters 
by general laws to local authorities, arid to require uniform and co- 
ordinated action under general laws on matters related to tlie welfare 
of tlie whole State. The amendment rernoved some sixteen or more sub- 
jects from the field of local, private and special legislation-among 
them, regulation of trade. JIcIntyre v. Clarkson, 254 N.C. 510, 119 S.E. 
3d 888; Board of Health v. Comrs. of S a s h .  220 S .C.  140, 16 S.E. 2d 
677. I t  1s tllc fundaln~ntal  l a x  of the State and may not be ~gnored.  

statute is either "general" or "local"; there is no middle ground. 
If G.S. 153-9(53) is "local," i t  is vozcl by the express provisions of 
Article 11, sectlon 29 of the Constitutlon. We have set out and fully 
d~scussed in JIcIn tyre  v. Clarkson, szrpm, the definitions, principles and 
guides for deternnnmg whethcr a statute 15 general or local. Applying 
these, we conclude that  G.S. 153-9(35) is :t local statute. It excepts 48 
counties from it3 operation; i t  is applicable in only 5 h o u n t i e s .  How- 
ever, the number of counties included or excluded is not necessarily de- 
terminative. Conceivably, a statute may be local if i t  excludcs only 
one county. On the other hand, i t  niay b(. general if i t  includes only one 
or a few countics. It is a nlatter of classification. For the purposes of 
legislating, the General Assembly may and does classify conditions, 
persons, places and tlimgs, and classificntion does not render a statute 
"local" if the classification is reasonable and based on rational d~ffer- 
ence of situation or condition; " 'universal~ty is immaterial so long as 
those affected are reasonably different from those excluded and for the 
purpose of the statute there is a logical basis for treating them in a 
different manner.' " A law is local, " 'where, by force of an inherent 
limitation, i t  arbitrarily separates some places from others upon which, 
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but for such limitation, it would operate, and where i t  embraces less 
than the entire class of places to which such legislation would be neces- 
sary or appropriate having regard to the purpose for which the legis- 
lation was designed, and where classification does not rest on circum- 
stances distinguishing the places included from those excluded.' " On 
the other hand, a law is general " 'if i t  applies to and operates uniformly 
on all the members of any class of percons, places or things requiring 
legislation peculiar to itself in matters covered by the law.' . . . Classi- 
fication must be reasonable and germane to the law. It must be based 
on a reasonable and tangible distinction and operate the same on all 
parts of the State under the same conditions and circumstances. Classi- 
fication must not be discriminatory, arbitrary or capricious." Mclnlyre  
v. Clarkson, supra. 

Neither the statute itself nor the  appellees in the instant case sug- 
gest any reasonable distinction, germane to the purpose for which the 
Sunday observance law JTas designed, between the counties included 
and those excluded, forming a basis for classification. There is nothing 
of which we may take judicial notice which indicates tha t  a Sunday 
observance  la^^ is more necessary or appropriate for the welfare of Wake 
County than for the welfare of Xlamance, Catawba, Gaston or Wilson 
(excluded counties). The counties included and those excluded are sim- 
ilarly distributed geographically from the mountains to the coast. For 
each county included there is one or more excluded counties compar- 
able in location, geography, population, activity, trade, industry and 
social structure. It is clear that  the General Assembly did not intend 
that  the statute have uniform statewide application to all similarly 
situated and conditioned in relation to the purposes of the law. 

The present case is indistinguishable in principle from Treasure Ci ty ,  
Inc. v. Clark,  supra. That  case deals with the constitutionality of a 
Sunday observance law, G.S. 14-346.2, from the operation of which there 
TTere excluded 23 counties, 4 townships, and parts of three counties. The 
statute was held to be regulatory of trade, local in nature by reason of 
failure of rational classification, and void. Appellees attempt to dis- 
tinguish Treaszue C i t y  on the ground that  the statute involved was 
mandatory  herea as G.S. 133-9(55) is permissive and takes effect only 
 hen invoked by action of the county con~missioners of an included 
county. This argument is not valid. Mclntyre  v. Clarkson, supra, struck 
down a permissive statute for want of proper classification. A statute's 
validity n1u.t be judged not by n-hnt has actually been done under it 
but by what is possible under it. State v. TVilliams, 253 N.C. 337, 347, 
117 S.E. 2d 444. 

The judgment below is 
Reversed. 
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(Filcd 18 June, l9G3.) 

1. Trial # 36- 
In  a trial by the court under agreement of the parties the rules of evi- 

dence :Ire uot so strictly enforced as in a jury trial, and i t  will be pre- 
sunietl tliut the jutlge diiregardccl any incoml)etent eridencc that may have 
been admitted unle<s it  afiirniatirelj appears that hc  was influenced 
thereby. 

2. Appeal and Error 3 40- 
I n  a trial by the court under agreement of the parties, the judge's find- 

ings of fact are as coi~clusive as a verdict of a jury when such findings a re  
supported by conipetent eridence and the stipulation of the parties, even 
tllougl~ incon~petciit and irrelevant evidence may also have been admitted. 

3. Appeal and Error 3 21- 
An afsignment of error to the judge's conclusion of law and the signing 

of the judgment presccts for review whether error of law appears on the 
face ot the record proper, which includes whether the facts found are 
suflicient to support the conclusion of law and judgment and whether the 
judgluent is regular in form. 

4.  Insurance 3 66.1- 
The limits of insurer's liability under a policy must be determined by a n  

analysis and examination of its prorisions, and insurer may be obligated to 
pay costs or interest on a judgment rerovered against insured even though 
such pnynient brings the total payments of insurer beyond the stated policy 
limit. 

5. Same- 
Whrre a policy of automobile liability insurance obligates insurer to pay 

"* * * and all interest accruing after entry of juclgnlerit until the company 
has paid or tendered or deposited in court such part of such judgment a s  
does not exceed the limit of the companfs liability * * *," insurer's lia- 
bility for i11tere.t is not limited to interest on that part  of the judgment 
within the stated limit of liability, but insurer is obligated to pay interest 
on the entire judpment ~rcovered against insured from the date of the judg- 
ment until the an~ourit of tlir policy limit has been tendered, offered or paid. 

6. Appeal and Error 40- 
Where t l i ~  findings of the trial court do not support the court's conclu- 

sion of law and judgment. the cause must be remanded for the proper con- 
clusion of law and judgment upon the facts found. 

APPEAL by plaintiff from Riddle, S.J., 19 October 1964 non-jury Civil 
Session of ~VECKLENRURG. 

Civil action by a judgment creditor of defendant's insured against 
the insured's liability carrier. 
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It is stated in appellant plaintiff's brief, and not controverted in de- 
fendant appellee's brief, that ('the parties waived a jury and agreed to 
allow the court to find the facts and conclusions of law." I t  would 
seem that the fact that the case was heard a t  a non-jury session con- 
f i r m  that statement. This is a summary of Judge Riddle's findings of 
fact: 

Defendant, Home Insurance Company, a New York corporation, au- 
thorized to transact and transacting business in this State, issued a 
1960 North Carolina assigned risk automobile liability policy, with 
limits of $3,000 for each injury and $10,000 for each accident, to Preston 
Douglas Grier, Jr., and said policy was in full force and effect on 23 
November 1960, and covering Grier's 1958 Chevrolet automobile. 

On 23 November 1960 plaintiff's incompetent was seriously injured 
while riding as a passenger in a 1938 Chevrolet automobile owned and 
operated by Preston Douglas Grier, Jr .  

Plaintiff prosecuted a civil action against Preston Douglas Grier, Jr., 
and against Charlotte City Coach Lines, Inc., on behalf of his incoin- 
petent in the llecklenburg County superior court, and a t  the regular 
schedule "B", 3 December 1962 civil session of Rlecklenburg County 
superior court obtained a judgment against Preston Douglas Grier, Jr . ,  
in the amount of $79,500. (Another codefendant in that action was 
Wayne Heath Thomas, the driver of the bus of Charlotte City Coach 
Lines, Inc. The jury exonerated Thomas and the Coach Company, and 
plaintiff of contributory negligence, and awarded $79,500 damages 
against Grier. Plaintiff appealed assigning errors in the charge with 
reference to defendants Thomas and the Coach Company. This Court 
found no error. ~IIayberry 21. Coach Lines, 260 N.C. 126, 131 S.E. 2d 
671.) 

The judgment in behalf of plaintiff's incompetent for $79,500 against 
Preston Douglas Grier, Jr., was entered on 12 December 1962. Grier 
gave notice of appeal, and Home Insurance Company made up and 
served on plaintiff a statement of case on appeal. Subsequently Grier 
authorized Home Insurance Company to abandon the appeal, and his 
motion for permission to abandon his appeal was allowed by the court 
in March 1963. 

On 5 April 1963 Home Insurance Company paid the sum of $5,000 
to the clerk of the superior court of Mecklenburg County to apply on 
the $79,500 judgment obtained by plaintiff against Grier, which was the 
limit of liability coverage of Home Insurance Company under its policy 
issued to Grier for bodily injuries to any one person in one accident. 
When Home Insurance Company filed its answer in the instant case on 
11 February 1964, i t  paid to the clerk of the superior court of Meck- 
lenburg County the sum of $93.70, representing interest a t  6% from 
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12 December 1962 until 3 April 1963 on the $3,000 it liad formerly paid 
to tlic clerk of the supenor court of l\lccklenburg County to be applied 
to the $79,500 judgment obtained by plaintiff against Grier. 

Defendant's 1960 assigned risk autolnobile liability policy issued to 
Grier covering his 1958 Chevrolet automobile, and in force on 23 KO- 
venlber 1960, c~ontaincd tlie following lnzuring Agreements: 

'TI. Defense, Settlement, Supplementary Payments: With re- 
spect to such insurance as is affortled by this policy for bodily in- 
jury liability and for property damage liability, the company 
shall - 

" (a )  defend any suit against tlie insured alleging such injury, 
sickness, disease, or destruction and seeking damages on account 
thereof, even if such suit is groundless, false or fraudulent; but 
tlie company may nlalie such inveutigation, negotiation and scttle- 
ment of any claim or suit as i t  deeins expedient; 

" (b)  (1) pay all premiums on bonds to release attachments 
for an amount not in excess of the applicable limit of liability of 
this policy, all premiums on appeal bonds required in any such de- 
fended suit, the cost of bail bonds required of tlie insured in the 
event of accident or traffic law violation during the policy period, 
not to exceed $100 per bail bond, but without any obligation to 
apply for or furnish any such bonds; 

"(2) pay all expenses incurred by the company, all costs taxed 
against the insured in any such suit and all interest accruing after 
entry of judgment until the company has paid or tendered or de- 
posited in court such part of such judgment as does not exceed the 
limit of the company's liability thereon; 

"(3) pay expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be imperative a t  the 
time of the accident; 

" (4)  reimburse the insured for all reasonable expenses, other 
than loss of earnings, incurred a t  the conipany's request; 
"and tlie amounts so incurred, except settlements of claims and 
suits, are payable by the company in addition to the applicable 
limit of liability of this policy." 

As early as May 1958 defendant changed its family automobile pol- 
icy to provide expressly for payment of interest on the entire amount 
of judgments. Yet, defendant down to the present time has preserved 
the same wording in its assigned risk automobile liability policies which 
appears in the Grier policy. 
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On 29 January 1962 defendant's counsel wrote counsel for plaintiff 
offering t o  pay the full limits cf it;: $3,000 coverage in exchange for a 
release or a covenant not to sue Grier, and repeated its offer on 17 
February 1962. ,kt all times, before and a f t a  judgment against Grier, 
Home Insurance Company  as will~ng to pay its entire comrage l m i t  
of $3,000 in settleinent or other diq)oGtion of p!aintiffls claim against 
Grier. 

Based upon his findings of fact. Judge Riddle made the following 
conclusion of law: 

l l *  * * the Court is of the opinion that  the assigned risk auto- 
mobile policy which the insured Gricr had did not provide for 
payment of interest on any sum greater than $3,000, and that  the 
only obligation of the defendant with regard to payment of in- 
terest on the judgment was to pay interest on $5,000 from the time 
of the rendition of the judgment until the defendant paid into 
court $5,000, which was the principal amount of its coverage." 

J17hereupon, he ordered and adjudged that  plaintiff recover from de- 
fendant the sum of $93.70, which defendant has heretofore paid to the 
clerk of the superior court of Meclilenburg County, and nothing more, 
together with the costs of the action. 

From the judgment, plaintiff appeals. 

Bradley, Gebhardt, DeLaney & Millette by Paul  B. Guthery, Jr., 
for plaintiff appellant. 

Helms, Mulliss, McMillan & Johnston by James B. McMillan for 
defendant appellee. 

PARKER, J. Plaintiff has a number of assignments of error to the 
admission of evidence over his objections and exceptions, and to the 
judge's findings of fact. All these assignments of error are overruled. 

When the parties waived a jury trial, Judge Riddle occupied a dual 
position: he was the judge required to lay down correctly the guiding 
principles of law, and he was also the tribunal compelled to find the 
facts. I n  such a trial the rules of evidence as to the admission and ex- 
clusion of evidence are not so strictly enforced as in a jury trial. If 
there mas incompetent evidence admitted, it will be presumed i t  was 
disregarded by the judge in making his decision, unless i t  affirmatively 
appears that  the action of the judge mas influenced thereby. Bizzell v. 
Bizzell, 247 N.C. 590, 101 S.E. 2d 668. 

Defendant alone introduced evidence, except there was admittcd in 
evidence a stipulation as to certain facts agreed upon by the parties in 
open court. Most of the evidence admitted was competent, and even if 



662 IN THE SUPREME COURT. [264 

irrelevant evidence was admitted, its admission was not prejudicial to 
plaintiff. The judge's findings of the crucial facts are amply supported 
by competent evidence and by tlie stipulation entered into by tlie par- 
ties, and are as concluslw on appeal as tlie verdict of a jury. Strong's 
K. C. Indclx, T-01. I, Appeal and Error S 49. 

Plaintiff further assigns as error the judge's conclusion of law and the 
signing of the judgment. This assignment of error raises the question as 
to whether an error of Inn. appears on the face of tlie record proper. 
This includes the question n liether tlw f'ncty found by the judge are 
sufficient to support 111s conclusion of law and judgment, a i d  whether 
the judgmeiit is legular in form.  strong'^ K. C. Index, 'i'ol. 1, h p p e d  
and Error $ 2. 

The question for decision in tlus case iz wlietlier Home Insurance 
Company, the liability insurer, is rcquiled to pay Interest on tilt entire 
judgment of $79,300 rendered in p1:tintlff's favor against Glier, its in- 
sured, from 12 Deceml~er 1962, tlie date on wliich the judginent was 
entercd, until 5 Aipril 19Ci3, the date on which defendant paid $3,000 
to the clerk of the superior court of 3Ieclilenburg County to be applied 
to thc judgment obtained by plamtlff againzt Grier, wliicll n x s  the limit 
of liability coverage undcr its ~ ~ o l ~ c y  is+ued to G ~ l e r  for bodily injurics 
to any one person in one accident, as contended by plaintiff. or only 
interest on that part of the ~ildgllleiit ~~,111cli represents the ~ ,o lwy  limit 
of $5,000, as contended by defendant. On this question there is con- 
siderable conflict in the cases elsm-liere. Powell z,. T. A. & C. Taxi, 
Inc., 104 K.H. 428, 188 -4. 2d 654 (1963) ; R i r e r  Val. Cart. Co. v. Hawk- 
eye-S.  Ins. C'o , 1'7 Ill. 2d 242, 161 N.E. 2d 101, 76 A.L.R. 2d 978 (1959). 
For n llst of caces tha t  hold that  insurer'. liability extends to interest on 
the entlre amount of iudginent, see Annot. 7G L1.L.R. 2d 987, $ 4. For 
a list of eases tha t  hold that  insurer's liakdity is limited to interest on 
the amount of tlie policy limit, see hnliot. 76 L.R. 2d 991, S 5. This 
question has not been resolved in this jnrisdiction. The determination 
of this ql~eshon neces2aril;v requires an analysis and exnnlination of the 
provisions In the insurmce policy here, as well as a choice of the pref- 
erable rule to be followed in this State. Pou'elL v. T. -4. & C. Taxl, 
Inc., supra. 

Plaintiff and defendant stipulnted and agreed in open court, inter 
d i n ,  as follows: "On April 3,  1963. the defendant Home Insurance Com- 
pany on behalf of Preston Dollglas Gncr.  Jr.,  paid tlic ~ u l n  of $3,009 
to the clerk of the superior court of Rfeclilenburg County, S. C. to 
apply on the judgment. This n x s  the >tated limit of the liability cov- 
erage of IIonle Insurance Company prowding injury to any one person 
in m y  one accident." This was also found as a fact by the judge. How- 
ever, in the Insuring Xgreen~ent in the Insumnce policy hrre entitled 
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"11. Defense, Settlement, Supplenlentary Payments," there is a clear 
ray of light indicating additional benefits. Section (b) (2) thereof 
reads as f o l l o ~ s :  "pay nl! cspenses inc7urrcd by the company, all costs 
taxed against the insured in any sucli suit and all interest accruing after 
entry of judgment untd the company has paid or tendered or deposited 
i n  court s u c h  parl of szcch judgment as does not exceed the limit of the 
compnny's lzabzlrtl/ the, eon." (Emphasis supplied.) 

Several observations may be made concerning section (b)  (2) quoted 
above. First, the phrase "all inter& accruing after entry of judgment" 
does not connote the thought of some interest, or pait  of the interest 
on the judgment, but rntlier conlpels the conclusion of all interest what- 
ever its amount in relation to the policy limits. Further, the phrase re- 
ferring to interest uses the word "judgment" without qualification, 
while in the same clause the phrase liinitlng the liability for interest re- 
fers to "such part  of such judgment as does not exceed the limit of the 
conlpany's liability thereon." Obviously, the insurer knew how to 
qualify the term "iudgment" to achieve the result that  i t  urges here. 
It did not do so. Powell v. T. A. & C. Taxi ,  Inc., supra; River Val .  
Cart. Co. v. f1azckeye-S. Ins. Co., supra; Unzted Services Automobile 
Association v. Russom, 241 F .  2d 296 (5th Cir. 1957), in all of which 
cases the insurance policy involved contained a provision identical with 
section (b)  (2) in the instant case quoted above. Second, it has been 
well-established law for many years that the insurer may be obligated 
to  pay costs or interest on a judgment recovered against its insured, al- 
though these terms may bring the total payment beyond the limits set 
in its policy. Powell v .  T .  A. & C. Taxi ,  Inc., supra; Brown v. Great 
Amerzcan Indemnity Co., 298 Mass. 201, 9 N.E. 2d 547, 111 A.L.R. 
1065; Xaryland Casualty Co. v .  Wilkerson, 210 F .  2d 245 (4th Cir. 
1954). Third, the language used in this section of the policy is consist- 
ent with the view that interest on the entire judgment until 5 April 
1963 should be allowed. Finally, section (a)  quoted above reads in 
part :  "* * * but the company may make such investigation, negotia- 
tion and settlement of any claim or suit as i t  deems expedient." I n  re- 
spect to this clause, the Supreme Court of Illinois said in a unanimous 
opinion in River Val .  Cart. Co. v .  Hawkeye-S.  Ins. Co., supra: 

"In addition, the realities of the relationship between the insurer 
and the insured argue against the insurer's interpretation [that its 
liability is limited to interest on the amount of the policy limit]. 
Under the terms of the policy the insurer has con~plete control of 
any litigation from 11-hich it might incur liability. The insured 
cannot settle with the plaintiff without releasing the insurer from 
its obligation. Any delay that may cause the accuinulation of in- 
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terest is thus the responsibility of the insurer. And until i t  has dis- 
charged its obligations under the policy it should bear the entire 
expense of this delay. 

"Insurers then~selves have recognized this. The National Bu- 
reau of Casualty Underwriters formerly included the clause now 
before us in its form of standard policy. It has now changed its 
forin to read 'all interest on the cntire amount of any judgment 
therein vliich accrues after ently of t!~e judgment.' I n  announcing 
the c h a n ~ e .  i t  said: 'Several court cases have held that  nil insurer's - ,  
ol~ligation to pay interest extends only to tha t  part of the judg- 
ment for which the insurer is liable. 'The respective rating commit- 
tees have agreed that  this is contrary to the intent. As a result, the 
w o r d l n ~  ~ i t h  respect to payment of interest in the new Family 
.Autoino\xlt~ Policy lias bccn rectnted, in older that  i t  be entirely 
clear tha t  all interest on the entire amount of any judgment, which 
accrues after entry of the judgment, is payable by the insurer un- 
til tlie insurer has paid or tendered or deposited in court tha t  part 
of the jldgment whirh doe.. not exceed the Illnit of the insurer's 
l iabil~ty thereon,' Rnmsey, 'Interest on ,Judgments under Liability 
Insurance Policies,' Insurance Law Journal KO. 414 (,July, 1957), 
p. 407, a t  p. 411." 

I n  accord Powell v. T. A. & C. T a x i ,  Im. ,  supra. 
I n  concidering the supplenlentary payments which the l ialdity in- 

surer agreed to pay in Pa r t  I1 of it* i n w i n g  agreements, there is addi- 
tional language which sulq~orts the validity of the reasons stated above. 
I n  addition to agreeing to pay the expenses of its insured, costs and in- 
terest, i t  lias specifically assumed the following obligation in Pa r t  I1 
quoted above: "and the amounts so incurred, except settlements of 
cla~nl, nntl si11t2. :IW pnynblc 1)y the co11q)::ng ~n addit.inn t o  t h c  applz- 
cablc l i 7 , z 1 i  o f  l r n h l i t ! ~  o f  this  policy." t Eniphacis supplied.) I n  respect 
to this clause, tlie Supreme Court of New Hampshire said in respect to 
an identical c l ~ u s n  of an autoinobile l~ahil i ty policy in Powell v. T. -4. 
& t?. T a x i ,  Inc., supra: 

"TThile this clnuse has not been d i w w e d  in the cases exten- 
sively, i t  does serve to strengthen the view that  the liability in- 
surer regarded such payment of interest and costs and other ex- 
penses as clearly supplcmcntary lo the applicable limits of the 
policy, and TT-ithout restricting such pnyments to that  part of the 
judgment that  is equal to  the policy limit." 

I n  the Powell caFe, the Supreme Court of New Hampshire further 
said : 
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"The insurer contends that the 'great weight of precedent' is 
that  liability is lim~ted to interest on the amount of the policy 
limit. I t  is doubtful if there is any great weight of authority sup- 
porting this view. Annot. 76 A.L.R. 2d 983, 987; 8 Appleman, In-  
surance Lam and Practice, $ 4899, p. 364. Cf. Carlile v. Vari, 113 
Ohio App. 233, 177 N.E. 2d 694. The view that liability is limited 
to  interest on the amount of the policy limit is generally supported 
by the older cases. Sampson v. Century Indemnity Co., 8 Cal. 2d 
476, 66 P.  2d 434, 109 A.L.R. 1162; Standard Accident Insurance 
Co. v. Winget, 197 F. 2d 97, 34 A.L.R. 2d 250 (9th Cir., 1952) ; 
Casey-Hedges Co. v. Southwestern Szlrety Co., 139 Tenn. 63. 201 
S.W. 137, L.R.A. 1918D, 184. Some of the cases cited in support 
of this view contain no discussion of why the insurer's liability for 
interest is restricted to interest on the amount of the policy limit. 
Rumford Falls Paper Co. v. Fidelzty R. Cas. Co., 92 Me. 574, 43 
A. 503; Cleghorn v. Ocean Accident & Guarantee Corp., 244 N.Y. 
166, 163 S.E. 87. Some of the cases cited in support of tllis rule 
such as Watseka v. Bituminous Casualty Corp., 317 111. App. 149, 
106 S . E .  2d 204, have been impliedly overruled by later cases in 
the same jurisdiction. To  the extent that there is any modern 
trend, it is in favor of the rule that the insurer's liability for in- 
terest extends to interest on the entire amount of the judgment. 
Plasky v. Gulf Ins. Co. (1960), 160 Tex. 612, 335 S.W. 2d 551; 
River Valley Cartage, Inc. v. Hawkeye-Security Ins. Co., 17 Ill. 
2d 242; Highway Casualty Co. v. Jolznston (1958 Fla.), 104 So. 2d 
734; 2 Richards, Insurance (5th Ed.) $ 233 (1962 supp.). We think 
the rule which allows interest on the entire amount of the judg- 
ment is consistent with the language used in the insurance policy 
and is not prohibited by public policy or any statutory provision 
in this state. R.S.A. ch. 265. 6 Blashfield (Part 2) Cyc. Auto- 
mobile Law & Practice, $§  4105.5 and 4106; Gowan, Provisions of 
Automobile and Liability Insurance Contracts, 30 Insurance Coun- 
sel J. 9G, 98 (1963) ." 

It is true that in Home Indemnity Co. v. Corie (1954)) 206 Misc. 720, 
134 K.Y.S. 2d 443, affirmed without opinion 286 App. Div. 996, 144 
X.Y.S. 2d 712, i t  was held in respect to an autonlobile liability policy 
apparently similar to  the one here that the insurer's liability was limited 
to interest on the amount of the policy limit only. However, it seems 
the opinion was rendered by a single justice and whether that assump- 
tion is correct or not, the opinion does not contain an analysis and ex- 
amination of the policy provisions, and the result reached is not con- 
vincing to us and is different from the result reached in the modern, 
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Jlal-BERRY v. I~SURANCE Co. 

well-reasoned cases of many other courts, many of which were rendered 
by courts of last resort. 

I n  Alford v .  Textzle Ins. Co. (1958). 248 N.C. 224, 103 S.E. 2d 8, 
the precise polnt presented for decision in the instant case was not 
raised in briefs of counsel for decision, and the precibe point for de- 
cision here was not decided by the Court in the Alford case. 

From our ex:imination of many cases, it appears tha t  the liability 
policy here contams what is termed tlie standard interest clause. The 
following cases support the view that  interest clauses in autonlobile pol- 
icies identical v i th  or similar to the  one here must be construed as 
creating a liability for interest on the entire judgment so as to render 
the insurer liable for interest on the entire amount of the judgment 
awarded plaintiff, until the amount of the  policy limit, plus interest 
on tlie whole judgment, has been tendered, offered, or paid. Powell v .  
T .  A. ck C. Taxz, Inc., supra; River Val. Cart. Co. v. Hawkeye-S. Ins. 
Co., supra; United Servzces Automobile Assoczation v .  l?zlssom, supra; 
and the cases cited in Annot. 76 ,4.L.R. 2d 987, 4. I n  our opinion, and 
wc so hold, these cases have reached the correct result, are based upon 
sound and elaborate reasoning and authority, and state the preferable 
rule, and we adopt that  rule a s  the law in this jurisdiction. 

Tlie learned judge's crucial findings of fact do not support his con- 
clusion of law and judginent, and he committed error in making his 
conclusion of lam and in rendering the judgment he did. Baied on his 
crucial findings of fact, he should have concluded as a matter of law 
that ,  under the terms of the liability pohcy here, the defendant, liabil- 
ity insurer, is required to pay interest on the entire judgment of $79,300 
rendered in plaintiff's favor against Grier, its insured, from 12 Decem- 
ber 1962, tlie date on which the judgment was entered, until 5 April 
1963, the date on which defendant paid $5,000 to the clerk of the su- 
perior court of lleclilenburg County to be applied to tlie judgment ob- 
tained by plaintiff against Grier, which was the limit of liability cov- 
erage under its pollcy icqued to Grier for bodlly injuries to any one 
person in one accident, and should have ordered and adjudged that  
plaintiff recover that  amount from defendant and that  defendant pay 
tlie costq. Tlie judgment bclon. is r e ~ e r w i ,  and the case is remsndcd 
to the l o ~ ~ c r  court with direction that based on the crucial findings of 
fact  it make a conclusion of law and enter judgmcnt in accordance wit11 
this opinion. Goodson 2). Lehmon, 223 X.C. 514, 517-18, 35 S.E. 2d 623, 
625. 161 h L R.  510, 513; 5 Jur .  2d, Appeal and Error, S 939. 

Reversed and remanded. 
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HOWARD CLINTON MOORE, EMPLOYEE V. BDAlIS ELECTRIC COMPANY, 
ISC. .  EMPLOYER; NOS-ISSURER AKD/OR INSURED BY ZURICH INSURASCE 
COJIPASY, CARRIER; GREAT AJIERICAN INSURASCE CO&IPANP, CAR- 
RIER. 

(Filed 18 June,  1965.) 

1. I n s u r a n c e  § 6; Mas te r  a n d  Se rvan t  § 78- 
W l ~ e n  a person operating a business a s  a n  individual incorporates the 

business, a n  insurer for the  indi\-idnal is not a n  insurer for the  corpora- 
tion, but if the insurer, after incorl~oration and with knowleclge thereof, 
charges and collects premiums, i t  waives its right to object to the assign- 
ment, and the co r~ora t ion  becomes the insured under the  policy. 

2. Mas te r  a n d  Se rvan t  8 80- 
While G.S. 97-99 prescribes tha t  notice of cancellation of compensation 

iusurance be by registered or certified mail, the transmission of notice to 
insured and not the method of i ts  transmission is  determinative, and if in- 
snreil actually receives a thirty-day notice of cancellation the coverage of 
the policy terminates a t  the expiration of the thirty-day period, notwith- 
stailding notice is received by ordinary mail. 

8. Mas te r  a n d  Se rvan t  3 94- 
Where the Industrial Commission fails to find facts in regard to whether 

insured received notice by o r d i r ~ a r ~  mai! of the cancellation of the policy, 
but holds that  cancellat~on was ine1fectivc in any event because notice was 
sent by or dinar^ mail, the award based upon the misapprehension of the ap- 
plicable law runst be set aside and the cause remanded for  a fincling of the 
determinative facts. 

4. In su rance  § 3- 
A "binder" is insurer's acknowledgment of its contract to protect the in- 

sured against casualty of a specified kind until a formal policy can be is- 
siled or until i c s ~ ~ r e r  gives notice of its election to terminate, and where 
there is a standard policy form specified by statute for  the contemplated 
insurance the binder relates to such standard policy forni. 

3. Mas te r  a n d  Se rvan t  8 80- 
The requirement of G.S. 37-99(a) of thirty days notice for termination 

of a policy of compensatic~n insnrance applies to a "binrler" a s  well a s  a 
formal policy, nild an  insurer mnj- not terminate the corerage of the  bincler 
as  to a clainl occurring less than tllilty days from insured's receipt of 
notice of t e rm~na~ ion .  G.S. 97-93. 

APPEALS by defendants Zurich Insurance Company (Zurich) and 
Great American Insurance Company (American) from Johnston,  J., 
Rlarch 1965 Session of R O C I ~ - G H A M .  

Plaintiff, an employee of Bdams Electric Company, Inc. (Employer) 
was, on February 7 ,  1960, injured n-lien replacing switch boxes in Field- 
cresi 3Iills in Reidsville. The injuries resultcd from an accident a:.is- 
ing out of and in the course of the employment. Employer and plaintiff 
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had accepted and mere bound by the provisions of the North Carolina 
Workmen's Conipensation Act. 

Plaintiff applied to the Industrial Cornmission for an  award of com- 
pensation. Based on the facts found, Cornmissioner Mercer, on October 
19, 1961, fixing, in part, tlie compensation due plamtiff, made an  
award. The a ~ v a r d  placed the responsibility of payment on Employer. 
The findings and conclusions reached by Commissioner Mercer were on 
appeal approved by the Con~n~ission,  but, reversed on appeal by the Su- 
perior Court. I t  was there adjudged American and Zurich, as insurance 
carriers, n-ere jointly liable for conipens:ition and medical payments to 
be made to or for plaintiff. Zurich and Aimerican appcaled from the 
judgment rendered by the Superior Court. We reversed, saying in the  
concluding paragraph of our opinion: "Because, in our opinion, the In- 
dustrial Commission failed to find the facts necessary for a determma- 
tion of the rights of the parties, the judgment of the Superior Court 
must be reversed in order tha t  it may remand to the Industrial Com- 
mission with directions to make necessary findings of fact on which 
the rights of the parties can be determined." Moore v. Electric Co., 259 
N.C. 735, 131 S.E. 2d 356. 

On remand to the Industrial Commission, Commissioner Mercer, 
~ i t h o u t  taking additional evidence, made findings of fact and conclu- 
sions of Ian-. Based on hi;: findings and conclusions, he made an  award 
in favor of plaintiff, holding Employer liable for the payments required 
to be made. Employer esccpted to the findings, conclusions and award, 
and appealed to the Full Commission. 

The findings made by the Commission, pertinent to a determination 
of these appeals, are summarized or quoted in the opinion. Based on 
its findings, the Commission concluded that  Zurich and American were 
insurance carriels for Employer and, as such, jointly liable for compen- 
sation directed to he paid to plaintiff. Zuric.11 and American excepted to 
tlie findings and appealed to the Superior Court. The Superior Court 
npprovcd the findings and award made by the Commission, and ad- 
judged Zurich and American jointly liable for the moneys owing plain- 
tiff, as fixed by the Conimission. 

Smi th ,  Leach, Anderson & Dorsett for  defendant  appellant Great 
A?ne&xn Insurance Company .  

TVomble, Carlyle, Sanrlridge c t  Rice;  Charles F.  Vance,  Jr., for de- 
fendant appellant Zurich Insurance Company .  

Bethea,  Robinson c t  Aloore for defendant Employer.  

RODMAN, J. Neither in these nor in the prior appeals has the right 
of plaintiff to compensation been challenged by Employer or the in- 
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surance companies. Each defendant denies liability, insisting that  one 
or both of the remaining defendants are liable to plaintiff. 

The Commission found facts which sunimarily stated or quoted are 
as follows: From 1930 until Ju ly  22, 1959, &I. E .  Adams "was engaged 
in doing all types of electrical work and was operating under the trade 
name of Xdams Electric Company." On July 22, 1959, he incorporated 
his business under the name of Adams Electric Company, Inc. He  was 
the sole stockholder "and continued to operate his business as president 
of the corporation, rather than as an  individual trading in the name of 
Adams Electric Company." 

On March 22, 1939, American issued a workmen's compensation pol- 
icy to hl. E .  Adams, t /a Adams Electric Company. The policy was 
written for a period of one year. American did not, after Adams in- 
corporated his business in July 1959, obligate itself in writing to in- 
sure the workmen's conlpensation liability of the corporate Employer. 
"However, the incorporation by defendant employer had no effect upon 
the insurance policy of Great American. An audit was made by Great 
American for the period 22 March 1959 to 27 December 1959, and addi- 
tional premium was charged defendant employer by Great American. 
Such additional premium was paid by defendant employer, as a corp- 
oration, to Great  American. The billing date of the additional premium 
was 8 March 1960 and the amount paid as additional premium was 
$666.55." American carried wo~kmen's  compensation and automobile 
liability insurance for Employer. I t  elected to cancel all insurance i t  
carried for Employer. To accomplish cancellation of the workmen's 
compensation insurance, it, on November 25, 1959, '(sent a notice of 
cancellation to defendant employer. Such notice mas sent by ordinary 
mail and was either not received by defendant employer, or mas mis- 
placed in the office of defendant en~ployer. No notice of proposed can- 
cellation of Great American's policy was ever sent to defendant em- 
ployer by certified or registered mail." The notice of cancellation re- 
ferred to above fixed December 27, 1939 as the date of termination of 
American's liability under its n-orkmen's conipensation insurance policy. 
American sent a copy of the notice showing its intent to cancel to the 
Compensation Rating and Inspection Bureau. The Rating Bureau sent 
notice of American's cancellation to Employer on February 3, 1960. 
Xotice of the intended cancellation Was also given to Reliable Insur- 
ance Agency, the local agency for American, which issued the policy to 
M. E. Adams on March 22, 1959. 

Kraus, then the owner of Reliable Insurance Agency, upon receipt of 
the notice of American's intent to cancel the policy issued on March 22, 
1959, arranged with Zurich "to go on the risk by means of a binder on 
a temporary basis, pending investigation of the matter. No agreement 
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was made as between defendant employer and Zurich Insurance Com- 
pany as to what type of notice mould have to be given to the cancella- 
tion of the binder, nor as to the period of time tha t  would elapse be- 
tween a notice of cancellation and cancellation of the binder. The se- 
curing of the binder by Mr.  Kraus was done without the knowledge of 
Mr.  31. E. Adarns." 

Thereafter, I h u s ,  as agent for Zuric.11, issued a certificate of insur- 
ance "for the purpose of showing to a company in Georgia for which 
defendant enlployer was doing work, tha t  defendant employer was 
properly covered by n-orkmen's compensation insurance * * * . The 
'certificate of insurance' also provided that  in the event of cancellation 
of said policies the insurance company would mail notlces thereof to 
the company in Georgia, which was Dundee Mills, Inc. X o  notice of 
cancellation of the binder or the 'policies' was ever given in accordance 
with the 'certificates of insurance.' " 

On January 23, Kraus, acting under instructions from Zurich, wrote 
Employer tha t  Zurich was unwilling to continue coverage and would 
cease to afford such coverage on January 30, 1960. This letter was not 
sent by registered or certified mail, but the letter was received by Em- 
ployer on January 27, 1960. 

On January 27, 1960, one C. 9. Alycm, who had acquired the busi- 
ness of Reliable Insurance Agency, called on 31. E .  Adams in the at- 
tempt to sell insurance to replace the policy cancelled by  American. 
H e  was informed by Adains that  he, ,4dams, m s  in contact with an- 
other insurance agent who viould obtain workmen's compensation in- 
surance. The agent secured workmen's compensation insurance as an 
assigned risk. The policy so obtained Wiis not issued until February 18, 
1960. 

(ir r h e  workmen's coilipensation insurance policy issued by Great 

American Insurance Company was not properly canceled and no proper 
notice of the intent to cancel was given. Such insurance pollcy was in 
force a t  the time of the accidcnt giving rise hereto on 7 February 1960. 
* * " [ T l h e  requirements of the Statute [G.S. 97-99(a)] that  the 
notice shall be sent by registered or certified mail is a mandatory pro- 
vision and the insurance company must btrictly follow the inanner in 
which the Statute has spwifietl that  cancellation can be madv; that the 
requirenicnt that notice br v n t  by registered or certified mail ~ o u l d  be 
proof that notice T ~ S  cent to the insu rd ,  and it would not be left to 
speculation and n-odd n-it11 dcfiniteness and certainty call attention to 
the pendinq cancellation to s busy businessman. 

"The Korlilllrn's coi~pcnwtion insiirance policy or binder agreed to 
by Zurich Insurmcc Company contained no provision for cmwllation 
or notice of cancellation contrary from the statutory provisions regard- 
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ing cancellation of workmen's compensation insurance policies, and no 
notice of proposed cancellation was properly given; nor was notice of 
cancellation of the policy given in accordance with the 'certificate of 
insurance' which had been issued by the agent of Zurich Insurance Com- 
pany. The Zurich insurance policy or binder was, therefore, also in 
force a t  the time of the injury by accident giving rise hereto on 7 Feb- 
ruary 1960." 

Based on its findings, the Commission concluded as  a matter of law: 
"Neither Great American Insurance Company nor Zurich Insurance 
Company gave notice of an  intention to cancel their workmen's com- 
pensation insurance policies to defendant employer by registered mail 
or certified mail, as required by law. Both insurance carriers were, there- 
fore, upon the risk a t  the time of the injury by accident giving rise 
hereto, and they are jointly liable for the payment of compensation 
which is due plaintiff on account of his injury by accident. G.S. 97-99." 

It is apparent from the foregoing summary of the Commission's find- 
ings tha t  i t  has intermingled factual and legal conclusions, and incorp- 
orated the conclusions so reached as factual findings. The questions 
presented by the appeals require separate consideration. For orderly 
treatment, we answer first the questions presented by the appeal of 
American. The first question American presents is: Did i t  insure pay- 
ment of con~pensation to the employees of Adams Electric Company, 
Inc.? It insists the answer should be "no." 

The policy, in form approved by the Commissioner of Insurance, pro- 
vided: "Assignments of interest under this policy shall not bind the 
company until its consent is endorsed thereon." We  agree with Amer- 
ican's contention that  Xdams' sale of his business to the corporate entity 
he created to operate that  business did not impose liability on Amer- 
ican for injuries sustained by employees of the corporation. Underwood 
v. Liability Co., 258 N.C. 211, 128 S.E:. 2d 577; Rendellnun v. Levit t ,  
24 S.W. 2d 211; Yoselou3itz v. Peoples Bakery,  277 N.W. 221; State 
Ins. Fund v. Indzistrial Covzmission of Utah,  205 P. 2d 245; Anno: 
"Assignment by assured of policy of indemnity or liability insurance, 
or of rights thereunder," 122 A.L.R. 144; Sclmeider, Workmen's Com- 
pensation, 5 2499; Couch, Clycopedia of Insurance Lam, 5 1450; 45 
C.J.S. 49; 29 Am. Jur. 94G. 

Seemingly, the Commission recognized the fact that  Adams, by the 
mere transfer of his business to a corporate entity, could not enlarge 
the policy provisions so as to make the corporation an  insured, and its 
employees beneficiaries of the insurance contract issued to M. E. 
Adams. It found: "The incorporation by defendant employer had no 
effect upon the insurance policy of Great American." 
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While the transfer did not impose any obligation on the insurer, 
nevertheless, if American, with knowledge of the transfer, charged and 
collected premiums from the corporation, i t  waived its right to object 
to tlle assignment. The corporation, because of the waiver found by the 
Commission, becalm an lnsured under the policy. Greene v .  Sp ivey ,  236 
N.C. 433, 73 S E. 2d 468; Pearson v .  Pc amon,  Inc.,  222 N.C. 69 ,  21 S.E. 
2d 679; Yoselowztz v .  Peoples Bakerg,  supra; Standard Li fe  R. Acc. 
Ins. Co .  v. Bambrzck Lhos. Const .  Co., 143 S.W. 845. As said in RLuck 
v. Swetnrck, 120 N.Y.S. 2d 663. "The carrier must be deemed to have 
intended to insure the enterprise upon whose payroll tlle premium was 
based." 

American, as conipensation insurance carrier for Employer, is obli- 
gated for the sums adjudged by the Commission, unless i t  has, as i t  
asserts, established cancellation of its insurance contract. 

Policies issued to  enyployers covering an employer's liability for 
worlimen's compensation insurance must, by express statutory lan- 
guage, G.S. 97-99> conform to a standard approved by  the Insurance 
Commizsioner. The statute expressly provides: "No pollcy form shall 
be approved unlegs the same shall prov~de a 30 day notice of an  inten- 
tion to cancel the same by the carrier to the insured by registered mail 
or certified mall." 

The Commission paramounted the manner of giving notice rather 
than the fact of notice. I t  found the notice "was sent by ordinary mail 
and was either not received by defendant employer or uas mzsplaced 
zn the of ice of defendant employer." Based on this finding, the Com- 
mission concluded: "Neither Great  An~erican Insurance Company nor 
Zurich Insurance Conipany gave notice of an intention to cancel their 
n-orlimen's cornpewation pollcics to defendant employer b y  reglsfered 
mazl or certzfietl ? m z l ,  as required by  law. B o t h  inszrrance carriers were, 
therefore, upon  the risk a t  the tzme of the injury * * *." 

The  statutory requirement of 30 days' notice of intent to cancel was 
intended to assure an  employer sufficient opportunity to procure other 
insulnnce. The nlanner in which notice is given is of secondary import- 
ance-it is the fact of notice that is important. If, in fact Employer 
had 30 day.' notice froni Smcrican of its intent to terminate its com- 
pen.ation inrurancc on Deceinlm 27, 1959, the fact that notice mas 
given by some means other than registered or certified mail would not 
prevent cancellation. 

Because of a misinterpretation by the Industrial Commission of the 
statutory requirement of 30 days' notice of intent to cancel, i t  reached 
the erroneous conclusion that the policy could only be terminated by 
registered or certified mail. The Co1nmi4on should have anwered this 
factual question: Did Employer have 30 days' actual notice of Amer- 
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ican's intent to cancel its insurance policy on December 27, 1959? Until 
that  question has been answered, the liability of American can not be 
determined. That  portion of the judgment of the Superior Court affirm- 
ing the award made by the Con~mission against American is reversed. 
That  court will remand the cause to the Commission in order that i t  
may make necessary findings of fact  on which i t  may make an award. 

After American had given notice of its intent to cancel its compensa- 
tion insurance policy issued Employer, and prior to  the date fixed for 
cancellation, Zurich, by "binder," insured Employer's compensation 
liability. On January 25, 1960, it notified Employer it "would cease to 
afford such coverage effective 30 January 1960." 

The liability of Zurich depends on the sufficiency of the notice to 
cancel. If required by statute, G.S. 97-99(a), to give 30 days' notice of 
intent to cancel, Zurich was, on February 7, 1960, the day of the injury, 
bound by its contract. 

I n  insurance parlance, a "binder" is insurer's bare acknowledgment 
of its contract to protect the insured against casualty of a specified 
kind until a formal policy can be issued, or until insurer gives notice of 
its election to terminate. The binder may be oral or in writing. Lea v. 
Insurance Co., 168 N.C. 478, 84 S.E. 813; Distrzbuting Corp. v. Indem- 
nity Co., 224 N.C. 370, 30 S.E. 2d 377; 44 C.J.S. 497; Binder, Webster's 
Third Kew International Dictionary. 

Where a standard form of contract is prescribed by statute, "the law 
will read into the contract the standard policy as fixed by the statute." 
Flonrs v. Insurance Co., 144 N.C. 232, 56 S.E. 915. 

Our statute, G.S. 97-99 ( a ) ,  provides for a formal policy approved by 
the Insurance Commissioner, denying to the Commissioner the right to 
approve a policy which does not require a t  least 30 days' notice of 
intent to cancel, unless cancellation is bmed on nonpayment of premi- 
ums, in which event a t  least 10 days' notice must be given. 

Zurich argues the statute, by express language, is limited to formal 
policies and does not relate to binders since i t  contains no provision 
requiring notice of an intent to cancel a binder. 

The contention requires an interpretation of the statutory language. 
I s  the ~ ~ o r d  "policy," used in the statute, limited to the formal written 
document which insurer executes, or doe2 i t  comprehend all contracts 
for workmen's compensation insurance? To  correctly interpret a stat- 
ute, legislntive intent must be ascertained since that "is the guiding 
star in the interpretation of statutes." Stafe v. Humphries, 210 N.C. 
406, 186 S.E. 473; Mullen v. Louisburg, 225 N.C. 53, 33 S.E. 2d 484; 
Ti'atson Industries v. Shazu, Comr. of Revenue, 235 9 . C .  203, 69 S.E. 2d 
503; Coach Co. v. Currie, Commissioner of Revenue, 252 N.C. 181, 113 
S.E. 2d 260. 
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An insurer is not obligated to notify insured of the date specified in 
the contract for termination; but where termination results from in- 
surer's affirmative action, he must give notice of the date when cancel- 
lation will become effective. How much notice shall he give? The 
statute answers "30 days," if cancellation is not caused by nonpayment 
of premiums. To hold otherwise would defeat manifest legislative in- 
tent that the employer's liability should be insured a t  all times, G.S. 
97-93. Employers may qualify as self-~nsurers, or they may, if neces- 
sary to meet the statutory requirement, obtain assigned risk insur- 
ance, G.S. 97-103(b). To qualify as a self-insurer, or to obtain private 
insurance, the employer must supply the Bureau or an insuring com- 
pany with information with respect to his business and operations, all 
of which takes time. 

Holding, as we do, that the statute, G.S. 97-99, applies to all work- 
men's compensation insurance, whether it be evidenced by a binder or 
by a policy, it follo~vs that the judgment imposing liability on Zurich 
must be, and is affirmed. 

As to American: Reversed and remanded. 
As to Zurich: Affirmed. 

AIRS. BURLEL' WOODIE CAiUDILL, ~DMINISTRATRIX O F  TIIE Es~ATE O F  DOM- 
NIE  CAUDILL r. SSTIONWIDE MUTUAL ISSURANCE COJIP.bVT O F  

COLUBIBUS, OHIO. 

(Filed 18 June, 10G3.) 

1. Insurance a 47.1- 
Liability of insurer under a "hit-and-run" prorision of a policy of insur- 

ance must bc predicated upon a collisioii of the rehicle in which an insured 
n x q  r id~ng with mlothrr reliicle operatcd by an uniclrntified drirer, which 
collision v a s  proximately caused by llie negligence of such unidentified 
drirer, and the filing by plaintiff' TI-it11 insurer of a report of the accident 
as requirctl hy the policy or as periilitted by law. 

2. Trial 21- 
Cpon motion to ~lonsuit, defendant's evidence which is not in conflict 

with that of l~lnintift' may be considered insofar as it explains or makes 
clear the evidence of plaintifr. 

3. Appeal and Error 31- 
Wliile incom~)etent evidence admitted n-ithout objection must he consid- 

ered in passing npon the sufficiency of the evidence to overrule nonsuit, the 
fact of the admission of the incoinp~tent evidence adds nothing to its 
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weight, and if i t  is without probative force i t  cannot warrant  a reversing 
of tlie nonsuit. 

4. Evidence § 3 5 -  
The conclusion of n witness who was not present, a s  to how a n  accident 

occurred, is without probative value. 

5. Trial S 22- 
TVhere tlic testimony of the witness is ~ i t h o u t  probative force in estab- 

lishing the f a c t  in issue, a n  ex parte affidal-it by plaintiff based upon the 
statements of the witness to plaintiff's insurance adjuster, which state- 
ments were consistent with the witness' t e s thony  a t  the trial. cannot con- 
stitute eT idence sufficient to take the issue to the jury. 

6. Insurance § 47.1- 
The el-idence in this case is held insufficient to s l l o ~ ~  tha t  intestate was 

fo rc~ i l  off the h iehnay by the negligent ol~eration of another l-ehicle by 
an  unitle~~tified drirer,  and nonsuit should h a ~ e  been entered in plaintiff's 
action on the "hit-and-run" provision in the p o k y  sued on. 

APPEAL by defendant from McConnell, J., January 1965 Regular 
Civil Session of WILKES. 

Action to recover a $5,000.00 death benefit allegedly due under the 
uninsured-automobile provisions of a family-automobile and compre- 
hensive-liability insurance policy. 

These facts are admitted: Plaintiff is the duly appointed administra- 
trix of her son, Donnie Caudill, a member of her household, who died 
on Kovember 26, 1961, a t  the age of 19, as the result of injuries sus- 
tained on that  day while operating a 1947 Ford individually owned by 
plaintiff. 9 t  the time of the accident the Ford n-as covered by a lia- 
bility policy containing an Endorsenlent #641, entitled, "Protection 
Against Uninsured JIotorists Insurance." By  the terms of this endorse- 
ment defendant agreed, inter alia, to pay all sums, not in excess of 
$3,000.00, which the insured and, while residents of tlie same house- 
hold, her relatives, or their legal representatives, should be legally en- 
titled to recover as damages from the owner or operator of a n  unin- 
sured automobile because of death resulting from bodily injury. The 
term uninsured auto?nobzle included a hit-and-run automobile, which 
was defined in paragraph I1 ( d ) ,  as follows: 

(A)n automobile, other than one in which an Insured is a pas- 
senger, which is involved in an  accident causing bodily injury to 
an Insured, provided: ( i)  there cannot be ascertained the identity 
of either the operator or tlie owner of such "hit-and-run automo- 
bile"; (ii) the Insured or someone on his behalf shall have reported 
the accident within 24 hours to n po l i c~ ,  peace or judicial officer 
or to  the Commissioner of Motor Vehicles, and shall have filed 
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with the Company within 30 dayr thereafter a statement under 
oath that  the Insured or his legal representative has a cause or 
causes of action arising out of such accident for damageb against a 
person or persons whose identity is unascertainable, and setting 
forth the facts in support thereof; and (iii) a t  the Company's re- 
quest, the Insured or his legal representative makes available for 
inspection any automobile which the Insured was occupying a t  the 
time of the accident. 

Plaintiff alleges that  her intestate, while operating the Ford on 
County Road No. 1313 in the 8liller's Clreek section of Wilkes County, 
was overtaken by an unidentified motorist who, while traveling a t  an  
unlawful rate of speed, attempted to pass on intestate's right in viola- 
tion of G.S. 20-149(a) ; t ha t  in doing so he forced intestate off the road 
and into a ditch, where his automobile turned over; that  intestate was 
thrown from the car and received the injuries from which he died. 

Answering, defendant denied that  any motorist other than intestate 
was involved in the accident. I t  alleges that  the upset which caused in- 
testate's death was caused by his o m  high speed and failure to keep 
his vehicle under proper control. I n  addition to intestate's own negli- 
gence, it pled, in bar of plaintiff's right, to recover, her failure to file 
with the company within 30 days of the accident the affidavit required 
by  paragraph I1 (d) .  

Plaintiff offered evidence tending to show these facts: On Sunday 
evening, November 26, 1961, intestate had attended a I3. T .  U. meeting 
a t  fililler's Creek Baptist Church. When i t  was over a t  7:30 p.m., he 
followed Helen Barfield, his girl friend, on the Mller 's  Creek School- 
house Road (No. 1513) to her home on a dirt road a short distance off 
the paved highway. H e  turned around, however, without getting out 
of his car and drove back west on S o .  1313. H e  and Helen Balfield 
were "sort of cross a t  each other." The accident v,-hicli caused intes- 
tate's death occurred shortly before 8:OO a t  a point between two deep 
curves about % mile from her home. 

A little before 8:OO p.m., Tommy Fam, a witness for plaintiff, was 
traveling east on No. 1513. As he approached the first curve, he saw 
what he then thought, because of the position of its unmoving red light, 
to be a truck across the road. i l t  t ha t  time he observed the lights of 
a n  unidentified, approaching automobile, traveling a t  approxiniately 
30 AIPH on its right side of the road. H e  recalled seeing only one set 
of headlights. I t  seems to Fam "that the car mis  pulling around this 
overturned car vhen (he) first saw the lights coning from the wreck." 
H e  never saw headlights behind the wreck. The unidentified car was on 
its way toward Faw, rounding the curve, when he first saw i t  "sonie- 
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where near the wrecked car." The moving car passed Faw and went on 
around the westernmost curve. Faw then went about 200 feet farther, 
to the place where the  Caudill Ford was turned over on the south (in- 
testate's left) side of the road. The  Ford was lying on its right side 
with the engine facing south and its rear end 2-3 feet from the north 
side of the hard-surface, 16-18 feet wide. "The right side was bruised 
and the top." Intestate was coming from the back of the car by the 
top. Stooping forward, he n-alked toward the side ditch and fell in it. 
Faw asked intestate whether anybody was with him, and he said "No, 
I was by myself." Faw's next question was, "How did i t  happen? Did 
somebody hit you?" Intestate's reply was, "It  just got away from me." 
B y  that  time cars were beginning to stop. Faw dispatched one to call an  
ambulance and devoted his attention to intestate. 

Early that  night Hoyle Reeves picked up the Caudill Ford with his 
wrecker and hauled i t  to the storage lot back of his house three miles 
away. It remained there until the following Wednesday, when in- 
testate's father pulled i t  to his home. At tha t  time the father observed 
a tire mark on the right-hand side of the car between the door late!] 
and the fender. The mark had not been there when intestate left home 
with the car on Sunday evening. On the left rear bumper there was also 
some dark paint which he had not theretofore observed. 

On February 19, 1962, plaintiff gave defendant written notice tha t  
she was seeking to hold i t  liable under Endorsement #644 and enclosed 
an affidavit purporting to comply with paragraph I I ( d ) .  She averred, 
inter alia : 

". . . t ha t  while the said Donnie Caudill was operating said 
motor vehicle along said highway in a careful, prudent and lawful 
manner, the automobile was overtaken by another automobile. 
The identity of the operator of the other automobile or the owner 
of said automobile cannot be ascertained, the unidentified motor 
vehicle passing the motor vehicle operated by Donnie Caudill and 
forcing said motor vehicle off the highway onto the shoulder of the 
road and into the ditch, causing said motor vehicle to overturn as 
Donnie Caudill endeavored to bring said motor vehicle back onto 
the highway; tha t  the said motor vehicle operated by Donnie 
Caudill overturned as a proximate cause (sic) of the negligent 
operation of the unidentified motor vehicle, causing Donnie Caudill 
to be thrown from the motor vehicle receiving injuries from which 
he later died; that  the accident was duly reported and duly in- 
vestigated by the North Carolina Highway Patrol and due notice 
was given to the insurance carrier, Nationwide hlutual  Insurance 
Company, and payments were made under the medical-pay pro- 
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vision of said policy; that  a t  the time of the accident and sub- 
sequent thereto, this affiant had no evidence that  her son niet his 
death as a result of the negligent operation of a hit-and-run auto- 
niobile or an unidentified automobile; t ha t  this affiant received 
evidence of the unidentified or hit-and-run motor vehicle on Jan- 
uary 30, 1962, as a result of having had her agent to confer with 
mitncsses with regard to said accident. . . ." 

Plaintiff introduced this affidavit into evidence without any objec- 
tion by defendant or any request to limit its application. 

Defendant's evidence tends to shorn: T. -4. Miller, who had also been 
to the B. T .  U. meeting, was riding around with his young cousin. He 
met intestate conling out of the dirt road to Helen Barfield's home as 
he went in. They botli stopped, and intestate told RIiller he was going 
back to tlie cilurch. Miller then turned around and went back in tha t  
same direction. When lie was 500 feet behind him, he saw the Ford 
turning over lri the curve. It turned over more than once. No other car 
was meeting or passing. Miller helped intestate from his car and asked 
him whether lie was "all right." When he said he thought he was, 3Iiller 
told him he would go for hclp, and he vent  back to  the church and had 
his parents get intestate's parents. Intestate died within the hour. Miller 
testified: "I didn't hit it (the Caudill Ford).  I would be the unidentified 
driver if I had hit it." 

Defendant's motions for judgment of nonsuit were overruled. The 
judge subniittcd, and the jury answered, issues as follows: 

1. Did  the plaintiff's intestate come to his death by the neg- 
ligence of an unidentified driver of an unidentified automobile? 

ANSWER: Yes. 

2. If so, did plaintiff's intestate by his own negligence con- 
tribute to his death? 

AKSWER: No. 

3. Did the plaintiff comply with tlie insurance contract as to 
Notice? 

ANSWER: Yes. 

4. Wha t  amount, if any, is plaintiff entitled to recover of de- 
fendant? 

ANSIT'ER: $2,500.00. 

From judgment entered on the verdict defendant appeals. 

M c E l w e e  & Hal l  and X o o r e  and Rousseau for p1ainti.v appellee. 
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Hayes & Hayes for defendant appellant. 

SHARP, J. Defendant's one assignment of error made in compliance 
with the rules of this Court, Steelman v. Benfield, 228 N.C. 651, 46 
S.E. 2d 829, raises the question of the sufficiency of the evidence to 
withstand the motion for nonsuit. T o  recover under the contract of in- 
surance upon which she sues, plaintiff must offer evidence from which 
the jury could find: (1) that  the operator of a hit-and-run automobile, 
as defined by paragraph I I ( d )  of Endorsement #6M, caused bodily in- 
jury which resulted in her intestate's death; (2) that  plaintiff, as in- 
testate's personal representative, is legally entitled to recover damages 
as for his wrongful death from that  operator (this requirement neces- 
sitates proof that  the operator had breached a duty to intestate, which 
breach proximately caused his dea th ) ;  and ( 3 )  that  plaintiff had 
duly filed with defendant, as required by Endorsement #644 or as 
permitted by law, a report of the accident and plaintiff's claim arising 
out of it. The failure to establish any one of these requirements would 
preclude recovery. 

Apparently the theory of plaintiff's case is tha t  the car which Faw 
met just before he reached intestate's wrecked Ford was operated by a 
hit-and-run motorist who had negligently passed intestate on his right, 
had run him off the road, and had caused him to turn over. Faw's tes- 
timony indicates that the automobile did pass intestate's Ford on the 
north side (intestate's right side) of the road. The inference from that  
testimony, however, is that  the Caudill car had already been wrecked 
when the other car passed it. A t  any rate, Faw gave no testimony sug- 
gesting that  he saw anything to indicate tha t  it had forced the Caudill 
car off the road or had caused it to upset, or tha t  it had come in con- 
tact  with the Ford. Just how an overtaking motor vehicle, in passing 
the Caudill Ford, could have left a tire mark on the right side of the 
Ford between the door handle and the back fender without itself turn- 
ing over is not apparent to us, and plaintiff makes no effort to explain 
such a phenomenon. According to the evidence, this tire mark was first 
observed three days after the accident, after the Ford had been pulled 
from the scene by a wecker  and after it had been stored in a wrecked- 
car lot. Under these circumstances the presence of such tire mark is no 
evidence that  a hit-and-run motorist caused intestate to upset. 

The car which met and passed Faw was operating normally a t  a 
speed of 30 BIPH. The record does not suggest tha t  the automobile of 
defendant's witness Miller showed any sign of contact with the Ford, 
much less that  it,  too, had been upset. From all the evidence, i t  is a 
fair inference that  the car which Faw met was Miller's. I n  considering 
a motion for nonsuit, defendant's evidence which is not in conflict with 
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plaintiff's "may be used to explain, or make clear the evidence of the 
plaintiff." Hopkzns v. Comer, 240 N.C. 143, 149, 81 S.E. 2d 368, 373; 
accord, Jenkzns v. Electric Co., 234 N.C. 533, 119 S.E. 2d 767; 4 Strong, 
hT. C. Index, Trial 5 21, 11. 220 (1961 Ed.) .  

Plaintiff llas offered the testimony of no witness and no physical evi- 
dence which tend$ to show tliat a hit-and-run automobile caused intes- 
tate's accident. Indeed, the testimony of Faw, the witness upon whom 
plaintiff relies to rna1;e ocit her case, is tliat intestate himself, when he 
made the statement that  his own vehicle "got away from h ~ m , "  denied 
tha t  any other veliicle was involved. Sotwithstanding this, plaintiff con- 
tends that  she was entitled to go to the jury on the basis of her affidavit 
filed with defendant some 80 days after the accident because- aston- 
ishing as i t  may seem - it was admitted into evidence without any ob- 
jection from defendant's counsel. 

The rule is, as plaintiff stressfully contends, t ha t  upon a motion for 
compulsory nonsu~t  the court must consider incompetent evidence 
which has been admitted ~wthou t  objection. Bishop v. DuBose, 252 
X.C. 138, 113 S.E. 2cl 309; Iiientx v. Cnrlton, 245 N.C. 236, 96 S.E. 2d 
14; Ballard v. Ballard, 230 N.C. 629, 35 S.E. 2d 316; Holder v. Mfq.  
Co., 133 X.C. 392, 47 S.E. 481. Althougl: such an  item of evidence must 
be accorded its full probative force, Ballard v. Ballard, supra a t  635, 
55 S.E. 2d a t  321, yet  it 1s entitled to no more probative value than i t  
mould have had if i t  had been admissible under established rules of 
practice. 4 Jones, Evidence, 984 (5th Ed. 1938). "The admission of 
such evidence, without objection, does not add any weight to it,  if 
intrinsically i t  had none, and should have been excluded upon objection. 
Evidence does not have weight, because it is admitted; but i t  is ad- 
mitted, because i t  deserves to have weight." Sharp v. Raker, 22 Tex. 
306, 315. Whether, as a matter of law, inconlpetent evidence admitted 
without objection is entitled to be considered upon a motion for non- 
suit is one question; whcther, in fact, it has any probative value is an- 
other. The conclus~on of a witness who has no personal linovledge of 
the facts is of no probative value. Banfy v. Czty of Sedalia, 310. hpp., 
120 S.TTT. 2d 59; V a n  B h b e r  v. Swift Q. C'o., 286 110. 317, 228 S.W. 69; 
Smi th  v. Lynn, Tex. Civ. ,4pp., 152 S.W. 2d 838; Sharp v. Baker, supra; 
3 2 2  C.J.S., Evidence 8 1034 (1964). 

The affidavit in question was made by one (plaintiff) who was not 
a n-itncss to the accident nor was anywhere near the scene when it oc- 
curred. Obviously, without first-hand observation, she could not know 
whereof she speaks. I n  the affidavit she does not purport t o  reiterate an 
account of the accident made to her by one claiming to have been an  
eyev-itness. Attempting to state ultimate facts which would bring her 
case within the coverage of Endorsement #644 she deposes as if shc 
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herself had seen the accident. The record discloses, however, tha t  her 
affidavit mas based upon information given by her witness Faw to de- 
fendant's adjuster when he investigated plaintiff's claim for medical 
payments due under the policy. Defendant's cross-examination of Faw 
disclosed no material difference between tha t  information and his testi- 
mony a t  the trial, which latter testimony is totally insufficient to sup- 
port plaintiff's conclusions that  the negligence of an  unidentified driver 
forced intestate off the road and caused his death. I t  ~ o u l d  indeed be 
an  anomaly if, the testimony of a witness himself being insufficient to 
take a case to the jury, another's affidavit which was merely interpre- 
tative of that  testimony could constitute evidence sufficient to overcome 
the motion for nonsuit. Plaintiff's own evidence discloses tha t  the affi- 
davit is without probative value on the first issue. Although admitted 
generally, at the close of plaintiff's evidence, without any  request be- 
ing made to restrict it,  it  is obvious that  the affidavit was offered and 
admitted for the only purpose for which i t  was prepared, i.e., to meet 
the requirements of paragraph I I ( d )  with reference to notice of plain- 
tiff's claim against defendant. Clinad u. Trust Co., ante, 247, 141 S.E. 
2d 271. 

Since defendant's motion for nonsuit should have been allowed be- 
cause of plaintiff's failure to offer any evidence tending to show that  
negligence on the part  of a hit-and-run nlotorist caused intestate's 
death (first issue), the question whether the affidavit met the require- 
ments of the policy does not arise (third issue). 

The judgment of the court below is 
Reversed. 

STATE v. WALTER WEAVER. 

(Filed 18 June, 1965.) 

1. Assault and Battery 5 17- 
Assault with a deadly n-eapon, G.S. 14-33, carrying a nlaximum sentence 

of two yenrs, is a less degree of the offense of a n  assault with a deadly 
weapon with intent to kill, inflicting serious injury not resulting in death, 
G.S. 14-32, carrying a mnsiniuin sentence of ten yenrs, and, when there is  
e ~ i d m c e  of defendant's guilt of the less offense, the question is properly 
submitted to the jury. 

2. Convicts and Prisoners § 1- 
During the period between the pronouncement of the judgment and the 

vacation of such judgment defendant's de facto status is tha t  of a prisoner 
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swring a scntence; froin the ratation of the judgment until judgment is 
pronounced ul~on defendant'i retrial, dcfeudant h a ~ i n g  failed to give bond, 
clcfcndnnt's status i. that  of n prisoiler undrr indictment anait inq trial. 

3. Criminal Law § 131- 
Wliere dcfend:lnt's con~iction of a felony is  vacated after lie has served 

n portion of the sentcncc, and 1113011 retrial he is conricted of a lrss degree 
of the crime, c.onstituting a misiltmranor, judgment imposing the n ~ a ~ i n ~ u m  
sentcnce for the mistlrmcnnor iuuct give defendant credit for the  time 
serred on the felony, but nred not f i r e  defendant credit for  the  time be- 
tween the racation of the felony judgment and the imposition of sentence 
for the  inisdemennor. 

APPEAL by  defendant from ilIallard, J., December 1964 Session of 
ALAMANCE. 

Defendant  as tried a t  December 1964 Session of Alanlance on a 
bill of indictlnent returned a t  M a y  1963 Session charging tliat defen- 
dant on March 30, 1963 co~nnlitted a felonious assault (G.S. 14-32) 
upon one Thomas J .  Rivers. H e  was then and is now represented by 
W. R. Dalton, J r . ,  Esquire, court-appomted counsel. The jury returned 
a verdict of "Guilty of Assault with a Deadly Weapon." The judgment 
pronounced ( I )  imposed a sentence of imprisonment of two years, 
(2) ordered that  defendant pay the costs, and (3) provided, in ac- 
cord with G.S. 6-46, that  defendant "remain in prison after the expira- 
tion of the fixed time for liis iniprisonnierit until tlie costs shall be paid 
or until he shall otherwise be discharged according to law." 

An order permitting defendant to appeal i n  forma pauperis was en- 
tered. On appeal, defendant's one assignment of error is based on his 
exception to the judgment. 

Attorney General Bru ton  and Assistant A t torney  General Bul lock 
for the State .  

W .  R. Dalton,  Jr., for defendant appellant. 

BOBBIIT, J. Defendant does not challenge the validity of the trial 
and verdict a t  December 1964 Session. H e  contends, based on facts 
narrated below, tliat tlie judgment pronounced a t  said term is erroneous 
and excessive because it fails to credit on the two-year sentence i t  im- 
poses tllc tinle hctween the date of tlie (subsequently vacated) judg- 
ment pronounced a t  RIay 1963 Session and the date of the judgment 
pronounced a t  December 1964 Session. 

The minutes of the RIay 1963 Session show "defendant in person and 
thru his attorney, W. I?. Briley," pleaded nolo contendere to feloniou.; 
assault as charged in the bill of indictment. Judgment, imposing a 
prison sentence of not less than five nor more than seven years, was 
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pronounced. The said minutes contain no reference to when or by whom 
Mr.  Briley was employed or appointed. On M a y  9, 1963 defendant was 
coinmitted to State's Prison to serve said sentence. 

On September 25, 1964, after a habeas corpus hearing in the United 
States District Court for the nliddle District of North Carolina, Stan- 
ley, Chief Judge, based on findings of fact and conclusions of law slct 
forth in a memorandum opinion, L L O ~ ~ ~ ~ ~ ,  ADJUDGED AND DECREED that 
the petit:oner's plea of nolo contendere entered on h lay  9, 1963, and the 
judgment pronounced thereon, are vacated and set aside, and that  the 
petitioner be granted a new trial." I t  n-as ''FURTHER ORDERED" (1) 
"that unless the State of North Carolina elects to retry and retries the 
petitioner n~ithin six months from September 25, 1964, an  Order will 
be entered, upon application of petitioner, discharging hiin from cus- 
tody," and (2) "that the petitioner be admitted to bond in the sum 
of $2,500.00 to be approved by the Clerk of the Superior Court of Ala- 
mance County, pending his new trial." .lpparently, defendant did not 
make bond and obtain his release "pending his new trial." -kt his trial 
a t  December 1964 Session he testified he had been confined in Ala- 
mance County Jail since October 8, 1964. 

Defendant was indicted for assault with a deadly weapon with in- 
tent to kill, inflicting serious injury not requlting in death, the felony 
created and defined by G.S. 14-32. S. v. Jones, 258 X.C. 89, 128 S.E. 2d 
1. Upon conviction, the punishment prescribed by the statute is im- 
prisonincnt "for a period not less than four months nor more t l~nn  ten 
years." 

Assault n-it11 a deadly weapon is a general misdemeanor, punishable 
by fine or imprisoninent or both, "at the discretion of the court," G.S. 
14-33, the maximum legal sentence therefor being two years. S. v. 
Austin, 241 N.C. 548, 250, 85 S.E. 2d 924. I t  is an essential element of 
the felony created and defined by G.S. 14-32, being an included "less 
degree of the same crime." G.S. 15-170; G.S. 15-169. 

,It defendant's trial a t  Decen~ber 1964 Session on said felony indict- 
ment, there being evidence such included cri:ne of lees degree was corn- 
mitted, the court properly instructed the jury that  guilty of an assault 
with a deadly weapon was a permissible rerdict. S. v. Hicks, 241 N.C. 
156, 84 8.E. 2d 545; S. v. Jones, 264 N.C. 131, 141 S.E. 2d 27. The jury 
acquitted defendant of the felony charge but  found him guilty of as- 
sault n-it11 a deadly weapon, a general misdemeanor. 

The following distinction is noted: From the pronouncement of judg- 
ment a t  M a y  1963 Sezsion until said judgment was vacated by Judge 
Stanley's order of September 25. 1964, defendant's de facto status was 
that  of a prisoner serving a sentence. From Septen~ber 25, 1964 until 
the pronouncement of judgment a t  December 1964 Session, defendant's 
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status was that of a person under indictment awaiting trial and in 
custody on account of failure to give the appearance bond fixed by 
Judge Stanley's order. 

The Attorney General's position is that, under our decisions in S. v .  
TT7zllinrm, 261 K.C. 172, 134 S.E. 2d 163; S. v .  Whzte, 2G2 X.C. 52, 136 
S.E. 2d 203, cert. den., 379 U.S. , 85 S. Ct.  726, 13 L. Ed. 2d 707; 
S. v. ilnderson. 262 N.C. 491, 137 S.E. 2d 823 ; S. v. Slade, 264 N.C. 70, 
140 S.E. 2d 723, defendant is not entitled to any credit as a matter of 
right. 

The present case is factually distinguishable from Williams, White, 
Anderson and Slade in one respect, namely, that this defendant, when 
retried on the identical bill of indictment, was not convicted of the 
identical crime (the felony) but of an included "less degree of the same 
crime." It is factually distinguishable from White, Anderson and Slade, 
but not from TVillzams, in this respect,: The judgment pronounced a t  
December 1964 Session, upon defendant's conviction of assault with a 
deadly Iveapon, imposed the maximum legal sentence. In  White, Ander- 
son and Slade, the total of the sentence pronounced at retrial and the 
time served under tlie vacated judgment was within the legal maximum. 

The Goff cases, discussed below, bear upon defendant's status during 
the period from the pronouncement of judgment at  May 1963 Session 
until said judgment was vacated by Judge Stanley's order of September 
25, 1961. 

At August 1961 Criminal Term of Pitt, Arthur Goff, in Case No. 
7752, was indicted and convicted of felonious assault and sentenced to 
a prison term of not less than seven nor more than ten years. Subse- 
quently, in post-conviction proceedings, tlie verdict, judgment and com- 
mitment were vacated on the ground that, applying retroactively the 
1963 decision in Gideon v .  Wainwright, 372 U.S. 335, 9 L. Ed. 2d 799, 
83 S. Ct. 792, 93 ,4.L.R. 2cl 733, which overruled the 1942 decision in 
Betts v. Bmdy. 316 U.S. 455, 86 L. Ed. 1595, 62 S. Ct. 1252, Goff had 
been denied his constitutional right to counsel. S. V .  Goff, 263 N.C. 515, 
139 S.E. 2d 695, decided January 15, 1965. 

On August 10, 1964, while serving said sentence in Case No. 7752, 
Goff escaped; and, a t  January-February 1965 Session of Sampson, he 
pleaded guilty to said escape and judgment imposing a sentence of six 
months was pronounced. In  habeas cor;lnts proceedings, Goff contended 
his plea and tlic judgment in said escape case should be vacated on the 
ground he  as not in lawful czistody wlhen the alleged escape occurred. 
On certiorari to review an order releasing Goff from custody in respect 
of said sentence for said escape, this Court reversed. Our decision was 
based on the proposition that the judgment pronounced in Case KO. 
7732 at August 1961 Criminal Term was not void. It was erroneous, 
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voidable a t  the instance of defendant; and an escape while in custody 
pursuant to said judgment was an  escape from lawful custody notwith- 
standing the judgment was thereafter vacated in appropriate legal pro- 
ceedings. S. v. Goff, ante, 563, 142 S.E. 2d 142, decided June 2, 1965. 

I t  is well established in this jurisdiction that  a judgment imposing a 
sentence in excess of the legal limit (1) is void as to the excess and 
(2) erroneous as to the portion within the legal limit. If the time al- 
ready served by the petitioner equals or exceeds the legal limit, the 
prisoner is entitled to his discharge in habeas corpus proceedings. S. v. 
Austzn, supra. If not, the judgment must be vacated and the cause re- 
manded for proper sentencing; and, when proper sentence is pronounced, 
the defendant is to be given credit for the time lie served as a pri9oner 
under sentence pronounced in the vacated judgment. S, v. Austin, mpra; 
S. v. Templeton, 237 N.C. 440, 75 S.E. 2d 243; S. v. Miller, 237 N.C. 
427, 75 S.E. 2d 242; In  re Sellers, 234 N.C. 648, 68 S.E. 2d 308; S. v. 
Green, 85 N.C. 600. As stated by Barnhill, J. (later C. J . ) ,  in I n  re 
Sellers, supra: "The court below, in pronouncing sentence, should be 
careful to so condition its judgment as to allow petitioner credit for the  
time he has served in execution of the sentence hereby vacated." 

Decisions of this Court cited in the preceding paragraph appear to 
be in accord with the weight of authority. There are decisions contra, 
some of mhich turn upon whether the vacated judgment is considered 
void or erroneous. See Annotation, "Right to credit for time served 
under erroneous or void sentence or invalid judgment of conviction ne- 
cessitating new trial." 38 A.L.R. 2d 1283, particularly 5 5, pp. 1288- 
1291. 

I n  Lewzs v. Commonwealth, 108 N.E. 2d 922, 35 A.L.R. 2d 1277 
(Mass.), mhich is in accord with our decisions, Qua, C. J., said: "It is 
hardly realistic to say tha t  nine months in the State prison amount to  
nothing- tha t  since the petitioner 'should not have been imprisoned as 
he mas, he was not imprisoned a t  all.' King v. United States, 69 .4pp. 
D.C. 10, 98 I?. 2d 291, 293-294. Rloreover, since there is no statute of 
limitation affecting the filing of petitions for writs of error in criminal 
cases, G.S. (Ter. Ed.) c. 250, § 10, the time served before the reversal 
of the sentence might in some other case be so long that  glaring and 
intolerable injustice rou ld  result if the time s ~ r v e d  on a first sentence 
shouId not be taken into account in imposing a second sentence. I t  is 
not even technically correct to say tha t  the first sentence must now be 
deemed to have been a nullity. It was not a nullity when i t  mas imposed 
or while it was being served. The court had jurisdiction over the crime 
of robbery and had jurisdiction over the defendant. The sentence was 
erroneous and voidable for error but was not void until reversed. (Cita- 
tions.) " (Our italics.) 
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Time served by defendant as a prisoner under the judgment pro- 
nounced a t  M a y  1963 Seqsion and that  served by him under the judg- 
ment pronounced a t  the Decenlber 1964 Session constitute punishment 
for the same conduct. Vntlcr 8. 21. C;o,fl, aute ,  563. 118 P E. 2d 142, the 
judgment pronounced a t  M a y  1963 Ses~lori condituted a valid basis for 
proseclltion for escape. It cannot be trcated as a nullity in respect of 
time served as punishment for the conduct charged in the bill of in- 
dictment. 

I n  S.  v. W?ll ia?i~s ,  s ~ ~ p r a :  S .  v. W h i t e ,  supra; S .  v. Anderson, supra; 
and S. v. Slade,  szlpra, the clefendants' original conviction (or plea) 
and the judgmmt pronounced thereon nTere vacated on application of 
the prisoner-defendant on account of a denial of constitutional rights. 

It is noted that  Anderson and Slade were decided on authority of 
W d l z a m s  and T17hlte. I n  S. 21. TL7hite, supra, it is stated: "Defendant 
having been convicted of the same offense on the second trial on the 
same indictment a heavier sentence may be impo-ed than was imposed 
on the first trial." S. v. Wzl l iams ,  stcpra, and decisions from other juris- 
dictions, are cited in support of this statement. As to this proposition, 
the authority of the foiir cited cases is fully recognized. 

I n  S. v. T V ~ l l ~ a ? ~ a s ,  s z ~ p m ,  the per cliriavz opinion closes with these 
words: "Defendant's contention that  the judge was compelled to allow 
him credit for the period spent in prison before a valid trial was had is 
also w~tliout merit." The fact that  the second judgment imposed a max- 
imum prison ecritence ~ m s  not stressed. I n  S ,  v. W h i t e ,  supra, where the 
total of the second sentence and the tlme served under the vacated 
judgment was n-ithin the lcgal maximum, it was held that  the defendant 
was not entitled as a matter of right to credit on the second scntence 
for the time he had q e r ~ e d  under the vacated judgment. It wa; stated: 
"There is nothing in the record to indicate whether or not Judge 
Latham in imposing sentence in the instant case gave or failed to give 
defendant credit for the time he had served under the original sentence 
in the first trial." 

Decision on this a p p d  does not ne~:e.sitnte reconsideration of the 
decision in T V h ~ t e  as applied to the factual situation considered therein 
or to the later decjsions h a v d  thereon, to wit, Anderson and Slarle. 
Here, defendant was punigheci from M a y  9, 1063 until September 23, 
1961 by his service of a scntence for the felony charged in the  bill of 
indictment, a crime of which he was subsequently acquitted. The fact 
that  the judgment pronounced a t  December 1964 Secsion upon defen- 
dant's conviction of an aesnult with a deadly weapon imposed the max- 
ilnwn two-year sentence dispels any susgestion tha t  the trial judge 
gave defendant credit for the punishinent he already had received for 
tlie conduct charged in the bill of indictment. The hard fact of his 
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actual service of sentence from M a y  9, 1963 until September 25, 1964 
cannot be ignored. At  December 1964 Session, the maximum permissible 
sentence, inclusive of the time he had served for the same conduct under 
the sentence imposed by judgment pronounced a t  h l ay  1963 Session, 
was a term of two years. Little v. Wainwright, 161 So. 2d 213 (Fla.), 
and cases cited. 

S. v. Williams, supra, to the extent in conflict herewith, is overruled. 
Defendant's service of sentence from M a y  9, 1963 until September 

25, 1964 must be considered service on the maximum two-year sentence 
pronounced a t  December 1964 Session. Moreover, since his service dur- 
ing this period is deemed an integral part  of the two-year sentence, 
such service muqt be considered in determining defendant's gained time, 
if any, on account of good behavior. G.S. 148-13; I n  re Swink, 243 N.C. 
86, 92, 89 S.E. 2d 792; Lezms v. Comnzonwealth, supra; Little v. Wain- 
wright, supra. 

MThile there is authority to the contrary, Tilghman v. Culver, 99 SO. 
2d 282 (Fla.) ,  we are of opinion, and so hold, tha t  defendant is not 
entitled as a matter of right to credit for the period from September 
25, 1964 until the date of the judgment pronounced a t  December 1964 
Session. During this period, while in custody in default of bond, defen- 
dant was not serving a sentence as punishment for the conduct charged 
in the bill of indictment. 

The judgment of the court below should be and is modified by pro- 
viding that, in accordance with this opinion, defendant is entitled as a 
matter of right to credit on the two-year sentence imposed by judgment 
pronounced a t  December 1964 Session for the time he served as a pris- 
oner, that  is, from M a y  9, 1963 to September 25, 1964, under the (sub- 
sequently vacated) judgment pronounced at  h l ay  1963 Session. As 
so modified, the judgment of the court below is affirmed. 

Modified and affirmed. 

CRAWFORD G. TRULL AKD X I S S I E  LEWIS TRULL TI. CAROLIKA-T'IR- 
GISIA WELL COJIPAST, INCORPORATED. 

(Filed 18 June, 1663.) 

1. Negligence S 24a- Evidence held insufRcient to show that damage 
to house was result of negligence in operation of well digging equip- 
ment. 

Plaintiff's evidence was to the effect that  defendant, pursuant to con- 
tract, was digging a well on plaintiff's property in the area pointed out by 
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plaintiff, tha t  the well digging machinery was powerful and caused vibra- 
tions and "qui~erin;" of the house, that  n h e n  the e q u i ~ m e n t  had dug to a 
depth of 10 or 50 feet there was  sudden cracking of the walls and ceiling 
of 1~1:~intill's house, and tha t  digging o ~ ~ r r a t i o n s  were thereafter resmled 
nitliout further damage. Thc.re was no e\idencr with respect to t he  type 
and power of the drill, the maliner of its operation, or its suitability for the 
par txular  t j p e  of nork .  or tha t  the innchine was ol3erated in any unusual 
or negliqcnt nianner, or tha t  the damaqe n a s  caused by drilling in too 
close l~roxiiiiity to the house. Hcld: Tlir elidence is ilisufficicnt to show 
daniaw to l~laintifl's house a s  a result of negligence on the par t  of de- 
fendant. 

The rulp of nlwolntr and strict  liability for damages resulting from blast- 
ing ol~erntions is ap~)lical)le when the prmon o~vninc  the  property damiged 
i\ an innncent l ~ a r l y  and it iq  sho\vn that  the damnqe resulted from such 
blastinq operations, and therefore this rule of absolute liability c a ~ n ~ o t  be 
abvr ted  af  the l~as is  for recnrery of clc1mcrqes coincident with well digging 
oyerations n h e n  the llerson whose property is darnaged is not a third party 
but had einployed defendant to dig the well, or when it is not shown that  
the dauiage resnlted from vibrations emanating froni the well digging ma- 
chinery. 

3. Same; Negligence 5 5- 

The rule of absolute liability for damages resulting from a danqerous 
inrtruiuei~tali tr  ol~eratcs regardlesK of the presence or absence of ncgligence. 
whilr the doc~triiie of ,cs zpsa 7o?urtrcr ic a rule of evidence which oper,ltes 
a s  pi ulla facie proof of negligence, and the two a re  separate and distinct. 

The doctrine of w s  ipaa 7oq1iit~r is not applicable unless defendant has  
control of all the factors which might ha re  caused the damage and does not 
apply xvhen more than one inference can be d r a ~ v n  from the evidence a s  to  
the cause of the damaqe. 

The doctrine of res zpsa loqlritltr does not apply to damage to plaintiff's 
houfc coincident with vibrations set up hy the operation of defendant's well 
digging equiplneiit 011 plaintiff's property, since in such instance defendant 
is not in conlrol of all of the  factors which might have caused the dan i~ge ,  
nor does the doctrine apply when there is no evidence establishin? a causal 
relation between the operation of the clrill and the damage to the house. 

6. Xegligence 5 21- 
Negligence is not preslmed from the mere fact of injury 

APPEAL by plaintiffs from Gambill, J., November 16, 1964, Session 
of GUILFORD (Greensboro Division). 

Younce & Wall b y  Percy L. Wall alld Max D. Ballinger for plain- 
t i f f s .  
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Smith, Moore, Smith, Schell & Hunter and William T. Combs for 
defendant. 

~IOORE, J .  This is a civil action instituted 9 July 1963 by plaintiffs 
to recover damages for injury to their dwelling allegedly caused by the 
negligence of defendant in well-drilling operat~ons on their premises. 

Plaintiffs' evidence tends to establish these facts: Plaintiffs' resi- 
dence is located a t  3811 Lawndale Drive, Greensboro. The exterior 
walls of the house are of "Aft. Airy Granite," the basement walls are 
cinder block and stone, and the foundation and footings are reinforced 
concrete. Plaintiffs employed defendant to drill a well for the purpose 
of supplying water for the house. Mr.  Smith, agent of defendant, came 
to the house, viewed the premises and inquired where the well was to 
be located. Male plaintiff pointed out an  area a t  the rear of the house 
and stated, ". . . in this area here vilicre you think best to put it." 
RIr. Smith said he would put  i t  anywhere plaintiffs wanted it, but  that  
it would have to be 50 feet or more from the ceptic tank. H e  was told 
to put  i t  wherever he thought best. The drilling was begun a few days 
later. The well was located within the area pointed out by male plain- 
tiff and about 15 feet from the house. The instrument used was a 
"hydraulic drill" mounted on a trailer; it mas a "large outfit" and 
"new looking," and "It was a pretty powerful machine and looked like 
it was doing the work, . . . going right on down." When the machine 
was turned on "there was a terrible noise and vibration in the house." 
The house "quivered." There was a "trembling of the earth" at  and 
around the machine. Later '(something like fine gravel falling" was 
observed in the house, and suddenly cracks appeared in the plaster 
walls and ceiling in the house - some of them more than an  inch wide. 
The basement and all of the rooms Iyere damaged; mortar fell from be- 
tween the granite blocks a t  places in the exterior walls; columns on the  
front porch cracked. -4s soon as the damage was discovered the drill- 
ing was stopped. -4t that  time the drilling had gone to a depth of 40 to 
50 feet. After surveying the damage, plaintiffs decided to permit the 
drilIing to continue. The well when finished was 201 feet deep. S o  fur- 
ther damage resulted from resumption of the drilling. Rlr. Smith pre- 
sented male plaintiff a hill for the work and rvas reminded of the dam- 
age to the house. H e  replied, "Well, you don't have to worry about 
that ,  i t  will be taken care of." Thereupon, the bill was paid. The house 
was damaged to the extent of $20,000. Some damage was beyond re- 
pair; such repairs as could be made would cost $10,000. 

Defendant offered no evidence and moved for nonsuit. The motion 
was allowed and judgment was entered dismissing the action. Plaintiffs 
appeal, assigning as error the allo-rance of the nonsuit. 
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Plaintiffs allege that  the damage was proxiniately caused by the neg- 
ligence of defendant. The specification+ of negligence are:  (a)  defen- 
dant selected a site too near to the house "for the type of equipment 
which was used," defendant knowing that  the "extensive vibrations 
. . . would c a u s  or were likcly to cause" damage to the liouse; (b)  
"defendant uscd the wrong type of well-drilling equipment for drilling 
or constructing a well within a few feet of plaintiffs' house"; and (c) 
defendant operated the equipment in a careles., negligent and unwork- 
manlike manner. 

The substance of tlle evidence is that  the house was in good condition 
before the drilling began, tlie drilling operations caused "trembling" of 
the earth in and around the machine and noticeable "quivermg" of the 
house, thereafter damage to the structure occurred more or less sud- 
denly, and after this occurrence the completion of tlie drilling opera- 
tion caused no further damage. There is no evidence, with respect to 
the type and power of the drill, its manner of operation, or its suit- 
ability for the particular work. The evidence is merely that  i t  was 
large and mounted on a trailer, "pretty powerful," made a noise and 
set up vibrations. There is no evidence tending to show that  i t  was 
customary in tlie trade to do that  type of work with a lighter and less 
powerful machine, tha t  a less powerful machine was practical for sink- 
ing a well to a depth of 200 feet, that  the damage would not h a r e  oc- 
curred if the machine had been operated even a t  the farthest point from 
the house within the area designated by plaintiffs, or tliat the machine 
was operated in any unusual or negligent manner. It is not reasonable 
to  infer tliat the parties contemplated tliat the work should be done by 
hand or by a machine tha t  ~ o u l d  set up no vibrations. Tha t  there was 
a relationsl~ip between the operation o f  the machine and the damage 
to the house, seems c1ea.r. Bu t  it is likewise clear that  plaintiffs have 
not proved negligence as specified in the complaint. Poultry Co. v. 
Equzpment Co., 247 N.C. 570, 101 S.E. 2cl 458. Furtliermore, the direct 
physical cause of the damage to the house rests in the realm of specu- 
lation. The vibrations from the machine caused the "quivering" of the 
liouse. Bu t  mere they responsible for the sudden opening of malls and 
ceiling? Were the vibrations sufficient to cause the damage? Was the 
foundation of the house inherently weak? Was the condition of the 
earth underneath the house such that  even norinally harmless vibra- 
tions would cause i t  to move or give way? No witness undertakes an 
explanation of the direct physical cause of the damage. Thib much we 
are told- tlie damage suddenly occurmi after tlie drill had been in 
operation for some time. The drilling was stopped. When it was re- 
sumed, no further damage resulted by rc3ayon of vibrations or from any 
other cause. 
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Plaintiffs insist, however, t ha t  the failure to prove the specifications 
of negligence does not entitle defendant to a nonsuit, that  liability 
should be imposed without necessity of showing fault on the part  of 
defendant, i.e., that  the rule of absolute and strict liability, applicable 
in cases involving damage from the use of high explosives, is appro- 
priate to the facts in this case. I n  short, plaintiffs contend tha t  this 
case is analagous to a blasting case since they have a common factor, 
vibrations. 

The rule referred to is that  one who is lawfully engaged in blasting 
operations is liable without regard to whether he has been negligent, if 
by reason of the blasting he causes direct injury to neighboring prop- 
erty or premises by casting rocks or debris thereon or by concussion or 
vibrations set in motion by the blasting. This, because "Blasting is con- 
sidered intrinsically dangerous; it is an ultrahazardous activity, a t  
least in populated surroundings, or in the vicinity of dwelling places or 
places of business, since i t  requires the use of high explosives and since 
i t  is inlpossible to predict with certainty the extent or severity of its 
consequences." 35 C.J.S., Explosives, S aa, p. 275. This rule -the rule 
of liability without allegation and proof of negligence-has been 
adopted in blasting cases by a majority of the courts and was recently 
appl~ed in this State. Inszlmnce Co. v. Blythe Brothers Co., 260 K.C. 
69, 131 S.E. 2d 900. Absolute liability is imposed because high explo- 
sives are so dangerous that  their use ought to be a t  the user's risk. 
Ezner v. Sherman Power Const. Co., 54 F .  2d 510, 80 A.L.R. 686 
(CC, 2C). The lam casts the risk of the venture on the person who in- 
troduces the peril in the comnlunity. Blasting operations are dangerous 
and should pay their own way. Wallace v. A. H .  Guion & Company, 
117 S.E. 2d 3.59 (S.C.). The theory upon which blasting cases have been 
tried and decided in this jurisdiction has varied -probably because of 
the different theories upon which plaintiffs have proceeded. Actions 
have been grounded on negligence, trespass, nuisance, and finally the 
rule of abbolute liability. I?zsurance Co, v. Blythe Brothers Co., supra; 
40 K.C. Law Rev. 610. 

Plaintiffs cite no direct authority ill support of their contention. I n  
fact, our research has not uncovered any case directly in point with 
the case a t  bar. I n  our opinion the common factor, vibrations, is not 
sufficient to place the case under consideration in the same category as 
blasting cases. Machines, motors and instrumentalities which cause vi- 
brations are in such common use in present-day activities and the prob- 
ability of damage from their use is so variable that  the mere fact tha t  
all of them cause vibrations is not a reasonable basis for common 
classification for liability. There are many cases involving damage by 
vibrations set in motion by instrumentalities other than explosives, 
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e.g., pile drivers, drills, paverncnt breakers, etc. The overwhelming ma- 
jority require allegation and proof of nrgligence. See illonezer v. Koebig, 
66 S.E. 2d 463 (S.C.) ; Ted's Jifnster Service, Inc. v. l i ' a r i~a  Brothers 
Co., Inc., 178 N.E. 2d 268 (Mass.) ; Dussell v. Kaufman Constr. Co., 
137 A. 2d 740, 79 X.L.R. 2d 957 (Pa . ) .  For coverage of this subject, 
with sui-ni~larics of cases, see "Anno.: Vibrations - Property Damage 
-Liability," 79 A.L.R. 2d 979-985. 

There are a f e v  exceptions. In Louisiana the rule of absolute and 
strict liability has been applied in pile-driving cases by reason of a 
statute prohibiting an owner from doing work on his on-n land which 
might cause damage to his neighbor. Se2le v. Kleanzenakis, 112 S. 2d 
50. The rule has also been applled (in tlie absence of statute) in pile- 
driving cases in England and in Connecticut. Hoare & Company v. 
:lfcdLpine, (1923) 1 Ch. 167, 12 B.R.C. 385; Caporale v. C. W. Blakes- 
lee and Sons, Inc., 173 A. 2d 561. In  Caporale i t  is said, "To impose lia- 
bility without fault, certain factors niust be present: an  instrumen- 
tality capable of producing liarin; circumstances and conditions in its 
use which, irrespective of a l a ~ f u l  purpose or due care, involve a risk 
of probable injury to such a degree that  the activity fairly can be said 
to  be intrinsically dangerous to the person or property of others; and 
a causal relation between the activity and the injury for which dam- 
ages are claimed. Defendant actor, even where he uses due care, takes 
a calculated risk which he, and not the innocent injured party, should 
bear." I n  each of the cases, iUcAlpine and Caporale, the court con- 
siders tha t  the causal relation between the activity and the injury was 
established, emphasizes the  intrinsical!^ dangerous nature of the pile 
driver and the extensiveness of property damage, and makes the point 
that  the owner of the damaged property mas an  innocent party. The 
principal and distinguishing feature of the  rule of "liability without 
fault" is that  negligence is not involved, or, rather, that  the presence 
or absence of negligence is immaterial. .411 that  the injured party must 
show is tha t  the instrumentality is inllcrently dangerous within the 
meaning of tlie rule and that  the ac t iv~ ty  caused the injury. The law 
then imposes liability on the actor who has introduced and set in mo- 
tion tlie harmful force. Thus, the operation of the instruinentality, 
though used for a lawful purpose and with due care, becomes a legal 
wrong, against the harmful effect of which the actor is insurer. The 
innocent property owner is protected. 

TYhether this Court mill extend the rule of absolute and strict lia- 
bility to vibration cases other than those involving the use of high ex- 
plosives, is a question that  must await another case and another day. 
Even if we should be inclined to follow illcAlpine and Caporale -the 
minority view- the rule is not applicable to the facts in the case a t  
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bar. Defendant was drilling a well on plaintiffs' property in furtherance 
of a contract between plaintiffs and defendant; the activity was sought 
by plaintiffs and they brought defendant upon their premises to do the 
very thing he n-as doing-drilling a well. The plaintiffs are not inno- 
cent parties ~v i thm the meaning of the rule as i t  has been applied. Here 
the activity mas not upon adjoining or neighboring property or upon an 
adjoining thoroughfare, nor were the plaintiffs unconcerned with the 
activity itself. Here the duties of the parties znter se are to  be deter- 
mined by what was within their contemplation when they contracted. 
Furthermore, plaintiffs have not made a prima facie showing that  the 
drill was intrinsically harmful or that  the proximate cause of the dam- 
age mere the vibrations set up by the drill. 

Plaintiffs contend, in the alternative, tha t  the doctrine of res ipsa 
loquitur is applicable to this case. The rule of absolute and strict lia- 
bility differs from the doctrine of res zpsa loquztur in that  the former is 
a rule of liability which operates regardless of the presence or absence 
of negligence, while the latter is a rule of evidence which operates a s  
prima facie proof of negligence. Young v. Anchor Co., 239 N.C. 288, 79 
S.E. 2d 785. The doctrine of res ipsa loquitur has been applied in a 
case in which an  exploding boiler caused damage (Harris v. Mangum, 
183 N.C. 235, 111 S.E. 177)) and in a case in which damage resulted 
when gasoline escaped from storage and was ignited (Newton v. Texas 
Co., 180 N.C. 561, 105 S.E. 433)) on the theory tha t  a boiler will not 
explode and gasoline will not escape from storage in the absence of 
neglect of the duties of inspection and proper management. "For the 
doctrine to apply the pIaintiff must prove . . . that  the occurrence 
causing the injury is one which ordinarily does not happen without 
negligence" and "that the instrumentality which caused the injury was 
under the exclusive control and management of the defendant.'' Jack- 
son v. Gin Co., 255 N.C. 194, 120 S.E. 2d 540. It is true that  the drill 
and its operation were under the exclusive control and management of 
defendant, but  the evidence does not establish the causal relation be- 
tween the operation of the drill and the damage to the house, nor that  
defendant had control of all factors which might have caused damage. 
Res ipsa loquitur does not apply where more than one inference can be 
drawn from the evidence as to the cause of the injury. Springs v. Doll, 
197 S.C.  240, 148 S.E. 231; Lamb zl. Boyles, 192 X.C. 542. 133 S.E. 464. 
It has been held in other jurisdictions that  the doctrine does not apply 
in vibration cases. Ted's dfaster Service, Inc. v. Farina Brothers Co., 
Inc., supra; Ockman v. T. L. James R. CO., Inc., 124 S. 2d 778 (La. ) .  

Defendant owed plaintiffs the duty of due care in the selection and 
operation of appropriate well-drilling equipment, in the location of the 
well, and in the inspection of the premises and the adoption of safety 
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measures, all to the end that  in the prosecution of the work the plain- 
tiffs would not suffer injury to their dwelling because of his negligent 
acts or defaults. Savamah Asphalt Co. v. Blackburn, 99 S.E. 2d 511 
(Ga.) ; Pctlllo v .  R e m e d y  dl: Svzzth, 32 X.Y.S. 2d 481; JPoneler v. 
Koeblg, supra; DusselL v. Kaufnzan Constr. Co., supra. However, plain- 
tiffs have failed to produce evidence of any negligent breach of duty, 
as specified by them in the complaint, on the part of defendant. Segli- 
gence is not prmumed from tlie mere fact, of injury. Lane v. Dorney, 
250 N.C. 15, 108 S.E. 2d 53. 

The judgillent below is 
Affirmed. 

ERNEST FLOYD FOSTER r. JIARGARET ASN FOSTER. 

(17iletl 1s June, 1965.) 

Appeal  a n d  E r r o r  a 21- 
An assignn~ent of error to tlie signing of the jndgment presc~its for re- 

\-ien- ~vlictliei' tlie ngreetl s t :~ te l l~cut  of fncls snlq)orts the jntlglnrnt and 
n-hether crror of law ;Il)llears on tlie face of the jntlgnie~it. 

H u s b a n d  a n d  Wi fe  3 9- 
The comiion law (1is:rbility of sponsei: to sue each other in tort  has  been 

completely removed in t h ~ s  State. G.S. 52-10. G.S. 32-10.1. 

An nnelnmicilmtcd child nlny not SUP the ~ a r e n t  for negligent injury, 
even after lmoming of age. 

I n f a n t s  5 4; P a r e n t  a n d  Chi ld  4- 

Ncgligt,i~t i n j~ i rg  to a n  nnen~nncil~ated child gives rise to n right of ac- 
tion ill the infillit to I . P ( Y I Y ~ ~  for his ~111y~ ic :~ l  1)nin and 111wt:1l sufferina and 
the i~~i l la i r l~ i twt  uf e:~riliilg c;il)iu4ity :ifter ~najority,  and a right of nction in  
t l ~ e  fiithcr lo  recaovel' for loss of st3r\-ices of tlir i11f:lnt d~i r ing  n~iuority mid 
other pccnninry crprnses i~icurred or likely to be incurred by the parent as  
n result of the injwy, incalniling expenses of neressary ~l~eclical t r~n tmeu t .  

P a r e n t  a n d  ('hild 4; H u s b a n d  ant1 Wife 9- 
The lrusbantl may nlaintain a n  action :ig:~inst the wife to rwover the 

nnionnts eal)twlrtl by the Ii~~shnnti  for metlical treatment of their child 
nmle  1lcct1esnry by iht. ~vife 's  ~iegligrnt iojnry to the child aincc wc11 d n ~ n -  
ages comr ~vithin the 11urvir~v of G . S .  50-10.1. ilnlwsing liability on 11usl)and 
or v i f e  for danlngcs to a prcil~erty right of the sl)rluse. 

Costs  5 4- 
Upon rwovrry of judgment in a n  amount less than one thouqand dollars 

by the husband against the wife for sums expended for medical expenses 
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made nccessary by the wife's negligent injury of their child, the court may 
allow a sum for the husband's counsel fee to be taxed a s  part of the costs. 

APPEAL by defendant from Cowper, J., October 1961 Special Session 
of BEA~FORT. 

Civil action by husband against his wife to recover medical expenses 
expended by him on behalf of their minor child for injuries to said child 
allegedly caused by defendant's actionable negligence in the operation 
of an automobile, heard upon an agreed statement of facts signed by 
counsel for both parties, as follows: 

"1. Plaintiff and defendant are and n-ere on May 9, 1963, hus- 
band and wife. 

"2. Pamela Sue Foster is the infant daughter of both plaintiff 
and defendant. 

"3. On May 9, 1963, plaintiff was the owner of a 1959 Buick 
automobile which he kept and maintained as a family purpose 
automobile. 

"4. On May 9, 1963, defendant ndiile operating said Buick 
automobile with the consent of plaintiff, collided with an auto- 
mobile owned and operated by one, Dallas B. Waters. 

"5. Said collision was solely and proximately caused by the 
negligence of the defendant. 

"6. Pamela Sue Foster, infant daughter of plaintiff and defen- 
dant, was a guest passenger in the automobile being operated by 
defendant at  the time of said collision and said infant sustained 
certain bodily injuries as a direct and proximate result of said 
collision and defendant's negligence. The plaintiff was not present 
a t  the time of said collision. 

"7. That by reason of the said injuries sustained by Pamela 
Sue Foster, she was hospitalized and received medical attention 
from Dr.  TIT. E. Swain, AI. D. ;  it was reasonably necessary for 
the health and welfare of said minor that she receive medical at- 
tention and that medical expenses be incurred for her benefit. 

"8. The medical expenses aforesaid incurred on behalf of said 
infant have been paid by plaintiff in the sum of $438.60, which 
sum is reasonable for the services rendered said infant." 

The court, being of opinion that plaintiff is entitled to recover from 
defendant the sum of $438.60, ordered and decreed that plaintiff re- 
cover from defendant the sum of $433.60, and the costs of the action, 
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which shall include the sum of $100 for plaintiff's counsel fees to be 
taxed as part of the costs. 

From tlie judgment, defendant appeals. 

Carter & Ross for defendant appellant. 
Rodman 82 Rodman by Edward N. Rodman for plaintiff appellee. 

PARKER, J. Plaintiff and defendant filed in this Court an  additional 
agreement of facts signed by counsel for both parties, reading as fol- 
lows: 

"1. That  on M a y  9, 1963, Pamela Sue Foster, daughter of 
plaintiff and defendant herein, was an  uneinaiicipated minor age 
4 nlonths and resided in tlie home of her parents a t  Route 2, Bel- 
haven, North Carolina. 

"2. Tha t  a t  the time of the institution of this action, Pamela 
Sue Foster was still uneniancipated and residing in the home of 
her parents." 

Defendant has one assignment of error, and tha t  is to the signing 
of the judgment. This presents for reviem the question as to whether the 
agreed statement of facts support the judgment and whether error of 
lam appears on the face of the judgment. Strong's IS. C. Index, Vol. 1, 
Appeal and Error, 8 21. 

Scholtens v. Scholtens, 230 K.C. 149. 52 S.E. 2d 350 (1949), was a 
case where the husband brought action against his wife to recover dam- 
ages for personal injuries which he received in an automobile accident 
allegedly caused by her actionable negligence. The Court held tha t  the 
husband had no such right of action. 

The 1931 General Assembly in effect overruled the holding in the 
Scholtens case in respect to future case,s by Chapter 263, 1951 Session 
Laws, codified as G.S. 52-10.1, which provides as follows: "A husband 
and wife have a cause of action against each other to recover damages 
sustained to their person or property as if they were unmarried." 29 
N. C. Law Review 395-96. Robert E .  Lee, Professor of Lam, V a k e  
Forest College, states in his Korth Carolina Family Law, Vol. 2, p. 
473, note 136: G.S. 52-10.1 "was drafted by the writer of this tes t  and 
designed to change the holding in Scholtens v. Scholtens, 230 N.C. 149." 
The common law disability of the spouses to sue each other in tort ac- 
tions has been completely removed in North Carolina by G.S. 52-10, 
52-10.1. Cox v. Shazc, 263 S . C .  361, 139 S.E. 2d 676; Lee, North Cnro- 
lina Family Law, T'ol. 2, 8 211, p. 472. 

On 9 N a y  1963, the day she was injured by the actionable negligence 
of her mother in the operation of an  automobile, Pamela Sue Foster, 
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daughter of plaintiff and defendant, was an unemancipated child, age 
four n~onths, and was living in the household of her parents. Such be- 
ing the case, Pamela Sue Foster cannot in North Carolina maintain a 
tort action against her mother for her personal injuries negligently in- 
flicted by her mother in the operation of an automobile on 9 May 1963. 
Cox v. Shaw, supra; Redding v. Redding, 235 N.C. 638, 70 S.E. 2d 676; 
Small v. Morrison, 185 N.C. 577, 118 S.E. 12, 31 -4.L.R. 1135; Lee, 
North Carolina Fami!y Law, Vol. 3, 5 218, pp. 162-63. I t  seems that 
our cases on this specific point are in accord with those in the over- 
whelming majority of other jurisdictions. Lee, North Carolina Family 
Law, Yol. 3, $ 248, pp. 162-63; Annot. 19 A.L.R. 2d, p. 439 et seq. We 
held in Small v. Morrison, supra, decided by a divided Court, that the 
fact that the particular defendant-parent is protected by insurance does 
not enable the minor child to maintain the action if he could not other- 
wise have maintained it. Professor Lee in Korth Carolina Family Law, 
Vol. 3, 5 248, pp. 169-170, states in effect that most states hold as does 
North Carolina in Small v. Morrison, supra. Pamela Sue Foster can- 
not maintain an action against her mother for her personal injuries 
negligently inflicted by her mother during her minority on 9 May 1963 
even after she has attained her majority. Annot. 19 A.L.R. 2d, p. 438; 
Lee, xorth Carolina Fanlily Lam, Vol. 3, p. 163; see Small v. Morri- 
son, supra. 

In  this jurisdiction two causes of action come into existence when a 
person by reason of his tortious conduct is liable to an unemancipated 
infant living in the household of his parents for personal injuries: (1) 
the right of the infant to recover for his mental and physical pain and 
suffering, and the impairment of earning capacity after attaining ma- 
jority; and (2) the right of the father to recorer for loss of services 
of the infant during minority, and other pecuniary expenses incurred 
or likely to be incurred by the parent as a consequence of the injury, 
including expenses of necessary medical treatment. Doss v. Sewell. 257 
S . C .  404, 125 S.E. 2d 899; Ellington v. Bradford, 242 K.C. 159, 86 S.E. 
2d 925; Smith v. Hewett, 235 N.C. 615, 70 S.E. 2d 825, 32 A.L.R. 2d 
1055; White v. Conzrs. of Johnston, 217 N.C. 329, 7 S.E. 2d 825; Wil- 
liams v. R. R., 121 N.C. 512, 28 S.E. 367; Lee, hTorth Carolina Family 
Law, Vol. 3, 8 211. 

Williams v. R. R., supra, was heard upon agreed facts showing that 
the 19-year-old son of plaintiff was employed by defendant without the 
knowledge or consent of the father, and was injured while so employed, 
but the injury was not due to the negligence of defendant. The claim 
of the plaintiff-father was for damages for loss of services of his son 
after and in consequence of his injury. The trial judge, being of opinion 
that on the facts agreed the plaintiff-father mas not entitled to recover, 
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ordered and adjudged that plaintiff take nothing. This Court in finding 
no error said: "For the services the son had rendered, compensation 
belonged to the father; but as the loss of further services was caused 
by an injury wliich was not caused by the fault of the defendant it can- 
not be held liable for such loss." 

The IT-eight of authority seems to  be that "a person who, without a 
parent's consent, knowingly employs a minor child to perform work, or 
to work in a place, which is dangerous, is liable to the parent for dam- 
ages accruing to him from an injury resulting to his child, irrespective 
of whether the injured child could rnaintain an action for his injuries." 
Annot. 94 A.L.II., 1214. Among the cases from several jurisdictions cited 
in the annotation to support the statemmt is our case of Haynie v. 
Power Co., 157 N.C. 503, 73 S.E. 198, 37 L.R.,4. (N.S.) 580, Ann. Cas. 
1913C, 232. 

In  Musgrove v. Kornegay, 52 N.C. 71, 74, Pearson, C.J., speaking 
for a unanimous Court, said: "A fathw is entitled to the services of 
his child until he arrives a t  the age of 21. He  has a right of property in 
the services * * *." 

This is said in 39 Am. Jur., Parent and Child, $ 74, p. 719: 

"Although the parent's right of action is sometimes spoken of in 
legal parlance as a personal injury case, it is not strictly so, but 
rather, being dependent on the loss of services of the child and 
other pecuniary loss, is more properly treated as an action for 
damage to a property right. I t  has been held to be within a statute 
imposing liability for 'injuries to person or property.' " 

This is said in Annot. 42 -4.L.R. 717, 724 

"A parent suing for loss of his child's services (or niedical ex- 
penses, etc.), or a husband suing for loss of services and society 
of his wife, occasioned by an injury, is, in fact as well as estab- 
lished theory, suing for damage to a property right,- a damage 
to his property,-- juqt as if (to use the classic, but unflattering, 
simile) his donkey or his oysters had been injured." 

In Psota v. Long Island R. Co., 246 N.Y. 388, 159 N.E. 180, the 
Court held that the words "injuries to person or property" in Highway 
Law (Consol. Laws, c. 23) 8 282-e, making an automobile owner liable 
for death or "injuries to person or property" resulting from negligence 
in the operation of a motor vehicle, include a father's action for loss of 
services of child or wife. 

This is said in Tidd v. Skinner, 225 N.Y. 422, 122 N.E. 247, 251: 
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"The common-law action which a master or parent has for loss 
of services of a servant or minor child is based upon an injury to 
a property right. Compensation is allowed for loss of services to 
which the master or parent is entitled and for the expenses incurred 
by reason of such injury." 

This is said in Krasner v. O'Dell, 89 Ga. App. 718, 80 S.E. 2d 852. 

"Medical expenses, incurred for treatment of a minor child's in- 
juries, and the loss of the child's services, when caused by the tort- 
ious act of another, are elements of damage to the father's prop- 
erty rights, and give rise to a cause of action in the father." 

To the same effect see: Automobile Underwriters v. Camp, 109 Ind. 
App. 389, 32 K.E. 2d 112; Wilkie v. Roberts, 91 Fla. 1064, 109 SO. 225; 
Pmtsker v. Greenuood, 47 R.I. 384, 133 -4. 656; Bzoni v. Haselton, 93 
Vt. 453, 134 A. 606. 

I t  seems clear that plaintiff's action to recover necessary medical ex- 
penses expended by him for his infant daughter in the instant case is 
within the fair intent and meaning of G.S. 52-10.1 imposing liability 
for damages sustained to property. 

In Lee, North Carolina Family Law, Vol. 3, § 248, p. 170, it is said: 
"In North Carolina and most jurisdictions a minor child may maintain 
an action against the employer of his parent for personal injuries sus- 
tained as the result of the parent's negligence within the scope of his 
en~ployment." Professor Lee cites numerous authorities in support of 
his statement, including our case of Wright v. Wright, 229 N.C. 503, 
507-08, 50 S.E. 2d 540, 544. I n  the Wright case it is said: "The per- 
sonal immunity from suit because of the domestic relation does not ex- 
tend to the employer so as to cancel his liability or defeat recovery on 
the principle respondeat superior when the injury was inflicted by the 
servant acting as such." 

In  Cox v. Shaul, supra, the Court held that even though the mife- 
mother's administrator could not recover for her wrongful death from 
the estate of her son, he could recover from the husband-father, be- 
cause of the son's negligence, under the doctrine of respondeat superior. 

The agreed facts are sufficient to invoke the family car purpose doc- 
trine. In  Smith v. Simpson, 260 N.C. 601, 133 S.E. 2d 474, it is said: 
"The very genesis of the family purpose doctrine is agency. The ques- 
tion of liability for negligent injury must be determined in that aspect." 
I t  seems clear from the agreed statement of facts that a t  the time of 
the injuries to Pamela Sue Foster defendant m s  the agent of plaintiff, 
and was acting within the scope of her authority as his agent. I t  has 
been held (or assumed) in many cases that, in the absence of waiver or 
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estoppel on his part, a principal or master has a right of action against 
the agent or servant for loss or damage resulting to the principal or 
master which has proximately resulted from the agent's or servant's 
negligence. 3 C.J.S., Agency, 8 286, (a )  ; Annot. 110 A.L.R. 832, where 
many cases are cited, including one from North Carolina. What mas 
said by Ervin, J . ,  writing tlie majority opinion in Rollison v. Hicks, 
233 N.C. 99, 63 S.E. 2d 190, in respect to actions brought by the master 
against the servant to recover for injuries suffered by the former as a 
result of the latter's actionable negligence is also applicable to similar 
actions brought by a principal against his agent. Justice Ervin said: 

"The doctrine of imputed negligence has no application, hom- 
ever, to actions brought by the master against the servant to re- 
cover for injuries suffered by the former as a result of the latter's 
actionable negligence. " * " 

( I *  " n But it would offend justice and right to impute the neg- 
ligence of a servant to his master and thus exempt him from the 
consequences of his own wrong-doing where the negligence proxi- 
mately causes injury to a master who is without personal fault." 

According to the agreed facts "plaintiff was not present a t  the time of 
the said collision." There is no waiver or estoppel on his part in the in- 
stant case. He  was not in the automobile a t  the time of the collision, 
and that is another reason why his wife's negligence cannot be imputed 
to him. 65 C.J.S., Negligence, 8 168, ( f ) .  

In  39 Am. Jur., Parent and Child, p. 718, it is said: "But the parent's 
right of action, although distinct from the child's right of action, is 
based upon and arises out of tlie negligence which causes the injury to 
the child. Thus, the parent cannot recover unless the child also has a 
good cause of action." To the same effect, 67 C.J.S., Pxrcnt and Child, 
p. 742; Restatement, Torts, 8 703; Annot. 94 A.L.R., "11. General 
Rule," p. 1211; Levesque v. Levesque, 99 K.H. 147, 106 A. 2d 563; 
Cavana~cgh v. First  vatz zonal Stores, 329 3Iass. 179, 107 N.E. 2d 307. 
The general rule of lam to the effect that as Pamela Sue Foster in the 
instant case cannot in Korth Carolina maintain a tort action against 
her mother for her pcrsonal injuries negligently inflicted by her mother 
in the operation of an automobile, there can be no recovery by l~lain- 
tiff here, is not the lam in this jurisdiction by virtue of the express pro- 
visions of G.S. 52-10.1. 

By virtue of the express provisions of G.S. 52-10.1, and upon the 
agreed facts, the court below was correct in holding that plaintiff was 
entitled to recover from the defendant the medical expenses expended 
by him on behalf of Pamela Sue Foster for injuries to her caused by 
defendant's actionable negligence in the operation of an automobile, 
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and in decreeing that plaintiff recover from the defendant the sum of 
$438.60 and the costs of the action, which shall include the sum of $100 
for plaintiff's counsel's fees to be taxed as part of the costs. As to allow- 
ance of counsel's fees here, see G.S. 6-21.1. 

The agreed facts support the judgment and no error of law appears 
on the face of the record. The judgment below is 

Affirmed. 

STATE OF NORTH CAROLINA v. FRANK JOSEPH RIR'ALDI. 

(Filed 18 June, 1965.) 

1. Homicide 5 20- 
Evidence of prior bickering between defendant and his wife, of defen- 

dant's financial difficulties, his procurement of insurance on the life of 
his wife, his attempt to hire a person to kill his wife, and, on the morning 
she was killed, his statement to the person he had attempted to hire that 
he had killed his wife himself, and that she was found in their apartment 
dead from strangulation, etc., held sufficient to overrule nonsuit in a pros- 
ecution for homicide, notwithstanding defendant's evidence of alibi. 

2. Criminal Law § 98- 
Evidence permitting conflicting conclusions in regard to the fact in issue 

must be submitted to the jury, it being the function of the j u r ~  to evaluate 
the evidence and determine the truth or falslty of the testimony. 

3. Criminal Law § 34- 
In  a prosecution of a husband for the murder of his wife, evidence tend- 

ing to show that prior to the homicide he had made improper sexual ad- 
vances toward the male witness does not, standins alone, tend to establish 
defendant's guilt of his wife's murder, and the admission over his objection 
of the e~idence tending to show that he v a s  a sexual pervert, emphasized 
in the solicitor's argument to the jury, is prejudicial error. 

PARKER, J., dissenting. 

SHARP, J., Concurs in dissent. 

APPEAL by defendant from Mallard, J., Kovember 1964 Special 
Criminal Session of ORANGE. 

Defendant was charged and convicted of the willful and premeditated 
murder of his wife, Lucille Begg Rinaldi (Deceased), on December 
24, 1963. The jury recommended life imprisonment. Judgment impos- 
ing punishment, as recommended, was entered. Defendant excepted and 
appealed. 
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Attorney General Bruton;  D e p u t y  At torney General McGalliard for 
the State .  

Cooper d? Wins ton;  Bryant ,  Lipton,  B r y a n t  & Batt le  f o ~  defendant 
appellant. 

RODMAN, J .  Defendant makes two basic contentions: (1) The 
evidence is not sufficient to establish that he was in any way responsible 
for his wife's death;  and (2) he is, in any event, because of prejudicial 
error occurring during the trial, entitlcd to have another jury pass on 
his guilt or innocence. 

The evidence is sufficient for a jury to find these facts: Defendant 
and Deccased were raised in Waterbury, Connecticut. Their acquaint- 
ance dated from high school days. Dc.fendant took her to the Senior 
Prom. 

Defcndnnt, a graduate student in IZnglish a t  Chapel Hill, mas, in 
1963, 33 years of age; Deceased was about the same age. Thev became 
engaged some time during the spring of 1963. Deceased mas then liv- 
ing with her family in Waterbury. She nTas teaching school. Defendant 
needed money to pay his expenses while a t  Chnpe! Hill. Deceased, on 
a t  least three occasions, sent defendant checks for $200 or more, money 
that  she had saved from her salary. They were married in Waterbury, 
Connecticut, the latter part of July 1963. 

On July 3, 1963, applications \yere made to Prudential Life Insurance 
Company for insurance on their respective liws. The policy insuring 
the life of Deceased called for a payment of $20,000 on proof of death, 
with provision for an  additional $20,000 in the event of accidental 
death. Defendant, designated as "fiance," was named as beneficiary. At 
the same time, defendant applied for and obtained a policy for $10,- 
000 on his life. This policy also provided for double indemnity in the 
event of accidental denth. Deccased was named as beneficiary in tha t  
policy. 

I n  the sprin!; of 1963, Deceased had sought and obtained a contract 
to teach in the public schools in Chapel Hill for the ensuing school year. 
School opened on September 9. Deceased came to Chapel I-Iill a few 
days before school opened. She attended school conference3 on two days 
prior to the opening of school, but lvas not p r e ~ e n t  when school opened. 
She returned to her family in TTTaterbury. On September l G ,  she wrote 
school oficids offering licr resignation, explaining i t  was necessary be- 
cause of estreinc personal fanlily trouble. 

I n  October 1963, defendant applied for a loan of $2,300 from the 
University Loan Fund for Students. The loan mas approved on Oc- 
tober 22. H e  ~ v a s  advanced $400 on his loan early in November. On 
December 24, he o~ved the Cniversity this $400. I11 his application for 
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the loan, he included among his obligations the sum of $720 for annual 
life insurance premiums. 

On November 1, 1963, defendant obtained a loan of $752.24 froin 
Carolina Bank & Trust Company. The amount owing on that loan 
was, on December 24, 1963, $720.24. 

Not long after the marriage, defendant made inquiries with respect 
to his right to share in property which he expected his wife to inherit. 

Defendant occupied a two bedroom apartment a t  105 North Street 
in Chapel Hill. He and his wife occupied this apartment when she was 
in Chapel Hill in September. Defendant continued to occupy the apart- 
ment after his wife returned to Waterbury. In  the summer of 1963, de- 
fendant employed Alfred Foushee to do a "general house cleaning job" 
a t  the apartment. Not long afterward, defendant got Foushee to go to 
the apartment on the pretest that another house cleaning was needed. 
Defendant then sought to hire Foushee to kill his wife, stating he 
wanted i t  done in such a way as to make it appear accidental. Foushee 
declined. Defendant, on subsequent occasions, sought to get Foushee to 
kill his wife, or, if he would not do it personally, to locate someone 
who would do it. He offered to pay Foushee $500 if he would locate 
someone ~ 1 1 0  would murder his aife. Foushee continued to rebuff de- 
fendant. 

Deceased returned to Chapel Hill on December 21. About 1:45 p.m. 
on December 24, the police, in response to a telephone call, went to 
defendant's apartment where they found defendant and John Sipp. 
The living room was in disarray. Deceased's body was lying face down 
on the floor. She was clad in pajamas and a housecoat. Her face was 
bloody; a scarf was knotted around her neck, covering her mouth. Her 
pocrietbook was lying open on the Aoor; part of the contents mere 
scattered on the rumpled rug. The body TTas immediately in front of a 
sofa, on ~ ~ h i c h  was a pillow showing blood stains. 

In  the apartment TI-hen the police arrived were defendant and John 
Sipp. They informed police they had spent the morning in Durham 
shopping. When they returned from Durham, they stopped a t  the Post 
Office a moment, then went to a store, and from there to the apart- 
ment. Sipp, at  defendant's request, promptly called the police and a 
priest. 

Both Sipp and defendant told the police Sipp had, shortly before 9 
a.m., stopped a t  the apartment to pick up defendant for a trip to Dur- 
ham, pursuant to arrangements made the preceding night. They had 
been together from the time defendant left the apartment until they 
returned shortly before 2:00 p.m. 
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Foushee testified to  seeing defendant in the  business section of 
Chapel Hill about noon, a t  which time defendant said to Foushee: "It 
is over, I did it." 

An autopsy was performed on the night of December 24. Work be- 
gan about 8:40 and was completed about 1:00 a.m. Christmas morning. 
Rigor mortis and livor nlortis were estimated a t  2 or 3 plus, where 4 
plus is maximum. There were lacerations a b o ~ e  the eyes; the tissues 
about both eyes were swollen, a dark blue. A pathologist expressed the 
opinion that the visible injuries to the liead were caused by blows by 
some blunt instrument. The blows, in his opinion, were not sufficient 
to  cause death, but would have rendered Deceased unconscious. I n  his 
opinion, death rvas caused by "asphysia or suffocation. Tha t  suffoca- 
tion could have been caused by a scarf tied tightly around her nose and 
n~outh .  Tha t  asphyxia could have been caused by a pillow bbring pressed 
against her face. * * * Based on the autopsy findings, death could 
have occurred any time between 10:OO -4.M. and 5:00 P.M. on Decem- 
ber 24, 1963." H e  further testified: ((1 do have an opinion satisfactory 
to myself as to the maximum time wl~ich could have elapsed between 
the blow the decedent received on the back of her head and her death. 
It is approximately one hour. Nore  likely 30 minutes, certainly no 
more than one hour. There was not any evidence of skull fracture." 

The foregoing is a summary of the evidence tending to support the 
State's contention that  defendant, having meditated the question, wil- 
fully and deliberately killcd his wife. The evidence, with the inferences 
which may be drawn therefrom, if true, is sufficient to support a verdict 
of guilty of the charge contained in the bill of indictment. Whether en- 
tirely true or entirely false, or true in part and false in part, presented 
questions of fact to be determined by the jury. The truth or the falsity 
of the evidence was not for the court. The motion to nonsuit was prop- 
erly overruled. 

Defendant offered evidence from which the jury could find that  he 
mas not in the vicinity of the apartment between 8:45 a.m., when he 
and Sipp went to Durham, and 1:40 p ni., when he and Sipp returned 
to the apartmcnt and found Mrs. Rinaldi dead. The principal witness 
for the defense was Sipp, who testified a t  length in support of defen- 
dant's claimed alibi. The othcr witnesses for t l ~ c  defendant corroborated 
Sipp's testimony, or testified to Sipp's good character. Defendant did 
not take the stand, nor did he offer evidence as to his character. 

Foushce, after testifying as to  defendant's effort on the second visit 
to the apartment to bribe him to kill Airs. Rinaldi, and his refusal, tes- 
tified: "Mr. Rinaldi called me a little while after that  and told me to 
come over to v-here he mas sitting a t  the time. H e  was sitting on a 
couch. I was sitting in a chair directly in front of him. " " " Mr. 
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RinaIdi asked me to come over and when I got over there he reached 
for my privates, my pants there, and he put his hands there; I pushed 
them down. " " * He told me to unzip my pants; I wouldn't do i t ;  I 
pushed him off again, so he said, 'Take it out, and let me see it.' * " * 
I didn't take it out, so he reached in his pocket and got some money 
out and handed i t  to me; I still rejected him, and after I kept rejecting 
him trying, he then told me he was sorry, he hated he had tried to do 
anything like that, he was ashamed of himself. After that I left." 

Defendant objected to the testimony quoted above. The objections 
were overruled. The solicitor, in hie argument to the jury, made use 
of the testimony to evaluate defendant's character, a character that 
would not hesitate to murder. Evidence tending to show that defendant 
is a sexual pervert does not, standing alone, tend to establish the fact_ 
that he is also a murderer. To make such evidence competent, the 
State would have to show some direct connection between defendant's 
abnormal propensities and the charge of homicide for which he is then 
on trial. 

The jury should not be prejudiced to defendant's detriment by evi- 
dence tending to prove that he is a moral degenerate, prepared to com- 
mit the abominable and detestable crime against nature, a felony. 

This Court has repeatedly held such evidence incompetent, requir- 
ing a new trial. A full statement of the rule, the reasons for the rule, 
and the limitations on the rule are stated clearly and concisely in the 
able opinion of Ervin, J .  in State v. McClain, 240 N.C. 171, 81 S.E. 2d 
364. He supports his conclusions with copious citations. See also State 
v. Gammons, 258 N.C. 522, 128 S.E. 2d 860; State v. Stone, 240 N.C. 
606, 83 S.E. 2d 543; State v. Brady, 238 N.C. 404, 78 S.E. 2d 126; State 
v. Needham, 235 K.C. 555, 71 S.E. 2d 29; State v. Fowler, 230 N.C. 
470, 53 S.E. 2d 853; State v. Page, 213 N.C. 333, 1 S.E. 2d 887; State 
v. Castle, 133 K.C. 769, 46 S.E. 1; Stansbury's N. C. Evidence, $8 80 
and 104. 

The evidence was both prejudicial and incompetent. 
In  view of our conclusion that defendant is entitled to a new trial 

because of the admission of incompetent evidence, it is neither neces- 
sary nor advisable to discuss defendant's other assignments of error. 
The asserted errors may not arise in the next trial. 

New trial. 

PARKER, J., dissenting. The majority opinion holds that defendant 
is entitled to a new trial by reason of the admission in evidence over his 
objections and exceptions of testimony of the State's witness Foushee 
tending to show that defendant was a sex deviate- the testimony is 
set forth in the majority opinion and is not repeated here. The ma- 
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jority opinion holds that such evidence was incompetent, prejudicial to 
defendant, and entitles him to a new trial. The reason assigned is the 
general rule that in a prosecution for a particular crime, the State can- 
not offer evidence tending to show that the accused has committed an- 
other distinct, independent, or separate offense. S. v. McClain, 240 N.C. 
171, 81 S.E. 2d 364. 

In S. v. ~llcClain, supra, this is statcd: "The general rule excluding 
evidence of the coinnlission of otlier offcnses by the accused is subject 
to certain well recognized exceptions, which are said to be founded on 
as sound reasons as the rule itself. 22 C.J.S., Criminal Law, section 663. 
The exceptions are stated in the numbwed paragraphs, which immedi- 
ately follow." Ervin, J. ,  the writer of the opinion in this case, with his 
usual clarity and correctness, sets forth eight exceptions, most of which 
exceptions are supported by superplenary authority. In my opinion, 
taking into consideration the entire conversation between defendant 
and Foushee, all the evidence in respect to the relationship between de- 
fendant and Foushee, and all the attendant circumstances, this evidence 
is competent under Judge Ervin's paragraphs 1, 2, 3, and 5. I vote to 
affirm the judgrnent below. 

SHARP, J., concurs in dissent. 

H. V. GLENN. SR.. AD\IINISTR~TOR OF HEBERT VINCENT GLENN, JR.,  DE- 
CEASED V. BRAXTLEY SMITH AND H E R B E R T  EUGENE SXITH. 

(Filed 18 June, l9G5.) 

1. Evidence S 4 2 -  

The opini(~n of a xitneci, even thonrh he may be qualified as an expert, 
is not adnlissible as to matters withi11 the ordinary experience of men, 
iince in \i1(*11 instnnce the jnry is capable of deciding such question with- 
out the aid of opinion eridence. 

2. Same;  Automobiles 5 38- Expert, testimony as to whether ve- 
hicle would "fishtail" when suddenly accelerated held incompetent. 

The conflicting contentions R-ere whether defentlant, in attempting to 
pass on a left curve n preceding rehicle driven by plaintiff's intcstate, 
collided because of his failure to drive his car coinpletely to the left of the 
center line. or whether he drove compl~tely to the left of the center line 
and, as he was passing. intestate accelerated his rehicle, causing the rear 
of intestate's rebicle to jerk to the left and hit defendant's car. Held: Since 
the question involves many imponderables, such as the respective speed of 
the rehicles, inflation of tires, condition of road, power used in accelerating, 
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and the respectiye positions of the cars a t  the time, testimony of a witness 
qualified as  a traffic engineer as to whether under such circumstances in- 
testate's car  would "fishtail" is incornl~etent and was  properly excluded. 

3. Trial § 15- 
The rule tha t  objection to the admission of evidence will be considered 

only upon the ground stated in the objection docs not apply when the e ~ i -  
dence is excluded by statute. 

4. Bill of Discovery § 4- 

Testinlony elicited on atlrerse e\amination in oue case is not competent 
upon the trial of a companion case instituted by a plaintiff who is a stranger 
to the prior action. G.S. 1-868.14. 

APPEAL by plaintiff from Sink, E.J., October Civil Session 1964 of 
DURHAM. 

This is an  action for n-rongful death. The plaintiff alleged tha t  his 
intestate, his deceased son, Herbert Vincent Glenn, Jr., was killed on 
30 Koreniber 1961, in an automobile collision allegedly caused by tlie 
negligence of the defendant Brantley Smith in the operation of an  
automobile owned by his father, Herbert Eugene Smith, his co-de- 
fendant. 

On the evening of 30 November 1961, a t  approximately 10:OO P.M., 
plaintiff's intestate rTas operating his 1959 Ford automobile in a south- 
erly direction on Guess Road, near the city limits of the City of Dur- 
ham: that  a t  the saiile time tlie defendant, Brantley Smith, was oper- 
ating a 1954 Liiiroln automobile on Guess Road and LYas also proceed- 
ing south on said road, and a t  the time there were riding with him in 
said Lincoln automobile Frances Carpenter, Carolyn Carpenter and 
John Slaughter. 

Plaintiff further alleged that  the automobile operated by Herbert 
Vincent Glenn, Jr . ,  in which his wife, J o  Ann Lasater Glenn, was rid- 
ing as a passenger, TYas proceeding south on Guess Road in a careful 
and proper manner; that  the automobile operated by  the defendant 
Brantley Smith attempted to overtake and pass the Glenn automobile, 
and in the course of overtaking i t  a collision resulted in which both 
passengers in the Glenn automobile lost their lives. 

The plaintiff's evidence tended to show that the defendant Brantley 
Smith undertook to pass the Glenn car on a left curve without pulling 
his car completely over to the left side of the road; that  the collision oc- 
curred before the driver of the Lincoln car pulled i t  entirely to the left  
of the center lane of tlie highway Brantley Smith testified: "When I 
attempted to pass, I went to the left-hand side of the road and tried to 
go around him and he sped up when I tried to go around him. JJ7hen 
he sped up, my right front was about to his left rear, something like 
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that. When he sped up, he seemed to get in another gear or something 
- I don't know  hat he done - jumped over and brushed me. The car 
just seemed to jerk up all of a sudden. The car seemed to jump or jerk 
when I attempted to pass him and sped up. The rear end of the Ford 
went over on my side of the road, left-hand side. It disappeared a11 of 
a sudden. The cars brushed when it came over. When the cars bruslicd, 
my car was completely over the left-11:ind side of the road. After the 
two cars brushed, his car disappeared '' " *." 

The evidence tended to shorn that both cars left the highway about 
the same time, the Ford going off the highway to the right and the 
Lincoln car to the left. Both occupants of the Glenn car were killed. K O  
one was injured in the Lincoln car. 

Prior to the filing of the complaint in the case of Mrs. J. R. Lasater, 
administmtrix o f  the estate o f  Jo  Ann Lasater Glenn v. Brantley Smith, 
Frances Carpenter, Carolyn Carpenter and John Slaughter, an exam- 
ination of the defendant John Slaughter was held pursuant to the pro- 
visions of G.S. 1-568.10. The defendant offered this examination in evi- 
dence in this case. The plaintiff objected on the ground that John 
Slaughter a t  the time lived in Henderson, North Carolina, within 
forty miles of Durham and, therefore, under the statute, G.S. 8-83(9), 
his deposition was not admissible. The court overruled the objection, 
and the plaintiff excepted. 

For the purpose of rebutting the testimony of the defendant that 
the plaintiff's Ford automobile suddenly jerked over on his side of the 
road, the plaintiff attempted to offer expert testimony that a standard 
1939 Ford automobile could not possibly "fishtail." The plaintiff offered 
an expert in the field of traffic engineering, and the court ruled the 
n-itness to be an expert in his field. Whereupon, plaintiff's counsel at- 
tempted to ascertain from this witness whether or not he was familiar 
with a standard 1959 Ford automobile; whether or not he had driven 
a 1959 Ford automobile; and whether or not in his opinion a 1959 Ford 
automobile could "fishtail." 

The court refused to allow the experl testimony with respect to any 
of the above-stated questions, and further declined to allow the plain- 
tiff's counsel to cven ask such questions for the record out of the pres- 
ence of the jury. Plaintiff excepted. 

The case was submitted to the jury, and the jury answered the is- 
sues of negligence and contributory negligence in the affirmative. Judg- 
ment mas accordingly entered, and the plaintiff appeals, assigning error. 

Everett, Everett & Everett for plaintiff appellant. 
Bryant, Lipton, Bryant & Battle for defendant appellees. 
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DENNY, C.J. The appellant assigns as error the refusal of the 
court below to permit a traffic engineer, who was held by the court to 
be an expert in his field, to testify concerning his familiarity with a 
standard 1959 Ford automobile and whether or not he had an  opinion 
as to whether a 1959 Ford automobile would ((fishtail" ( tha t  is, swing 
to its left) under the conditions described by the witnesses. 

Just  what an automobile would or would not do in rounding a left 
curve involves many imponderables. How fast was the car being op- 
erated? Were the tires properly and evenly inflated? How much power 
was used in nccelerntinq the car? Was the car otherwise in good me- 
chanical condition? What was the condition of the road? Did the road 
have any loose gravel or stones upon its surface? Were the respective 
cars in their proper lane immediately prior to the collision? et cetera. 
The evidence with respect to the last question was in sharp conflict. 

The plaintiff offered evidence to the effect that  the Ford car was 
never in the left lane of the road, that it never crossed the center line 
of Guess Road. On the other hand, the defendants offered evidence to 
the effect tha t  the Ford car, when i t  was suddenly accelerated, jerked 
or "fishtailed" to its left and brushed the Lincoln car which was travel- 
ing in the left lane, causing the damages sustained by the plaintiff's 
intestate. 

The opinion of a witness, even though he may be competent to tes- 
tify as an expert, is not admissible as to matters within the ordinary ex- 
perience of men. The jury is deemed capable of deciding such questions 
without the aid of opinion evidence. Great Eastern Casualty Co. v. 
Kelley (1917, Tex. Civ. App.), 194 S.W. 172. Most jurors are thor- 
oughly familiar with the operation of automobiles, and are capable of 
determining what inferences the facts will permit or require. Tyndall 
v. Hines Co., 226 N.C. 620, 39 S.E. 2d 828. 

I n  Shaw v. Sylvester, 253 N.C. 176, 116 S.E. 2d 351, this Court said: 

"* * * A witness who investigates but does not see a wreck 
may describe to the jury the signs, marks, and conditions he found 
a t  the scene, including damage to the vehicle involved. From these. 
however, he cannot give an opinion as to its speed. The jury is 
just as well qualified as the witness to determine what inferences 
the facts mill permit or require. Tyndall v. Hines Co., 226 N.C. 
620, 39 S.E. 2d 828. 

"The qualified expert, the nonobserver, may give an  opinion in 
answer to a proper hypothetical question in matters involving 
science, art, skill and the like. The plaintiff contends Sgt. Etherage 
placed himself in this expert category by having investigated more 
than 400 wrecks. There is no evidence tha t  wrecks follow any set 
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or fixed pattern. An automobile, like any other moving object, 
follows the laws of physics; but wliich door came open first dur- 
ing the movement would depend upon the amount and direction of 
the physical forces applied, and the place of their applic a t '  lon. 
There was no evidence the witness ever investigated an accident 
when both doors were open and 110th occupants throxvn out. I n  
this case neither the nonobserver nor the jury could tell who was 
the driver. Tyndall v. Hines Co., supra; Everett v. Fischer, 1-17 P. 
1P9; B~i~wc l l  v. &'need, 104 N.C. 118, 10 S.E. 152." 

I n  our opinion, the expert testimony which the plaintiff sought to 
offer was properly excluded, and we so hold. 

The piaintlff also assigns as error the admission of the adverse exam- 
ination of John Slaughter, which was taken in the case of Mrs. J. R. 
Lasater, adnzinist~~at?-?x v. B ~ a n t l e y  Smith, Frances Ca~penter,  Carolyn 
Carpenter and John Slauglzter, for the purpose of obtain~ng information 
necessary to enable thc plaintiff in that  case to prepare and file her 
complaint. 

The plaintiff objected to tlie admission of this examination on the 
ground thnt a t  the time of the trial below John Slaughter was residing 
in Henderson, Korth Carolina, within forty miles of Durham. The ob- 
jection was based upon the provisions of G.S. 8-83, subsection 9. This 
statute prorides thnt every deposition tslien and returned in the man- 
ner provided by law may be read on the trial of the action or proceed- 
ing, or before any referee, in the following cases, and not otherwise: 

"9. If the witness has been duly sumn~oned, and a t  the time 
of the trial is out of the State, or is more than seventy-five miles 
by the usual public mode of travel from the place where the court 
is sitting, without the procurement or consent of the party offer- 
ing his deposition." 

Ordinarily, an  objection made upon certain grounds stated, only those 
stated can be made the subject of revie~v upon appeal, except where the 
evidence is excluded by statute. ;\lcIntosh, North Carolina P r x t i c e  and 
Procedure, 2nd Ed., Vol. 11, 1532, subsection 7, page 63, citing Pres- 
nell v. Garrison, 121 N.C. 366, 28 S.E. 409. 

I t  is provided in G.S. 1-568.24, "Use of deposition a t  trial. - (a) 
Upon the trial of the action or a t  any hearing incident thereto, any 
party may offer in evidence the whole, but, if objection is made, not 
a part only, of any deposition taken pursuant to this article, but  such 
depo5ition shall not be used as evidence against any pnrty not notified 
of the taking thercof as providcd by G.S. 1-568.14." 

G.S. 1-565.14 requires the examining party to give notice to all 
parties other than the party to be examined. This statute requires the 
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notice to be delivered to the party five days before the examination or 
mailed to him ten days before the date of such examination, and the 
notice shall consist of a copy of the order of examination. There is 
nothing in the record before us to indicate that the plaintiff herein was 
a party to the suit in which the examination of Slaughter was pro- 
cured a t  the time the order for the examination of the defendant 
Slaughter was issued. Therefore, since the plaintiff was not a party to 
such action, and had no opportunity to cross examine Slaughter a t  the 
time of his examination, it was error to admit such examination in evi- 
dence in the trial of this action, and for such error there must be a new 
trial. 

We call attention, however, to the fact that the trial judge was noc 
informed at the time of the trial below that Slaughter's examination 
vas not taken in Lhe case then being heard. If the trial judge had been 
informed of this fact, doubtless he would have excluded the examina- 
tion. 

Since there must be a new trial, we deem i t  unnecessary to discuss 
the remaining assignments of error which may not recur on the next 
trial. 

New trial. 

PEGGY S'UE JOLLY, PETITIOR'ER V. J. TVILBURN QUEER' .4KD WIFE, PEARL 
H. QUEEN, RESPONDEKTS. 

(Filed 18 June, 1966.) 

1. Bas ta rds  § 11- 

The putative father of a n  illegitimate child may defeat the right of the 
child's mother to its custody only by showing that  the child's mother, by 
reason of bad character or special circumstances. is unfit to have its cus- 
tody, and that  therefore the welfare of the child overrides her p a r a m o ~ ~ n t  
right to custody. 

2. Same- 
Where the court finds t ha t  the mother of an  illegitimate child is  a flt and  

suitable person and is capable of taking care of her child, i t  may not enter 
a n  order awarding custods to  the child's father,  even upon finding tha t  such 
award is to the best interest of the child, there being no findings to justify 
a conclusion tha t  the mother had forfeited her paramount right. 

APPEAL by petitioner from Froneberger, J., in Chambers in HENDER- 
SON on October 19, 1964. 
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This special proceeding, instituted under G.S. 50-13 on August 11, 
1964, in hlcDoivel1 County, is to determine the custody of James Wil- 
liam Piercy, sometimes linown as James William Queen, the illegiti- 
mate child of petitioner and male respondent (Queen). 

T o  detail the evidence in the case would ill serve the child in ques- 
tion. The rudimentary facts are these: The relationship between pe- 
titioner and Queen began in the summer of 1954, when petitioner, 17 
years old, was employed by Queen, approximately 45, to n-orlc for him 
a t  his skating rink in Old Fort. Queen was then living with his wife, 
fenze respondent (3frs. Queen), as he is now. I n  the fall of 1956 peti- 
tioner conceived Queen's child, James William Piercy. When petitioner 
refused to have an abortion, Queen took her to Florida, to conceal her 
condition from her family and his wife. They lived together there 
both before and after tlie child n-as born on M a y  11, 1937. I n  M a y  
1939 petitioner ended tlie relationship and returned to her mother's 
home in Old Fort. Shortly thereafter petitioner became seriously ill and 
was hospitalized a t  intervals over a five-month period. During her ill- 
ness Qucen began visiting the child in the home of petitioner's parents. 
Soon lie lvas taking the child to his honle to spend the night and, later, 
weekends. 

On October 15, 1960, petitioner married 31. N. Jolly, who had full 
knowledge of her past. On that  day,  according to petitioner, she agreed 
with Mrs. Queen that  she would leave tlie child in the Queen home and 
"give it a try." According to Mrs. Queen, petitioner "gave" the child to 
her and Queen and promised "to sign legal papers." From time to time 
thereafter the Queens requested petitioner to sign a consent to their 
adoption of the child, but  this she never did. 

After their marriage petitioner and her husband moved to Cabarrus 
County, where he was employed, but a t  least once a month she returned 
to visit the child. H e  spent Thanksgiving n-ith her, and, when she visited 
in Old Fort, he spent the days with her. In  Kovember 1961 petitioner 
and her husband moved to l larion.  Thereafter, petitioner's evidence 
tends to show, the boy spent a t  least one day a meek with her. She 
visited him 2-3 times a week and took hiin wherever she vished. 

On August 28, 1963, a son was born to petitioner and her husband. 
I n  June 1964, according to petitioner, the child signified n desire to 

spend more time with her. Queen then objected to her seeing the child 
a t  all. Khereupon, she decided that the child's best interest required her 
to  take him back into her custody. After consulting an  attorney, who 
advised her that  she l i d  the legal right to do so, petitioner did take  
the child from Mr.  and Mrs. Queen in July 1964. With the boy and her 
brother, petitioner set out on a vacation motor trip to the West Coast. 
On July  30, 1964, Queen suffered a serious heart attack and was hos- 
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pitalized. Mrs. Queen requested petitioner to return to  McDowell 
County with the child so that  he could comfort his father. Conse- 
quently, petitioner returned and delivered the boy to Mrs. Queen with 
the understanding that  he would be re-delivered to  her the following 
morning. When petitioner went for him, however, Mrs. Queen refused 
to surrender him. This proceeding resulted. 

Petitioner is now approximately 28 years old. Her  husband is a col- 
lege graduate. -4s manager of a finance company in Marion he has an  
average annual income of 57,600.00. H e  has expressed the desire to rear 
the child. Petitioner's evidence and the report of the 1lcDowell M7el- 
fare Department show petitioner and her husband to have a stable 
home and a good house. 

Queen is n o x  approxiinately 56 years old and, a t  the time of the hear- 
ing, Txis still confined to his honie on account of the heart attack. H e  
is a plumber and o~vns a septic-tank company. Mrs. Queen is about the 
same age a s  her husband and holds a responsible position in the office 
of a nearby hosiery mill. Her  maiden sister lives in the home and helps 
care for the child. The Queens own a conifortable dwelling in Old Fort  
with about eight acres of ground surrounding it. I t  is larger and more 
expensive than that  of petitioner and her husband. Respondents' evi- 
dence and the report of the Welfare Department show them to have a 
stable honie life and the respect of the conimunity and fellow church 
members, and the child to be happy and well adjusted wit!> them, and 
to be a good student. 

After a lengthy hearing Judge Froneberger found as a fact tha t  both 
petitioner and male respondent and their respective spouses are now 
persons of good character and fit and suitable persons to have the care 
and custody of the child; tha t  i t  is in his best interest that  his custody 
be awarded to the Queens for the nine months of the school year and 
to petitioner for the other three months, with specified visitation privi- 
leges to each during the interval custody is in the other. Froni the order 
entered upon these findings, petitioner appeals, assigning error in the 
award of custody to the Queens and the findings upon which i t  was 
based. 

Paul  J .  S t o r y  for petitioner, appellant.  
W a l t e r  C. Benson for respondents, appellees. 

SHARP, J .  "It is well settled law in this State, and it seems to be 
universally so held, that  the mother of an illegitimate child is its nat- 
ural guardian, and, as such, has the legal right to its custody, care and 
control, if a suitable person, even though others may offer more ma- 
terial advantages in life for the child," Browning v. H u m p h r e y ,  241 
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hT.C. 285, 287, 84 S.E. 2d 917, 918; accord, Wall v. Hardee, 240 N.C. 
465, 82 S.E. 2d 370; I n  re Cranforcl, 231 K.C. 91, 56 S.E. 2d 35; I n  re 
ilIcGrazo, 228 K.C. 46, 44 S.E. 2d 349; In re Foster, 209 N.C. 489, 183 
S.E. 714; I n  re Skeltorz, 203 N.C. 75, 164 S.E. 332; I n  re Jones, 133 N.C. 
312, 69 S.E. 217; 10 Am. Jur.  2 4  Bastards § 60 (1963) ; 3 Lee, Korth 
Carolina Family Law $ 224 (3d Ed. 1963). 

"At corninon lam the right to the custody of legitimate children 
was generally held to be in the father, but as to illegitimate child- 
ren the rule was different. As between the putative fathcr and the 
nlotl~er of illegitimate cliildren, i t  is well ebtablished that  the 
mother's right of custody is superior, and tlie father's right, if any 
such exists, is secondary." Bnnot., Right of mother to custody of 
illegitimate child, 98 A.L.K. 2d 417, 431, citing cases from 20 
jurisdictions, including North Carolina. 

As against the right of the mother of an illegitimate child to its 
custody, the putative father may defend only on the ground that the 
mother, by reason of character or special circumstances, is unfit or un- 
able to have the care of her child and that, for this reason, the welfare, 
or best interest, of the child overrides her paramount right to custody. 
I n  Dellinger v. Bollinger, 242 N.C. 696, 89 S.E. 2d 592, this Court held 
that the putative father of an illegitimate child, even though his right 
to custody is not primary, has such an interest in the welfare of his 
child that he can bring a proceeding against the mother under G.S. 50- 
13 for its custody. After overruling the mother's demurrer to the father's 
petition, and without giving her an opportunity to answer, the judge 
awarded the father custody on the basis of his affidavits (a reference 
to the record shows) that the mother was abusing, mistreating, and 
starving the 3-year-old child. This court treated the order as awarding 
custody pendente lite only and remanded the case so that the mother 
might answer the petition and offer her evidence. 

I n  re McGraw, supra, decided prior to the 1949 amendment to G.S. 
50-13 (see I n  re Cranford, supra), the putative father, alleging facts 
which mould support the jurisdiction of the Juvenile Court, sued out a 
habeas corpus to take custody of the child from its mother. H e  based 
his claim upon an alleged superior right in himself, as father, to  the 
custody of his child. This Court, quoting from I n  re Shelton, szrpra, and 
I n  re Jones, supra, regarding the prima facie right of tlie mothcr to cus- 
tody, disinissed his appeal from an adverse judgment, saying, per Sea- 
well. J.: 

"It is easy to see why the policy of the law, in its development 
from both circumstance and necessity, has not thus far conferred 
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the superior right of custody on the non-legitimate father of a 
bastard child, a t  least while the latter remains nullius filius. We 
have not been presented with convincing authority to sustain the 
jurisdiction of the Superior Court in behalf of the petitioner; and 
we do not feel that the exigency of decision requires us to dis- 
cuss that  of the J u ~ e n i l e  Court." Id.  a t  47, 44 S.E. 2d a t  350. 

I n  this case Queen has taken no steps to legitimate the son whose 
custody he now claims. Gen. Stats., ch. 49, art. 11. Therefore, under 
our intestacy l a w ,  the child cannot inherit from his father or his father's 
relatives. Should Queen die, Mrs. Queen, of course, would have no legal 
oblrgatinn to the boy. The child and his lineal descendants can take 
"by, through and from his mother and his other maternal kindred, both 
descendants and collaterals, and they are entitled to take from him." 
G.S. 29-19; 3 Lee, op. cit. supra 8 232. Should petitioner and her hus- 
band desire that  he adopt the boy, Queen's consent would be unneces- 
sary. G.S. 48-G(a) ; I n  re Adoption of Doe, 231 N.C. 1, 9, 56 8.E:. 2t3 8, 
13. The child's domicile is tknt of his mother, petitioner. I ) 2  re Blnlock, 
233 N.C. 493, 64 S.E. 2d 848; Thayer v. Thayer, 187 N.C. 573, 122 S.E. 
307; 3 Lee, op. a t .  supra § 227. The only legal right which the boy can 
enforce against his putative father is provided by Gen. Stats., ch. 49, 
art. I .  (Bastardy). But  this article is not primarily to benefit illegiti- 
mate children but to prevent them from becoming public charges. Allen 
v. Hunnicutt, 230 N.C. 49, 52 S.E. 2d 18. 

I n  the face of all this, i t  would be anomalous indeed if the law should 
sanction an award of custody to the putative father when there is a 
specific finding that  the mother "is now of good character and repu- 
tation and is a fit and suitable person to have the custody of minor 
children and is a fit and proper person to have custody of the said 
James William Piercy (sometimes known as James William Queen)." 
On this finding establishing her fitness, and the additional finding 
establishing that  of her husband, the award of custody to the putative 
father, Queen, cannot be sustained. I n  re Cranford, supra. The mother 
being of good character and able to provide for her child, the finding 
of the judge that  i t  is in the best interest of the child that  he remain in 
the 110111e of respondents for nine months during the year is not con- 
trolling. I n  re Shelton, supra. Conceivably, a judge might find it to be 
in the best interest of a legitimate child of poor but honest, industrious 
parents, who were providing him with the necessities, t ha t  his custody 
be given to a more affluent neighbor or relative who had no child and 
desired him. Such a finding, however, could not confer a right as against 
such parents who had not abandoned their child, even though they had 
permitted him to spend much time in the neighbor's home. I n  other 
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words, the parents' paramount right to custody would yield only to a 
finding that they were unfit custodians because of bad character or 
other, special circumstances. So it is wit11 the paramount right of an il- 
legitimate's mother. 

The judgment here contains no finding of fact which would justify 
the conclusion that petitioner has forfeited her paramount right to the 
custody and control of the child. If he is eventually to live with his 
mother, his step-father, and his half-brother, the time to begin is now. 
Under the law as appl~ed to the findings in this case, petitioner is en- 
titled to the exclusive custody of her child, James William Piercy, and 
we so hold. 

The judgment of the court below is 
Reversed. 

STATE v. FUNTROY MERRITT. 

(Filed 18 June, 196.5.) 

1. Criminal Law § 173- 
,4 petition to reriem the constitutionality of a conviction must be filed in 

the county in which the conviction was entered, and when filed in the Su- 
perior Court of another county such court has no jurisdiction, nor may a 
motion for change of venue to such county be entered therein. G.S. 15-217 
et. scq. 

2. Criminal Law 5 169- 
Where a conviction is set aside because the prisoner n7as not represented 

by counsel a t  the trial, the prisoner is not entitled to his discharge, and 
the c o ~ ~ r t ,  upon rncating the judgment, should order that the indictment 
upon n-liich the prisoner ~ r a s  conricted be restored tu the trial docket for 
retrial or other disl~osition as necessit~ may require. 

ON certiorari allowing application of the Attorney General to review 
judgment of Lntham, S. J., in post-conviction proceedings a t  September 
14, 1964 Criminal Session of GUILFORD. 

This proceeding was begun on October 18, 1963, when Funtroy hler- 
ritt, n prisoner in t!ie State Prison System, in propria persona filed a 
petition in Guilford County under G.S. 13-21?' et seq., asking a review 
of the constitutionality of three sentences which had been imposed upon 
him in that county. Thereafter the court appointed counsel to represent 
the prisoner, and on March 23, 1964, the prisoner, through counsel, 
filed in the Superior Court of Guilford County a new petition, in 
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which he alleged that he was tried and convicted of the following 
offenses in the counties indicated: 

(1) Superior Court - Guilford County - April 20, 1953 Term, 
Docket No. 1618. Sentence of not less than eight nor more than 
ten years upon conviction of armed robbery. Service of this sen- 
tence began on April 24, 1933, and was completed June 14, 1961. 

(2) Superior Court - Guilford County - June 1,  1953 Term. 
Docket Nos. 1609 and 1610. Sentenced to a term of not less than 
three nor more than five years upon a plea of guilty on two 
charges of breaking and entering, larceny, and receiving. Service 
of this sentence began on June 14, 1961, and the date of expira- 
tion of the sentence was posted as ilugust 24, 1963. 

(3) Superior Court -Guilford County- June 3, 1953 Term. 
Docket KO. 1617. Plea of guilty to one charge of highway rob- 
bery. Sentenced to not less than five nor more than seven years, 
said sentence to begin a t  the expiration of the sentence imposed 
under (2 ) ,  above. 

(4) Recorder's Court of Henderson County -August 13, 1956 
Term. Docket No. 2333. Plea of guilty. Sentence of two years in 
the county jail imposed, charge of destroying property of the 
State of h'orth Carolina. This sentence was to begin a t  the ex- 
piration of the above sentences. 

( 5 )  Superior Court of Henderson County - October 1956 
Term. Docket No. 88. Plea of guilty to a charge of escaping from 
prison. Sentence of eight months in the county jail. 

(6) Superior Court of Mitchell County -April 7, 1958 Term. 
Docket No. 125. Plea of guilty to one charge of escaping prison. 
Sentenced to from three to five years in State's prison, said sen- 
tence to run a t  the expiration of the sentence or sentences then in 
effect. 

(7) Superior Court of llitchell County - September 9, 1958 
Term. Docket No. 95. Plea of guilty to one charge of escape. Sen- 
tenced to two years in State's prison, said sentence to begin a t  
the expiration of any and all sentences then being served by the 
prisoner. 

(8) Superior Court of Haywood County-Soveinber 1959 
Term. Docket No. 3151. Plea of guilty to one charge of escape. 
Sentenced to six months in the county jail, said sentence to begin 
a t  the expiration of the sentence in other cases above referred to. 

The prisoner further alleged that a t  the time of the various trials 
he was indigent; that he was not advised of his right to counsel and 
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had none; tliat he did not know of this right until March 1963 after 
the decision of the 6. S. Supreme Court in Gldeon v. Wainwright and 
therefore the 5-year statute of limitat~ons contained in G.S. 15-217 
does not bar liis petition. H e  prays for such relief "as to the court may  
seem just and proper." 

On September 18, 1964, the prisoner, through counsel, filed a pe- 
tition addrcssed to Honorable James F. Latham, judge presiding a t  the 
crinlinnl session then being held, in which petition he asked for "a 
change of venue" froin Hcnderson, 1Iitchcll and Haywood counties, 
to the end that  all his sentences be reviewed a t  one time and place. 
The sol~citors of the Superior Courts of Henderson, ~I i tc l ie l l  and Hay-  
wood counties and of the Recorder's Colirt of Henderson County were 
each notified by registered mail tha t  the petit~onq had been filed and 
that  a hearing would be held on them on September 24, 1964, in Guil- 
ford County. Each was aslied to notify the solicitor of Guilford Coun- 
t y  or counscl for the prisoner if he had "objection to this pioceeding" 
or desired to  be heard on the petition. So far as the record diwloses, 
no solicitor acltnowledgcd his notice. On September 23, 1964, Judge 
Latham heard both petitions. Besides Alcrritt and his counsel, only thp 
solicitor of Guilford County was present. 

The judge found that  sentences (1) and ( 2 )  as set out in the 
enumeration above had been conlplcted anti the prisoner was now serv- 
ing sentence ( 3 )  ; that a t  no time during, before, or after his eight 
trials did the prisoner have counsel untll liis present attorney was ap- 
pomted to represent him in post-conviction proceedings; tha t  no so- 
licitor had objected to granting the prayer for relief in the two peti- 
tions. Upon thest) findings, he ordered: (I) "tliat the prayer for change 
of w n u e  froin Hcnderson County Superior Court, General County 
Court of Henderson County, Superior Court of 3Iitchell County, and 
Superior Court of Haywood County, be and the same is hereby granted 
for the purpose of disposing of this mattcr in its entirety a t  this time;" 
and (2) "that  the balance, not having bcen already served," of sen- 
tence (3) imposed a t  the June 3, 1953 Term of Guilford Superior 
Court, and the Henderson, ~ l i t c h e l l ,  ant1 Haywood county sentences, 
(4) - (8) in the rnumeration above, "bt> and the same are hereby va- 
cated." 

Execution of this ,judgment n.as stayed so that  the Attorney General 
might petition t!iis Court for certiorari to review the judgment. Upon 
his application, the writ i w e d .  

T. TY. Bruton, Attorney General, and Theodore C. Brown, Jr . .  Staff 
Attorney, for the State, petitioner. 

E. D. Kuykentlall, Jr., for the prisoner, respondent. 
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SHARP, J. The first question presented by this appeal is: Did the 
judge presiding over a session of the Superior Court of Guilford County 
have authority to hear and pass upon a petition filed in Guilford 
County under G.S. 15-217 et seq. to review the constitutionality of the 
prisoner's convictions in any county other than Guilford? 

The North Carolina Post-Conviction Hearing Act (G.S. 15-217 
through 15-222) originated as Sess. Laws of 1951, ch. 1083. Codified as 
Gen. Stats. ch. 15, art. X S I I ,  it is entitled "Review of the Constitu- 
tionality of Criminal Trials." Like the Illinois act on which it was 
modeled, Miller v. State, 237 N.C. 29, 74 S.E. 2d 513 (see People v. 
Dale, 406 Ill. 238, 92 S.E. 2d 761, for the Illinois act) ,  the Act was 
passed "to replace the ancient and little known or understood writ of 
error coram nobis," 29 N.C.L. Rev. 390, 391, illsofar as the review of 
the constitutionality of criminal trials is concerned. The remedy afforded 
by the Act "closely rcsenibles that available under the common-law 
writ." People v. Bernatowicx, 413 Ill. 181, 184, 108 N.E. 2d 479, 481, 
cwt. den. 345 U.S. 928, 73 S. Ct. 788, 97 L. Ed. 1358. The writ of error 
coram nobis "is brought for an alleged error of fact, not appearing upon 
the record, and lzes to the same court, in order that it may correct the 
error, which i t  is presumed ~ o u l d  not have been committed had the 
fact in the first instance been brought to its notice." Battle, J., in 
Roughton v. Brown, 53 K.C. 393, 394. (Italics ours.) This explanation 
has been widely adopted. Ernst v. State, 179 1%. 646, 192 N.W. 65, 30 
,4.L.R. 681; 18 Am. Jur. 2d, Coram Nobis and Allied Statutory Rem- 
edies § 2 (1965) ; 5 Wliarton, Criminal Lam and Procedure $ 2232 (An- 
derson's Ed. 1957). "Error in fact," however, does not mean that guilt 
or innocence is an issue in coram nobis proceedings. ( ' (I)t  is not the 
purpose of the writ to review evidence presented a t  the trial." 18 Am. 
Jur. 2d, Coram Nobis and Allied Statutory Remedies 8 8 (1965) ; see In  
re Taylor (I), 229 N.C. 297, 49 S.E. 2d 749; In re Taylor (11)) 230 
K.C. 566, 53 S.E. 2d 857. 

"The writ of error coram nobis can only be granted in the court 
where the judgment was rendered," State v. Danzels, 231 N.C. 17, 25, 
56 S.E. 2d 2, 7 ;  accord, Latham v. I-lodges, 35 N.C. 267; 18 Am. Jur. 2d, 
Coram Kobis and Allied Statutory Remedies 4 (1965), although under 
the common l a r ~  of England it ~ o u l d  lie in the king's bench from the 
court of common pleas, Casteldine v. Mundy, 4 B. & Ad. 90, 110 Eng. 
Rep. 389 (K.B.). When the General Assembly undertook to provide a 
simpler and more effective post-con~iction remedy than the common- 
lam writ for convicted persons who, through no fault of their own, had 
suffered substantial and unreviewecl deprivations of constitutional rights 
in the original trial, it extended the jurisdiction of the Superior Court 
to one county, Wake, in addition to that in which the conviction took 
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place. B y  Sess. Laws of 1959, ch. 21, however, the legislature struck out 
the reference to Wake County and thereby limited jurisdiction under 
the -4ct to the Superior Court in which a prisoner was convicted. The 
applicable provision of G.S. 15-217 now reads: "The proceeding shall 
be comn~enced by filing with the clerk of the superior court of the 
county in which the conviction took place, a petition with a copy 
thereof, verified by affidavit." The section also requires the prisoner to 
serve another copy upon the solicitor "~110 prosecutes the criminal 
docket of the superior court of the county in which said petition is 
filed." W ~ t h o u t  any doubt thiq change was dictated by the  same con- 
siderations which l m i t  relief in common-law coram nobis proceedings 
to the court in whicli the original error mas committed. 

I n  the county of conviction are to be found the records of the trial 
which the prisoner attacks, as m-ell as the court officials and other per- 
sons likely to have any knowledge of the trutli or falsity of the pris- 
oner's allegations tha t  he suffered a substantial denial of his constitu- 
tional rights. If entries in the minutes an> to be corrected or judgments 
vacated, manifestly this should be done in the county where they are 
required to be kept. ('A writ of that  kind (coram nobis) can be had 
only when a l l o w d  by the court where the record is. . . ." Williams v. 
Edwards, 3.1; X.C. 118, 119. The solicitor who prosecuted the prisoner 
or the solicitor's successor in office has the duty to represent the State 
and to defend the constitutionality of the trial if, in fact, there has been 
no violation of the prisoner's constitutiorial rights. H e  has a duty, as 
well, to see that the trial judge, the original defense counsel, and the 
prosecuting attorney are not misrepresentf3d and falsely accused of mal- 
feasance in office. Too many prisoners these days apparently believe 
they have nothing to lose and everytliing to gain by making any 
charge which has ever been successfully t'mployed by another prisoner, 
regardless of whether there is any truth in it.  Of course, i t  goes with- 
out saying that ,  if the solicitor has reason to believe that  a prisoner's 
constitutional rights have been violated, he owes equal duties to the 
prisoner and to  the State to disclose that  fact to the Court, for "the 
governnlent wins its case when justice is done." It would be utterly un- 
reasonable and irnpose an undue obligation to require the solicitors of 
Mtchell ,  Haywood, or Henderson counties to attend post-conviction 
hearings in Guilford and other counties outside their districts. 

The answer to the first question posed by this appeal is, No. 
Tha t  portion of the judgment which ~~urpor t ed  to vacate gentences 

imposed upon the priboner in Henderson, Haywood, and Mitchell coun- 
ties is reversed. The prisoner may, upon a proper petition, filed with 
the Clerk of the Superior Court of each of these counties, obtain a re- 
view of the proceedings which resulted in his sentence there. State v. 
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Johnson, 263 N.C. 479, 139 S.E. 2d 692. Incidentally, i t  was curious 
procedure for the prisoner to move for a change of venue in the county 
to  which he sought removal. 

We now come to the second question: Did his Honor err in vacating 
the prisoner's partially served Guilford County sentence without or- 
dering a new trial upon the original bill of indictment? The answer is, 
Yes. 

Upon Judge Latham's finding that the prisoner was inops consilzi a t  
the time of this trial for armed robbery in Guilford County, d i i c h  trial 
resulted in sentence ( 3 ) ,  he properly vacated that  sentence. State v. 
Goff, 263 S.C. 515, 139 S.E. 2d 693. The prisoner was not, however, 
thereby relieved of the charge contained in the bill of indictment in 
Case No. 1617. The effect of Judge Latham's order was to vacate the 
entire sentence, not merely the unserved portion. The prisoner is en- 
titled to a new trial, but it will be "a re-trial of the whole case, verdict, 
judgment, and sentence." State v. White, 262 N.C. 52, 54, 136 S.E. 2d 
205, 206, cert. den. 379 U.S. , 83 S. Ct. 726, 13 L. Ed.  2d 707; accord, 
State v. Slade, ante, 70, 140 S.E. 2d 723; State v. Anderson, 262 K.C. 
491, 137 S.E. 2d 823; State v. TBilliams, 261 N.C. 172, 134 S.E. 2d 163. 
Furthermore, when the judge vacated the sentence, he should have or- 
dered a new trial. State v. Gofl, supra. ('Failure to appoint counsel goes 
only to due process, and not to the guilt or innocence of the accused. 
I n  no event could he obtain more than a vacation of the  judgments 
against him and a restoration of the indictments to the docket of trial." 
Stacy, C. J., I n  re Taylor (I), supra a t  302, 49 S.E. 2d a t  752. If, upon 
his second trial, the prisoner is again convicted, the matter of punish- 
ment will be for the trial judge. Should he think, as Judge Latham ap- 
parently did, that  the prisoner has served time enough, he can sentence 
him accordingly. A new trial, however, carries hazards, as well as bene- 
fits. 

This proceeding is remanded to the Superior Court of Guilford 
County, with directions that  the indictment against the prisoner for 
armed robbery (Docket KO. 1617) be restored to tlie trial docket and 
that  the solicitor proceed promptly to re-try tlie prisoner or otherwise, 
as necessity may require, dispose of the case. Tha t  part of the judg- 
ment vacating the Guilford County sentence is affirmed, subject to the 
modification hereinabove specified. 

Reversed in part  - 
Modified and affirmed in part. 
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WILLIAJI J. JIATTHEWS v. SHAJIROCI< VAN LINES, INC. 

(Filed IS  June, 1DG.5.) 

1. Rcfornlation of Instrmiients § 4- Answer held to allege affinna- 
tivc defense for reforination for mutnal mistake. 

I11 le.sor's action for com11ensation for the uqe of equipment a s  set out in 
a written le:~.;~,  d e l ~ n d m t  nllcqecl that prior to the e\-ecution of tlie leaie, 
1iicoq)olatetl in the a n i n e r  by reference, the parties had agreed to specified 
provihions for cornpenbation mliicli R-ele a t  xariance wit11 the p r o ~ i s i o n ~  of 
the lease, tha t  tlie pro~is ions  for cornpc.asation a s  set out i11 the lease were 
included therein b j  nlutual m~stalic,  and tha t  each party executed the in- 
strumen1 in belief tha t  it embodied liie actual agreement between them. 
Iltltl: The a m n c r  sufficiently alleges tlle allinnative defense of reformation 
for mutual mistalie. it not being required that  the pleader allege facts a s  
to hoxr and n h~ the mutual mistake canie about. 

2. Same; Pleadings 3 7- 
An answer may set  forth facts stating the atfirmatiTe defense of refor- 

mation. aiid n i a ~  also allege facts entitling defendant to recorer a stated 
smu under m~othcr  par1 of tlie writtell agreement not attacked, and objec- 
tion tha t  tlie two a re  inconsistent and rel~ugnant cannot bc sustained. 

APPEAL by defendant from Braswell, J., February 1965 Civil Session 
of ALAMANCE. 

On M a y  3, 1961, plaintiff, lessor, and defendant, lessee, entered into 
a truck-lease agreement, whereby plaintiff leased his truck to defendant 
for a percentage of the revenue received from it. Plaintiff agreed to de- 
vote his services and the leased vehicle exclusively to defendant's busi- 
ness. Plaintiff brought this action on February 26, 1964, to recover the 
difference between an~ounts  received for unpacking and wardrobe ser- 
vice and the amount allegedly due under the contract. Plaintiff alleges 
that  his remuneration was to be 13% of the unpacking revenue and 
100% of tha t  from wardrobe service. H e  seeks to recovcr $3.283.02 with 
interest from August 2, 1963. Answering, defendant denies that  i t  owes 
plaintiff any bum wliatsoever and seeks to reform paragraph 3 of the 
truck-lease agreenlent, which is attacliecl to the answer as Exhibit A. 
I n  pertinent part,, as a Further Defense, defendant allcges: 

1. T h a t  prior to tlle signing of tlie paper writing of M a y  3, 
1961, that the coinplaint mentions the plaintiff and defendant had 
agreed that  the plaintiff ~ o u l d  be paid only 80 per cent for ward- 
robe service and w i s  not to be paid for the unpacking, and the 
plaintiff understood the said provisions and the defendant under- 
stood the said provisions and the said provisions were agreed to 
by the parties. I t  was agreed between the plaintiff and defendant 
that  the payments should be as stated above and not as set out in 
paragraph 3 of the complaint. 
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2. Tha t  by mutual mistake of the plaintiff and the defendant, 
the provision for 100 per cent for wardrobe service and 15 per cent 
for unpacking was included in the paper writing by mutual mis- 
take and i t  did not express the true agreement. 

3. Tha t  the paper writing ~ v a s  executed in the belief by the 
plaintiff and defendant that  the same einbodied the actual agree- 
ment theretofore made as hereinabove alleged (and defendant did 
not learn of the  mistake until after the bringing of this suit.) 

4. By reason of the nlutual mistake the defendant is entitled 
to have the said paper writing corrected to set forth the true agree- 
ment between the parties. 

* * *  

6. Tha t  paragraph 20 of the paper writing which plaintiff re- 
fers to in paragraph 3 of the complaint provides that  Lessee (the 
defendant) would advance to Lessor (the plaintiff) 25 per cent of 
the line-haul revenue of each shipment upon request by Lessor; 
and that  if Lessee advanced an amount in excess of 25 per cent on 
request of Lessor, tha t  Lessor agreed that the remuneration due 
him on all shipments handled that  particular month should be re- 
duced from 50 per cent to 47 per cent. Tha t  Lessor did request and 

gree- Lessee did advance more than 25 per cent of the line-haul a, 
ment for one or more shipments for 25 months during the time 
complained of by plaintiff and Lessee is entitled to have the total 
compensation for the line-haul revenue reduced by 370 for all of 
said months, which reduction amounts to Sixteen Hundred Fifty- 
Seven Dollars and fifty-four cents. 

Plaintiff moved to strike from the Further Defense paragraphs 1 and 
2 ;  that  portion of paragraph 3 in parentheses; and paragraphs 4 and 
6. The judge, being of the opinion that  defendant had not sufficiently 
alleged mutual mistake, entered an order allowing the motion, which 
he treated as a demurrer to the Further Defense. From this order de- 
fendant appeals. 

John  D. X a n t h o s  for plaintiff appellee. 
Al len & Al len  for defendant  appellant.  

SHARP, J. For reforination of the contract in suit defendant relies 
upon an allegation of a mistake common to both parties. It makes no 
attempt to allege fraud or circun~stances of imposition. Plaintiff con- 
tends, and his Honor held, t ha t  defendant has not averred sufficient 
facts for the court t o  "determine the source of the alleged mutual mis- 
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take of fact." The facts alleged as a defense must be set out in an an- 
swer TT-it11 the same precision required in a complaint, Anderson v. Lo- 
gan, 105 N.C. 266, 11 S.E. 361, and, if defendant has not alleged a 
cause for reforn~ation for nlutual mistake as required by our decisions, 
the court can no^ grant relief. Mc~Vezll v. Thomas, 203 N.C. 219, 165 
S.E. 712; Webb v. Borden, 145 X.C. 188, 58 S.E. 1083. 

The encyclopedlas lay down strict rules as to what must be alleged 
to secure the reformation of an instrument for mutual mistake. 

"In a suit to reform a written instrument, i t  should appear from 
the allegations in the pleading what the real agreement was, what 
the agreement as reduced to writing was, and wherein the writing 
fails to embody the real agreement, as by showing what part of 
the real agreement was not reduced to writing or what part of the 
agreement as written was not embraced in the real agreement. 
Thus, one who seeks the reformation of an instrument should set 
i t  forth in his pleading, or attach it to the pleading as an exhibit, 
or file a copy of i t  with the pleading, so that from the instrument 
and the allegations it may clearly appear that the instrument does 
not conform to the real agreement made by the parties, and i t  must 
be alleged that the parties agreed to the terms of the instrument as 
sought to be established, and that the agreement sought to be 
established as the real agreement was made before the writing 
was signed." 76 C.J.S., Reformation of Instruments 8 73 (1952). 

"A mistake, in order to authorize the reformation of an instru- 
ment, should be pleaded clearly, specifically, with particularity, 
and with precision, and sliould be distinctly charged, the particu- 
lar mistake being set forth, and how the mistake occurred, when 
the mistake occurred, and why it occurred. The particular facts or 
circumstances constituting the mistake must be pleaded; a mere 
allegation that a mistake was made, without allegation of facts 
tending to show it, is insufficient. However, the use of the word 
'mistake' has been held not necessary, and it is sufficient if the 
facts alleged, or the inference to he drawn from them, by fair in- 
tendment shows mistake. Likewiw it has been held that, although 
a pleading for reformation is not in the accurate and technical 
form which is desirable, i t  is sufficient if the question whether 
there was a mistake is substantially presented, so that i t  cannot 
be misapprehended." 76 C.J.S., Reformation of Instruments § 74b 
(1932). (Italics ours.) Accord, 13 Am. .Jur.. Reformation of In- 
struments § 100 (1943) ; 28 L.R.A. (N.S.) 913. 

It may be doubted that all the cases cited as authority for the above 
proposition that the pleader must allege how and why the mistake oc- 



N.C.] SPRING TERM,  1965. 725 

curred go that far. The rule in Korth Carolina, in any event, has never 
been stated or applied with such strictness as to detail when the grava- 
men of the complaint is mutual mistake. The rule with us is stated in 
Crawford v. TVilloughby, 192 N.C. 260, 271, 134 S.E. 494, 495, and 
quoted in Smith v. Smith, 219 N.C. 669, 674, 107 S.E. 2d 530, 533: 

"The party asking for relief by reformation of a deed or written 
instrument, must allege and prove, first, that  a material stipula- 
tion, as alleged, was agreed upon by the parties, to be incorporated 
in the deed or instrument as written, and second, that such stipula- 
tion was omitted from the deed or instrument as written, by mis- 
take, either of both parties, or of one party, induced by the fraud 
of the other, or by the mistake of the draughtsman. Equity will 
give relief by reformation only when a mistake has been made, 
and the deed or written instrument because of the mistake does 
not express the true intent of both parties. The mistake of one 
party to the deed, or instrument, alone, not induced by the fraud 
of the other, affords no ground for relief by reformation." 

When the pleader has alleged (1) the terms of an oral agreement 
made between the parties: 13) their subsequent adoption of a written 
instrument intended by both to incorporate the terms of the oral agree- 
ment but differing materially from i t ;  and (3) their mutual but mis- 
taken belief that the writing contained their true, ie. ,  the oral, agree- 
ment, our cases hold that the pleading will survive a demurrer. Mc- 
Callum v. Insurance Co., 259 N.C. 573, 131 S.E. 2d 435; Case v. Arnold, 
215 N.C. 593, 2 S.E. 2d 694; Alexander v. Bank, 201 N.C. 449, 160 S.E. 
460; Strickland v. Shearon, 191 N.C. 560, 132 S.E. 462; McLamb v. 
McPhail, 126 S.C. 218, 35 S.E. 426. 

A mere allegation that plaintiff's name was inserted in the instru- 
ment sought to be reformed "through error," however, is insufficient, 
Smith v. Smith, supra, to comply with our rule that "mistake as a 
ground for relief should be alleged with certainty, by stating the facts 
showing the mistake - either a mutual mistake of the parties or a uni- 
lateral mistake with circumstances of imposition." 1 McIntosh, North 
Carolina Practice and Procedure 5 990 (2d Ed. 1956). If there has been 
uncertainty in our cases on this question, 15 X.C.L. Rev. 154, 160, i t  
no doubt arose because the one end, reformation, can be had either for 
fraud or for mutual mistake, two distinct gravamina. 

We think a requirement that a pleader allege facts as to how and 
why a mutual mistake came about is demanding too much. The follow- 
ing hypothetical case from Wolz v. Tienard, 253 Mo. 67, 83, 161 S.W. 
760, 764, illustrates the point. If "A (pleader) alleges that A agreed to 
sell to B and B agreed to buy from A a tract of land X; that  in pur- 
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suance of that  pact A attempted to convey X to B, but by mistake in- 
serted Y in the deed, thinking it was X,  and B, by mistake, thinking 
Y was 1, accq ted  the deed, and paid the purcliase n~oney," nothing 
else appearing, what matters i t  how tlie niistake occurred? I n  such a 
situation does conlinon sense or fairness to .8 require d to allege how 
and why the niistalie orcurred? A m,1y not know how i t  occurred - 
only that  it did occur. So f ~ r  as he is coiiccrncd, it n . 2 ~  "just one of 
those things." Perhaps tlie miatake mi.  occa-ioncd by an  crror of tlie 
draftsman, hut such an  allegntion "may be vien-cd as nlerely supple- 
mcntaly to the n i u t ~ ~ a l  n~is td<c"  of the l~nrtiea to tlie inst1uinent, Ibid. 
I n  ot11er ~\-ol.~lq, i f  hot11 pnrt1c.s 11~w a c t u ~ l l y  done n1i:it ni'1t11cr In- 
tcndccl, thc muse of the failure of t!ic nri t ten instr~micnt "to cqwess 
tlie real ngrcomciit betneen thr lmt ies  i \ ,  in the :ibne~lce of fraud, 
not n~atenal ."  Umtcd Sta tes  zl. H~irlvoi~. 269 Fed. 379, :L51 (c.C.-%., 
8th).  

The Suprenle Judicial Court of RI:tssacliusetts in D e  Vincent Ford 
Sales v. Fzrst Xass .  Corp., 336 Mass. 448, 431, 146 N.E. 2d 492, 494, 
has expresed our views on this question: 

" Y e  think thnt grounds for equitable relief are herc sufficiently 
set forth by the allegations (1) that  tlie parties intended to in- 
clude the omitted pro.i.ision; (2) stating the substance of the 
omitted provision; (3) stating the provision of the executed lease; 
and (4) that  the onlission was by mistake (that  is, liunian failure 
of perforn~ance) of the partics and ' ~ i t l i o u t  intention or design1 
I(- x K Tlie situation is unlike thnt 11-hich would be presented by 

an allegation that  performance by the plaintiff hacl been obtained 
by 'duress' or by 'fraud,'  cacli of which would plainly be inadequate 
to state n cause of action in the absence of detailed statements of 
the facts constituting the duress or the fraud. Duress or fraud, in a 
very real sense, (is a concl~~sion) . . . of law from other facts; 
but misttrke, in the omission from a document of a provision in- 
tended to be incleided, is a fact In ifself. 

"Doubtless, where practicable, more detailed allegations of the 
manner in ~ h i c l l  the mistake occurred as, for cxample, by tlie fnil- 
ure of a scrivener to unclcrstand and carry out instructions, ought 
to be mnde. . . . The allegntions in the present case, iiowever, 
seem sufficient to be good against den~urrer and adequately to in- 
form the defendant of the inistake n-liicl~ is alleged to have taken 
place and the basic facts with respect to it." (Italics ours; cita- 
tions omitted.) 

Attached to defendant's ansxwr in this case and incorporated by ref- 
erence is a copy of the instrunlent which ~ ~ a q  actually executed by the 
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parties. The paragraphs or parts thereof which were struck froin thc  
Further Defense set out the schedule of compensation which defendant 
alleges was agreed to by the parties and intended to be incorporated in 
the written lease; defendant specifically states the inaterial differences 
between the two schedules and positively alleges that tlie differences 
mere the result of the mutual mistake of the parties. I n  paragraph 7 
(not set out hertin), defendant further avers tha t  plaintiff woiked 
under the oral agreeinent between them; that  lie received statements 
and accepted checks based upon i t ;  and that  i t  learned of the mi3take 
in the written contract only after he brought this action. 

If defendant can establish the allegations in paragraphs 1, 2, 3, and 
4 of its Further Defense by evidence clear, strong, and convincing, 
Isley v. Brown, 253 S . C .  791, 117 S.E. 2d 821, i t  ~vill be entitled to the 
reformation it seeks. These allegations r e r e  iiilproperly struck, as was, 
also, paragraph 6, which relates to pxragraph 20 of the lease. Defen- 
dant does not seek to reform paragraph 20. Even had these portions of 
the Further Defense been properly struck, defendant would have been 
entitled to prove tlie facts alleged in paragraph 6 as a set-off to plain- 
tiff's claim. The reasoning in plaintiff's contention that  paragraph G "is 
inconsistent, repugnant with other allegations of the defendant and 
therefore . . . neutralized" is inapparent to us. The claim for set-off 
has to do with a part of the contract unrelated to those parts which 
defendant seeks to reform. 

The order of the court below allowing plaintiff's motion to strike 
paragraphs 1 and 2 ;  par t  of paragraph 3 ;  and paragraph 4 and 6 of 
defendant's Further Defense is 

Reversed. 

JBJIES A. SCRIT'ES, ADMISISTRATOR O F  TIIE ESTATE OF ANTHONY G L E S N  
SCRIVES, DECEASED r. SdJICEL JIcDOSALD ASD PRISCILLA JIcDOSBLD. 

(Filed 18 June, 1065.) 

1. Death § 6- 
The statute creating the right of action for wrongful dentli providw for 

the recovery of compensation for the pccnniarg injury resultins from the 
dentli, devoid of sentiment, and the rule applies when the deceased is an 
infant. G.S. 28-174. 

The burden is upon plaintiff in a n  action for wrongful death to prove 
pecnniary loss, and when plaintiff's evidence, together ~ ~ i t h  defendant's 
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evidence not in conflict therewith, disrloses that  intestate was a mentally 
retarded box. liaudicnppcd to the extent tha t  he mould continue to be a de- 
pendent perboll ant1 could never cnrn a livelihood, noniuit must be granted. 

APPEAL by defendants from i17imocks, E. J., September 1964 Session 
of ROBESON. 

Plaintiff administrator instituted this action to recover damages for 
the alleged v-rongful death of liis intc>tate, Anthony Glcrin Scriven, 
llereaftcr called Anthony. 

Plaintiff alleged Anthony, an eleven-.yc>ar-old boy, was walking north 
on the east side of RUPR 1710 about 11:G a.m. on M a y  4, 1963, when 
a Ford car was being operated south on said rural unpaved road by 
defcndant Priscilla l\lcDonalcl; and that ,  on account of Priscilla's neg- 
ligent operation thereof, the Fold struck, linoclied dovn, ran orcr and 
fatally injured Anthony. 

Answering, defendants denied all oE plaintiff's esqential allegations; 
and, as a further defense, alleged that  the parcnts of Anthony, a men- 
tally retarded child, were contributorily negligent in permitting him to 
walk, unattended, along a iliuch-traveled roadway. 

It JTas stipulated tlint defendant Samuel JIcDonald was the owner 
of the Ford and was liable, under the family purpose doctrine, for the 
actionable negligence, if any, of defendant Priscilla ;SIcDonald. It mas 
stipulated further that  Anthony was the illegitimate child of Mrs. 
Willie Mae (Glenn) Scriven; and that  James A. Scriven, the admin- 
istrator, was not the father of Anthony. 

Evidence  as offered by plaintiff and by defendants. 
Issues as to the alleged negligence of defendants and as to the al- 

legcd contributory negligence of Antl~onp's mother and sole beneficiary 
were ansn-ered in favor of plaintiff. Tlle jury awarded damages in the 
amount of $5,730.00. Judgment for plaintiff, in accordance with the 
verdict, Ivas entered. Defendants exceptod and appealed. 

Marion C. George, Jr.,  and Johnson, llIcInfyre, Hedgpeth, Biggs & 
Campbell for plaintiff appellee. 

Henry R. Henry for defendant appellants. 

BOBBITT, J. Defendants contend the action should have been non- 
suited on the ground thc evidence fails to show pecuniary loss on ac- 
count of Anthony's death. The plaintiff's evidence pertinent to this 
contention, summarized except when quoted, is set forth below. 

Anthony's mother and James Scriven, his step-father, were married 
the day after Anthony's first b i r t ld iy .  They had children. Anthony 
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took the name of "Scriven" and was reared as a member of this family 
until his death on May 4, 1963. 

Anthony was born December 20, 1961. On the day of his death, his 
age was eleven years, four months and fourteen days. His height 
was four feet and ten inches. 

Anthony had not been in any public school. When he was about 
eight, he was taken to Duke Hospital. Acting upon the recommenda- 
tion of the doctors a t  Duke, Anthony mas taken to O'Berry School a t  
Goldsboro, K. C. He  was in O'Berry School for about nine months. Ac- 
cording to his mother, Anthony did not want to stay longer, "resented" 
the O'Berry School and she "couldn't bear to let him stay there." 

The Scrivens' two older daughters, ages nine and seven, attended 
the public schools of Robeson County. These girls could dress them- 
selves. Anthony "could not do as well as they." His mother testified: 
"(Anthony) could dress himself, but there were a few things he could 
not do, couldn't fasten buttons; could put on his shoes but couldn't tie 
them." James Scriven testified: "Anthony was the sort of child which 
you might group as a slow to learn, retarded; but he could do some 
things for himself." Again: "He was slower than other children. He  
wasn't able to apprehend (sic) and wasn't able to do things they could. 
The other children were nine, seven, six and five. Anthony could do 
about the same things as the five-year-old child could." 

Anthony was "a very friendly child." He  went to Sunday school and 
church with the family and got along well \\-ith all the children. His 
mother testified: "Anthony played around in the yard and with the 
rest of the kids." He had not done any work to make money. He  did 
very well in responding to requests around the house. Members of the 
family had no difficulty "communicating with him." 

Mrs. Williams, sister of Anthony's mother, testified: "(Anthony) 
was a slow learner, did learn but slower than the average child. He  
could sing almost any song he heard any choir singing. To  pick up a 
book and read, he did not have this ability. . . . His ability and grasp 
of things improved as he grew older. His speech n7as better than it had 
been for two or three years and could walk better than he had for the 
past three years. He was able to communicate with us verbally. I was 
able to give him directions during his life. He carried out the instruc- 
tions which I gave to him." 

Mrs. Glenn, mother of Mrs. Scriven and of Mrs. Williams, testified 
she visited Anthony while he was a t  O'Berry School but "only saw 
him when attendants would bring him to us." On such a visit Anthony 
cried until he was told "we were going to take him home." Then he 
talked and laughed. His mother brought him home for the Thanks- 
giving holidays, 1961. He was never taken back. During the last year 
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of his life, a t  home, "his condition improved." She testified: "I am sure 
lie couldn't come up to what we mould call a norinal child, but he could 
learn. His attitude and ability to learn was about eight, nine or ten. 
At  the time of his death would be about on level of about age eight. 
I was able to talk with hi111 and lie with me. He  was able to speak in 
complete scntences. . . . We had never tried to teach him letters much. 
He  had begun to try to write his name. He had gotten 'A' and 'T'  pretty 
good, but not all of them. He  was toilet trained when he came froin 
the school. He  Iind receded a lot, but it didn't take but a little while to 
pick up when he found he was loved." 

Defendant offered in evidence the deposition of Dr. Vernon P. Man- 
gum, Superintendent of the O'Berry Sc!lool, admittedly a medical ex- 
pert, specializing in the field of pediatrics and psychiatry. He testified 
that Anthony had been adinitted to "O'Uerry Center" on January 24, 
1961; that, although he "did the initial examination on 11im when he 
came in," he remembered the boy vaguely; and that his testimony was 
based largely on the medical record made by him and by other phy- 
sicians a t  the O'Berry School. He  testified, inter alia, as follom: "When 
he n s  admitted, he was observed to be a well-developed nine-year-old 
male with extreme infantile behavior." Again: "He was found to be in 
too low a level to be included in any training program other than the 
self-help program in the cottage that all children are involved." I n  a 
test conducted August 17, 19G1, "he earned an I. Q. score of thirty, 
which would put him in a severely retarded range." The psychologist 
who gave the test noted a comment "that he thought the child was 
capable of functioning a t  a slightly higher level, but certainly not a 
level that could be included in an academic setting." Again: ('A person 
with this I .  Q. required total supervision all his life." Again: "We give 
total supervision to this group; we don't allow any of them to be out 
of sight of an attendant a t  any time, :and the home situation actually 
need, the same. They are actually not responsible for their own safety. 
They can do simple tasks with a great deal of training. They mould 
not be expected to be self-sufficient in a social sense or an economical 
sense. I t  is too nebulous to say directly what the lovest I. Q. rating a 
person could have and he expected to earn a living, but very few in- 
dividuals helow an I. Q. of fifty are able to make an independent ad- 
justment in society, very few, and to my knowledge none functioning 
a t  an I .  Q. of thirty and be lo^^ are able to." Anthony "went home for 
Christmas (1961) vacation . . ." He was not returned to OIBerry 
School. 

Under our statute conferring a right of action for wrongful death, 
G.S. 28-173, " ( t )he  p!aintiff in such action may recover such damages 
as are a fair and just compensation for the pecuniary injury resulting 
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from such death." (Our italics.) G.S. 28-171. "It does not provide for 
the assessment of punitive damages, nor the allowance of nominal dam- 
ages in the absence of pecuniary loss." (Our italics.) Armentrout v. 
Hughes, 247 N.C. 631, 101 S.E. 2d 793, 69 X.L.R. 2d 620; Hznes v. 
Frink, 257 N.C. 723, 127 S.E. 2d 509. 

I n  Hines v. F r ~ n k ,  supra, this Court affirmed a nonsuit of the counter- 
claim (cross action) of Frink, Administrator, for the alleged wrong- 
ful death of Gore, his intestate, on the ground he had failed to show any 
pecuniary loss resulting to the estate of Gore from Gore's death, the 
record being "devoid of any evidence as to the age, health, habits, or 
earning capacity of Gore." 

The oft-stated rule for determining the basis and extent of the dam- 
ages recoverable in a wongful death action, namely, "the pecuniary 
injury resulting from such death," is well established. Lcmm V. Lor- 
bacher, 233 K.C. 728, 71 8.E. 2d 49, and cases cited. Moreover, notwith- 
standmg greatly increased difficulty in application, decisions of this 
Court hold the same rule applicable wlien the deceased is an  infant. 
Russell V .  Stenmboat Co., 126 N.C. 961, 36 S.E. 191; Gurley v. Power 
Co., 172 K C .  690, 90 S.E. 913, and cases cited: Comer v. Winston- 
Salem, 178 K.C. 383, 100 S.E. 619; Bwngnrdner v. Allzson, 238 N.C. 
621, 76 S.E. 2d 752. 

The present action is distinguishable from the cases cited in tha t  here 
plaintiff's evidence discloses affirmatively that  Anthony was mentally 
retarded and thereby seriously handicapped. Jloreover, plaintiff's evi- 
dence is that ,  after examining Xnthony, the recon~mendation of the doc- 
tors at  Duke was that he enter the O'Berry School, a mental institution 
under the Xorth Carolina Hospital Board oi Control; and that  no ma- 
terial improvement resulted from his stay of nine or ten months in the 
O'Berry School. 

The evidence, when considered in the light most favorable to plain- 
tiff, discloses that  Anthony was friendly, played with other children, 
was capable, subject to limitations, of dressing himself and was able to 
understand and carry out simple directions. 

Mindful of the rule that  defendant's evidence may be considered only 
"to the extent that  i t  is not in conflic%t with plaintiff's evidence and 
tends to make clear or explain plaintiff's evidence," Strong, N. C. In- 
dex, Trial $ 21, p. 316, me have refrained from setting forth portions 
of Dr. hlangum's testimony in conflict with the testii~lony of plaintiff's 
witnesses. 

Plaintiff's evidence and. portions of Dr.  Mangum's testimony not in 
conflict therewith confront us witl: the fact tha t  Anthony, from birth 
until death, was mentally retarded and thereby seriously handicapped. 
Absent substantial evidence, medical or otherwise, tending to show a 



732 I N  T H E  SUPREME COURT. [264 

reasonable probability Anthony could or might overcome his handicap, 
the only reasonable conclusion to be drawn from the evidence is that 
he would continue to be a dependent person rather than a person ca- 
pable of earnins a livelihood. The burden of proof is upon plaintiff to 
show pecuniary loss to the estate on account of Anthony's death. I n  our 
view, plaintiff's evidence negatives rather than shows such pecuniary 
loss. Hence, the court erred in denying defendants' motion for judgment 
of involuntary nonsuit. 

The statute, G.S. 28-174, leaves no room for sentiment. I t  confers a 
right to compensation only for pecuniary loss. Be that as it may, it 
seems appropriate to say that the mental picture gained from a read- 
ing of the record is one of tenderness and consideration for a beloved 
but seriously retarded and handicapped boy. 

It is noted that the briefs do not cite decisions from other jurisdic- 
tions. In  those considered in our research, none involves a factual sit- 
uation sufficiently analogous to render the decision of persuasive signifi- 
cance. 

In  view of the ground of decision, it is unnecessary to discuss other 
questions raised by defendants' assignments of error. 

Reversed. 

BEULAH W. SLAUGHTER v. J. H. SLAUGHTER, JR.  

(Filed 18 June, 1065.) 

A person injured as the result of heedless flight from fright engendered 
by a practical joke may recorer for such injury if injury could hare been 
foreseen by the perpetrator of the pranlr, notwithstanding that the perpe- 
trator n-as not motivated by personal animosity or desire to inflict injury. 

Th i le  damages may not be recovered for mere fright alone, damages are 
recorerable if the fright is accompanied by contemporaneous physical in- 
jury. 

3. Negligence 7- 

I t  is not required that defendant be able to foresee the particular injury 
resulting, but only that in the esercist. of reasonable care he could hare  
foreseen that some injury would result from his conduct or that conse- 
quences of a generally iujurious nature might ensue, and foreseeability is 
ordinarily a question for the jury. 
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4. Negligence 5 =a- 
Evidence tending to show that a t  a season fireworks were not cus- 

tomarily discharged, defendant, as a practical joke to frighten his children. 
esploded firecrackers outside the window of the dimly lighted room in 
which his mother was watching television with his children, that the 
children became frightened and that his mother, thinking the unexplained 
explosions were gun fire, became hysterical, attempted to take flight, and 
stumbled to her injury, held sufficient to be submitted to the jury in the 
mother's action to recover for such injury. 

5. Segligence 5 28- 

The charge in this case is held to have ccrrectly instructed the jury in 
respect to foreseeability as an  element of proximate cause. 

APPEAL by defendant from Hall, J., December 1964 Session of SCOT- 
LAND. 

Action by plaintiff to recover damages for injuries suffered by her 
when, frightened by the exploding of firecrackers outside a window of 
the room she was occupying, she attempted to flee from the room and 
fell. The firecrackers were exploded by defendant, son of plaintiff. 
Plaintiff was a guest in defendant's home a t  the time of the occurrence. 
It was the purpose of defendant to play a practical joke and thereby 
frighten his children who were in the room with plaintiff. 

The jury found tha t  defendant's negligence caused plaintiff's in- 
juries and that  plaintiff was not contributorily negligent. SubstantiaI 
damages were awarded. Judgment in favor of plaintiff was entered in 
accordance with the verdict. 

Mason, Wi l l iamson  and  Etheridge for plaint i f f .  
H e n r y  & H e n r y  for defendant.  

A~OORE, J. The appeal raises tm7o questions for decision. 
(1) I s  plaintiff's evidence, when considered in the light most fa- 

vorable to her, sufficient to withstand defendant's motion for nonsuit? 
Plaintiff was 67 years of age and resided a t  Graham, N. C. At  the 

time of the accident in question, 30 January 1964, she was visiting in 
the home of defendant, her son, a t  Laurinburg, N.  C., and had been a 
guest there for about two weeks. Defendant and his wife planned to go 
out to dinner; plaintiff was to stay with the children. About 7:30 P.M., 
plaintiff and the two children, ages two and nine years, were seated on 
the sofa in the den, 6 to 8 feet from a large window, watching telc- 
vision. The drapes a t  the lower part  of the window were drawn; a t  the 
top they were open. It was dark outside. There was a dim light in the 
den. 
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Plaintiff describes the occurrences thus: "Johnny (defendant) came 
into the room (den) ; I knew he was going out and I asked him to ad- 
just the T-V. H e  stayed in the room just long enough to  adju?t the 
'I'-V. . . . TVhlle I was sittlng tliere loolting a t  T-T, I heard a noise 
tha t  sounded like a shotgun; tlie cl~ildren began to scream a little . . . 
you could tell they w r e  frightened. I t  wasn't long until I heard a 
second noise. The second noise sounded like the firct noi-e, sounded 
like a shotgun, real loud. The second time thc chlldreii started scream- 
ing and I began to get a llttle bit p a n d i y .  Then the third time there 
was another noise. By  that  time I was elnotionally upset. I didn't know 
what to do. . . . I reineniber taking one step and a m  sure I must have 
tried to take another step. I bclieve tliat is &en I fell. . . . When I 
heard this third noise, I was hysterical, so highly eniotional, I didn't 
know where I nas .  Tliesc noises came from tlie nindow on my  right 
about 6 to 8 feet away. . . . The little glrl n-as up on the sofa scream- 
ing. They were both screaming, 'Somebody is shooting a t  us;  Some- 
body is shooting a t  us!' When I left the sofa. I was just kinda bent 
over; I d ~ d n ' t  stand in erect position. I was trying to escape tlie fir- 
ing, I felt tha t  if I mould stand up I would be shot. . . . It must have 
been some little object in my  way. . . . Johnny and his wife came in 
the room ~vhilc I mas still lying on the floor. Johnny wanted to know 
if I was hurt and said he was playing a joke on the children and that  
firecrackers caused tlie noise. H e  said he was the one who shot the fire- 
crackers. H e  said he mas playing a joke on the children to frighten 
them." 

Defendant's wife, alarmed by the explosions and tlie screaming of 
the  children, ran outside. She found d e f c d a n t  "standing on the ~ v a l k  in 
front of the den n-indon-, maybe four feet away. There was bluish 
looking snioke all in the shrubbery." Defendant told her "hc shot fire- 
crackers to frighten the baby. H e  said he  threw them over near tlie den 
window." 

Plaintiff suffered a "fracture of t!ie left hip" and "fracture of prox- 
imal end of the left fibula," requiring surgical treatment. Other serious 
injuries and conditions also resulted froill plaintiff's fall. Slle incurred 
surgical, medical, hospital, nursing and equipn?cnt expenses totalling 
$3,886.97. She underwent much pain an11 suffering. 

Defendant offered no evidence. 
I n  a recent case, Lungford 1 ' .  Shu, 258 N.C. 135, 128 S.E. 2d 210, this 

Court speaklng tlirougli Sharp, .J., stated these principles wllich are in 
accord r i t l i  tlie weight of autllority: ' I .  . the fact  that  i t  is a practical 
joke which is the cause of an injury tiow not excuse the perpetrator 
from liability for the inji~ries sustained. 52 Am. Jur., Tortc, Pee. 90; 86 
C J.S., To1 tb. Sec. 20. W11ere voluntary ronduct breaches a duty and 
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causes damage it is tortious although without design to injury. 62 C.J., 
Torts, Sec. 22." Further: "If an act is done with the intention of bring- 
ing about an apprehension of harmful or offensive conduct on the part 
of another person, i t  is immaterial that the actor is not inspired by any 
personal hostility or desire to injure the other. See Annotation, Right 
of Victim of Practical Joke to Recover Against its Perpetrator, 9 A.L.R. 
364." See also: Farr v .  Cambridge Co-operative Oil Company,  81 N.W. 
2d 397 (Neb.) ; Klener v .  Steznfdcl, 61 A. 2d 305 (N.J.)  ; iyzckerson V .  

Hodges, 84 S. 37, 9 A.L.R. 361 (La.) ;  Great Atlantic & Pacific Tea 
Co. v. Roch, 153 A. 22 (?(Id.) ; Parker v. Enslow, 102 Ill. 272. 

As a general rule, damages for mere fright are not recoverable, but 
if there is a contemporaneous physical injury resulting from defen- 
dant's conduct there may be a recovery. 11 il.L.R., Anno. -Fright Re- 
sulting in Physical Injury, pp. 1119-1144, supplemented by 40 A.L.R. 
983, 76 A.L.R. 681, and 98 A.L.R. 402. See also IVilliamson v .  Bennett, 
251 K.C. 498, 112 S.E. 2d 48; Kirby v .  Stores C o p . ,  210 N.C. 808, 183 
S.E. 625. 

Defendant does not dispute the validity or applicability of the fore- 
going general statements of law. He centers his attack upon a single 
element of actionable negligence - foreseeability. He contends that 
plaintiff's fall and resulting injuries were not, as a matter of law, rea- 
sonably foreseeable, that they mere unusual and unlikely results of his 
conduct and that it imposes "too heavy a responsibility to hold him 
bound . . . to guard against what is unusual and unlikely to happen, 
or what, as it is sometinles said, is only remoteIy and slightly prob- 
able." Herring v .  Hurrzphrey, 254 N.C. 741, 745, 119 S.E. 2d 913. De- 
fendant cites no case, factually analogous, in which comparable injury 
from comparable conduct is heId to be unforeseeable as a matter of 
law. He relies on general principles relating to foreseeability. 

I t  is sufficient if by the exercise of reasonable care the defendant 
might have foreseen that some injury would result f ro~n his conduct or 
that consequences of a generally injurious nature might have been ex- 
pected. Bondurant v .  Nast in ,  232 N.C. 190, 113 S.E. 2d 292. Usually 
the question of foreseeability is one for the jury. Mclntyre  v .  Elevator 
Co., 230 N.C. 539, 545, 54 S.E. 2d 43. 

The decided cases do not seem to sustain defendant's thesis. Lang- 
ford v. Shu, supra, is in point. Two small boys had a box labeled "Dan- 
ger. African llongoose, Live Snake Eater"; the box was so contrived 
that a fox tail would be released by a ~pr ing  when the lid was opened. 
When plaintiff, a neighbor, came to visit, the boys induced her near the  
box and suddenly released the fox tail, causing plaintiff, in attempting 
to escape what she thought was a wild animal, to stumble against a 
brick wall, resulting in personal injury. Defendant, mother of the boys, 
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was present, had knowledge of the practical joke, helped set the stage 
for perpetration of the joke on plaintiff by her answers to plaintiff's 
questions concerning the box, and generally entered into the fun. This 
Court declared: '(. . . in the exercise of due care defendant could have 
reasonably foreseen that  if a furry object came hurtling from the box 
toward plaintiff die would become so frightened that  she was likely to 
do herself some bodily harm in headlong flight." W e  call attention also 
to the follo~v~ng cases in which injurirs suffered in the courqe of flight 
engendered by fearsome practical jokea were held to be sufficiently fore- 
seeable to justify submission for jury determination: Johnston v. Pit- 
tard et al,  8 S.E. 2d 717 (Ga.) ; Lezczs v. W o o d l a n d ,  140 N.E. 2d 322 
(Ohio). Thew cases are summarized in Lnngford v. Shu, supra. 

From the evidence in the case a t  bar the jury could find these facts. 
I t  was night and the room occupied by plaintiff and the children mas 
dimly lighted. They were watcliing television. Defcndant had left the 
room sometime before and he and hi, wife were to go out to dinner. 
I t  is a matter of common Itnowledge that  this was not a season for 
shooting firecrackers. The children mere under plaintiff's protection. De- 
fendant intended to frighten the children by exploding the firecrackers 
outside the window, and did frighten them. Plaintiff had not been fore- 
warned. She thought the sudden and unexpected explosions outside the 
window, only a few feet away, were gunfire. She was frightened, became 
hysterical, attempted to take flight, stumbled and fell to her injury. 
I n  our opinion it was for the jury to determine whether defendant, who 
acted secretly and with express intent to frighten the children, could 
reasonably foresee tha t  his conduct would alqo frighten his elderly 
mother in whose protective care the children had been placcd, and that  
she would react to fright in some manner tha t  would probably cause 
her harm. 

( 2 )  "Did the Court err in its charge to the jmy, both in oniission 
and commission and particularly in regard to the charge on proximate 
cause and foreseeability? G.S. 1-180." 

Defendant lists six exceptions to the charge and specifies his chal- 
lenge thus: The judge l1 d ~ d  not corrwtly explain the law of foresee- 
ability as it rclates to r h a t  is foreseeability," and he "failed to instruct 
the jury upon foresceability in the relationship of the plaintiff's location 
and that  of defendant's location." We have carefully studied the 
charge in the light of t h e  objections and find the objections untenable. 
The judgc correctly and fully charged the jury with respect to foresee- 
ab~ l i ty  and its application as an  essential element of proximate cauqe, 
applied the 1a1v to the evidence, gave the parties' contentions with re- 
spect to foresceability, and made i t  clear that  a finding of rea~onahle 
foresecability, by the greater weight of the evidence, was one of the 
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requisites of a verdict favorable to plaintiff. Bondurant v. Mastin, 
supra; Adanzs v. Board of Education, 248 N.C. 506, 103 S.E. 2d 854; 
Boone v. R. R., 240 N.C. 152, 81 S.E. 2d 380. 

No error. 

STATE OF NORTH CAROLINA v. JOHN BLEASE STEVENS. 

(Filed 18 June, 1063.) 

1. Searches aiid Seizures § 1; Criminal L a w  § 79- 
Where officers, investigating an assault with a gun, go to a suspect's 

house and enter and find him in his bedroom and also find in the house 
loaded buckshot shells and a shotgun, he ld ,  the conditions were such as to 
require a search warrant, and it mas error to admit in evidence over de- 
fendnnt's objection the shells and shotgun, and the statute also renders in- 
competent testimony of an expert that, from his examination of the gun, 
empty shells found near the scene of the crime were fired from the gun. 
G.S. 13-27.1. 

2. Criminal L a w  8 169- 
The admission of incompetent evidence does not entitle defendant to judg- 

ment of compulsory nonsuit, since upon the subsequent trial the State may 
be able to offer sufficient competent evidence to carry the case to the jury. 

APPEAL by defendant from Crissman, J., 30 November 1964 Mixed 
Session of STANLY. 

Criminal prosecution on an indictment charging that defendant on 2 
August 1964 in a secret manner did maliciously and feloniously com- 
mit an assault and battery with a deadly weapon, to wit, a shotgun, 
upon Annette Cagle, Jeffrey Stevens, Clara Stevens, and Lonnie Smith 
by waylaying and otherwise, with intent to kill Annette Cagle, Jeffrey 
Stevens, Clara Stevens, and Lonnie Smith. G.S. 14-31. 

Plea: Not guilty. The State alone offered evidence. 
From a judgment of in~prisonn~ent, defendant appeals. 

Attorney General T. V. Bruton and Assistant Attorney General 
Richard T. Sanders for the State. 

Blackwell M. Brogden for defendant appellant. 

PARKER, J. The State's evidence shows these facts: Clara Stevens 
and defendant, her husband, separated on 27 July 1964. Three children 
were born of their marriage- Jo  Anne, age 8 years; Johnny, age 5 
years; and Jeffrey, age 3 years. Clara Stevens had a daughter, Annette 
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Cagle, age 18 years, born of a prior marriage. On 2 hugust  1964 Clara 
Stevcns and her three cliilclren boin of lier marriage with defendant 
were living wit11 her father, Lonnle Siuitli, in a five-room frainc house 
a t  837 hlill Street in the town of Albcmaile. 

About 1:30 a.m. on 2 August 1964, Clara Stevens nab asleep in a 
bed in a bedroom in her father's house. This bctlroom ha, one glass 
window in n-ood fronting toward LOT.(' Stieet, and her hcd was about 
12 feet from tlie window. I n  bed n-it11 lie1 was Iler son Johnny, who was 
asleep. I n  the same room, ,2nnettc Cagle and Jeffrey Steven< were in 
a bed situate on the left  side of the wintio~v, on the other side of the 
looill from the bed in n-hich Clara Stevens and Johnny mere. -1nnette 
was m a k e .  S c x t  to this room was a bathroom with one window front- 
ing toward Lovc Street, and next to  this m i s  a little rooiii with two 
~virido~vs frontlng toward Love Street, in TI-liich Lonnie Snxth was asleep 
in a bed. J o  Anne and her maternal grandmotlier were in another part  
of tlie house. 

Clara Stevens testified: "On the night of Sugust  2, 1964, I woke u p  
and heard shots and g l : ~  a-breaking and -this was around 1:30 
o'clock a 111. I heard five ( . 5 )  real loucl shots, one firing right after an- 
other. The glass was biealiing from rilp bedroom window tliat was 
facing Love Street. * ' ' Tlic glass fell in the room. * " * The shot 
[sic] came through the bed and into tlie doors and then on into the 
wall bel~ind tlic door. I don't linon- how mnny cnnle in, but they were 
k)uclishot and they spleatl." Clara got out of bed and called tlie police. 
Seitller Clara nor licr son Johnny vr-as hit hy a shot. 

A%nnctte Cagle testified to this effect: P!ie was lying in  hed with 
.Jeffrey sleeping by her side. She heard Sour shots, real loucl, one right 
after tlie other. The shots broke tlie gl:m in the rvindo~v and glass was 
all over the room. She felt gl:t?s liit her leg. TT 111~11 "brought blood to the 
surface." Jeffrey 11-aked, ant1 jumped out of bed. She jumped out of 
bed, and they lay on the other side of the bed until the police came. 

Lonnie Smith testified: ('* * ' I heard shots a t  one o'clock a.m. or 
ahout 1 :30 o'rlock a.m. I heard five sliots. The next day I observed 
eight or nine bullet holcs in my room." 

A few minutes after the sllooting a police officer of thc to1v11 of Albe- 
marle arrired a t  Lonnie Smith's house. About 2 a.m. on 2 ,lugu.t 1964 
t h e e  pollee ofricer> of the town of Al'oeinarle n-ent to  tlic home of de- 
fendant, which is situate about 300 or 300 feet from the home of Lonnie 
Smith. They 11ad no T\-arrant for his arrc..t, and no search n-nrraiit for 
his premises. The  screm door was clostd, the inside door was open. and 
the house n-ns dark. They knocked two or three times and rcccired no 
answer. Two of them opened the screen door and ~ ~ a l k e d  into the house 
hollering for defendant. One officer went in a side door. 
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I n  a little bedroom next to  the kitchen they found defendant, wear- 
ing Bermuda shorts and a shirt, lying on a bed. They turned him over 
on his side and shook him. H e  turned on his back, and asked what they 
were doing there. They said they thought he might have had something 
to  do with tlie shooting a t  the Smith house. H e  denied doing any shoot- 
ing there. Over defendant's objections and exceptions, tlie officers mere 
pemit ted  to tcstify tha t  they found 011 a dresser in his bedroom eight 
loaded double ought buc1;sliot shells, 13 gauge, and standing up behind 
the liitclien door, about five or six feet fioin where defendant was found 
in bed, an unloaded 12 gauge Kenlington automatic shotgun. Over de- 
fendant's objections and exceptions, tlie State was permitted to offer 
these shells arid this shotgun in evidence; the shotgun mas marked 
State's Exhibit 10, and the emptv shells were marked State's Exhibit 
11. Over defendant's objections and exceptions, the officers were per- 
mitted to testify that  in the bedrool11 were defendant's shoes which had 
wet grass and dirt on them. The officers arrested defendant in his home 
without a warrant, and carried him to jail. 

Later, a police officer of the town of Albemarle found across Love 
Street on a bank in Mr.  Freeman's yard, which is about 45 feet from 
the windom- of the bedroom where Clara Stevens and three other per- 
sons were that  night, four emply double ought buckshot shells, 12 
gauge. I-Ie found another similar shell off this bank in a ditch. 

Over defendant's objections arid exceptions, John Boyd, a special 
agent with the State Bureau of Investigation assigned to and in charge 
of tlie firearm* and ballistics section of its crime laboratory, and ~ ~ h o i n  
the court found as a fact m s  an expert in ballistics, was permitted to 
testify to  the following effect: Frank Blalock, a police officer of the 
to tw  of Albemarle, delivered to him in his office in Raleigh on 3 Au- 
gust 1964 a 12 gauge Remington automatic shotgun, which is State's 
Exhibit 10, and five fired double ought buckshot shells, 12 gauge, which 
are State's Exhibit 11. H e  ran a balliqtic test on this automatic shot- 
gun to determine whether or not it was the xeapon tha t  fired the five 
empty double ought buckshot shells, 12 gauge, delivered to him by 
Blalock, and tha t  in his opinion all five of these shells were fired hy 
this shotgun. Officer Blalock dcliwred to him eight double ought buck- 
shot shelIs, 12 gauge, which had not been fired. H e  fired six of these 
shells for examination purposes. 

Defendant assigns as errors the admission in evidence over his objec- 
tion. and exceptions of the 12 gauge Remington automatic shotgun and 
of the eight 12 gauge loaded double ought shotgun shella found in his 
home by the officcrs and of their testimony in respect to these articles 
and in respect to hi* shocs found 111 hi:: house. Tlie assignment of errors 
is good. 
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The General Assembly by Chapter 614, 1951 Session Laws, amended 
G.S. 15-27 by adding a proviso in express and explicit words reading as 
follows: "Provided, no facts discovered or evidence obtained without a 
legal search  arrant in the course of any search, made under conditions 
requiring the issuance of a search warrant, shall be competent as evi- 
dence in the trial of any action." I t  ~ o u l c l  seem that  tliis ainendnient 
to G.S. 15-27 by the General Assembly n-as enacted by reason of the 
decision by a divided Court in S. v. XcGee,  "4 N.C. 184, 198 S.E. 616 
(28 September 1938). 29 N. C'. Lam Review 396 (1951) ; 32 N. C. Lam 
Review 114 et  seq. (1953). 

The General Assembly, Chapter 49(i, 1937 Session Laws, amended 
Article 4, Chapter 15 of the General Statutes by adding a new section 
immediately following 8 13-27, to be numbered § 15-27.1, and reading 
as follows: 

"The provision of tliis article shall apply to search warrants is- 
sued for any purpose including those issued pursuant to the pro- 
visions of G.S. 16-13. S o  facts discovered or evidence obtained by  
reason of the issuance of an illegal search warrant or without a 
legal search warrant in the course of any search, made under con- 
ditions requiring a search warrant, sliall be competent as evidence 
in the trial of any action." 

I n  S. v. Cofley, 235 K.C. 293, 121 S.E. 2d 736, the Court, after quot- 
ing the second sentence of G.S. 15-27.1, said: 

"To render evidence inconipetent under the foregoing section, i t  
must ha re  been obtained (1) 'in the course of . . . search,' (2) 
'under conditions requiring a search warrant,' and (3) without a 
legal searcli warrant. The purpose of this and similar enactments 
(G.S. 15-27) Tvas 'to change the 1:im of evidence in North Caro- 
lina, and not the substantive law as to what constitutes legal or 
illegal search.' Tlierefore a search that  w t s  legal without a war- 
rant  before these enactments is still legal, and evidence so obtained 
still competent. 30 N. C. Law Rerien- 421. I t  will be noted that  the 
statutes use the phrase 'under conclitions requiring a search war- 
rant. '  K O  search  arrant is required where the officer 'sees or has 
absolute personal knowledge' that  there is intoxicating liquor in an 
automobile. State v. Giles, 234 N.C. 499, 119 S.E. 2d 394; State 
v. Hanzmonds, 241 N.C. 226, 83 S.E. 2d 133. No  search warrant 
is required where the owner or person in charge consents to the 
search. State v. McPeak, 243 N.C. 243, 90 S.E. 2d 501." 

There is no evidence that  defendant consented to or invited a search 
of his home. There is no evidence that  the search was incident to  a law- 
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ful arrest. The search of defendant's home by the three officers, upon 
the facts in the instant case, without a search warrant was "made under 
conditions requiring a search warrant," and consequently the facts dis- 
covered and the evidence obtained were rendered incompetent by 
statute and improperly admitted in evidence. S ,  v. McMilliam, 243 N.C. 
771, 92 S.E. 2d 202; In  re Walters, 229 N.C. 111, 47 S.E. 2d 709; Ag- 
nello v. United States, 269 U.S. 20, 70 L. Ed. 145; Wharton's Criminal 
L a v  and Procedure, Anderson Ed. (1957)) Vol. IV,  § 1335; 79 C.J.S., 
Searches and Seizures, 8 66(d) ; 47 Am. Jur., Searches and Seizures, 8 
16. 

Defendant assigns as error the admission in evidence over his ob- 
jections and exceptions of the testimony of John Boyd to the effect that  
he ran a ballistic test on the 12 gauge Remington automatic shotgun, 
which is State's Exhibit 10, to determine whether or not i t  was the 
weapon that  fired the five empty double ought buckshot shells, 12 
gauge, which are State's Exhibit 11, and that  in his opinion all five of 
these ~liells were fired by this shotgun. This assignment of error is 
good, for the reason that  this testimony of John Boyd was in respect to 
the shotgun and empty shells r~h ich  were rendered incompetent by 
statute and improperly admitted in evidence. T o  hold his testimony 
competent under the facts here would be to nullify the express and ex- 
plicit provisions of G.S. 15-27.1. 

The record does not contain the ver(1ict of the jury. Neither does the 
court's minutes. Hen-ever, it seems plain the jury rendered a verdict of 
guilty for two reasons: (1) Defendant so states in his brief; and (2) 
the court's judgment of imprisonment. The omission of the jury's ver- 
dict in the court's minutes and in the record shows the necessity for the 
trial judge's reading the minutes before he signs them. 

Defendant is not entitled to a judgment of compulsory nonsuit. At 
the next trial the State may be able to offer sufficient competent evi- 
dence to carry the case to the jury. S. v. Hall, ante, 559, 142 S.E. 2d 177; 
S. v. McMilliam, supra. For error in the admission of incompetent evi- 
dence, defendant is entitled to a 

New trial. 
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STATE OF NORTH CAROLISA v. ROBERT CLIFTON WHITLET. 

(Filed 18 June,  19G.S.) 

1. I n d i c t m e i ~ t  a n d  W a r m n t  # 19; Cri in inal  Law 5 2G- 

An intlictnient for esc:il)e ,specifying that the escape occurred on n date 
nlitecetlent the (late scWclnce was imposed is fatally dcfectirc on its face, 
since it :lr.ers a n  inipossibility, nntl therefore tlle iudictnlent is not subject 
to nmnrtlnit~nt a s  to (late, G.S. 15-lX, and tlic trial court's acti~jn in ~ i t h -  
clmwilis :I juror mltl ortlerinf :I niistrial a~rlounts to a quaslinl of the in- 
t l ir tn~rnt,  ant1 the  circunistances \\'ill not s n l ~ l ~ o r t  :I plea of fornirr jeopardy 
upoll tllc snbwqncnt trinl upon ail ilidictment correctly speci f~ing the re- 
sl~cctirc dates. 

2. P r i sons  9 % 

The director of priwlis, or his duly autllorized agents or reprcsmtntires, 
has  nl~tlloritg to de*ie~i,itc. the places of colrfinement of prisoners within the 
State 11risru sj \ tem. G.S. 148-4. 

3. Escape  # 1- 

prisuner hired by the State Highwag C'o~nmission to work on the State 
higlrwnys is \\.ithi11 the State 1)rison system when a n  alrent of the Comniis- 
sion has been designated to r e c e i ~ e  and \ ~ o r l <  such prisoner, and therefore 
the escape of a l~r isonrr  from the custody of the gang forelnail while work- 
ing on the public roads is a n  escape from the State prison system. G.S. 
148-45 ( a  ) . 

PETITION for writ of certiorari allowed by this Court 23 &larch 1965. 
The petitioner was brought to trial a t  the October Mixed Session 

1964 of the Superior Court of JOHNSTON County upon an indictment 
reading as follows: 

"THE JCRORS FOR THE STATE UPON THEIR OATH PRESENT, That 
Robert Clifton Wliitley, late of the County of Johnston, on the 1 
day of June, in tlie year of our Lord one thousand nine hundred 
and sixty-three, with force and a r m  at and in the County afore- 
said, while he, the said Robert Clifton Wliitley, mas tlien and 
there lawfully confined in tlie North Carolina State Prison Sys- 
tem in tlie custody of R. G. Lane, Superintendent of N. C. State 
Prison Camp #044, and while tlien and there serving a sentence 
for the rrime of Breaking and entering and Larceny, a misde- 
meanor, under the l a w  of the State of Sortli Carolina, iiiiposed a t  
the January 22, 1964, Term of tlle Siiperior Court of Wake County, 
then and there did unlawfully, willfully, and feloniously escape 
from the wid R. G. Lane, Superintendent, this being his second 
offense, having been convicted of escape a t  the April 14, 1964, 
Term of tlic Selma District Recorder's Court, Johnston County, 
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STATE ti. WHITLE~. 

S o r t h  Carolina, against the forin of the statute in such case made 
and provided and against the peace and dignity of the State." 

The petitioner entered a plea of not guilty to the charge. After the 
jury was sworn and iml~aneled to make true deliverance in the cabe, it 
was called to  the attention of the l o ~ w r  court tha t  the indictment should 
have alleged that  the offense ocrurred on 1 June 1964 instead of on 1 
June 1963. Defendant's counsel objected to the anlendinent of the bill 
of indictment, nhich objection was sustained by the court. TThereupon, 
the court in its discretion withdrew a juror and ordered a mistrial. 

After the mistrial was ordered on the original bill of indictment, the 
solicitor sent another bill to the grand jury a t  the October l l ixed  Ses- 
sion 1964, charging the petitioner with feloniously escaping from th: 
State prison systein on 1 June 1964, and a true bill was returned at 
said October Session, this bill of indictment being identical with the 
first bill except as to tlie date on which the escape is alleged to  have 
occurred. 

The  petitioner was brought to trial on the second bill of indictment 
at the December Criminal Session 1964 of the Superior Court of John- 
ston County. H e  entered a plea of former jeopardy, which was denied. 
H e  then entered a plea of not guilty. From the conviction and judgment 
entered a t  the December Nixed Session 1964 of the Superior Court of 
Johnston County, the petitioner gave notice of appeal to the Supreme 
Court. The appeal was not perfected. Later, court-appointed counsel 
filed a petition for writ of certiorari, seeking a review of the trial below, 
The w i t  was allowed. 

Attorney General Bruton, Staff Attorney Theodore C. Brown, Jr., 
for the State. 

Wallace Ashley, Jr., for petitioner. 

DEXNS, C.J.  I n  our opinion, the petitioner raises only two clues- 
tions that  merit di~cussion and determination. (1) Did the lower 
court coninlit error in denying petitioner's plea of former jeopardy? 
(2) Does escape by a prisoner from the custody of a gang forenlan 
employed by the Sor th  Carolina State Highway Comn~ission while a t  
work on the public roads, constitute "escape from the State prison sys- 
tem" within the meaning of G.S. 148-45 ( a )  ? 

The pertinent part  of G.S. 148-45(a) reads as follows: 

"9ny  prisoner serving a sentence imposed upon conviction of a 
misdemeanor who escapes or attempts to escape from tlie State 
prison systein shall for the first such offense be guilty of a misde- 
meanor and, upon conviction thereof, shall be punished by im- 
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prisonnient for not less than three months nor more than one year. 
Any prisoner serving a sentence imposed upon conviction of a 
felony who escapes or attempts to escape from the State prison 
system shall for the first sucli offense be guilty of a felony and, 
upon conviction thereof, shall be punished by imprisonment for 
not less than six months nor more than two years. Any prisoner 
convictccl of escaping or attempting to escape from the State 
prison system who a t  any time sub5equent to such conviction es- 
capes or attcnipts to escape therefrom shall be guilty of a felony 
and, upon conviction thereof, shall be punished by iinprisonment 
for not less than six montlis nor more than three years. * * *" 

I n  S. v. Jordan, 2-27 N.C. 253, 100 S.E. 2d 497, in pointing out the de- 
fects in tlie bill of indictment involving escape, Bobbitt, J.,  speaking 
for the Court, said: 

"We do not undertake on this appeal to specify the exact aver- 
ments prerequisite to a valid warrant or bill of indictment based 
on G.S. 1-13-43. Suffice to say,  the bdl of indictment on which de- 
fendant was tried is fatally defective. There is no averment of any 
kind, even in general terms that  the alleged escape of January 9, 
1937, occurred while defendant wa3 serving a sentence imposed 
upon his conviction of any criminal offense. I n  order to charge the 
offense substantially in the language of G.S. 148-45, i t  would be 
necessary to allege tha t  the  escape or attempted escape occurred 
when defendant was serving a sentence imposed upon conviction 
of a misdemeanor or of a felony, irrespective of whether the pres- 
ently alleged escape or attempted escape is alleged to be a first or 
a second offense. * " * 

"It is noted that  arrest of judgment on the ground that  the bill 
of indictment is fatally defective does not bar further prosecution 
for a violation of G.S. 148-45, if the solicitor deems i t  advisable to 
proceed on a new bill. * * *" 

The petitioner was charged in the original bill of indictment with 
having escaped on 1 June 1963 while serving a sentence imposed in 
January 1964, which sentence mas impo,ced nearly eight months after 
the date the petitioner is alleged to have escaped. 

We  are not inadvertent to the provisions of G.S. 15-155 with respect 
to dates in a bill of indictment, and if the date of the alleged escape had 
been nfter the pctitioner had been conmitted to prison and while he 
was serving a prison sentence pursuant to such commitment, although 
tlie alleged date of the escape mas erroneous, the indictment would not 
be defective by reason of the insertion of sucli erroneous date. However, 
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where the indictment on its face negatives any possibility of a showing 
that a t  the time of the alleged escape the petitioner was serving a sen- 
tence in prison, we think such indictment was fatally defective, tha t  
the action of the court below in ordering a mistrial was tantamount to 
quashing the bill of indictment, which the trial court had the right to 
do ex nzero motu, and that the petitioner's conviction on the second 
bill of indictment is valid and the plea of former jeopardy was properly 
overruled. 

Unquestionably, G.S. 148-4 gives the Director of Prisons or his duly 
authorized agents or representatives the authority to designate the 
places of confinement within the State prison system where the sentences 
of prisoners shall be served. This statute expressly provides: 

llH H +e Employees of departments, institutions, agencies, and 

political subdivisions of the State hiring prisoners to perform work 
outside prison confines may be designated as the authorized agents 
of the Director of Prisons for the purpose of maintaining control 
and custody of prisoners who may be placed under the supervision 
and control of such employees, including guarding and transferring 
such prisoners from place to place in the State as their duties might 
require, and apprehending and arresting escaped prisoners and re- 
turning them to prison. * * *" 

Certainly, prisoners hired by the State Highway Con~mission to work 
on the highways of the State are within the prison system when the 
agents of the Highway Commission have been designated to receive 
and work such prisoners. Likewise, G.S. 148-6 provides in substance 
that  convicts after their commitment to the Prison Department re- 
main under the actual management, control and care of the department, 
and this applies to convicts enlployed on farms of the State, or else- 
where or otherwise. 

It is also prescribed in G.S. 148-26(e) : "* * * All contracts for the 
employment of prisoners shall provide that  they shall be fed, clothed, 
quartered, guarded, and otherwise cared for by the Prison Depart- 
ment." 

We think the second question posed must be answered in the affirm- 
ative. \Ye assume that the State established the fact that  the party or 
parties having custody of the prisoners, including the defendant a t  the 
time he escaped, were agents of the Prison Department. The record 
before us does not contain the evidence adduced in the trial below, 
therefore, it will be presumed that  the evidence was sufficient to sup- 
port the verdict. 

I n  the trial below, we find 
No error. 
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STATE v. TT'ILLIAJI LATTON I-IARWARD. 

(Filed 15 June, 196.7.) 

1'11t~ crime :\gainst nature is  sesual intercourbe contrary to the order of 
nature. 

I~k i i l c i i c~~  in this caw lleltl sufficient to sn.;tain conviction of defendant 
of committing the criiiic against nature with a male person. 

rpo11 the tr ial  of a n  intlictiiirnt cl~argiug ciefendant ~vit l i  connnitting the 
crime azainst nature, dcfendant niny be convicted of a n  attempt to coinn~it 
the off t~nv.  \~liic.li i< :1n ildnnio~is act nilliiu thc nlenning of G S. 14.:; m ~ d  
1. pnni~li :~blc a.; a felony. 

4. Crime Against Sature S 1- 
G.S. 14-202.1 does not repeal G.S. 14-177 but is  su l~ple~nentary  thereto and 

was enacted for the IJurpose of providing even broader protection to 
cliiltlren. 

APPEAL by defendant from Bmswel l ,  J., 1Iarch 1965 Criminal Ses- 
sion of ALAMANCE. 

Criminal action tried on an  indictment charging defendant with "the 
abominable and detestable crime against nature" with a named male 
person. 

Plea: Kot  guilty. Verdict: Guilty "of attempt to commit the crime 
against nature." Judgment: Imprisonn~er~t in State p r i~on  for not less 
than four nor n~ore  than eight years. 

At torney  General Bru ton  and Assistant A t torney  General Sanders 
for the  State .  

TB. R. Dalton,  Jr., for defendant. 

I l o o m ,  J. Defendant aqsigns as error the denial of his motion in 
arrest of judgment. 

The crime against nature is sexual interrourse contrary to the order 
of nature. It includes acts with animals and acts be tmen  humans per 
antun and per os. State  v. Fenner, 166 N.C. 247, 80 S.E. 970. ". . . our 
statute is broad enough to include in the crime against nature other 
forms of the offense than sodomy and buggery. I t  includes all kindred 
acts of a bestial character whereby degr:ided and perverted sexual de- 
silxlb arc sought to 1)e qratifitd." Stofc  .c. Cirifin, 1173 N C .  767, 94 S.E. 
678. "Proof of penetration of or by the sexual organ is essential to con- 
viction." State  v. T17hittemore, 255 N.C. 583, 585, 122 S.E. 2d 396. The 
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crime against nature is a felony. G.S. 14-177; State v. Jernigan, 255 
K.C. 732, 122 S.E. 2d 711. 

The evidence is sufficient to make out a prima facie case against de- 
fendant of that  crime with a male person per 0s. The jury returned a 
verdict of guilty of an attempt to conlmit the crime. The record does 
not show the ages of the actors, but during the oral argument in Su- 
preme Court it was disclosed tha t  both were over the age of sixteen 
years. 

Upon the trial of an indictment for the crime against nature the 
accused may be convicted of the offcnsc charged therein, or the atteinpt 
to colninit the offense. G.S. 13-170; State v. Savage, 161 N.C. 243, 76 
S.E. 238. An attempt to comrnit the crime against nature is an in- 
fanlous act  rvithin the meaning of G.S. 11-3 and is punishable as a 
felony. State v. M i n k ,  242 N.C. 761, 89 S.E. 2d 463; State v. Spivey, 
213 N.C. 45, 195 S.E. 1.  

Defendant's motion in arrest of judgment is based on the proposition 
that  G.S. 14-202.1, a statute passed in 1935 and codified under the title 
"Taking Indccent Liberities with Children," repealed, by implication, 
the offense of attempt to commit the crime against nature, or a t  least 
reduced i t  froin a felony to a misdemeanor. 

I n  the opinion, delivered by Parker, J., in State v. Lance, 244 K.C. 
455, 94 S.E. 2d 333, the construction which defendant now urges for 
G.S. 14-202.1 was considered directly and rejected by this Court. Defen- 
dant would have us reconsider and overrule Lance. The gist of the 
Lance opinion is: 

"The court has the right to look to the title of an anlbiguous 
statute for the purpose of determining the meaning thereof and the 
legislative intent. S. v. Keller, 214 N.C. 4 7 ,  199 S.E. 620; S. v. 
TBoolard, 119 N.C. 779, 23 S.E. 719; 50 Am. Jur., Statutes, sec. 
311." 

"C11. 764, Session Laws 1935, nolv codified as G.S. 14-202.1, is 
captioned 'An Act to provide for the protection of children from 
sexual psychopaths and pervert?,' and reads: 'Section 1. Any per- 
son over 16 years of age who, with intent to cornmit an unnatural 
sexual act, shall take, or attempt to take, any immoral, improper, 
or indecent liberties with any child of either sex, under t!ie age of 
16 years, or who shall, n-ith such intent, commit, or attempt to  
commit, any lewd or lascivious act upon or with the body, or any 
part or member thereof, of such child, shall, for the fird offense, 
be guilty of a misdemeanor and for a second or subsequent offense 
shall be guilty of a felony, and shall be fined or imprisoned in the 
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discretion of the court. Sec. 2. All l a w  and clauses of laws in con- 
flict with this Act are hereby repealed.' 

"It is manifest that G.S. 14-202.1 does not repeal, and was not 
intended to repeal, in its entirety G.S. 14-177. . . . To hold other- 
wise would lead to the absurdity of imputing to the legislative 
body a purpose to abolish the statute condemning crimes against 
nature." 

"G.S. 14-202.1 is not repugnant to G.S. 14-177 so as to work a 
repeal in part of G.S. 14-177, intentionally or otherwise. The two 
acts are conlpleinentary rather than repugnant or inconsistent. G.S. 
14-177 condemns crimes against nature whether committed against 
adults or children. G.S. 14-202.1 condemns those offenses of an un- 
natural sexual nature against children under 16 years of age by 
persons over 16 years of age which cannot be reached and punished 
under the provisions of G.S. 14-177. G.S. 14-202.1, of course, con- 
demns other acts against children than unnatural sexual acts. The 
two statutes can be reconciled, and both declared to be operative 
without repugnance." 

Rodman, J., in State v. Whitternore, supra, refers to Lance with ap- 
proval in these terms: 

"An article entitled "The Law of Crime Against Nature" was 
published in 32 N. C. Law Rev. 312 in 1954. The author traces 
the history of the statute, takes note of the few times this Court 
had been called upon to interpret the statute and the need of addi- 
tional legislation to specifically define criminal sexual conduct. 
The Legislature, a t  the session following the publication of this 
article, enacted c. 764 S. L. 1955, now G.S. 14-202.1. That Act 
supplements G.S. 14-177. S.  v. Lance, 244 N.C. 455, 94 S.E. 2d 
335." 

Thereafter, in State v. Wm'ght, 263 N.C. 129, 139 S.E. 2d 10, a case 
involving a charge of the crime against nature with a thirteen-year-old 
boy, this Court upheld a judgment based on a verdict of guilty of at- 
tempt to commit the crime against nature. 

It is our considered judgment that the mguments advanced by defen- 
dant for overruling the Lance decision are not valid. Indeed, substan- 
tially the same arguments were made by defendant in the Lance case; 
they were then considered, discussed in the opinion, and rejected. We 
have fully reconsidered the matter in the light of our own research, and 
we find no valid reason for reversing our former opinion. The article in 
32 IT. C. Law Review 312 (April 1954)) entitled "The Law of Crime 
Against Nature," advocated the drafting and enactment by the General 
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Assembly of a law covering the entire subject of unnatural intercourse 
as a substitute for the common law principles recognized and applied in 
this jurisdiction, and it set out provisions to be embodied in the law, in- 
cluding one covering molestation of children under the age of sixteen. 
Since G.S. 14-202.1 (passed a t  the 1955 Session) embodies some of the 
language of the Law Review article, it is reasonable to infer that the 
General Assembly fully considered the recommendations made. I t  did 
not rewrite or revise the crime against nature laws. Action was limited 
to the passage of G.S. 14-202.1. It is clear that there was no legislative 
intent to repeal the law respecting the crime against nature in any as- 
pect; the intent was to supplement it and to give even broader protec- 
tion to children. 

No error. 

SAFECO IXSURANCE COMPANY O F  AMERICA, PLAINTIFF v. NATIONWIDE 
NUTUSL ISSURANCE COMPAR'Y, DEFEXDANT. 

(Filed 18 June, 1965.) 

Insurance 5 66.1; Execution § 3; Judgments 5 43- 

Where insurer for the original defendant pays plaintiff's judgment he 
becomes by operation of law an assignee of the original defendant's judg- 
ment against the additional defendants for contribution, and when execu- 
tion against the additional defendants, issued in the name of the original 
defendant, is returned unsatisfied. insurer for the original defendant may 
maintain an action on the judgment against insurer for the additional de 
fendants. 

APPEAL by plaintiff from Bone, E.J., March 8, 1965 Session of WAKE. 
Defendant demurred to the complaint for failure to state a cause of 

action. The demurrer was sustained. 
Summarily stated, the complaint alleges these facts: On May 2, 

1962, defendant issued to William Elliott an assigned risk automobile 
liability insurance policy affording protection to those insured thereby, 
to the extent required by G.S. 20-279.21, against liability resulting from 
the operation of the Ford automobile therein described. 

On December 22, 1962, Otis Davis Blue, while operating the Ford 
described in the policy issued to Elliott, was involved in a collision with 
an automobile operated by Joe Harold Parnell. Blue was operating the 
Ford in the presence of and with the consent of Elliott. He was, because 
of such consent, an insured protected by the policy. 
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I x s u x a s c ~  Co. v. ISSURAKCE CO. 

Billy R a y  Phillips was injured when the autolnobiles collided Phil- 
lips, alleging 111s injuries mere caused by lJarnell's negligence, instituted 
an actlon in tlie Superior Court of Sampson County to  recover dam- 
ages for the injuries sustained. Parnell c:iuscd Elllott and Blue to  be 
inade parties for contribution, as permitted by  G.S. 1-240. 

The july, n-lien the cause n a s  trled, found P l i ~ l l ~ p s  Tvnb m j u ~ e d  by 
the ncgllgence of Parnell. It fixed hls damage a t  $3,300. It a l ~ o  found 
plamtifl was injured and damaged by tlie joillt and concurllng negll- 
gencc of Blue anti Elliott, as alleged in the croas actlon. (See Phzllzps 
v. Parnell ,  261 N C. 410, 134 S E. 2d 676.) Based on the vcrdict, judg- 
ment n as entcrcd in Pliilllps' inror against Pnrnell for $3,300 and costs. 
It was furtlicr :idjudgctl "that upon the paynicnt 11)- or on behalf of de- 
fendant Joe IIalold Parncll of tlie sum of TIIRCC THOTSIND FIIT 
HVNDRED DOLLIRS ($3.500.00) to  thc Clerk of Pulwior Comt  of Sanip- 
eon County in s:ltisfactlon of the jucignicnt of plalntlff, defcntlant Joe 
1321 old Pnlncll 1i:t~ i. : ~ n d  I ecowr of ad&t~on :~ l  tic fenclnnt,- Ot:. n a v l s  
Blue and n'i11i:im Ellloti, the sum of ONE THOUSIXD SEVEN HUNDRED 
Frrrl- ($1,730.00) D~LLIRS.  IT IS FLRTIIER ORDERED, XDJVDGED, AKD 

DECREED that  tlic cobts of this action be t:tuecl againat defendant Joe 
Harold Parnell, and that  upon payment thereof defendant Joe EIalold 
l':trn~~lI l i : ~ ~ e  judgnicnt 3311112t ncltlltionnl tieftn L~nt. Otls D:LT-I. Blue 
and TT'1111am Elllott for one-lulf of the amount thereof.'' 

Prlor to Dcccmbrr 1962, plaintiff nlsured Parnell against liability re- 
sulting from the negligent operation of liis automobile, one of the ve- 
hicles lnvolved in tlic colll.ion causing lnjury to Plilllips. Plaintiff, act- 
ing as requlrcd by the 1)olicy issued Parnell, on October 2, 1963, paid 
and had cancelled of record the judgment obtained by Phillips a:ain.t 
Parnell. Tlie aniount paid. inrludlng co-ts, amounted to $3,597.10. Be- 
cause of the payment so made, plaintiff. a* a matter of law and by ex- 
press language of its policy, became subrogated to tlie rights of Parnell 
agalnst Blue an11 Elllott. 

Plnmtiff caused execntion to iswe in Pnrncll's name, to enforce tlie 
judgment 11ability of Blue and Elllott, a. fixed by tlie judgment ren- 
dered in Pli11lil)s' actlon against Parnell. The execution ~ ~ x s  returned 
unsatisfied. 

Plaintiff, because of its payment of tlie judgment against ~ t s  insured, 
was subrogatcd to ~ t s  insured's rights. I)efendant, by  tlie expless pro- 
visions of the polley i>sued Elllott, was obllgatcd to discharge the judg- 
iilent liability of Blue and Elliott. 

Teague ,  Johnson ck Patterson;  Robert  31. C l a y  for plaintiff appellant.  
Dzipree, TI'tvr'er, Hor ton  (e: C o c k m a n ;  F.  T .  Dupree,  Jr .  and Jerry  

S. d l w s  for defendant  appellee. 



N.C.] SPRING T E R M ,  1965. 751 

RODXAN, J. It has been judicially established tliat the negligent 
operation of a motor vehicle by Blue and Elliott, coupled with the neg- 
ligent operat~on of another motor vehicle by Parnell, resulted in in- 
juries to Phillips. The amount of compensation to which he is entitled 
has been judicially determined. Phillips elected to look to Parnell for 
compensation. Parnell, as permitted by G.S. 1-240, had Blue and Elliott 
made parties for contribution. The judgment which Phillips obtained 
against Parnell also adjudged Blue and Elliott liable to Parnell for 
tlieir proportionate part of the conqxnsation for which Parnell was ad- 
judged liable. The Pliillips' judgment has been paid. That  payment 
made Parnell a judgment creditor of Blue and Elliott. They have not 
challenged tlie judgment declaring tlieir liability. 

If Parnell had used his funds to pay Pliillips, he could have collected 
his judgment by execution against his judgment debtors if they had 
property sufficient to satisfy the execution, G.S. 1-302. 

Parnell could assign his judgment against Blue and Elliott. When 
assigned, execution thereon would issue in Parnell's name - not in the 
name of tlie aac.igncc. TT'mberry z'. Koonce, 83 N.C. 331; Jones v. Frank- 
lin Estate, 209 S . C .  585, 183 S.E. 732; 49 C.J.S. 973. If, however, the 
assignee elected to sue on the judgment, the action could only be main- 
tained in tlle name of the assignee, G.S. 1-57. Jfoore v. Sowell, 94 X.C. 
269; Burgess v. Trevathan, 236 N.C. 157, 72 S.E. 2d 231; Herring v. 
Jackson. 255 N.C. 337, 122 S.E. 2d 366; Parnell v. Insurance Co., 263 
N.C. 443, 139 S.E. 2d 723; Shambley v. Heating Co., 264 K.C. 456, 
142 S.E. 2cl 18. 

Plaintiff, Parnell's insurer, having discharged Parnell's liability to 
Phillips, became by operation of law an equitable assignee. -4s such, it 
acquired Parnell's rights to enforce payment from Blue and Elliott. 
Cunningham v. R. R., 139 N.C. 427, 51 S.E. 1029; Pit tman v. Snedeker, 
264 N.C. 35, 140 S.E. 2d 740; Shambley v. Heatzng Co., supra. 

The fact tliat plaintiff, as subrogee of Parnell, can by execution or 
action enforce the judgment liability of Blue and Elliott imposes no 
obligation on defendant. Tha t  obligation, if it exists, results from the 
contract ~ ~ h i c l i  defendant made for the benefit of Blue and Elliott. 
Plaintiff alleges defendant contracted : 

"To pay on behalf of the insured [Blue and Elliott] all sums 
n-hich tlle insured shall become legally obligated to pay as dani- 
ages because of bodily injury, sickness or disease, including death 
a t  any time resulting therefrom, sustained by any person, caused 
by accident and arising out of the ownership, maintenance, or use 
of the automobile. 
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Ixsu~an-CE Co. v. HIGH, COXR. OF REVENUE. 

"ACTION AG~INST COMPANY: N O  action shall lie against the 
company, unless as a condition precedent thereto, the amount of 
tlie insured's obligation to pay shall have been finally determined 
either by judgment against the insured after actual trial or by  
written agreement of the insured, the claimant, and the company. 

"Any person or organization or legal representative thereof who 
has secured such judgment or writtcn agreement sliall thereafter 
be entitled to recover under this policy to the extent of tlie insur- 
ance afforded by this policy." 

There can be no reasonable doubt that  the contract, as alleged, was 
intended to protect Blue and Elliott from judgments imposing liability 
on them for the negligent operation of :L motor vehicle. Plaintiff, as an  
equitable assignee of Parnell, succeeding to his rights, can compel de- 
fendant to perform its contract. Tliis is true by the  express language of 
the contract, as  ell as by numerous docisions of this Court Potter v. 
Water Co., 253 N.C. 112, 116 S.E. 2d 374; Lainmonds v. ilfanzifactur- 
ing Co., 243 N.C. 749, 92 S.E. 2d 143; il'rzlst Co. v. Processing Co., 242 
N.C. 370, 88 S.E. 2d 233. 

The facts alleged, and admitted by the demurrer, establish defen- 
dant's liability. Tlie admissions are, however, conditional. Defendant 
may, by anmer ,  controvert any of the facts alleged by plaintiff. 

Reversed. 

GREAT ARIERICAN INSURASCE COJIPANY V. SNEED HIGH, COVJIIS- 
SIOSER OF REVENUE, AKD EDTVIN S. LANIER, CORIJIISSIONER O F  
INSTRANCE. 

AiSD 

IXPLOYERS JIT'TT~M, F IRE INSURANCE COMPANY v. SSEED HIGH, 
COJIJIISSIOSER OF REVENUE, AXD EDWIN S. LANIER, COJIJIIS- 
SIONER O F  1SSTR.INCE. 

(Filed 18 June, 196.5.) 

1. Firemen 's  Pension Fund Act- 
The 1961 statutes proriding for a Firemen's Pension Fund, making a 

specific line item appropriation to the fnnd not related to nor dependent 
upon taxes paid by i n s ~ ~ m i l c e  companies, and levyin:. a t a s  by act passed in 
conformity with Art. TI, % 14 of the State Constitution are  valid, and in- 
surance companies are not entitled to recover alnounts paid under protest 
u~lder  the taxing statute. Chapters 833, DSO, $83 of the Session Laws of 
1961. 
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2. Statutes 99 7, 11- 
Where a statute is void because its machinery violates certain consti- 

tutional clirectives but the statute is within the legislative power to enact, 
the statute may be nnlendetl so as to obviate the constitutional objection 
and such alnendlnent has the effect of re-enacting the statute with the 
mendnlent incorporated in it so that the statute is rendered valid by the 
anlendnlent so far as its prospective oyeration is concerned. 

APPEALS by plaintiffs from Copeland, S.J., December 1964 Civil Ses- 
sion of WAKE. 

Plaintiffs, in 1962 and 1963, reported: "The amounts collected on 
contracts of insurance applicable to fire and lightning coverage (marine 
and automobile policies not being included) ." G.S. 103-2285. They 
paid under protest a tax computed a t  one per cent on the sums shown 
in their reports. The tax so paid mas in addition to all other taxes im- 
posed by the statute. Their demands for a refund were refused. In apt 
time, they instituted these actions to recover the sums paid under pro- 
test. They base their right to refund on their assertions that there is no 
valid statute imposing tax liability. 

The actions were consolidated for trial. The parties waived jury 
trial. At  the conclusion of plaintiffs' evidence, defendants moved for 
nonsuit. The motion was allowed. Plaintiffs appealed. 

The Attorney General moved in this Court to substitute I. L. Clay- 
ton, acting Commissioner of Revenue, for Sneed High, the former Com- 
missioner of Revenue. This motion was allowed April 6, 1965. 

Joyner & Howison; Allen, Steed & Pullen for plaintiff appellants. 
Attorney General Bruton; Assistant Attorney General Barham for 

defendant appellees. 

RODMAN, J. These actions add another chapter in the litigation re- 
volving around the right of the State to appropriate public moneys to 
a fund created for the purpose of pensioning firemen, and the right of 
the State to tax insurance companies. Prior cases arising out of legisla- 
tive attempts to accomplish these purposes are: Assurance Co. v. Gold, 
Comr. of Insurance, 248 K.C. 288, 103 S.E. 2d 344; Insurance Go. v. 
Gold, Comr. of Insurance, 248 N.C. 293, 103 S.E. 2d 348; Bizxell v. In- 
surance Co., 248 N.C. 294, 103 S.E. 2d 348; I n  re Rating Rztreau, 249 
N.C. 466, 106 S.E. 2d 879; Insurance Co. v. Gold, Commissioner of In- 
surance, 254 N.C. 168, 118 S.E. 2d 792; Insurance Co. v. Johnson, Comr. 
of Revenue, 257 N.C. 367, 126 S.E. 2d 92. 

The cited cases establish legislative authority and limitation on its 
power. It is now settled law that: (1) The Legislature may appropriate 
public funds to pension local firemen, employees of State agencies and 
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subdivisions; (2) tlie Legislature may not tax a pa~ t i cu la r  class for 
the sole benefit of a pal l~cular  group; (3) chs. 1211, 1212 and 1273, 
S.L. 1959, were i11 substance a single picw of legislation, attempting to 
do by indirection that n-liich could not be done directly; (4) the tax 
autllorizccl by c11. 1211 was intended for the sole benefit of a particular 
group, collection for that  purpose was c~onstitutionally prohibited; (5) 
tlie proviso n t  the end of tbe Taxing Act (see ell. 1211, S.L. 1959) rcad- 
ing: "provided, that  this tax shall not Ile levied on contract\ of m u r -  
ance n-rittcn on property in unprotected areas," was not so vague as 
to render the act void. 

Plaintiffs, in Insurnnce Co. v. Johnson, Comr. of Revenzie. supra, 
sought a refund of tlie taxes paid under t!ie 1959 Act, asserting the Tax- 
ing Statute (ch. 1211, S.L. 1959) mas void for two reasons: (1) It was 
too vague to be interpreted; and (2)  it was part  of a legiblative plan 
to do indirectly that  'i'i'hicli could not be done directly. 

Proponents of 1egisIation to pension firemcn convinced the 1961 Leg- 
islature tha t  the 1959 statutes should be emended to overcome the ob- 
jcctions wliich insurance companies had advanced to invalidate those 
statutes. To  that  end, the 1961 Legislature made thcse changes in the 
1939 statutes relating to the Firemen's Pension Fund: (1) The 1961 
Appropriations Act (cli. 833) made a lme item appropriation to the 
h'orth Carolina Firemen's Pension Fund. This appropriation was epe- 
cific, in no way related to or dependent on taxes paid by insurance com- 
panies. The appropriation made by ch. 1273, S.L. 1959, was conditional, 
expressly dependent on tases collected from insurance companies. 

Ch. 980, S.L. 1961, amended the Pension Fund Act (ch. 1212, S.L. 
1959) by  deleting 8 2, and the other portions of tha t  Act which limited 
payment to the Pension Fund to  collection^ from insurance companies. 
Ch. 783, S.L. l!l(il, nnicncied the Tax . k t  of 1939 (ch. 1211) by de- 
letmg tlic provi,qo. 

Defendants argued, in Insurance Co. v. Johnson, Conzr. of Revenue, 
supra, tha t  the amendinents made by tlw 19G1 Legislature validated the 
tax levy made against plaintiffs under the l%9 Act. TYc said, in response 
to that  contention: ('The legislation enacted in 1961 relating to taxes 
on insurance coinpanies and pensions for firemen is not relevant to the 
present controversy. Plaintiffs1 rights are to recover the taxes levied 
and paid under thc 1939 statutes." 

This action 1s to recover taxes paid pursuant to the provisions of the 
Tax . k t ,  as arllcncled in 1961. Plaintiffs contend, since the 1959 Tax 
Act 'ims void, life cannot be gil-en to it by an aiiientlment. T o  accept 
tha t  argument as valid liere would do violence to manifest legislative 
intent, denying to the Legislature the power to act because of a mere 
formality. It comp!etely overloolrs the basic reason wllicll invalidated 
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the taxing statute. The statute was not void per se. It was void only 
because of association with the other statutes relating to the Firemen's 
Pension Fund. 

The 1961 Acts have totally disassociated taxes on insurance premiums 
from tlie appropriation which tlie State nialier to the Firemen's Pens~on 
Fund. The appropriat~on is neither di~ninislied nor increased by the 
amount received froni the tax levied on insurance companies. The ap- 
propriation made to tliat fund stands on an equal footing with all 
other appropriations. 

Ch. 783, S.L. 1961, m-hich amended the Taxing Act (ch. 1211, S.L. 
1939), had its origin In Senate Bill 297. Wlien introduced, it n-as re- 
ferred to the Committee on Finance. It passed its second and thlrd 
readings by roll call votes on separate days. When sent to the House, 
i t  was referred to tlie Committee on Finance. It received a favorable 
report. I t  pabsed its second and tli~rcl readings in the House by roll 
call votes on separate days. I ts  passage by the Legislature meets the 
requirements of Art. 11, 14. of the Korth Carolina Constitution. 

Decisions touc!ling the power of tlie Legislature to validate an un- 
constitutional statute by anlendnlent are not in agreement. TT'liether tlie 
Legislature has such power depends, ;ye think, upon the nature of the 
defect. If the defect is one which cannot be removed by amendment, 
manifestly, the Legislature cannot validate i t ,  Where tlie defect ir m e  
that can be corrected, the Legislaturcl may do so by referring to the 
earlier statute, shon-ing its intent to enact a statute whicli will conform 
to tlie amendment. The amendment creates a new statute wl~ich op- 
erates prospectively. State v. Jioon, 178 N.C. 715, 100 S.E. 614. This 
rule has been recogniwd and applied by this Court. Reeves v. Board of 
Educatzon 204 N.C. 74, 167 S.E. 452; Range Co. v. Carver, 118 S .C .  
328, 24 S.E. 332. Our holdings accord with the decihions of tlie majority 
of the courts. 

As stated in 16 Am. Jur. 2d 406: "The true rule seems to  be that 
where a statute is invalid by reason of an absence of power in the legis- 
lature in the first ~nstance under the constitution to enact the law, ~t is 
not possible for tliat body to confirnl or render the same valid by 
an~endinent; but where t!ie obnoxious features of the statute may be 
removed or essential ones supplied by a proper amendment, so that had 
the law been primarily thus framed it 1vo:ild have been free from the 
objections exiiting against it, then the statute may be rendered valid 
by amendn~ent,  so far as its future operation may extend." Sutlierland 
Statutory Conqtruction, 3rd Ed., Vol. I, 5 1904, and 16 C.J.S. 474 draw 
similar conclusions froni decided cases. 
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I t  follows that the judgment denying plaintiffs' claim to refund must 
be, and is 

Affirmed. 



APPENDIX. 

A M E N D M E N T  T O  RULES OF PRACTICE IN T H E  S U P R E M E  
COURT. 

Rule 5 is hereby amended by adding the Eighth, the Twenty-fourth 
and Twenty-fifth Districts to those included within the proviso. 

This the 18th day of ,June, 1965. 

SHARP, J. 
For the Court. 
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isdiction in general, Ctilitics Contnz. 
c. Firlishing Plant,  416; Jones 2;. 

Ilo~'to/r. Z49: 1,uca.s 1;. Britt ,  601; su- 
yerrisory j u r i s d i c t i o n ,  Ctilitics 
C ' C ~ I I I .  c ,  P i t ~ i , s l ~ i ~ ~ y  P l o ~ ~ t ,  416 ; 
Aslioc. 1;. Tim Co., 109; ju(l:.inents 
alq~ealable. Coots c. Ilospifal. 332 : 
party aggriered. IInyl~cs 1'. I'catctl. 
Z00 : escep t io~~s  and assignments of 
error. T ~ ~ ~ d a l l  1;. Hon~cs ,  467 ; I3ro1r11 
r .  U~~or rn .  483: I<cs to  r. Stokes, 337; 
Ins. Co. c. Motors, 444; B O U I I ~  of 
Arcllitectnre 6. T,cc, 602: Jfa!!boiy 
c. 1118. CO.. 6.78 ; I.'o~t('l. 1;. F o ~ t r r .  GO4 : 
Pi t t~~lr rn  v. Brrcdclier, 5.5; Iic'cfrr r .  
Lakc L l t r ~ ,  232 ; S. v. Hanlilton. "7 ; 
Sot~lcccl v. Ecans,  393: S. 2.. Dnr111. 
391 : IZrolcir a. Broloi. 48.5 ; Light Co. 
e. Snliflt. 381: har~nless and ~l re ju-  
dicial error. B~irqcss c. Coi~.ufrnc.tion 
Co.. S k  ~ S o r h i o ~ n  v. Vackic, 180: 
BOK~C' I I  C. B O I C ~ C I Z ,  206 ; TV~clis c. 
Ins. Co.. 140 ; Board of Arc11 itert~oc,. 
1.. L w ,  SO2 ; TVilkcrsoiL c. Clark. 439 ; 
J f cSa i~ -  2;. Goodzcin, 146; review of 
findings or judgment on findings. Ins. 
Co. c. Votor.9, 444; Jfa,ilbo.ry 1'. Ins. 
Co., 638; Horton 2;. Rcdccclopnwit 
Co., 1 :  Arnold v. Clrarlrs Entop~. ises ,  
92: Lcasiilg C o ~ p .  v. Hall, 110: Cas- 
~ ia l t l j  Co. e. Funderbtirg, 131 ; Board 
of Architecture v. Lee, 602: V a y -  
b o r y  o. Ins. Co., 658 ; revien- of jndg- 
ments on motions to nonsuit. Candill 
a. Ins. Co., 674; rehearing. High- 
zcoli Comm. v. Fa,wzo.'s Market. 139; 
partial new trial, Jenkins c. Hilien 
Co.. 83:  force and effect of decisions 
of Supreme Court, Scrcicc Co. 1.. 

Salcs Co., 79: Higliica?! Conlnz. r. 
F n ~ w c r ' s  Jfarket. 139 : law of the 
mse. S o r b ~ i r n  v. Xackie, 479. 

;\l~peamnce-Bo~c)~~alz v. Mnllo?/. 896. 

.\rg~inlent-To jury, JcnEins c. IIincs 
Co.. 8.5. 

Arising Out of Eml~loyment-ITitliin 
nlraning of Compensation Act see 
J la i te r  m i l  Servant. 

Armed Robbery-See Robbery. 

Arrest and Bail-Duty to aid officer9 
in making arrest, S. 2;. Brozcn, 191; 

right of officer to ar res t  without war- 
mnt ,  S. a. Hamilto?t, 277; $. e. Eger- 
toil, 32'3: resifting arreqt, 6. r .  Man- 
css, 338. 

A~senibly-Lawful assenibly may be- 
come riot, S. v. L e a ~ y ,  .?I. 

Assigned Risk Policy-See Insurance. 

A\csigliment-Insurer paying judgn~ent 
beco~nes equitable assigner. Ins. Co. 
2.. 111.3. Co., 749. 

Aisi:.nn~eiits of Error-Sot brought 
fo rna rd  antl discussed in the brief 
a r e  tlermctl abandoned, G ,  c. Hanlil- 
toil. 277 : acsigriinent of error must be 
.~~ l~ l )o r t ed  by a n  exception duly noted, 
S. c .1tclness, 338: 8, c. Dnnn. 391; 
5!'!~11rlall 1. Honzcs. 467 ; only excep- 
tions llresenting single question may 
be grouped under single assign- 
n i w t  of error. S. v. Iianzllton. 277; 
8. c. TT7ilson, 373 ; assigiuneut of error 
to charge must set forth portion of 
charge excepted to, Su?rtltel a. Eccrns, 
393 ; Brozcrt a. Broic.11. 483 ; assign- 
ment of error to judg~nent presents 
only face of record for review-. Ins. 
Co, c. Motors, 444 ; Vaybor l /  r Ills. 
Co., G 8 ;  Foster v. Foster, 694. 

Attorney and Client-Argument to 
jury. J ~ ' ~ t f i ~ n s  c. Hines Co., 83: office 
of attorney, Snzith v. B ~ y z ~ t t ,  208; 
rcl~resentation of client, Liqlit Co. r.  
S~nitl l .  581 : w i t h d r a ~ m l  of attorney, 
G~~ritlr c. I3rr/nnt. 208: contention that 
attorney entered plea of guilty with- 
out defendant's kno\vledge or con- 
sent held not %npported by evidenccl, 
S. c Alston. 398 ; confes~ion held com- 
petent even thongh defendnnt \vns 
not represented by counsel, S. T .  

EVCI ton, 328. 

Attorney's Fees-Allowable a s  Imrt of 
cost. Foster c.  Foster, 694. 

dutonlobiles-Jn(1ginent in action be- 
tween clrirers is ves jitdicafa a s  to 
then1 in snbseqnent action by pawen- 
ger against one of them Risk 1;. Per- 
kills, 43 : accident a t  grade crossing 
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Banks and Bxliliillc-- Liability in lpay- 
ing cherlrs. Icis. Co. z'. Jlotol-e, 444: 
Xoii roc c. Ilictcc~hriffer, 538. 

Beer License--Pee Intoxicating 1,iqnor. 

Barricade-lc.row I~igl~rvny causing ac- 
citleut. Jloss 1.. Tutc, 344. 

Bastards-Wilful refusal to support, 
S. z'. l17adc. 144: right to custody, 
Jollu r. Q ~ ~ P C I I ,  711. 

Bill of Discorerr-CrudrlocX. 7.. Coach 
Co.. 380; Cloln v. Smitlt, 706. 

"Binder"-Is contract to insure. Jloorc 
r .  I.Xcctric Co.. 067. 

"Blue L~TT"-Statute pernlittinq dcsiq- 
nntrtl coimtirs to e n x t  Sunday ordi- 
nance held void. S~erpllts Co. v. Plcas- 
atlts, 650. 

Board of .4lcoliolic Control-See Intos- 
icating Liquor. 

Bottled Drink-Evidence held to  per- 
mit  inference tha t  bottled drink ex- 
ploded because of defect, Jenkins v. 
IIi~ecs Co., b3. 

Breathalyzer-Restilts of brcntllalyzer 
test held competent, S. I'. Putccll, 73.  

l3rit.f-Exceptions aud assignnlentz of 
error not brollglit for\\-t-n~tl and dis- 
CIIC.SIY~ in the brief t l r r~~ ie t l  a1):m- 
done(l, 8 .  c. IIai~iiltim, 277. 

I3roatlsitle Esception - To c l~arge ,  
Biwlr~i 7:. Broioe, 4S3: Li!jl~t Co. c. 
Stiii tic, 581. 

~ : U I  den of Proof-Burden of pro\ ing 
areligence and contribntolj ncyli- 
rt2uLe, R. R. 7 .  7T701t,-, 38, ill recalil 
to alteration in instrument. IZotc.111 11 

v. h'olcdc )t, 296 ; is upon pal ty a.vrt- 
ing ilupossibility of performance to 
+om exercise of reawnahle care to 
RT oid contingencies making l)e~forni-  
mite impossible, Arnold 2;. Cllur lcs 
Ccitctgmcs, 92; of provlnq C I R I ~ I  is 
not barred. J cxe l l  v. P I  I (  t . 47:): 
d~unkenness  is affirmative tlefensc 
uljon which defendant has burdeli of 
l ) l ~ f ,  8. a. Arnold, 348; assertion 
t h i ~ t  Billing was accidental is not a n  
affirmative defense and defendant 
does not have burden of proof. 8 .  L. 
Plttlltps, 508; S .  v. Todd, 224; con- 
flictmg instructions on burden of 
p ~ o o f  hcld prejudicinl. 3fcSutr c. 
G.icfl~c;i~i. 146; lcr fort governs, Ar- 
?~olti I . Cleurlcs Entci pr en( s, 92. 

1:nrtleri of Showing Error-B~rrcjcnx 7.. 

Con.str.uction Co., 82. 

IZnrglary and Unlawful Breakings-8. 
c.  Jorccs, 13-1 ; S. v. Bruant, 64. 

I3usiness i\Iacliines-Lease of, Leusing 
Corp. v. Hall ,  110. 

Cnncellntion and Rescission of Instrn- 
~nents-Cancellation and resciwiou 
of contract to conrry for fraudnlent 
representation of absence of busine.s 
restriction, F o a  v. Solcther~t Appli- 
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ances, 267; cancellation of deed of 
separation for duress, Joyner c. 
Joyner, 27. 

Carbonated Drink-Evidence held to 
permit inference that bottled drink 
exploded because of defect, Jenkins 
2;. Ilines Go., 83. 

Carriers--Common use of facilities, 
Grissotn r. Hn~rlcrs, 430 ; injury to 
passengers, Craddocli c. Coach Co., 
380. 

Caustic Substance-Injury to child 
when playmate threw caustic sub- 
stance in his face, Watt v. Housing 
Authority, 127. 

Certificate of Title-To automobile, 
Bank v. Motor Co., 568. 

Certiorari - Allowed to review judg- 
ment a t  post conviction hearing, S. 
v. Benfield, 75. 

Charge-See Instructions. 

Chart of Distances-At which motor 
vehicle can be stopped held incompe- 
tent in evidence, Hughes v. Vestal, 
500. 

Chattle JIortgnges and Conditional 
Sales-Leasing Corp. v. Hall, 110; 
Bank 2;. Jiotor Co., 668. 

Checlr-Payee a t  fault in negotiating 
forged check must restore funds paid 
out thereon by bank, Ins. Co. v. $10- 
tors, 444 ; bank can discharge account 
of deceased depositor only by pay- 
ment to personal representatiw, 
Monroe v. Dietenhoffer, 638. 

Chief of Police-Prosecution of chief 
of police for failure to discharge 
duties, S. v. Hord, 149. 

Children-Duties and liabilities arising 
out of relationship of parent and 
child, see Parent and Chlid ; adoption 
of see Adoption; disabilities of chil- 
dren see Infants; right to custody of 
illegitimate child see Bastards ; cov- 
enant not to sue executed by parent 
cannot preclude infant's right of ac- 
tion, Sell v. Hotchkiss, 186; right of 
action by child against third perqons 
for negligent injury, Foster v. Foster, 
694 ; revocation of license for selling 

beer to, Freeman v. Board of Alco- 
holic Control, 320. 

Church-Action to oust pastor and gain 
control of church property, Confer- 
ence v. Piner, 67. 

Circumstantial Evidence - Sufficiency 
of to overrule nonsuit, TT7att v. Hous- 
tug Authority, 127; S. G. Hamilton, 
277; Crisp v. Medlin, 314; S. v. TT7il- 
son, 595 ; circumstantial eridence of 
negligence in driving, Crisp v. Jfed- 
lin, 314 ; Rector v. Roberts, 324 ; Wil- 
Rerson v. Clark, 439 ; circumstantial 
eridence of identity of driver, Crisp 
v. Vcdlin, 314; Rector v. Roberts, 
324; 9. v. Wilso?~, 373; where only 
evidence of felonious intent of breali- 
ing is circumstantial, court n~us t  sub- 
mit less degree of crime to jury, S. 
v. Jones, 134. 

City-See Municipal Corporations. 

Client-See Attorney and Client. 

Coca-Cola-Evidence held to permit in- 
ference that bottled drink exploded 
because of defect, Jenkins v. Hines 
Co., 83. 

Conimon Carrier-See Carriers, 

Conimon KnowledgeCourts may not 
take judicial notice of matters whicl~ 
are disputable, Hughes v. Vestal, 600. 

Common Law Robbery-See Robbery. 

Conlpensation Act-See Master and 
Servant ; any reference to compensa- 
tion insurance in tort action is in- 
competent, Spivey v. Wilcox Co., 357. 

Complaint-See Pleadings. 

Concessionaire-General concessionairt? 
is liable to patron of ride operated by 
sub-concessionaire, Dockery v. SAorcs, 
406. 

Conclusion of Law-Is reviewable not- 
~vithstanding it is denominated fiilcl- 
ing of fact, Casualty Co. v. Fu~rdcr- 
burg, 131. 

Conclusiveness of Judgment-See Judg- 
ments. 

Co~lcurrent Sentence-Sentence for es- 
cape must be cumulative, S. c. Hor- 
prr, 334. 
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Conditional Sales-See Chattel JIort- 
wge. mtl Conditional Sales. 

C'onfiict of Laws-TV11nt law controls 
:ictic:~i on contract executed ill an- 
other slate, drtrold v. CIIUVI('S 1)/11('1'- 
111'isc~s. !PA: where wife cn1111ot sue 
husband in tort  in state in which ac- 
tion arose she may not do so lirre, 
I'vtrea 1'. l'ailk Liucs, 230. 

('o~iwc.uti\.e Sentence-Sentewe for t.+ 
c,al)c, must be cumulative, S. c. Iiio- 

I,( I., 354. 

('o~isitlerntion-Surety bond is snfficinlt 
consitleration fo r  indemnity ngrecL 
i~rent,  Casualtu Go. v. Ftc?tderbtt~y. 
131. 

( 'o~isl itutional Law-Supremacy of 
I"etlera1 Constitution, S. v. Rro-tic's. 
.TI7 : attack of constitlitionnlity of 
st;ahitc, Slrl-plus Co. v. Plcctsa)lts, 6 2 ) :  
scq~aration of powers. Ctilific% 
( 'o t t~m z.. Fi?!iski,ry P l a~ r t ,  416: legis. 
1;ltiye powers, Trust Co. I:. d ~ t r l t ~ ~ r c s ,  
X11 : riglit to peacefully assc~r~ble.  S. 
1.. I,ear!l, 51 ; due process. J(21c.cll I.. 
/'rice, 450; Trust Co. v. l i rd t~(~rc~s ,  
.XU : Srarboro~tglc I:. d d a t ~ l r ,  6:il : 
s e l f - i ~ ~ c r i ~ ~ ~ i n n t i o n ,  S. v. Potwll. 7:3 : 
cmiel and unusual punishment. 8. 1.. 

Nude, 70. 

('onutnictire Trust-Use of ~vife 's  
fn1111- to nialie improvelncntq on 1:1nd 
tlor. not create constrnrtire tru.t but 
c111titles the wife to a n  equitable l iw .  
l 7 ~ 1 l ~ t  I.. l~ll l / l ,  20. 

Co11ti1111ance-1\Iotion for. Smitlr v. Bt 'p  
rrtrt. 208; S. 2;. Hanriltol~, 277. 

('ontt~acts-Of insurance see I~lsumnc? ; 
what law controls action on contract 

C'ontribution-See Torts. 

Contributory Seulige~ice--Sor~sliit for, 
h'. EC. 1.. Il'olt;, 3s :  G ~ m t r e  a. V o e -  
tlrflr , 178 ; Stoue v. dshcl!t, S.7.7 ; Butrl; 
2' Ilillll~cy, 5,S.j. 

('onvicts nnd Prisoners-S. v.  TTeucw, 
6 s l  ; escape of, see Escape. 

('oqts-Including attorne,rsl fees, Foa- 
tl7t 1 . .  l.'uster, 694. 

C'om~hel-See Attorney and Client. 

C'onlltirs-Zoning regulations. S~o'pltrs 
('o. 1 % .  P l c a s u ~ ~ t s ,  650 ; f i va l  inamye- 
m e ~ i t  and debt, S c n ~  boroirgh 1%. 

4 tlntns, 631. 

('oluity Co~irt-Trial in Superior Court 
on :lppeal from county court lrn~st  bc 
upon indictment, S. v. h'tct'erzs, :364. 

( 'ol~nty Fair-General concesrionaire is 
li:ll~lc to patron of ride vperated hy 
~111)-co~iceasionaire, Docko ' ,~~ a. Slro~cs, 
406. 

('o11nt;r Hospitnl-Is "lmblic officer" 
nitliin meaning of G.S. 1-77, Couts I.. 

Iluspital, 332. 

("o~~rts-Contempt of Court cee Con 
~ P I I I I I ~  of Court;  U. S. S n ~ r e m e  Court 
may review State Supreme Court de- 
ciiiorir lmt Feileral courti: infprior to 
S n l ~ r c n ~ e  Court may not do so, R. v. 
l lames,  517 ; challenge to jurisdic- 
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tion, Askew v. Tire Go., 168; terms 
of inferior courts, S. v. Lazcrencc, 
220; conflict of laws, Artiold c. 
Clro1.1es E~zterprises, 02 ; Pctrca c. 
Y'u111i Lines, 230; tr ial  by court un- 
der agreement of the  parties. Jfau- 
berrll v. 111s. C'o.. 6.78 : attorney limy 
not \\-itl~draw except with pernliseion 
of court, Smith 1;. B i y a ~ ~ t ,  208; it is 
for the jury, not the court, to cle- 
termine weight to be giren eridence, 
I?. I?. c. T1701t:, ,781 Supre~ne Court 
will exercise supervisory jurisdiction 
to o l~ r i a t e  circuitous course of pro- 
cedure, Askezo v. Tire Co., 168 ; courts 
will not interfere with administratire 
discretion, Frecntan v. Board of .llro- 
lrolic Co11t1.o1, 320; court has discre- 
tional,y power to set aside rerdict a s  
against one defendant only. Iicslc~r ,I.. 
Stokes. 3.57 ; whether Supreme Court 
\rill grant partial  new trial rests in 
its discretion, Jenkins v. Hi1lc.s Co.. 
SX: niotion to sequester State's \\-it- 
nessrs is addressed to discretion. S. 
2'. Ilamilfon, 277; motion for n e v  
trial for newly discovered eridence is 
addressed to discretion, S. v. Boi-  
field. 77 ; where court erroneously re- 
fuses to accept verdict party may 
niore after remand to set aside rer -  
dirt in discretion of court, Joiduir c. 
Flake, 362. 

Corelitlilt S o t  to S u e s e e  Torts. 

Credibility of Evidence-Is expressly 
within province of jury, B ~ O I C I I  2'. 

Hrowz, 485. 

Crime Against Nature-S. v. H a r x - a ~ d .  
74G : eridence of defendant's guilt a s  
sexual perrert incompetent in pros- 
ecntion for mnrcler of wife, 6. ,c. 
Rinaldi, 701. 

Criminal Conspiracy-See Conspiracy. 

Crinlinnl Law-Particular crimes see 
particular titles of crimes, conetrw- 
tinn of crilninal statutes see Statutes : 
intent. S. G. .iiwoltl. 348: aiders ant1 
abetters. S. V .  B ) y a ~ t ,  64 ; S. v. Bru- 
toil. 4SS : jmistliction of Superior 
Court on al~peal.  S. 2'. S'tcrr~i.~. 364: 
S. T .  Sl~riilr. .X7: lx'eliininary pro- 
cretiinp. S. !'. ITnri!i7t011. 277: plea of 
guilty. S, c. Rmfield, 7.5; S. c. Alston. 

398; former jeopardy, S. v. Lawrence, 
220 : 8. .c. TI-I~it le~,  742 ; burden of 
proof. S.  c. d ~ x o l d ,  348; facts in 
issiir. S. I . .  I l n~ r~ i l t o~ r .  277: S. 1.. Rilr- 
rtltli. 701 : breath test, s, z'. P o w l l ,  
73: confessions and admissions, S. v.  
Gralra111, 223 ; S.  c. Edgerton. :S"S : 8. 
1.. 7-pc.11 rc~.cl!. 343 ; S. I.. Mitclr ell. 352 ; 
8. c .  E'lctclr el.. 482 : S. 'c. Bar~icn,  .Xi  ; 
S, c. Hall, 330 : acts and declarations 
of cotlefeadants, S. v. Brllce~rt, 64: 
search warrant,  S. v. Hall. ,iZ: R. 
1;. Hantilfoi~. 277 ; S. v. Stevens, 737 : 
corroborating evidence, S. 1;. Xorris. 
470. rule that party is bound by own 
eridence, S. v. Wilson, 373: S. v. 
I:i.ccto~r, 488; time of tr ial  and cson- 
tinuance, S, u. Hamilton. 277: (.on- 
solidation of counts for trial. S. 1;. 

Ilnrililfon, 277 ; admission of evidence 
conipetent for  restricted purpose. S. 
1;. E(/crtoii, 328 : sequestration of wit- 
nesses. S. v. Hamiltow. 277: nonsnit, 
S.  c. Jfoircs.~, 3 . 3  : S ,  c. Di~pree ,  463 ; 
A'. o. Bruton. 488: S. v. Hanzilton, 
277 ; P. 1:. TT'ilso~i. 59.5 ; S. 1;. Bruton, 
488 : 8. r .  AL~.~ro7cl. 348 : S. I . .  Kii!!~, 
578 : instructions. S. v. Dlcncan. 123 : 
8. 1.. Todd. .724 : S. c. .Jones. 134 : N. 
V. F l c t c l r ~ ,  482; n e ~ r l y  discnrered 
eridence, AS'. 1;. Moi.rozc. 77: sentenccx. 
P. 1 ' .  Slarle. 70 ; 8. I:. Alstorf., 398 : S. 
c. TT'cacer, 681: S. 1;. Harper.  3.74: S. 
2'. L a ~ r i w c e ,  220 ; revocation of sus- 
pended sentence, S .  c. TT'lritr. 600: 
lnodification of judgment in trial 
court. S. c. Lawrence, 220; appeal in 
crilninal cases, S. 2;. Brotot~. 101 : 8. 
2'. Renfield, 75; S. v. Hamilton, 277: 
8. 1;. Jfattess. 3%; S. v. D W I I ~ ,  391 ; 
.i'. z.. TT'i1.so11, 373 ; cletermination and 
disposition of appeal, S. v. Hall, X!: 
S. 2'. Littlejol~n, 571; S. v. Stcvols, 
737 : S. r:.  Mcrritt. 716 : post conric-- 
tion hearing, S. '1.. J f t r r i f t ,  716. 

Cross-Examination-Extent of. J~ririor 
Ilrtll r .  Faslr ion Cellter, 81 : Aor~rc,- 
r/ni/ c. TT'arrelz, 148; Brezcer 1.. Gar-  
Ilcr. 384. 

Crowing-Accident a t  grade  crossing. 
I?. R, c. TT'olt2, 5s. 

Cruel and I ~ n w u a l  Punishment-Sen- 
t e i r e  within tha t  allon-ed by statute 
is not, 9. c. Slade. 70. 
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Culpable Negligence-In operation of 
automobile see Automobiles. 

Cnlrert-Wash resulting from culvert 
not aligned ~ r i t h  course of streanl. 
Rlro~t~ill v. Highway Comm., 643. 

Damages-Spivey v. Wilcox Co., 387 ; 
S l a ~ ~ a h t e r  v. Slaughter, 732; Jerikins 
1.. Hinm Co., 83; right of action for 
v-rongful death must be based upon 
actual pecuniary loss, Scrivew v. 31c- 
Dottald, 727. 

Dangerous In.trn111elltality-Ei11111o.rer 
is liable to third perwns where ma- 
chinery operated by intlepenclcnt con- 
tractor is inherently dangerour. Dock- 
c'i u v. S~LOZOS, 406; rule of absolutc 
liability, Trull v. Well Co., 687. 

1)e:adly Weapon-Robbery by use of, R. 
1;. Sorris, 470 ; presun~ptions from use 
of deadly weapon do not arise until 
State has proved that killing was in- 
tmtional, s. v. Phillips, 508; S. c. 
Todd, 524. 

l3eatll-Wrongful death, Scrivcn 1;. 

.l1c3Do~la7d, 727 ; Safzders v. Polk, 309. 

Death Certificate-Competency of in 
eridence, Weeks v. bzsurance Co., 
140. 

Deeds-Cancellation and rescission of 
contract to convey for fraudulent 
representation of absence of business 
rclstriction, Porn 3. Southern App7i- 
nnce, 367; alteration of, Botttlo? 1'. 

Bou.de?z, 9 6 ;  donee of power of dis- 
pmition by will may dispose of prop- 
erty only by will, TVeston v. Hast!!, 
432: estates conveyed by, Bozrdell t'. 
Bowden, 296. 

needs of Trust-See Mortgages and 
1,eeds of Trust. 

T>e Farto Officer-See Public Officers. 

I k  Fncto Prisoner-S. v. Weaver, 681. 

Dcfault Judgments-See Judgments. 

l3emonstrators-Lawful assembly may 
become riot, S. v. Learu, 51. 

I~einurrer-See Pleadings. 

Deposition-Court may permit intro- 

duction of transcript of testimony a t  
former trial, Norburn v. Afackie, 479. 

Directed Verdict - Not prejudicial 
nhere party is entitled to recorer as  
matter of law, Bowden v. Bozcdcn, 
2'36; Artcold v. Enterprises, 92 ; pre- 
.umption of agency arising from omn- 
erhhip of car does not warrant non- 
suit or directed verdict, Moore t. 
Cracker, 233. 

 discover^-See Bill of Discovery. 

Discretion of Court-Motion for new 
trial for newly discorered evidence 
is addressed to discretion of court, 
8. 1;. Benfield, 77; motion to amend 
is addressed to discretion, So.1;ic.c 
Co. v. Sales Co., 79; motion to se- 
quester State's witnesses is addressed 
to. S. v .  Hamilton, 277 ; court has tlis- 
cretionary power to set aside rerdict 
as against one defendant only, Xcs7cc 
u. Stokes, 357; court will not inter- 
fere with atln1inistr:ttive discretion, 
Frcetuan v. Board of Alcoholic Con- 
trol, 320; whether Supreme Court 
will grant partial new trial rests in 
its discretion, Jenkins v. Hincs Co., 
83 ; where court erroneously refuses 
to accept verdict party may move 
after remand to set aside verdict in 
discretion of court, Jordan 0. Flnlic', 
362. 

Disfigurement-Compensation for uu- 
der Workmen's Compensation Act, 
Arriugton v. Etzginecring Corp., 3s. 

Doctrine of Frustration-Ar1to7d a. 
Clzar7es Enterprises, 92; Sctl r t~at  1;. 

lWxiture  Co., 216. 

IXxtrine of Res Ipsa Loquitur-Does 
not apply to injury to invitee on 
preinises, Hamilton v. Parker, 47 ; 
doe.; not apply to automobile acci- 
dent, Crisp v. Afedlin, 314; does not 
a l1~1y to damages resulting from ri- 
brations from well digging equipment, 
Trull v. Well Co., 687. 

Doctrine of Res Judicata-See Judg- 
mmts. 

Dominant Highway-See Automobiles. 
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Donee-Of power of disposition by will 
may dispose of property only by will, 
7T'eston v. Hasty, 432. 

Escape-S. v. Lawrence, 220; S. v.  
Harper, 354; 8. v. Goff, 563; S. v. 
Whitley, 742. 

Door-Evidence tha t  accident was 
caused by defective door latch, Good- 
illy v. Tucker, 142. 

Double Jeopardy-Verdict of not guilty 
of selling liquor does not preclude 
revocation of beer license for selling 
liquor, Freeman v. Board of Aleo- 
7lolic Control, 320. 

Drano-Injury to child when playmate 
threw caustic substance in his face, 
ST'att v. Housing Authority, 127. 

Drilling Equipment-Damage to howe 
from ribrations from, Trull  v. Tfcll 
Co., 657. 

Driver Education-Manual of stopping 
distances held incompetent i n  evi- 
dence, Hughes v. Vestal, 500. 

15asement-Condemnation of, see Emi- 
nent Domain. 

I.;lectricity-Purchase of lake and hy- 
dro-electric plant by municipality. 
Iiceter v. Lake Lure, 252. 

1:minent Domain-Horton v. Reilcccl- 
ol~ment Comm., 1; Sherrill v. IIiglf- 
 we^ Comm., 643; Lyerly v. High~coy 
Comii~., 649; Light Co. v. Smith, 381. 

I;n~plo,vment Security Commission-112 
r e  Troutman, 289. 

Entry I n  Regular Course of Business- 
Competent in evidence, 8. v. 0~1111, 
391. 

I-quitable Bssignment-Insurer 11ayir.g 
judgment becomes equitable assignee, 
Iifs. Co. 0. Ins. Co., 749. 

Equitable Jlortgages-Use of wife's 
fnuds to make improvements on land 
does not create a resulting trust  but  
entitles the wife to a n  equitable lien, 
Fulp v. Fulp, 20. 

E q u i t ~ ~ L a c h e s ,  Board of Arcllitectvre 
2.. Lee, 602. 

Estate by Entireties-See Husband and 
Wife. 

Ebtoppel- Bourne v. Lay & Co., 33. 

Evidence-Competency and relevancy 
of evidence in particular actions and 
prosecutions see particular titles of 
actions and prosecutions ; a d v e r v  
examination see Bill of Discovery ; 
judicial notice, Sell v. Hotchkm,  18.5 ; 
Ilnqlies 1;. Vestal, 500; relevance in 
qeneral. Brewer v. Garner, 384 ; sin]- 
ilnr facts and transactions. Greeire 
G. Xeredith, 178; Dockery v. Sliows, 
406; Ifughes v. Vestal, 500; evidence 
a t  folmer trial, Norburn v. Marlire. 
479 ; public records, Hughes v. Vesttrl. 
300; Weeks v. Ins. Go., 140; S. ?;. 

Dwm, 391; ledger accounts, S. u. 
Uuizn, 391; par01 evidence, Leasliiq 
Corp. v. Hall, 110; Fox v. Souf7r1 11 

Appliunces, 267 ; Cfrissom v. Haulei s, 
450 ; hearsay evidence, Caudill r .  
111s. Co., 674; opinion evidence, Good- 
ing v. Tucker, 142; evidence compe- 
tent for corroboration, Glem c. 
Smlt7b, 706; Light CO. v. Smith, 651 ; 
cross-examination, Junior Hall ,  I w .  
c. Fashion Center, 81;  K o r n e g a ~  ?;. 

War? (11, 148 ; Brewer v. Garner, 384 : 
harmless and  prejudicial error in ad- 
misuion or exclusion of, Weeks v. Ins. 
CO.. 140 ; Willierson v. Clerk, 439 ; in- 
:muracy in court's statement of e n -  
llcnce must be brought to court's nt- 
tention in a p t  time, Brown 1;. Bi.ozo~. 
4S.5. 

E\ecnto~.s and Administrators-Probate 
does not revolie authority of adminis- 
trator, Hargrave v. Qardncr, 117 : 
only personal representative may 
11mw on deceased's banli account. 
J iowoe u. Dietmzhofjer, 538 ; clnin~s 
:rqainst estate, Hargrave 2;. Gard~ztr ,  
117 ; Jfonroe v. Dietenhoffer, 338. 

Exceptions-Not brought forward and 
discussed in the  brief a r e  deempd 
~bandoned,  S. v. Hamilton, 277; as- 
signment of error must be suppor t~d  
by a n  exception duly noted, S. v. 
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I<sc~ulp:ttory Statelilents - Introduct ioli 
of r \ rcnlpator~ stntements by t!ic, 
Stzrtc, does not warrant nonsiiit. b'. 
r .  IlYilsoi~. 373. 

1s:sl)ert Testimony-Resnlts o f  brcntli- 
alyxer test held conq~etent. AS'. I.' .  

P o ~ c T l ,  73: esllert t e s t imon~  8s to 
n.lic,tl~er vrl~icle would "fishtail" lieltl 
inccnnjletent, Gle11n a. S~r~it l! ,  706. 

Fh l~e r in~en ta l  Evidence-Chart of cli+ 
t:ilicef a t  n hich motor reliicle c:1n ! )ex 

stopped not colnpetent a s  ~ \ ] I ~ I I -  
11irnti11 el idence, Huglres v. I cjf(0. 
300. 

Fnctf. Findinch of-See B'indillgl; of 
Fact. 

Felonions Intent--Where only rvitlenc~' 
of felonions intent of Iirenlii~ig is 
circwi~~t:intinl, court 111114 snb111ii 
less tltsgree of crime to jliry. S. 1'. 

J O I I C ~ S ,  134. 

l'c!ouy-Sentence for conrl~iritc.y t,) 

111nrder may not exceed 10 years, S .  
I .  .Ilstott, 398. 

Yillin:: Stntion-Breaking :u1d entering 
:r11t1 larceny, S. v. B l y a i ~ t ,  64. 

I'ite--Destruction of manufacturi~ig 
l~ l an t  1)s fire is  no defeuse for non- 
~ ~ e r f o r ~ n n n c e  of contract for  purchaw 
of n ia t r lMs,  S e e h ~ m t  I.. E'ccrtr r ~ I I I . ~  

( ' ( I  . 2 6  ; action for fire resultin< frcmi 
defective installation of furnave a:.- 
trues nt time of con~pletiou of n 01B 
notwithstanding no damage a t  tlint 
t i~ne.  .Tt m l l  a. Price, 439. 

Fire Insiirn~ice--Sc~r Insurance. 

"Fis1it;:il"-Erl~crt tw t i~ t to~y i  a s  to 
r\-liotlrc~r vellic.l(s I\-nnlel "lishtnil" 11eld 
i n t , , w ~ ~ t ~ t ~ n t .  G l~ ! j r  1.. S111it7r. 706. 

Fc . r~~~~- ( lo i~s t r~~r t ive  force. 8. a. Sorris,  
,470. 
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Forgery-Payee a t  fault  in negotiating 
forged c11ec.k 1111ist restore funds paid 
out thereon by bank, Ins.  Co. c. Jlo-  
toix, 444. 

I:rn~itl-Evidence held insufficient to be 
subn~itted to jury in  this action to 
rescind deed of sepamtion, Jo!/~<c,i. .I.. 
.Jo!/i~cr, 27 ; e ~ i d e n c e  held not to s111n:. 
a s  a rn~rtter of law fraudulent mis- 
~ q r e s e n t a t i o n  by insured as  ro 
:lenlth, TVeelis a. Itzsurance Co., 140 : 
evidrnce of fraucl inducing lease of 
cclnil~nient held sufficient, Lwsiiig 
Cot'11. c. Hall ,  110 ; fraud in re11r~-  
renting that  property was uot subjwt 
to building restrictions, F o s  u. Gouth- 
ciw A~~pl iances ,  267. 

Fra~icls. Statute of-Boiwne c. La11 L 
C'o.. 33. 

Fright-D:ui~ages may be recovered for 
fright acconipanied by ])hysicnl ill- 
jury. Sltr ir!/11 to '  z'. N t r  ltql~to', 7 3 2  

F'r~istrntioll--lnlold v. Clrerles Eiitc'r- 
priscs, 9" Scclrrcst c. Fu r i~ i tu re  Co.. 
" 6 .  

Fmlcral Procession - Ord ina~~ce  that 
fnnrrnl l~rocession should ha re  light 
o t  way a t  intersection, Condctl c. 
Taylor, 424. 

i.'~inl,~ce-Action for fire resulting from 
defectire installation of furnace ac- 
c l w s  at time of completion of work 
ni~r\\ithstanding no damage a t  tiiilt 
rinle. lJezccll v. Price, 459. 

(:;nl~t.s and Exhibitions - Injury to 
nlliniement park patron, Doclici~lt r .  
r'lrolcs, 406. 

(;nwline Tobacco Curer-Injury t o  
I I S ~ ~ I ,  fro111 eq~losion.  .Sto~/c c. h 1 i  I t , ! ! ,  --- 
dc)d. 

i;t~neral Assembly-May not climinish 
rested interest, Trust Co. c, d1rcTrrir:s. 
.31 : nlng not enact local statute re- 
lating to trade, Sro-plus Co. v. I'l(w.s- 
wits, 630. 

"Going About 60"-Held testimony that  
r-ehicle was trareling 60 miles ller 
hour, Record v. Roberts, 324. 

(:rntle Crossing-Accident at, I2. X. c. 
lI~olt91, 68. 

(:~iilty--Circumstances held to (liiclow 
Ilia: plea of guilty was not vo111ii- 
t , ~ r y .  8. v. Benfield, 7.5 ; cont~mtion 
tiint attorney entered plea of guilty 
\I itliont defendant's kno\vletlqc or 
coment held not supported by evi- 
tlrliie. S. c. dlston, 398. 

1hk)ca.; Corpus-To cletern~ine e ~ ~ t o ( 1 y  
of child, I n  r e  Custodu of Borcrrioic, 
a90. 

"Ilnnd\~-riting" - Alteration of ~ S ~ I P -  

nr i t ten  instrument by insertioil of 
liand\vritten words, Botcdern c. I j o~ r -  
t1o1, 206. 

iIarnileus and Prejudicial Error-In :~tl- 
~nission of exclusion of eridenw, 
Ii-oclis c. Iiis. Co., 140; Il'ilh.e~.aoi~ 7:. 

C f / o r t ,  439; in instruction, Yo/.bro.ii 
I . .  .lf(tclii~. 479 ; relating to one count 
only. P. 1;. Wilso?~, 596. 

IIe:~ltll-l<vi(lei~ce held not to sllon- ns 
a niutter of law fraudulent nlisr?l)- 
rrsentation by insured a s  to 1ical:h. 
Ii7wlis c. Iusurance Co., 140. 

H i u h m ~ y  Patroluian-Jlurtler of. 8. v. 
I ~ i ~ l l f ~ ~ l l .  4ss. 

1-ligh:vayr-1.a~ of the road m ~ d  negli- 
gtbnt olit~:lticm of nnto1lic41ile.: see An- 
tomol~iles ; eininent domnin see Is:liii- 
acnt Ilomain; street talien over :IS 

1 ~ 1 r t  of highway, Slwrrill c. IIi!~li- 
ic~r!/ Cvinm, 643; liability of cinltrnc~- 
tor for injury to motorist, .lloxs .I.. 
Trrte. 521. 

":fit and Run" Driring-S. c. Trrlsi,ii. 
::T.i : S. a. Smith, 57.5 ; inwrnl.cc 
;i:ainst, Cantdill 1;. Ins. Co.. 674. 

Eloinic~ide-S. v. Todd, 524; S. 1'. Pl~ i l -  
Tip?, 505; S. 9. Bruton. 488: S. r. 
Eiiiu7di, 701. 

Hoyitnl-County hospital is "pnlilic 
oflicer" within meaning of G.S. 1-77, 
Coats c. Hospital, 332; liability to 
l~ntients, Payne v. Garveg, 693. 
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IInsband and  W i f e s t a t u t e  of limita- 
tions runs against cause of actlon, 
I'rtlp v. Pulp, 20; liability of spcouw 
for negligent injury, Petrea v. Tuirl; 
Liitcs. 230; Fostc I L .  I'oatcr., G9-2; re \ -  
ocntlon of deed of sepalation, J I IJ I -  
n o  v. Joyner, 27; estates by entiri, 
tier. Bowden v. Bowden, 29G; iloat (1 
of Siclrztccture v. Lee, 602 ; wife ma) 
not consent to search of iiusbaliil'-- 
y q e r t y ,  S. v. Hall, 559; evideue  
11rld insufficient in prosecution of 
11nsband fo r  assault of wife, S I . .  

.JoItiiron, 598; wife may not testify a s  
to  Ilosiaccess of husband, S. I;. lvatlc, 
144 ; u*t3 OL  it^', ~ U L I < I \  to u x ~ k e  im- 
lu cnen~ents on land does not c l c ~ t e  
:I resulting t rus t  but entitles the n i f e  
to an  equitable lien, Pulp v. Fu7p. 20 

Hydroelectric Power Plant  - Purc l l a~c  
of lake and hydroelectric plant by 
imuicipality, Keeter a. Lake Lurc, 
2s''. 

I. C. C. Report-Incompetent in action 
lor damages against carrier, Ci c~cl- 
d ~ 7 i  1;. Coach CO., 380. 

Ice--Skidding of vehicle on, Sauildws 
c. Il'urren, 200. 

Identi& - Circumstantial evidence of 
identity of defendant held insuffi- 
vient, Crisp v. Medlin, 31-1; Recto,  u. 
Robcrts, 324; S. v. Wilsoiz, 373. 

Iuq~ossibility of I1crfori~lar~ce-Burden 
is upon party asserting impossibility 
o f  performance t o  show the esercisc 
of reasonable care to  avoid colitin- 
geiicies making performance impos- 
sible. Arnold v. Charles E n t c r p i k x .  
9'2 : destruction of manufactnring 
p1:rnt by fire is no defense for no~i-  
perforruance of contract for pnrclinsc~ 
of materials, Sechrest I;. F u m i f u ~ , c  
Co., 216. 

Tnll~rorements-Use of wife's f ~ i i t l s  to 
nlni~e improvenlents on land  dot^ not 
crtkate a resulting trust  but entitle\ 
the wife to a n  equitable lien. E'ztl:~ 
1' F117p, 20. 

Independent Contractor-Fall of em- 
ployee of independent contractor on 
cvntractee's premises, S p ~ c c y  c. Tr17- 
cox Co., 387; employer is liable to 
1 hird persons where machinery 011- 
t.lated by independent contractor iz 
iiilierently dangerous, Doclio u r.  
Slio~cs, 406. 

Intlictinent and  Warrant-Sufficicnc?. 
i ~ f  indictment for  particular obeusc-: 
see particular titles of crimes ; Sn- 
l)reuie Court will take uotice of fa ta l  
defect on face of warrant  c s  ~ H C I Y I  

itzoirc, S. v. Brown, 1111 ; consolida- 
tion of indictments for  trial, S. c. 
iluiiailton, 277; joinder of defendanrs 
:lilt1 co i~i~ts .  S. c. E g e r t o ~ ,  3% ; charge 
of crime, S. v. Hord, 149; S. v. Snzitlr, --- 
~ I r . 1  : aineudment, S. v. TT7hitley, Ti? ; 
~ n r i a ~ i c e .  S. v. Wilson, 373 ; S .  1'. 
li~ilsoir. .i97 ; original trial in Superior 
(lonrt must be upon indictment, S. 
7:. S~iziflr, 673; where statute so 11ro- 
~ i d e s ,  trial i n  Superior Court on all- 
l m l  from county court must be upon 
indictment, 8. o. Stevens, 364. 

Industrial Commission - See Master 
and Servant. 

111dnstrial Park-Zoning for, Armstiwtg 
r.. XeIiutis, 616. 

Infamous Offense--Sentence for con- 
spiracy to murder may not exceed 10 
years, S. v. Alston, 398. 

Infants-Duties and liabilities arising 
out of relationship of parent and 
child see Parent and  Child; illeelti- 
mate children see Bastards ; adoption 
cf see Adoption ; revocation of licewe 
for selling beer to, Freeman I;. Boai d 
of d7col~olic Control; habeas corpus 
to deternline custody of, I n  r e  C r r ~  
tod~i  ofi Bowman, 590; corenaut not 
t o  \ue executed by parent cannot 1)re- 
clucle infant's right of action, Sell c. 
lfc,tthl~tss, 1%; right of action by 
tln!d against third persons for  ileg- 
l i c ~ n t  injury, Foster v. Foster, 694. 

Inft.ri.nce--May not be baqed upon an- 
other inference, Watt  v. Hoztsiiig d r c -  
t liorit]~, 127. 

Inl~crcut Danger-Employer is 1i:rble to 
third persons where machinery op- 
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erated by independent contractor 
is  inherently dangerous, Dockery v. 
Shows, 406 ; rule of absolute liability 
Trnll 1;. TBell Co., 687. 

Injunction-Right to enjoin enforce- 
ment of ordinance, Surplus Co. *. 
Pleasants, 660. 

Instructions-In particular actions and 
prosecutions see particular titles of 
actions and prosecutions; i t  is duty 
of court to declare and explaill law 
arising on every essential feature of 
case. S. v. Todd, 524; i t  is error for 
court to charge principle of law not 
lbresented by evidence, S. v. Duncan, 
1'23 : coult need not charge less degree 
of crime when there is  no evidence of 
guilt thereof, S. v. Fletcher, 482 ; con- 
flicting instructions on burden of 
proof are  prejudicial, McNair I;. 

Goodl~i?l, 14G: inaccuracy in court's 
statement of evidence must be 
brought to Court's attention in apt 
time, B r o a n  v. Brown, 483; broad- 
side exception to the charge, B r o t ~ n  
v. Uro~cn, 485; Light Co. v. Smith, 
3 1  ; assignment of error to charge 
muqt set forth portion of charge ex- 
cepted to, Samuel v. Evans, 393; 
harmless and prejudicial error in in- 
structions, Norburn v. Mackie, 470. 

Insurance -Workmen's Compensation 
insurance see Master and Servant ; 
any reference to insurance in tort ac- 
tion is incompetent, Spivey v. Wilcox 
Co., 387 ; construction in general. 
Hirffrnan v. Ins. Co., 335; Noore c. 
B/ecti.ic Co., 667 ; assignment of poli- 
cies, Moore v. Electric CO., 667; 
RT-oidance of policy, Weeks v. Ins. 
Co., 140; notice and proof of death. 
Clznard v. Trust Co., 247; accident 
insurance, Huffman v. Ins. Co., 333 ; 
nutomobile insurance, Whiswant a. 
Iizs. Co., 303 ; Caudill v. Ins. Co., 674 ; 
Gi,i.fin v. Indemnity Co., 212 ; Pitt- 
man D. S~edcker ,  53; Ins. Co. v. Ins. 
Co , 740 ; dfayberry v.  Ins. Co., 638 ; 
I'arkcr v. Ins. Go., 339; insured may 
nor maintain action where insurer 
l lns paid entire loss, Bhambley v. 
Heating Co., 436. 

Intent-Where only evidence of felo- 
nious intent of breaking is circum- 

stantial, court must submit less de- 
gree of crime to jury, S, v. Jones, 
134; may be established by circum- 
stantial evidence, 8. v. Arnold, 348. 

Intersections-See Automobiles. 

Tuterest-Liability of insurer for in- 
terest on judgment, Hayberry I;. Ins. 
Co., 638. 

In  the Course of Employment-Within 
meaning of Compensation Act see 
Master and Servant. 

Intoxicating Liquor - Construction of 
Statute, S. v. Bell, 350; beer and 
n ine  licenses, Freeman v. Board of 
dlcoholic Control, 320; possession, S. 
I;. King, 578. 

Il~toxication-Results of breathalyzer 
test held competent, 8. v. Pomell, 73; 
driving under influence of intoxi- 
cants, S. v. Graham, 228; 8. v. Lind- 
sey, 558; confession not rendered in- 
competent by defendant's intoxica- 
tion, S. v. Graham, 228; as  preclud- 
ing intent constituting essential ele- 
ment of the offense, 8. v. drnold, 
318 ; contributory negligence in rid- 
ing with intoxicated driver, Bank v. 
Lindsey, 585. 

Invitee-Liability of proprietor for in- 
juries on premises, Hamilton v. 
Parker, 47; York v. Murphy, 433. 

Jeopardy-Verdict of not guilty of sell- 
ing liquor does not preclude revoca- 
tion of beer license for selling liquor, 
Freeman v. Board of Alcoholic Con- 
trol, 320. 

.Toinder of Counts-In indictment, S. v. 
E:qerton, 328. 

.Taint Tort-Feasors-See Torts. 

Jutlgments-So judgment iiz pe).sonam 
without service or waiver, Bowman 
v. V a l l o ~ ,  396; default judgment, 
JIcDanitl I;. Fordhanz, G2 ; Tyndall 
1,. Homes, 465; parties, Sis7c v. Per- 
7iins, 43; payment and discharge of 
judgment, Pit tman v. Snedeker, 55 ; 
Ins. Co. v. Ins. Co., 749; assignment 
of error to judgment presents only 
face of record for review, Ins. Co. a. 
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Notors, 444; Mayberry 9. Ins. Co., 
658; Foster v. Foster, 694; court ir 
withont authority to modify judg- 
ment after expiration of term, S. c. 
I,cc~wticc, 220; motion to set aside 
for burprise and excusable neglcct, 
Tylidall 1;. Homes, 467. 

.Tudicial Admissions - Admissions in 
pleadings are judicial admissions, 
Rector v. Roberts, 324. 

Judicial Kotice--Hughes v. Vestal, 300 : 
Sd1 r. Hotchkiss, 185. 

Jurisdiction-Challeuge to may he 
made at  any time, Askew v. Tire Co., 
168; of Industrial Commission see 
JIaster and Servant. 

Jury-It i~ for the jury, not the court, 
to determine weight to be given eT i- 
titwce, R. R. v. Woltx, 58; B r o w  L .  

Rt ozoz, 483 ; where poll of jury di+ 
closes verdict was not unanimon. 
court properly directs jury to rede- 
Ilberate, Norburn v. Mackie, 479 : 
xreulnent of counsel to jury, Je?iki)ls 
v. Hines Co., 83. 

Lalce-Purchase of lake and hydroelec- 
tric power plant by municipality, 
Jcccter v. Lake Lure, 252. 

1,;mdlord and Tenant-Division of coni- 
ptlnsation upon condemnation of 
leascd land, Horton v. Redecclop- 
nzcwt Conzm., 1 ; liability of landlord 
for leaving caustic substance on 
npartmcnt premises see Watt v. 
Iiousi?tg Authority, 127; liability of 
~~roprietor for injuries to invitees sce 
Negligence. 

Latc11-Evidence that accident waq 
caused hy defective door latch, Good- 
iizq 2j. Tucker, 142. 

La\vful Assembly-May become riot, S. 
c. Lenrl~, 51. 

Lam of the Case-Decision on appenl 
becomes law of case, Norbum v. 
Alackie, 479. 

Leases-See Landlord and Tenant. 

Lease of Eqnipnien-Evidence held for 
jury on question of whether lessor or 
lessec carrier \\.a:: ol~t~ritti~ig truck at  
t iu~e in qurstion, (:ri.~.som c. Jlu~tlo's, 
Iiic.. 4.70 ; construe-tion and operation 
of leime agreement, Leasit10 C w p .  c. 
Hall, 110. 

Imlger .Iccount-Is competent in eri- 
clrnce, S. v. Dunn, 391. 

Lts\ Deqlee of the C r i m e c o u r t  need 
not clialgc less degree of crime nlien 
tl~ere is no evidence of guilt thereof, 
S c. Fletcher, 482. 

L t z  Fori-Governs as to burden of 
proof, Arnold v. Charles Entcr,p?-~.!ts, 
92. 

Library-Operation of public library is 
governmental function, Seibcld z;. 

Ltb? cwu, 360. 

Liccnse-Beer and Wine liccnsc, sec Iu- 
tosicating Liquor. 

1,ift. Expectancy -Argument that re- 
cnrery should be so much per nlinute 
of life expectancy, Jenkins v. Hi?ics 
Co., 83. 

1,ift. Estate--Donee of power of dispo- 
<ition by mill may dispose of prop- 
erty only by will, Weston v. IInst!~.  
4.32. 

;,if11 Insurance-See Insurance. 

Lialitirig Cigarette While Driving-Evi- 
dence of later finding burnt cigarette 
in car not evidence of, Brelccr v. 
Gamer, 384. 

Lights--Required for motor vehicles see 
Autoluobiles. 

Linlitation of Actions - Statutory 
chmges, Jewcll a. Price, 459 ; ignor- 
allw of cailsr of action, J~zcell v. 
Price, 4.59; death and administration. 
Hnr rlmw 7.. Cmrticr, 117 ; cliunbilities, 
E'ulp v. Fulp, 20. 

Limitation of Debt-Where bonds are 
to  be paid solely from revenue of f : ~ -  
cilitg, they are not debt of the mil- 

nicipality within constitutional lim- 
itation, Xeeter v. Lake Lure, 2.52. 

Local Statute-Statute permitting des- 
ignated counties to enact Sunday 
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ordinance held void as special act re- 
lating to trade, Surplus Co. v. Pleas- 
artis. 620. 

I,yeEvidence held insufficient in pros- 
ecution of husband for assault of 
IT-ife, S. v. Johnson, 598. 

>I:ulliole-Fall of employee of inde- 
pelitlent contractor on contractee's 
pren~ises, Spivey v. Wilcox Co., 387. 

Jl~lnslaughter-In operation of auto- 
uobile see Automobiles. 

Jlnster and Servant-Distinction bc- 
tween employee and independent con- 
tractor, dskew v. Tire Co., 168; lia- 
bili~y of employer to employee of in- 
dependent contractor, Spivey c. T i Z -  
cox Co., 387; liability of employer to 
third persons, Dockery v. Shou;s, 406 : 
Compensation Act, Askew v. Tlrc 
Co., 168; Jones v. Desk Co., 401; At.- 
ringtom v. Engineering Corp., 38;  
Doore v. Electric Co., 667 ; unemploy- 
ment compensation, In  re Troutman, 
289. 

Xetropolitan Sanitary District-Scar- 
borough v. Adams, 631. 

Jlinors-Duties and liabilities arising 
ont of relationship of parent ant1 
child see Parent and Child; right to 
custody of illegitimate child see Bas- 
tards; disabilities of minors see In- 
fants ; revocation of license for sell- 
ing beer to, Freeman v. Board of Al- 
coholic Control, 320 ; habeas corpus to 
determine custody of child, I n  7e Cus- 
tody of Bowman, 590; covenant not 
to sue executed by parent cannot pre- 
clude infant's right of action, Sell 1.. 

Trotfcl~kiss, 186; right of action by 
child against third 1)erconr for negli- 
gent injury, Foster v.  Foster, 694. 

Jlisdemeanor-Sentence for conspiracy 
to murder may not exceed 10 years, 
S. v.  Alston, 398. 

JIisjoinder-Demurrer for misjoinder 
of parties and causes see Pleadings. 

Money Received-Fulp u. Fulp, 20. 
Jlortgages and Deeds of Trust-Fulp zi. 

Fulp. 20;  Products Corp. 2;. Sanders. 
234. 

JIotor Vehicles-See Automobiles. 

Jlotions-To strike, see Pleadings ; to 
amend is addressed to discretion of 
court, Service Co. v. Sales Co., 79 ; for 
new trial for newly discovered evi- 
dence, S. v. Benfield, 77; for continu- 
ance. Smith v. Bryant, 208; S. l;. 

Hamilton, 277; to sequester State's 
witnesses, 8, v. Hamilton, 277 ; to set 
a-itle judgment for surprise and es- 
cusable neglect, Tyndall v. Homes, 
4G7 ; time for making motion for new 
trial, Jordan 6. Flake, 362. 

JIunicipal Corporations-Po\vers, S. v. 
Hord, 14'3 ; Keeter 2;. Lake Lure, 232 ; 
Suiy~lus Co. v. Pleasants, 650 ; H o r f o ~ ~  
L.. Redevelopment Comm., 1 ; prosecu- 
tion of police officers for malyractice, 
8, v. Hold, 149; liability of munici- 
ljality for torts, Seibold v. Libraqt, 
3G0 ; Walls v. Winston-Salem, 232 ; 
police power, Cogdell v. Taylor, 424 ; 
zoning ordinances. AI mstrong l;. Mc- 
Innis, 616 ; Sunday ordinances, Sur- 
plus Co. z .  Plcasants. 650; traffic sig- 
nals. Cogrlcll z.. Taulor, 424: parking 
ordinances, Horton v. Redevelopment 
Conlm., 1 ;  duty to maintain streets 
forming part of highway system, 
Sl~ei'rill v. Highway Comm., 643. 

3lurder-See Homicide. 

JIutual Mistake-Reformation of in- 
struments for, Matthews v. T'an 
Lilies,, 722. 

Secessary Purpose-Where bonds are 
to be paid solely from revenue of 
facility, they are not debt of munici- 
pality, within constitutional limita- 
tion, Kecter u. Lake Lure, 252. 

Segligence-In operation of automobile 
see Automobilec ; liability of munici- 
pal corporations for negligence see 
Municipal Corporations ; of carrier 
see Carriers ; injury from practical 
joke, Slaughter v. Slaughter, 732; 
due care in general, Creene u. Jfcrc- 
ditlr. 178; damage to house from \yell 
digging equipment, TruTZ v. TVrll Co., 
6 8 7 ;  proximate cause, Jezrcll T. 

Price, 4.59; Webb v. Clark, 474;  
S7/ruqhter v. Slaughter, 732 ; concur- 



WORD AND PHRASE INDEX. 

ring and intervening negligence, 
Jones v. Horton, 549; indemnity, Sell 
v. Hotchlciss, 1%; presumptions and 
burden of proof, R. R. a. Tlioltz, 6 b ;  
Trull  a. Well Co., 657; reference to 
insurance incompetent, Spiveu c. TT'tl- 
cox Co., 387; nonsuit, R. R .  I;. Woltz, 
38; S17att v. Housing Authoritlj, 127: 
TI ull a. Well Co., 687; Sla~cylrtet c 
Slaugl~tcr,  732; Oil Co. v. Killer, 101 : 
Grwne 2;. Meredith, 175; Stone r .  
.Ishleu, 566 ; verdict answering i sme> 
of negligence and  contribntorg neq- 
ligence in affirmative, Jordan 1%. 

Flake, 362; injuries to invitees, 
Spivty v. Witcox Co., 387 ; Hamlltot~ 
2;. Parker,  47; 170rk 2;. ilfurphij. 453 ; 
Watt v. Housing Authority, 127 ; e\ i- 
dence held to permit inference tha t  
bottled drink exploded because of cle- 
feet, Je?rkins 2;. Hines Co., 83;  chiltl 
ma7 not maintain action againqt 
parent in tort, Warren v. Long, 137. 

Newly Discovered Evidence-Jlotion 
for  new trial fo r  newly discovered 
c~ idence, S. v. Benfield, 77. 

S e w  Trial-Sentence upon second trial  
may be more severe than tha t  upon 
first, S. v. Slade, 70;  motion for new 
trial for newly discovered evidcncc, 
S. v. Benfield, 77. 

Yoniuit-Sufficiency of evidence and 
nonsuit in particular actions and 
pi'osecutions see particular titles of 
crinles a n d  actions ; consideration of 
eT idence on motion for, Jenliitls I;. 
IIines Co., E3; Greene v. Ncrcdit l~.  
178; Clinard v. Trust Go., 247; S. c. 
D~ipree ,  463; S. v. Bruton, 488; Mosv 
v. Tute, 544; Caudill 1;. Ins. Co., 674; 
discre~ancies in plaintiff's evidence 
(lo not warrant,  Cogdell v. TavTov, 
424 ; introdnction of exculpatory 
statenlents by the Sta te  does not 
warrant  nonsuit, S. v. Wilson, 373; 
sufficiency of evidence to o v ~ r r n l e  in 
general. S. v. Bruton, 458; S. v. Kin I ,  

578 ; sufficiency of circumstanti,ll eri-  
ilence to  overrule, Watt  a. HOIIPOI(I 
dutlrority, 127; S. v. Hamilton, "7: 
Crisp v. Medlin, 314; S.  v. TT'ilso~i. 
595 ; for contributory negligence. R. 
R. v. Woltx, 58 ; Greme 2;. Hwedith,  
175 ; Bank v. Lindsey, 585 ; Sto l~e  c. 

Ashley, 555; for  bar  of statute of 
limitations, Fulp v. Fulp, 20. 

Xurtli Carolina Board of Alcoholic Con- 
trol-See Intoxicating Liquor. 

Sor th  Carolina Employment Security 
Conmission-In re Trouttnai~,  28'3. 

Sort11 Carolina Workmen's Compensa- 
tion Act-See Master and Serrant.  

S13tice--And proof of death, Clinatd 1.. 
Trust Co., 247. 

Xnl .e -Injury to  hospital patient when 
\tuc!ent nurse broke thermometer, 
Payne v. Garvey, 593. 

Officers-Prosecution of police officers 
for failure to discharge duties. S. 1.. 
I loid,  149; S. v. Fespemnan, 160: 
S. 2. IIricks, 160; S. v. Tccter, lG2; 
S c. Stoqmr, 163 ; S. v. JlcCall, 16.5 ; 
R v. Fespernzan, 168 ; resisting arrest  
stxe Arrest and Bail;  right to arrest  
without warrant  see Arreqt and Bail ; 
rt>fusal to assist police officer in mak- 
ing ar r rs t ,  S. v. Brown, 191; coullty 
l ~ o y ~ i t a l  is "public officer" within 
meaning of G.S. 1-77, Coats v. Hos- 
pital, 332. 

Off-ctreet Parking-Municipal off-street 
puking,  I Ior to?~ v. Rcdctjelopnzo~t 
Conm., 1. 

Ol~inion Evidence--Evidence held coin- 
lwtent a s  shorthand statenlent of 
fact. Gooding v. Tucker, 142. 

Ordinance-Statute permitting desig- 
n a t d  counties to enact Sunday ordi- 
n:mcae held void, Surplus Co. I;. Plcrr- 
snnts, 6.50. 

Parent and Child-Jlarried wolunn may 
not testify a s  to nonnccew, R. c. 
TT'clde. 144 ; liability of parent for in- 
jury to child. STarroi v. Lo~iq,  137: 
Ftjster u. Foster, 6%; right of parent 
to recover for injuries to child. Fos- 
ter u. Foster, 604; adoption of chil- 
dren see Adoption; habeas corpus to 
determine custody of, In re Custodg 
of Boxman, 590. 
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Parking-See Automobiles ; municipal 
off-street parking, Horton v. Rede- 
velopnze?zt Conznz., 1. 

Parol Evidence - -4ffecting writing, 
Lcccsiliq Corp. v. Hall, 110; Fox u. 
Soutl~erx Appliances, 267 ; G-l'issom 
v. Haulers, Inc., 450. 

Partial  New Trial-Whether Supreme 
Court will grant, rests in i ts  discre- 
tion, Jenkins v. Hines Co., 83. 

Parties-Demurrer for misjoinder of 
parties and causes see Pleadings: 
amendment of parties, Shamblell v. 
Heating Co., 436. 

Patrolman-Murder of, 8. v. Bruton, 
488. 

Parties-Amendment of, Shantbleu u. 
Iieccting Co., 466. 

Par ty  Aggrieved-Who may appeal, 
Xesler a.  Stokes, 357; Hughes 6. 
T/-cstal, 300. 

Pastor-Action to oust pastor and gain 
control of church property, Confer- 
e w e  v. Piner, 67. 

Payment-Hargrave v.  Gardner, 117. 

Peaceable Assembly-May become riot, 
S. v. Leary, 51. 

Pedestrian-Injury to by motor re-  
hicle see Automobiles ; liability of city 
for fall of pedestrian on street, TValls 
v. Winston-Salem, 232. 

Pervert-Evidence tha t  defendant is  
sesual deviate incompetent in prose- 
cution for murder of wife, S. u. 
Rinaldi, 701. 

Petition to Rehear-Highwall Contnt. 
u. Fanners  Market, 139. 

Physicians and Surgeons-Death cer- 
tificate is competent in evidence, 
TVecli.3 I;. Insurance Co., 140 ; liability 
to  patients, Paune v. GarI;ey, 593. 

Plaza-Over railroad tracks within 
city, Horton u. Redevelopntcnt 
Comm., 1. 

Plea of Guilty-Circumstances held to 
disclose tha t  plea of guilty was not 
voluntary, S, v. Benfield, 73; conten- 
tion tha t  attorney entered plea of 

guilty without defendant's knowledge 
or consent held not supported by eoi- 
clence, 8. v.  Alston, 395. 

Pleadings-Judgment for want of au- 
s n e r  see Judgments ; complaint. I ' m  
G. S o ~ ~ t l ~ e r n  Appltances, 267 ; jointler 
of causes, Colzference v. Piner, 67 ; 
answer, -11 aft11 e m  u. T'an Lines, 722 ; 
Sisk G. Perkim,  43 ; demurrer, Har-  
firace c. Gardner, 117: Fox u. South- 
cix dpplianres, 267; Nonroe 2;. Die- 
te~~llolfer,  538; amendment, Serciee 
Co. v. Sales Co., 79; variance, Prod- 
Z L L ~ S  COTP. ?;. Sanders, 234; admis- 
sions in pleadings, Rector ti. Roberts, 
324. 

Police Officer-Prosecution of for fail- 
ure  to discharge duties, S. n. Hord. 
149; S. v. Fesperman. 160; 8. 1.. 

H~~c lcs ,  160; S. v. Teeter, 162; S .  v. 
Stoqver, 163 ; S. 2;. dfeCal1, 163 ; S. 
v. Fespeman ,  168; refusal t o  assist 
police oficer in making arrest. S. c. 
Broicn, 191; right to arrest  without 
warrant see &4rrest and Bai l ;  resist- 
ing arrest  see Arrest and Bail. 

Polling Jury-Where poll of jury dis- 
closes verdict was  not unanimou., 
a m t  properly directs jury to rede- 
liberate, Norburn v. Mackie, 479. 

Post Conviction Hearing-S. v. Ben- 
field, 73; S. ?;. Xerrit t ,  716. 

Pan-er of Disposition-Donee of power 
of disposition by will may dispose of 
pro pert^ only by will, Weston v. 
Hasty. 432. 

Practical Joke-Damages map be recor- 
ered for fright acconlpanied by phys- 
ical injury, Slaughter v. Slaiiglrto,. 
732. 

Preinatnre Appeals-Appeal from rul- 
ing on motion to change venue not 
l~remature,  Coats v. Hospital, 332. 

Presumptions-Of agency arising from 
ownership of car does not warrant 
nonqnit or directed verdict, Moore z.. 
Croclier, 233 ; presumptions from use 
of deadly weapon do not arise until 
State has proved t h a t  killing was in- 
tentional, S. v. Phillips, 605; S. v. 
Todd, 524; General Assembly may 
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not create presumption without some 
reasonable relation t o  the  fact upon 
n-hicli i t  is to arise, Trust  Co. v. h i -  

d~mr-s .  .XI; whcre findings a r e  not 
in record it will be presunied tlint 
court found facts supporting jndg- 
uient, Tqntiall e. Hotncs, 167. 

Principal and Agent-Lonn coinpauy 
advancing p r e m i ~ i u  is agent for in- 
surer, f i r i f in  c. lnden~ui t ! /  Co., 212 ; 
presnml~rion of agency arising from 
obvnership of car  does not warrant 
nonsuit or directecl rerdict, Moore a. 
C I . O C ~ ~ C ~ ,  233. 

Prison 1)rpartmerlt-Seqti~~lce of sen- 
tences for escape is  matter for Prison 
Uepartnient, S .  1:. Harper, 354; di- 
rector may designate place of con- 
fine~ncnt, S. v. TVhit7ey, 742. 

Prisoner-See Convicts and Prisoners. 

Probata-Allegata and yrobata must 
coincide, Pt'oducts Corp. a. Sanders, 
231. 

Process-Service of, Tyndall a. Zlowzcs, 
467. 

Proof of Death-Notice and proof of 
death, Clinard v. Trust  Co., 245. 

Propane Gas  Tanks-Installation of 
tanks for customers agreeing to use 
only plaintiff's products held not R 
lease and  plaintiff is liable for sales 
tax  on the purchase of tanks, d f fg .  
Co. v. Johnson, 12. 

Progrietor-Liability for injuries on 
preinises, Ifanzilton v. Parlier, 47 ; 
I'ork t'. 3 f w p l ~ y .  453. 

Proximate Cause--See Kegligeuce. 

Public Debt--Where bonds a r e  to be 
paid solel)- from revenue of facility, 
t h e  a r e  not debt of the municipality 
within constitutional limitations, 
Iicctw C. Lake  Lure,  252. 

Public Library-Operation of is gor- 
c~r~iniental function, Seibold a. Li- 
brro.,t/, ::GO. 

Public Suisance--See Nuisance. 

Public Officer-Connly hospital is "pub- 
lic officer" within meaning of G.S. 

1-77, Coats v. Hospital, 332; police 
ofiicer is public officer, S. v. Hord, 
110 ; di.rizstioizg a. dfcI?~wis,  GIG ; 
crin1i11:al liability, S .  v. Hord, 14:) ; S. 
v. Stoyiter, 163; S. v. Jfc('al7, 165: S. 
a. EI~tcks, 1GO. 

I'ulllic P u r p o s e P u r c h a s e  of recrea- 
tional lake by municipality is for 
public purpose under the facts of 
c:l.;e. Iieetcr v. Lake  Lure, 262. 

Pm~tuat ion-As aid to construction, 
Hujfinan v. Imurance Co., 335. 

Pu~lisl~ment-Sentence upon <econd 
trial inay be more severe than tha t  
11po1i first, S .  e. Sladc, 70; imposition 
ol severer sentence for  reprated con- 
v~ctlons, S. e. L a ~ w e ~ i c e ,  220; sen- 
tence for escape must be cumu1:lti~ e, 
6. v. I Ia~per .  334; serlteuce for con- 
sl~iracy to murder may not exceed 10 
>cars ,  S .  a. Slston,  39s. 

"Pnrcl~nse Invoice Methodw-In corn- 
putiug sales tax,  Park-N-Shop v. 
Cln]jfon, 218. 

Pushirig Car-Pushing stalled car  to 
shoulder of road held use of automo- 
bile within coverage of policy, Whis- 
unwt a. Insurance Co.. 303. 

Railroad-Plaza orer  railroad tracks 
within c i b ,  Horton v. Redmelop- 
merrt Comnz., 1 ;  accident a t  crossing, 
R. R. G. TVoltx, 58. 

Real I'arty in Interest-Action must 
b~ instituted by, Sharnblcy v. Heat- 
ing Co., 456. 

Receiring Stolen Goods-S. e. L7p- 
Cll llrcll, 343. 

Rpcliless Ilriring-S. v. Dlil~rec, 463: 
U a i ~ k  a. Lindsey, 685. 

Iteconc~iliation-Resumption of marital  
rtdationship revokes executory but 
not executed provisions of prior deed 
of separation, Joyner v. Joyncr, 27. 

Rwreational Lalie--Purcllase of lalre 
and hydroelectric plant by inunici- 
lxility, iiccter v. Lakc L ~ I  a ,  232. 

Red~liberation-TVhere poll of jury dh- 
c1ost.s verdict was not unanimous. 
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court properly directs jury to rede- 
liberate, Xorburn v. Mackie, 479. 

Redevelopment-Hortolz v. Redcaelop- 
nlewt Comm., 1. 

Reformation of Instruments-Jfatt1~ew.s 
v. Van Lines, 722. 

Registration-Presumption of agency 
arising from ownership of car doe> 
not n-arrant nonsuit or directed ver- 
dict, 31oore v. Crocker, 233; unregis- 
tered lease held not binding on 
grantees, Bourne v. Lau & Co., 33; 
correction of error of registration 
neutralizes presumptions as  between 
oriqinal parties, B o ~ d e l z  I;. B O Z C ~ C I I ,  
296. 

Rehearing-Higliway Comnz. v. F a r m  
ers Market, 139. 

R e l e a s e s e e  Torts. 

Religious Societies-Action against pas- 
tor to enjoin him from occupying pul- 
pit, Confcreme v. Piner, 67. 

Remand-Cause not be remanded 
for essential findings mhen evidence 
requires judgment for appellee, 
Arnold v. Charles Enterprises, 92. 

Repeated Offenses-Imposition of se- 
verer sentence for repeated convic- 
tions, S. v. Lawrence, 220. 

Res Ipsa Loquitur-Does not apply to 
injury of invitee on premises, Hanail- 
ton v. Parker, 47; does not apply to 
automobile accident, Crisp I;. Medliv. 
314 ; is rule of evidence operating as  
p r i w n  facie proof of negligence, Trztll 
v. Well Co., 687. 

Res Judicata-See Judgments. 

Resisting Arrest-See Arrest and Bail. 

Restrictions-Cancellation and rescis- 
sion of contract to convey for fraud- 
ulent representation of absence of 
business restrictions, Fom v. Bouthern 
Appliances, 267. 

Resulting Trust-Use of wife's funds 
to make improvements on land does 
not create a resulting trust but en- 
titles the wife to equitable lien, Fu7p 
v. Fulp, 20. 

Retail Beer Permit-See Intoxicating 
Iiquor. 

Retailer-Installation of tanks for cus- 
tomers agreeing to use only plaintiSYs 
products held not a lease and plain- 
tiff is liable for sales tax on the llur- 
chase of tanks, Vfg. Co, v. Jol~irsoil, 
12 ; change in computing sales t a s  
from purchase invoice method to ac- 
tual sales, Park-N-Sliop v. Clayton, 
218. 

Retaining Wall-Wash resulting from 
culvert not aligned with course of 
stream, Slierrill v. Highzca~ Comm., 
643. 

Retroactive Statute-Statute changing 
limitation may not be given retroac- 
tive effect, Jewel1 I;. Price, 459. 

Revocation of Suspended Sentence- 
Court may activate suspended sen- 
tence notwithstanding acquittal in 
criminal prosecution as  to matter con- 
stituting violation of term of sus- 
pension, S. v. White, 600. 

Right to Contribution-See Torts, 

Robbery-S. v. Sorris, 470; B. 2;. Fletch- 
er, -182. 

Pales--Conditional sales, see Chattel 
Jlortgages and Conditional Salee : 
counterclaim for fraud, Leasiiry Cmp. 
2'. Hall, 110 ; actions for injuries from 
defects. Stone v. S s l ~ l e ~ ,  553. 

Sales Tax-Installation of tanks for 
cnstomers agreeing to use only plnin- 
tiff's products held not a lease and 
~~laintift ' is liable for sales t a s  on the 
purchase of tanks, Mfy. Co. v. Jol~n-  
son. 12; change in computing sales 
tax from purchase invoice method to 
actual sales, Park-S-Shop v. Cla~ton,  
218. 

Sanitary Districts - Scarborough 2'. 

Adams, 631. 

S. R. I. Reports-Defendant held not 
to hare  been prejudiced by refusal 
to permit examination of, S. u. Ham- 
ilton, 277. 
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Searches and  Seizures-S. v. Hamilton, 
277; S. v. Hall, 669; S. v. Stevens, 
737. 

Securities Dealer--Claim against estate 
of. for  stock purchased and not tle- 
liycred, ,Ifonroe v. Dietenltofler, 538. 

Senw of Tas t eX 'o  compensation un- 
der Wor1;men's Compensation Act for 
low of. ,Irringtow 1;. E~lg i~ tce r i~ rg  
Corp., 38. 

Sentence--Sentence on second trial  may 
be n o r e  severe than on first, S. 
c. Slude, 70; imposition of sevewr 
sentcnce for repeated convictions, 5'. 
1.. Lnzurence, 220; within tha t  al- 
loned by statute is  not cruel or un- 
usual, S. v. Slade, 70; court is  with- 
o11t authority to modify judgment 
after expiration of term, S. v. Lnlc- 
r o ~ t c ,  220; sentence for conspiracy 
to n ~ u r d e r  may not exceed 10 years. 
8. v. Alston, 398; defendant must be 
given credit for time served under 
vacated sentence, 8. v. Weaver, 681. 

Selnration Agreement-Resumption of 
rnarital relationship reyolies esecu- 
tory but not executed provisions of 
prior deed of separation, Joyno.  2.. 

Joyiwr, 27. 

Sequester-Motion to sequester Stntc's 
witnesses, S. a. Hamilton, 277. 

Servient Highway--See Automobiles. 

Service of Process-See Process. 

Sewage District - Scarborotrgl~ v. 
Adnn~s,  631. 

Sexual Pervert-Evidence tha t  defen- 
dant  is held incompetent in prosecu- 
tion for  murder of wife, S. 2;. RinaTdr, 
701. 

Sheriff-Sheriff's return is prima facie 
proof of service, Tyndall v. Homes. 
467. 

"Shorthand Statement of Factn-Evi- 
dence held competent a s  shorthand 
stntenlcnt of fact, Gooding v. Tuclicr, 
142. 

Sign-Action to recover contract price 
for advertising sign, Xorncgny 1.. 

1T7urren, 148. 

Sinking Fund Act-Is not applicable to 
bontlr of ~netropolitan sanitary dis- 
trict. Scu~~boro~c!jlr 2;. Arlar~a\, 631. 

Skiildi~ig-Of vehicle on ice and  snow, 
Surri~tlcrs u. Ti'art oc, 200 ; TT'tbb v. 
Clttrk, 474. 

Smell-So compensation under Work- 
men's Compensation for  loss of sense 
of, Brrinyton v. Engiizeeriny Curp., 
36. 

Snow--Skidding of vehicle on, SUILIL- 
(It I s v. Tl'arrciz, 200. 

Special Statute-Permitting designated 
cocnties to enact Sunday ordinancrs 
llcld roid a s  special ac t  relating to 
t rx lc ,  Sui.plus Co. v. Pleusa~its, 630. 

Staircase--Presence of steps not negli- 
gence in absence of some uilusual 
condition, York v. Murphy, 453. 

State---Actions against  State, Sheri.ill 
c. Z I i g h ~ a y  Comnz., 643; conflict of 
laws, Arnold v. Charles Bxterprises, 
92. 

Statc Bureau of Inrestigation-Defen- 
dent held not to have been prej- 
utlicrd by refusal to permit exam- 
ination of S. B. I. Reports, 8. v. 
Hrxnzilton, 277. 

Statute. of Frauds-Bourne 2;. Lay & 
Co., 33. 

Statnte of Limitations-See Limitation 
of Actions. 

Statutes - Enactment by reference, 
lit ctci  2'. Lake Lure, 252 ; prohibited 
local act, Szirplzis Co. v. Plcasa~its,  
G50; construction, Arringtoiz v. En!]i- 
morr ly  Corp., 38 ; S. v. Broz~n ,  191 ; 
Bcard of Architecture a. Lec, 602; 
I ) t  s. Co. v. IZigh, 752 ; General Asbe~u- 
bly may not diminish vested interest, 
T) trst Co. v. Andrews, 331. 

Steps-Presence of steps is not nrgli- 
gerlce in absence of some unusual 
condition, 170i X: v. ~llurplr!~. 433. 

Stocli--Claim against estate of secnri- 
ties dealer for stock purchased and 
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not delivered, Monroe v. Dietenhoffer, 
538. 

Stopping-See Automobiles. 

Store-Liability of proprietor for in- 
juries on premises, Hamilton ?;. 

Parker, 47. 

Srrean-Wash resulting from culvert 
not aligned with course of stream, 
S11er1 i17 e. Highu'au Conznz., 643. 

Streets-Fall of pedestrian on, TValls z.. 
TT'innto~r-Salenz, 232; duty of High- 
way Commission to maintain street 
beconling par t  of State highway, 
S h r ~ r i l l  a. H igh~cau  Comnz., 643. 

Student Surse-In jury  to hospital pa- 
tient TT-hen breaking thermometer, 
Puune v. Garvey, 593. 

Sui Generis-Xeeter v. Lake Lure, 2.52. 

"Suitable Employment"-Whether job 
offer was suitable so as  to preclude 
uaeniployment compensation, IH re 
Trou twzatz. 259. 

Sunday Observance-Ststnte perniit- 
tin:. designated counties to enact Sun- 
day ordinances held void, Si~,plrts Co. 
1;. Pleasants, 650. 

Pupre~lie Court-Appeal and r e r i rn .  
see .l:~peal and Error, Crilninal Law ; 
Suprenle Court v'ill exercise super- 
visory jurisdiction to obviate circu- 
itous course of procedure, S s l i e ~  z. 
Tzrc Co., 168; in the exercise of su- 
p ~ r r i s o r y  jnrisdiction may order tha t  
appeal direct from the Utilities Caul- 
m:sion be entered in the Superior 
Court. Ctilities Comm. 2;. Finisl~ing 
Pla11t, 416; Supreme Court will take 
notice of fatal  defect on face of n a r -  
rant  ox n7ei.o nzotu, S. c, Brozcn, 191 : 
TT. P. Supreme Court may reriew 
State Supreme Court decisionc hilt 
Fctleral courts inferior to Snpren~e 
Court n ~ a y  not do so, S ,  v. B a ~ m x  
517. 

Surety Bond-Is sufficient consider.!- 
tlon for indemnity agreement. Cur- 
uaTtl/ Co. v. Fzmderbuty, 131. 

Suy~rnded  Sentence-Court may acti- 
w t e  suspended sentence notwith- 

standing acquittal in criminal pros- 
ecution a s  to matter constituting rio- 
lation of term of suspension, S. c. 
Trliite. 600. 

Surprise and Excusable Neglect-1x0- 
tion to set aside judgment for, Tun- 
dull ?;. Iiomes, 467. 

Swinging Doors-Injur~ to customer 
hit by swinging door, Hantilto?l c. 
Par7xr, 47. 

Tahle of Distances-At which motor 
rehicle can be stopped held inconq~e- 
t rn t  in evidence, Hughes a. Vestal, 
500. 

ag"-Of personal property for "Tal-' 
highway, Lverly v. Highzcau Conlm., 
649. 

Taste-Xo compensation under Work- 
men's Compensation .4ct for loss of 
sense of, Arrington v. Engi~tcoing 
Corp., 38. 

Taxation-Limitation on debt and ne- 
cessity for vote, Keeter c. Lalic I.ure, 
2.72 : n ~ c o ~ n c  taxes, I n  r e  Flcishn~aiz, 
204; sales and use taxes, .lIar~ufac- 
furing Co. v. Jol~nson, 1 2 ;  Park-S- 
S7wp c. C!auton, 218. 

Term of Court-Of courts inferior to 
Sul~erior Court, S. v. La~crencr ,  220; 
eomt  is without authority to nlodify 
judgment after expiration of term, 
S. e. La~crence,  220. 

Thernmmeter-Injury to hospital 1x1- 
tient when student nurse broke 
thermometer, Paune c. Garcell, ;!B. 

Three-Lane Highway-S. v. D ~ o ~ c a u ,  
128. 

Title-To Automobile, Ban7; v. Xotor 
Co., 568. 

Tobacco Curer-Injury to user from ex- 
plosion, Stone v. Ashley, 555. 

Torts--Particular torts see particular 
titles of tor ts ;  liability of ninnici- 
pality for torts, see Municipal Corp- 
orntionq : contribution, Pit tman v. 
S ~ ~ e d e k e r ,  55; Petrea v. Tank Lines, 
230; covenant not to sue, Sell 1;. 

Hotrhkiss, 185 ; judgment in action 



between drivers i s  res judicata a s  to 
them in subsequent action by pas- 
aeliger against one of them, Sisk v. 
I'c t.l;rns, 43 ; child may not maintain 
action in tort against parent, Warren 
v. Loitq, 137 ; one spouse may sue the 
other in tort, Foster v. Foster, 694; 
action for fire resulting from defec- 
t i re  instnl1,ition of furnace accrues 
a t  time of completion of work not- 
withstanding no damage a t  that tirne, 
Jctccll v. Price, 459. 

Trade-Statute permitting design:lted 
counties to enact Sunday ordinance 
held void a s  special ac t  relating to 
trade, Szcrplus Co. v. Pleasa~fts, 630. 

Traffic Lights-See Automobiles. 
Tranqcript-Court may permit intro- 

duction of transcript of testimony a t  
former trial, Sorburn v. Hackie, 478. 

Trial-Of criminal actions see Crim- 
inal Lam;  of particular actions and 
iwosecutions see particular titles of 
actions and prosecutions ; sentence 
upon second trial may be more serere 
than that upon first, 8. v. Slade, 70; 
tirne of trial and continuance, S. v. 
Brya?zt, 208; argument of counsel, 
Jc?tkil?s v. Hines Co., 83; objection to 
eridence. Glenn v. Smith, 706; non- 
suit, Jc?dcins v. Iiines Co., 83 ; Greene 
2;. Mfredith, 178; Cliwa~d v. Trust 
Co., 247 ; Coqdell v. Taylor, 424 ; Xoss 
v. Tate, 544 ; Candill v. I ~ Y .  CO., 674 ; 
Brown v. Brown, 485 ; R. R. v. Woltx. 
3S : TT'att v. Hozising Author i t~ ,  127 ; 
Crrsp v. Hedlitz, 314; Saulzdos v. 
SVut rcn, 200; directed verdict, .4r- 
nold 2; Cknrlcs Enterprises, 92 : in- 
strnctio~is, Brown 2;. Bt o m ,  485 ; ver- 
dict. Jordan v. Flake, 362: Norburn 
I . MncX ie, 480 ; settinq aside verdict, 
I(c~1rr 1 ' .  Stok~u .  237; Jordnn v. 
Flak?, XX7: trial by court under 
agrcemmt of the parties Alialjbcrru 
v. I tm  Co.. 6.58. 

Trncli-Operation and law of the road 
sce A\ntomohiles; a s  carrier see Car- 
riers. 

Trusts - Resultinc and constructive 
t r l~s ts .  E'ttTp v. Fttlp, 20. 

Tnemplogment Compensation-In r e  
Trottf mall. 283. 

Unjust Enrichment-Use of wife's 
funds to make improvements on land 
does not create resulting trust but 
c,~ititles the wife to a n  equitable lien, 
Fulp 2;. Pulp, 20. 

Unusn:ll Punishment-Sentence ~ i t h i n  
that allowed by statute is not, S. v. 
Sladc, 70. 

Urban Redevelopment-Horton v. Re- 
d(wlopment Comm., 1. 

'TSP of Automobile"-Puslling stalled 
car to shoulder of road held use of 
automobile in corerage of policy, 
Tl'hisnant v. Insurance Go., 303. 

Utilities Commission-No appeal from 
Utilities Comniission direct to Su- 
preme Court, Utilities Comm. v. Pin- 
islr ing Plant,  416. 

Yarianc-Products Corp. v. Saxders, 
231 ; S. v. Wilson, 595. 

Vendor and Purchaser-Cancellation 
and rescission of contract to convey 
for fraudulent representation of ab- 
sence of business restriction, Fox v. 
So~ithern Appliances, 267. 

Venue--Appeal from ruling on motion 
for change of venue not premature, 
Coats ?j. Hospital, 332. 

T'erclict-Presumption of agency arising 
from ownership of car does not war- 
rant  nonsuit or directed verdict, 
Xoore v. Crocker, 233; directed ver- 
dict held not prejudicial where party 
n-:is entitled to recover a s  a matter 
of law, Bowdelz v. Bowden, 296; 
court has discretionary power to set 
aside verdict a s  against one defen- 
dant only, Eesler v. Stokes, 357; one 
defendant may not complain that the 
jury answered the issue of the other 
defendant's negligence in the nega- 
tive. Jones v. Horton, 549 ; tr ial  court 
muqt accept sensible verdict, J o r d m  
v. Fl~rli t ,  362 ; where poll of jnry clis- 
closes rerdict was not unanimous 
court properly directs jury to rede- 
liberate, Norburn v. Mackie, 479. 

Verified Pleading-Sisk v. Perkins, 43. 

Vested Rights-General Assembl~ may 
not diminish, Trust Co. v. Andrezcs, 
531. 
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Vibrations-Damage to house from vi- 
brations from well digging equip- 
ment, Tr~cll  v. Well Co., 687. 

Yoluntary Confession-Competency of, 
S. a. Fletcher, 482; S. v. Barnes, 317: 
S. 2;. Hall, 559. 

Vote-Where bonds a r e  to be paid 
solely from r e r e m e  of f a c i l i t ~ ,  they 
are  not debt of municipality within 
constitutional limitation, Iieeter 2'. 

Lulcc Lure, 252. 

TT'arrant-See Iiidictment and Warrant.  

Water Co~iservation-Scarborozigl~ 2;. 

.4danzs, 631. 

'A aters and Water Courses-Wash re- 
sulting from culvert not aligned with 
course of stream, Shcrrill v. Iligh- 
~ c . r r ! /  Cotrim., 643. 

T e l l  Digging Equipment-Damage to 
house from vibrations from, Trull a. 
TT'dZ Co., 687. 

Wilful-Court must find facts disclos- 
ing tha t  failure to pay was wilful in 
order to support punishment for con- 
tenipt, Gorrell v.  Gorrcll, 304. 

"7Yilfulness"-S. u. Arnold, 348. 

Wills-Geneml rules of construction, 
Ti7esto?z 1;. Hasty, 432; Trust Co. ti. 

A?ldretcs. 531: devises with power of 
disposition. TVeston v. Has t l~ ,  432; 
whether adopted children take a s  

members of class, Trust Go. v. An- 
drezcs, 531. 

Wine License--See Intoxicating Liquor. 

Witneqses-Results of breathalyzer 
test held competent, S, v. Pozctll, 73; 
elper t  testimony a s  to whether re- 
lncle would "fishtail" held incompe- 
tent, Glen% v. S~? i t t l~ ,  706; eridrnce 
held competent as  shorthand s t a t e  
mrmt of fact, Goodirig v. Tuclicr, 341; 
cross-examination to show bias is 
conil)etent. Junior  Hall  a. Fnslizon 
Center. 81 ; Iiornegay v. TT'ni ro t ,  
148 ; testimony held competent to 
corroborate witness, S. e. Sorr is ,  
470: rule tha t  party is bound by tes- 
timony of om witness, S. c. TT'tl~on, 
373; motion to sequester State's  it- 
nesses, S. o. Ilamtlton, 277. 

Workmen's Compensation Act - See 
Jlaster and Servant. 

Krongfnl Death -Whether intestate 
waq (lead a t  time defendant st iuck 
prostrate body on h iqh~ray  held con- 
jectural. Sanders v. Polk, 309 : right 
of action for wrongful death must be 
hrlsed upon actual pecuniary loss, 
S c ~ i c e n  2;. VcDonald, 727. 

T'ello~r Line-On highway, Oil Co. a. 
Niller, 101. 

Zoning Regulations-Armstrong c. Xc- 
Innis, 616. 



ANALYTICAL INDEX 

ACTIONS. 

§ 3. Moot Questions. 
Eren \!hen a probntetl \ \ i l l  devises land in wtisfaction of a debt, the claim- 

ant rimy maintain an actioii on the claim against the administrator, and the 
contention that the cause of action against Ihe administrator would not arise 
unlefs and untll the will \\-as silt aside in caveat proceedings is untenable, 
since gayment is nn afhimatire defense and until the will is upheld in the 
caveat proceedings its provision for payment is conditional and not final. Har- 
grave v. Ga, d l l o ,  117. 

ADJIINISTRATIVli! LAW. 

5 4. Appeal, Certiorari and Review. 
A court mill not substitute its discretion for that vested in a n  administra- 

tive board and ~ 1 1 1  not disturb the discretionary order of such board in the 
absence of fraud, manife5t abuse of discretion, or conduct in excess of lawful 
author it^. Frecman v. Board op Alco7~olic Control, 320. 

No alipeal froin Utilitieq Commission direct to Supreme Court. Utilities 
Comm. v. F t ~ ~ i s h ~ ? t r /  Plaiit, 416. 

ADOPTION. 

Ej 6. Operation and Effect of Adoption. 
Adoption statute does not apply to bequest to a class when the will dis- 

closes un intent that only blood kin talie thereunder, T r u s t  Co. v. Andrews,  531. 

ALTERATION OF INSTRUMENTS. 

Words in liandnriting in the body of a frpewritten instrument are altera- 
tions apparent on its face, but an erasure or interlineation is not in law a n  
alteration if made before the instrument is executed, and an alteration in a 
deed made after its esecution and delivery is good if made with the knowledge 
and consent of grantor. and before registration a deed may be changed in any 
way that may be <lgreeil upon between the parties thereto, so fa r  a s  i t  affects 
them. Bolcdeu v. B o l c d o ~ ,  206. 

The burden is upon the party attacking a deed on account of erasures or 
interlineations appearing on its face to prove by the greater weight of the evi- 
dence that tlie interlineations or other alterations were made after execution 
of tlie deed. Ibid. 

Where i t  hns been established that alterations were made after execution 
and delivery of a deed, the burden is upon thoqe claiming under the altered deed 
to prove that the alterations nere  made with the lmowledge and consent of the 
grantor. Ibtd. 

Evidence held to show that words "and wife" were written by hand in 
granting clause of trl~enritten instrument so as  to convey to gmntce and his 
wife by entiretiw. althouqh inftrulucnt as registered was to grantee alone with 
recital of conqideration from grantee and wife. Ibid. 

APPEAL AND ERROR. 

1 Nature and Grounds of Jurisdiction of Supreme Court in General. 
The jurisdiction of the Supreme Court is conferred and defined by the Con- 

stitution. and the statute provitling for appeals from Utilities Coinmission direct 
to Sul~rerne Court is unconstitutional. Utilities C o m n ~ .  v. Finis7~ing P l a ~ z t ,  416. 
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APPEAL AND ERROR-Continued. 

The rerdict of the jury upon conflicting evidence is conclusive, the juris- 
diction of tlie Supreme Court being limited to matters of law and legal infer- 
ence. Jo?zes v. Horto?~, 640; Lucas v. Britt, 601. 

§ 2. Supervisory Jurisdiction of Supreme Court. 
Even though an appeal be technically premature, the Supreme Court, in the 

exercise of its supervisory jurisdiction, may determine the question sought to 
be presented to obviate a wholly unnecessarF and circuitous course of procedure. 
Askew u. Tire Co., 169. 

In  disuissing an attempted appeal direct from tlie Utilities Commission, the 
Supreme Court, in the exercise of its supervisory jurisdiction, may order that 
the appeal be entered in the Superior Court in the same manner as though it 
were filed originally in that Court in apt time, subject to the right of any party 
to appeal from the judgn~ent of the Superior Court to the Supreme Court a s  
provided in G.S. 62-96. Utilities Comm. v. Finishing Plant, 416. 

§ 3. Judgments  Appealable. 
Bn appeal from a ruling on a motion for a change of venue under G.S. 1-77 

is not premature. Coats 2;. Hospital, 332. 

§ 4. Part ies  Who May Appeal; P a r t y  Aggrieved. 
Where plaintiff's action is dismissed upon the jury's verdict answering the 

issues of negligence and contributory negligence both in the affirmative, defen- 
dant is not the party aggrieved by the judgment and may not appeal for the 
purpose of presenting his contention that the court erred in refusing to nonsuit 
plaintib's action, hut may appeal from nonsuit of his counterclaim against 
plaintiff. Hughes v. Vestal, 600. 

19 F o r m  of a n d  Necessity f o r  Exceptions a n d  Assignments of E r r o r  
i n  General. 
A11 assignment of error which is not supported by an exception duly noted 

will not be considered. Tundall v. Homes, 467. 
,4n assignment of error must disclose the question sought to be presented 

without the necessity of going beyond the assignment of error itself. Brown v. 
Brown, 486. 

§ 20. Part ies  Ent i t led t o  Object a n d  Take Exception. 
One defendant is not prejudiced by the order of the court staying execution 

against the other defendant pending retrial of the issues against the first defen- 
dant, and the first defendant has no standing to challenge the stay of execution. 
Xesler v. Stokes, 367. 

21. Assignment of E r r o r  to  Judgment  o r  to  Signing of Judgment .  
An exception to the judgment presents the question whether the facts found 

are sufficient to support the judgment. Ins. Co. v. Afotors, 444. 
An exception to the judqment does not present for review the evidence 

upon which the findings of the court are based, but does present the question 
whether error or law appears on the face of the record proper, including whe- 
ther the facts found are sufficient to s u ~ p o r t  the judgment and whether the 
judgment is rtgulnr in form. Bead of Awl~itectwe v. Lee, 602; Jfayben.!~ z?. 

Ills. Co., 638; Foster v. Foster, 694. 

5 22. Exceptions a n d  Assignments of E r r o r  to  Findings of Fact. 
An exception to the failure of the court to find certain facts is untenable 

when appellant fails to introduce evidence in the record Tvhich would sustain 
such findings. Pittman v. Snedeker, 56. 
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Where there are no exceptions to the findings of fact they are presumed to 
be supported b~ evidence and are binding on appeal. lieeter v. Lake Lure, 252. 

$ 24. Exceptions and  Assignments of E r r o r  t o  Charge. 
An assigniuent of error must present bnt a single question of law, and 

exceptions may be gathered unrler a single assignnient only if each relates to 
the single question souglit to be presented, and it is coutrary to the Rules to 
gather under a siigle nssignnirnt of error to the charge n large number of ex- 
ceptions nlwn which appellants undertake to raise wrious and sundry Ques- 
tions. S. v. Banzilto~r. 277. 

An esception to a long excerpt from the charge must fail if any portion of 
the charge excepted to is correct. Ibid. 

I t  is not sufikient that an assignment of error to the charge refer merely 
to the esception n1,ulrber and tlie page number of the record where the exception 
appears, but it is rc?quired by niandatory rule of 11mctice XI-hich must be ob- 
served to 11rrscwt t l ~ e  ~nat tcr  on al~peal that tlie assigninent of error set forth 
the portion of the cliarge to \vhicli tile exception relates. Snrnucl v. Ecans, 303. 

Assignnlents of error to the charge based upon exceptions appearing no- 
where in tlie record but under tlie assignments of error are ineffective. S. 2;. 

Duni~, 391. 
An assignincnt- of error which refers to the exception number and the page 

of the record a t  which the csception is noted, and asserts that the court erred 
in its explanation of tlie law on the subject, is ineffectual, since it fails to dis- 
close tlie question sougl~t to be presented within the assignment itself, and 
since it  is a broadside assignment of error in failing to point out any particular 
1)art of the charge objerted to. Brozcit v. Brown, 4%. 

9 n  esception to the entire charge, assigned as error for that the court 
failed to erl~lain the ericlence and declare the law arising thereon and failed to 
rrcal~itulate the c~iclence as required by law, is ineffectual. Light Go. v. Smith, 
581. 

5 38. Xbandoninent of Exceptions by Failure t o  Discuss i n  t h e  Brief. 
A theory of liability alleged in the complzint. but not pursued upon the 

trial and in sulqwrt of which no argument is advanced in the brief, mill be 
deenied abandoned. Docod of Alal~itccture v. Let, 602. 

3 39. Burden of Showing Error .  
The burden is on apl>ellant not only to show error but also that the alleged 

error is prejudicial. Nwyess v. Coi~struction Co., 82. 

W 40. Hannlcss  and  Prejudicial E r r o r  i n  General. 
A new trinl IT-ill not be awarded for mere technical error which could not 

affect tlie result. Xo~bro~il v. Afackie, 480. 
Where the facts are stipulated or admitted so that the rights of the parties 

upon such facts are  questions of law, a directed ~ e r d i c t  in accordance with the 
rights of the parties upon surh facts cannot he prejudicial, even though the di- 
rected verdict is in favor of tlie parties having the burden of proof and fails to 
direct the jury to answx to the contrary if they failed to find the facts as  all 
the eyidence tendetl to show. Bou~dcn v. Bowdeli, 306. 

§ 41. Harlnless and Prejudicial E r r o r  in  .4dinission o r  Exclusion of 
Evidence. 
The esclnsion of a death certificate from evidence is not prejudicial when 

the p n r t ~  offering the certificate has the benefit of nnimpeached testimony 
establishing all lie \\-as entitled to prove by the certificate. Weeks v. Ins. Co., 140. 
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Where the only evidence as to speed of the car driven by defendant is the 
coml)etent testimony of an eyexvitness and the inferences arising from the phys- 
ical facts a t  the scene, the exclusion of the testjmony of the witness must be 
held for prejudicial error notwithstanding it was before the jury over a day 
before the court excluded it, since i t  cannot be assumed that the jury failed to 
comply ~ i t h  the court's instruction not to consider the testimony. Wilkerson o. 
Clark, 439. 

Esclusion of evidence cannot be held prejudicial when the record fails to 
show what the answer of the witness would have been had he been permitted 
to reply. Bourd of Al'c7~itectzrre v. Lee, 602. 

5 42. Harmless a n d  Prejudicial E r r o r  i n  Instructions. 
The inadvertent use of the phrase "beyond a reasonabk doubt" in charging 

upon the quantnn~ of proof in a civil action must be held for prejudicial error, 
notwithstanding that in other portions of the charge the court correctly states 
the quantzim of proof required. McXair v. Goodwin, 146. 

5 49. Review of Findings o r  Judgments  on Findings. 
Findings of fact made by the court are conclusive on appeal if supported 

by evidence. Ins. Co. v. Jfotors, 444; Magberry 2;. Ins. Co., 658. 
Where the evidence does not support the critical findings of the court nec- 

essary to support the court's conclusions of law, such conclusions cannot stand. 
IIorton v. Redecelopnzent Comnz., 1. 

Where there are no specific findings or request therefor, it will be pre- 
served thnt the court found facts supporting its judgment. Tyndall v. Homes, 
467. 

Ordinarily, when the court fails to find a fact essential to support the judg- 
ment the cause must be remanded, but where the record discloses that appellee 
had the burden of proof and failed to carry such burden by introduction of evi- 
dence sutficient to support n finding in his favor on the crucial fact, remand 
would be futile, and the Supreme Court may allow the conclusions of law to 
stand as a directed verdict. Arfzold c. Charles Enterprises, 02. 

Where, in the trial by the court under agreement of the parties, the judg- 
ment of the court erroneously includes an  item not recoverable as damage and 
fails to consider certain evidence relative to ~vairer  because of a misapprehension 
of the al~plicable laxv, a new trial will be awarded. Leasing Co~p ,  v. Hall, 110. 

A conclusion of law of the lower court is reviewable on appeal notwith- 
standing it is denon~inated a finding of fact. Cnsi~altg Co. v. Funderb1cyc7, 131. 

Where a legal conclusion of the trial court is not supported by its findings 
of fact, the judgment must be modified by eliminating such conclusion. Board 
of Architectzoe v. Lee, 602. 

Where the findings of the trial court do not support the court's conclusion 
of law and judgment, the cause must be remanded tor the proper conclusion of 
law and juclginent upon the facts found. Jfaybcrrg c .  Ins. Co., 638. 

8 51. Review of Judgments  on Motions t o  Nonsuit. 
While incompetent evidence admitted without objectiou must be considered 

in passing upon the sufficiency of the evidence to overrule nonsuit, the fact of 
the admission of the incompetent evidence adds nothing to its weight, and if it 
is without probative force it csnnot warrant a reversing of the nonsuit. Caudill 
v. Ins. Co., 674. 

8 53. Petitions t o  Rehear. 
A petition to rehear may be granted in order to clarify a decision of the 



784 AKALYTICAL INDEX. [264 

APPEAL AND ERROR-Continued. 

court which the parties concerned misconstrue Highzfia~ Comm. v .  Farmer's 
Narkct ,  139. 

s 34. New Trial and Partial New Trial. 
Whether the Ccmrt will grant a partial new trial rests in i t s  sound discre- 

tion, and in this c : ~  a new trial is  awarded on all of the issues, notwithstand- 
ing prejudicial error is determined upon the  issue of damages alone. Jenkins v. 
Ifines Co., 83. 

9 59. 1"orce and Effect of Decision of Supreme Court. 
h statement ill a dccision of the Supreme Court tha t  a party might niove to 

amend a particular l~lcading for a specific purpose does not import tha t  such 
llarty nlay amend a s  n im t t e r  of right a t  any time, but only tha t  such party 
may illore for pernlissioii to nmerid i n  accordance set  procedure. Service 
Co. c. Sales Co.. T!). 

Decision of the Supreme Court that whether tlie act of the Hiqlnvay Com- 
niissioii amouiited to a "taliiiig" of a property right b ~ -  eniilieiit domain presented 
on the record a qne*tion of law and fact  for  the court, does not purport to im- 
pair  either pa r t j ' i  right to jury trial on thc  otlier issues. H l g l ~ r c a ~  Comm. v. 
Ful-me~'s X ~ I  kc t. 130. 

3 60. Law of the Case and Subsequent Proceedings. 
Decision on appeal tha t  the evidence is  sufficient to be submitted to the jury 

is the law of the c a w  and precludes nonsuit in n subsequent trial upon substan- 
tially the same e\ideiice. S o ?  b w n  v. dfack~e, 459. 

APPEARAKCE. 

3 2. General Appearance. 
Tfrhcre a person files a motion to vacate a judgment in pwsouam entered 

without service of process and an  opportunity for  him to plead, he lnakes a 
general aplJearanccB. xlld wliile tlie juclgmeiit shctuld be set aside on his motion, 
the court acqiiircs jurisdiction and should fix a reasonable time for hiin to plead. 
Bozcma?z 2;. Mallo?/, 306. 

ARCHITECTURE. 

Trustee for cliurcll lioldi~ig legal title in coinmon with otlier trustees is  not 
owner entitled to d m w  construct~on plans, but when Board of Architecture 
waits some 11iw p a r s  before liroceeding, i t  is  barred by laches. Board of A~clli-  
fectlr~ c 1;. Lee, 602. 

Where a person a t  the tiilie of drawing plans for the construction of a build- 
ing has title to some of tlie coiliponenl tracts ill himself and title to some in l i i~n- 
sclf and his wife a s  tenants by the entireties. he comes within the meaning of 
the  exception contained in G S. 83-12, and doc% iiot violate the law in drawing 
such plans, even tlionqli lie is not :I licensed arc l i i t~c t ,  and this result is not af- 
fected by the fact that  lmor  to the completiori of the construction of the build- 
ing he  sells an  interept therein to another Ibrd. 

The lact that  a bnildiiig is coilstructed for the pulpose of leasing i t  for 
connnercial uses docs 119t preclude the owner of the  land fionl dranii ig the 
plans for fuch bnildiilc el cn tllouqh he  is not a licensed architect, since the ex- 
emption of G.S. 83-12 is bronc1 and comprehensire and is not liinitecl. Ibid. 

ARREST hVD EAIL. 

3 2. Deputized Citizens and Aid to Officers. 
A warrant  charging defendant with ~vilfully refusing to aid a n  officer in 
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arresting a person having committed the crime of trespass fails to charge a n  
offense, since G.S. 1341, as rewritten in 1933, withdrew the authority of a n  
officer to call bystanders to his aid, and G.S. 15-45 does not include trespass a s  
one of the offenses for which an officer may summon help to make an arrest, 
and the right to require aid in making an arrest for a simple trespass does not 
exist under the colnrnon law. S. G. Blown, 101. 

§ 3. W g h t  of Officer t o  Arrest  Wi thou t  Warrant .  
Where police officers hare  been advised by the proprietor of a store that 

there had been a robbery at his business and that he had seen a t  the scene three 
men, two on foot and one driving an antomobile of a specified make and color 
with licensc plates of a specified state, an officer may arrest without a warrant 
three nlen apprehended by him in the described vehicle. S. v. Hutnilton, 275. 

TThere officers are called and arrived a t  the scene of the robbery within ten 
minutes of its comnlission and are given a description of the men and the pe- 
culiar weapon ubed in committing the offense, and, pursuant to information 
fro111 a "reliable informer," pay a morning visit to a certain address, where they 
find one of the susl2ects in bed with the corer tucked under his chin protesting 
lie did not linow another suy~ect  who was then under the corer by his side, and 
find the third suspect in an adjoining bedroom, the officers are in possession of 
such facts a s  to justify them in taliing the three into custody for inrestigation 
without a warrant. S. u. Eycrtoqz, 328. 

$j 6. Resisting Arrest. 
The failure of a warrant for resisting arrest to aver, even in a general way, 

the manner in which defendant resisted or obstructed the officer, is fatal. S. v. 
Maness, 335. 

ARSON. 

$j 4. Sufficiency of Evidence a n d  Nonsuit. 
In a prosecution under G.S. 14-67, evidence tending to show that defendant 

set fire under the sill of the house in question, together with evidence of motive, 
I~cld to nlalie out a prima facie case sufficient to take the issue to the jury, not- 
withstanding defendant's testimony that he was too intoxicated a t  the time to 
form the necessary criminal intent, there being testimony of the Stnte that im- 
mediately after the act defendant though intoxicated, was able to walk, al- 
though he stagg~red, alld 7vas able to speak sufficiently distinctly to be under- 
stood. S. v. Arnold, 348. 

ASSAULT AND I3ATTERP. 

$j 14. Sufficiency of Evidence a n d  Sonsui t .  
Evidence that defendant's wife, after separation, came to the home, armed 

with a box of lye, to get some personal belongings, that a n  altercation ensued, 
that defendant had an open knife in his h:md and that when he came t o ~ a r d  
her she told hirn to let her out, whereupon defendant immediately unlocked the 
door, and that the wife then threw the lye upon him and he ran out the door 
and left, without any evidence that he menaced or threatened her with the 
lmife, or that he intended or did restrain her, is held insufficient to be submitted 
to the jury in a prosecution for assault. S. IJ. Johnson, 698. 

§ 16. Conviction of Less Degree of Crime. 
Assault n-ith a deadly weapon, G.S. 14-33, carrying a maximum sentence of 

two years, is a less degree of the offense of an assault with a deadly weapon 
with intent to kill, inflicting serious injury not resulting in death, G.S. 14-32, 
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carrying a niasiinum sentrnce of ten years, and, when there is evidence of de- 
fencla~~t ' s  guilt of the IPSS offense, the question is properly submitted to the  jury. 
8. 0. Tl'cmcr, 681. 

ATTORNEY AND CLIENT. 

1. Office of At torney.  
An attorney occnpics a dual relationship a s  a n  employee of his client and  

a s  mi officer of the court. Stni th 2;. B r y a n t ,  208. 

s 5. Represen ta t ion  of a n d  Liabi l i t ies  to Client. 
The fact that  tlic attorney for c o n d e n i ~ m  is also a defendant in the pro- 

cretling a s  trnctee ill a deed of tnict on t h ~  land is not in &elf ground for dis- 
turbinq tlie jndguicnt fixing the aniouiit of ,wnl)en~ntion,  i t  appearing tha t  no 
objection was m:~cle by the ou'ners of the e~qulty of redemption until after  rer -  
diet, and that  the ccstrtc qrrc tt rtst niatl? no ohjeciion a t  any time, and tha t  t he  
remain in^ land n 3 s  a great  deal more than suificierit security fo r  the  amount 
of the debt. Llqltt Co. c. S m i t h ,  581. 

S 6. W i t h d r a w a l  of A t to rney  f r o m  Case. 
An attorney of record may withdraw from the case only for cause after 

reasonable notice to the client and with the permission of the court. Smith a. 
Bri la~ l t ,  208. 

While a n  attorney niny be justified in n-ithdmming from the case 11po11 re- 
fusal  of the client to ;)a$ or to secure ;~ayu~cn t  of proper fees upon reasonable 
clemnnd, the attor11c.y must still g i ~ e  reasonxble notice to the client and, in dis- 
charging his duties to the court, pertect his \T-ithdrawal in time to obviate a con- 
t in~iance of the rase. Ibtd.  

§ 4. Title,  Certif icates of T i t l e  a n d  Trans fe r .  
Under tlie 3061 aincndment to G.S. 2 0 - Z ( b )  no title to a motor vehicle 

passes to the pu~.cliaser until the certificate of title has been assigned, delivered 
to the purchaser and application made for a nexy certificate. Battk  v. Motor Co., 
568. 

Chattel niortgnge registered pri~rr to acl;no\~ledgment of assignment of title 
creates no lien. Ibid. 

6. Safe ty  S t a tu t e s  a n d  Ordinances  i n  Genera l .  
l l~ in ic ipal  corporations h a l e  authority to enact ordinances regulating the 

right of way a t  street intersections. Coydell a. Tay lor ,  424. 

'I. At ten t ion  t o  Road ,  Look-ou t  a n d  D u e  C a r e  i n  General .  
The duty of a motorist to exercise due care to aroid colliding with another 

vehicle is not limited to o thw .rehicks being operated a s  required by law, since 
reasonable prudence ~ecluirri: a 1notori.t wliv s t w  another 1-ehicle being operated 
in a iiegligent niailner to take all tlw luorl' care to a ~ o i d  collision. McNair v. 
G o o d ~ r u ,  146. 

A motorist is required not merely to look but to keep a lookout in his di- 
rection of t rare l  60 ns to a l  oid coll i~ion with rellicles or persons on or near the 
highway, and \r~ll he held to the dn:y of set>ing what he ought to ha re  seen. 
Grcoie  2.. J l e r e d ~ t k ,  1'78. 

§ 8. T u r n i n g  a n d  T u r n  Signals.  
Refore nialiing a lt3ft turn fro111 n liigliwny, a dr i rer  is required to first as- 
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certain tha t  the movement can be made in safety and, when the  movement may 
affect any other vehicle, to give the statutory signal for the tuin,  and his failure 
to perform either duty is  negligence p o  se, and is actionable when a proximate 
cause of injury. Oil Co. v. Jlz11er, 101. 

The statutory signal required before a motorist may turn from a straight 
line must be g iwn  for a sufbcient tli?tance and iength of time to enable the 
driver of a following vehicle to observe it and understand therefrom what more- 
ment is intended. Ibid. 

G.S. 20-131 must be given a realistic interpretation and does not preclude 
a left turn unless the movement is ausulutely free from danger but only requires 
that  a motorist not turn  left v i thout  exeicising reasonable care under the cir- 
cumstances to ascertain tha t  such movcment call be made in safety. Ibid. 

§ 9. Stopping,  P a r k i n g ,  Signals  a n d  Lights .  
A temporary or ruunlentary s t o p ~ i n g  on the highway because of the exigen- 

cies of traffic is not parliing on the highnay within the meaning of G.S. 20- 
161 ( a ) .  Sazinders a.  War rot, 200. 

Stopping on a highnay in riolation of G.S. 20-161 is negligence per se, but 
whether such violation is the proxi~nate came of injnry in a particular case is 
ordinarily a question for the jury. Iieighcs c. 17estal, 300. 

S 10. Fol lowing Vehicles a n d  H i t t i n g  Vehicles Ahead. 
The riolatiun of the statutory requirement that a motorist not follow a 

preceding vehicle more closely than is rzasonable and prudent under the circum- 
stances is negligence p o  se, and ordinarily the mere fact  of a collision with the 
vehicle ahead furnishes some eridcnce that  the motorist to t he  rear mas not 
keeping a proper looliout or tha t  he was folloning too closely. Bzimtett v. Cor- 
bett, 341. 

8 11. Lights .  
The lights required by G.S. 20-129 on a n  automobile operated a t  night a r e  

to enable the operator to see what  is ahead of him and to inform others of the 
approach of his vehicle, and the operation of a vehicle a t  night without lights 
or with improper lights is negligence. Reeaes a.  Canzpbell, 224. 

§ 13. Skidding.  
Operation of a n  auton~obile in a manner which would be harmless on a clear, 

dry highnay may well be the proximate cause of injuries on a n  icy highway, 
and the question of whether such operation is negligent must be judged in view 
of the circunlstances confronting the driver. Saunders v. TT7arren, 200. 

When the condition of a road is such tha t  skidding may be reasonably an- 
ticipated, the driver of a rehicie m u ~ t  exercise care conlmeusurate with the 
danger. and while the mere sBic1tling of a vehicle does not imply negligence, if 
the skidding is due to the fault  of the driver amounting to negligence, it may 
form the basis of recm-erp. Webb a.  Clark, 474. 

§ 14. Fo l lowing  Vehicles a n d  P a s s i n g  Vehicles T rave l ing  in S a m e  Di- 
rection.  
Yellow lines a r e  designed primarily to prevent collision betmeen a n  orcr- 

taking and a passing automobile and a vehicle approaching from the opposite 
direction, and the crossing of a yellow line may be a n  evidential detail in the 
totality of circumstances on the question of negligence. Oil Go, v. Illiller, 101. 

h party may not rely upon the violation of G.S. 20-150(e) by his adversary 
when he does not allege the violation of the  statute or allege any fact showing 
such violation or, even though his aclrersary crossed a yellow line in his lane 
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of travel, does not show that the highway w:ls marlied by the Highway Commis- 
sion so a i  to indicate tha t  passing should not be attenil~tcd. I t  is  a matter of 
coninion Irno~rledg? tha t  the words "Do S o t  Pass" a r e  lmstcd on portions of the 
State h i g h \ ~  nys. Ibid. 

S 13. Right Side of Road and Passing Vehicles Traveling in Opposite 
Direction. 
G.S. 20-148 is not applicable to three laiic highway. S. v. Dunca~i,  123. 

5 17. Right of Way at Intersections. 
In  construing the ~nunicipal  ordinances in question dealing with automatic 

traflic control uignals a t  intcrsectionr and the right of way of funeral proces- 
sions, ~t is held the funeral processioil ortlinance applies to all  intersections 
within the ninnicipality, whether having automatic traffic control signals or not, 
and supeisedes the rules based on traffic l:glits, so that  if a motorizt ~~~~~~s or 
slioulcl lrnow that  a funeral procession is proceeding through a n  intersection, the 
motorist should yield tlic riglit of way to rchicles in the  funeral procession, not- 
rritlistaiiding that  he is faced with a green traffic control light. Coydell v. Taulor, 
242. 

Fact tha t  vehicles in procession have lights burning is not i n  itself con- 
clusive tha t  procession is funeral proccssion. Ibid. 

5 18. Passing at Intersections. 
9 p ~ i v a t e  dr i renay is not a n  intersecting highway within the meaning of 

G S. 20-130(c), and in order for provisions of the  statute to apply there must 
be not only a n  intersection of liighways but such intersection must be marlred 
by appropriate signs by tlic duly constituted authorities. Oil Co.  v. Uiller, 101. 

§ 19. Sudden Emergencies. 
Rlotorist whose negligence contributes to enlergency is  not entitled to rely 

on doctrine of sudden emergency. Jones v. Ilorton, 649. 

§ 21. Defects in Vehicles. 
Eridcnce t h ~ t  nvcident was result of worn catch on door of p l a in t s ' s  car  

7teld for jury. G o o d ~ ~ q  1;. Tucker, 142. 

57. Ittlevancy and Competency of Evidence in General. 
Witness may testify froni inspection of I ehicle tha t  latching mechanism v a s  

so worn that  door ~ r o n l d  not stay cloced, and, there being evidence of such de- 
fcct, another nitness niag testifr t ha t  on prior occasions he  had seen owner 
d r i ~  inq with the door open. Goodinq ?'. Tzttlio, 142. 

Defendant contended tha t  plaintiff d r i ~ c r  war attempting to light a ciga- 
rette a t  the time of the accident. Testimony tha t  some two days after plaintiff's 
relliclc had hcen ium ed to a ton n sonif? ten ~tiiles. from the accident, a lightly 
bm.netl ciqnrelte n a s  f o ~ m d  on the floorbo.lri1 of plaintifi's rcliicle is too re- 
niored in time and place to ha re  any probative value and should h a ~ e  been ex- 
cluded. B r c ~ c e r  c. Cat )lei, 384. 

3 38. Evidence of Speed and Opinion Evidence as to Physical Facts. 
It is prejudicial error to adinit evidence of defendant's excessive speed 

some tn-o nliles from the colii\ion ~ ~ l i e 1 1  theie iq no eridence that  defendant 
continued to innintnin such speed to the scene of the collision. Grecne v. 31ere- 
dzfh. 178. 

Where i t  is made to appear tha t  the witness observed the lights of a car  
approacliing from the oppoiite direction a t  night for a distance of s o ~ n e  130 
yards, and Taw that  the car was "snaying back and forth" because of its speed, 
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it is competent for the witness to testify that  its speed was in excess of 60 miles 
per hour, tlie weight and credibility of the testimony being for the jury. Jones 
v. Horton, 549. 

Opinion e ~ - i d e n c ~  that the vehicle in question shortly before the accident 
was "going about 60 to 6.3" 11-ill not be held to be without probative force be- 
cause tlie lritness failed to w e  the phrase "miles per hour," it being apparent 
from the context that the n-itness n a s  testifying the vehicle was traveling 60 to 
63 miles per hour. Rector 2;. Roberts, 324. 

Whether speeding c,lr seen by witness was that driven by defendant and 
whether speed mas contii~ued to accident held for jury. Wilkerson v. Clark, 439. 

A chart or table of distances required to bring automobiles traveling a t  
particnlar speeds lo a stop, eren though prepared by the Department of Motor 
Vehicles a s  an aid to driver education. is incompetent in evidence, even as a 
guide, to show a t  what distance the particular plaintiff could hare stopped his 
car under the particular circunistances of the accident in suit. H ~ ~ g l i e s  v. Vestal, 
500. 

Expert testimony as  to whether vehicle would "fishtail" when suddenly ac- 
celerated held incompetent. Glenn 1;. Snzith, 706. 

8 41a. Sufficiency of Evidence of Negligence and Nonsuit in General. 
Xegligence is not presumed from the mere fact of an accident, nor does the 

doctrine of res ipsa loqulti~r apply thereto, but i t  is not necessary that negligence 
be established by direct or positive eridence, i t  being sufficient if i t  be estab- 
lished by circumstantial evidence, either alone or in combination with direct 
evidence. Crisp 1;. Xedlln, 314. 

Actionable negligence may be established by evidence of facts and circum- 
stances from which negligence may be inferred a s  the more reasonable prob- 
ability. Willie~son v. Clark, 439. 

In  order for circumstantial evidence to be sufficient to be submitted to the 
jury on the issue of negligence it  is required that the facts from which neg- 
ligence may be inferred be established by direct eridence and not be based upon 
other inferences or presnmptions, and that the evidence be sufficient to raise the 
legitimate inference of negligence from these established facts and not leave the 
matter in the realm of conjecture. Crisp v. Medlin, 314. 

Circumstantial evidence in this case held insufficient to be submitted to the 
jury. Ibid. 

Evidence tending to show that the ~vrtlclr occurred immediately after a 9 
degree curve to the drirer's left, that the road was crooked and rough, that the 
vehicle was wen some 200 yards from the wreck being driven some 60 to 65 
miles per hour, together with evidence of physical facts a s  to the condition of 
the vehicle after the weclr and that the passengers were thrown therefroln and 
fatally injured, held sutficient to be submitted to the jury on the issue of the 
negliqence of the driver in drixing a t  a n  unreasonable and imprudent speed in 
rioiation of G.S. 20-141(a). Rector 2;. Robcrts, 324. 

Evidence that defendant had exceeded the speed limit in a 20 niile per hour 
zone prior to the accident is irrelevant when the accident does not occur in a 
20 mile per hour speed zone and there is no evidence that defendant was e\r- 
ceeding tlie speed limit in tlie zone in which the accident occurred, since only 
negligence which ~~rosimately  causes or contributes to the injury in suit is of 
legal import. IVcbb 1;. Clark, 474. 

Evidence tending to show that defendant drove off the highway a t  a slight 
c u r e ,  bounced down a drainage ditch some 484 feet before bringing the truck 
to a stop in an undamaged and upright position, that defendant's passenger was 
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throxvn from the truck to his fa ta l  injury and tha t  shortly after the accident de- 
fendant was too intoxicated to ~ a l l i  unaided, held  sufficient to sustain plaintiff's 
allegations tha t  clefendant was  guilty of recliless driving, G.S. 20-140, constitut- 
ing negligence per sc. 1Zunlc 2;. L i ~ ~ d s c ~ ,  556. 

9 41f.  Sufficiency of Evidence and Nonsuit on Question of Negligence in 
Following too Closely and in Hitting \'chicle Ahead. 
Issuc of nr,qligence in sliirlding on snow into rehicle stopped o n  high~vay 

held for jury under the evidence. S a m d c r s  c. I l~urre t z ,  200. 
Evidence tliat clefrndm~t's car,  headed west. was yarlied, ~vi t l i  the l~arli ing 

lights burning, on the south sitle of the highway, extending 4 to 4'5 fcet onto 
the hard  surface, thnt i t  could be seen some 200 feet to the west f i o ~ n  vhich  
plaintiff al~pl'oaclreil, mid that  plaintiff's vehicle left skid n~a r l i s  for some 145 
fcct before ii~ipact in such nl;lnner a s  to i i~dicate loss of cwntrol, and collided 
with defendant's car, hcld  sufiicient t o  be submitted to the jnry on the issue of 
plaii~tiff's negligence upon defentlant's coni~terclainl for (laillages to his car. 
EIt1glr cs  2;. T'cstal,  500. 

9 4 l g .  Sufficiency of Evidence and Nonsuit on Question of Segligence 
at Intersection. 
Evidence favorable to plaiutib tending to shorn that  defendant approached 

the intersection with the traHic control signal on green, in heavy fog, in a 35 
mile per hour zone, a t  u slwecl of wlue 35 to 50 niilrs per hour, and. upon seeing 
plaintift"~ cnr, 17-hicli hncl i~ i~ l~ roac l i c~ l  f r i m  the ol~yosite direction. making a left 
turn,  applied licr brnlies ulid sliidded for a distance of some 93 feet and collided 
with the  right front of plniutifr's car, which had turned left into defendant's 
lane of travel, lic'lrl sufficient to be snbmittetl to the jury on the issue of defen- 
dant's negligmce. G r c w ~ e  2'. ~ l I r r c d i t h ,  158. 

Testimony of the driver 011 n dominant highway tha t  he entered a n  inter- 
section a t  40 miles per lionr after seeing the  driver on a servient high~vay stop 
before the intersection, and tha t  he  traveled 100 feet without again obse r~ ing  
the car stopl~etl a t  the intersrxction, is l~cltd sulficient to be subnlittcd to the  jury 
on the issue of the negligcuce of the d r i ~ e r  along the do111in:int higlimiy in a n  
action to recover for injuries resulting from a collision of the cars in the inter- 
section. Santiid I;. E c a m ,  303. 

Evidence llcld for jury on issue of negligence in failing to yield right of 
way a t  intersection. Cogclcll v. T a y l o r ,  424. 

Evidence 1ieItl for jnry on question of whether excessive speeil in entering 
intersection was l)rosiniate cause of collision. Jones  C. Horton, 5-49. 

§ 41h.  Sufficiency of Evidence of Negligence in Turning. 
Plaintiff's evidence tending to show tliat defendant driver saw a tractor- 

tanker, driven by plaintifl'. following him when i t  was  some 300 or 400 feet be- 
hind him on n straight high\v:l)-, tha t  aftcr rtril-ing sonic? distance tlefendant at-  
teni1)terl to turn l ~ f t  into a 11rivate driveway withont again looking bncli or cs- 
ercisi~lg ally care to see thnt the, niovrnicnt c~mlil be nlaile in safety, tha t  not- 
13-ithstanding l~lnintifl' clrivcr, in attenipting to pass, blew his air  horn three or 
more times. defendant cou t i~~ued  to trrrn left, nurl thnt the collisiou occurred on 
the d r i ~ e r ' s  left side of tlie 11igliwa$, hcltl  snfficient to be subnlitted to the jury 
on the issue of defnidrnt's negligence. Oil Co. ,c. Miller ,  101. 

5 41 j .  Sufficiency of Evidcnce of Segligence in Skidding. 
Evidence tenili~lg to show that the highway in the area  of the skidding was  

dry  except a t  the intersection of a rum1 road v-here something had "run across 
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the road" or water had drained from the rural road, and that plaintiff passenger 
did not see the ice until just before the accident, and that the driver, operat- 
ing the vehicle a t  lawful speed, loct control when the ~eh ic le  skidded on the ice, 
resulting in the injury in suit. held insufficient, withuut evidence that the skid- 
ding was due to negligent ciefault, to be submitted to the jnry on the issue of 
negligence. TT7ebb 2;. Clark,  474. 

§ 411. Sufficiency of Evidence of Negligence Str iking Pedestrian. 

Eridence tending to 4 m v  that defendant n a s  operating his vehicle a t  night 
without lights, or with iinllroper lights, that he saw a bus which he knew was 
returning children to tlieil homes after a baslietball game stol~ped to the right 
of the highnay, that defendant continued to travel at a ,<peed of about 43 miles 
per hour, did not see plaintiff, a fifteen year old girl, ~ 1 1 o  had alighted from the 
bus and n a r  crossing the highnay in front of the bus tonard a n  intersecting 
rural road, until she was some three car lengths away, and that defendant's 
car left skid marks some 32 feet before impact and some 90 feet thereafter, held 
sufficient to be subinitted to the jury on the issue of defendant's negligence. 
Reeaes e. Cutnpbell,  224. 

Evidence tending to shorn that an hour to an  hour and a half prior to the 
incident in question intestate was qeen in a normal condition some three huu- 
dred yards awaF from the scene, that intestate was 35 years old and in good 
health, and that intestate was ljing prostrate on the highway in defendant's 
lane of travel when his body was run over by the car driven by defendant, held 
insufficient to be submitted to the jury in an action for wrongful death, since 
the evidence leaves in mere conjecture whether intestate mas alive at the time 
he was struck by defendant's car. Sanders  2;. Polk, 309. 

§ 41p. Sufflciency of Evidence of Ident i ty  of Driver. 

Testimony of statement of defendant after the accident recounting what 
happened a t  the time of the accident while be was driving the car held sufficient 
to be submitted to the jury oil the question of the identity of defendant as the 
driver, not~vithstancling defendant's testimony that another was driving. S. v. 
Duncan, 123. 

The identity of the driver of the vehicle a t  the time of an accident may be 
established by circumstantial evidence, but the evidence in this case held insuffi- 
cient to be submitted to the jury on the question of whether defendant's intes- 
tate m s  driving at  the time. Crisp 2;. dfed l in ,  314. 

Testimony that a named person was seen driving the car on five or more 
occasions during the four hours or so prior to the wreck, the last occasion being 
within a few minutes of the time of the accident, held sufficient to be submitted 
to the jury on the question of whether the named person mas driving a t  the time 
of the accident. Rcc tor  2;. Rober t s ,  321. 

Circumstantial evidence of defendant's identity as the driver of the car at 
the time in question, held sufficient to be submitted to jury. S. 2;. Wilson ,  373. 

§ 42c. Nonsuit for  Contributory Negligence i n  Stopping o r  Parking. 
Evidence that plaintiff, driving in light snow on a higli~vap having ice and 

snow in spots thereon. stopped on his right side with his left wheels on the hard- 
surface because stalled vehicles blocked his lane of travel, and left his truck so 
standing for a period of some five minutes \vhile he rendered aid to the op- 
erators of the stalled vehicles, there being lights on the truck burning through- 
out the period, and was hit as he returned to hi? vehicle and was ready to move 
forward, held not to show that such stopping was a proximate cause of injuries 
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sustained rr11en defendant's vehicle skidded into the rear of plaintiff's vehicle. 
Sazirtders v. W a r r e n ,  200. 

§ 42d. Nonsuit for Contributory Negligence in Hitting Vehicle Ahead. 
Evitlel~ce tending to show that defendant's truck, approaching from the op- 

posite direction, suddenly r an  to its left across the highway in front of the ve- 
hicle preceding plaintiff, tha t  the dr i rer  of the vehicle preceding plaintiff was  
able to stop without hitting the  truck, but that  plaintiff mas unable to stop be- 
fore hitting the preceding vel~it le,  71eld suffi~,ient to sl lo~v tha t  r~laintiff was  fol- 
loning the preceding vehicle toc cloqely and tha t  she w ~ i :  not l i ee~~ inq  n proper 
looli<~ut, con\tituting contrLbutory negligence ns a matter of l a ~ v .  B u r n e t t  a. 
Co1 b c t t ,  341. 

5 42e. hTonsnit for Contributory in Pollowing and Passing 
Vehicle Triweling in Same Direction. 
Evidence held not to sllo\v tha t  phintiff was  guilty of contribntorg negli- 

gence a s  n niattcr of 1;1w in crossing yello\v line to ~ I R S S  1)receding vehicle. Oil 
Co. z. JIiTlcr, 101. 

§ 42g. Contributory Negligence in Failing to Yield Right of Way at 
Intersection. 
E r i d ~ n c e  7lcld not to show contribntory negligence aq a matter of law on 

par t  of l~laintiff. Cogdcll v. T a ~ T o r ,  424. 

§ 4811. Nonsuit for Contributory Negligence in Turning. 
Evidence tending to show tlrnt plaintiff faced \\it11 a qrecn traflic control 

signal, ap1)roached an  intelsection in I i e a ~ y  fog. tha t  before attenlpting to lnake 
a left turn a t  the intersection he sto1)prd and loolcecl clo\vn the higlnvay and, see- 
ing no apl)rvathinq car, put 11;s :~ntomobile in low gear and entered the inter- 
section a t  a speed of 10 miles per hour, and that ,  a s  he Tvaq a t ten~yt ing to make 
a left turn into the intersecting street, he n a s  struck by detendant's car  which 
had apl~roached from the ol~posite d i r c c t i o ~ ~  a t  excessive sperd, is hrld not to 
s h o ~  contributory ~~egligence on the pnr t  of plClintiff a s  a matter of law. Greene 
G. Nercdi t lr ,  178. 

3 42k. Xonsuit for Contributory Negligence of Pedestrians. 
Evidence tending to show that  plaintiff' pedestrian could see a ca r  ap- 

proaching from the \vest for n distance of some 800 feet, that  she stopped be- 
fore a t t e~n l~ t ing  to cross the highway tona rd  a n  intersecting rura l  road, tha t  
she failed to i e r  defendant's car approaching from the west because i t  did uot 
llnve lights burning or had improper lights, and tha t  she n a s  strnck by defen- 
dant's car nl the north traffic lane, held not to disclose contributory negligence 
a s  a matter of law on the pnrt of plaintiff. R c e v e s  v. CanzpbcZZ, 224. 

§ 43. Sufficiency of Evidence of Concurring Kegligence and Nonsuit for 
Intcrrening Segligence. 
I*:ridmce that  n third vrhicle entered an  intersection from defendant's right 

and turned right, causing clcfentlant to lose control and collide with l~laintiff's 
vehicle. which appronclied from the oylmsite direction, 71cld not to insulate de- 
fendmlt's neg l ig r~~ce  in nl~prnncl~ing the intersection at excessive specci, nor does 
it cmtitlc defendant to rely upon tlie tloctrine of su~ltlen emergency if defen- 
dant's excessive sl~eed contributed to the ernc>rgency and wns the proximate 
cause of defendant's inability to control his vehicle. Joncs 1;. H o r t o ~ ,  349. 

§ 46. Instructions in Auto Accident ('ases. 
It iq error for court to cliarge law 11:rving no l~ertinencr to  facts in eri- 

dence. 9. c. Dii~icat i ,  123. 
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9 49. Contributory Negligence of Passenger. 
Eridence held to disclose contributory negligence as a matter of law on 

part of passenger voluntarily riding and continuing to ride with intoxicated 
driver. Bank u. Lindse~,  683. 

§ 52. Liability of Owner for Driver's Negligence in General. 
The owner present in the car as  a passenger is ordinarily liable for the 

negligence of the driver, and this rule extends to a person permitted to drive by 
the olvner's agent who is present in the car. Rector v. Roberts, 324. 

§ 54f. Sufficiency of Evidence and Nonsuit on Issue of Respondeat 
Superior. 
The presumption created by G.S. 20-71.1 merely takes the issue of agency 

to the jury and does not alter the burden of proof or warrant a directed verdict. 
Moore v. Croclier, 233. 

§ 53. Family Purpose Doctrine. 
Where the son is using the automobile provided by his father for famiIy 

purposes and, being present as a passenger in the car, pern~its another to drive, 
the son is liable for the driver's negligence under the doctrine of agency and 
the father is liable therefor under the family purpose doctrine. Rector v. 
Roberts, 324. 

§ 55.1. Action by Owner to Recover for Damages to Vehicle. 
In  the owner's action against the driver of the other car, G.S. 71.1 does not 

warrant nonsuit on the ground that the negligence of the driver of the owner's 
car is imputed to him when there is evidence that the driver had borrowed the 
car on a purely personal mission. Hoore v. Crocker, 233. 

8 59. Sufflciency of Evidence and Nonsuit in Homicide Prosecutions. 
Evidence held sufficient to be submitted to jury on issue of culpable negli- 

gence and identity of defendant as driver of car. S, v. Duncan, 123. 
Evidence that defendant, while highly intoxicated, drove his truck off the 

highway into a ditch and that the truck proceeded along the ditch some 544 
feet before striking a bank and stopping, that defendant and his companion were 
thrown out of the vehicle some 73 feet before it stopped, resulting in fatal in- 
jury to the passenger, held sufficient to be submitted to the jury and sustain a 
conviction of involuntary manslaughter, notwithstanding defendant's explana- 
tion that he "believed" the steering rods became loose, there being no evidence 
that the steering mechanism or the brakes were defective. S. v. Lindsey, 588. 

8 64. Elements of OfPense of Reckless Driving. 
The violation of G.S. 20-140 either by driving upon a highway without due 

caution and circumspection, or by driving at  a speed or in a manner so as to 
endanger any person or property, is culpable negligence, but the mere uninten- 
tional violation of a statute governing the operation of a motor vehicle, unless 
accompanied by excessive speed or a heedless disregard of the s a f e t ~  and rights 
of others, does not constitute reckless driving. S. 1;. Dupree, 463. 

§ 63. Prosecutions for Reckless Driving. 
Eridence tending to show merely a collision resulting from defendant's act 

in veering to the left of the center line of the highway and colliding with a ve- 
hicle traveling in the opposite direction, without evidence of unlawful speed or 
any other act of negligence except the violation of G.S. 20-148. is insufficient to 
be submitted to the j u r ~  in a prosecution for reckless driving. 8. v.  Dupree, 463. 
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7 .  Sufficiency of Evidence a n d  Nonsuit in Prosecutions fo r  "Drunken 
Driving." 
c 11deuce .' that defendant n-as alone in an automobile, and was found in the 

car in a yard some four uiles froin the club he had left, is sutficient to raise the 
inference that defelldant 11ad drive11 the car on a public highwn~.  S. v. Gra lmn ,  
228. 

Eridencc tending to show that defendant rras seen driving his truck some 
30 ininutes before a highway patrolman reached the scene of the accident, that 
defentlant Im1 then been wrested and was in the custody of a deputy sheriff, 
that defendaut \ \as  in a higl l l~ intoxicated condition and that no intosicating 
liquor was found in or about the vehicle, is  held sufficient to support an  in- 
struction in regard to the law if defendaut a t  the time of the accident was drir- 
ing while under the influence of intosicating liquor. S. v. Lindsey, 588. 

1 Competency of Evidence i n  Prosecutions fo r  "Drunken Driving." 
E~idence of results of breathalyzer test held  competent. S. v. Powell, 73. 

3 76. "Hit a n d  Run" Driving. 
I n  a prosecution on an indictnlent charging that defendant mas the driver 

of a car inrolred in a collision resultinq in injury and death to sis named per- 
sons, and failed to stop at the scene of the accident in violation of G.S. 20-166- 
( a ) ,  and failed to qive his name and address and license nuinber to the six per- 
sons injured and lrilled, G.S. 20-166(c), held, the fact that none of the persons 
inj~ired in the accident dies as a result thereof does not disclose a fatal rari- 
ance, i t  being wfficicnt to sllhtain conviction on both counts if the State intro- 
duces e~idence that tlie persons nanlerl \verc> injured. S. v. Wilson, 373. 

Evidence of defendant's identity as drirer of "hit and run" car held for 
jury. I b l d .  

G.S. 20-lGG(b) is not limited to streets or highmays, and therefore the 
failure of a warrant or indictment for this offense to aver the street or highway 
where the collision occurred is not fatal. S. 2;. Smith, 675. 

The reqnirernent of G.S. 20-166(b) that a motorist whose vehicle is involved 
in an accident resulting in property damage must stop is not limited to a nio- 
toriet a t  fault in causing the accident, the purpose of the statute being to re- 
quire a motoriat to stop awl identify himself to facilitate inrestigatiou. Ibid. 

BANKS AND BXUIiIXG. 
3 10. Liability of Bank  i n  Paying Checks. 

A bank paging a forged rlieck nlay not recorer such payment from the 
payee unless the pnyce is a t  fault in tnliing or negotiatillg the paper. Ills. Co. v. 
Notols, 444. 

Evidence hrld sufficient to show that p:~yw of check was put on inquiq as 
to whether siqnatnre was forgery. Ib id .  

The relationship between a bank and a depositor is that of debtor and cred- 
itor, and, upon thc death of the depositor, title to the accolmt rests in the de- 
positor's personal rrprcsentati~~~. for collection and administration, and the 
bank is m~dcr  dnty to see that  paynient of the deposit is made to the duly ap- 
pointed lezal rty~resentntive of the deceased depositor, G.S. 28-172, and the 
bank's pas-n~cnt otherwise does not discharge the bank's liability to the estate. 
Monroe a. Dicielihoffo', 538. 

BASTARDS. 
§ 5. Competency of Evidence i n  Prosecutions f o r  W i l f d  Refusal  to 

Support. 
Married woman may not testify as  to nonaccess of husband to bastardize 

her child. S. u. TITade, 144. 
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§ 11. R i g h t  to Custody. 
The putative father of a n  illegitimate child may defeat the right of the 

child's mother to its custody only by showing that the child's mother, by reason 
of character or special circumstances, is unfit to hare its custody, and that 
therefore the welfare of the child orerrides her paramount right to custody. 
Jolly v. Queen, 'ill. 

Where the court finds that the mother of an illegitimate child is a fit and 
suitable person and is capable of taking care of her child, i t  may not enter a n  
order awarding custody to the child's father, even upon finding that such award 
is to the best interest of the child, there being no findings to justify a conclu- 
sion that the mother had forfeited her paramount right. Ibid. 

BILL O F  DISCOVERY. 

§ 1. Examinat ion of Adverse P a r t y  in General. 
In  a n  action by a passenger against the carrier to recover for injuries in 

a n  accident, the passenger is not entitled to compel a n  agent of the carrier in 
an adverse examination prior to trial, G.S. 8-89, to disclose information on the 
driver's report of the accident upon which the carrier based its report to the 
I.C.C., since to do so would render meaningless the provisions of 49 U.S.C.A. § 
320(f) ,  l ~ r o ~ i d i n g  that the I.C.C. report should not be admitted in evidence in 
any suit or action for damages. Craddoeh; I;. Coach Co., 380. 

In an action by a passenger against the carrier to recover for injuries in 
an accident, the passenger is entitled to require the carrier to disclose the names 
of other passengers on the bus a t  the time of the accident. Ibid. 

§ 4. Introduction of Examinat ion i n  Evidence. 
Testimony elicited on adverse examination in one case is not competent 

upon the trial of a companion case instituted by a plaint= who is a stranger 
to the prior action. Glenn v. Smtih, 706. 

BURGLARY AND UNLAWFUL BREAKINGS. 

8 2. Breakings Other  T h a n  Burglarious. 
G.S. 14-54, as  amended, constitutes unlawful breaking or entering a build- 

ing a  felon^ when such breaking or entering is done with intent to commit a 
felony or other infamous crime therein and a misdemeanor in the absence of 
such felonious intent, and constitutes the misdemeanor a less degree of the of- 
fense. S. v. Jones, 134. 

§ 2.1. Indictment.  
An indictment for a n  unlawful breaking with intent to steal should desig- 

nate precisely and accurately the occupant of the building and the owner of the 
personal property therein. 8. v. Jones, 134. 

§ 4. Sufficiency of Evidence a n d  Nonsuit. 
Evidence of defendant's guilt as  aider and abettor held for j u r ~ .  LS. v. 

Bryant, 64. 

5 5. Instructions. 
Where there is evidence that defendant unlawfully broke into and entered 

a building, but the only evidence of any felonious intent in doing so is entirely 
circumstantial, i t  is the duty of the court to submit the question of defen- 
dant's guilt of the misdemeanor of breaking and entering without felonious in- 
tent, this being a less degree of the crime presented by the evidence. S. v. Jones, 
134. 



ANALYTICAL INDEX. 

CASCELLBTIOS ASD RESCISSION OF INSTRUMEKTS. 

I .  Sufficiency of Evidence, Nonsuit and Directed Verdict. 
Evidence held insufficient to be submitted to j u ~  in ~vife's action to rescind 

conreyances made ~ ~ u r s u a n t  to deed of separation on ground of fraud or duress. 
Joyner v.  J o ~ ) l o ' ,  27. 

CARRIERS. 

8 6. Common Vse of Facilities and Lease of Equipment. 
Evidence held for jury on question of mhether lessor or lessee carrier was 

operating ~ehicle  at  time in question. Grisson~ v. Haulers, 430. 

5 18. Liability for Injury to Passengers. 
In  an action hg n pns.enger against the carrier to recover for injuries in 

an accident, the passenger is not entitled to con~pel an agent of the carrier in 
an adverse examination prior to trial. G S. 8-89, to disclose information on the 
driver's relmrt of the accident upon nhich the carrier based its report to the 
I.C.C., since to do so would render meanincleqs the provisions of 49 U.S.C.A. $ 
3%0(f) ,  providing that the I.C.C. report should not be admitted in evidence in 
any suit or action for damages. Craddock v. Coach Co., 380. 

In an action by a passenger against the carrier to recorer for injuries in 
an accident, the passenger is entitled to require the carrier to clisclose the names 
of other passengers on the bus at  the time of the accident. Ibid. 

CHATTEL MORTGAGES AND CONDITIONAL SdLES. 

9 1. Form, Requisites and Construction in General. 
Instrument held lease agreement and not conditional sale. Leasing Gorp. 

v.  Hall, 110. 

§ 12. Liens and Priorities. 
Where the purchaser of a motor vehicle executes a chattel mortgage which 

is registered prior to the aclmomledgrnent of the assignment of the certificate of 
title by the seller and the forwarding of an application for a ncw certificate to 
the Department of Motor Vehicles, the chattel mortgage does not create a lien 
on the vehicle, since the purchaser, a t  the time it  was executed, did not hare 
title, and the instrument can operate only as a contract to execute a chattel 
mortgage upon the acquisition of title. Bank 2;. Notor Co., 568. 

CONSPIRA4CY. 

§ 3. Xature and Elements of Criminal Conspiracy. 
A con~pirncy to connni~ a felony is a ff>lony. 8. v. Slston, 398. 
One person alone may not be guilty of the crime of conspiracy, and there- 

fore when all but one of the conspirators n:~mecl is granted a new trial for the 
admission of incoml~etent eridenee a new trial mnst be awarded as to all, and 
if upon the retrial insufficient competcnt evidence is introduced aqainst the 
others and they are acquitted, the conviction of the lone defendant may not be 
a l l o ~ ~ e d  to stand. S. 2;. Littlejohn, 571. 

8 3. Relevancy and Competency of Evidence. 
In  a prosecution for conspiracy to commit larceny, a declaration of one of 

the alleged conspirators narrating the consgirnc,~ and the part taken by each, 
which declaration is made after the commission of the larceny and the sale of 
the stolen pro pert^, is incon~petent and prejudicial as to the others a s  an eg 
parte declaration, the acts and declarations of one conspirator being competent 
as against the others only when made during the existence of the conspiracy 
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and in the furtherance of the  conlmon design, and when the existence of the con- 
spiracy is established by evidence a l~undc.  6. %. L~ttleloRn, 571. 

$j 6. Sufficiency of Evidence and Nonsuit. 
Where there is  evidence tha t  one defendant stole certain tires, transported 

them in the vel~icle of another defendant and sold them, statements by the other 
defendants that  on the alleged date they accompanied the first defendant to sell 
the tires and receired a certain amount each, but that they had no part  in the 
theft of the tires, does not amount to a n  admission of conspiracy to commit the 
crime of larceny. S. v. Littlejohn, 571. 

8 8. Verdict and Judgment. 
Sentence for conspiracy to commit murder cannot exceed 10 years. S, v. 

Alston, 398. 

COXSTITUTIOXAL LAW. 

$j 1. Supremacy of Federal Constitution. 
The Supreme Court of ?;art11 Carolina is the supreme arbiter in the con- 

strnction of the State Constitution and l a m  but must accept the interpretation 
of the Supren~e Court of the United States with regard to a defendant's rights 
under the Federal Constitution; nerertheless, Federal Courts inferior to the 
United Stater Snpre~ne Court have no authority to reriew and reverse the de- 
cisions of the State Supreme Court, even in regard to questions arising under 
the Federal Constitution. B. a. Barnes, 517. 

§ 4. Right to Attack Constitutionality of Statute or Ordinance. 
TThile ordinarily the constitutionality of a criminal statute may not be 

tested by injunction proceedings, this rule is subject to exception if the enforce- 
ment of a statute or ordinance would result in irremedial injury to property or 
personal rights. Stc~plus Co. v. Pleasants, 630. 
$j 5. Separation of Powers. 

The jurisdiction of the Supreme Court is  conferred and defined by the 
Constitution. and G.S. 62-80, providing tha t  a n  appeal from a n  order of the Ctil- 
ities Commission approving an  increase in the rates and  charges of a public 
utility should be direct to the Supreme Court, is unconstitutional a s  being in 
conflict \Tit11 the provisions of Article IV of the Constitution of Sor th  Carolina, 
both before and after the 1962 Amendment. Utilities Conzrrt. 2;. Pinishuzg Plant. 
416. 
§ 6. Legislative Powers. 

FT11ile the legislature may create a presumption to be applied in the con- 
struction of instruinents executed prior to the enactment of the statute, its 
Wmer to create qurh presumptions or inferences is not unlimited but i t  may 
create only those 1,resumptions or inferences wl~icll ha re  some reasonable rela- 
tion to the facts upon nliich they arise. Trzrst Co. v. Andrews, 531. 
§ 18. Right to Peacefully Assemble. 

Citizens have tile right to n-semble peacefully for a lawf111 purpose: never- 
theless. eren t11ollgh a n  assembly be la~vful  initially it rimy become a riot if a t  
any time its members ac t  with conlnmn intent in committing unlawful or dis- 
orderly acts in such a nlanner a s  to threaten a breach of the peace. S, v. Lea) y, 
51. 
§ 23. Vested Rights and Due Process. 

If a cause of action is barred it cannot be revived by legislative act extend- 
ing the period of limitation. Jetcell v. Price, 459. 
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The General ,4ssembly may not diminish a vested interest by artificially 
increasing the class in which tlie estate has vested. Trust Co. v. Atzdrcws, 531. 

5 24. What  Constitutes Due Process i n  General. 
Creation of metropolitan aanitary dislrict composed of sanitary districts 

and niuiiicipalities u ~ o n  a ~ o t e  of the governing bodies of the districts and the 
municipalities, and without a rote of the residents, does not ~ i o l a t e  constitu- 
tional guarauteeh. Scarbo~ough v. Adallls, 621. 

3 33. Self-Il~crilnination. 
Introduction of results of breathalyzer tests does not violate right 

illcriminate self. S. c. Potcell, 73. 

§ 36. Cruel and  Unusual Punishn~ent .  
Sentence nithin that allowed by statute cannot be cruel or unusual 

Constitutional sense. S. V. Slade, 70. 

CONTEJIPT OF COURT. 

3 3. Wilful Refusal t o  Obey Lawful Order of Court. 

not to 

in the 

In order to supl~olt a co~umit~nent for contempt for failure to pay into 
court sums dlrected by prior order, the court must find facts in regard to de- 
fendant's aszets and liabilities and his ability to pay and work, sufficient to 
support a finding that the failure to pay mas wilful. Gorrell v. Gor~ell, 403. 

CONTRACTS. 

5 4. Consideration. 
Where the parties make reciprocal promises and one of the parties fullills 

his promise, tlie law mill not permit the other promisor to avoid his obligation 
on the ground that lie received no consideration. Casualty Co. v. Fundelburg, 
131. 

§ 6. Contracts Against Public Policy. 
The fact that a contract bctween a metropolitan district and the munici- 

palities and sanitary districts within its boundaries in regard to the operation, 
control, and finnncinq of the inetropolitau sanitary district provides that the 
contract should continue in force so long as the district's disposal system re- 
mains in existence and operation, is valid and is not against public policy, since 
the TerS nature nnd exigencies of the problem require contracts continuing for 
an indefinite time. Scarborouyh v. Adams, 631. 

$j 12. General Rules of Construction. 
Where tlie terms of a colitract are not ambiguous no question of legal in- 

terlretation arises. d~nolrl v. Cliarlcs E'ntelp? ises, 91 
A contract will he cons:rnetl to g i ~ e  eKect to the intent of the parties as  

ascertained from the langnaqe used considered in the light of the subject mat- 
ter, the end in view, tlie purpose sought, and the situation of the parties at  the 
time. Scll v. Hotcltkiss, 183. 

Arubiquity in a contrnct will be resohed against the party who prepared 
the instrument. I b ~ d .  

Where no time is fixed for the termination of a contract it will continue 
for a reasonable t;nie, talrin: into acconnt tLt1 yurpoaes tlie parties intended to 
accomplisli. SLUI Z I ~ I ) O ~ I ~ ~ L  2.. A ~ U ~ I I S ,  631. 

3 14. Third Par ty  Beneficiaries. 
stiancer to a contract n ~ u y  not assert any rights thereunder unless he is 
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a third l ~ a r t y  beneficiary, and the test of whether he is the third party bene- 
ficiary is whether the parties to the agreenlent intended he should receive a 
benefit therefrom which might be enforced in the courts. Prodzicts Corp. v. 
Sanders, 234. 

3 20. Impossibil i ty of Pe r fo rmance  a s  Excus ing  Nonperformance.  

Where a contract excuses performance upon the happenings of certain con- 
tingencies, it is  the duty of the parties to exercise reasonable care to obriate 
the happenings of such contingencies. Arnold v. Cliailes Enterprises, 92. 

Defendants' eridence held insnfficient to show the exercise of care to avoid 
contingency rendering performance on their part  impossible. Ibid. 

Piaintiff manufactured pursuant to contract certain plpvood products to 
defenclant's specifications for use in defendant's mnnufacturing operations. Held: 
The occurrence of a lire destroying defendant's mnnufacturing plant so tha t  de- 
fendant no longer neeclecl the plywoorl is no defense to plaintiff's action to re- 
cover damages for  defendant's refwal  to pay the account. The doctrine of frus- 
tration applies when the subject matter of the contract is destroyed by fire, oc- 
curring without fault, rendering performance impossible. Rechrest v. Fur?zitwe 
Co., 216. 

8 25. B u r d e n  of Proof  i n  Actions o n  Contrac ts .  

The burden is on the party failing to discharge a contractual obligation to 
prove tha t  such failure came within the prorisions of the contract escusing non- 
performance. Arnold v. Charles Enterprises, 02. 

Nonperformance of a valid contract is  a breach thereof and subjects the 
par@ failing to perform to liability unlcss he carries the burden of showing a 
legal excuse for non~~erformance.  Sechrest c. Flinzitzc~e Co., 216. 

5 29. Measure  of Damages  f o r  B r e a c h  of Contrac t .  

Where the contract provides tha t  each party should be entitled to 30% of 
the proceeds of the ticket sales for the contemplated concert, the measure of 
damages for breach of the contract is  5057 of the ralue of the  tickets sold, 
without deductions for any unespended pron~oting or advertising costs, the gross 
receipts anti not the net profit being the determillatire figure under the  contract. 
Brtlold 2;. Cltarles Enterprises, 92. 

CONVICTS AND PRISONERS. 

8 1. Sta tu tes .  

During the period between the pronouncement of the  judgment and the 
racation of such judgment defendant's de fnc fo  status is that  of a prisoner 
serving a sentencc; from the mcation of the judgment until judgment is pro- 
nounced upon defendnnt's retrial, defendant haring failed to give bond, defen- 
dant's status is that  of a prisoner under indictn~ent awaiting trial. S. v. Weaver, 
681. 

COSTS.  

8 4. I t e m s  of Costs. 
Upon recorery of judgment in a n  amount less than one thousand dollars by 

the husband against the wife for s u m  expended for medical expenses made 
necessary by the wife's n~gl igent  injury of their child, the  court map allow a 
sum for the husband's counsel fee to be taxed a s  pa r t  of the costs. Poster v.  
Foster, 694. 
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§ 1. P o w e r s  i n  General .  
Neither counties nor municipalities ha re  any inherent powers and have 

power to enact police requlations orlly pursuant to statutes delegating to them, 
respectively, a portion of the State's police power, and therefore the power of 
counties and the power of municipalitiei: to enact such regnlations, being derired 
from separate slatntes, a r e  not the same. Burplus Co. v. Pleasants, 650. 

§ 5.1. Ordinances.  
Statute permittinq desi:natcd counties to enact Sunday ordinances held 

void a s  specinl act  relating to trade. Surpltts Go. v. Pleasa~lts,  650. 

5. f i s c a l  Jl lanagement a n d  Debt.  
G.S. 183-324 expressly prorides tha t  all general or special lams inconsistent 

therewith a r e  inap~)licnble, and  G.S. 133-310 specifically permits the bond reso- 
lution of a sanitary dictrict to cont:tin yroriqions for the ui:e and disposition of 
the relenues of thc qy4tem and the creation and mnintenance of reserves and  
sinlring funds, and therefore the provisions of CII. 4 Public-Local Laws of 1937 
tha t  the Sinking Fnnd Commission of Buncombe County should h a w  custody 
and mnna;ement of the sinlring, r e l o l ~ i n g  or other funcls for  the payment or re- 
tirement of bonded indebtedness is  not applicable to the bonds of a metropolitan 
sanitary district. Scarborough v. A d a m ,  631. 

COURTS. 

2. Ju r i sd i c t ion  i n  Genera l .  
A challenge to jurisdiction may be made a t  any time, even in the Supreme 

Court. Askctc; v. Tire Co., 168. 

13. Tern i s  of In fe r io r  Courts.  
Where the  length of the term of an  inferior conrt is not specifically stated 

by stntnte other than it shall continue until the business before i t  is  disposed 
of, the  tern1 cannot last beyond the time filed for the nes t  succeeding term un- 
less a tr ial  is  then actually in progress, and in any event the term terminates 
when the judge leares the bench, and therefore where judgment is entered on 
Christmas E r e  the term expires on tha t  day upon the  court leaving the bench 
for the  Christmas holidays. S. v. Lawrence, 220. 

5 !20. W h a t  L a w  Governs  - Law of  Th i s  a n d  O t h e r  Sta tes .  
The law of this State governs all matters of procedure in a n  action brought 

here on a contract executed in another state and calling for performance in a 
third state. d ~ n u l d  v. C17arle.s Enterprises, 92. 

Where there is no difference between the law of the state in which the con- 
t rac t  mas executed and the law of the s ta te  in vhich  it was  to be performed, 
there is no necessity of determining which law should be al~plied. Ibid.  

Ordinarily, the law of the forum controls a s  to the burden of  roof. Ibid. 
Where state in \rl~icll accidmt occurs tloeu not permit wife to sue husband 

in tort ,  she may not do so in action instituted here, nor may original defendant 
join him for contribution. Petrcn v. Tank Lincs, 230. 

CRIJIE AGAINST NATURE. 

§ 1. E l e m e n t s  a n d  Essen t i a l  of t h e  Offense. 
The crime against nature is sexual intercourse contrary to the order of na- 

ture. S .  c. IInl zcmti, 746. 
G.S. 14-202.1 docs not repeal G.S. 14-157 but is supplementary thereto and 
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was enacted for the purpose of providing eyen broader protection to children. 
Ibid. 

8 2. Prosecution and Punishment. 
Evidence in this case held sufficient to sustain conviction of defendant of 

vommitting the crime against nature with a male person. S. a. Harwood, 746. 
Upon the trial of a n  indictment charging defendant with committing the 

crime against nature, defendant may be convicted of an attempt to conlmit the 
offense, which is an infamous act within the meaning of G.S. 14-3 and is punish- 
able as  a felony. Ibid. 

CRIblINAL LAW. 

§ 2. Intent; Wilfullness. 
"Intent" and "wilfulness" are mental attitudes which a re  seldom capable 

of direct proof but must ordinarily be established by circumstances from which 
they may be inferred. 8. a. Arnold, 318. 

"Wilful" a s  used in criminal statutes means the wrongful doing of an act 
without justification or excuse. Ibid. 

§ 9. Aiders and Abettors. 
In order for a person who is present a t  the scene of the crime to be guilty 

as an aider and abettor there must be some evidence tending to show that such 
person, by word or deed, gave active encouragement to the perpetrator, or by his 
conclnct made i t  lmon-n to the perpetrator that he was standing by to render as- 
sistance when and if i t  should be necessary. S. v. Bruton, 488. 

§ 18. Jurisdiction of Superior Court on Appeal. 
Where the statute establishing a county court so provides, a n  appeal to the 

Superior Court by a defendant charged with forcible trespass and assault with 
a deadly weapon, misdemeanors beyond the final jurisdiction of a magistrate 
or a mayor, must be tried upon a bill of indictment. S. G.  S t e ~ e n s ,  364. 

1 9  Jurisdiction Upon Transfer of Cause Upon Demand for Jury Trial. 
Upon transfer of a cause from a municipal-county court to the Superior 

Court upon defendant's demand for a jury trial, the Superior Court acquires 
jurisdiction of the offense charged in the ~ v ~ ~ r m n t ,  but the trial in the Superior 
Court must be upon an indictn~ent, notwithstanding statutory provision that i t  
be upon the warrant. S. v. Smith, 375. 

§ 21. Preliminary Proceedings. 
Assignment of error that defendants were not permitted to examine the 

S.B I. reports and notes prior to trial cannot be sustained when defendants do 
not contend a t  any time that access to such reports n'as necessary for the preg- 
aration of their defense. S. v. Hanzilto?~, 277. 

§ 23. Plea of Guilty. 
Where it appears a t  a post conviction hearing that during the course of the 

trial the court infor~ned defendant's counsel that the court was of the opinion 
that the jury was going to convict and, if the jury did so, the court felt inclined 
to give a long sentence, that defendant was informed of the statement of the 
court, and that defendant knew that his companion in the commission of the 
offenses, when awarded a new trial, was given a suspended sentence, and that 
defenclant thereupon chaiged his plea of not guilty to guilty, Iteld the circum- 
stances disclose that the plea of guilty ~va;  not ~oluntarily made, and a nen' 
trial must be awarded. S. c. Bcnfield, 75. 
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Whcre the court finds, upon supporting eIidence, that defendant, lepre- 
wntecl by coilnsel. qigued a plea of guilty voluntarily and understandingly, the 
finding. arc couclusire and defendant's contrntion that his attoruey entered the 
plea nithout liis Bnonledqe or consent and that neither the court nor the attor- 
ney mformrd hiin of the effect of liis signing the paper writing, is untenable. S. 
1 .  u s t o n ,  398 

s 26. Former  Jeopardy. 
Where a v;lrraut for escape falls to chnrqe effectively that the offense was 

n secctnd escnlw. the doctrine of f o r m ~ r  jeolmdy prrchdes a subsequent prose- 
cution for the felony S. ? . L n w  ctlce, 220. 

Where intlictmcnt for c\cape charges date of escape antecedent date of 
sentence. the indictment is fat all^ (lefecti~l. nut1 will not support a plea of 
former jeopn~dy. S. I T r 7 i t t l c ~ .  742. 

5 39. Burden of Proof a n d  Presumptions. 
Drunlienness is ail nffillnati~e defense upon nhich clefeudant has the bur- 

t1c.n of proof, nud a I)eiwii who drinks after forming the purpose to commit a 
d i n e  14 not excused by I oluntary dluiilienness. S. v. Arnold, 348. 

§ 33. P a c t s  in Issue a n d  Relevant  t o  Issues i n  General. 
Every circnnlqtance calculatrd to throw light upon the commission of the 

offense charged is competent, the weight of such evidence being for the jury. 
9. v Honziltolz, 277. 

§ 34. Evidence of Defendant's Guilt of Other  Offenses. 
In a 1xosecutiou of a husband for the murder of his wife, evidence tending 

to sho\r that prior to the homicide he had made improper sexual advances to- 
ward the male nitness does not, standing :ilone, tend to establish defendant's 
mi l t  of 111s wife's murder, and the admission over his objection of the evidence 
tending to s l ~ o v  that he n a s  a sexual pervert. c~mphasized in the solicitor's argu- 
ment to the jury, is prejudicial error. S. v. Rinaldi, 701. 

§ 55. Blood a n d  Brea th  Tests. 
Where the persou making the test is shown to be qualified as an expert in 

the field and the manner in which the test is made meets the requirements of 
G.8. 20-130.1. the testimony of such person as to the results of a breathalpzer 
1c.t made on defendant some one-half hour after lie was apprehended driving 
a motor vehicle on a highway is competent. X. v. Pozoell, 73. 

5 71. Confessions a n d  Admissions. 
Incriminating statemcuts maJe by clefendaut are not rendered incompetent 

because of the fact that a t  the timr of making them defendant was intoxicated, 
when there is no evideuce that defendant's intoxication amounted to mania or 
that ally intoxicnnts m r e  furnished to him by officers or officials, since defen- 
(hut 's intoaicatioii goes to the weight and rredibility to be accorded the state- 
ments and uot their competency. S. 2;. Graham, 228. 

Where officers arrest defendants for an  iurestigation of a robbery in re- 
sllonse to a descriptioii given by the victim anti from information received from 
an infomer, aud narn  each defendant that ally admission made by him mould 
be used agaiust him, confessions made by tlefendants voluntarily within some 
two hours atter :rrrest are competent against c%tch respectively, notwithstanding 
defendants were uot then represented b~ counsel, the evidence disclosing that  
a telephone v a s  available to them and that neither requested that he be repre- 
sented by counsel. S. z'. Edgerton, 328. 
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After officers had served a warrant upon defendant for receiving stolen 
goods, defendant voluntarily engaged in a conversation with the officers in re- 
spect to tlie niercliandise he was charged with receiving, and in the course of 
the conversation made incriminating atlmissions, held there being evidence tha t  
the admissions were freely and voluntarily made without inducement by prom- 
ises. threats or coercion, the admission of the admissions will not be held for 
error, notwithstanding defendant was not warned that  anything he said mighi 
be used against him or tha t  he had a right to employ counsel. S. 'L'. Upcl~urc-11, 
343. 

Findings of fact  upon conflicting evidence a s  to whether a confession was 
voluntary a r e  conclusive, there being competent evidence to support the findings. 
S. v. ~11itcl1e11, 3.52. 

Where police officers in booking defendant informed him that  he had the 
right to remain silent and that anything he said might be used against him, a 
ooluntary, incriminating admission by defendant that  he was  a t  the scene of 
the  crime on the date it was conimitted, lwld competent. S. 'L'. Fletcl~er,  452. 

A free nnd voluntary confe~sion is admissible in eridence. S. v. Barnes, 617. 
I t  is not required tha t  a stateinent be rolunteerecl in order to be  voluntary. 

Ibid. 
When the findings of fact by tlie tr ial  court wit11 regard to the voluntar- 

iness of a confession a re  ~1111ported by con~peteut eritlence they a r e  conclusire 
on appeal to the colirts, both State and Federal, although the conclusions of 
law to be drawn froin the facts found are  not binding on the reviewing courts. 
Ibid. 

Where defendant clmllenges the vo1unt:lriness of a confession i t  is tlie duty 
of the trial court, in the absence of the jury. to make a full investigation, record 
the evidence. aud find the facts in regard to the circumstances surrounding the 
making of the incriniinnting stnten~euts in order t ha t  its conclusions a s  to 
whether the confession was free and T-ohntary may be reviewed and the pris- 
oner's rights protected untlcr both the State and Federal Constitutions, and when 
the court adinits a c'onfessioii in evidence over defendant's objection without ~ e t -  
tin: forth tlie predicate facts, a new trial must he a~vnrded. Ibid. 

TVhere a confession is obtained from clefendnnt after confronting him with 
stolen propert7 recovered froin his honle in a n  unlawful search without a war- 
rant,  the court must find ~vhether  such confession was actually free and volim- 
t a r r  or xliether it was triggered by the use of the articles obtained by the il- 
legal searcli. S. v. IInll, 559. 

5 74. Acts  a n d  Declara t ions  of Companions  a n d  Codefendants.  
Where tlie State's evidcnce tends to show that defendant ~ a s  on tlie out- 

side of a filling station, presumably endeavoring to repair his companion's car  
while his conq)anion vvas breaking into tlie fillilia station with intent to commit 
larceny, testimoiiy elicited by the Stnte on cross-examination of the coinpnnion 
tha t  lie did not intend to cointilit larceny when he entered the  building but tha t  
m-lien he sxw the cash register he attempted to open i t  and, npon being unable 
to clo so, undertook to take it to the automobile, held comywtent as  tending to 
throw light on the relationship and understanding betxveen the two. S. a. 
B r ~ a n t ,  64. 

5 79. Evidence  Obta ined b y  Unlawful  Means. 
The wife has  no authority to consent to a search of tlie home in regard to 

the  possessions of the husband, and therefore stolen property recovered from the 
home while the husband was lodged in jail is incompetent in evidence against 
him. S. v. Hall. 5*59. 
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Where stolen property is obtained by the unlawful search of defendant's 
home without a warrant,  mid. upon confrontation, clefendant admits he stole 
tlie property found and also admits t ha t  lie stole otlier property to which he di- 
rects tlie officers. slicli otlier property is discovered by reason of clefendant's atl- 
missions and not as the resnlt of tlic senrch, and eridence in  r e s l w t  to such 
other property is not subject to objection of  ant of a search warrant. Ib id .  

Where person in possrssion of automobile consents to search, evidence oh- 
tilined by the searrh is con~petent against l i in~ and the occulmits of the car  
notnitbstandiag the absence of a search warrant. R .  v. Hamilton. 277. 

Se:~rcli of hol~se of suipect without warmnt  renders inconipetent not only 
gun and sl!ells f o ~ ~ n d  in the house, hut also testin~ony tha t  sliells found a t  the 
scene of the crime had becn shot f ' ro~u the gnn. S. v. Stevc?ts, 737. 

5 84. Corroboration and Impcacliment of Witnesses. 
Statements made by tlie prosecuting witness shortly after the crime, which 

s t a t en~n i t s  a r e  substaniinlly ill accord with his testimony a t  the trial, a re  com- 
petelit for the purpose of corroboration, and slight rariations in tlie statements 
go to their weight and not their coniyetency. N. 2;. SOI,IYS, 470. 

9 85. Rule That Party is  Bound by Own Evidence. 
The introtlnction of exculpatory state~nents of defendant does not preclude 

the  State from showing the facts to bc otherrise.  S. ?:. l l ' i l so~~,  373. 
W11ere officers take the defendant to the cell of a confederate for the pur- 

pose of having clefendant r~pea t '  ct.rtain incriminating statements in tlie presence 
of the confederate, and the ofIicers 1)ennit d~?fendant to interrogate tlie confed- 
erate, eliciting escnl11:ltory stntcn~ents,  whereupon tlie officers stop the question- 
ing, clefendant is justified in declining to make any further statements in the 
presence of the confeder:ite, and tlie State is bound by the esculp:~tory state- 
ments in the absence of eridenve of other facts or circumstances tending to show 
them to be false. 8. .c. Bsuton, 488. 

3 88. Time of Trial and Continuance. 
The refusal of a continuance more than a month after the indictments were 

returned against defendants having counsel xvill not be disturbed. S. ?j. Han~i l -  
ton,  277. 

9 87. Consolidation of Counts for Trial. 
Where three defendants a r e  charged in separate indictments with larceny 

of specified personalty from a specified store and with breaking and entering 
and safe-breaking a t  said store. the  court lnnr properly consolidate for trial, 
tlie offenses cliarged being of the same class and so connected in time and place 
tha t  evidence a t  llle trial upon one would bt? competent and admissible a t  the  
trial of the others. S. 5. Hamilton, 277. 

3 90. Admission of Evidence Coml~etent for Restricted Purpose. 
TYlicrc the confession of each defendant is admitted solely against the de- 

fendant ~nali ing i t .  i t   ill not he assumed that  the jnry ignored the court's in- 
struction in this regard. S. 1.. EycWon, 328. 

5 03. Custody of Defendant or Witnesses, 
RIotiori to sequester the State's witnesses is addressed to the cliscrrtion of 

t l ~ p  trial court, and tlie court's refnsal of the motion will not be disturbed in the  
absence of a sh~ \v ing  of abnse. S. 7:. Hnnlilto~z, 257. 

3 98. Function of Court and Jury in (&meral. 
Evidence permitting conflicting conclusions in regard to the fact in issue 
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must be submittcxl to the jury, i t  being the function of the jury to evaluate the  
eridence and determine the truth or f a l s i t~ .  of the testimony. S. v. Riualdi, 7'01. 

s 99. Considrration of Evidence on Motion to Nonsuit. 
Where the State introdiices eridence tending to establish each essential ele- 

ment of tlie offense charged. the facf that  defendant introduces evidence a t  rar i -  
ance therewith caimot j n s t i f ~  nonsuit. S. c. J l a ~ ~ c s s ,  338. 

On nlotion to nonsuit, the eridence for the State tugether with SO n ~ u c h  of 
defendant's evidence a s  tends to clarify or eapl:~in the Stxte's evidence and 
which is not incoiisistent therewith, must he cousiderecl in the liglit most favor- 
able to tlie Stare, and defcntiant's eridence which tends to conlradict or irupcacll 
the State's erideuce must be disregarded. S. 2;. Dupree, 463. 

On ~liotion to nonsuit. the court  ill c~msidrr  not only defendant's eridence 
which esplair~s or nialces clear that  ofl'erefl by the State but also clefelidant's 
evidence which rebuts the i r ~ f e r e ~ c e  of guilt when it is not incousistellt with the 
State's eridence. 8. 2;. Bruton,  488. 

101. Sufficiency of Evidence to Overrule Konsuit. 
Circuustantial evidence establishing t ~ g  direct evidence facts raising the 

reasonnble iufere~lce of defendnuts' guilt of the offense charged is properly sitb- 
ruitteil to the jury. S. r. ham ill^^^. 277; S. v. TT7i1so?~, 305. 

Sonsnit  is l1rol1erly denied if there is substantial evidence of defendant's 
guilt of every esseiitial elemelit of the oil'ense charged, and i t  is immaterial 
whether sue11 eriderlcc is direct or circumstantial, or both. S. c. Brzitou, 4SS. 

A prinza facie w s e  takes the issue to the jnry, and nonsuit can l~o t  be 
granted on a n  affirmatire defense. S. 2'. A m o l d ,  348. 

Escnlpatory statements introduced by the State do not warrant nonsuit 
when the State introduces evidence tending to shon the facts to hare  b ~ c n  
otherwise. S. a. TT7i1son, 373. 

Evidence teudi~rg to prove the fact in issue or vliich reasonably conduces t o  
its conclusio~~ a s  a fairly logical and legiti~iiate deduction is  sufficient to be snb- 
rnitted to the jury, but rridence which raises a n ~ e r e  suspicion or conjeclure i n  
regard to the issue is i~isuficient. S. c. K i n y ,  578. 

9 104. Directed Verdict. 
Cpon motiou of defenclarlt for a directed verdict, al l  the e~ idence  upon the  

n71101e record tendiuc~ to sustain conriction will be considered in the liglit ulost 
favorable to the State. S. v. BI zrtoti, 488. 

§ 107. Instructions - Statenlent of Evidence and Application of Law 
Thereto. 
It is error for the court to charge upon a principle of  la^ having no per- 

tinency to the  facts in eridence in the case. S. v. D ~ t n c a ~ r ,  123. 
I t  is the duty of the coart to charge the jnry upon each substantial and 

essential feature of the case arising upou the eridence ~otwitl istanding tlie :tb- 
sence of prayer for sllecial instructions. S. c. Todd,  G24. 

5 109. Instructions- Submission of Guilt of Less Degrees of Cri~ne 
Charged. 
I t  is error for the court to fail to submit the question of defendant's guilt 

of a less degree of the crinie charged n-heu any aspect of the eridel~ce \rill su11- 
port a conriction of such less degree. S. v. Joncs, 131. 

But wheu there is 110 eriderlce of defc~nclant's guilt of less degrees of tllc 
crime the court is not required to submit the qnestioii of defendant's guilt of 
such less degrees. S. 1;. Fletcl~cr,  482. 
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5 1%. Motions  f o r  S e w  Tr i a l  f o r  Newly Discovered Evidence.  
Rc~)atliation by one nitness of his testimony s t  tlie trinl is not a wfficient 

basiq to inroke the court's clitrretionnry poner to order a new trial for newly 
discm ered cviilence n he11 tlie teqtiniony of w c h  witlless a t  the trial was n~ere ly  
curnulatire or corroboratire ot testinlvny g i ~ e n  by other nitnesse% S. 5.  Xor- 
row, '77. 
d motion for a ncrr7 trial for nevly  discorcred eridence iq addrewed to the 

sound diccrtlticnl of the trial court, and the court's determination thereof will 
not be rli\tnrl)ed in the abeenre of :I showing of abuse of discretion. Ibid. 

5 131. Sever l ty  of Sentence.  

Where n nen- trial is anarded upon defendant's own application. the fact 
that  the crntcnce upon conviction a t  the second trial eweeils the centence i ~ n -  
powd upon conr iction a t  the first is not ground for legal objection. S 2; Slade, 
70. 

Where drfendant is convicted of a felony on one count and of a misde- 
nwanor on another, the fact  tha t  sentence imposed is ewcssive for conriction of 
a mivlemcanor is immaterial n h e n  bnt one sentence is entered on the verdict of 
giiilty on both cmints and the sentencc impwed is n i th in  that  prorided by 
stntutc for conriction of the  felony Ihlrl. 

,I life srntenre in11)oced upon clefendant's 1,lea of conqpiracy to niurtler n ~ u s t  
be vacated, hut the racation of the sentence does not affect the plea, and the 
cause ]nust be ren~anded to the  Superior Court fur proper sentence, nhich  must 
yroride credit for tinic serrcd by defendant in esccntion of the racated sen- 
tence. S. I;. Alston, 398. 

Whrre  defentlant's conriction of a felony is  racated after he has served a 
pnrtion of the sentelice. ant1 11l)on retrial he ic: conrictcd of n Icss degree of the 
crime. con\tituting a ~ui\tlenieanor, judgment in~poiing the maximum sentence 
for the ~~l iudrmeanor  n:u.t rive defentlant credit for tlie time served on the 
felony, hut nced not give defenilant credit for the time betneen the vacation 
of the felony jutlgnlent and the imposition of sentence for the misdemem~or. S. 
v. 1Vcacer. 681. 

3 133. Concur ren t  and Cumnla t ive  Sentences.  
The trinl judqe has no discretion to  ma lx  the vntence for eccape run con- 

currently rrith the priconer's otlier wntences, i t  being mandatory under the 
statute tha t  the sentnice for  eqcnpc beqin s t  the expiration of any and all of 
the Eentenccs tl~c.~etofore impowd ii~)on the de f~~ndan t .  G.S. 14s-4.5, and the 
wqnence of sentences i i  a matter for the Prison Dcl~artment. i t  not being re- 
quired tha t  tlie court sho\v in the Judgnent the dochet number. S. v. I larper,  
3.54. 

134. Sentence  f o r  Repea ted  Offenses. 
The v a r r ~ n t  or indictn~ent 1111ist nlleye tha t  defendant had theretofore 

been conricted of a libe otfeiiw and the t h e  and place of such cnn\iction in 
order to s11l)port the i~ul~ocit ion of a greater pnnishn~rnt  under the statute. S. 
u. Lnw,c?tcc, 220. 

'C'pon a warrant or indictnlent properly charging a second offense, defen- 
dant nlny be comicted or plead quilty to the specific violation charged or he  may 
be conxicted or plead guilty as  in caw of a second offense. Ibid.  

Where the \\-arrant fo r  escape contains the words "second offmse" but is 
insnfficient to c h a r g ~  the felony, a sixty day bentence is  for the specific mis- 
denleanor of escape. IBid. 
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§ 136. Revocat ion  of Suspension of Sentence.  
The fact  thnt a cri~ninal prosecution for possession of intoxicating liquor 

results in a verdict of not guilty ulmn the  suppression of evidence obtained with- 
out a senrcli Jrarrant doe? ~ i o t  l~rec l~ide  the co11rC from activating n 1)rior sen- 
tence suspended 011 condition that  clefcndnnt not l iaw on his preniises nag quan- 
tity of illtoxieating bwernge and tha t  he permit a search of his premises ~ r i t h -  
out a ~vnr raa t .  S. c. TT71~itc. GOO. 

9 137. JPodification a n d  Correc t ion  of J u d g m e n t  i n  T r i a l  Court .  
The court is n-ithotit antliority to rncate or modify a judg~nent after the 

expiration of the tcrni, and therefore 1r11en sentence for escalw is i ~ n ~ m s e d  on 
Cln.istmas E r e  the co11rt is n-itl~out authority thereafter to vacate or modify t l ~ e  
juilgnient, and its action in doing so in ortlrr that  defendalir n~igli t  be tried on 
a n  indictment charging a second cf f 'en~e of esculre  nus st be set aside. S. c. 
Lazcience, 220. 

§ 139. N a t u r e  a n d  Grounds  of Appel la te  Ju r i sd i c t ion  i n  Cr iminal  Cases 
i n  General .  

The Supreme Court will take notice of a fatal  defect apl~ear ing upon the 
face of tlie n-arrant. S.  2;. I3rozc:i?, l(31. 

§ 149. Certiorari .  
An "appeal" docketed in apt time after adjudication a t  a post conviction 

hearing will be treated as  a rertiotari. S. 'c. Bci~field, 75. 

5 152. F o r m  a n d  Requis i tes  of Transcr ip t .  
The setting out of yracticirllg all of tlie erirlence in question and answer 

form is not a co111l)liance with Rules. 6. 2;. Hanzi l to~~,  277. 

§ 134. F o r m  a n d  Requis i tes  of Except ions  a n d  Ass ignments  of E r r o r  in 
General .  
An assig~mient of error nnt supported by a n  exception will not be consid- 

ered. S. c. X a w s s ,  358; R. c. Dir~ul, 301. 
An assignment of error ninst disclose the question sought to be presented 

without the necessity of going beyond the :issignment itself. A. 1;. Wilso?~, 373. 
While several exceptions may be grour~ed under a single assignment of error 

\rhen all relate to but a single question of Ian .  exceptions presenting different 
questions of law may not be grouped under a single assignmeut, since the as- 
signment of error 111ust l~resent but a single question for consideration by the 
appellate court. Z b i d .  

§ 136. Except ions  a n d  .4ssigninents of E r r o r  t o  Charge .  

A11 assignment of error must present but a single question of l a ~ v ,  and ex- 
ceptiolis may be gatliered uiidcr a single assig~luicnt only if each relates to the 
single question sought to be l~resentetl, and it is contrary to the Rules to gather 
untler a single assigri~iient of error to the clinrge a large nuluber uf esccptiolis 
ul~on n-11ic.h alyelln~it:: untlertalie to raise various and sundry questions. S. .c. 
Ha~t~iltolz.  277 ; S. c. T i l a o i t .  373. 

An esception to a long fxcerpt from the charge must fail  if any portion of 
the charge escepted to is correct. Ib id .  

§ 139. T h e  Brief.  
dssignnient of error in support of \vliich no authority is cited in the brief 

is deemed abandoned. S. 2;. Hanzilto?h 275. 
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3 164. W h e t h e r  E r r o r  R e l a t i n g  t o  One  Coun t  Is Prejudic ia l .  
Where concurrent sentences arc  imposed, error relating to one count alone 

i s  not prejnc1ici;ll. S. 1;. l r i lson,  393. 

§ 169. Dete rmina t ion  a n d  Disposit ion of Appeal.  
Wlierr the Pu1)reme Conrt determines tllnt iilconipetent eridence was ad- 

mitted, the cause niust be remanded for a new trial, and iu such instance clefen- 
clant is uot entitled to a dismissal eren t11011g11 there is  insufficient competent 
el-idcncc in the rword to si1i;tain a conriction, since nllon the retrial the State 
m:~y be able to offer suffivicnt rciinpctent eritlelice to go to the jury. S .  'c. Ilf t l l ,  
559. 

The adiuission of incon~l~cte l~t  evidence ~ r l ~ i c l i  is prejudicial necessitates a 
new trial, but d(~frn(1nnts :ire not entitlcsd to dismiswl ?yen though tlicre is in- 
sufficit>nt coinpete~it evi(1nic.e in tllc record to siistain coilviction, since if tlie in- 
competent evidence 11nd not beer1 admitted tlie State might haye introduced 
comlwtent eridence upon the poiut. S. v. Litfi'c'jolr~l, 571: S. c. S f c c c ~ ~ s .  737. 

1T'l:ere a conric.tion is  set :wide hecamse the primnclr was not represented by 
counsel a t  thc trial, the l~r isourr  is not entitled to his tlischargc, autl the court, 
ulmn racnting the jntlyl~ient. slionltl order t11:rt the indivtn~el~t upon wl~ich  the 
prisoner was convicted be rvstorrd to the trial docket for retrial or other clisl~o- 
sition a s  neccssitj niny requirr. S. c.  4icrritt. 716. 

§ 173. P o s t  Conviction Hea r ing .  
A pctitioll to re,\iew tlie c o n ~ t i t l ~ t i o n i l l i ~  of n conriction ri~ust  he filed in the  

county in wliicli the couriction was entered, and ~~11(.11 liled in the Superior 
Co i~ r t  of anotl~(sr county snch court has no jurisdiction. nor niay n niotion for  
cliange of ~ e n u e  to sucli county bc entered therein. S.  2'. XWI rtt, 716. 

5 3. Compensatory  Daniages  f o r  I n j u r y  t o  t h e  Person.  
The party injured by the negligence of auotlier is entitled to recover the  

nruount ~vhich  will fairly conllmisate him for his injuries, ~ ~ i t h o u t  considering 
pnyrneiits received by the injured person under the provisions of the Workmen's 
Conipens:ition Act or insurance procured by liiluself or his einl~loyer. S p i v e ~  v. 
Wilror Co., 387. 

ST'l~ile drnl~ages may iiot be recovered for mere fright alone, damages a r e  
recoverable if the fright is accoiupamied by contem~~oraneuus physical injury. 
S l a ~ i g l ~ t o  1;. Slacc~lctcl-, 732. 

s 11.1. A r g n m e n t  to J u r y .  
Where plaintiff testified tha t  her injury no longer cauied pain in her fiuger 

but t ha t  she had onlj n drawn fee l~nq xluour~t to ili~coiufort, :lrpunient of corn- 
scl to the effect that  her life expet tdllcy amounted to so many n~inutes  and  tha t  
conipcncat~on for her ptrr~t a t  one writ per 1111nnre of such time noultl amount to 
a q~ecified fiqnre, 1s l1~7r7 improper a s  not beiiig justified factually or legally 
upon tlic e~idence .  J c n b ~ ~ ~ s  c. H I M S  Co., 83. 

DEATH. 

§ 6. Expectancy of L i f e  a n d  Damage. 
The statute creating the riglit of action for nronqful death proridrs for the 

recorerj of voml~ensation for the lx?ciiniary i l i j u r ~  resulting from the cleath, de- 
wit1 of gentimcnt, and the rule npl)lie< 11 hen the decensed is an  infant. St rrccn 
u. McDonald, 797. 
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The burden is upon plaintiff in an action for wrongful death to prore p e  
cnniary lo.<, and whc~n plaintift's rriilenw, together with defendant's eridence 
not in conflict therewith. disclos~s tha t  intebtate was a mental17 retarded i1o7, 
handicnppcd to the extent tha t  he ~vould co~itinlie to be a tieyendent person :md 
could nexer earn a lirelihoocl, nonsuit mu.[ be granted. Ib~t l .  

S 13. Estates Conveyed by Construction of Instrument. 
A i  a qenertll rule where two cl:insrs in n tlpcil :Ire repugnant thc first in 

order nil1 be :i\ cn effect an11 the lat tcr  rejected. L : U L ( . ~ C I Z  c. I ~ O L C ~ C I I ,  296. 
'l'he grantillg clause is  the rerg  essence of  the contract, and in the event of 

repng11anc.y b e h ~ e e n  ti:e granting clause nntl the haberzdron clnnsc and other re- 
eitnls, the granting cimise will pre~: l i l .  Ibid. 

s 1. Nature and Extent of Power .  
,111 ngeney n ~ q -  not condenin laild unless it hnq either the money on hand, 

or the p i twn t  aut11orit.r to obtam the n lon~y ,  for payment of just compei~sation. 
HOI  to11 1'. I Z c  t7cz;t lop?imzt Co?im., 1. 

The reqniieii~ent of conll~ensation iz self-executing, so that  if no adequate 
remedy is nt:oideil by statute the onlier inny rnaiiltain a n  action a t  connilon law 
to obtain just ci~n~peil~,l t ion.  Slici rzll 2.'. IIlfrhzray CUI~WI. ,  613. 

2. Acts Constituting n "Taking." 
Where a ninnieipnlity, pursuant to ail urban rederelop~nent plan, seeks to 

condenln the right to construct n p l , m  o~ er tlw tracks of a railroad company, 
and the construction of the plaza elltails thc reiuol a1 of the railwny'r pazsenger 
s t a t~on ,  the operation of trains thcouqh a tunnel, and the lessening of the n id th  
of the riqht of n ,ry in i o u ~ e  initances, thrl cii) mubt concleinn sonletl~irig more 
than a mere enicnient for light and air. IIn?ton z .  R ~ d c t c l ~ p n ~ c ~ ~ z t  COIII I~ . ,  1. 

JIaintenanc*e of ciilrert under street so that waters of stremil  rash against 
bank and mldermine plaintiff's n-all constitutes a "taking." Nilerrill v. Higlmny 
C o n m . .  643. 

Allegations to the effect tha t  the I-Iighrray Commissioil m a i r ~ t a i ~ m l  a cul- 
vert under a h i g l i ~ ~ a y  in such manner a s  to cnuse the watr rs  of a creek, after a 
heary rnin, to \\-ash away t11~ fo~n(1ation of the building leased by petitioners, 
causing the destruction of the IT-all of the building, resulting in damage to pe- 
titioners' stock of gootls, extra expense, and loss of profits, 7icltl insufficient to 
state a cause of ni.tion for a "taking", since no allowance may be had for damage 
to personal 1)ropc'rty a s  ilistinguislied fronl fixtures. Lycrly ?;. Hiqhzaau Conlm., 
649. 

§ 7.. Proceedings. 
Rederelopmerit roniri~iision may not proceed to co~ldenin property until i t  

has  ~notlified defcctire 1)lan ~o :IS to include the ~ u i l ~ s  realisticall7 necessary to 
pay for all wscments and rights necessxy to be conde~uned. Holtotz v. Rcde- 
velopmcflt Contm,  1. 

§ 11. Actions to Access Compensation. 
Trial in the Superior Court upon appeal from the Con~missioners' report in 

condemnation is d e  uoao, and respondents are  not entitled to ha re  the commis- 
siollers testifjing for  them also testify that  they had been appointed 117 the 
clerk, since the good character of n nitrleb- may be established by general repu- 
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tation only, ancl not by the esteem in v71lich he is held by a l~articular llerson. 
L i ~ h t  Co. v .  Smitli, .XI. 
jj 14. P e r s o n s  Entitled to Compensation. 

t711011 condwniat i t~ i~  of lcnsrtl Innil the lessw is entitled to cinnpensation for 
ant1 resnltilrg t l in~im~tion in the m l u c  of its leaseholtl est:ltt3. and lcssm is en- 
titlt'tl to c~c~~r~:~ei:!;:~tit)ii fc~r  nnj. d in i iu~t iou  ill the val l~e  of its l~!vperty. Hortoll 
K .  12~'tl('cc.loptli('t1? C ~ I I L I I ~ . .  1. 

E()UITT. 

jj 2. Laches. 
TVllere the S. C. Boarrl of Arcllitechlre n,aits for some nine years before 

insti t i~ting action against d r f ~ n d n n t  for defi~ntlant's violation of G.S. 83-l2 in 
rlrawiqg :.dams for the coustructi~)n of :L bnilding costing in excess of twellty 
t h o ~ ~ m l t l  dollars, such action is correctly ilismissed for laches, since courts of 
equity discourage tlelay in the enforcement of rights. Bowrtl of Bt~cl~itcctuw 1;. 

Lcc, GO". 

ESCAPE. 

jj 1. E l c m e n t s  of the Offcnsc and Prosecutions. 
A warrant  chnrgin: tha t  the defentlnnt named did unln~rfully e s c a ~ e  from 

:I nnmed l~riscrn i11 cl~argtl of a n n m ~ d  0ffieia1 while the defend:ult was serring a 
sc,ntencc for n slwciiicd c l . in i~  1111!1n (,onriction a t  a slwcitietl term of tlie Su- 
11erior Comt  of a named coi~irty. 1ti'Ttl snficient and not subjpct to objection on 
the ground that  the ~va r r an t  failtd to s ta te  the length of the srntence dcfen- 
dant \\-;is serving, the 111:lilbc'r of the defendant's con~mitu~eut .  or the tr ial  docket 
nnnll)cr of the case ia v-11ic.h the conlnritnrent w l s  issued. S. 1;. IIarper,  3-74. 

A 11riaoner escnping n l ~ i l e  serving a senl-ence is not irummle to 1)unishment 
for the cscalw ereu thong11 the sentencse llo \ ~ x s  serring a t  the time of the 
escape was irreqular or T-oitlable :~ntl is scbt aside and  a new trial ordered after 
tlie escnpe but prior to iin])osition of sentence for escape, since n prisoner serv- 
ing a sentei~ce iinposctl l ~ y  a i~t l lor i t r  of law may not defy tha t  authority but 
must scelr redress in co1nl)liance nit11 due process. 8. r .  G o b ,  563. 

A prisoncr hirect l ~ y  the State Highway Commission to worli on the Stntc 
l~ighways is within the State prison system w11m a n  agent of the Conmission 
has been drsignatcd to r e c e i ~ r  ant1 \vorB sllcll prisoner, and therefore the escape 
of :I prisoner fro111 thc! cnstot1~- of the gall? foreman IT-hile norlting on the l~nblic 
ronds is a n  escape from the State prison system. S. t'. TT'hitlc~, 742. 

14;STOPPE18. 

jj 4. Equitable Estoppel. 
The fnct that granters acre11t rents fronr prnntors' lessees nnder a n  unreg- 

istered tcn year lease does not e ~ t o l )  gmntecs from denying that  the unregis- 
teretl leaue w:~s  binding on than. siirce lessee!: (lid not perform or oillit the pcr- 
furnlmrce or any act or c l ~ a i ~ g e  their l~osition in reliance upon the con(1uc.t of 
gr:~iitees, and grantees \rere entitled to rent so long a s  the lessees remained in 
possession. Boro'trc r.  La?/ & Co., 33. 

EVIDESCE. 

jj 3. Judicial Sotice of F a c t s  Within Common Knowledge. 
The courts will taltr judicial notice that  releases and covenants not to sue 

a r e  ordinarily ~~r t>pare t l  by the insurer of the relcasee or corenantee, and tha t  
they a r e  intended for use in the sereral  States. Sell v. IIotchliiss, 185. 
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While :lie courts 1na.v take judicial notice of reaction time of motorists and 
the distance a t  which a vehicle traveling a t  a given speed can be stopped, the 
cuurts can do so only within recognized judicial limits ~ v i t h  respect to ~ ~ h e t l i e r  
a particular result is l)ossible or impossible a s  a matter of columon lmowleclge, 
but the courts cannot take judicial notice of precise reaction times or stopping 
distances set forth in a chart or published table. Iitcgl~es 1;. Tcstal, 500. 

Matters of ~vhich  a court will take judicial notice a r e  necessarilp uniform 
or fixed, and a disputable matter cannot be classified as  comuon l~no\vledge. 
Ibirl. 

5 15. Relevancy and Conipetency of Evidence in General. 
Evidence so f a r  remo~.ed ill time and place from the incident under judicial 

investigution tliat i t  lias no probative value, is  incon~petent. B ~ m c e r  v. Garner, 
384. 

§ 10. Experimental Evidence; Similar Pacts and Transactions. 
It is prejudicial error to admit evidence of defendant's escessive speed 

some t ~ v u  u~i les  from the collision when there is no evidence tha t  defendant con- 
tinued to niaintain such speed to the scene of the collision. Greeue v. Veredith, 
178. 

I n  an  action to recover for injuries resnlting when plaintiff could not fasten 
the protective bar over the seat  of the anlusement ride in question and tlie nix- 
clii~iery was piit in nlotion by the attendant without ascertaining tha t  the barr 
were fastened and the riders secure. testinlony of other patrons to the effect tha t  
they rode on the device before and af ter  the accident and tliat they found i t  
difficult to fasten the protectire bars, and tha t  the attendant did not assist th tm 
in closiiig the protective bars, hclrl competent as  tending to ehow a prevailing 
defect in the mechanism n ~ i d  continuing negligence in the method of operation. 
Dockcry c. Slto~cs, 406. 

A chart  of distances a t  which motor vehicles traveling a t  given sl~eeds can 
be stopped is  not competent in evidence a s  experlmeatal evidence, since a n  t x -  

periment ordinarily involves tlie re-enactment of the occurrence under inrestiga- 
tion under wbstantially similar circu~istances,  ant1 must ortlinari1;r he intro- 
duced in evidence by the testinloily of the experimenter. Huy l~es  v. T7estal, 500. 

§ 10. Evidence at Former Trial or Proceeding. 
Where the parties admit tha t  the transcript of the testimony of a !vitnt,ss 

a t  a former trial n.as correct and it is  made to alqwar on the secvnd trial tha t  
the ~ ~ i t n e s s  livetl some distance awny, v a s  in ill health, and was a t  least G5 
years old, and tlie court firids that  it would be detrilnental to his health to make 
the  witness allpear. the ruling of the court adnlitting the transcript of his testi- 
11iony will not be disturbed on appeal. X O I . ~ U I X  C. Xackie, 470. 

§ 2 4 .  Public Records and Documents. 
Even a coinpetelit pnl)lic record or tlocuinent ninst he l~roperly identified. 

verified or authenticated by some recognized metliud before i t  may be introduced 
in evidence. Hziyllcs z'. T-esfnl. ,500. 

h duly certified death certificate is corupetent in evidence and establishes 
prima facie the facts stated therein, Weeks v. Ins. Co., 140. 

An original instrunlent may be introduced in evidence whether recorded or 
not, and vliere it is introriuced in evidence with a certificate of the register of 
deeds appearing thereon G.S. 8-18 has no application, and the contention tha t  
tlie instrunlent is not admissible until properly identified by the register of 
deeds is without foundation. S. v. Dzcnn, 391. 
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§ 23. Accounts,  Ledge r s  a n d  P r i v a t e  Wri t ings .  
d ledger accolult cllcet identified by the cieditor as  containing entries made 

in tlie regular course of husine*s by his secretary, is conipetent. S. c. Dunn, 301. 

5 27. I'arol Evidence  Affecting Wri t ings .  
I t  will be l)rcwuncd tha t  a l l  prior negoti:rtions a r e  merged in the written 

instrument, ;rnd 1;arol evidence is not adinissible to ccrntratlict, add to, take 
fronl, or vary the tt2rlns ot' tlie writing. Lccc.si?ty Corp. c. ITall, 110; F o z  v. 
So~tll~crtl  ilpplin~icca, 967. 

B I I ~  the l w o l  eritlence rule docs not l~reclude testimony tha t  the execution 
of the i~istrnmcnt was procured by fmutl, since such testimony does not chal- 
lenge t l ~ e  :lc.cu;.nlap of the terms of the wril~iilg but the ralidiw of tlie writing 
itself. Fw 1;. So~rt1~ci.11 . - lppl ian( '~~,  268. 

Stipulation in n contract for the sale of land tlint i t  was  slibjcct to the re- 
strictions nppeariiig in tlie chain of title does not preclude 11arol evidence of 
misrel)resr~ii:~tiolis by tlie seller tha t  the only restrictiom binding tlie property 
\vcre rrgulations zoni~ig it for neigl11)orhood bnsincss. Ibid.  

Wlitxre a written lease of equipnient a;l.eenie~it between carriers has blanks 
for tlie (late and hour of [ l e l i r e r~  of equil~n:t,nt to the lessee and a place for the  
lessee to sign as  eride~iee of delivery, and s11c.11 blanks a r e  not filled in, the 
lessee's testimony that he hail not l e a s d  the tr~icli on the occasion in question 
does not conle under the prohibition of the par01 evidence rule, since the writ- 
ing itself was not to be effwtive until the I~lanBs had been appropriately filled 
in. Grissowz c. Halrlers, 4.50. 

3 28. H e a r s a y  Evidence  i n  Genera l .  
The conclu\ion of a nitness who hns no personal knowledge of the facts is  

without probative. 7 alue. Caudi l l  2;. Iws. Co., G74. 

3 36. Test i inony Const i tu t ing  "Sliorthitnd" S t a t e m e n t  of Fac t .  
The statement of a nitness that  plnintil't "could not close" the  door to his 

car hc7d not in~onlpetent a s  a n  expreiiion of opinion by the witness when in 
context i t  a p p e a ~ s  that  the statement referretl to the condition of the door of 
which the witnci3 had l)erbonal linonledge, nnd therefore was a "shorthand 
statement of fact." Goodlng u. Twl i e r ,  142. 

Ij 42. E x p e r t  Tes t imony in General .  
The opinion of a nitness, e r rn  though he may he qualified a s  a n  expert, is  

not admissible a s  to  matters within the  ordinary experience of men, since in 
hurl1 i~istniice the jury is capable of deciding such question xvithout the  a id  of 
opinion evidence. G l c n ? ~  u. Smith, 706. 

Ij 33. Evidence  Competent  f o r  P u r p o s e  of Corrobora t ion .  
A party map establish the character of a witness by general reputation 

only, and a witnrw map not test if^ that  the elerli had appointed him a commis- 
sioner to apl~miscl the ~ a l u e  of the property in suit. Ligllt Co. u. Smith ,  581. 

§ 58. Cross-E\ainination.  
Whcrc ilefendant's 'ivitness testifies tha t  the merchandise in question was  

defective and not mmlrctable, it is competent for the  seller's attorney to elicit 
on cross-examination tha t  the witness had appeared a s  a witness in another like 
suit  and tha t  the n-itnesi: hat1 Bnown thp  purchauer over a number of years and 
was  raised in the same town, and tlie court correctly instructs the jury tha t  
such testinionp \vns admitted for the purpose of sliowing bias, if i t  did so show. 
J u f ~ i o r  IIa11. I t i f .  lj. FusA~tin Centtr ,  81. 
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EVIDENCE-Co9ttinued. 

In  a n  action to recover the contract price of a n  advertising sign erected for  
defendant, i t  is coinpetent upon cross-esamination to question defendant con- 
cerl~ing a prior transac*tion in which dcfcadant did not pay plaintiffs for a siqn 
until suit was  brollglit, the  question heing within the bounds of permissible 
c.ro.8-examination a s  brnring on credibility. Kornega]l 1;. TVnlwil, 143. 

A par@ has an  :~bsolilte right to cross-examine a witness in regard to a n  
inconsistant statement made by the ~ ~ i t n r s s .  Brcwcr v. Gamcr,  3%. 

EXECUTORS AND ADNINISTRATORS. 

§ 3. Appointnient  a n d  T e n u r e  of Adminis t ra tor .  
The autliority of a n  acl~ninistrator continues until properly reroked, and 

the prosemtation of a :mlm writing to the clerk for probate does not revoke such 
nutliori@, nor tlve- tlrc order of the clerk directing the adniinistrator to suspend 
f1utht.r proceedings c~scept for the preservation of the proper@ and t11c c o l 1 ~ -  
ti:in of debts and the paynlent of liens. l~entling the  decision of the issue in the 
will contcst. ~ ~ r c ~ e i ~ t  the :~ t ln~inis tmtor  from suing and being sued. Hnrgrarc  2;. 

G ' c : t ~ l i ~ c ' r ,  117. 

# 6. Tit le  t o  a n d  Control  of Assets. 
T7pon the cleath of a dfq~ositor, title to the account rests in the depcsitor's 

prmonal representative, and the bank cannot discharge its obligation to the 
estate by p a ~ m e n t  to angone else. Ilftmroe 1;. Dictcultoffer, 538. 

18. F i l i n g  of Claims, A l lo~vance  o r  Re fusa l  and Limita t ions .  
Claimant nlay iuaintairi action notwithstanding probate of paper ~vr i t ing  

1)roviding yaynient, final l n p i e n t  being merely affirmative defense. I l u r g r u ~ e  
c. Guidner, 117. 

Jndginent dismissin,- claimant's suit  "without prejudice" cannot affect 
running of statute of lin~itations. I h i d .  

Allegations tha t  plaintib paid a securities dealer a stated sum for partic- 
ular stock and that  the dealer failed to purchase and deliver the stock ~ r i o r  to 
his cleath, states a cause of action against the estate of the dealer cx contractu 
based on nintters ownrring prior to the dealer's death and determinal~le as  of 
tha t  time. 31o?zroe v. Dietmhorer.  533. 

22. Claims Rascd o n  Acts  o r  Transactiolls  of Pe r sona l  Representa t ive .  
Action against pcrsonnl representative for wrongful distribution of assets 

prior to her qualification cannot he joiued with action against bank for wmng- 
fully paying deposit to otlirr tlinri legally appointed personal representative. 
Xowoe v. Dicteiilroffer, XS. 

FIREMEX'S PENSION FUND. 

The l9Gl statutes lroviding for a Firemen's Pension Fund, malting a spe- 
cific line item apl~rol~riation to the fund not related to nor dependent upon taxes 
paid by insurance con~l~anies.  and lerying a fax by ac t  passed in conformity with 
Art. 11, $ 14 of the State Constitution a re  valid, and insurance co~nl~nnies a r c  
not entitled to recorer amouiits l ~ a i d  under protest under the taxing statute. Ino .  
Co. c. I l i y k ,  7.52. 

FOOD. 

g 1. Liabi l i ty  of Manufac tu re r  t o  Consumer .  
Evidence permitting inference tlint bottled clrinlc explotled in plaintiff's 

hnnd because of defect in bottle held to take case to jury Jcirliii~s v. Uiircs Co., 
83. 
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I~OOI)-Co?zti1~uct7. 

12ridcnce of tlle brenkii~:. of another bottle prepared by defendant held 
competent 1111on eride~rc-c sllc~wing substantially similar c i rcn~utanc~es  and ren- 
sonable 1)1.o~iluity in time. Ibid. 

FRAUD. 

8 5. Rel i ance  o n  Misrepresenta t ion  a n d  Deception.  
Whe t l~e r  t l ~ c  pmcllnsc~r of realty has  the right to rely upon the rellresenta- 

tion of the seller'.: ageut that the only building restrictions aplllicable to tlle 
l~roper ty  wire u~nl~ic ipal  zoning l~g l~ ln t io i l s  lilniting i t  to office and i~lstitutioiml 
us(>. without inrestigating tlw c l~a in  of title wliicl~ would disclose tha t  the prop- 
erty was subject to reaidciitial rcstrictiol~s, ~ul is t  be deternliued upon the  facts 
ul~vrl the basis of' wlletller t 1 1 ~  reprchel~tatiol~ wils of such cllnrncter a s  to induce 
a person of ordin:lry prutle11c.e to rely thereon, and ordinnrily tllc question may 
not be deter~ilinod on driuurrer 1)rior to the introduction of eridence. Pox v. 
So1rt1ic.1~1 dpplin~rc~es, 267. 

3 8. Pleadings .  
Allegations that  the p ~ ~ ~ ~ l i a s e r  desired to purchase property for bminess 

pnrl~oses, tha t  t l ~ e  sellrr's agent lillew or pretended to linow what restrictions 
on the use of tlw IIroperrF n-ere ap~~licilble, 311(1 for  the purpose of inducilig tlic 
purchase, represented tha t  tlle only restrictions were zoning regulatiolis re- 
stricting llsc of tlle l~ ro l~e r ty  to oif-ice :and in~ti tntionnl purposes, :und tha t  the 
purchaser esecntecl the contract o l  r)~urchnsc in reliance ul~oll such representa- 
tion, \r l~icli  was n1:~trrinl :lilt1 false in far t .  7rc>7t l  sufficient to allege all tlle ele- 
rilents essential to co~lstitute actionable fraatl. Fox 2.. Soutlrc~m ,ipplicr)wcs. 2GY. 

§ 10. Competency a n d  Relevancy of Evidence.  
Parol cr idewe to show that  a written contract n-ns procured by fraud is  

competent a ~ i d  does nut come within the purr i fw of the rule that  pnrol evidence 
is not coll~pete~it tu m r y  or mntr:ltlict the terms of a writing, since the eridence 
of f raud does 11ot c~liallenge t l ~ r  nccnrncy of tlle tenns  of tlie n-ritiug but the 
validity of the n.riting itself. F o r  2;. So~c them dppliaiiccs, 267. 

Alere rcferwce in co11tr:lct to sell land tha t  land was subject to restric- 
tious :~pl~e; l r i~ ig  in the clmiil of title does not preclu(le reliance on rel~resenta- 
tion that lanil \\.:IS subject mrly to zoi~illg reg~llatioils. Ibitl. 

§ 11. Sufficiency of Evidence  a n d  Konsnit .  
E\-icleilc.r tlmt dcfe11d;lnt sol11 chattel to n lensing corl)oration for lease to 

plaintiff nntl tliat plni~it ib \r:w indncetl to l e : w  the eclnip~nent by defendant's 
misrel)reac~ntntio~~ tliat it h;1d becn rpconditi~?nttcl, 71c.ld sufficient to I)e submitted 
to j n v  on isme of fraud. Lcusi~ty Corp v. /lull, 110. 

FRATDS, STATUTE OF. 

5 Gc. Lenses. 
Lensc of more tll:~n t l~ret .  years ~ n u q t  be in \vriting. Uourrrc z'. La?/ & Co., 

33. 

GhJIES  ASD ESHIEITIOXS.  

§ 2. Liabi l i ty  of P rop r i e to r  to Pa t rons .  
d gmeral  ~n~icvsaioli:rire \r110 invitei: tlle public to visit a plxce of a m u s c  

ment or who slixree in the 1)rvceeils of the admission fees, or who retitills R I I ~  

eserciws n nlc:wnre of control orer the premisw is ordinarily under the  duty to 
inspect the pre~nises and devices and to exercise orersigllt and superrision orer  
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their operation, and 11e will be held directly liable for injuries resulting from 
the  failure to 1)erforni sncli duty, ~ir)t\vitliat:~lidi~~g tile a])l)nmtus causing the ill- 
jury is operated by a s~lb-conc2essio~~aire. D o r l i e r ~  z'. Sl~ozc's, 406. 

The owner of a general conc~~ssioll is not a n  illsurer of the  safety of his pa- 
trons ant1 is not required to guard mains t  imliliely or nnlalown conditions or 
nnforeseenble condncT of a 1)atron. and cndinnrily is not resljonsible for  ci~snnl 
or isolated acts of negligence of i l  sul)-co~lcession:iire. but is under duty to exer- 
cise reason:~ble care coliinlena~~rate \rith thc perils and likelihood of injnry to 
his patrons. Ihirl. 

Testimony of l~a t rons  \rho rode the a~ni~senient  ride before and  after plain- 
tiff's accident tha t  at trndant did not fastrn protectire bars and that  they werc 
diflicult to fasten lrc.7rl competent as  tentli~ig to show premiling negligence in 
method of operation and ilefect ill mec11:~nisin. Ibirl. 

HABE.\S CORPUS. 

3 3. T o  De te rmine  Custody of Minor  Child. 
Where the court finds upon snpportinq e~-idcnce that  the best interest of the 

child requires that her c u e  and custody be awarded the  father with the phjs-  
ical posuesqion to be  in the home of the paternal grandparents, such findings 
a r e  corlclusire and hul~r)urt the an-ard of the custody to the child's father with 
visitaticm riqhtr to the nlother, no abuse of discwtion being shown. 111 re  Cirs- 
tody of Bozotml, 590 

§ 1. P o w e r s  a n d  Func t ions  of H ighway  Comnlission in General .  
The State Highn-ay Commission is an agency of the State and ordinarily 

is  not subject to suit except in the n i a m r r  c3sl)ressly authorized by statute. 
Sl~erri l l  c. H i g k ~ c a ~  Conznl.. 643. 

But where there is no statutory rcniet1:-, an  owner whose property lixs 
been taken under the power of e~uineut cloiunin may sue a t  common law to IT- 
cover just con~pensxtion. Ibid. 

3 4. W a y s  t h a t  A r e  S t a t e  Highways .  
Wl~eii  a city street becon~es n part  of the State h i g l l ~ a y  system, the High- 

way Cunimission becomes reslmnsible for i ts  condition thereafter to the smne 
extent a s  if origii ial l~ coristructed b r  it. arid this rule applies to fills and cul- 
verts a s  well a s  to the surfxcc areas of the lligli\~ay. Shcrrill 1;. High~cay C'otntt~., 
643. 

§ 7. Liabi l i ty  of Con t r ac to r  f o r  I n j u r y  t o  Motorists .  
T h e r e  ericlrnc7e ~ h o ~ v s  tha t  Imrricadr mnsiny injury was m : ~ d r  mid placed 

by Corumi,i*ion, nonwit  of l~iglluily co~ltr:?clor is prol)er. Moss c. Tute.  544 

HOJIICIDE. 

9 12. Pleas .  
Under his p!ra of not puilty defendant may l~resent eridence tha t  he acted 

in self-tlefensc or that the shooting TI-as awidental, or both, since defenthnt may 
rely u ~ o n  n ~ o r e  than one defensr and is not required to ni ,~lie a n  election. S v. 
Todd, 524. 

§ 13. Presumpt ions  a n d  B u r d e n  of Proof .  
Defendant's contention tha t  the fato1 shooting of deceased was purely a n  

accident is not a n  affirnlative defense but is a denial of guilt, and therefore 
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places no burden upon defendant but leaves the burden upon the State to shorn 
besonti a rensoiiablc doubt a11 tlie e w a t i a l  dements of the  offense. including 
intent, and the  presuiiq~tioni: arising from ihe ure of a deadly weapon do not 
obtain unlebs ant1 until the jnry fili(1s bey01111 :I reasoilable doubt that  clefendant 
intcntionally sliol detcaied S. ?; f'hzllzps, 308. 

T h e r e  defendant nlnl~cs no jud~cinl nthuission tliat 11e intentionally shot 
dect>awl, but thr  Stnte introduces e\idence of a n  intentional liillinq nit11 a 
d e a d l ~  IT rapon, i t  is  for the jury to dcterniinc' nllether t h e ~ -  a r e  sntisficd from 
the elidentc beyond a rcnwnablr doubt tha t  the killing v i t h  a deadly neapon 
WJS intentioi~nl. in J T ~ I ~ C ~ I  r \ei i t  the lan  mill llresnme that  the Billing was  un- 
lanful  and tliat it n.is done with nmlice, constituting rliurder in tllc second de- 
grcc. S. c. Todd.  324. 

TT'litw a n  nitentional I d i n q  with a deadl> weapon is admitted or proved 
hy tile Stnte's cl idencc, tlic defendant has Ihe burden of shon-ing to the satis- 
faction of tlic jnry lcqal l ~ i c r ~ o c ~ t i o n  ilegati~i.: malice and thuq redncin:: the  of- 
fen-e to n~anslanqhtc~r,  or of establishing self-ilefenre exculpating defendant al- 
together, legal proToc,rtioi~ and self-defense being affirmatirc pleas. Zbid. 

20. Sufficiency of Ev idence  a n d  Nonsuit. 
C\ itlcncr Ilclil insnfticicnt to \lion7 tint clcferidant particigated in, or was 

e l cn  l)re-cnt X L  i ~ u x w d ~ a l e  scene \ \hen highnny patrolnim was  murdered. S. v. 
nr liton, ~ $ 8 .  

E\idence of l ~ r i o r  lricll~~rinq between defendant :md his wife, of defendant's 
financial difficulties, 11ii lnoculeiuent of i1isur:~nc.e on tlie life of his n i f ~ ,  his at-  
tempt to liire a person to kill his wife, and, on the morning she was Billed, his 
statpnient to the p a w n  11e 11,~tl attempted to hire tha t  he had killed his wife 
himself, and tlint fhc n a s  found in their apartment dead from stmiigulation, 
etc.. lttltl sufficirnt to 01 t.n.ule nonrnit in a prosecution for homicide, notwitli- 
standing defendant's eT~dence of alibi. S. e. R m a l d l ,  701. 

§ 23% In s t ruc t ions  o n  P resumpt ions  a n d  Burden of Proof .  

TVl~ere defendant contentls that  the fatal  shooting of deceased was purely 
accidental, an  initrnction to the effect tha t  if the jury found beyond a reason- 
able doubt tha t  defendant intelltionally shot cleceased with a deadly weapon 
defei~tla~lt  would be guilty of nlurder in tlie second degree unlesr defendant 
established to the satisfaction of tbe j u r ~  that the Billing was the result of mis- 
a d ~ e n t u r e  or accident, must be licld for prejudicial error. S. e. Pllillrps, 505. 

§ 27. Ins t ruc t ions  o n  Defenses.  

Where defendant contends upon supporting ericlence tliat he was without 
fault  in bringiiig on the difficulty, that  dect~nsed was holding a pibtol pointed 
towald hint and his wife and child, and tha t  he  ad\ anccd on deceased lieeping 
l~ i~nse l f  betneen t-lecea-ed nnrl his n i f e  and child for the protection of his wife 
and c l~i ld  and, because of threats nlade by deceased and his reputation for vio- 
lence, frnied that deceased \ ~ o u l d  iniiict grcxt bodily linrm or drat11 upon him- 
self or his \'rife or child. and ~ l i o t  deceased, tlie evidence requires the court to 
declare and e \p l a~n  defendant's right to kill in defense of self or his wife and 
cl~ild n l m  iiecesiitj , leal  01 apparent. S. L .  !l odd, 524. 

3. Liabi l i ty  of Hospi ta l  t o  Pat ients .  
Ilvidence lleld insufficient to shov  injury from broken thermometer was  

result of negligence. Pau)le I). Garcull, 503. 
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HUSBARTD S N D  WIFE. 

§ 2. Disabil i t ies of Coveture.  
The relationship of huqband and wife does not prevent the statute of lirnita- 

tionc from running in his: faror  against a cause of action accruing to her. Fulp 
c. Fulp,  20. 

§ 9. Liabi l i ty  t o  Spouse  f o r  Negl igent  In ju ry .  
TTl~erc. state in ~vliic~h accident occnrs does not permit wife to sue husband 

in tort, lie may not be held liable in action here, even for contribution. Pctrca v. 
Ta~zl; Lines, 230. 

The C O I I ~ I I ~ C ~  law d~qability of ym11;:cs to iue  each other in tort ha;: been 
coml~lctely r euc \ ed  in tliii: Statc. I'cvtcr v. Fostcj-, 6'34. 

Hwband  iuny sue wife to recorer expenditures for  medical treatment of 
their child niade necessary by negligent injury inflicted by r i f e .  Zbid. 

9 la. Revocat ion  of Deeds  of Separa t ion .  
The re5nn1ption of the rnnrital relationship revokes the esecutory provisions 

of a prior dccd of s e ~ a r a t i o n  but doec: not affect those provisions which have 
been executed. and cannot give to the wife the right to recoler personal property 
transferred to hi111 p ~ i r w a n t  to the deed of separation or thc right to recorer 
damages for i ts  retention, there beinq no allegation or l m o f  that  the husband 
n i t h h ~ l t l  any proyc7 t~ n hic.11 had been allocnted to her or that subsequent to its 
e~ccn t ion  he had tranqferred or agreed to trtlnsfcr any interebt to her in thnt 
lwrtion allotted to him 111 the division. J o ~ n c  I c. Jozl)~ct, 27. 

Whcrc~ the v-ife ha? convej etl her intewst in land to her husband purquant 
to a deer1 of se~jarntion ewcnted in accordance with G.S. 52-12, the action of the 
huqbnnd in tmriny up tlic papers subsequent to a reconciliation does not affect 
the title. Ib id .  

§ 14. Crea t ion  of E s t a t e s  b y  Ent i re t ies .  
Where thc qrmltinq clause in a deed is to a person named "and wife" the 

deed conrejs as  estate by the  elitiretips notwithstmiding the name of the ~ i f e  
nowhere appemq in the deetl and the habendinn is solely to the named per\on. 
Boxden. v. Bozcden, 296. 

5 15. N a t u r e  a n d  Inc iden t s  of E s t a t e s  by Ent i re t ies .  
In  a tennncy by the entirety both the husband and ~ v i f e  own the entire 

estate, but the husband has the absolutc and exclusire right to control, use, and 
r c c e i ~ e  the income from tlie lands, and docls not ha re  to acrount to his nTfe 
therefor. Boald of A~chltrctl trc c. Lec, 602. 

5 1. N a t n r c  a n d  Requis i tes  of Agreements .  
Execution of surety bond after esecution of indemnity agrermmt furniihes 

consideration for the indenmity azrecment. CawaTty Co. v. F m d c r  bztrq, 131. 

§ 8. J o i n d e r  of Defendan t s  a n d  Counts.  
n7herc1 the e7 itlence indicates thnt each of three defenilants was present and 

a c t i ~ e l ~  pnrticipatctl n ~ t l l  thr  others in thtx connnizsion of a11 armed r~hbe ry ,  
and the r\ idence of quilt ns to each 1s exactly the came e ~ c e p t  ns to their con- 
fes\ion-, tlie thrce defendants are  prol~erly charged in one bill. and the rlefen- 
dants' contcntitin that  each nas  eutitled to a separate tr ial  is untenable. S.  2;. 

Egel'ton, 328. 
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INDICTJIENT AND WARRANT-Continued. 

§ 9. Charge of Crime. 

0riIin:lrily an  indictment for a statutory offense niay charge the offense in 
the language of the statute, but if the statute does not set forth with sufficient 
certainty all of the essential elenients neces l ry  to constitute tlie offense so a s  
to infonil tleftwtlnnt of tlie exact clxlrge, enable l i i n~  to pre1)are his defense, sup- 
port n pica of former jeopardy to a sitbsequcnt. prosecution for the s a n e  offense, 
and  enable the conrt upon conviction to l~ronollnce sentence, the language of the 
statute must 11e snl)plw~entrtl so as to proritlr this ccrt:linty. 8. 5. l f o r d ,  149. 

W l ~ e r r  a l)rowc.ution for violntil~g G.S. 20-1CiCi(h), a misdemeanor in the 
esclnsirc jnrisclirtion of :I i ~ ~ u l ~ i c i ~ ) ~ l - c c ~ i i i ~ t y  court, is transferred to the Snperior 
Conrt u l~on  tlefentlnnt's deninnd for a jury trial, the jurisdiction of the Superior 
Court is l in~ited to 1-he chavge in the I\-nrrmt, nnd therefore the xx-arrant con- 
stitutes an  essential part  of the record. so that any failnre of the indictment to 
identify the prollerty dnningetl and the owner thereof is cnred when the war- 
r an t  snp1)lies this infonuntion nnd thus :~ft'ortls defentlant protection against 
another 1)rosccution for the s n n ~ e  offense. AS'. c. S?nitlr, 373. 

9 12. Amendment .  

An inilictinmt for eqcape q1(w3fying tha t  the escnpe occurred on a date an- 
tecedent the da t t~  wntence n:lc imposed is fatally dc fec t i~e  on i ts  face, since i t  
avers an  in ip~qs~b i l~ ty ,  and thert,fore the ~ndictnlent is not  subject to nmend- 
rnent a. to (late. G S 1.7-1.77. and the trial court's action in nithdrn\\ ing a juror 
and ordering a inistri:~l amounts to a cluasllal of the indictment, and the cir- 
cumitances will not iu l~por t  a plea of fo r~ue r  jcopardy upon the snbvqnent trial 
upon a n  indictinc~nt correctly specifying the reilx?ctire dates. S. a. lT'hitTc!j, 742. 

Eren  thongh dcfendmt in this case relied lipon a n  alibi, the \-arianee of 
one clay in the iutlictt~i~eut ant1 proof a s  to thc, date the oftense was cou~mitted 
held not prc.jutlici:rl upon the facts of the l~ar t icnl i~r  case, it being :Ipparent tha t  
the defendant \ \as not en-n,~recl or t1el)rivtd of an  opportun~ty to adequately 
present his (1efm.e. and tha t  the court qnre a full, conq~lete and correct charge 
upon his clefense of alibi. S. v. II7ilso~i, 373. 

Dihcrepancics in the n:lliie nced in referrinq to the occupant of the building 
and the owner of tlic rhattelu stt~len will not justify nonsuit for rariance ~xllen 
i t  is appnrrnt tha t  all 1\irlie~ser were talking about the same corporate person. 
S. a. IITrlso~i, 39.5. 

§ 1. Pro tec t ion  a n d  Supervis ion  of Conrts.  

The riqht of a n  infant to recorcr for a tort  done hiin cannot be precluded 
11s a corenant not to s ~ ~ e  eaccuted by his Inrent,  since a settlement of a n  infant's 
tort clailu bcw~n~eq clYective only upon judicial ewmination and adjudication. 
Sell c. Ilotclrliiss, 185. 

§ 4. R i g h t  of I n f a n t  t o  W c o v e r  f o r  Torts.  

Negliqent injury to :1n uneiu:lncipated child gives rise to a right of action 
in the infant to recoler for his ~ ~ h j s i c a l  pain : m i  iuental sufferinq and the iiu- 
pairnlent of 'mninq cnpncity after majority, and a right of action in the father 
to recolcr for 1o.s of serricrs of the infant during minority and other pecuniary 
exTenscs inrnrrrtl or likely to be incurred by the palent as  a reiult of the in- 
jury, including expenws of neceusary medical treatment. Foster 2'. Foster, GDi.  
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INSURANCE. 

5 3. General Rules of Construction of Insurance Contracts. 
While ambiguities in a policy of insurance \rill be construed against insurer, 

policies. like all other ~rr i t ten contracts, must be given a reasonable interpre- 
tation. and if the meaning of the parties from the language used is plain and 
~iriambignou such rneaning must be given effect. ITuffman v, Ins. Co., 333. 

While punctuation is ineffective to control the construction of a policy as 
xgainst the plain meaning of its language, mhen the sense of the contract has 
been gathered from its words, punctuation may be used more readily to point 
clut the division in the parts of the sentences. Ibid. 

-1 "binder" is insurer's aclinowledgnient of its contract to protect the in- 
sured against casualty of a specified kind until a formal policy can be issued 
or until inswer gires notice of its election to terminate, and where there is a 
standard policy form specified by statute for the contemplated insurance the 
binder relates to such standard policy form. Moore v. Electric CO., 667. 

9 6. Assignment of Policies. 
When individual incorporates his business, an insurer for the business does 

not become an insurer for the corporation, but if insurer accepts a premium 
with knon-ledge of the incorporation it  waives its right to object to the as- 
rignment and the corporation becomes the insurecl under the policy. Xoore v. 
+.'lrcfric Co.. 667. 

17. .4voidalice of Life Policy f o r  Misrepresentation o r  Fraud.  
Insurer's evidence as to the health of insured a t  the time of application 

held not so categorical as to entitle insurer to a directed verdict on the issue. 
Ii'reku a. Ins. Co., 140. 

5 !Z2. Notice a n d  Proof of Death. 
.Is a general rule. when failure on the part of the beneficiary to gire notice 

and furnish proof of death of insured within the time specified is due to igno- 
rance of the existence of the policy, and the beneficiary is without negligence or 
fault in failing to discover the policy, such delay will not warrant avoidance of 
the policy mhen notice and proof of death are given within a reasonable time 
after the discorery of the existence of the policy in the exercise of due diligence. 
Clinard v. Trust Co.. 247. 

Evidence held to raise issue of fact whether failure to give notice and 
proof of death within the time limited was excusable. Ibid. 

36. Limitation of Time Between Accident a n d  Loss. 
Provision of a policy that if insured sustained personal injury "effected 

solely through external, riolent and accidental means . . ., and which results 
. . . in any of the losses enumerated in the schedule of losses and indemnities, 
which appears be lo^^, within 90 days thereafter, the company will pay . . .," 
lkeld not to corer the loss of a foot suffered more than 90 days after accidental 
injury, the time limitation being valid anti the policy being unambiguous that 
the loss must occur within the time specified after injury and not that insurer 
would pay ~ i t h i n  such time. Huffnzan 5 .  Ins. Co., 335. 

5 47. Automobile Personal In jury  Policies. 
The policy in suit provided medical payments for the treatment of injuries 

to insured or any other person while occupying insured's vehicle with permis- 
sion of the insured, and defined occupying the rehicle as being "in or upon or 
entering into or alighting from" the vehicle. The evidence tended to show that 
plaintiff was driving the car with insured's permission, that the motor failed, 
and that plaintiff n-as attempting to push the car onto the shoulder of the road 
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1P\'SURANCEl-Co1itiwued. 

and had his right hand on the steering wheel and his feet oil the ground when 
he jumped away from the car in an effort to avoid being hit by a car approach- 
ing from his rear a t  a high rate of speed, and was seriously injured. Held: T ~ P  
injuries arose out of the "use of the automobile" within the coverage of the  
policy. Whisna t~ t  v. I m .  Co., 303. 

9 47.1. Insurance Against Damage from Uninsured Vehicles o r  "Hit and 
Run" Drivers. 
Liability of insurer uuder a "hit-and-run" provision of a policy of insnr- 

ance must be predicated upon a collision of the vehicle in which an insured wa? 
riding with another vehicle operated by an unidentified driver, vhich collision 
was proximately caused by the negligence of snch unidentified driver, aud the 
filing by plaiutiff with iusurer of a report of the accident as required by the 
policy. Caudill v. Ins. Co., 674. 

The evidence in this case is  held insuffirient to show that intestate was 
forced off of the highway by the negligent ol~eration of another vehicle by an 
unidentified driver, and nonsuit should have been entered in plaintiff's action 
on the "hit-and-run" prorisiou in the policy sued on. Ibid. 

5 54. Vehicles Insured. 
The policy i11 suit corered insured and members of his family while ridiug 

in a -vehicle owned or operated by insured, but excluded coverage if insured m a u  
operating a non-owned vehicle furnished for the regular use of insured. Held: 
The exclusion does not apply to injnries occasioned in the emergency use of a 
vehicle by insured on n purely personal missiou \\-We on ~acat ion.  eren though 
such vehicle was furnished by insured's employer on n regular basis solely for 
the performance of the duties of the einplopment, snch occasion being an iso- 
lated and casual w e  of the vehicle by the ir~sured for a pcrqonal miscion. W l ~ i \ -  
mnt v. Ins. Cn , 193. 

§ 61. Whether  Liability Policy Is i n  Force a t  Time of Accident. 
Where loan couqxulg atlrancing premium is agent authorized to cancel, i l l -  

surer has no right to ignore its direction to cancel. Grifi~i,~ v. Indemnity CO., 212 

§ 66.1. Payment  and Subrogation. 
An insurer c.oml~ensating its insured for loss sustaiued by the wrong of a 

third persou is subrogated to the rights of insured aqainst such third person. 
Pittnfan v. Stzcrleker, 53; I~cs  Co. v. Ins. Go., $49: and may proceed against the 
insurer of such third person upon return of psecucion unsatisfied. Ins. Co. v. Ins. 
co., 749. 

Insurer for original defcndant may pay plaintiff's judgment entirely, have 
it  marked paid, and then isme execution against additional defcndant to en- 
force contriburion. IBid. 

The limits of insurer's liability under a policy must be determilled by an 
analysis and examination of its prorisions, and insurcr may be obligated to pay 
costs or interest on a judgment recovered against insured ever1 though such 
paymeut brinzs thc total parments of insurer beyond the stated policy limit. 
Vayberry  v. 112s. CO, 6 .S .  

Where a policy of automobile liability insurance obligates imurer to pay 
"* * * and all intere\t accruing after entry of judgiueut until the company has 
paid or teudered or deposited in court such part of such judgment as does not 
exceed the limit of tile conipany's liability * * '," insurer's liability for interest 
is not limited to iuterest on that part of the jud,gueut within the stated limit 
of liability, hu t  insurer is obligated to pay interest on the cqtire judgment re- 
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covered against insured from the date of the judgment until the amount of the 
policy limit has been tendered, offered or paid. Ibid. 

§ 73. Property Insured. 
d policy corering loss of personal property located in the building "occupied 

by the insured" insures the property in the building occupied by the insured a t  
the time the policy was issued and nowhere else, and even though the policy 
stipulates the building was situated on the south side of a named street of a 
municipality the terms of coverage cannot be enlarged to include also property 
stored by insured in an additional building on the south side of the named 
street when insured had no property in the second building a t  the time the 
policy was issued. Parker v. Ins. CO., 339. 

§ 86. Payment and Subrogation. 
An action must be prosecuted by the real party in interest, and where in- 

surer has paid insured the entire loss, an action against the third person tort- 
feasor cannot be maintained in the name of the insured, regardless of any con- 
tractual agreement between insured and insurer. Rhatnbley v. Heating Co., 436. 

INTOXICATING LIQUOR. 

§ 1. Operation and Construction of Control Statutes. 
In  a county which has not elected to come under the Blcoholic Beverage 

Control Act, the Turlington Act as  modified by the provisions of the Alcoholic 
Beverage Control Act is applicable. S. v. Bell, 330. 

The Alcoholic Bererage Control Act permits a person, even in a county 
which has not elected to come under the Act, to possess in his home any quan- 
tity of taxpaid whiskey solely for the personal consumption of himself, his 
family and bona fide guests, and therefore a n  instruction in a prosecution in 
such county that i t  ic; unlawful to transport or to possess more than one gallon 
of taspaid whiskey, must be held for prejudicial error. Ibid. 

5 2. Beer and Wine Licenses. 
The State Board of Alcoholic Control is rested with the authority to hear 

proceedings to revoke a retail beer permit, G.S. 18-78, with right in the licensee, 
after exhausting his administrative remedies, to appeal to the Superior Court, 
G.S. 143-309, where review is before the judge, G.S. 143-314, with right of fur- 
ther appeal to the Supreme Court, G.S. 143-316. Freeman v. Board of Alcoholic 
Control, 320. 

In proceedings for the revocation of a retail beer permit, i t  is the duty of 
the Board of Alcoholic Control to weigh the evidence and find facts, and its 
findings are conclusive if supported by material and substantial evidence. I6id. 

Verdict of not guilty in criminal action does not preclude rerocation of 
license for selling whiskey. Ibtd. 

§ 13c. Sufficiency of Evidence and Nonsuit on Charge of Possession. 
Circumstantial evidence of defendant's constructive possession of intosi- 

cating liquor held insufficient for jury. S. v. Icing, 578. 

JUDGJIESTS. 

8 1. Nature and Requisites of Judgments in General. 
A judgment in peraonanz entered without jurisdiction of the person of de- 

fendant is a nullity, but the making of a motion to set i t  aside is a general al>- 
pearance giving the court jurisdiction, and the court should then require de- 
fendant to plead. Bowman 1;. Vallog, 396. 
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JUDG~~EXTS-CO~L~~~ZZ~C~. 

§ 13. Judglnents by Dcfault i n  General. 
The court limy not enter a judgment by default and inquiry while defen- 

dant's motloll to btrilie is pending, since if the motion to strike is made in apt 
time it is n~,lcle as a nlntter of right, G.S. 1163, mh~le if it is not made in apt 
time it is acltlrtwed to  the discretion of the court, G.S. 1-132, and in either event 
it is error for the court to rule that as a matter of law plaintiff mas entitled to 
judgment by defilnlt for want of an answer. iincc defentlant is not required to 
ansver until nftcr the  notion to strike has beer passed on. AUcDnnicl 1;. Ford- 
 ha)^, G2. 

§ 23. Setting Aside for  Surprise a n d  Excusable Seglect. 
Upon the hearing of a nlotion to set aside a default judgment fur surprise 

and excnsable nr@ect, controrerted fncts are to he dec~ded by the court, but 
the court, in the absence of :I spwific recluest therefor, is not required to make 
specific findings, and in the absence of sl~ecific findings it will be presumed that 
the court found tacts sul~porting its facti~al conclusions. Ty~dul l  2;. Homts, 467. 

§ 20. Part ies  Concluded. 
Adjudication in an action between the drivers of two vehicles inrolved in a 

collision that each was guilt7 of negligence constituting a proximate cause of 
the collision is rcTs judicutn as between the tlrirera upon the subsequent hearing 
of an action by a pawenger in one of the vehicles against the driver of the 
other, in which action the passenger's drirel is joined for contribution, and the 
original defendant is entitled to introduce si~cll judgment to establish his claim 
for contribution. Szsk 1;. Perkins, 43. 

9 47. Payment  and  Discharge of Judgment. 
The fact that plaintiff's judgment is marked paid and satisfied upon pay- 

ment by original defendant's insurer does not extinguipll judgment in favor of 
original defendant against additional defendant for contribution. Pittnznn v. 
S?tedeker. 53 ; I v s .  Co. v. I m .  Co., 749. 

LL4RCENT. 

5 1. Elements a n d  Essentials of t h e  Offense. 
Since larceny by breaking and entering a building is a felony, without re- 

gard to the r a l w  of the stoltm property, the admission of eridence in regard to 
the value of the property cannot be prejudicial. S. 2;. Wilson, 595. 

9 7. Sufficiency of Evidence and  Nonsuit. 
Evidence held sufficient to be submitted to the jury on the issue of defen- 

dant's guilt of larceny. S. c. 3litc,hell, 352. 

LEASE O F  EQU [PMENT. 

§ 1. Nature a n d  Requisites. 
Instrument held lease agreement and not conditional sale. Leasing Corp. 

v. Hall, 110. 

8 2. Construction and  Operation of Lease Agreements. 
Where a lease of businew equipment makes no provision that lessee might 

recover dn~nages brcawe of any defect in the equipment at  the time of delivery 
and that lessee should give leshor written notice of any defect within five days 
or it  would be conclusively presumed that the equipment was delivered in good 
repair, lcisee is not entitled to damages or replacement as against lessor for 
an asserted defect or niisrepresentation as to the condition of the machinery a t  
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LEASE O F  E Q U I P ; L I E N T - C ~ ? L ~ ~ ~ ~ L ~ ~ .  

the tinic of delivery, no notice of any defect having been giren lessor a s  r e  
quired by the instrument. Leaszny Corp. a. Hall, 110. 

LIMITATION O F  ACTIOKS. 

§ 3. S t a t u t o r y  Changes  in P e r i o d  of Limi ta t ion .  
If  a cause of action has beconle barred by a statute of limitations, it may 

not be r e x i ~ e d  by a n  act of the legislaturcl, although the legislature may extend 
the time for bringing actions not already barred. Jezccll v. P r ~ c c ,  439. 

§ 7. F r a u d ,  Mis take  a n d  Ignorance  of Cause  of Action. 
An action to recover lois caused b) a fire resulting fro111 the faulty installa- 

tion of a furnace by defendant accrues a t  the  time of the completion of the  
wolli of 111-tallation, notwithstancling plaintift hah no knowledge of the defects 
untll tlie accrual of dauages,  G.S. 1-;"I), G.S. 1-52(5),  since statutes of lim- 
itation arc. infhible antl a cause of action accrues a t  the time legal rights a r e  
inradecl, even thong11 a t  such time only noniinal clm~ages have been sustained. 
JCLLCZZ v. Przce, 439. 

5 9. D e a t h  a n d  Adminis t ra t ion .  
G.S. 1-24 does not suspend the running of the statute of limitations against 

a claim against a n  eitatc during controversy on probate of a mill when a n  ad- 
ministrator has been appointed for the estate and the claim has  been duly filed 
with and rejected by the administrator. H c o g ~ a c e  2.. Ganio. ,  117. 

$j 11. Disabilities. 
Marriage does not prelent the  running of the statutes of limitation in fa- 

vor of tlie husband against the wife's cause of action. Fulp v. Fulp, 20. 

18. Sufficiency of Evidence,  Nonsui t  a n d  Direc ted  Verdict .  
Nonsuit is properly entered upon tlle plea of tlie applicable statute of limi- 

tations by defendant n h e n  plaintiff fails to carry the burden of showing that  
the  statute had not run against his cause of action. l W p  'I;. Fulp,  20;  Jezcell v. 
Price, 4.5'3. 

MASTER BND SERVAXT. 

§ 3. Dist inc t ion  B e t n e e n  Employee  a n d  Independen t  Contrac tor .  
An independent contractor is one who contracts to (lo a piece of work ac- 

c o r d i ~ ~ g  to his o n n  jndgment and methods and who is not subject to the  employer 
except a s  to the result of the work and wlm has the  right to employ and direct 
the  acts of other worltmen ~vithout interference or right of control on the part  
of the employer, and whether a l~articular person is  a n  employee or a n  inde- 
pendent contractor must be t leternli~~ed upon the rarying factual elenleiits of 
each particular case. A~liezc; 2;. Twe Co., 1GS. 

1 Liabi l i ty  of P r inc ipa l  Employe r  t o  Employee  of Independen t  Con- 
t rac tor .  
Issues of negligence and contributory negligence held for jury in this ac- 

tion by eml~loyee of independent co~itractor to recoler for fall  down manhole 
on propertx. Bpmey 2;. Irilcox Co., 387. 

20. Liabi l i ty  of P r inc ipa l  Employe r  f o r  I n j u r i e s  to T h i r d  Persons .  
Where xn activity is inherently dangerous unless precautionary measures 

in regard to the cond~tion of the device antl its operation a re  taken, public policy 
requires tha t  the enlployer he held directly liable for injuries provimatelr r e  
snltmg from the failure to take tlle necessary prt~cautions, notwithstanding that  
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the device is untler the control of an indepentlel~t contractor. Dockerli v. Shozcs, 
406. 

5 47. "Eniployees" Within Purview of t h e  Act i n  General. 
The existence of the employer-employee relationship is prerequisite to the 

application of the Compcnsation Act. Askezc; r .  Tire Co., 168. 
§ 48. Independent Contractors. 

Findings to the effect that claimant did not hold himself out as a painting 
contractor and consistently worlied for others for fixed hourly wages, except 
upon a single prior instance, and that lie contrarted to paint the inside of defen- 
dant's building for a stipulated hourly wage, with defendant to furnish the 
paint and clainlant to furnish thc brushes, ladders and other equipment, etc., 
7 ~ Z d  sufficient to support a finding that claiina~it n.as an employee and not a11 
independent contractor, notwithstanding other evidence sufficient to support a 
contrary finding. -1sl;ezo v. Tim Co., 168. 

5 5.4. Causal Relation Between Employment a n d  In jury  i n  General. 
Evidence held  to sustain findings that the injury occurred while claimant 

was performing worli for his own purposes without permission of the employer, 
and therefore that injury did not arise out of and in the course of the employ- 
ment. Jones v. Desk Co., 401. 
§ 72. Compensation for  Disfigurement. 

Prior to amendn~ent no compensation for loss of sense of smell and taste 
can be awarded when injury causing loss d o ~ s  not result in any disfigurement. 
Arrington v. Engineoiiry Corp., 38. 

§ 78. Construction a s  t o  Coverage of ("ompensation Insurance. 
When a person operating a business as  an individual incorporates the busi- 

ness, an insurer for the individual is not an insurer for the corporation, but if 
the insurer, after incorporation and with linowledge thereof, charges and collects 
premiums, it waives its right to object to the assignment, and the corporation 
becomes the iniured under the policy. Voore v. Clectr~c Co., 667. 

§ 80. Cancellation of Compensation Policies. 
While G.S. 97-90 prescribes that notice of cancellation of compensation in- 

surance be by regi<tered or certified mail, thr transmission of notice to insured 
and not tlie method of its transmission is detenninatire, and if insured actually 
receives a thirty-day notice of cancellation the coverage of the policy terminates 
a t  the expiration of tlie thirty-day period, notwithstanding notice is received by 
ordinary mail. Jloore G. Electric Go., 667. 

The reqnirement of G.S. 97-99(a) of t h i r t ~  days notice for termination of 
a policy of compensation insurance applies to a "binder" as well as a formal 
policy, and an insurer may not terminate the coverage of tlie binder as to a 
claim occurring less than thirty days from insured's receipt of notice of ter- 
mination. Zbid. 

§ 82. Nature a n d  Extent of Jurisdiction of Industr ia l  Commission in 
General. 
The existence of the employee-employer relationship is jurisdictional to the 

application of the Worlimen's Conipensation Act. Askew v. Tire Co., 168. 

8 86. Coninloll Law Right  of Action Against Third Person Tort-Feasor. 
In an action by an employee against a third person tort-feasor to recover 

for negligent i n j u r ~ ~ ,  any reference to workmen's compensation benefits received 
by the plaintiff is incompetent, G.S. 97-10.2(e). Spicey v. Wilcox Co., 387. 
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5 93. Review of Award in Superior Court. 
Review nf a n  a ~ v a r d  in the Superior Court is limited to questions of law 

and legal inference, the  findings of fact by the Industrial Commission being con- 
clusive if eup~)orted by competent evidence, even though there be e~ idence  tha t  
would support findings to the contrary. Jones v. Desk Co., 401. 

Jurisdictional findings of the Industrial Comnission a re  not binding on tlie 
Superior Court upon allpeal, but the Superior Court has the power and duty to 
consider all of the exidence in the record and nialie i ts  own findings in regard 
to jurisdictional que~t ions .  Askew ?;. Tire Co., 168. 

I t  is  error for t he  Superior Court, if aptly reque-ted to  do so, to fail to 
find the jurisdictional facts on appeal from the Industrial Commission and set 
them out in the judguient, but the Superior Court may by reference adopt the 
findings of the Commission a s  i ts  own. Ibid 

§ 94 Judgment of Superior Court, Disposition of Appeal, and Appeal to 
Supreme Court. 
Where on appeal to tlie Superior Court from the Industrial Commission 

there is no request for independent findings of the jurisdictional facts and the 
judgment affirms the  findings of the Comn~ission without incorporating therein 
independent findings of such facts, it will be presumed on further appeal, unless 
i t  clearly appears to the contrary from the record, that the Superior Court re- 
viewed tlie evidence in the light of i ts  authority and duty to make the jurisdic- 
tional findings, and its affirmance of the Commission's findings will be d e e m d  
a n  adoption by i t  of such finding? of the Commission. Askew v. Tire Co., 168. 

The jurisdictional findings of the Superior Court which a r e  supported by 
competent evidence a re  binding on the Supreme Court upon further appeal. 
Ibld. 

Where the  Industrial Commission fails to find facts in regard to whether 
insured received notice by ordinary mail of the cancellation of the policy, but 
holds that  cancellation n-aq ineffective in an7 event because notice mas sent by 
ordinnrg mnil, the a n a r d  based upon the misapprehension of the applicable law 
must be set aside and the cause remanded for  a finding of the  determinative 
facts. Moore v. Electric Co., 667. 

3 105. Right to Unemployment Compensation in General. 
Wliere the work of a n  employee is terminated by reason of the  curtailment 

of the employer's operations, and the  employer immediately offers the employee 
another job of a substantially l o ~ ~ e r  clazsifieation in respect of skill and com- 
pensation, t he  holding of the Commission tha t  the  substitute job mas not "suit- 
able emplo)mentn within the purview of G.S. 96-14(1) cannot be held erro- 
neous a s  a mattcr of lnw, since whether such job was suitable may depend upon 
the length of time the employre remains unemployed and his proqpect of obtain- 
ing employment a t  his prior rating and compensation, and  the employee should 
be given a reasonable time within which to find work a t  the higher skill. I n  re 
Troutmnn, 259. 

5 108. Appeal and Review of Orders of Employment Security Commis- 
sion. 
Where the chairman of the Employment Sccurity Commission hears a n  ap- 

peal from a clainis deputy and enters a dccision and order in respect to the 
right of a claiinant to recorer uneniploynient benefits, and appeal is taken thcre- 
from directly to the Superior Court, G.S. 9 6 4 ( a ) ,  the decision and order may be 
deemed the decision and order of the Commission. I I I  re Troutman, 289. 
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MONEY RECEIVED. 

Wife may recmer funds provided by her for iniprorements on husband's 
real estate upon his oral proniise to convey her half interest, but her action 
therefor is barred after three years from his categorical disavo~val of his 
promise. Fu7p 2;. E'u7p, 20. 

JIOBTGAGES AND DEEDS OF TRUST. 

9 1. Equitable  Liens. 
An equitable lien is not an estate in land and does not entitle the lienee to 

a conveyance of anx interest therein but is solely a charge on specific property 
declared by equity to l~rol-ide a more effecti~e method of enforcing an obligation. 
Fltlp v. Fulp, 20. 

5 10. Right  to  Foreclose a n d  Defenses. 
Where at  the time of foreclosure an instalhnent of the debt was due and 

in default, the right to forwlose nlay not be denied for an  asserted oral ngree- 
melit between tlie trustor and trustee, entered into after the execution of the 
instrument, that 110 ljaj nlent of the debt would be required until after the com- 
pletion of a conteinl)lated house on the property, since such agreement is not 
supyorted by any coniideration. Products C O I ~ .  v. Sandeis, 234. 

§ 20. Notice a n d  Advertisement of Sale. 
Notice of foreclosurc under the deed of trust is sufficient if given by ad- 

vertisement iu ronipliaiice with the statute, and no personal notice is required 
to be given ce~tur  or the holder of a second 1it.n. Products Corp. v. Sanders, 234. 

3 Report  of Sale, Confirmation a n d  Execution of Deed t o  Purchaser.  
Where foreclosure sale i r  Iield in accordance with provisions of the deed of 

trust and prelin~inary report of the foreclosure is filed in the office of the clerk 
as required by G.S. 45-21.26 and no upset bid is filed, confirmation of the sale by 
the clerk is not prerequisite to the esecutiori of a deed by the trustee to the 
last and highest bidder. Ptoduets Coip. v. SamZers, 234. 

§ 39. Suits to  Set  Aside Foreclosure. 
The fact that the cestui in a purchase money deed of trust Bno~vs that the 

trustor had begun the construction of a house on the property and orally prom- 
ised the trustor that no payment need be made on tlie deed of trust until the 
completion of the house, and then foreclosed prior to the completion of the 
house, confers no right upon subsequent lienecs to attack the foreclosure on the 
ground of such inequitable conduct, since the promise of forebearance was not 
for the benefit of subsequent lienees. Prod~trts  Corp. w. Sanders, 234. 

Inadequacy of the purclias~ price alone is insufficient to upset foreclosure 
under the power contained in a deed of trust, and G.S. 43-21-34, providing the 
right to enjoin consumation of a foreclosure for inadequacy of the purchase 
price, does not apply after foreclosure has been consumated in conformity with 
law. Ibid. 

JIUSICIPAL CORE'ORATIONS. 

§ 4. Legislative Control a n d  Powers  of Municipalities in General. 
A municipal corporation has only such powers as are granted to it by its 

charter and by the general law, together with such powers as  are necessarily 
implied from those given. 6. zr. Aord, 119; Iieeeter zr. Lake  Lure,  252; Surplus 
Co. v. Pleasants. 630. 

A rcdevelol~inent conl~nissio~i may not acquire property until the governing 
body of the municipali@ has al~prored the rrdevelopment plan, which approral 
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is a commitinc~it uf tlle city to a course of action. IIot to11 T. R t d e ~  e lop?~~ozt  
C'omtn . 1. 

The rcde~elopment plan in question contemplated the construction of a 
plaza o ~ e r  the t~ac l i s  of a 1:nhoad cornllany, nhich tracks mere in a cut tr,i- 
versing the bliqllted area. Held: The area of the railroad right of w n y  is not a 
"blighted area" a5 dcfined by G.S. 160--136(2). Ibrtl. 

d mmiicq)al~ty may not be ewpowcred by statute to do anything which is  
not for a publ~c  purpo,e, but a pu111ose 1s a public purpose of a niumcipality if 
i t  has a reasonable connection \\it11 the coilrenience and necessity of the public 
witllln the particular municipality. but i t  is not reqmred tha t  the  purpose be for 
the use and benefit of every citizen in the commumty or confer upon each a n  
equal benefit, i t  being sufficient if i t  be for the use and benefit of the citizens of 
the n~m~icipali ty in cominon. ISccter c. Lolie Lure, 2.52. 

Purchase of recreational lake held for a publlc purpose under facts of this 
case. Ibzd. 

§ 7. Oacers and Agents. 
A municipal corporation is delegated power to appoint police officers having 

the same authont? to make arrests and execute criminal process within the 
municipal l i n i i t ~  nb ic vested by lam in a sheriff. S. G. H o d ,  149. 

Chief of polite and police officers a r e  public officers. Ibid. 

5 10. Liability for Torts in General. 
The operation of a public library is a  go^ ernmental function, and go1 ern- 

mental agencies and their officers are  protected against liability in tort  for al- 
leged negligence in the maintenance of snch library. Selbold v. Lzbrary, 360. 

§ 12. Injuries from Defects in Streets and Sidewalks. 
Plaintiff's elidenee tending to shom that  blie linew of tlie existence of a 

hole in the aiplialt 111 the street adjoining tlle concrete curb in front of her 
house and tha t  she stepped into the hole and fell on returning a t  night from a 
neighboring house, ?a 11cld to disclose contributory negligence a s  a nlatter of 
law, ~ i n c e  if the hole constituted a hazard plaintifi"~ failure to ranember it was  
inexcusable. 1Tall.s 2;. 1Vznstoiz-Salem, 232. 

§ 24. Kature and Extent of Police Power and Construction of Ordinances 
in General. 
Subject to the basic rule tliat a municipal ordinance must be construed to 

effectuate the  intent of tlie municipal legislative body, a n  ordinance will be 
giren a reabonable interpretation and, if possible, its provisions will be recon- 
ciled and hnruonized with other legislative enactments. Cogdell v. Taylor, 424. 

§ 23. Zoning Ordinances. 
Where second application for rezoning is m a t e r i a l l ~  different from that  of 

first, governing body of city niay grant  the second request notwithstanding i t  
denied the f i r i t ;  zoning lines need not coincide n i t h  proper@ lines. Arntst~ong 
u. MCI~I ILA,  616 

9 26. Review of Orders of Zoning Boards. 
Review is upon questions of law, and jury trial is  not required; courts will 

not interfere with regulation unless i t  is arbitrary, and burden is  upon party 
attaclimg ordinance to shom tliat regulation was arbitrary to such an  extent as  
to amount to a b w e  of discretion. dtmctrotrg ?;. X c I ~ ~ n i s ,  GIG. 

§ 27. Sunday Ordinances. 
Statute authorizing certain counties to enact Sunday ordinances, with per- 
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miscive power of municipalities to elect to c70nle under the county regulations, 
held 170id as special statute relating to trade. Surplus Co. v. Plcasants, 630. 

§ 28. Authority Over Streets. 
A municipality has authority to enact tin ordinance relating to automatic 

tratfic control signals a t  intersections and to the right of may of funeral proces- 
sions, G.S. 20-1G0, and when automatic traffic control signals are installed pur- 
suant to an ordinance, the re\pectire rights of motorists depend upon the pro- 
visions of the particular ordinance. Cogdell c. l'avlor, 424. 

3 29. Parking Ordinances. 
Where the evidence i i  sufficicnt to sustain findings to the effect that defen- 

dant n~unicipality had a public need to construct off-street parking in the city, 
it may issue bonds for this purpose to be paid exclusively from the revenue de- 
rived from such off-street parking facilities upon its compliance with the pro- 
visions of Article 34 of G.S. 160. Hot ton v. Rcdevelopme?zt Conlnz., 1. 

§ 34. Attack of Ordinances. 
The proprietor of a mercantile establishment doing a large percentage of 

its busineqs on Snndny may maintain an  action to enjoin the enforcement of an  
ordinance prohibiting the sale of merchandise on Sunday. Surplus Co. v. Pleas- 
arlts, 630. 

NEGLIGENCE. 

§ 1. Acts and Omissions Constituting Negligence in General. 
A person is required to exercise that degree of care which a reasonably 

prudent person ~ ~ o u l d  exercise under like circumstances, the standard of care 
being constant !~hile the degree of care varier with the exigencies of the oc- 
casion. Greene 2;. Mercdtth, 178. 

A person injured as the result of heedless flight from fright engendered by 
a practical joke may recover for such injury i f  injury could have been foreseen 
by the perpetrator of the prank, notwithstanding that the perpetrator was not 
motivated by personal animosity or desire to inflict injury. Slaughter v. Slaugh- 
ter, 732. 

§ 4. Dangerous Substances or Instrumentalities. 
The rule of absolute and strict liability for damages resulting from blasting 

operations is applicable when the person omninz the property damaged is an in- 
nocent party and it is shown that the dan~age resulted from such blasting op- 
erations, and therefore this rule of absolute liability cannot be asserted as  the 
basis for recovery of damages coincident with well digging operations when the 
person whose property is damaged is not a third party but had employed defen- 
dant to dig the well, or when it is not shon711 that the damage resulted from vi- 
brations emanating froin the well digging machinery. Trull v. Well  Co., 657. 

§ 5. Res Ipsa Loquitur. 
The rule of absolute liability for damages resulting from a dangerous in- 

strumentality operates regardless of the presenre or absence of negligence, while 
the doctrine of rcs ipsa loyiiitur is a rule of evidence which operates as prima 
fame proof of negligence, and the two are separate and distinct. Trull G.  We l l  
Co., 687. 

Thc doctrine of rcs ipsa l o y u i t u ~  is not applicable unless defendant has con- 
trol of all the factors which might have caused the damage and does not apply 
when more than one inference can he drawn from the evidence as to the cause 
of the damage. Ib id .  
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9 7. Proximate Cause. 
Nominal daimges n ~ a y  be recovered in a n  action based on negligence. 

Jcl.cr.11 v. Price, 4 3 .  
Only negligence ~ r h i c h  prosinlately causes or contributes to the injury in 

snit  is of legal iinport. TTrcbb v. Clark, 374. 
I t  is not required that cl~fendant be able to foresee the particular injury 

resulting, but onlj- tlint ill the exercise of reasonable care he could have fore- 
seen tha t  some injury \ro11lc1 result from his conduct or tha t  consequences of a 
genernllj- iujurious uature riiigl~t ensue, and foreseeability is ordinarily a ques- 
tic111 for the jury. Sla~cyhtcr a. Blui~ghtc't', 73%. 

9 8. Concurring and Intervening Kegligence. 
Where the jury :nls\yers the issue of negligence in the affirn~ative a s  to one 

clefriidnnt autl ill the nogative ns to the other in :I suit instituted bg plaintiff 
agnirlst both as  joint tort-fensors, the one defendant may not complain tlint the 
other was eronrr :~t t~ i l ,  siiice the author of npgligence proxin~ately causiiig in- 
jury is liable t l~erefor in'ca1;ective of the liability of others. Jotrcs c. IIorton, .549. 

9 9. Primary and Secondary Liability and Indemnity. 
A p r l y  compclletl to Imp for  an  injury sol el^ under the  doctrine of T C S ~ O I L -  

ilcut supctior may recorer indemnity against his agent whose negligence caused 
the injurx. Scll v. IIotclrlii.ss, 18;. 

9 21. Presumptions and Burden of Proof. 
Each party is charged ~ r i t h  the  duty of esercising such care as  the exigen- 

cics and circuiiistances of the occasion niay require, and there is no difl'ercnce in 
the  (lz(ut~tuii& of prc~of neccsary to establish either pnr&'s failnre to exercise 
suc.11 care, the only difference being tha t  l~laintiff has the burden on the issue of 
defendant's negliycwe and defendnnt has the burden upon the issuc of plaintiff's 
contributory negligence. R. I t .  z. TFolta, 58. 

Negligence is not prcsnmecl from the illere fnct of injury. Trztll v. TVeZl 
Co., 687. 

5 22. Con~petency and Relevancy of Evidence. 
In  a n  action by a n  employee against the third person tort-feasor, any ref- 

erence to iriwrance or wurlimen's compel~sntion benetits is incompetent. Spivey 
c. TT'ilcrrs Po.. 37. 

9 23a. Sufficiency of Evidence and Sonsuit on Issue of Negligence in 
General. 
A pnrty whose proof sho~vs  his adversary was guilty of actionable negli- 

gence is entitled to go to tlic jury unless he  defeats llis own cause hy showing 
tha t  he \yas guilty of contributory negligewe a s  a matter of law. R. R. o. 
TFolt.:, 58. 

Conflicting ericlmce on the issue talres the question to the jury. Ibid. 
Seglig?nce may be estnblislierl by circumstantial evidence, but nn inferclnce 

of negligence n11ist be bwed ul~on facts establisl~ed h p  direct testimony and 
n ~ a y  not be based upon anotlier inference or prcsurugtion. W a t t  v. Housing Au- 
tliorit?/. 127. 

Eviileiice held insufficient to s l~ow that damage to house was  result of neg- 
ligence in operation of \re11 digging equipinent. Tru11 1;. TVe7l Co., 687. 

Eritleace tendi~ig to show that  a t  a season when fireworlrs were not custo- 
marily tlischarged, defendant, a s  a practical joke to frighten his childrrn, es- 
ploiled firecraclicrs outside the window of the dimly lighted room in which his 
lnotl~er was na t c l~ ing  television \rith his children, tha t  the children became 
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frightened and thnt his mothcr, tliinliillg the nneq~la ined esplosions were gun 
fire. becanic hystcricnl. attcnil)ted to tnlte flight, and stumbled to her injury, hcTd 
sufficient to he snlmlitted to the jury in the mother's action to recorer for snch 
injury. Slu uglr ter. I;. Slalcgl~lcr. 732. 

# 26. S o n s u i t  f o r  Con t r ibu to ry  Negligence. 
Conflicting evidtmce taltrs the issue to the jury. R. R. 2;. TT701t2, 3 8 ;  Oil Co. 

v. Mi77cr, 101. 
Sonsnit for contribntor;r- negligence is l m p e r  only when plaintiff's evidence, 

considered in the  light most f:~vor:tble to hiln, discloses contributory negligence 
so clearly tha t  no other rcasonablr co~iclusion can be drawn therefron~. G ~ w ~ c e  
2;. dfo.editll, ITS;  Stonc v. d l s l t l c ~ ,  ,755. 

30. Verdict .  
I t  is error for the court to rtzfusc to accept a verdict answering the issues 

of negligence and contribiitory negligence in the aflir'mative and awarding dam- 
ages to plaintiff, and the refusal to accept such verdict inva1id:ltes all subse- 
quent 1)roccedings. Jo,rTair 2;. I;lalic, 3G2. 

9 3 7 ~ .  Definit ion of Invitee.  
-411 employee of ail independent contractor on the premises in the perform- 

ance of his duties is :1n iavitee of the contrac!tee. Spiveu v. Trilcox Co., 387. 

§ 37b. Du t i e s  to Invitees.  
A store proprietor is not a n  insurer of the safety of his patrons and  a pa- 

tron, in order to recover for injury si~stained on the premises, n ~ u s t  introdwe 
evidence tending to estnblisli actionable negligence on tlie part  of the proprie- 
tor, the doctrine I J ~  ~.cs ipsa Eoqziitrc~~ not being al~plicablc. Hun~iltoiz 2;. Parker, 
47. 

The proprietor of a business has the duty to persons visiting the preniises 
for business purposes to exercise ordinary care to keep the preniises in a rea- 
sonably safe contlition ant1 to give warning of hidden perils or u~ i sa fc  conditions 
insofar a s  they can be nscertainrd by reasonable inspection. York  2;. Murphy, 
433. 

While each case must be detrrniined on i ts  own particular facts, the  ex- 
istence of a stey 011 the l~reniises bec:u~se of a difference between levels, in the 
absence of some unusual condition. does not violate any duty to invitees. Ibid. 

§ 37f.  Snfficiency of Evidence  a n d  Nonsui t  i n  Act ions  by Invitees.  
The evidence tended to sliow tliat defendant maintai~ied swinging entrance 

and es i t  doors with &):me1 g l a s ,  tha t  plaintift' \?-as familinr with the doors, arid 
tha t  a s  plnintif was entering the riglithand door she saw tlie bag boy rushing 
to\rnrtl the es i t  door, ant1 tha t  the exit door struck her on the rebound after 
l~ i iv i~ig  been opened by thc boy. There n a s  no c~vidence tha t  the doom were im- 
p r o p ~ r l y  C O I I S ~ ~ L I C ~ C ~ ,  liad any meclimiical iic~fect, were improperly maintained, 
or tliat they werc liot of the usual type. Hcld: Invol~int ;~ry  nonsuit was  prop- 
erly catcred. Hnnziltoiz z'. Pnrkcr, 47. 

Eridencr Iidd insufficient for  jury on issi~e of negligence of landlord in 
failing to discover and reuiore can of c.austic cleancr froni apartnient house 
prenlisea. l17utt T.  Ho~c.?i~rg Azitltoi.it~, 127. 

: t~ ~dcnce  tentling to show that plaintiff had previously been on the premises 
on several occasions, thnt on the occmion in snit  shc arrived a t  the premises 
just before dark,  t.hat a f ter  n conference she left defendant in his ofice, wallred 
some eight feet froni the door along a concrete walk and fell when she did not 
see a step from the walk to the  parking lot because i t  had become dark and no 
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lights had been turnrd on, held,  insufficient to be submitted to the jury on the  
issue of defendant's negligence. York  c. U ~ r r p l ~ ? ~ ,  1.53. 

9 10. Abatemeut of Public Nuisance. 
The abaten~ent of a public nuisance is not itz. 1.c'rrc but i n  persotrant, and the 

party cliarpc.tl with thc operation of such ~iuisance has the right to notice and 
a n  opportunity to be l~earil  and, if he t m ~ e r s e s  tlie factual allegations of the 
cwil)laiiit, to a jury trial. and tlierefure sucli 11erso11 is eutitled to h a r e  a jutlg- 
n ~ ~ , i i t  tliat tlie prenlisrs be p:ldloclied and the personalty sold eet aside when 
sucli juclgnle~lt i.: entered without personal service. Uozcwzan 2;. Mallol/. 3!6 

PAREST ASI) CHILD. 

s 1. The Relationship. 
JThile a n ia l r~et l  \vom:ln mag teitify a i  to illicit sexual relations during 

co\rrture in :In action directly inrolling tlie lmentage  of her child, she may 
not tct\tify a s  to I ~ I ~ C C C ~ S  of the lrn4xmd when .rich testimony tends to bas- 
terdize her chiltl brqotten or born during the existence of the ~narr iage .  S. v. 
ll7cit7e, 114. 

5 2. Liability of Parent for Injury to Child. 
h chiltl nho, because of rncntal inco~npctency. is unable to support or mire 

for herwlf. ant1 \ \ho a t  all trines haz been \upl~orted and rarecl for by her 
lnrent ,  may not maintain nn action acninst the parent in tort, r l e n  though tlie 
cliild is o\-er the agc of 21 years. Trill rclz 1'. Lowg, 137. 

,4n nncnrancilratcd cliild inny not sue the parent for negligent injury, even 
after beconling of age. Foster v. Foster, 694. 

3 4. Right of Parent to Recover for Negligent Injury to Child. 
The hu+and may maintain a n  action against the wife to recor-er the 

alnolmts e\pc~ndecl hy the hnrband for  medical treatment of their child made 
necessary by the nifc 's  negligent injury to the child. Foster v. Foster, G94. 

PARTIES. 

§ 2. Parties Plaintiff. 
An :rction niu*t be prosecnted by the real party in interest.  shamble^ v. 

Hcnting Co., 4.56. 

5 8. Amendment of Parties. 
JVlirw an action to recoTer a lous entirely con~genv~ tcd  by insurance is 

brought in the  nnrue of insured, t l l ~  court is \~ i t l iout  authoritj- to allow a n  
amc~ndment to perlnit the inillrer to be made an  additional party plaintiff and 
be permitted to adopt the colnplnint. since the court may not allow a n  amend- 
ment effecting n substitution or entire chmlge of parties. S l ~ n n z b l e ~  c. IIcating 
Co., 436. 

9 1. Transactions Constituting Payment. 
Provision in will for devise in satisfaction of debt constitlites only pro- 

visional payment even after probate of will in comnon form, and does not ex- 
tinguish the debt ~ ~ n t i l  after  will is upheld in caveat proceedings. Hargrace I ? .  

Gartl~rw. 117. 
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5 11. N a t u r e  a n d  E x t e n t  of Liabi l i ty  t o  Pat ients .  
Evidence tending to show that  a s  a student muse  w l s  shaking down a tlier- 

lnonieter i t  broke ant1 mercury and glass hit plaintiff's eye, causing injury, heTd, 
to disclose an  accidental injury for  I\-liich neither the liosl~ital nor the pl~~-sicinil 
having 1)laiiitifT adnlittcd to tlie llospital may be held responsible, there being 
no evidence of negligence ill h~ rn i s l l i~ ig  the equipment, or in failing to malie rea- 
sonable insgectioii of it, or in failing to properly iiistruct the nurse. Pa{jrrc o. 
G a r c e ~ ,  5!R 

5 2. Sta t emen t  of Cause  of Action i n  General .  
A plcndiiig shonld allege the ultimate and not the  evidentiary facts. Fox v. 

SOILIJLCI 1~ Appliances, 267. 

§ 3. J o i n d e r  of Causes.  
Action againat pastor to enjoin him fro111 occupying pulpit is in iproper l~  

joined with action against fac t io~i  of congreg:~tim for control of prol~erty, since 
defe~idants a r e  not affected by each cause. C o ~ z f c ~ m c e  v. Pincr, 67. 

5 7. F o r m  a n d  Con ten t s  of Answer.  
An answer may set forth facts stating the affirmative defense of reformu- 

tion, and may also allege facts entitling defendant to recorer a stated sum under 
another par t  of tlic written agreeitlent not attacked, and objection tha t  the two 
are  inconsistent and repugnant cannot be sustained. Vat t i~ezc s  v. V a n  Lines, '722. 

5 9. Verification of Answer.  
The rule tha t  a verified pleading requires tha t  subsequent pleadings be also 

verified. G.S. 1-144, may be w a i ~ e d  except in those cases where the form and 
substance of verification is made an  essential pa r t  of the pleading. Sisk v. 
Perkins, 43. 

5 la. Office a n d  Effect  of Demur re r .  
The coriiplaint must be liberally construed upon demurrer, and the facts al- 

leged and  relevant inferences of facts deducible therefrom must be talien a s  
tme ,  without collsidering matters dcllol's tlie pleading. Hargraoe 2;. Gard?to,  117. 

A deinurrer admits for it4 purposes the  truth of the facts well pleaded. Fox 
v. Sout lrox  dppliaizces, 267. 

§ 18. D e m u r r e r  f o r  i l l isjoinder of P a r t i e s  a n d  Causes.  
Demurrer for misjoinder of parties aiid causes held properly sustained. 

Jfotii.oe c. Dicto~hoffcr,  538. 

5 19. D e m u r r e r  f o r  F a i l u r e  of P l e a d i n g  t o  S t a t e  Cause  of Act ion  o r  
Defense.  

A pleadinq will be liberally construed upon demurrer, and where tlie facts 
pleaded include all of tlie essential elelneiits of the purported cause of action, 
the courts a r e  not pcrnlitted to  draw inferences contrary thereto. Fox v. Solctk- 
WTI App l ia~rcs ,  267. 

5 21.1. J u d g m e n t s  Upon Demur re r .  
If separate causes a r e  not separately stated in the complaint, demurrer 

must be sustained without lmjudice to plaintiff's right to niove for leave to 
anlend. G.S. 1-131, but if there is a misjoinder of parties and c n u w  of action 
th r  action should be dismissed a s  to the demurring defendant. ~Uonroc v. 
Dietertlloffrr, 535. 
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§ 24. Amendmen t  of Pleadings .  
A motion to be alloneil to amend is addrecsed to the  discretion of the court, 

and the  court's deciqion thereon is not subject to review in the absence of a 
shoning of ahuse of discretion. SL)  L L C P  CO. 0. S a k s  GO., 79. 

Cj 28. Variance  Be tween  Al legat ion  a n d  Proof .  
Plaiiltiff must make out his ca$e sce~oldum allcyuta and recover!: must be 

predicated upon allegations of the conll~laint. PI odlrcts Col l~ .  c. S a ~ l c r s ,  234. 

29. I s sues  Ra i sed  b y  P lead ings  a n d  Necessity f o r  Proof .  
Admissions in a pleading a re  judicial admissions binding on the ynrty malt- 

ing them. Rector G. Roberts, 324. 

PRISOSS. 

Cj 2.  Custody a n d  Control  of Pr isoners .  
The director of prisons. or his dul!: authorized agents or representatives. 

has authority to designate the places of confinement of prisoners within the  
State prisun s ~ s t e m .  8. c. ST'hit lc~,  742. 

PROCESS. 

Cj 4. P roo f  of Service. 
The sheriff's return of summons establishes service prima facie and places 

the burden upon defendant to show want of service when relied upon by him. 
Tpidall 1,. Homes, 467. 

Cj 11. Service  o n  Domest ic  Corporations.  
Serric.e of process on a named corporation by delivering a copy of the sum- 

mons to its managing officer is valid service. T p d a l l  v. Homes, 467. 

PUBLIC OFFICERS. 

§ 1. W h o  A r e  P u b l i c  Officers. 
The essential difference between a public office and a mere employment is  

that the incumbent of a puhlic office is  charged with duties involving the eser- 
cise of some portion of the sowreign power. S. v. Hold, 149. 

Chief of police and police officers of a municipality a r e  public officers. Ibid. 

Cj 7 .  De F a c t o  Officers. 
A person who by proper authority is admitted and s~vorn  into a public office 

is a dc facto officer and has authority to discharge the duties of the office until 
he is removed in accordance with statutory procedure. drnlstrotlg c. McI~rnis, 
616. 

§ 11. Criminal  Liabi l i ty  of Pub l i c  Officers. 
Validity of warrants against chief of police and policemen for failurcx to 

perform duties a s  puhlic officers. S. c. Hord, 149;  8. c. Stogiler, 163; S. 2;. Mc- 
Call,  163; S. v. Hlrclis, 1GO. 

Cj 5. Accidents a t  Crossings.  
Evidence of a railroad co~npany tha t  a driver drove upon the  tracks in clay- 

light in frout of the conipany's train, nhich  was  traveling some 35 to 40 miles 
per hour, rrithout obqerving the approach of the train, n7hic+1 could e a s i l ~  ha re  
been seen, and that the train crew had insufficient time to avoid the collisioi~ 
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after seeing the drirer when he entered upon the tracks, is hcld  sufficient to be 
submitted to the jnry on the issue of the driver's neqligence in the railroad's 
action to recover for darnages to its engine caused by the collision. R. R. v. 
Il'olto. 5s. 

Evidence pernlittinq the inference that a mil~vay train n-ns stopped 33 to 
40 feet north of t l l ~  crowinq. that the driver of' the car qtopped 12 feet from the 
northbound track, observed the stationary bin which gave no indication of 
moving, ant1 that ac; the driver llndertook to crocs the tracks the train suddenly 
started and collided with the anto~nohile before the drirer could clear the crow- 
ing, is 7rcld to take the case to the jury on the issue of the railroad company's 
negligence. Ib id .  

RECEIVISG STOLEN GOODS. 

5 2. Indictment. 
An indictment charging defent1:lnt with receiring. with knowledge they had 

becn stolen, a spec.ified number of cartons of ciqnrettes. and cases of beer and a 
caqc of sardines helongin< to a n:lmed person, hcld sufficiently definite and not 
snbjcct to arrest of jnclgn~cnt for failure to aver the brand nanles of the goods. 
6. v. C*pc7111rc71, 343. 

§ 3. Sufficiency of Evidence and  Nonsuit. 
Evidence tending to show that certain goods were stolen and carried to de- 

fendant's place of business hg the thieres and that the thieves sold the goods to 
defendant a t  abont half of tlir wholesale price, and that defendant knew the 
goods hat1 been stolen. 71cld sufficient to take the issue of defendant's guilt to the 
jury. S. c. Upc7rurc71, 343. 

REFORMATION OF INSTRU1\IENTS. 

a 4. Pleadings. 
In alleging mutual mistake. it  is not required that the pleader allege how 

or why the mistake occurred. Xat thcws  v. T7an L i n e s ,  722. 

REGISTRATION. 

§ 1. Necessity f o r  Registration. 
A lease for more than three years must, to be enforceable, be in writing, 

and to protect it against creditors or subsequent purchasers for value, the lease 
must be recorded. B O I L ~ N C  r .  Jlau & GO., 33. 

§ 3. Registration a s  Notice. 
The fact that after the description a deed cwntains a statement that there 

wac; a prerions lease of the land for a period of ten gears to a named lessee and 
that tlie ~rarrnntg escluded such leasehold, 7rcld not to render the unregistered 
lcnse binding on grantees. B o w u e  c. Lay & Co., 33. 

§ 5. Effect of Registration. 
Registration is for the protection of purchasers for value and creditors, 

and the rights of the original l~arties or their heirs and devisees are not depen- 
dent upon the terms of tlie instrument as recorded but upon the terms of the 
original investment, and the original deed is admissible to correct mistakes in 
the recordation, and, as between such parties, the correction of an error of reg- 
istration nentraliz~s all presunlptions in favor of the prior recordation. B o w -  
d m  v. Bozcden,  296. 
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RELIGIOUS SOCIETIES AXD CORPORATIOKS. 

S 3. Actions. 
Action against Ilastor to enjoin him from occupying pulpit is iniproperly 

joined ~ i t h  action against faction of congregation for control of Churc21i prop- 
erty. Confowzce v. Pi t~r r ,  67. 

RIOT. 

% 1. Nature and Eleinents of Offense. 
Citizens h a r e  the right to  asseinble peacefully for a lawful puri~oce: nerer- 

theless, e l r n  tlionnh a n  a s~emhly  be lawful initially it may I~ecome a riot if a t  
any time itb nieinhers act  with common intent in comniitling unlawful or dis- 
orderly acts in such a nmnner a s  to threaten a breach of the peace. S.  c. Lcut,!~, 
51. 

§ 2. Prosecutions. 
Where the indictment charqes t ha t  defendants. with others, participated in 

a riot, i t  is not neceisury to show that  defendants acted in concert with each 
other in comnlittinq brcaches of the peace, it being sufficient if the e-iidence 
show that  each defendant acted with other members of the crowd in committing 
the offense. 8. 2.. Lcn) 11. 51. 

E ~ i d e n c e  of defendant's guilt of participating in riot held sufficient to be 
submitted to jum. Ihid.  

ROBRERY. 

1. Nature and Elements of the Offense. 
Common law robbers is the  felonious taking of money or goods of any value 

from the person of another, or in his presence, against his bill. by violeuce or 
putting hini in fear, n i t h  the felonioui intent to dellrive the other of liis p r o p  
erty pernianently, and the connnission of this offense by the use or threatened 
use of firearms or other dnngeroli5 neapon whereby the life of a person js en- 
dangered or threatenc~l,  marranti  increaie in the pun i~ l~ inen t  under the pro- 
visions of G S. 14-87. S. 11. Nowzr, 470. 

Forte a s  an eleinent of tlie offenqe of robbery may be actual or constructive. 
and if the threatened use of force is sufficient under the circumstances to pnt a 
man of rez~ionnble f i rmnes~ in fear mid induce 11im to give up liis l~roperty to 
avoid apprehended injury, there is  sufficirnt conqtructivc force. Ib td .  

5 4. Sufficiency of Evidence and Nonsuit. 
Ihidence that  shortly after a n  affray vit11 the prosecuting witness and af ter  

the prosecuting witness had left the scene. clefendant sought him out, and, 
with oilen pocket Iinife in hi. hand, deinanded and tool; from the yrosrcr~ting 
witness nloney and gootls, ht7iZ sufficient to be submitted to the jurs  on the 
question of defendant's guilt of armed robhery. S. u. So71 18, 470. 

3 5. Instructions. 
Where all of the eTidence slio~vs that property w.iq feloniously taken from 

tlie person of t h ~  l)rosecutiny n itneis by the u w  of a dnnverous TYcaImil. IT it11 
evidence of the identity of def~ar lant  a? the perltetrator of the otfmse, the court 
is not required to suhinit thc question of defendant's guilt of leis deqrces of the 
crime. S. o. Fletclwr, 482. 

SALES. 

fj 15. Actions or Counterclaims for Fraud. 
Ul~on the s ta temmt of the original defendant tha t  he mould rather lease 
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than purchase the business erll~ipment in question, the additional defendant sold 
it to plaintiff and plaintiff leased i t  to the original defendant. Evidence of the 
original defendant that he was induced to euecute the agreement by the mis- 
representation of the additional defendant that tlie equipment had been recon- 
ditioned 7s ht7d cufticient to sup~wrt tindings ngainqt the additional defendant 
on tlie original clefrntlant's cross action. Lcasiizg Corp. v. Hall, 110. 

s 16. Actions f o r  Injur ies  f rom Defects. 
Eridmce held sufficient to he submitted to jury on iwne of negligence of 

distributor in failing to exercise degree of care commensurate ~vi th  known 
hazards in discliaree of duty to iiispect and service gasoline tobacco curer, but 
also to shorn contributor7 negligence as matter of law on part of user in light- 
ing match after (1i.aining pipes hiiriself. Stone v. ilsltlell, 555. 

SASITARY DISTRICTS. 

§ 1. Creation a n d  Existence. 

Cre:xtion of nietrolmlitan sanitary dic;trict comprised of sanitary districts 
and ~n~nicilxilities held valid and provi+ms that a district shonld have au- 
thority to cut-off nater to t l m e  delinqnent in seweraqe account is valid, and 
fact that contract is for indefinite duration is not fatal. Rcarborough v. Adanzs, 
G31. 

SEARCHES AND SEXZURES. 

1. Kecessity fo r  Search Warrant .  

Where an officer makin: a lanful arrest requests permission to search the 
?ar which had been driren by one of the personc, arrested, and the officer, in re- 
l ~ l g  to tlie d l i ~ e r ' s  interrogatioil as to whether he had a search warrant, states 
that he did not but that he could obtain one, whereupon the driver consents to 
the search and hands orer the kegs to the car, held the consent to the search 
dispenses with the necessity for a senrch warrant and renders competent evi- 
dence obtained in a search of the car. S. v. Hamilton, 277. 

Passengers in a car may not object to incriminating eridence found in the 
car upon se:lrch nithout a warrant when the person having possession and con- 
trol of the car consents to the search. Ibid. 

Protection ngninst u i ~ l a \ ~ f u l  scnrches extends to the guilty as well as to the 
innocmt, and an unlaxrful search without a nrarrant does not become lawful by 
the disco7 eries nhich result from it. S. 2;. Hall, 939. 

Wife may not consent to search of husband's possessions. Ibid. 
Where officers, investigating an assault with a gun, go to a suspect's house 

and enter and find him in his bedroom and also find in the house loaded buck- 
<hot shellq and a ihote~nl, held, the conditions were such as to require a search 
warrant, and it was error to admit in evidence over defendant's objection the 
shells and shotgun, and the statute also renders incompetent testimony of an 
exl~ert that, from his exaniination of the gun, empty shells found near the scene 
of the crime Fere fired f ~ o m  tlie gun. S. v. Stc'z;c?zs, 737. 

STATE. 

§ 4. Actions Against t h e  State.  

While ordinarily an agency of the State is not suhject to suit unless the 
right to sue is granted by statute, where an agency of the State takes a prop- 
erty right by eminent domain and there is 110 adequate statutory remedy for 
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the recovery of compensation, the owner may maintain an action a t  common 
law. Slierrill a. Hightcay Cornm., 643. 

STATUTES. 

§ 1. Enactment  by Reference. 

Where a statute specifically refers to a prior enactment and stipulates that 
provisions of such prior statute should be controlling, the prior statute beconles 
an integral part of the enactn~ent. Iieeter a. Lake Lure, 252. 

5 2. Constitutional Requirements i n  Enactment. 
h statute delegating to counties the power to prohibit the sale of merchan- 

dise on Sunday is a statute pertaining to the regulation of trade ~vithin the pur- 
view of Art. 11, 5 29, of the State Constitution, notwithstanding that its ulti- 
mate IJurpose is to protect the public welfare rather than the regulation of 
trade. S I L ) ~ Z U S  Co. 1;. Pleasaufs, 630. 

h statute is either general or local within the purview of Art. 11, 5 29 of 
the State Conititution, clepcncling upon whether or not it operates uniformly 
througl~out t l ~ e  State within all areas corning nithin its purview, and a statute 
is general notnithstanding its application is limited to areas or subjects coming 
within classifications therein set out, ~rrorided the classifications are reasonable 
and based on rational difference of situation or condition. Ibid. 

§ 5. General Rules of Construction. 

The interpretation given a statute by the officer or agency charged with its 
administration will be given due consideration by the courts, but is not con- 
trolling. d r a ~ r g t o n  1;. E'wgineermg Co~p., 38. 

h criminal statute must be strictly construed in favor of the accused. S. v. 
Bt o z ~ n ,  191. 

Where the language of a statute is clear and unambiguous the courts must 
declare such meaning and are without power to interpolate or superimpose pro- 
visions and limitations not contamed therein. Board of drch~tecture  v. Lee, 602. 

8 7. Construction of Amendments. 

Where a statute has two distinct subsections dealing with related matters, 
an amendment to one of the subsections will not ordinarily be construed to ap- 
ply to the other also, since it will be presumed that if the Legislature intended 
it  to allply to both it XI-ould hare expressed such intent. Airuzgton v. Engineer- 
ing Corp., 38. 

An amendment has the effect of re-enacting the statute with the amend- 
ment incorporated. I~rs .  Co. a. High, 7.72. 

3 11. Repeal and  Revival. 

Where a statute is void because its machinery violates certain constitu- 
tional directives but the statute is nithin the legislative power to enact, the 
statute may be amended so as to obriate the constitutional objection so that the 
statute is rendered valid by the n~nendnlent so far as its prospectire operation 
is concerned. Ills. Co. a. High, 732. 

TAXATION. 

5 4. Limitation on  Debt. 
Bonds to be paid solely from revenue of facility to be purchased are not 

a debt of the municipality. ISeeter v. Lake Lure, 252. 
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TAXATION-Continued. 

3 6. Necessary Expenses  a n d  Necessity f o r  Vote. 
Bonds to be paid solely from rerenue of facility to be purchased are  not a 

debt of the mmiicipality. I icetcr v. Luke Lure, 232. 

S 7. Pub l i c  Purpose .  
While lcg~slatire clcclarations will be given great weight in determining 

whether a prol~usetl mnnicil~ai bond issue is for a pul~lic purpose, such declara- 
tions a r c  not conrlucive, hiwe the question is for judicial determination. Kccter 
C. Luke L I I I  C, 2.72. 

Purchase of rerreational lake, dam and electric generating plant by mu- 
l i icipali t~ held for a public purpose under the facts of this particular case. Ibid. 

3 28. Assessment  o f  I n c o m e  Taxes. 
Loans to a taxpayer do not constitute tasable income and should not be in- 

cluded a s  gross inconie on his incomc tax  return. G.S. 103-141, and repayment 
of loans may not be allowed a s  a deduction from taxable income. I n  r e  Flcish- 
man, 2M. 

§ 29. Assessment  of Sales,  Use  a n d  Excise  Taxes.  
Seller of storage tanks to companies permitting customers to use them upon 

payment of inbtallation fee, held liable for sales tax.  Xunuftrctlirmg Co. c. 
Johnsort, 12. 

Where i t  appears tha t  a taxpayer turning its inrentory over once a month 
on the average, used the  "purchnse invoice method" orer  a period of years in 
computing the  aniount of sales tax  due, and was advised tliat, because of a 
change in the tax  laws rerno~ing exeniptionr theretofore accorded, thc "purchase 
inr oice method" would no longer be permitted, held, during tlie luonth for  which 
the taxparer pars  tlie tax on i ts  actnnl sales, it is  entitled to a credit for  the 
tax  paid on its entire t a u b l e  irn entory on hand on the date the change in the 
method of coniputation became efYective. Park-N-Shop v. C l a ~ t o n ,  218. 

TORTS. 

§ 4. R i g h t  t o  Contr ibut ion .  
The fact tliat insurer for the  original defendant pays plaintiff's judgment 

against its insured. and plaintiff's judgment is marlied paid and satisfied, does 
not extinguish or affect the judgment in faxor of tlie original defendant against 
the additional defendant for contribution, G.S. 1-240, and  if the additional de- 
fendant does not l)ay sanie, thr  original defendant is entitled to enforce the 
judgment by issuance of euerution. P i t tma?~  1.. Rncdclxr, 55. 

An original defendant may bring into the action for the purpose of enforc- 
ing contribution only a joint tort-feasor whom plaintiff could l i a ~ e  sued orig- 
inally in the same action. Petreu 2;. Tank Lines. 230. 

Where the laws of the ctate in which tht. accident occurred do not permit 
the wife to sue the husband in tort, a defendant sued by the wife for negligent 
injnry in a n  action instituted in this Sta te  may not have the  husband joined for  
contribution under G.S. 1-2-10. Zbrd. 

§ 7. Re leases  a n d  Covenan t s  S o t  t o  Sue. 
Passengers in a car  involvetl in a collision esec~ited a covenant not to sue 

in far or of the dr i rer  of the other car involved in the collision, his agrnts, suc- 
cessors ant1 assigns, arid "all other persons. firms, or corporations for whose acts 
or to whom they or any of them might be liable" and expressly reserved the 
riqlit to proceed againrt a11 others. Held: The phrase "for whose acts or to 
whom" tlie corenantees might be liable may be given significance only by con- 
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struing i t  with reference to the principal-agent relationship and the right to in- 
demnity arising therefrom, and such construction is also necessary in order to 
give any etfect to the reservation of rightq against others, and therefore the 
covenant not to sue does not preclude the passengers from thereafter institut- 
ing an action to recorer for the negligence of the driver of the car in n-hich they 
nere  riding. Scll v. Hotchkiss, 183. 

TRIAL. 

5 3. Time of Trial and Continuance. 
Where d~fenclant's attorney of record announces his withdrawal from the 

case at  the t ~ m e  the case is called for trial, i t  is error for the court to treat the 
withdra\val as a falt  uccompli and acquiesce in the withdrawal, refwe a con- 
tinuance, and set the trial for the following morning. Stnrth v. Bruunt, 208. 

§ 11. Argument and Conduct of Counsel. 
TT'hile counsel is entitled to argue the whole case, the law and the facts, to 

the jury, G.S. M-14, i t  is enor  for the court to permit counsel to argue matters 
n7ithout factual or legal justification upon thcl evidence. Jc?~li~?zs c. Hi~tcs  Co., 83. 

3 15. Objections and Exceptions to Evidence and Motions to Strike. 
The rule that objection to the admission of evidence will be considered only 

upon the ground stated in the objection does not apply  hen the evidence is es- 
eluded by statute. Gleitn v. Smztlr, 706. 

3 18. Province of Court and Jury in General. 
The task of weighing conflicting evidence is for the jury and not the court. 

R. R. v. 1Volt2, 38. 
I t  is the province of the jury to weigh the credibility of the testimony, with 

the rlght to believe any part or none of it, and therefore where the testimony 
of the wife in her action for alimony without divorce would permit the jury to 
answer the issue either for or against her as  they found the facts to be from 
her testimony, the verdict against her is conclusive on appeal, notwithstanding 
the defendant offered no exidence. Broicn v. Urozcn, 485. 

§ 21. Consideration of Evidence on Motion to Nonsuit. 
On motion to nonsuit, plaintiff's evidence must be considered in the light 

most favorable to plaintiff, and defendant's evidence which is favorable to plain- 
tiff must also be considered in such light. Jenlims v. Hines Co., 83; Qreene v. 
Met cditk, 178 ; C l l ~ a r d  2.. !llrrcst Go., 247. 

Discrepancies in plaintiff's eridence are for the jury to resolve and do not 
warrant nonsuit. Cogd~ll u. Taylor, 424. 

Defendant's eridcnce in conflict with that of plaintiff. or ~vhich tends to s h o ~  
facts a t  variance ~ i t h  plaintiff's ev~dence, is not to be considered on motion to 
nonsuit. Voss v. Tatc, 344. 

Upon motion to nonsuit, defendant's evidence which is not in conflict with 
that of plaintiff may be considered insofar as it explains or makes clear the 
eridence of plaintiff. Cazidill 2;. Ills. Co., 674. 

§ 22. Sufficiency of Evidence to Overrule Nonsuit in General. 
Evidence which raises a mere speculation or conjecture is insdlcient to be 

submitted to the jury. Watt v. Housi?zy Authority, 127; Crisp v. Medlin, 314. 
Discrepancies and contradictions, even in plaintiff's eridonce, do not war- 

rant nonsuit. G?eene v. Mcredlth, 178; Raicndfw c. Warrew, 200; Clotard v .  
Trust Co., 247. 
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TRIAL-Cont i~zued. 

Where the testimony of the witness is without probative force in cstablish- 
ing the fact in issue, an eo p a ~ t e  affidarit by plaintiff based upon the state- 
nients of the witness to 1)laintiE.s insurance adjustel', which stute~nents were 
coilsistent ni th  the witness' testimony a t  {he trial, cannot constitute eridence 
sufficient to take the issue to the jury. Caudill 2;. Ins. Co., 674. 

31. Directed Verdict a n d  Peremptory Instructions. 
The court may always direct a verdict against the party who has the burden 

of proof if he fails to introduce exidence, or if the evidence offered and taken 
to be true fails to make out a case in his favor. Arnold v. Charles Enterprises, 
02. 

§ 33. Statement of Evidence and  Application of Law Thereto. 
Where appellant fails to bring the matter to the court's attention in apt 

time, a slight inaccuracy of the court in recapitulating the testimony of a wit- 
ness does not mnrmnt a new trial. Brown 9). BYOLGI?, 485. 

§ 45. Acceptance o r  Rejection of Verdict by t h e  Court. 
I t  is error for the court to refuse to accept a sensible verdict. Jordan V .  

Flalie, 3G2. 
Where a poll of the jury rweals that the verdict was not unanimous, the 

court correctly refuses to accept it and properly directs the jury to deliberate 
further, and properly accepts a unanimous verdict reached after redeliberation. 
ATorbzo.n 2;. Mac7iie. 480. 

§ 48. Power of Court t o  Se t  Aside Verdict. 
The court has the discretionary power to set aside the rerdict as  against 

one defendant while refusing to set it aside against the other defendant, and its 
orders doing so are not subject to review. Kesler v. Stokes, 337. 

Where the court refuses to accept a permissible verdict and then orders a 
mistrial for the jury's in~bility to reach a verdict, upon remand for acceptance 
of the rerdict the parties against whom the verdict is rendered may move to set 
it aside, notwithstandillq such motion must ordinarily be made a t  the trial 
term. Jotdnn 2;. Flake, 362. 

5 5 G .  Trial and  Hearing by t h e  Court. 
In a trial by the court under agreement of the parties the rules of evidence 

are not so strictly enforced as  in a jury trial, and i t  will be presumed that the 
judge disregarded any incompeicnt evidence that may hale been admitted un- 
less it affirmatively appears that he was influenced thereby. Xayberry v. Ins. 
Go., 65s. 

TRUSTS. 

§ 13. Resulting and  Constructive Trusts. 
No resulting or constrnctire trust arisrs when a husband makes improve- 

ments on land owned by him with money furnished by himself and wife, even 
though he obtains his wife's money by ~~romising her to convey to her a half in- 
terest, since the husband did not acquire title to the realty n7ith the use of her 
money or obtain title thereto in breach of a confidential relationship. Fulp v. 
Fulp, 20. 

UTILITIES CORIMISSION. 

§ 1. Nature a n d  Functions of Commission i n  General. 
The utilities Commission is an administrative agency of the State and as 

such is ex vi termini distinguished from courts within the purview of Section 3, 
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UTILITIES CONMISSION-Continzied. 

Article IV of the Constitution of So r th  Carolina. Gtihties Comnz. v. Fi11is7~1)lg 
P h t ,  416. 

5 9. Appeal and Review. 
?\To appe,~l from I'tilities Coiilinission direct ro Su;xrme Court. Zitilitlcs 

Co~ i~m.  G. Fu?ishliiq Plajit, 416. 

VCSUE. 

§ 4. Actions Agninqt AIunicipal Corporations and Public OfEcers. 
A county hospit,il. G.S. 131-126.20, 21 (a ) ,  28, comes n i th in  tlie purview of 

G.S. 1-77, alid a n  actloll against i t  for labor and materials furnished arises in 
the county in nliich tlie hosljital is located, and when brouqht in another county 
is properly removed. Coats c. Hoapltal, 332. 

§ 9. Hearings and Orders on Motions for Change of Venue. 
Where defend:rnt, in a n  action brought in the rworiler's court of the county 

of plaintiff's re>idence, moT cs to diqmiss on the qronnd that  the action could be 
instituted only in the county of defendant's reritlence under G.S. 1-77, and, upon 
refus:ll of the motion, defendant appcalt to the Superior Court, the Superior 
Court ;~roperly treats t h ~  motion to disuiiss a s  a motion for change of venue, 
and proyerl;r removes the action to the county of defendant's residence, notTith- 
standing tha t  the recorder's court could not have so removed the action. Coats 
u. Hospztal, 332. 

WILLS. 

§ 27. General Rules of Construction. 
The intent of testator, a s  gathered from a consideration of the four corners 

of the instrument interpreted in the liqht of the conditions surrounding him a t  
the time of its execution, must be g i r m  effect unless contrary to some rule of 
law or a t  mriance with public policy. SVcsto?~ v. Hasty, 432. 

When the  intent of tei tator can be ascertained with assurance from the 
language used, there is no neetl for ~ ) r e sun i~~ t ions  or extrinsic evidence, and the 
court must g i ~ e  effect to the testamentary intent. Trust Co. v. Alzdrelcs, 531. 

5 39. Devises with Power of Disposition. 
Devisee of life estate who ir: given power of testamentary disposition d o ~ s  

not take fee and may transfer title only by will and not by deed, TVcston v. 
Hasty, 432. 

5 47. Whether Adopted Children Take as Members of Class. 
Where the  trust  prorides benefits for named blood relatiyes of testator 

with provision tha t  this number conld be increased olily in the e lent  great nieces 
and great  nephews lvere born within 21 years after testator's death, the mill 
clearly indicates testator's intent to exclude children adopted by his nieces a~:d 
nephews from the benefits, and therefore Chapter 067, Session Laws of 10(i3 
(G.S. 48-23) b? its express Innguaqe. does not appl - ,  and the children adopted 
by testator's nieces and n,3pllews do not take under the mill. Trust Co. c. Ail- 
di czcs, 31. 
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G.S. 

1-24. Does not suspend rnrining of statute against claim against estate dur- 
ing cont~orersy  on probate of will whtn  adniinistrntor had been a y  
poiiited. Flu1 grctce v. Gar ~ I I C J . .  117. 

1-52. Action aga~i is t  trustee accrues ul)ou d ~ s a v o v a l  of trust. Fztlp v. Fulp ,  
20. 

1 2 2  ( I ) ,  1-22 ( 5 ) .  Action to reco\ er  loss from fire from instailation of f i~rnace  
accrues a t  t m e  of c ~ o n i ~ i c t ~ o n  of contract of initallation regaidless tha t  
tl;iru:t ye occtu s tlliw,t ttcr. Jcct cll z. P) l t  c, 439. 

1-!)i(l). Senice  of process on corporntion l1y delirering copy to its illanaging 
ufhcer i. 1 a l ~ d .  Ty~7 t r l l  L'. IIonzcs, 467. 

1-123(1). Demurrer tor iilisjoi~itler of parties and cauies held properly sus- 
tained. Jlortroc c. Dlto~i~of lcr ,  X b .  

1-131. I f  separate muses a r c  not separately stated, demurrer must be allowed. 
~llortt oc u. I)1tt1171ol^Jtr, 533. 

1-144. Requirement of ~ei i f ica t ion  may be wai\etl. S 1 h 7 i  v. Per k im,  43. 
1-132; 1 - 1 3 ,  Conit ~ n u y  not enter judgnient by defanlt a i d  inquiry while de- 

fendant's motion to str ike is pending. VcDa?zrtl v. J'ordlran~, 62. 
1-240. Payment of plaintiff's judgment against original defendant does not 

aiiect iiisuier's right under judgniont in favor of original defendant 
against nilditioiial clefendant. P ~ t t m a r ~  I;. Swdeker,  55. 
Original defenclnnt may h a r e  addi t~onal  defendant joined for  contri- 
bution only if l~ la in t~l t '  could ha re  sued origiiial defendant in~tially. 
Pentrca v. Tair7; Lmes, 230. 

1-5GS.14. Testiinony elicited on adr-erse emmination in one case is not compe- 
tent in trial of coml~anlon case by l~laintiff who ls a stranger to  the 
prior action. Glertll 2;. Smith, 706. 

8-18. Original illstrunleiit ma? be introduced in evidence whether recorded 
or not. S. v. D111111, 301. 

8-89. Passenger not entitled to compel agent of carrier to disclose informa- 
tion on the drirer 's  r e ~ ~ o r t .  Claddock v. Coach Co., 380. 

14-2. Conspiracy to murder is infamous oi'feilsc. S. ti. Alston, 398. 
14-33, 14-22. Assnult with deadly weapon is less degree of offense of assault 

with deadly \\e:qJon with intent to kit1 inflicting serious injury not re- 
sulting in clcath, and \\-hen there is eTidcnce of less degree court must 
submit question to jury. S. 5. Ti'enver, 681. 

1 5  As amended constitutes unlanful brc.nhing or entering a building a 
felony when done with iiitent to ro~rimit a felony, and a misdemeanor 
in the absence of such iutent. S.  c. Jones, 134. 

14-67. E~ ide i i cc~  of guilt held sufficient to make out p ~ i m a  fame case for jury. 
b'. Z. AI 1t(lld, 348. 

14-87. C\idence of guilt held sufficient to b r  submitted to jury. S. v. Sorris ,  
470. 

14-202.1. Does not repcal B.S. 14-179. S. v. Hartcard, 746. 
11-230. Police cl~ief and ~ m l i c ~ n ~ e ~ i  a r e  public officers and may be prosecuted 

for nx~lfrasnncc. S. v. Ho, d,  149. Validity of indictineilt of police officers 
for T iolntinq duties. S a. Nor d ,  149; S .  v. EI~rcks, 160; 8. v. Stogner, 
163; S. 2;. JItCall, 166. 
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13-27.1. Icvidence obtained by ~ m l a ~ r f u l  search a s  v-ell as  eridence b x e d  on 
article> found by search hc4d incom~~e te i~ t .  S. v. Steceirs, 737. 

13-41. Officers held enti t ic~i to arrest defe~xlants on facts of these cases. S. 
c. l i c r t ~ ~ ~ l t o ? ~ .  277 ; S. 7.. Eqerton. 3'28. 

1.7-147. Intliclment mnct alleqe t imi nntl plate of prior conviction. S. v. L a x -  
?.( ure, 220. 

13-1;" Ind~ctrnent clidl.,nig defen(lant? with larceny of specified pe r sona l t~  
from specilircl \tore and nlt l i  brtwkillg :md enteling may bc consoli- 
dated for tri;il. S. 1;. Honulto~i,  277. 

1.7-13.1,. Indictment cliarqinq eqcape occurring prior to tlic d ~ t e  of sentence is 
fatail! defective and ii: not subject to nn~endment. S. v. Wh~tely.  742. 

13-170. Court must submit qnestion of less degree of crime when supported by 
evidence. S. v. Joi~co. 134: S .  2;. TBcaco.. 681. 

13-217. Post conviction pclition must bc fileti in Superior Court in county in 
which conviction TI 3s entered. s. 1 .  J l (  i ritt, 716. 

18-78, 143-314. 145-316. I!oard of dlcoltolic Control is  authorized to hear pro- 
ceedmg to relolie b t w  license with riqlit to appeal in licensee, and with 
further right of appeal to Supreme Court. Frccina?l v. Board of dlco- 
71011~ C0llt7 0 7 ,  320. 

19-1. Abt~tenicnt of public nuiiance is in pcrnoilam and party charged has  
right to  notice and opportunity to be heard, and therefore judgment 
cannot be entcred without personal service. B o t c m a ~ ~  n. AIIalloy, 396. 

2071.1 Alerely takes iwue of agency to jury. ST'alls v. SVinstolz-Salem, 232. 
20-72(b). No title to inntor vehicle pasues until certificate of title has been ns- 

signed and deli\ ered and appliclation made for new certificate. Bauk v .  
Votor Co.. 568. 

20-129. Ol~erntiou of rehirle a t  nighttime without lights required by statute is 
negligence. lZccccs v. Cantpbell, 224. 

20-130.1. Testimony of results of breathalyzer tests held competent. S. 2;. 

Polccll, 73. 
20-140. Unintentional violatio~l of a qtatutc gowrning operation of motor T e- 

hicle, without more, doe. not constitntc reckless driving. S. 2;. D~iprf~e ,  
463. 
Allegations held snfiicient to allege riolation of statute. Bunk v.  Liiid- 
s c ~ .  5b:. 

20-141 ( a ) .  Evidence of negligence nntl l>mxiiuate cause held for jury. Rector 
v. Roberts, 324. 

20-141 ( b )  ( c )  . ET idence held for jury on qu~5t ion of whether excessive spwd  
in entering intersection was prosinlate cause of collision. Jollcs c. Hor- 
IOII,  <i40. 

20-141(c). Ul l t .~  to exerciw due ca le  to a ~ o i d  collision is not limited to other 
rehicles being operated Ianfully. .llc3nri .L. Goodl~in,  146. 

20-148. 11 riot applicable to three-lane highnag. S 1 Dloicun, 123. 
Ina i l~e r t en t  reerinq to left of Iiiqhway, cansing accident, does not alone 
constitute reclileqs driling. S. 2;. D~cpi te ,  464. 

20-130(c). Pr i ra te  d r i ~ e w a y  is not intersecting highnay. Oil Co. v. Hiller, 101. 
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20-150(e). Party may not rely on violation of' statute ~ v h e n  he does not allege 
violation; mere fact  of crossing  ello ow line is not s t s c i e n t  but i t  is 
required tha t  party sholv highway had been duly marked. Oil  Co. v. 
Jf illcr, 101. 

20.154. Requirei only that  a motorist not tnrn left without exercising reason- 
able cale to ascertniu tha t  niavement call be made in safety. Oil Co. u. 
31~11cr. 101. 

20-13.5(b). Eridcnce of neqligeuce in violatirlg statute held for jury. Greeize V .  

X f  r(dlt71, 17s. 
20-161. Stolqiug on l ~ i g h n n ~  in violation of qtatute is negligence per se. I I ~ g 7 ~ e s  

c. I tstal, 7~00. 
20-161(a). Stopping on highway because of evigencies of traffic is not parking. 

Sarciidcr s v. I l ' i l i rc~~,  200. 
20-1GG ( a ) ,  Il-1GG (c )  . Fact that  indictment charges defendant with collision 

resultin:. in injury and  death, and evideucc shows tha t  no person died 
a s  a result of the collision is not fa ta l  variance. S. v. TT7t1son, 373. 

20-16G(b). Is not limitrd to motorist a t  fault  in can4i:lg accident and rvarraut 
or indictn~ent ueed uot aT-cr the strec>t or highnay where collision oc- 
curred. S. v. Smith.  373. 

20-lo!). Mnnicipality may enact ordinance giving right of Tvny a t  intersection to 
funer ,~l  prucewion. Ccgdrll v. Taylor, $21. 

20-311. I n s u ~ e d  in a11 : ~ ~ ~ i g u e d  risk policy has the right to cancel and he may 
authorize leucler of prenliuul to do so. Griflti 6. I~~de~nrz i ty  Co., 212. 

28-112. Court inay not waive a party's right to plead s ta tu te  of limitations. 
Hal-gl ace  a. GUI d w r ,  117. 

28-172. Bauk u ~ u s t  see tha t  sum in deceased's account is  paid to deceased legal 
representative. Motrroe I;. Dltcn7lofjo-, 335. 

25-174. Actiou lies only if there is  a l)ecuuimy loss from death. Scriven v. Jfc- 
Du?cczld, 727. 

31-36 Prcsentation of papcr writing to clcrk for probate does not revoke 
authority of admiuistrirtor duly appoiuted for the estate. Hargrave v. 
Gcirdmr,. 117. 

39-33. Where donee of power of dispo\ition c o n r e p  property by deed to  
stranqers to donor's blood who a re  uot beueficiaries under liis will, deed 
of clonee does not constitute release or ectopl~el. l i~cs ton v. Hasty,  432. 

45-21. S o  confirmation is uecessnry to foreclosure under power contained in 
cleeil of trust ~vlieu no upset bid is  filed. Products Corp. v. Sanders, 234. 

48-23. Does not al111ly where testator c l ea~ ly  iudicates inteut to exclude adopt- 
ed childrcu. 7'1 ust Co. c. Aizdre~ix, .XI. 

52-10, 62-10.1. Conmion law di4nbility of spouses to sue each other in tort has  
been coml~letely renio~ed.  E'osfcr 2;. F o s t o .  694. 

82-10.1. Husband nlay lnaintain action agninqt wife to recover amount spent 
for  nieclical treatment of child maGe necessary by wife's negligence. 
Fosto- v. Foster, 694. 

52-12. Deed of separation properly executed is  not rescinded by act of one of 
the parties in tearing up the paper. Joy~ lc r  v. Jo!jtler, 27; Evidence 
li~!d insufficieut to establish fraud in procuring deed of separation. Zbid. 
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62-96. Appeal entered in Supreme Court from Utilities Commission directed 
to be entered in Superior Court with right of appeal. Utilities C0mm. 
v. Fl i~i~7i ing Plant, 416. 

62-99. iYo appeal from Utilities Commission to Supreme Court. Utilities Comm. 
v. Finishing Plant, 416. 

83-12. Person constructing building on lands owned by himself and wife by 
elltireties comes within esceptions, but fact that  he is trustee of church 
lands does not bring h i ~ n  within exception. Board of Architecture v. 
Lee, 603. Board held barred by laches. Ibid. 

84-14. Court may not permit counsel to argue matters without factual or 
legal justification upon the evidence. Jenkins v. Hines Co., 84. 

97-10.2(e). I n  an  action against third person tort-feasor reference to compen- 
sation insurance is prejudicial. Spiceu v. TT'ilcox Co., 387. 

97-14(1). Whether offer of job requiring less skill and paying lamer wage is 
"suitable" depends on circumstances. I n  re Troutman, 289. 

97-31. The 1963 amendment has no retroactive eftect; statute does not au- 
tholize conipeusation for injury to internal organ of the head when 
such injury does not result in any disfigurement. Arrington v. Engi- 
ttccring Corp., 38. 

97-93. Requirement of notice applies to "binder" a s  well a s  formal policy. 
Moore v. Electric Co., 667. 

97-99. No t~ce  to insured and not method of its transmission is determinative. 
Moore v. Electnc Co., 607. 

106-141. R e p a ~ m e n t  of loan may not be allowed a s  deduction. In re  Fleishman, 
204. 

103-142(a). State is  not required to allow deduction allowed by Federal Gov- 
ernment. In re  Fleishman, 204. 

105-164.7, 106-164.28. Retail seller of propane gas tank to gas company, which 
tank gas company installed for flat fee under contract requiring cus- 
tomer to buy gas only from gas company, held liable for sales taxes. 
Nfg. Co. v. Jol~nston, Conlr. of Rcvmue, 12. 

105-266; 103-266.1. Error in entering loan a s  income must be adjusted within 
time limited. In r e  Flcishman, 204. 

130-73. nu11 certified death certificate is  competent in evidence. Weeks v. Ins. 
Co., 140. 

130-124. Creation without vote of metropolitan district comprised of sanitary dis- 
tricts and municipalities held valid. Scarborough v. Adams, 631. 

131-126.20, .21(a),  .28, 1-77. Hospital is  public officer within venue statutes. 
Coats (;. Hospital, 332. 

136-66.1. When city street becomes par t  of State highway system, the High- 
way Commission beconles responsible for maintenance, including fills 
and culverts. SOc?rill v. Eightcay Comm., 643. 

143-215 ( e )  ( f )  . Creation of metropolitan district comprised of sanitary districts 
and municipalities held valid. Sca~borouglb v. Adams, 631. 

148-1. Prison authorities may designate place of confinement. S. v. TVhitley, 
742. 
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148-49. Sentence for misdemeanor of escape precludes subswuent prosecution 
for the felony of a second eqcape based on same act. S. w. Lawrence, 
220. Sentence for escape inust begin at  expiration of any and all sentences 
theretofore imposed. S. v. Harpei-, 361. 

14845(a).  Escape of prisoner from custody from gang foreman while working 
on public wad is an ebcape from prison. R. v. TVhitlel~, 742. 

163-293. Creation of metropolitan district comprised of sanitary districts and 
municipalities held valid. Scarborough v. Adam,  631. 

160-20; 160-21. Jlunici~~ality may appoint police officers having same authority 
within city limits as sheriff. S. c. Hord, 143. 

160-172. Zoning regulations upheld. A?.nzst~-ong v. XcInnis, 616. 
160, Art. 3. Requirtments for off-street parking plan. Ilortoiz v. Retlevelop- 

molt Conlm., 1. 
160463. Redevelopment Commission may not acquire property until munici- 

pality has approved plan; area of railroad right of may is not "blighted 
area." Horton v. RetZevelopment Comm., 1. 
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Art. I ,  1. Purchase of recreational lake by municipality held for public pur- 
pose under facts of this case. Iicetei. v. Lakc Lure, 232. 
Creation of metropolitan district comprised of sanitary districts and 
municipalities held valid. Scarborough v, ddanzs, 631. 

Art. I. 1 12. Original trial in Superior Court must be upon indictment. S. V. 
Stcvetzs, 364. 

Art. 1, # 15. Wife may not consent to search of husband's possessions. S. a. 
Hall, 339. 

Art. I ,  § 17. Abatement of public nuisance is in personam and party charged 
has  right to notice and opportunity to be heard, and therefore jndg- 
ment cannot be entered without personal service. Bowman v. Malloy, 
396. 
Purchase of recreational lalie b ~ -  municipality held for  public purpose 
under facts of this case. Kcetcr G. Lake Lure, 252. 
Creation of metropolitan district comprised of sanitary districts and  
municipalities held ralid. Seal boro~cgl~ c. Adawzs, 631. 
General Assembly nlar not diminish a vested interest by artificially in- 
creasing clnss in which the estate is vested. Trust  Co. 2;. Andreztjs, 331. 

Art. I, 1 10. Abatement of public nuisance is i?z pcrsonanz and party charged 
has right to notice and opportunity to be heard, and therefore judg- 
ment cannot be entered without personal service. Bownlan v. Malloy, 
396. 

Art. 11, § 14. Statute crealing Firemen's Pension Fund held constitutional. 
I??surance Co. v. High, 752. 

Art. 11, § 29. Statute permitting designated counties to enact Sunday ordi- 
nances hcld void. Surplus Co. 2;. Pleasa?~ts, 630. 

Art. IV, # 3. No appeal from Utilities Commission direct to Supreme Court. 
Utilities Com?n. ?;. Finishing Pla?~t,  416. 

Art. IV, f 8. Jurisdiction of Supreme Court is limited to matters of law and  
legal inference. Jones v. Horton, 519. 

Art. IV, # 10. Supreme Court in esercise of supervisory duties may determine 
cluestion sought to be presented to obviate unnecessary and circuitous 
procedures. Askex 2;. Tire Co., 169. 

Art. IV, # 12. Abatement of public nuisance is in personam and party charged 
has riglit to notice and opportunity to be heard, and therefore judg- 
ment cannot be entered without personal s e i~ i ce .  Bozcrnan v. M a l l o ~ ,  
396. 

Art. V, # 4. Bonds to be paid solely from revenue of f a c i l i t ~  to be purchased 
a re  not debts within constitutional limitations. Keeter v. Lake Lure, 
232. 

Art. VII,  § 6. Bonds to be paid solely from revenue of facility to be pur- 
clmsed a re  not debts within constitutional limitations. Keeter v. Lake 
L i r e ,  252. 

Art. IX, § 1. Operation of public library is gorerninental function. Seibold v. 
Library, 360. 
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Fourth Amendment. Wife may not consent to search of husband's possessions. 
S. 1;. Hall, 559. 

Fifth Amendnient. Wife may not consent to search of husband's possessions. 
S. v. Hall, 539. 

Fourteenth Amendment. General Assembly may not diminish a vested interest 
by artificially increasing class in which estate is vested. Tmcst Co, v. 
Andrews, 531. 


