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CITATION OF REPORTS.

Rule 46 of the Supreme Court is as follows:

Inasmuch as all the Reports prior to the 63rd have been reprinted by the
State, with the number of the Volume instead of the name of the Reporter,
counsel will cite the volumes prior to 63 N. C. as follows:
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2% In quoting from the reprinted Reports, counsel will cite always the
marginal (i.e., the original) paging.

The opinions published in the first six volumes of the reports were written
by the “Court of Conference” and the Supreme Court prior to 1819,

From the 7th to the 62d volumes, both inclusive, will be found the opinions
of the Supreme Court, consisting of three members, for the first fifty years
of its existence or from 1818 to 1868. The opinions of the Court, consisting
of five members, immediately following the Civil War, are published in the
volumes from the 63d to the 79th, both inclusive. From the 80th to the
101st volumes, both inclusive, will be found the opinions of the Court, con-
sisting of three members, from 1879 to 1889. The opinions of the Court, con-
sisting of five members, from 1889 to 1 July 1937 are published in volumes
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212,
the Court has consisted of seven members.
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JUSTICES

OF THE
SUPREME COURT OF NORTH CAROLINA

SPRING TERM, 1965
FALL TERM, 1965

CHIEF JUSTICE :

EMERY B. DENNY.

ASSOCIATE JUSTICES :

R. HUNT PARKER, CLIFTON L. MOORE,
WILLIAM H. BOBBITT, SUSIE SHARP,
CARLISLE W. HIGGINS, I. BEVERLY LAKE:?
EMERGEXNCY JUSTICES :
J. WALLACE WINBORNE, WILLIAM B. RODMAN, JR.?

ATTORNEY GENERAL:

THOMAS WADE BRUTON.

DEPUTY ATTORNEYS-GENERAL :
HARRY W. McGALLIARD, RALPH MOODY,
PEYTON B. ABBOTT, HARRISON LEWIS?

ASSISTANT ATTORNEYS-GENERAL :
CHARLES D. BARHAM, JR.,, RICHARD T. SANDERS®
CHARLES W. BARBEE, JR.* PARKS H. ICENHOUR/
JAMES F. BULLOCK, ANDREW H. McDANIEL,
RAY B. BRADYp WILLIAM W. MELVIN?

DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE COURTS:

J. FRANK HUSKINS.®

ADMINISTRATIVE ASSISTANT TO THE CHIEF JUSTICE
AND
ASSISTANT DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE COURTS :

BERT M. MONTAGUE.

STPREME COURT REPORTER:

JOHN M. STRONG.

CLERK OF THE SUPREME COURT:

ADRIAN J. NEWTON.

MARSHAL AND LIBRARIAN @

RAYMOND M. TAYLOR.

tAppointed 30 August 1965 upon the resignation of Mr. Justice Rodman.

28worn in as Emergency Justice 30 August 1965.

3sAppointed Deputy Attorney General 6 March 1965,

4Resigned 81 August 1965, succeeded by George A. Goodwyn, 16 November 1965.
sResigned 31 August 1965, succeeded by Bernard A. Harrell, 15 October 1965.
6Resigned 31 August 1965, succeeded by Millard R. Rich, Jr., 16 November 1965.
7Appointed 6 March 1965.

sAppointed 1 July 1965.
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JUDGES or THE SUPERIOR COURTS OF NORTH CAROLINA.

FIRST DIVISION

Name District Address
CHESTER R. MORRIS! Coinjock.
ELBERT S. PEEL, JRcciciivniniinsicivnrnrnncnecees S€CONA . ivirennenns oreneenn .. Williamston.
WILLIAM J. BUNDY..covvvirsurenne sesessessnssesssnnanne Third.... . Greenville,
HOWARD H. HUBBARD....cossssssssssasassssans oo FOurth.. .Clinton.

R. I. MiNTZ.... Fifth..ooiniirenninicnnenenns Wilmington,

JoSEPH W. PARKER Sixth.... Windsor.

GEORGE M. FOUNTAIN........ TR .. -3 4 -) 117 s WOUROUUURN Tarboro.

ALBERT W. COWPER, Highth....oooieneciineesiennnns Kinston.
SECOND DIVISION

HamirtoNn H. HoBGOOD........ Ninth....

WiLLiAM Y. BICKETT. Tenth-A..............

JarEs H., POU BAILEYZ...cooviieniiinnnnnnnnd Tenth-B....

WILLIAM A, JOHNSON..ccireeererrasnrrrnresrannes Eleventh.....

E. MAURICE BRASWELL Twelfth.... .Fayetteville,

RAYMOND B, MALLARD....... reseressasesnnsesenanss Thirteenth.. ... Tabor City.

C. W. HALL.cvccerrreerrrerrernssessssnsssssasorsesaneess Fourteenth......ccucunnien Durham.

Leo CARR.......... ween Fifteenth.... ..Burlington.

HENRY A. MCKINNON, JRB.neciircnncsssens Sixteenth......ccccoveeeeeenes Lumberton.
THIRD DIVISION

ALLEN H. GWYN Seventeenth........ rosresnes Reidsville.

WALTER E. CRISSMAN........ reressateseesanesess ... Eighteenth-B........cc.v... High Point.

EvGeENE G. SHAW Eighteenth-A............... Greensboro.

FrANE M. ARMSTRONG Nineteenth Troy.

JoaN D. McCONNELL Twentieth....ceeeervneenne Southern Pines.

WALTER E. JOHNBTON, JR.....cceenn. wessrensenenee LWENLY-First-A. .Winston-Salem.

HARVEY A. LUPTONZ........... Twenty-First-B.... .Winston-Salem,

JouN R. MCLAUGHLIN..... Twenty-Second........ ~.Statesville,

ROBERT M. GAMBILL....ccoirsssrensosonsssnsasss reneeee TWenty-Third.............. North Wilkesboro.
FOURTH DIVISION

J. FRANK HUSKINSS..ccccvtiisrneivsrisssnnecssnissanes Twenty-Fourth........... Burnsville,

JAMES C. FARTHING.. .Twenty-Fifth...... .Lenoir,

FRrANCIS O. CLARKSO .Twenty-S8ixth-B.........Charlotte.

HueH B. CAMPBELL.. .Twenty-Sixth-A.......... Charlotte.

P. C. FRONEBERGER Twenty-Seventh-A....... Gastonia.

B. T. FALLS, JR.2.ccveiiicrnennersnnesssmssnesseecssssosens Twenty-Seventh-B....... Shelby.

W. K. McLEAN Twenty-Eighth............ Asheville,

J. WiLL PLEss, JR Twenty-Ninth.............. Marion.

GUY L. HOUK...ocooirmmnnrrnnnnnniesssosneosssnsisnessons Thirtieth......cccconeernenee Franklin.
SPECIAL JUDGES.

H. L. RippLE, JB............. MOorganton. ‘WarTer H. Brock............ Wadesboro.

Har HAMMER WALKERL...... Asheboro. JAMES F. LATHAM... ....Burlington.

HARRY C. MARTIN............ ASheville, Epwarp B. CLARK.........Elizabethtown.

J. WorxaM CoPELAND...Murfreesboro. HUBERT E. MAvY................ Nashville.

EMERGENCY JUDGES.
H. HOYLE SINK...cne .Greensboro. = WALTER J. BONE..............Nashville,
W. H. S. BURGWYN........ Woodland. Heney L. STEVENS, JB.. Warsaw.

Q. K. NIMOCKS, JE... HUBERT E., OLIVE....co.eens ..Lexington.,
ZEB V. NETTLES.......co0nnnese ASheville, F. DoNALD PHILLIPS....... Rockingham.
GEORGE B. PATTON...ccccvvenierieerrieeinnriinreenieeesieesessens Franklin.

1Resigned 31 December 1963, succeeded by Walter W. Cohoon.
Sworn in as Emergency Judge 1 January 1966.

2Appointed 1 July 1965.

sResigned 1 July 1965, succeeded by W. E. Anglin.

4Resigned 31 December 1965, succeeded by Fred H. Hasty.



SOLICITORS

EASTERN DIVISION

Name District Address
WALTER W. COHOON1........ First.comeenn. Elizabeth City.
Roy R. HoLDFORD, JR Second....ceenerssennnenenes Wilson.
W. H. S. BURGWYN, J&. Third Woodland.
ARCHIE TAYLOR.... Fourth Lillington.
LUuTHER HAMILTON, JR. Fifth....cccnninniens Morehead City.
WALTER T. BRITT Sixthuceninnn, Clinton.
WILLIAM G. RANSDELL, JRu..ccceessnsencens ..Raleigh.
JAMES C. BOWMAN Southport.
LESTER G. CARTER, JR Fayetteville.
JoHN B. REGAN St. Pauls.
DaN K. EDWARDS Durham.
THOMAS D. COOPER, JBu..wcccrirriironicisassnsennes Burlington.

WESTERN DIVISION

HARVEY A, LUPTONZ.....ccccvvesuressanns coerenrenns w.Bleventhu. i, Winston-Salem.
L. HERBIN, JB..ccimionrns Twelfth... .... Greensboro.
M. G. BOYETTE..iscereerersranser Thirteenth.. ..Carthage.
Max L. CHILDERS Fourteenth........cceeeneee Mount Holly.
KENNETH R. DOWNB....cccoverrssrenns [ Fourteenth-A......ceeeu. Charlotte.
ZeB. A. MORRIS Fifteenth....ciiinnnid Concord.
B. T. FALLS, JR.5..civiiirinniecinnenninescissnseenion Sixteenth....curirieceens Shelby.
J. ALLIE HAYES.. Seventeenth.......coeeerne. North Wilkesboro.
LEONARD LOWE .. Bighteenth..... .Caroleen.
ROBERT 8. SWAIN Nineteenth.....cccoernuennen. Asheville.
GLENN W. BROWN Twentieth.....coiiidd ‘Waynesville.
CHARLES M. NEAVES......coerunees ressenssenssrnsessnss TWENLY-ATSt...ceinnienne, Elkin

1Resigned 31 December 1963. Succeeded by Herbert Small.
2Resigned 1 July 1963, succeeded by Thomas W. Moore, Jr.
3Resigned 1 July 1963, succeeded by W. Hampton Childs, Jr.



SUPERIOR COURTS, FALL TERM,

1965.

FIRST DIVISION

First District—Judge Mintz.
Camden—Sept. 27; Dec. 13%.
Chowan—=Sept, 13; Nov. 29.
Currituck—Sept. 6; Dec. 6%.
Dare—Oct. 25.
Gates—OQOct. 18.
Pasquotank—Sept.

8%; Nov. 15%.
Perguimans—Nov. 1.

20t; Oct, 11f; Nov.

Second District—Judge Parker.
Beaufort—Sept. 67; Sept. 20*; Oct, 18%;

Nov. 8*; Dec. 6%.
Hyde—OQct. 11;
Martin—Aug, 9t%;

Dec. 13.
Tyrrell-—Aug. 23%; Oct.
Washington—Sept. 13; l\ov 154,

Nov. 1}

Sept.. 27*; Nov. 29%;

Third District—Judge Fountain,

Carteret—Oct. 131; Nov. 8. Conflict: Aug.
231(2); Nov. 29t.

Craven—Sept. 6(2); Oct. 4¥(2); Nov. 15;
Nov. 297(2). Conflict: Nov. 1%

Pamlico—Oct. 25. Conflict: Sept 20,

Pitt—Aug. 23(2); Sept. 201(2); Nov. 22;
Dec. 13. Confliet: Oct. 11; Oct. 251‘ Nov. 1.

Fourth District—Judge Cooper.
Duplin—Aug. 30; Oct. 11; Nov, 8*%; Dec.

Sampson—Aug. 9(2); Sept. 6t(2); Oct.
18*; Oct. 25F. Conflict Nov. 29; Deec. 13%.

Fifth District—Judge Morris,

New Hanover—Aug. 9*(2); Aug, 281(2);
Sept. 131(2); Oct. 183(2); Nov. 1#(2); Nov.
15%(8); Dec., 6*(2). Conflict: Oct. 4*(2).

Pender—Sept. 61; Sept. 27; Oct. 4. Con-
flict; Nov. 15.

Sixth District—Judge Peele.

Bertie—Sept. 20; Nov, 22(2).

Halifax-—Aug. 16(2), Oct. 41(2); Oct.
25%; Dec. 13.

Hertford—Oct. 18; Dec. 6%. Conflict:
July 26.

Northampton—Aug. 9; Nov. 1(2).

Seventh District—Judge Bundy.
Edgecombe—Aug. 16*; Nov, 11(2); Nov.

15*. Conflict: Sept. 6f; Oct. 4*.
Nash-—Aug. 23*%; Sept. 131(2); Oect. 18%-

(2); Dec, 131, Conflict: Oct. 11*; Nov. 22*-

’leson-—July 19%;
(2); Nov, 221(2); Dec. 6%
(2).

Aug, 30%(2); Sept. 27%
Conﬂict QOct. 18*

Eighth District—Judge Hubbard.
Greene——Oct 11%; Dec. 6. Conflict: Oect.
18

Lenmr——Aug 23*; Sept. 137(2); Oct. 18%;

67(2). Conflict: Oct. 4%, QOct., 25*(2); Nov. 291‘ Dec. 13. Conflict:
Jones—Nov. 1f; Nov. 29. Conflict: Sept. Aug. 91(2); Sept. 6; Nov. 15%.
7. Wayne—Aug. 9*(2); Aug. 30f{(2); Sept.
Onslow~—~Sept. 27(2); Nov. 151'(2) Con- 27t(2); Nov. 8*(2). Conflict; Oct, 25%; Dec.
flict: July 19; Oct, 18F(2); Dec. 6. t(2).
SECOND DIVISION
Ninth District~—Judge Mallard. 11%; Oct. 25¥(2); Nov. 8'(2%:21;Iovs. 291‘(22;1;.
o . .. Dec. 13*. Conflict: Aug. 307( ept.
9F.mnklm Sept. 201(2); Oct. 18%; Nov. (29 Oot. 18%(2): Nov. 81(2); Nov, 29%(2).
Granville—July 19; Nov, 15(2). Conflict: Hoke—Aug. 23; Nov. 22.

Oct. 11%.
Person—=Sept. 13;

flict: Oct. 4%(2).
Vance—OQOct, 4*; Nov. 8f; Dec. 18%.
Warren—Sept, 6*; Oct. 25%.

Tenth District—Wake.

Schedule A—Judge Hall. . .
16*(2); Aug. 30%*(2); Sept, 131(2); Sent.
271(3); Oct, 25%*(2); Nov. 8*%(2); Nov. 22%
(2); Dec. 61(2). Conflict: July 12*(2); July
26; Aug. 2¢*; Oct, 18f.

Schedule B—Judge........................ . —July
121(2); Aug. 16%(2); Aug. 30%(2); Sept.
13*%(2); Sept. 27*(3); Oct. 25%(2); Nov, 8%
(2); Nov. 22%(2); Dec. 6*(2). Conflict: Aug.
16; Sept. 13; Oct. 11; Oct. 18%; Nov. 8;
Nov. 29.

Eleventh District—Judge Carr.

Nov. 1; Dec. 6. Con-

Harnett—Aug. 161(2); Aug. 30*; Oct.
111(2). Confiict: Sept. 13%(2); Nov. 1%;
Nov. 15*(2); Dec. 18%.

Johnston—Sept,
81(2); Dec. 6(2).
30%; Oct. 18t%.

Lee—Aug. 2*; Aug. 9%; Sept. 13; Sept.
20%; Nov. 1*#; Nov. 29%, Conflict: Aug. 11%.

Twelfth District—Judge McKinnon,

Cumberland—Aug. 9f; Aug. 16%; Aug.
30t(2); Sept. 131(2); Sept. 27*(2); Oct.

27%(2); Oct. 25; Nov.
Confilct: Aug. 23; Aug.

Thirteenth District—Judge Hobgood.
Bladen—Aug. 23; Nov. 157. Conflict: Oct.
18+,
Brunswick-——Aug. 380%;
25%; Dec. 61(2).
Columbus—Aug. 16f; Sept. 6*(2); Sept.
274(2); Oct. 11*; Nov. 17(2); Nov. 22%(2).
Conflict: Dee. 13%.

Fourteenth District—Judge Bickett.
Durham--July 12*(3); Aug. 30*(2); Sept.
13*(2); Oct. 4%(2); Oect. 187%(2); Nov, 1*
(2); Nov. 15%(2); Nov. 29*(2); Dec, 13¢.
Conflict: July 19%(2); Aug. 301(2); Sept.
131(2); Sept. 271(2); Nov. 22#%; Dec. 61(2).

Fifteenth District—Judge Johnson.
Alamance—Aug. 21; Aug. 16*(2); Sept.
131(2); Oct. 18*(2); Nov. 157(2); Dec. 6*.
Conflict: July 19%.
Chatham—Aug, 30%;
(2); Nov. 29
Orange—Aug. 9%;
Conflict: Nov. 15%(2)

Sixteenth District—Judge Braswell,
Robeson—Aug. 16*; Aug. 30%; Sept. 6¢

Sept. 20; Oct.

Sept. 6; Nov. 1%

Sept. 271(2); Dec. 13.

(2); Sept. 201(2); Oect. 11{(2); Oct. 26*
(2); Nov. 15%(2); Nov. 29* Conflict: July
12(2).

Scotland—July 26%; Aug. 23; Oct. 4;

Nov. 8%; Dec. §




UNITED STATES COURTS.

vii

THIRD DIVISION

Seventeenth District—Judge McConnell,
Caswell—Dec. 6f. Conflict: Nov. 1.
Rockingham-—Aug. 23*(2); Sept. 20t(2);

Nov. 1t1; Nov. 221(2); Dec. 13*. Conflict:

Oct. 18(2).

Stokes—Oct. ¢4, Conflict: Oct.
Surry—Aug. 9‘(2), Sept. 6T(2), Oct 11%
(2); Nov. 8*(2). Conflict: Dec.

Eighteenth District—Guilford.
Schedule A-—Judge Johnston.

Greensboro Division—July 12%(2); Aug.
30*(2); Sept. 13%1(3); Oct, 4*(2); Oct. 18%;
Nov. 22*(2); Dec. 13,

High Point Division—Aug, 23%; Oct. 25%;
Nov. 81(2); Dec. 6%.

Schedule B—Judge McLaughlin.

Rowan-—Sept. 13(2); Sept. 27%; Dec. 6°.

Conflict: Oct. 25t(2); Nov, 29%.

Twentieth District—Judge Gwyn.
Anson—=Sept. 20*; Sept. 271; Nov. 22¢%.
Moore—Sept. 6%(2); Nov. 15. Conflict:

Aug, 16%,

Richmond— July 19%; July 26*; Oct. 4%;
Oct. 11*; Dec. 6%(2). Conflict: Aug, 30t;
Nov. 8f.

Stanly—July 12; Oct. 18%; Nov. 29,

%‘nion—Aug. 30; Nov. 1(2). Conflict: Aug.
237%.

Twenty-First District—Forsyth.

Schedule A—Judge Shaw.—July 12(2);
July 26(2); Sept. 67(3); Sept. 27+(2); Oct.
11(2); Oct. 25%(3); Nov. 22(2); Dec. 6(2),
Conflict: Aug. 301#: Nov. 151#.

Greensboro Division—July 12%; Aug. 30¢ Schedule B—dJudge —July
(2); Sept. 13*(2); Oct. 41(2); Oct. 18%(2); | 261(2); Aug, 9(2); Aug. 30(2); Sept. 13
Nov. 15; Nov, 221(2); Dec. 6*(2). (2); Oct. 11$(2); Nov. 1(2); Nov. 15(3);

High Point Division—July 19%; Sept. Dee. 61(2).

27*; Nov. 1% . -
Schedule C—Judge to be assigned. Twenty-Second District—Iudge Crissman.

Greensboro Division—July 121(2); July Davidson—Aug. 23; Sept. 13(2); Ot
26; Aug. 2§(2); Aug. 16%; Aug. 801(2): | q14; Nov. 8%; Nov. 15(2); Dec. 13t. Con<
f;f?-l\?éi@;g?,‘)“ 113 Nov. 1*(2); Nov. 1f | giet: July 19§(2); Sept. 27; Oct. 26%; Dec.

. L e . 61,
135{1gh Point Division—Sept. 131(2); Dec. Davie—Aug. 2; Oct. 4f. Conflict: Nov. 8.

. Iredell—Aug. 30; Sept. 6f; Oct. 25(2);
Nineteenth District—Judge Gambill. Nov. 291(2). Conflict: Oct. 187,

Cabarrus-—Aug. 23*%; Aug. 30%; Oct, 11 Twenty-Third District—Judge Armstrong.
(2); Dec. 13%. Conflict. Nov. 81(2). Alleghany—Oct. 4.

Montgomery—July 12; Oct, 4. Ashe—July 19; Oct. 25,

Randolph—Sept. 6*; Oct. 251(2); Nov. Wilkes—Aug. 16(2), Sept 20%(2); Oct.
8%(2); Nov. 29*. Conflict: July 18%(3); 11; Nov. 1¥(2); Dec. 6.

Sept. 20%(2); Dec. 61(2). Yadkin—Sept, 6%; Nov. 167(2); Nov. 29.
FOURTH DIVISION
Twenty-Fourth District—Judge Gaston—July 12%; July 19%(2); Aug. 2°%;
Froneberger. Sept. 61(2); Sept. 271(2); Oct. 11*; Nov.
Avery—Oct. 18(2). Conflict: July 12(2). 8*; Nov. 15(2).
Madison-—Aug. 301(2); Oct. 4*; Nov, 1f; | Schedule B—Judge..........c...ccoceriirny

Dec. 6*.

Mitehell—Sept. 13(2).

Watauga—Sept. 27; Nov, 15%.

Yancey—Aug. 9; Aug. 161(2); Nov. 29.
Twenty-Fifth District—Judge McLean.

Burke—Aug. 16; Oct, 4; Oct. 18; Nov.
22(2).

Caldwell—Aug. 23(2); Sept. 207(2); Oct.
25%(2); Dec. 6(2).

Catawba—Aug, 2(2); 61(2);

8(2).
Twenty-Sixth District—Mecklenburg.

Schedule A—Judge Pless—Aug. 2*(2);
Aug. 16%; Aug. 231; Aug. 30%; Sept. 67(2);
Sept. 20F(2); Oct. 4*(2); Oct. 257(2); Nov.
84(2); Nov. 221(2); Dec. 6%(2),

Schedule B—Judge Houk.—Aug. 16%4(3);
Sept. 6*(2); Sept. 201(2); Oct, 41(3); Nov.
1*#(3); Nov. 221(2); Deec. 61(2).

Schedule C—Judge to be assigned. July
12%(2); Aug. 2*(2); Aug. 161(2); Aug. 30}
(2); Sept. 6*(2); Sept. 131(2); Oct. 4*;
OQct. 47(2); Oct. 181(2); Nov. 1*(2); Nov,
151(3); Dec. 61(2); Dec. 6*(2).

Schedule D—Judge to be Assigned. July
12¢(2); Aug. 161(2); Aug. 307(2); Sept.
13+(2); Oct. 41(2); Oct. 181‘(2): Nov. 1%
(2); Nov. 151(8); Dec. 67(2
Twenty-Seventh District.

Schedule A—Judge Huskins

Cleveland—Nov, 1*; Nov, 291‘(2)

Sept. Nov.

Cleveland—July 12(2); Sept. 27%(2).

Gaston—Aug. 2%; Aug. 30%(2); Oct. 11%;
OcTt. 18%(2); Nov., 11(2); Nov. 29*(2); Dec.
13%.

Lincoln—Sept. 13(2).

Twenty-Eighth District—Judge Farthing.

Buncombe—Aug. 97(2); Aug. 23*(2);
Sept. 67(2); Sept. 201(2); Oect. 47(3); Oect.
25*%(2); Nov. 8t(2); Nov. 22%; Nov. 29%;
Dec. 67(2). Conflict: July 12*(2); July
267(2); Aug. 9t#; Aug. 23t(2); Sept. 20*
(2); Oct. 47#; Oct. 25t(2); Nov. 151#;:
Nov. 221; Dec. 13%.

Twenty-Ninth District—Judge Campbell.
Henderson—Aug, 167(2); Oct. 18.
McDowell—Sept. 6(2); Oct. 41(2).
Polk—Aug. 30.

Rutherford—Sept. 207*(2); Nov. 8*1(2).

Conflict: Aug. 16*

Transylvama——Oct 25(2).

Thirtieth District—Judge Clarkson.
Cherokee—Aug. 2; Nov. 8(2).
Clay—Oct. 4.

Graham—Sept. 13,
Haywood—July 12(2); Sept. 201(2); Nov.

22(2).

Jackson—CQet. 11(2).
Macon—Aug. 9, Dec. 6(2).
Swain—July 26; Oct, 25,

Numerals following dates indicate num-
ber of weeks term may hold. No numeral
for one week terms.

* For criminal cases.
+ For civil cases.
# Indicates non-jury term.



UNITED STATES COURTS FOR NORTH CAROLINA.

EASTERN DISTRICT

Judges

ALGERNON L. BUTLER, Chief Judge, CLINTON, N. C.
JOHEN D. LARKINS, JR., TeReNTON, N. C.

U. 8. Atltorney
ROBERT H. COWEN, RairicH, N. C.

Assistant U. 8. Attorneys
WELDON A. HOLLOWELL, RareieH, N. C.
ALTON T. CUMMINGS, RaALEIGH, N. C.
GERALD L. BASS, RareieH, N. C.
GEORGE E. TILLETT, RaiticH, N. C.
WILLIAM 8. McLEAN, RareweH, N. C.

U. 8. Marshal
HUGH SALTER, RaLeicH, N. C.

Clerk U. 8. District Court
SAMUEL A. HOWARD, RarricH, N. C.

Deputy Clerks
WILLIAM A. KOPP, JR., RaLEcH, N. C. (Chief Deputy)
MRS. MAUDE 8. STEWART, Rareig, N. C.
MRS. ELSIE LEE HARRIS, RareigH, N. C.

MRS. BONNIE BUNN PERDUE, RareieH, N. C.
MISS NORMA GREY BLACKMON, RarercH, N. C.
MISS CORDELLIA R. SCRUGGS, RarricH, N. C.
MRS. JOYCE W. TODD, RaieicH, N. C.

MRS. NANCY H. COOLIDGE, FAYETTEVILLE, N. C.
MRS. ELEANOR G. HOWARD, New BErN, N. C.
R. EDMON LEWIS, WILMINGTON, N. C.

L. THOMAS GALLOP, ErLizABeTH CItY, N. C.

MIDDLE DISTRICT

Judges

EDWIN M. STANLEY, Chief Judge, GREENSBORO, N. C.
EUGENE A. GORDON, WinstON-SALEM, N. C.

Sentor Judge
JOHNSON J. HAYES, WiLkEsBORO, N. C.
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UNITED STATES COURTS.

1X

U. 8. Attorney
WILLIAM H. MURDOCK, GreensBoro, N, C.

Assgistant U. 8. Attorneys

HENRY MARSHALIL SIMPSON, Greenssoro, N. C.
R. BRUCE WHITE, JR., GREENSBORO, N. C.

U, 8. Marshal
E. HERMAN BURROWS, GreeNsBoro, N. C.

Clerk U. 8. District Court
HERMAN AMASA SMITH, Greensroro, N. C.

Deputy Clerks
MRS. JOAN E. BELK, GREENSBORO, N, C.
MRS. SUE L. BUMGARNER, WILKESBORO, N. C.
MRS. RUTH R. MITCHELL, GReeNsBoro, N. C.
MRS. BOBBIE D. WYANT, GreENsBoro, N. C.
WAYNE N. EVERHART, GREENSBORO, N, C.
MRS. DEANE J, SMITH, GreeNnsBoro, N. C.
ALBERT L. VAUGIIN, GREENSBORO, N. C.

WESTERN DISTRICT

Judges
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I, Edward L. Cannon, Secretary of the Board of Law Examiners of the
State of North Carolina, do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 12th day
of August, 1965, and said persons have been issued certificates of this Board.

ERNEST RAYMOND ALEXANDER, JRuiiccoctiemniimeenereeniinmiiiieainiressiinnisierseseeseons Winston-Salem
ArcH TURNER ALLEN, III. ....Raleigh
ELL1s LEWIS AYCOCK.....cw.... Winston-Salem
FRANK BAYARD AYCOCK, IIl..iiiiiccirreeremriinnienneenieirneeniveersensmnmaressemsesssssnesssnnsenne Currituck

EDWARD GREY BAILEY Jacksonville

FRANK WINSTON BALLANCE. ‘Windsor
DAVID CAIDWELL BAREFOOT......ccertteieeerueronesanseerearersiessaesossesessesssssssnessmornassanssnns Wilmington
JIMMY HAMILTON BARNHTILLuutiiiicvereereeseeesirrnienseercasenseessnnsessenssssssessssssssssescsnsns Whitakers
ANDREW MARSHALL BASINGER.. ....Charlotte

CHARLES LLOYD BATEMAN..... ..Burlington
JAY EDWIN BEAL............... Winston-Salem
THOMAS STEVEN BLACKWELL......cvviiverteerrssstserireessieessessssemssssesssssssessossssssssesssnes Forest City

BrownN HiLL BOSWELL.... ..Southern Pines
EILIOTT GRAYSON BOURKE, JR. .ireiiimieiiiiiieninesinnnsenineeennens Stoneville
MOSLEY GRAHAM BOYETTE, JRiiiviiiiiiiiniiriniiiiiiimiieiiinann s nssssnesnssesisesessees Carthage
RIcHARD LANE BROWN, IIL......ccooriiiiiiiiininiinn i sssssnsreess s sineesses Albemarle
Scort NEwTON BROWN, JR....

JEFFERSON HAYWOOD BRUTON....cvteecittniniiissssimiiiniiienseinieieen oo sssnnesnisionsssinns Hamlet
BURTON FREDERICK BUCHAN, JRuccriiiiiiiciniiiiiicriienreniecninresnmsanas seesrsnnes e Greensboro
CHARLES EDWARD BURGIN.....ccovvmmiriiniitinitiseiiiinires i siseessneissesesterassesiassreessssnsrones Marion

RicHARD LEE BURROWS.. .
THOMAS ROBERTS CANNON....iiteimrirrrensrieinsiesinnesiesiteessersnressarsnsesnssnsossssinosseenr s Raleigh
FREDERICK MCLEOD CARMICHAEL.....iiiiinreiricrsiinininiinionitoteemsiniecmstsssensnesnesserns New Bern

RANDLE BURT CARPENTER, JR.. [T OOROP ST Raleigh
JAMES LEO CARR..ccoocervivnneniiieninns Burlington
THOMAS CRAWLEY CARTWRIGHT veecrverreeeersrerectesaessnesessstrsresssransonmmmssassasessesssssssesssones Clinton
NELSON MONROE CASSTEVENS, JRuiureecresirinissesiinonueioneesiossisosssimmossersonsesrsssrons Yadkinville
KING VIRGIL CHEEK, JRuiieicrimreirmerssemmtssmiisininssssimsiissisiieatmmmmmecssioamrmersosnsesnsnnene Raleigh

..Chapel Hill
... Hillsboro
....Monroe
.. Statesville

CLEVELAND PRICE CHERRY...
Lucivs McGEHEE CHESHIRE...,
RoBERT BURNS CLARK, JR.
HARRY SYKES CLINE..

WoriaM Lee COFER........ Winston-Salem
ATONZO BROWN COLEMAN, JRieriiiiiiiniiiniiiimimeeiieismmmnensesmmmemn s Hillsboro
OWEN WADDELL COOK.cvreerteerrruneersossssssrsnesnsossmrossiensisiessssssssssesionsssinsssmonssssessranes Chapel Hill
WirrraM ROBERT COOPER. ....Charlotte
WILLIAM THOMAS COZART....ccrtiirinrrensissisisunrsvmnmsosmsssnsesesrosssessissesseesssssessasssssnsssenssensas Wilson
WILLIAM BARKER CREWS, JRiiiiicciiceiiiiiieeieemsinnieminiinmonsmimmieemmmessseemmsessmosiosearsns Oxford
WiLLiAM ROBERT CURTIS.......... Winston-Salem
RICHARD MAURICE DATIIEY, JRuiicirrrerierierieeirmeeneemrinreerenneeeseesaesmonmnmmeerssisansones Chapel Hill
WirrrtaM HARVEY DALTON..... ..Forest City
NAMON LEO DAUGHTEY........c.. Newton Grove
GARY ALBERT DAVIS...coiviiininineiineres e cesnte s sssiontsssnsconsisssnesin s Texington

GEORGE PATRICK DAvis, JR. ...Chapel Hill
RONALD HARRY DAVIS...coocriieericriiernnnimsinneesmimeriemmsimssisstesenieraneanineasnnnn . s ClATIO

RUSSELL WELDON DEMENT, JR...ccoccniiirneennne ee b e st er et beas e baeaneesers Knightdale
ROBERT COWAN DEROSSET, JR.iiciciiiiiiiiniriiiiinmiiensienreanteie it annsenssseesaasssseses Chapel Hill
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RICHARD DOBBS SPEIGHT DIKON.iiiiiiicrcttirerirreriirnremssisrarinressrseesemsesassesrnessrnas ‘Walstonburg
RENN DrUM, JR...... Winston-Salem
JERRY LEE EAGLE....ccciiooiiiieaiiiinnttreeseentanessesnsnresaasesssmmesssssnsssenssassssssessssanessssnanee Salisbury
ROBERT LEON EDWARDS... ...Greenville

DoucLAS GEORGE EISELE.. ...Statesville
Rarpe Horraxp Farrs, Jr Chapel Hill
GrADY THERMON FERRELL, JR Raleigh

JOE DON BROWN FLOYD ..ovvvccrierrrersirressecriaionsesiesseessssssentsesnaeasersensesnesstossussssssnnesses Purlear
SHELDON LESLIE FOGEL.......cccoviievnicrreerveveennnnns Chapel Hill
Louls HENRY FOGLEMAN, JR. ..Charlotte
PETER ALLEN FOLEY.......ocoon ....Charlotte
LARRY GRANT FORD............ ‘Winston-Salem
RarpH KENNEDY FRASIER ...Winston-Salem
Paur DouclLas FREEDLE ..Thomasville
REMBERT ARTHUR GADDY..cociiiiiiiiiniuriinsiertiiineisinesissesaesiessaninisssinmmssserssnes s e Charlotte
JoE ALAN GAMBILL.... ..-Wilkesboro
PeTER SPENCE GILCHRIsT, IIT. ....Charlotte
THOMAS ALFRED GILLIAM, JR Columbus
GROVER AUBRET GORE....c..ceiivverraninniiinenns Rocky Mount
AroNzo DuMAY GORHAM, JR..... ...Wilmington
THOMAS WILLTAMS GRAVES, JR.iireriiriniieiiniuensinirirsieissniinrsseninsssssennsssninssnsssonse Wilson
(CHARLES PATTERSON GREEN, JR ...Louisburg
HexrYy HOUSTON GROOME, JR ....Greensboro
WapE HaMPTON HARGROVE, JR Clinton
JorNy HENRY HARMON..cooccveiiiiiiriens .. Windsor
T.ArRY EUGENE HARRIS......cocoeviiine Kannapolis
WAYNE THOMPSON HARRIS, JRuiiiiiiiiiriiiiiiiiinieiniiniicssinniertiimeeesentieesieiimsimssiseieesseseann Elkin
Loucrus HERMAN HARVIN, TIL...oiiiiii e, Henderson
BERNARD ALLEN JIEEKE....ccc.ivieiirerrreeeiiiereenaroniecsssimasnssssssasissssssnssssssessunionssneees Greensboro
STANLEY MORRIS HERMAN Winston-Salem
JaMES CLAUDE HigHTOWER, III Durham
Jorx MIIIER HINES.....ccccennen ...Durham
WitriaM KeENNETH HINTON .Winston-Salem
RoBerRT CARL HORD, JR.......... ..Chapel Hill
CLARENCE Epcar HoRTON, JR
AMARCUS HUDSON 1veeiiveirarecrecrienrrnnes e nteesssnsravsssnnas
TeErRRY RICHARD HUTCHINS..
HowARD SAMUEL IRVIN
BENNER JoNES, ITT.....cccnene

NorMAN BRYaNT KELLUM, JR
MicHAEL Scott KENNEDY
RicHARD HAND KESSLER...............
JoeL LEMUEL KIRKLEY, JR..on.

Chapel Hill
.Winston-Salem
.Charlotte

ALvIN LARKIN KIRKMAN... High Point
Kex~erH MicHAEL KoonTz Kannapolis
SAMUEL GriniLanp LayToN, JR Charlotte

Charlotte
Asheville
Greensboro
....Charlotte
Raleigh

Duxcax EGGER LENNON
RoBerRT Bopo LoxNg, JR
TiMmoTHY GorpoN McCOLLUM.............
Da~iel. EpwaArD McCONNELL....
WinriaM TaoMAS McCUIisTON..
THOMAS PETER MCNAMARA. ..ot Beaufort
ERrRvEST LYNwooD MALLARD, JR Charlotte
DANIEL ALSTON MANNING ttiirrerrorrreretttrereeintemmsniieisniessmisssessasssssssrnsssissnes Williamston




xii LICENSED ATTORNEYS.

HENRY STANCILL MANNING, JR esreeennnesannns Windsor
BoBBY GRAY MARTIN Winston-Salem
PHILLIP RAY MATTHEWS Nashville

HeExrt RoNALD MAZZOLI.. .. Winston-Salem
ROBERT ARTHUR MELOTT... JRTPORTRPRPTPRIIN Carthage
THoMAS McNEILL MEMORY.... ...Wagram
BRoy HERMAN MICHAUX, JR Chapel Hill
WirrtraM Hicks MILLER Rutherfordton
GrORGE EvANs MITCHELL Chapel Hill
JErRRY DEE MOIZE Gibsonville
FRANKLIN MOYLE MONTGOMERY.. .Salisbury
REUBEN LESLIE MOORE, JR....... Atkinson
RICHARD MOORE MORGAN....cciieiuirarinririrrirtisissessssessessenensssesesossosmssessssssssssssssrassassnsssns Hamlet
JoHN BENJAMIN MORROW Winston-Salem
JoHN FRANKLIN MORROW ‘Winston-Salem
JAMES RUPERT NANCE, Jx... ...Fayetteville
JOoHN GARwWOOD NEWITT, JR ...Charlotte
JOHN RICHARD NEWTON...cc0virteriacreririeieriiresssrssnmsasinesseessessnessssorssssessessssssssasssins Southport
CHARLES WILLIAM OGLETREE Roancke Rapids
WILLIAM LEWIS O'QUINN....ccovirviirvieeeennnen Lumberton
THOMAS PRESTON OWENS, JRuiiiiiiiiiiviesrceesensesesisnsasssiesseesmessinssseisesosssesssssesssoness Durham
JaMEs THOMAS PATRICK.. . Hickory
GERALD ALLEN PELL..... Greensboro
JAMES ETHAN PELL.....ioiiiiiieioiertiinieeoitiericsissesstesssisssesissessasssstessaesssssesssssesssses Greensboro
ANN HOLSONBACK PHILLIPS ....Chapel Hili
Francis MORRIS PINCEKNEY Charlotte
FORREST ALFRED POLLARD, JR Durham
Brnre LYNN POOLE............ Roseboro
WiLLIAM LARRY PORTER..
JiMMIE CREECH PROCTOR...
CHARLES DAVID RANDALL....

Cherryville

ROBERT STANLEY RANKIN, JR.... Durham
JaMEs DENNIS RaAsH....... Lenoir

PHILIP OGDEN REDWINE....cciiiiiitieiiiiiniiiieinninesiraonnemisesossssimeessiimesssasssssansssomessies Badin
JOHNNY MANLY REECE..... .Yadkinville
JAMES DIETRICH RENGER Albemarle
JouN FrRANK RENGER, Jr
(SCAR LEONARD RICHARDSON, JRiciiiiiiiiirctimeiiieee e st Monroe
HaroLp MAanNsoN ROBINSON, JR.. Thomasville
WAVERLY HALE ROBINSON.. Chapel Hill
WILLIAM GANE ROBINSOXN... Charlotte
VERNON HASKINS ROCHELLE.............. Kinston
EMIL STEED SCHIOSSER, JR
LEONARD BRADLEY SHAFFER..ccccoreiieviiiinirenronvemsinessiermireesioninen
JAMES MOORE SHANNONHOUSE.......covuies .Chapel Hill
ROBERT CLYDE  SINK....ccoitiiereemrreerteereinasessrasasssssrstsssessasesssssmmssrorasismsssseonsostesssessasson Raleigh
GiesoN LockKE SMITH, JR... ..Charlotte
LESTER VINCENT SMITH, JR ....Durham
NORMAN BARRETT SMITH.. ...Franklin

ROBERT EUGENE SMITH.. Washington
ROSS JORDAN SMYTH..ccoveiverererreniersseeesionseasrestossesasssisnsiossessesiessnssssssssossosesssessssssassses Durham
WILLIAM WARREN SPARROW....... .Winston-Salem
WILLIAM LINDSEY STAFFORD, JRuiteiiicciiieiiirinseissiismmmemtrerisrermnsmeniemmsseosessrensren Linwood

EUGENE ALBERT STEFFEN.....cotuttriruimerieesornesinreresssesramesanmsnissssrossnrasessissnsesiees ‘Winston-Salem
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JOHN HOYTE STULTZ, JRiiciieiiiriiniieoiiineiimmiieeimiesiesiimmemieinesnssmmissioisesiessnis Draper
CONRAD BOYD STURGES, JRuivceiirereeiieriinerrsiriemnecmsiessioirsoiiniesssissesscsmssssssssees Henderson
JOHN BRADSHER TAYLOR...coirtiiveeereteriurerenieireaseaeretsorassntineessnseaansenntsnsesasssassnnes Yanceyville

BENJAMIN HirvroN THoOMAS, JR... .Rocky Mount
PaiLre MoORRIs THOMAS... ...Spruce Pine
JACK ALLEN TEIOMPSON . ueeeiiiierersrireerriniesamaeeermtssoressanssmssisesssssassssireessorsessannes Fayetteville
ROBERT LEE TOMS..o.cccovriiimureneernminnininiiesnnines ..Hendersonville

WILLIAM JACKSON TOWNSEND....coreeiiirierierirannns Raleigh
RICHARD TYNDALL.......cconveerireruvenns .. Winston-Salem
HENRY WHITEHEAD UNDERHILL, JRiiiitviiioiivuiieironieereeminnsemnmsmiommemsmmeoiisiminmesisnee Wendell
JAMES RICHARD VAN CAMP. . iiiiicceienieriisiieinenienrteoressaessssenrenansssonesssaressnenns Jacksonville
CHARLES JULIAN VAUGHAN .Woodland

EpwIN ALLEN WAITE, JR..... Mt. Airy
JAMES RICHARD WALKER. JO TSP PP P PPPPPPIN Leaksville
JosePH WARREN, IIL...... ....Durham
BERNARD JEROME WARSHAUER.. Durham
DoNALD EUGENE WEIR............ ..Winston-Salem
WILLIS PADGETT WHICHARD.....ccitoiimitunttiniisntnriireiintsaissseresisnmsstennssssssssesassnsssens Durham
JERRY WAYNE WHITLEY....cccocevenennns ..Concord
NorMAN ErLus WILLIAMS... ....Durham
DOTUGLAS LEE WINSLOW...cuitiireeetsomnniessiursmsssrsonismaimeiiesrismimrssiesemsssssssse Greensboro
JOHN DARBY WOOD ...ccvvrieeitieeisiertienieesseeiesinsnssisies sstsesrsias sasassnnnesatensssastsssanasinnns Smithfield
CLYDE ARCHER WootToN, III.

CHARLES WILLIAM WRAY, JRutiiiniieiiiiiiiiiie ittt Shelby

ADMITTED BY COMITY:

WILLIAM AUSTIN BRACKNEY..ooviccriniiiniiinnenienie e Winston-Salem from Ohio
MArcoLym EvereTT OSBORN... ...Winston-Salem from Massachusetts
FRANCIS WAYLAND YOUXNG. ccccvtiiiiiiiieriniirinnesinrannninnnd Asheville from Dist. of Columbia

Given over my hand and the seal of the Board of Law Examiners, this
15th day of November, 1965,

Epwarp L., CANNoN, Sec'y
Edward L. Cannon, Secretary
The Board of Law Examiners of
The State of North Carolina.
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1. Highways § 9; State § 4—

The Highway Commission, as an agency of the State, is subject to suit,
in contract or in tort, only in accordance with statutory authorization, sub-
ject to the exception that where it takes private property for a public pur-
pose under circumstances such that no procedure provided by statute affords
an applicable or adequate remedy, the owner, in the exercise of his con-
stitutional rights, may maintain an action to obtain just compensation.

2, Same—
Statutes authorizing suit against the State or a State agency are in
derogation of the sovereign right of immunity and are to be strictly con-
strued.

3. Highways § 8.1; Contracts § 12—

The statutory requirement for competitive bids for contracts let by the
Highway Commission for construction work in excess of the designated
amount constitutes a prerequisite to the exercise of the power of the High-
way Commission to let such contracts, and persons dealing with the Com-
mission are presumed to know and are bound by the law with respect to
the requirement of competitive bidding.

4. Highways § 9—
A Board of Review appointed pursuant to G.S. 136-29 to settle contro-
versies between the Highway Commission and a contractor for work done
under a construction contract has the status of a quasi-judicial body and
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not that of a board of arbitration, and in the exercise of its judicial func-
tions and authority is empowered to determine what amount, if any, the
contractor is entitled to recover as a matter of legal right under the con-
tract, and any recovery must be based upon the terms and provisions of
the contract.

5. Same-—

Where it appears that a Board of Review acting under G.S. 136-29 to
determine a contractor’s claim for additional compensation did not relate
its decision to the contract as required by the statute but reviewed the
contractor’s entire operation and devised a formula to give the contractor,
in its judgment, an appropriate return, held, the Board acted under a mis-
apprehension of the applicable law, and the Superior Court on appeal
should vacate all of the Board’s findings of fact and conclusions and de-
cision, and remand the proceedings for further hearing in light of the
applicable legal principles.

6. Same-—

Where a contractor files within the 60 day period a claim for additional
compensation, the Highway Commission is not entitled to dismissal be-
cause the claim fails to assert the right to recovery under the correct legal
theory, since the statute contains no provisions as to pleadings but simply
provides for the filing of the claim within the time specified.

7. Same—

The fact that a member of the Board of Review, under the impression
that it was appropriate for him to make any investigations that might be
of assistance in rendering a decision, engaged in conversations and in-
quiries with representatives of the contractor when the Board of Review
was not in session, will not be held to disqualify him from further serv-
ice as a member of the Board when immediately the matter was called to
his attention he limited his consideration to matters offered before the
Board.

8. Same—

Where it appears that a claim for additional compensation for a high-
way construction contract was not filed as required by law within the 60
days from payment of the final estimate, the claim is barred.

9. Appeal and Error § 34—

‘Where an appeal is determined on matters appearing on the face of the
record, the question whether the appeal is subject to dismissal because the
evidence was set forth in question and answer form becomes academic.
Rule of Practice in the Supreme Court No. 19(4).

Cross appeals by Teer Company and by Highway Commission from
Martin, S. J., October 1964 Session of WaKE.

Nello 1. Teer Company (Teer) and the State Highway Commis-
sion of North Carolina (Highway Commission) entered into a con-
tract dated July 8, 1958 in which Teer is designated Contractor and
the Highway Commission is designated Commission.
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The contract, in part, provides:

“Article One. The Contractor shall and will provide and furnish
all the materials, machinery, implements, appliances and tools, and
perform the work and required labor to construet and complete a
certain project known as State Highway Project No. 8.13438 located
in Cumberland County, in the State of North Carolina, Surfacing on
Relocation of U.S. 301 From a Point Near Eastover, Northeast of
Fayetteville, Northeast to Harnett County Line, for the unit prices
bid by the Contractor in his proposal and according to the proposal,
plans and specifications prepared by said Commission, which proposal,
plans and specifications show the details covering this project and
. . . become a part of this contract.

“The Contractor shall begin work 20 days after the date the contract
is mailed from the Raleigh office for execution . . . and shall com-
plete the contract within 300 working days.”

The project, also referred to as “Federal Project 1-95-2(10)55,” in-
volved paving, specified preparations therefor and incidental items in
connection with the construction of 14.55 miles of dual-lane highway.
This statement appears on the plans: “The rough grading and struc-
tures on this project have been done or is now being done under a
previous contract. This contract will include Fine Grading Subgrade,
Shoulders and Ditches, Soil Type Base Course, Bituminous Concrete
Base Course (Modified), Bituminous Concrete Surface Course and
other necessary items to complete the project.”

Bids submitted in response to the Highway Commission’s publicly
advertised invitation for bids were in terms of “Approximate Quan-
tities” and “Unit Prices” in each of thirty-one classifications. With
reference to each of six classifications, Teer’s bid, in terms of quantity,
description, unit price and (extended) total, is shown below.

(1) 153,500 cubic yards borrow excavation (shoulder

construction) at 60¢ per cubic yard $ 92,100.00
(2) 2,200,000 cubic yards overhaul (special) one-half

mile at 3¢ per cubic yard $ 66,000.00
(3) 199,100 cubic yards soil type base course at 65¢

per cubic yard $129,415.00
(4) 172510 square vards bituminous surface treat-

ment at 32¢ per square yard $ 55,203.20
(6) 157,700 tons bituminous concrete base course at

$5.50 per ton $867,350.00

(6) 51,800 tons bituminous concrete surface course at
$6.20 per ton $321,160.00
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These items ($1,531,228.20) comprise approximately 94.3% of Teer’s
total bid (based on “Unit Prices” for “Approximate Quantities”) of
$1,623,837.70.

Included in Teer’s said bid was a bid of $1.00 per cubic yard (unit
price) for two thousand (approximate quantity) cubic yards of “Un-
classified Excavation.”

When the bids were opened on June 3, 1958, it was determined that
Teer had submitted the lowest bid. Its bid was accepted and the
formal contract of July 8, 1958 was executed.

The time for commencement of the work was postponed, by mutual
consent, until the Highway Commission by letter of July 6, 1959
notified Teer to proceed. The project was completed by Teer in 254
working days and accepted on October 14, 1960.

Prior to Teer's commencement of work on or about July 21, 1959,
the Highway Commission notified Teer it was necessary to make two
grade changes which involved “approximately 10,800 cubic yards bor-
row” and “1,425 cubic yards soil type base course,” and Teer agreed
to do “the work requested at our unit contract prices, although this is
part of another contractor’s work.”

In undertaking to perform its contract, Teer was frequently unable
to proceed as planned on account of the prior contractor’s failure to
perform properly the rough grading, drainage and shoulder work cov-
ered by the prior (No. 8.13437) project.

The difficulties encountered by Teer included the presence of approx-
imately 168 soft-yielding areas of varying size in the subgrade and
shoulders due to the presence of stumps, roots, matted vegetation, and
other unsuitable material. Before Teer could proceed with the work
required under its paving contract, it was necessary to remove such
unsuitable material (undercutting) and to replace it with suitable
(borrow) material.

Teer, as directed by the Highway Commission’s engineers, proceeded
to do the required remedial work, The estimates paid by the Highway
Commission to Teer during the period of performance included pay-
ment for undercutting at the rate prescribed in the contract for “Un-
classified Excavation” ($1.00 per cubic yard) and for replacement at
the rate prescribed in the contract for “Borrow Excavation” (60¢ per
cubic yard) and for “Overhaul” (3¢ per cubic yard). Teer’s evidence
tends to show: While it was agreed said rates should apply to small
quantities involved during the earliest stages of performance, as soon
as the magnitude of this required remedial work became known, Teer
contended these rates under existing circumstances were grossly in-
adequate; and that, under the pressure of circumstances, it was agreed
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that final determination and adjustment for this required remedial
work would be made upon completion of Teer’s contract.

In November 1959 the Highway Commission’s Resident Engineer
instructed Teer to bring the project up to “Interstate 95 Standard.”
These instructions referred specifically to required remedial work on
pipe lines and eatch basins over the entire project and also to the re-
moval of stumps, root mat, etc.,, from all subgrade not theretofore
paved. Teer was instructed to do “the above work” under the direction
of the Highway Commission’s Resident Engineer “on Force Account
in accordance with State Specifications.”

Other required remedial work included a “benching” operation in-
volving the extension of the width of the shoulders. A disagreement as
to whether Teer should be compensated for this work at $2.854 per
cubic yard as it contended or at 97%%4¢ per cubic yard as the Highway
Commission contended had not been resolved at the time the project
was completed and accepted.

Teer started work on or about July 21, 1959. It received payments,
in accordance with twenty-five estimates, aggregating $2,001,525.81.
Payment of $19,916.86, the amount of the final estimate, was made
September 13, 1961.

It appears that Teer, prior to November 4, 1961, submitted to the
Highway Commission an additional claim “in the approximate sum of
$400,000.00,” and that, after conference between Teer’s representatives
and the Highway Commission’s representatives, Teer was asked “to
submit a more detailed claim in writing.”

Teer initiated this proceeding by filing its letter of November 4,
1961, referred to therein as “our formal claim,” for additional pay-
ment for its work on said project. Its claim was denied by the High-
way Commission’s Chief Engineer on May 28, 1962. Upon its appeal
to the Highway Commission, the Highway Commission’s Chairman
requested that Teer’s claim “be heard before a Board of Review as
provided by statute.” Thereafter, a Board of Review was constituted
as provided by the statute then in force and codified as G.S. 136-29,
G.S. Vol. 3B, 1958 Replacement. (Note: This statute was repealed in
1963 (S.L. 1963, c. 667). G.S. 136-29 in G.S. Vol. 3B, 1964 Replace-
ment, is a codification of the 1963 Act.) The Board of Review was
composed of (1) Mr. Kenneth Wooten, Jr., selected by the Chairman
of the Highway Commission; (2) Mr. Thomas D. Dopler, selected by
Teer; and (3) Mr. John D. Watson, who was selected by Messrs.
Wooten and Dopler and was elected Chairman.

The basis of Teer’s “formal claim” of November 4, 1961, as stated
therein, is as follows:
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“We began construction on July 21, 1959, and immediately en-
countered stumps, root mat, and other debris in the subgrade. Im-
mediately after beginning hauling operations, failures in the subgrade
developed, making it entirely impossible to continue our operations.
We immediately advised your representatives and after a careful study
of the existing conditions, it was agreed that the previous contract had
been constructed in utter disregard of the plans, specifications and
special provisions. The cxistence of these conditions prompted your
office to issue instructions for our firm to perform certain remedial
work in an effort to bring the previous contractor’s work within accept-
able tolerances and standards and allow us to continue the items of
work included in our contract even though it was apparent to all con-
cerned that the entire concept of our original contract had been
changed, revised and breached, thereby eliminating all possibilities of
performing the work originally contemplated under our contract within
the economic tolerances of our contract bid unit prices.”

The following is a summary of the items for which additional pay-
ment was requested:

“Force Account § 40,192.70
Clearing and Grubbing 4.951.05
Unclassified Exeavation:

Stripping Pits 45,556.00
Roadway Excavation 49,357.35
Borrow and Overhaul 263,593.42
Soil Type Base Course 343,646.10
Fine Grading Side Roads & Ditches 44.405.99
Delays 8,330.86
Hauling Rejected Aggregate 3,456.09
TOTAL $803,489.96.”

Hearings were held by the Board of Review on each of thirty days
during the period beginning March 27, 1963 and ending July 1, 1963.
Evidence was offered by Teer and by the Highway Commission. Upon
the opening of the hearing on March 27, 1963, the Highway Commis-
sion, on grounds considered in the opinion, moved to dismiss Teer’s
claim and cxcepted to the Board’s denial of its motion. At the con-
clusion of Teer's evidence and also at the conclusion of all the evidence,
the Highway Commission moved for judgment of nonsuit and excepted
to the denial of its motions.

During the hearing, to wit, on April 24, 1963, before the Board of
Review, Teer moved to amend the figure opposite “Delays” by in-
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creasing it from $8,330.86 to $291,524.31, thereby increasing its total
claim from $803,489.96 to $1,086,683.41. Thereafter, by voluntary re-
ductions in other items, including the withdrawal of the item “Haul-
ing Rejected Aggregate $3,456.09,” Teer’s asserted “over-all claim” was
then for a total of $1,075,618.12.

A decision and award, based on extensive findings of fact, including
comments as to considerations that impelled such findings, was filed
Mareh 20, 1964 by the Board of Review based on the vote of a ma-
jority of its members, to wit, Messrs. Watson and Dopler. Mr. Wooten
filed a discenting opinion.

In rendering what it considered “a fair and equitable decision and
award in favor of the Teer Company and against the Commission,” the
Board of Review made two separate awards, to wit, (1) a “General
Award to the Teer Company” in the amount of $385,270.77 with in-
terest at 6% per annum from the date of award and for the costs Teer
had sustained “by reason of the arbitration proceedings,” and (2) a
“Special Award to Teer Company,” to wit, an award to Teer for the
benefit of Brown Paving Company in the amount of $99,312.50 with
interest at 6% per annum from the date of award.

Teer's elaim in behalf of Brown Paving Company was first asserted
during the progress of the hearings before the Board of Review, and it
appears to be what Teer had in mind when, on April 24, 1963, Teer
moved to amend the figure in its “formal claim” of November 4, 1961
opposite “Delays” by increasing it from $8,330.86 to $291,524.31.

With reference to the basis of its “General Award to the Teer Com-
pany,” the decision of the Board of Review contains the following
statement:

“In considering the award the Board finds that, from an examina-
tion of the evidence, the Teer Company in allocating its claim to the
several classifications of work, fails to set forth with a degree of cer-
tainty that the nature of the expense claimed is properly chargeable in
every instance to the phase of work to which it is assigned, and that
the allocation is in some respeets lacking in specific detail. The Board
concludes that the Teer Company’s division of its claim does not indi-
cate that the entire award based upon such allocation would be fair
and equitable to either the Teer Company or the Commission. The
Board further concludes that a determination of the appeal by such al-
location as the Teer Company has presented is not wholly required in-
asmuch as other evidence proves that all features of work subject to
the elaim were adversely affected by the failure of the Commission,
and the total loss can be established with certainty in order to provide
fair and equitable relief to the injured party.
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“The Board reaches a decision that the formula for determining a
fair and equitable award to the Teer Company shall be based upon
establishing and allowing the appropriate financial return to which it
was entitled to receive, as follows:

1. An allowance of the expense of performing the work.

2. An allowance of a reasonable cost for general overhead which
the Board finds to be five (5%) percent of expenses.

3. An allowance of a fair profit, which the Board finds to be
ten (10%) percent of expense plus overhead.

4. A reduction of the sum of the above item by the amount al-
ready paid by the Commission to the Teer Company.

5. An allowance of interest at the rate of six (6%) percent per
annum upon the amount of this award from the date of this de-
cision until the award is paid.

6. An allowance of all costs sustained in connection with the arbi-
tration proceedings before this Board.”

Teer appealed to the superior court, basing its appeal on two ex-
ceptions in which it asserted the Board of Review erred (1) in fail-
ing to make sufficient allowance for rented equipment in computing
Teer’s costs, and (2) in failing to allow interest from October 14, 1960,
the date Teer had completed the project.

The Highway Commission appealed to the superior court, basing
its appeal on 177 exceptions to the “Finpings or Facts, CoNCLUSIONS
or Law, DErcisioNn AND AwARD OF THE Boarp oF Review.” Upon hear-
ing in the superior court Judge Martin, in connection with the High-
way Commission’s appeal, sustained, in whole or in part, 27 of the
Highway Commission’s exceptions and overruled the remainder thereof;
and, with reference to Teer’s appeal, Judge Martin overruled Teer’s
two exceptions.

Judge Martin struck items aggregating $125,700.67 from said “Gen-
eral Award to the Teer Company” made by the Board of Review and
entered judgment that Teer recover of the Highway Commission the
sum of $259,570.10 without interest from date of judgment or other-
wise,

Judge Martin's judgment also provided “that the Nello L. Teer Com-
pany have and recover nothing of the State Highway Commission for
the benefit of the Brown Paving Company on the matters arising in
this proceeding.”

Other provisions of Judge Martin’s judgment are not pertinent to
decision on this appeal.
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Both Teer and the Highway Commission appealed. The Highway
Commission’s 23 assignments of error are based on exceptions to Judge
Martin’s rulings, Teer’s 39 assignments of error are based on excep-
tions to Judge Martin’s rulings.

By order of Judge Martin, separate statements of case on appeal,
one filed by Teer and the other by the Highway Commission, are in-
cluded in the record on appeal.

Nye, Winders & Mitchell for plamtiff.

Attorney General Bruton; Assistant Attorney General Harrison
Lewis; William W. Melvin, Trial Attorney; and Manning, Fulton &
Skinner, Associate Counsel for defendant.

Bossirr, J. Decision on this appeal requires construction of the
statute under which Teer initiated this proceeding., This statute, while
no longer a part of our statutory law, is applicable to the present liti-
gation. It must be considered and construed in the context of well
established legal principles stated below.

Absent waiver, the State is inunune from suit. Sweth v. Hefner, 235
N.C. 1, 6, 68 S.E. 2d 783; Ferrell v. Highway Commaission, 252 N.C.
830, 833, 115 S.E. 2d 34. It is noted that the provisions of Section 9,
Article IV, of the Constitution of North Carolina of 1868, relating to
claims against the State, by virtue of the comprehensive amendment
of Article IV in 1961 are now a part of Section 10, Subsection 1, of
Article IV of the Constitution of North Carolina.

The Highway Commission is an unincorporated agency of the State.
Except as provided in the Tort Claims Act, G.S. 143-291 et seq., the
Highway Commission is not subject to suit in tort. Schloss v. Highway
Com., 230 N.C. 489, 492, 53 S.E. 2d 517; Floyd v. Highway Commas-
sion, 241 N.C. 461, 85 S.E. 2d 703. Nor is the Highway Commission,
unless otherwise provided by statute, subject to suit on contract or for
breach thereof. Dalton v. Highway Com., 223 N.C. 406, 27 S.E. 2d 1.
Moreover, under our decisions, acts permitting suit, being “in deroga-
tion of the sovereign right of immunity,” are to be “strietly construed.”
Floyd v. Highway Commission, supra.

The basic rule is that the Highway Commission is not subject to suit
except in the manner expressly provided by statute. Sherrill v. High-
way Commission, 264 N.C. 643, 646, 142 8. E. 2d 653, and cases cited;
Ferrell v. Highway Commission, supra, and cases cited. An exception to
this basic rule is well established, to wit: Where private property is
taken for a public purpose by a governmental agency having the power
of eminent domain under circumstances such that no procedure pro-
vided by statute affords an applicable or adequate remedy, the owner,
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in the exercise of his constitutional rights, may maintain an action to
obtain just compensation therefor. Sherrill v. Highway Commission,
supra, and cascs cited; Ferrell v. Highway Commission, supra, and
cascs cited.

G.8. 136-28, at all times pertinent to decision herein, contained the
following provision: “All contracts over one thousand dollars that the
Commission may let for construction, or any other kinds of work neec-
essary to carry out the provisions of this chapter, shall be let, after
public advertising, under rules and regulations to be made and pub-
lished by the State Highway Commission, to a responsible bidder, the
right to reject any and all bids being reserved to the Commission; ex-
cept that contracts for engineering or other kinds of professional or
specialized services may be let after the taking and consideration of
bids or proposals from not less than three responsible bidders without
public advertisement.” G.S. Vol. 3B, 1958 Replacement. It is noted
that G.S. 136-28 was amended in 1963 (S.L. 1963, c. 525) by substitut-
ing “five thousand dollars ($5,000.00)” for “one thousand dollars.” G.S.
Vol. 3B, 1964 Replacement.

By the weight of authority, a statutory requirement for competitive
bids constitutes “a jurisdictional prerequisite to the exercise of the
power of a public corporation to enter into a contract.” Fonder v. City
of South Sioux Falls, 71 N.W. 2d 618, 53 A.L.R. 2d 493 (3.D.), and
cases cited.

This statement, supported by cited cases, appears in 135 A.L.R. 1266:
“In general, but subject to certain lunitations and exceptions which are
considered in subsequent subdivisions of this annotation, statutes re-
quiring the letting of public contracts to the lowest bidder are re-
garded as rendering invalid and unenforceable subsequent agreements
to pay one to whom a public contract has been duly awarded addi-
tional compensation for extras or additional labor and materials not
included in the original contract, at least where the additional com-
pensation exceeds the amount for which public contracts may be made
without competitive bidding.”

“Persons dealing with the public agency are presumed to know the
law with respect to the requirement of competitive bidding and act at
their peril.” Miller v. McKinnon, 124 P. 2d 34 (Cal.), and cases cited;
49 Am. Jur., States, Territories, and Decpendencies § 86; 81 C.J.S,
States § 113, pp. 1087-1088. This includes knowledge that the officials
and agents of the public agency may not waive the sovereign right of
Immunity or act in violation of statutory requirements. 19 Am. Jur,,
Estoppel § 166.

This Court has held a purported public contract not made in con-
formity with the (similar) requirements of G.3. 143-129 is void, but
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that performance and acceptance of construction work imposes an ob-
ligation to pay the reasonable and just value of the work done and
materials furnished. Even so, such recovery excludes profits and such
reasonable and just value cannot exceed actual cost. Hawkins v. Dallas,
229 N.C. 561, 50 8.E. 2d 561, and cases cited. Compare Insulation Co.
v. Davidson County, 243 N.C. 252, 90 S.E. 2d 496, and see 35 N.C.L.R.
188, 239.

After compliance with requirements of G.S. 136-28, the contract of
July 8, 1958, for Project No. 8.13438, was awarded to Teer. Teer’s
work was interrupted and delayed on account of another contractor’s
failure to perform properly the contract (Project No. 8.13437) cover-
ing rough grading, drainage and shoulder work, Teer performed exten-
sive extra work to remedy these deficiencies, such work being pre-
requisite to the performance of Teer’s contract. The fact now empha-
sized 1s that Teer, well within the preseribed number of working days,
completed on October 14, 1960, the work called for in its written con-
tract of July 8, 1958.

Whether such deficiencies were of such character and magnitude as
to constitute sufficient ground for rescission by Teer of its contract with
the Highway Commission need not be determined. Suffice to say, Teer
made no attempt to rescind but performed the extra (remedial) work
as directed by the Highway Commission’s engineers in addition to that
required to perform its contract of July 8, 1958.

Pertinent provisions of the Standard Specifications for Roads and
Structures, published Oectober 1, 1952 by the Highway Commission,
include the following:

“44 Extra Work. The contractor shall perform unforeseen work,
for which there is no price included in the contract whenever it is
deemed necessary or desirable in order to complete fully the work as
contemplated, and such extra work shall be performed in accordance
with the specifications and as directed; provided, however, that before
any extra work 1s started a supplemental agreement shall be entered
into, or a written extra work order issued by the Engineer to do the
work.,

“If it is possible to agree upon equitable prices, the contractor and
Commission shall enter into a supplemental agreement to cover any
and all the extra work necessary.

“When such prices cannot be agreed upon, then the work will be
paid for on Foree Account basis as deseribed in Section 9.4. The con-
tractor shall perform extra work whenever it is deemed necessary or
desirable, and such work shall be done in accordance with the require-
ments of these specifications as directed by the Engineer.”
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Section 9.4 relates to the authorization of extra and force account
work, provides in detail for the keeping of records in connection there-
with and provides specifically for the compensation to be paid therefor.
Generally, in respect of work done by force account, Section 9.4 provides
for the payment of all specified costs plus 10% of the actual costs of
labor and materials.

As indicated in our preliminary statement, with reference to the
extensive undercutting and replacement in the subgrade of the road-
way and of the shoulders, the Highway Commission contends it was
agreed that this remedial work was to be done by Teer at the rates
shown in the estimates while Teer contends payment on this basis was
made and received subject to the definite agreement that final deter-
mination and adjustment for this required remedial work would be
made upon completion of Teer’s contract. In this connection, it is noted
that this extensive remedial work, according to Teer’s contention and
as evidenced by payments to Teer based on estimates, greatly exceeded
the $1,000.00 established by G.S. 136-28 as the amount determinative
of the necessity for public advertisement for bids and competitive
bidding.

The statute under which Teer initiated this proceeding (G.S. 136-29,
G.S. Vol. 3B, 1958 Replacement) is quoted in full below,

“§ 136-29. Settlement of controversies between Commission and
awardees of contracts. — Upon the completion of any contract awarded
by the State Highway Commission to any contractor, if the contractor
farls to receive such settlement as he claims to be entitled to under his
contract, he may, within sixty days from the time of receiving his final
estimate, file with the State Highway Engineer a claim for such amount
as he deems himself entitled to under the said contract; and the State
Highway Engineer shall, within thirty days from the receipt of the
sald elaim, pass upon the same and notify the contractor in writing of
his decision. If the contractor desires to do so, he may, within thirty
days from the receipt of the said decision of the State Highway Engi-
neer, appeal in writing to the State Highway Commission. Upon re-
ceipt of said appeal the chairman of the State Highway Commission
shall promptly appoint some competent person, and the claimant shall
likewise select a competent person, and these two shall elect a third
such person, the three of whom shall constitute a board of review, and
shall promptly set a time and place for the hearing. The committee or
the claimant shall have power and authority to summon persons and
papers and the committee shall make a complete investigation of all
matters relating to the said appeal and the contract and the work out
of which it grows, and determine all matters at issue in a fair and
equitable manner according to their best judgment. The decision of
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the said committee shall be final and any amount which they may
award the said contractor will be a valid claim against the State High-
way Commission; provided, however, an appeal may be had from the
decision of the said committee to the Superior Court of Wake County
under the same terms, conditions and procedure as appeals from the In-
dustrial Commission, as provided in § 97-86. The provisions of this sec-
tion shall be deemed to enter into and form a part of every contract
entered into between the State Highway Commission and any con-
tractor, and no provision in said contracts shall be valid that are in
conflict herewith.” (Our italies.)

A primary question for determinaticn is whether the committee
(board of review) authorized by the statute, referred to hereafter as
the Board of Review, has the status of a board of arbitration or that
of a judicial or quasi-judicial body.

It is noted that the statutory procedure is available when the con-
tractor has completed his contract with the Highway Commission and
fails to receive “such settlement as he claims to be entitled to under
his contract.” (Our italics.) The statute assumes a valid contract is
subsisting. The procedure is to resolve any controversy as to what (ad-
ditional) amount, if any, the contractor is entitled to recover under its
terms.

The manner of selection of the persons to serve on the Board of Re-
view is in accord with a traditional method for the selection of arbitra-
tors. Each interested party is authorized to select a member. No quali-
fications or limitations with reference to the persons so selected are
preseribed. Presumably, it was contemplated that each party would
select a person it anticipated would be favorably inclined to it and its
position; and that the third person, selected by joint vote of the two
original appointees, would occupy a key role in deciding the contro-
versy. Too, the statute provides that “the committee shall make a com-
plete investigation of all matters relating to the said appeal and the
contract and the work out of which it grows, and determine all matters
at issue in a fair and equitable manner according to their best judg-
ment.”

Based largely on the provisions referred to in the preceding para-
graph, Teer contends the status of the Board of Review is that of an
arbitration board. Its brief states its position as follows: “As is true
with arbitration boards, the hearings before the Board of Review are
extra-judicial proceedings and the Board members are not bound by
the rules of procedure and evidence which prevail in a court of law;
CorroNn Miuws v. Textie Workers Union, 238 N.C. 719, 79 S.E. 2d
181. The Board members are not required to determine the controversy
according to law, Por & Sons, Inc. v. UNiversiTy, 248 N.C. 617, 104
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S.E. 2d 189, but rather may decide according to their own opinions of
equity and conscience, and are not restricted to precedents and posi-
tive rules of either law or equity. Lusk v. Crayrox, 70 N.C. 184; Ros-
BINS v, KiLLEBREW, ef al., 95 N.C. 19.”

Notwithstanding provisions which, standing alone, are consistent
with arbitration, the true status and funection of the Board of Review,
in our opinion, is clarified by the following provision: “The decision of
the saild committee shall be final and any amount which they may
award the said contractor will be a valid claim against the State High-
way Commission; provided, however, an appeal may be had from the
decision of the said committee to the Superior Court of Wake County
under the same terms, conditions and procedure as appeals from the
Industrial Commission, as provided in § 97-86.” (Our italics.)

The Industrial Commission, with reference to contested claims for
compensation, “is constituted a special or limited tribunal, and is in-
vested with certain judicial functions, and possesses the powers and
incidents of a court, within the provisions of the act, and necessary to
determine the rights and liabilities of employees and employers.” Hanks
v. Utilities Co., 210 N.C. 312, 319, 186 S.E. 252, The Industrial Com-
mission is required to hear the parties (evidence), determine the dis-
pute in a summary manner and file its award, “together with a state-
ment of the findings of fact, rulings of law, and other matters pertinent
to the questions at issue.” G.8. 97-84, G.S. 97-85.

Specific findings of fact by the Industrial Commission, covering the
crucial questions of faect upon which the plaintiff’s right to compensa-
tion depends, are required. Guest v. Iron & Metal Co., 241 N.C. 448,
451, 85 S.E. 2d 596, and cases cited. Its findings of fact, except juris-
dictional findings (Askew v. Tire Co., 264 N.C. 168, 141 S.E. 2d 280),
are conclusive on appeal if supported by competent evidence. G.S.
97-86; Penland v. Coal Co., 246 N.C. 26, 97 S.E. 2d 432, and cases
cited. However, when it appears that the Industrial Commission has
found the facts under a misapprehension of the applicable law, the
cause will be remanded for findings of fact by the Industrial Commis-
sion upon consideration of the evidence in its true legal light. McGill
v. Lumberton, 215 N.C. 752, 3 S.E. 2d 324, and cases cited therein, and
numerous subsequent decisions. (See Shepard’s North Carolina Cita-
tions, 215 N.C. 752, headnote 3.) The Industrial Commission is vested
with the judicial function and the authority and duty to determine
whether, under the established facts and applicable law, the plaintiff
has a compensable claim,

In our view, an appeal from the Board of Review to the Superior
Court of Wake County “under the same terms, conditions and proce-
dure as appeals from the Industrial Commission, as provided in § 97-
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86” presupposes that the Board of Review has performed judicial
functions comparable to those vested in the Industrial Commission.
Hence, we are of opinion, and so hold, that the statute contemplates
that the Board of Review, in the exercise of judicial functions and au-
thority, shall, based on findings of fact, determine what (additional)
amount, if any, the contractor is entitled to recover as a matter of legal
right “under the said contract.” When considered in context, the pro-
vision that the Board of Review shall “determine all matters at issue
in a fair and equitable manner according to their best judgment” is
not inconsistent with the exercise of said judicial funetions and au-
thority. We cannot accept the view that the General Assembly intended
a contractor’s claim against the Highway Commission should be de-
termined otherwise than in accordance with their respective legal
rights.

The only prior case in which the quoted statute was considered by
this Court is Paving Co. v. Highway Commission, 258 N.C. 691, 129
S.E. 2d 245. There a contractor initiated a proceeding under said stat-
ute to recover from the Highway Commission an (additional) amount
allegedly due under a paving contract. Specifically, the controversy
was whether the Highway Commission had wrongfully withheld $2,-
900.00 as liquidated damages on account of the contractor’s failure to
complete the project within the preseribed number of working days.
While the precise question was not raised, the decision and opinion
clearly reflect the view, in full accord with that stated herein, that the
controversy was determinable in accordance with the respective legal
rights of the parties and not otherwise.

The quoted statute, which assumes a valid contract is subsisting,
provides for recovery “under the said contract.” In our view, recovery,
if any, “under the said contract” must be based on the terms and pro-
visions thereof.

The Board of Review, in accordance with Teer’s contention, did not
relate its decision to Teer's right, if any, to recover “under the said
contract.” It made no distinction between the work covered originally
by the eontract and the extra (remedial) work performed by Teer. It
devised a formula covering Teer’s entire operations (without regard
to contract provisions) which, in its judgment, would give Teer an
“appropriate financial return.” In short, it did not exercise the judicial
functions and authority vested in it by the statute. Clearly, it did not
consider it was required to do so but that its function was com-
parable to that ordinarily performed by a board of arbitration.

It appearing upon the face of the record that the Board of Review
acted under misapprehension of the applicable law, Judge Martin,
based on the Highway Commission’s exceptions, should have vacated
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all findings of fact, conclusions and the decision and remanded the
proceeding to the Board of Review for further hearing and considera-
tion in a manner consistent with applicable legal principles as stated
herein.

As noted in our preliminary statement, when the Board of Review
convened March 27, 1963, the Highway Commission moved to dismiss
Teer’s claim. Its motion(s) was based on the contention that the statute
{(former G.S. 136-29) waived immunity only in respect of a claim to
recover under a valid contract, and that the claim on which this pro-
ceeding is based (submitted by Teer on November 4, 1961) is not such
a claim. The Board of Review overruled the Highway Commission’s
said motion(s) and Judge Martin overruled the Highway Commission’s
exceptions to said rulings.

If technical rules as to pleadings were applicable, there would be
much force in the Highway Commission’s said contention. However,
Teer submitted its claim for additional compensation in apt time
(“within sixty days from the time of receiving his final estimate”); and
the Chairman of the Highway Commission, referring to the claim so
filed, referred specifically to the procedure authorized by (former) G.S.
136-29 as the appropriate procedure for determination of Teer’s claim.
The statute contained no provision as to pleadings. It provided simply
for the filing of a claim.

Under the circumstances, we are of opinion, and so hold, that Teer,
in further hearings before the Board of Review, should be permitted to
offer evidence tending to establish the amount, if any, to which it is
entitled for work done and materials furnished in categories set forth
in its claim of November 4, 1961. Even so, recovery, if any, must be
within the terms and framework of the provisions of the contract of
July 8, 1958 and not otherwise. Questions analogous to nonsuit will be
for consideration (initially by the Board of Review) after Teer has had
opportunity to offer such evidence.

It is noted that the decision of the Board of Review, as appears
from the excerpt quoted in our preliminary statement, is not related to
or iIn accord with the claim submitted by Teer on November 4, 1961.

It is noted further: The Highway Commission challenges the deci-
sion of the Board of Review on the ground that Mr. Dopler, the ap-
pointee of Teer, had certain conversations with and made certain in-
quiries of representatives of Teer when the Board of Review was not
in session. We have reviewed the record fully bearing upon this mat-
ter. Originally, it appears, Mr. Dopler was under the impression it was
appropriate for members of the Board to make any investigation or in-
quiry that might be of assistance in rendering a decision they deemed
fair and equitable, After the matter was called to his attention, he
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limited his consideration to evidence offered before the Board of Re-
view. In short, the evidence in the record before us is not deemed
sufficient to disqualify Mr. Dopler from further service as a member
of the Board of Review.

The foregoing applies to matters involved in what the Board of
Review referred to as “General Award to the Teer Company,” that is,
questions raised by the Highway Commission’s appeal.

With reference to Teer’s appeal, we confine consideration to Teer’s
exception to the portion of Judge Martin’s judgment which provided
“that the Nello L. Teer Company have and recover nothing of the
State Highway Commission for the benefit of the Brown Paving Com-
pany on the matters arising in this proceeding.”

The record discloses that Teer attached to its letter of July 27, 1959
to Brown Paving Company a purchase order for “157,700 Tons Bitum-
inous Concrete Base Course (Modified)” and for “51,800 Tons Bitum-
inous Concrete Surface Course”; and, when accepted by Brown Paving
Company, unit prices of “$5.12 per ton” and “$5.87 per ton,” re-
spectively, were stipulated. It was also provided: “All asphaltic con-
crete stone requirements will be purchased from Nello L. Teer Com-
pany at the following rates: . . .” It is noted that this order, which
refers specifically to “Project 8.13438; I1-95-2(10)55,” covers the two
biggest items of Teer’s contract of July 8, 1958 with the Highway
Commission. The evidence is unclear as to Teer’s settlement with
Brown Paving Company. Nothing indicates Brown Paving Company
on November 4, 1961 or thereafter had asserted a claim against Teer
in connection with work on the subject project. For reasons stated be-
low, further discussion of references in the record to Brown Paving
Company iz unnecessary.

The final estimate ($19,916.86) was paid by the Highway Commis-
sion to Teer on September 13, 1961. The statute fixes “sixty days from
the time of receiving his final estimate” as the time within which the
contractor may file a claim for additional compensation under the con-
tract. Assuming, without deciding, Teer’s right under said statute to
assert a claim “for the benefit of the Brown Paving Company,” we are
of opinion, and so hold, that the statute required that such claim be as-
serted (filed) within sixty days from September 13, 1961. Consequently,
apart from the merits, if any, of Brown Paving Company’s claim, and
apart from the question as to Teer’s right, if any, to assert (file) such
claim, any claim Brown Paving Company may have had is barred for
failure to assert (file) it within the time prescribed by statute. While
the judgment of Judge Martin is vacated, as stated below, his ruling
that Teer was not entitled to recover “for the benefit of the Brown
Paving Company” was correct.
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In this Court, Teer moved to dismiss the Highway Commission’s
statement of case on appeal for failure to comply with Rule 19(4),
Rules of Practice in the Supreme Court, 254 N.C. 783, 800. The High-
way Commission set out the major portion of the evidence offered by
Teer under direct examination in question and answer form. It asserts
this was necessary to show its objections to this evidence as the basis
for its contention there was no competent evidence to support desig-
nated findings of fact, citing Maley v. Furniture Co., 214 N.C. 589,
200 S.E. 438, Since decision on this appeal is based on matters appear-
ing on the face of the record, determination as to whether the High-
way Commission’s said statement of case on appeal violates Rule 19(4)
is academic. However, its status has been considered in taxing the
costs incident to this appeal.

The costs on this appeal are taxed as follows: Each party shall pay
the entire costs of its briefs. Each party shall pay the entire costs of
printing its statement of case on appeal. All other costs incident to the
appeal shall be taxed one-half against Teer and one-half against the
Highway Commission.

For the reasons stated, the judgment of Judge Martin is vacated
and the cause is remanded to the superior court for the entry of a
judgment (1) vacating the decision of the Board of Review, including
all findings and conclusions stated therein, and (2) remanding the
proceeding to the Board of Review for further proceedings not incon-
sistent with this opinion.

Error and remanded.

RUBIE L. SMITH, Scrvivixeg Wipow OF ALMON F. SMITH, PETITIONER V.
FREDERICK D. SMITH axp E. V. WILKINS, TrRUSTEE, RESPONDENTS.

(Filed 23 July, 1965.)

1. Wills § 60—

Litigation which “affects the share of the surviving spouse” within the
purview of G.8. 29-30(c) (4) extending the time for the surviving spouse to
make an election to take a life estate in one-third of intestate’s lands, is
litigation which substantially and materially affects the choice, and is not
limited to litigation which directly affects the title to that part of the estate
belonging to the surviving spouse under the Intestate Succession Act.

2. Same—

Intestate died leaving a widow and onc child by a former marriage. The
widow’s stepson deeded his one-half interest in the estate to her and, prior
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3.

o

to the expiration of the time for the widow to make an election under G.S.
20-30(¢) (3), instituted suit to set aside his deed for fraud. Held: The suit
to set aside the deed was litigation affecting the widow’s share of the estate
within the purview of G.S. 29-30(c) (4), since until the termination of such
suit the widow could not judge whether it would be to her advantage to
make the election.

Same—

Intestate died leaving a widow and one child by a former marriage who
executed a deed of trust on his one-half interest in the lands of the estate
and then conveyed to the widow the same realty in fee. Held: The widow’s
suit to enjoin foreclosure of the deed of trust on the grounds that she in-
dividually was the sole owner of the land and that the land was subject to
gale to make assets to pay debts of the estate is litigation affecting the
widow’s share in the estate within the purview of G.S. 29-30(c) (4), and such
suit remained pending until dismissed, notwithstanding that prior to dis-
missal final judgment was rendered in another action setting aside the deed
to the widow for fraud.

Actions § 12—

An action properly instituted remains pending until there is a judgment
making a final disposition of it.

Wills § 60—

If the surviving widow, while litigation affecting her share of the estate
is pending, files a sufficient written request with the clerk for an order fixing
a time under which she may make an election under G.S. 29-30(c) (4), such
proceeding is instituted within the time limited, and delay of the clerk in
entering the order fixing the time within which such election might be filed
may not be imputed to the widow.

Estoppel § 4—

Equitable estoppel is to be applied as a means of preventing injustice and
must be based on the conduct of the party to be estopped which the other
party relies upon and is led thereby to change his position to his disad-
vantage.

Judgments § 30—

The sole child of intestate was successful in obtaining judgment setting
aside his deed to the widow for his intestate share. Held: The right of the
widow to elect to take a life estate in the homeplace instead of the fee in
one-half of the lands of the estate was not in issue in the action to set aside
the deed, and the judgment therein does not constitute an estoppel.

Registration § 5—

Deed of the son of intestate to his step-mother for his interest in the
lands of the estate was set aside for fraud. On the day judgment was ren-
dered setting aside his deed, he executed deed of trust to his attorneys. Held:
The attorneys, having knowledge of the respective rights of the parties, may
not claim asg innocent purchasers for value so as to preclude the widow
from thercafter electing to take a life estate in the homeplace under G.S.
20-30(c).
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9. Estoppel § 1—

10.

11.

12

13.

14.

The widow entitled to one-half interest in the lands of the estate accepted
deed to the other one-half interest from intestate’s sole child. The deed was
thereafter set aside for fraud. Held: The acceptance of the deed does not
estop the widow from thereafter electing to take a life estate in the home-
place in lieu of her one-half interest, since her right to make the election is
founded on statute and is aliunde the deed.

Estoppel § 8— Widow’s claim of title under void deed from heir
held not to estop her from electing to take a life estate in homeplace.

The widow of intestate procured deed from intestate’s son for his one-half
interest in the lands of the estate and asserted sole ownership of the lands
in the son’s action to set aside his deed for fraud and in her action to enjoin
foreclosure of a deed of trust executed by him to a third person. Final
judgment was rendered setting aside the deed for fraud. Held: The widow
is not estopped from asserting her right to elect, under G.S. 29-30, to take a
life estate in the homeplace, since she failed to maintain her position in the
prior actions, since her prior assertion of sole ownership, while different, is
not necessarily inconsistent with an election, since the questions involved are
not the same, and since the son and the parties claiming under his deed of
trust did not alter their positions and thus render it unjust for her to assert
her right of election.

Dower § 1; Curtesy—

Dower and curtesy have been abolished, but G.8. 29-30 preserves to a sur-
viving spouse the benefits of dower and curtesy.

Wills § 60—

The right of the surviving spouse to take a life estate under G.S. 29-30
may be precluded by equitable estoppel only if all of the elements of estoppel
in pais are present.

Same—

The fact that a widow accepts from testator’'s sole child a deed to his one-
half interest in the lands of the estate does not constitute an election to
take under G.S. 29-14 and does not preclude her upon the later rendition of
judgment setting aside the deed to her for fraud from electing under G.S.
29-30 to take a life estate in the homeplace.

Estoppel § 4—

The fact that the widow procures by fraud the execution of a deed from
intestate’s son for his one-half interest in the lands of the estate does not
estop her, after the rendition of judgment setting aside the deed, from
asserting her election under G.S. 29-30 to take a life estate in the homeplace,
since the position of the parties with respect to the title to the lands was
not altered by reason of the fraud, and since it would be unjust to deprive
the widow of her right to contest the action for fraud unless she gave up
her rights under G.S8. 29-30 in the event that action was terminated against
her.

SHARP, J., dissenting.

Bogsrrt, J., joins in dissent.
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ArpraL by respondents from Hobgood, J., November 1964 Session of
JOHNSTON,

Lyon & Lyon for Petitioner.
L. Austin Stevens and Wiley Norron for Respondents.

Moorg, J. This is a special proceeding, instituted pursuant to G.S.
29-30 whereby petitioner elects to take life interest, in lieu of her share
in fee, in the homeplace of which her husband died seized.

Almon F. Smith died intestate on 11 December 1961, survived by
his widow Rubie L. Smith, petitioner herein, and a son Frederick D.
Smith, one of the respondents herein. Frederick is the child of de-
ceased by a former wife and is stepson of Rubie. Rubie qualified as
administratrix of Almon’s estate on 22 December 1961,

On 19 January 1962 Frederick exccuted and delivered to Wiley
Narron, Trustee, a deed of trust conveying his one-half undivided in-
terest in the lands of which his father died seized, to secure the pay-
ment of a note of even date payable to L. Austin Stevens on 1 Janu-
ary 1963.

On 28 April 1962 Frederick executed and delivered to Rubie a war-
ranty deed conveying the same realty to her in fee simple. Included in
this conveyance was his one-half undivided interest in the homeplace
where Rubie resided with Almon until the time of his death, and where
she has resided at all times since. On 9 May 1962 Frederick instituted
an action to set aside the deed for fraud in its procurement, alleging
he signed the deed while intoxicated thinking it was a note for money
advanced, the consideration was inadequate, and Rubie had taken ad-
vantage of her fiduciary relationship as administratrix. There was a
verdict in favor of Frederick and judgment was entered on 4 April
1963 declaring the deed void. Rubie appealed to Supreme Court.

In the meantime, early in February 1963, Narron, Trustee, because
of default of Frederick, undertook to foreclose the deed of trust and
advertised the property for sale—sale date 4 March 1963. On the
date of the sale, Rubie, individually and as administratrix, filed a suit
to enjoin the foreclosure, alleging that she, individually, was the sole
owner of the property and it was subject to sale to make assets to pay
the debts of her late husband and Frederick had warranted against
encumbrances. This sale was conducted, but on 8 March 1963 a
temporary restraining order was issued enjoining consummation of
the sale. On 19 March 1963 the restraining order was continued to
the final hearing.
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The Supreme Court affirmed the judgment of the superior court in
the fraud case, and the opinion (Smith v. Smith, 261 N.C. 278, 134
S.E. 2d 331) was certified to the clerk of superior court on 7 February
1964.

On 4 May 1964 Rubie filed with the clerk of superior court an ex
parte petition and notice of election to take life interest in the home-
place, in lieu of one-half interest in all of the lands of her late hus-
band in fee. She requested the clerk to make an order permitting the
election to be filed in accordance with G.S. 29-30. The clerk declined
to enter any order until Frederick and other interested persons were
made parties, served with summons and had opportunity to answer.

On 27 June 1964 a judgment was entered in the suit to enjoin the
foreclosure of the deed of trust, dismissing same on the ground that
the opinion in Smith v. Smith, supra, rendered the action moot.

On 6 August 1964, by consent of interested parties, the clerk entered
an order in the election proceeding, permitting Rubie to file her notice
of election as provided by (.8, 29-30 and have summons issued for in-
terested parties, without prejudice to interested parties in their right
to contest the election. Summons was issued 20 August 1964 and the
same, together with petition and notice of eclection, was served on
respondents herein, Frederick D. Smith and E. V. Wilkins, Trustee.
Respondents filed scparate answers contesting petitioner’s right to
make an clection and alleging that petitioner was guilty of laches, had
previously made an clection to take under the provisions of G.3. 29-14
one-half of the rcal estate in fee, and was estopped by her fraud in
the procurement of the deed from Frederick which had been set aside.
Wilkins, named trustee in a second deed of trust from Frederick D.
Smith dated 4 April 1963, also defended on the further ground that
the holders of the note secured by the deed of trust “are innocent pur-
chasers for value without any notice of defects.” The proceeding was
transferred to the civil issues docket for the judge to pass on the pleas
in bar.

The matter was heard by Hobgood, J., and judgment was filed on
18 November 1964. The judgment finds as a fact that at the time the
petition and notice of eleetion were filed on 4 May 1964 there were ac-
tions pending in the superior court of Johnston County which “did
involve the share and interest of the said Rubie L. Smith . . . in said
lands,” and that the “request and petition for the written order was
made within apt and reasonable time within the meaning of the
statute.” The pleas in bar were overruled. It was decrced that peti-
tioner “is hereby permitted and allowed to file her notice of election
to take a life estate . . . as of May 4 1564, and that the proceed-
ings are remanded to the clerk for an order carrying out this judg-
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ment “and for orders allotting the life estate of the surviving spouse as
provided by G.S. 29-30.” Respondents appeal from this judgment.

If an intestate is survived by only one child, the share of the sur-
viving spouse shall be one-half of the net estate, including a one-half
interest in the real property. G.S. 29-14. The surviving spouse may
elect and is entitled to take, in lieu of the share provided in G.S. 29-14,
a life estate in one-third in value of all of the real estate of which the
deceased spouse died seized. The life estate shall, at the election of
the surviving spouse, include a life estate in the usual dwelling house
occupied by the surviving spouse at the time of the death of the de-
ceased spouse, together with the outbuildings, improvements and ease-
ments thereunto belonging and appertaining, and lands upon which
they are situated and reasonably necessary for the use and enjoyment
thereof — this, regardless of the value and despite the fact that the
life estate might exceed the said one-third value limitation. G.S. 29-30
(a), (b). Such election shall be made within one month after the ex-
piration of the time limited for filing claims against the estate, if letters
of administration are issued within twelve months after the date of the
deceased spouse. G.S. 29-30 (c¢) (3). But, if litigation that affects the
share of the surviving spouse in the estate is pending, then within such
reasonable time as may be allowed by written order of the clerk of the
superior court. G.S. 29-30(c) (4).

Rubie qualified as administratrix on 22 December 1961. Claims
against the estate were required to be filed within six months after the
publication of the first notice to creditors. G.S. 28-113. Rubie had one
month after the expiration of said six-months period within which to
elect to take a life estate in lieu of a share in fee, G.S. 29-30(c) (3),
unless litigation affecting her share in the estate was pending, G.S.
29-30(c) (4). If no such litigation was pending, she was required to
make her election on or before 22 July 1962 or a date shortly there-
after, depending on the date of the first publication of notice to cred-
itors. She first filed her notice of election and request for an order
permitting filing of same on 4 May 1964. At the expiration of the
time limited in G.8. 29-30(c¢) (3) the action, instituted by Frederick to
set aside the deed he had made to her, was pending; this action was
instituted 9 May 1962 and was terminated 7 February 1964. Her first
notice of election was filed 87 days after termination of that action. At
the time of filing said first notice of clection, Rubie’s suit to restrain
foreclosure of deed of trust by Narron, Trustee, was pending; it had
been instituted 4 March 1963 and was terminated 29 June 1964,

The first question for decision is whether the action to set aside the
deed for fraud and the suit to restrain the foreclosure of the deed of
trust were litigation affecting the share of the surviving spouse. Re-
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spondents say they were not. They point to G.S. 29-2(6) which de-

fines “share” and states:  ‘Share’, when used to describe the share
of a net estate or property which any person is entitled to take, in-
cludes . . . the undivided {fractional interest in the real property,

which the person is entitled to take.” They insist, therefore, that
Rubie’s share was a one-half interest in the real estate in fee, and
that the litigation did not affect her share as thus defined, but affected
only the one-half interest of Frederick, his share. It is true that the
subject of both actions was Frederick’s one-half interest.

We do not agree that the expression, “litigation that affects the share
of the surviving spouse in the estate” is to be so narrowly limited and
applied. The definition contained in G.S. 29-2(6) is intended to apply
when “share” is used “to describe the share of a net estate or property,”
1.e., a share under G.8. 29-14, which “includes . . . the undivided frac-
tional interest in the real property.” As used in G.S. 29-30(c) (4),
“share” means such share in the estate (not necessarily the net estate
or property) as the surviving spouse shall be entitled to take by any
provision of the act. The very reason for granting the surviving spouse
an election or cholece is to prevent such spouse from being rendered
penniless and turned out of doors by reason of a small net estate or an
insolvent estate. The life estate, which the surviving spouse elects, is
not subject to the payment of the ordinary debts due from the estate
of the deceased spouse. G.S. 29-30(g). Certainly a surviving spouse
would elect to take a life estate where it would require a sale of all of
the property of deceased’s estate to pay the debts. The reason different
time limits are fixed for making the election, under the different cir-
cumstances, as set out in G.8. 29-30(c) (1), (2), (3) and (4), is to give
the surviving spouse ample opportunity to make a decision as to which
choice is most beneficial. And the subject of litigation would rarely be
the deciding factor in making the choice. For example, if there is a dis-
puted claim which, if allowed, would render the estate insolvent or
nearly so, and which, if disallowed, would leave a large net estate, the
outcome of the suit on the claim would affect the share of the surviving
spouse and might well determine the matter of election, though the
subject of the litigation is a mere debt and not the title to land. Any
litigation which may substantially and materially affect the choice
the surviving spouse is entitled to make “affects the share of the sur-
viving spouse in the estate.”

It is a fair inference that Rubie did not wish to accept one-half in-
terest in a house and be subjected to possible annoyance, interference
and unreasonable demands of a cotenant, and run the risk of a sale
for partition — particularly in view of the fact that it had been and
was her home. The alternative was to take a life estate in the whole
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of the homeplace. Before the time limited for making an election had
expired, she acquired by deed the outstanding one-half interest of her
cotenant. It seemed that there was no longer any need for electing to
take a life estate. Before the time limit for making an election, as pro-
vided in G.S. 29-30(c) (3), had expired, Frederick instituted litigation
to set aside the deed to the interest he had conveyed, on the ground
that she had defrauded him. Should Rubie prevail there would be no
reason for an election; should Frederick prevail she would be relegated
to the position she occupied before the deed was passed. The outcome
of the litigation would affect her choice or election, i.e., her share of the
estate. The pendency of the litigation extended her time for making
the election.

Before execution of the deed to Rubie, Frederick had executed and
delivered to Narron, Trustee, a deed of trust conveying as security his
interest in all of the lands of the estate, including his interest in the
homeplace. While the fraud action was still pending, Narron, Trustee,
undertook to foreclose the deed of trust under the power of sale therein.
Rubie was confronted with these possibilities: A sale under foreclosure
of a one-half interest in the homeplace, if she was not the successful
bidder, would place her in the same position she occupied before she
acquired the deed from Frederick; to permit the property to be sold
without objection might amount to a waiver of her right of election in
the event she did not prevail in the fraud suit (19 Am. Jur., Estoppel,
§ 91, pp. 747-749) ; and her deed from Frederick contained a warranty
against encumbrances and a sale might cut off possibility of recovery
on the warranty. She instituted a suit to enjoin the sale, asserted her
ownership of the property, pointed out her right as administratrix of
the estate to resort to the property as an asset of the estate for pay-
ment of debts, and tendered payment of the indebtedness secured by
the deed of trust upon condition the debt and security be assigned to
her to protect her rights under the warranty. Narron, Trustee, and his
codefendant, answering, declined the tender and refused to assign the
indebtedness and deed of trust. Whether the sale was consummated
and, if so, whether she was the successful bidder at the sale, would
affect her decision in the matter of making an election under G.8. 29-
30, and therefore would affect her ultimate share in the estate. It is
suggested that the decision in Smith v. Smath, 261 N.C. 278, was to
all intents and purposes decisive of the issues in the foreclosure suit.
Conceding the point, without decision thereon, the fact remains that
there was no final judgment in the foreclosure suit until 27 June 1964.
It was pending on 4 May 1964 when petitioner filed her notice of elec-
tion and request for a written order by the clerk. “Pendency” is “the
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state of an action . . . after it has been begun, and before the final
disposition of it.” Black’s Law Dictionary (4th Ed.).

The second question presented by the appeal is: Was this proceed-
ing commenced within apt and reasonable time within the meaning of
G.S. 29-30(c) (4)?

The court below adjudged that the proceeding is deemed to have
been commenced on 4 May 1964 when petitioner filed ex parte her
notice of election and requested the clerk to make a proper written
order. If this ruling is correct, the procceding was commenced while
litigation affecting the share of petitioner was pending, and no question
of laches or of “apt and reasonable time” is involved.

G.S. 29-30(c) (4) provides that if litigation is pending, which affects
the share of the surviving spouse, the surviving spouse shall make the
election “within such reasonable time as may be allowed by written
order of the clerk of the superior court.” The statute contemplates that
the outcome of such litigation may well determine whether the sur-
viving spouse will elect to take a life estate. Therefore it authorizes
the surviving spouse, if such litigation iz pending, to request of the
clerk a written order allowing a reasonable time within which the
notice of election and the proceedings pursuant thereto may be filed
and instituted. Upon such request, it becomes the duty of the clerk
forthwith to make a written order fixing a time within which an elec-
tion may be filed in accordance with the last paragraph (and subsec-
tions thereof) of G.8. 29-30(c). The time allowed should be such time
after the termination of the pending litigation as to the clerk, in the
exercise of his sound discretion, seems reasonable under the circum-
stances. The written order is only ministerial, it merely fixes the time
limit, it is not an adjudication of any issues or questions of law which
may be raised in the proceeding between the surviving spouse and
other interested parties. The order fixing the time limit must be made
forthwith upon the ex parte request of the surviving spouse. The rights
of the parties are determined after notice of election has been filed pur-
suant to the order fixing the time limit, summons served and the plead-
ings are in. The proceedings determining the rights of the parties and
allotting the lifc cstate are in accordance with the rules of procedure
relating to partition of lands as far as practicable. G.8. 29-30(f).

The first petition, filed on 4 May 1964, though inartfully drawn,
was sufficient to require the clerk to make the written order fixing
time limit. The clerk did not enter such order until 8 August 1964. The
most likely explanation of the delay is that the procedure is new and
the clerk did not fully understand the nature and extent of his duty.
In any event the delay may not be imputed to petitioner. The written
order was made in compliance with petitioner’s written request which
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was filed in apt time. The clerk’s order provided that the petitioner
“shall have twenty days from this date (8 August 1964) within which
to issue summons in her Notice of Election with this Court in the
form of a special proceeding, as set forth in G.S. 29-30.” Petitioner
complied with the order by filing notice of election and issuing sum-
mons on 20 August 1964, Summons was served 25 August 1964, All of
the steps taken were essential and each was a component of one gen-
eral proceeding — the proceeding was instituted on 4 May 1964, when
the petition and request for a written order was filed, and it was filed in
apt time. Certainly the twenty days allowed by the clerk for filing
notice of election and issuing of summons was not unreasonable. The
objection that the proceeding was not commenced in “apt and rea-
sonable time” is overruled.

The final question presented is whether petitioner is estopped by
her conduct and other circumstances to make an election. Appellants
contend that petitioner is estopped by judgment, deed, prior incon-
sistent election, prior inconsistent position, and fraud.

“ . . estoppel is a bar which precludes a person from denying or
asserting anything to the contrary of that which has, in contempla-
tion of law, been established as the truth, either by acts of judicial or
legislative officers or by his own deed or representations, either express
or implied.” 19 Am. Jur., Estoppel, § 2, p. 601. “. . . equitable estoppel
(which is estoppel i pais), grows out of such conduct of a party as
absolutely precludes him, both at law and in equity, from asserting
rights which might have otherwise existed, either of property of con-
tract, or of remedy, as against another person who in good faith relied
upon such conduct, and has been led thereby to change his position for
the worse, and who on his part acquires some corresponding right,
either of contract or of remedy.” Boddie v. Bond, 154 N.C. 359, 70 S.E.
824, “. . . estoppels should be resorted to solelv as a means of pre-
venting injustice and should not be permitted to defeat the adminis-
tration of the law or to extend beyond the requirements of the trans-
actions in which they originate. . . . the doctrine of estoppel when mis-
applied may be a most effective weapon for the accomplishment of in-
justice.” 19 Am. Jur,, § 4, p. 602. The conduct of the party claiming an
estoppel must be considered no less than the conduct of the party
sought to be estopped. Peek v. Trust Co., 242 N.C. 1, 86 S.E. 2d 745.

Appellants say, “We have litigated title to this property in the case
of Smith v. Smith, 261 N.C. 278, and the matters therein adjudicated
concerning title, we submit is res judicata between the parties.” The
case referred to is the action instituted by Frederick to set aside his
deed to Rubie on the ground of fraud. Before the execution of the deed
Frederick owned a one-half undivided interest in the homeplace in fee
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subject to the right of Rubie to elect to take a life estate therein and
relinquish to him the remainder in fee of her undivided one-half in-
terest after the lifc estate. The action resulted in a judgment in his
favor cancelling the deed. This relegated the parties to the position
occupied by them prior to the execution of the deed. This was all he
asked for in the case and was all the court could grant him. Rubie’s
right of election was not involved and could not have been — her right
of election could only be determined under the proceeding outlined in
G.S. 29-30. The applicable rule is succinetly stated in Gillam v. Ed-
monson, 154 N.C. 127, 69 S.E. 924, thus: “The doctrine is that an
estoppel of record will bind parties and privies as to matters in issue
between them, but it does not conclude as to matters not involved in
the issue, nor when they are claimed in a different right.” Wilkins,
Trustee, is in no better position on this point than Frederick. He al-
leges that the owners of the note secured by the deed of trust are bona
fide purchasers without notice. The facts are otherwise, It is admitted
in appellants’ brief that the holders of the note are the attorneys who
have represented Frederick in all of the litigation between him and
Rubie, including the instant case. The deed of trust was executed the
very day the superior court rendered judgment in favor of Frederick in
the fraud case, and while the case was pending in Supreme Court. Cer-
tainly there are no persons who were in a better position to know and
understand the respective relations and rights of the parties and the
effect of a judgment in favor of Frederick than these attorneys. See
Huigh v. Pearce, 220 N.C. 266, 17 S.E. 2d 108; Boddie v. Bond, supra.
Appellants further contend that “the petitioner claimed the full fee
in the property under the fraudulent deed, and . . . that she is now
estopped to deny that Frederick ID. Smith owns the one-half interest
he purportedly conveyed to her.” They contend that Rubie’s claim of
title, in the fraud and foreclosure suits, under the deed from Frederick,
though the deed was later judicially declared to be void, now estops
her in this proceeding to elect to take a life estate. They cite in sup-
port of this proposition, Fisher v. Toxoway Co., 165 N.C. 663, 81 S.E.
925; Monds v. Lumber Co., 131 N.C. 20, 42 S.I. 334. These cases do
not stand for the proposition asserted; they hold that the grantee in a
deed or other instrument, who claims title solely by reason of the deed
or instrument, is estopped to deny the title of the grantor in an action
between grantee and grantor, or his assigns, involving the title, though
the deed or instrument be void. “While no one can impugn the title
under which he holds, as a general rule, an estoppel by deed runs
against the grantor rather than the grantee, the exceptions to such rule
being limited in scope. Thus, it is generally held that, by accepting a
deed, a grantee is not estopped to deny the grantor’s title or seizin, ex-
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cept when the grantee relies on grantor’s conveyance to establish his
own claim.” 31 CJ.8., Estoppel, § 15, pp. 302, 303. A person cannot
claim under a title and deny it at the same time. Petitioner is not now
claiming title under the deed from Frederick. She is claiming a life
estate by virtue of a right given her by statute; her right came into
existence the very moment of her husband’s death, and the rights of
Frederick and those claiming under him were and are subject to this
right of petitioner. She is not estopped by deed.

In both the fraud case and foreclosure case, petitioner in her plead-
ings asserted sole ownership of the homeplace in fee. Appellants say
that this now estops her from claiming a life estate therein. They say
that she may not change her position and make a claim contrary to
that asserted in the earlier actions. . . . the following have been
enumerated as essentials to the establishment of an estoppel under the
rule that a position taken in an earlier action estops the one taking such
position from assuming an inconsistent position in a later action: (1)
The inconsistent position first asserted must have been successfully
sustained; (2) a judgment must have been rendered; (3) the posi-
tions must be clearly inconsistent; (4) the parties and questions must
be the same; (5) the party claiming estoppel must have been misled
and have changed his position; (6) it must appear unjust to one
party to permit the other to change.” 19 Am. Jur., Estoppel, § 73, pp.
709, 710. Only one of these essentials is clearly present in the instant
case — rendition of judgment. Petitioner did not sustain her position
in the earlier cases; the positions taken by her are different but not
necessarily inconsistent; the questions involved are not the same;
respondents have not been misled and have not changed their positions;
1t is not unjust for petitioner to claim what the statute gives her,
especially when she now claims only an estate for life and rencunces
all rights to any of the property in fee, ceding the remainder interest
in fee to Frederick and his assigns in all of the property. In High v.
Pearce, supra, a widow defended an ejectment suit, instituted by the
purchaser at a foreclosure sale, on the ground that her dower had been
allotted in the homeplace. Tt was held that she was not, after an un-
favorable judgment in the ejectment suit, estopped to move to set aside
the allotment of dower (which was in law void), and to have her
dower properly allotted. In Etheridge v. Daws, 111 N.C. 293, 16 S.E.
232, defendant denied that he owned certain logs, but the verdict
established his ownership. It was held that he was not estopped by his
pleading, denying ownership, to claim his personal property exemption
in the logs when plaintiff sought to take them under execution. See also
Boddie v. Bond, supra. Petitioner is not estopped by her pleadings in
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the fraud and foreclosure cases to elect to take a life estate in the in-
stant proceeding.

Respondents further contend that, by accepting the deed from Fred-
erick and asserting title in fee in the fraud and foreclosure cases, pe-
titioner made an election to take in accordance with G.S. 29-14 and is
estopped to revoke the election and take pursuant to G.S. 29-30.
Dower, as such, has been abolished in North Carolina, but G.S. 29-30
prescrves to a surviving spouse the benefits of the former rights of
dower and curtesy. “There is no doubt that a widow may estop herself
from asserting her right of dower by acts in pais. On the question
whether such an estoppel exists, the rule is that if the claimant by her
actions or statements led others to believe that she did not claim
dower and to act on that belief, so that the subsequent allowance of
dower would operate as a virtual fraud upon them, she will be barred.
. .. The rule is equally well settled, however, that in order to bring
about this result of equitable estoppel all of the elements of estoppel
must be proved.” 17A Am. Jur., Dower, § 109, p. 378; Waggoner v.
Waggoner, 246 N.C. 210, 97 S.E. 2d 887. Upon the death of the intestate,
title to his lands immediately vested in Rubie and Frederick under
G.S. 29-14, each taking a one-half undivided interest in fce. There is
never a gap or hiatus in title to land; title always vests in someone.
Title to one-half vested in Rubie by operation of law, and not by any
election on her part. By statute, G.S. 29-30, she was entitled to take a
life estate in lieu of the one-half interest by taking positive action
within the time limited by the statute. She has in apt time elected to
take the life estate. Pectitioner has not by instrument, word or deed
waived or released her right to do so. Petitioner had not been called
upon, prior to 4 May 1964, to make her election; nothing had occurred,
and no one was in position, to require her to make the election prior to
that date. She is claiming only what the statute gives her. She has
done nothing to lead respondents to believe that she would not claim
the life estate or to act on any such belief, and they have not changed
their position with respect to the title at any time by reason of any-
thing she has said or done concerning an election.

Finally, it 1s said that petitioner is estopped by her fraud in procur-
ing the deed from Frederick. Her fraud in that transaction has been
established. Smith v. Smith, supra. A person may be estopped by
fraudulent conduct. Indeed, estoppel in pais arises only by reason of
fraud, undue advantage, overreaching or unconscionable conduct. In re
Wil of Covington, 252 N.C. 546, 114 S.E. 2d 257; Hawkins v. Finance
Corp., 238 N.C. 174, 77 S.E. 2d 669; Peek v. Trust Co., supra. Petitioner
is not now claiming any benefit or advantage springing from her fraud.
That matter has been laid to rest, and she has paid the penalty. Re-
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spondents have at no time relied on her fraud, except that Frederick
made the deed by reason thereof. The deed has been set aside, and the
positions of the respondents have not changed with respect to the title
to land by reason of the fraud, except that they were improved by the
judgments in favor of respondents. The fact that the litigation arose by
reason of her fraud and the litigation extended her time to make the
election, does not create an estoppel. A court of equity could not in
fairness say to a widow: “An action, involving the property of the
estate, has been instituted charging you with fraud. You may not stand
on yvour right to contest this action and at the same time reserve your
right to take under G.S. 29-30 in the cvent you lose. You must make a
positive election as if no action were pending. You may elect to take a
life estate, and surrender your right to vindicate your position in the
fraud suit and your right to take whatever you may gain therein, or
vou mayv decline to so elect and take your chances in the fraud suit.”
Such rule might well be a vehicle of injustice. Petitioner's right under
G.S. 29-30 is not derived from and has no relation to petitioner’s deed
transaction with Frederick. Dower was a favorite of the law. Pridgen
v. Pridgen, 190 N.C. 102, 129 S.E. 419. Dower was an elongation of the
husband’s estate, and the widow held in priority with the heirs and
those claiming under them. Forbes v. Long, 184 N.C. 38, 113 S.E. 575.
The courts are no less concerned with the rights of a surviving spouse
under G.S. 29-30.
The judgment below is
Affirmed.

Suarp, J., dissenting. G.S. 29-30(b) permits the widow of an in-
testate who is survived by only one child and no other lineal descend-
ants to take, in leu of her one-half share of his real estate in fee, G.S.
29-14(1), a life estate in one-third in value of the real estate, includ-
ing a life estate in the dwelling, regardless of its value, which she oc-
cupied at the time of intestate's death. Such an election is, however,
subject to the condition that she make it “within one month after the
expiration of the time fixed for the filing of a dissent,” G.S. 29-30
(¢) (1), unless “litigation that affects the share of the surviving spouse
in the estate is pending.” G.8. 29-30(c) (4). If such litigation is pending,
the election shall be made “within such reasonable time as may be al-
lowed by written order of the elerk of the superior court.” Ibud.

The majority concede that, unless litigation affecting her share in her
husband’s estate was pending, petitioner was required “to make her
election (to take a life estate}) on or before July 22, 1962 or a date
shortly thereafter, depending on the date of the first publication of
notice to creditors.” She did not attempt to make the election in ques-
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tion until May 4, 1964. Notwithstanding, the majority would permit
her to elect, on the premise that litigation affecting her share in the
estate was pending.

Intestate died December 11, 1961. Petitioner was appointed his ad-
ministratrix December 22 1961. On April 28, 1962, intestate’s son, re-
spondent Smith, conveyed to petitioner his one-half interest in the
dwelling she was occupying at the time of her husband’s death. Prima
facie, she then owned the fee in the whole of this property. Ten days
later, however, respondent instituted an action against petitioner to
set this deed aside for her fraud in procuring it. On April 4, 1963, the
deed was set aside. This, then, is the litigation which the majority say
affected the widow's share in the estate. How can it be said that it
affected her share in the husband’s estate when, no matter how the
fraud action terminated, she still retained the share she acquired from
her intestate husband as his widow, a fee simple in one-half of the
dwelling in controversy? If she should lose, the title to the realty re-
mained as it had been transmitted to both beneficiaries by the death
of the decedent. If she should win, in addition to the one-half she ac-
quired through her husband, she had the son’s share, from the son. The
market value of the property was likewise unaffected; it remained the
same, whether it was owned by two persons or by one. In no wise did
this litigation affect the share which the widow derived from the hus-
band’s estate; it affected only the share of her stepson, the other bene-
ficiary.

The majority opinion states that “any litigation which may sub-
stantially and materially affect the choice the surviving spouse is en-
titled to make affects the share of the surviving spouse in the estate.”
With this statement I would agree — provided the reference is confined
to litigation growing out of transactions by the decedent in his lifetime
or connected with the proper administration of his estate. Clearly a
contested mortgage, a disputed account, or a pending tort action might
affect the net value of the husband’s estate and thereby affect the
widow’s election and her share in the estate within the meaning of
(.8, 29-30, but not =0 a fraud action which arose after decedent’s death
as the result of the widow’s efforts to acquire the share of another bene-
ficiary of the estate. Suppose, instead of an action between the widow
and the son involving the validity of his deed to her, the action had
been between the son and his prior grantee in a mortgage deed and had
involved the validity of the mortgage. Under the majority’s rule, even
that action would have extended the widow’s time to make an election.
Thus, the heirs might be left for years in a state of uncertainty as to
when they would come into possession of their shares in the realty.
Certainly the litigation with her stepson materially affected her finan-
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cial interests and her claim to the whole property, but it did not affect
the share she took, as his surviving spouse, in her deceased husband’s
realty, which share was a one-half interest in fee in the property now
in dispute. To toll the statute while she attempted to secure the other
half by fraud, with no penalty for failure, would put a premium on
fraud. It is true that favorabilia in lege sunt fiscus, dos, vita, libertas,
but surely the law will not permit even a widow to have her cake and
eat it, too, under such circumstances. There is no reason to fear that
the interpretation of G.S. 29-80(c) (4) for which I contend will become
“a vehicle of injustice” to any widow whao is not a tort-feasor.

It may be conceded, without in the least weakening the thesis of
this dissent, that the evidence in respondent’s action to set aside the
deed made out a minimal case of fraud. Nevertheless, upon that evi-
dence the jury found that petitioner had fraudulently secured the deed
from her aleoholic stepson while acting as the administratrix of his
father’s (her husband’s) estate. This Court, in an opinion to which
there were no dissents, affirmed the judgment of the Superior Court
setting the deed aside. Smith v. Smith, 261 N.C. 278, 134 S.E. 2d 331.
The humanitarian urge to take care of widows is always strong, and
the facts in this case graphically illustrate the possible disadvantages
of a tenancy in common. Yet fraud is not an acceptable means of rid-
ding oneself of the annoyance, interference, and unreasonable demands
of a co-tenant nor of the risk of partition. Surely it is not for this
Court, who did not see or hear the witnesses, to substitute our judgment
for that of the jury in a case which we have heretofore affirmed on
appeal. To do so would merely add another hard case to the quick-
sands of the law.

In this case petitioner simply failed to make her election to take a
life estate within the time required by law. She was not, in my opinion,
protected by G.S. 29-30(c) (4), which has no application to litigation
resulting solely from the acts of one or more of the beneficiaries in
dealing with their individual shares after the decedent’s death. T there-
fore vote to reverse the order from which the appeal is taken,

BossiTT, J., joins in dissent.
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FREDERICK D. SMITH, PeririoNeR v. RUBIE L. SMITH, RESPONDENT.
(Filed 23 July, 1965.)

ApppaL by petitioner from Hobgood, J., November 1964 Session of
JOHNSTON.

This proceeding was begun in May 1964. Plaintiff, alleging co-ten-
ancy with defendant, prayed for a sale for partition of a lot in Selma,
the property involved in Smith v. Smith, 261 N.C. 278, 134 S.E. 2d 331.

Defendant is the widow of Almon F. Smith, who owned the lot at his
death. Petitioner is the son of Almon Smith. Prior to the institution of
this proceeding, and subsequent to the decision in Smith v. Smith, supra,
defendant filed with the Clerk of the Superior Court of Johnston County
notice of her election to take an estate for her life in the land here in
question, as permitted by G.S. 29-30. Based on her election, she denied
co-tenancy as alleged by the petitioner.

In October 1964, petitioner filed a motion praying for the appoint-
ment of a receiver, pendente lite. As a basis for his motion, he alleged
defendant had sole possession, having ousted him. He asserted defend-
ant, because of the delay in making an election, had lost the right to
take an estate for life under G.S. 29-30.

The motion for the appointment of a receiver was heard in Novem-
ber 1964, at the same time a hearing was had on the son’s challenge to
the widow’s right to take an estate for her life. The court denied the
motion for the appointment of a receiver, and sustained the widow’s
right to make an election and take an estate in the dwelling for her
life.

L. Austin Stevens; Wiley Narron for petitioner appellant.
Lyon & Lyon for respondent appellee.

Per Curiam. We have today sustained the ruling that the widow
had not lost the right of election given by G.S. 29-30. Smith v. Smath,
ante, 18, Defendant’s election to take an estate for her life has
terminated the co-tenancy which would otherwise exist. The parties
are not co-tenants, but tenants for life and in remainder, respectively.

Whether a receiver should have been appointed, pendente lite, was
a matter resting in the sound discretion of Judge Hobgood. No abuse
of discretion is shown. The question is now moot.

Affirmed.
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STATE HIGHWAY COMMISSION v. THE GREENSBORO CITY BOARD OF
EDUCATION; GREENSBORO HIGH SCHOOL STADIUM CORPORA-
TION.

(Filed 23 July, 1965.)

1. Highways § 1—

The State Highway Commission is an agency of the State created for the
purpose of constructing, developing and maintaining a statewide system of
highways, G.S. 136.1, and in exercising the power of eminent domain con-
ferred by statute upon it, it is virtually the sovereign State itself and is
not a municipality within the meaning of constitutional limitations.

2. Schools § 4—

A municipal board of education created by virtue of G.S. 11527 is an
administrative agency of the State with power to sue and be sued as au-
thorized by statute and with power to condemn land for school purposes.
G.8. 115-125.

3. Eminent Domain § 1— )

The power of eminent domain is an inherent power of a sovereign state,

and the power of the state to condemn property for a public purpose is

limited only by the constitutional requirement that just compensation be
paid for land appropriated.

4. Same—
The general rule that property already devoted to a public use by an
agency having the right of eminent domain may not be condemned by an-
other agency does not apply when the condemnor is the sovereign itself.

5. Same—

Where an unchallenged finding of fact is to the effect that the Highway
Commission was seeking to condemn property of a school administrative
unit for controlled-access facilities for a limited-access highway, held, the
State Highway Commission is given specific authority to condemn both pri-
vate and public property for controlled-access facilities, G.S. 136-89.49(2),
and in condemning such facility acts virtually for the State itself, and
therefore is not subject to the general rule and may condemn such prop-
erty notwithstanding the property is devoted to a public use by an agency
itself baving the power of eminent domain.

6. Pleadings § 29—
The issues in an action arise upon the pleadings in the case.

7. Administrative Law § 8—

The courts will not ordinarily interfere with the exercise of a discre-
tionary power by an adminisirative agency unless the decision of the
agency is so clearly unreasonable as to amount to an oppressive and mani-
fest abuse of discretion.

8. Eminent Domain § 1; Mighways § 1—
The State Highway Commission is vested with broad discretionary au-
thority in the performance of its statutory duties, and where in the exer-
cise of such discretion it has determined the route of a limited-access high-
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way s$o0 as to require it to condemin access facilities over land owned by a
municipal board of education, its selection of such route cannot be enjoined
on the ground that the Cominission acted unreasonably and without justifi-
cation when there is neither allegation nor evidence that the Commission
acted arbitrarily or capriciously, or in a manner constituting an abuse of
discretion.

ArpEaL by plaintiff from Gambill, J., 1 February 1965 Civil Session
of GuiLrorp, Greensboro Division.

The State Highway Commission commenced this civil action on
8 September 1964, under G.S. Chapter 136, Article 9, by the filing of
a complaint, a declaration of taking, and notice of deposit, along with
a deposit of $17,850 as just compensation for said taking, to condemn
3.83 acres in fee simple for a right of way of State Highway Project
8.15395, 0.35 of an acre for construction and drainage easements for
said project, and 0.02 of an acre for a temporary detour easement for
said project from a 129.19-acre tract of land owned by the Greensboro
City Board of Education. A small part of this 129.19-acre tract, none
of which part is sought to be condemned by plaintiff, was leased by the
City Board of Education to the Greensboro High School Stadium
Corporation, which has filed no answer.

City Board of Education filed an answer in which it denied that the
General Assembly had vested plaintiff with the power of eminent
domain to condemn any of the 129.19-acre tract of land owned by it.
As a first afirmative defense, it alleges that it is a body corporate exist-
ing by virtue of G.S. Chapter 115, and is the governing body of the
Greensboro City Administrative Unit, and as such operates the public
schools within the Greensboro City Administrative Unit, and plaintiff
“has no specific legislative authorization, nor any legislative authori-
zation of unmistakable intent to condemn land owned” by it. As a
second affirmative defense, it alleges that the part of its lands plaintiff
seeks to condemn “is in actual public use for school purposes, or is now,
or may hereafter become, necessary and vital for the operation” of
Brooks Elementary School, Kiser Junior High School, and Grimsley
Senior High School, which three schools have at present about 3,500
pupils, and plaintiff cannot condemn this land. As a counterclaim it
alleges that plaintiff’s threatened condernnation will, unless enjoined,
cause it immediate and irreparable damage for which it has no ade-
quate remedy at law. It prays that plaintiff’s action be dismissed, and
that plaintiff be permanently enjoined from condemning or attempting
to condemn any part of its land.

Plaintiff filed a reply and a further reply alleging its action is to
establish a “controlled-access facility,” G.S. 136-89.52, and it had, by
virtue of the provisions of G.S. 136-89.52, legislative authority to con-
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demn the City Board of Education's land for such purpose, and
further alleging that its project is so designed and established as not
to interfere with the City Board of Education’s access, private or
public, to and from the remaining school property, and its project is
so designed and established as to facilitate travel and traffic to and
from the remaining school property.

On 21 December 1964 Gwyn, J., issued a temporary injunction re-
straining plaintiff from entering on the land to construet its highway
project, pending a final hearing.

On 1 February 1965, pursuant to the provisions of G.S. 136-108, a
hearing was had by Gambill, J., to determine all issues raised by the
pleadings other than the issue of damages. Judge Gambill heard evi-
dence offered by the State Highway Commission and by the City
Board of Education. This is a summary of his findings of fact, except
when quoted:

The City Board of Education owns a 129-acre tract of land situate
in the city of Greensboro. This tract of land is bounded on the east by
Westover Terrace, on the southwest by Benjamin Boulevard, on the
west by a golf course, and on the north by land owned by Starmount
Company and the city of Greensboro. On this tract of land are three
schools, which comprise a part of the school system of the city of
Greensboro operated by the City Board of Education. Brooks Ele-
mentary School is situate on its northeast corner and faces Westover
Terrace. Grimsley Senior High School is situate south of Brooks Ele-
mentary School and faces Westover Terrace. Kiser Junior High School
is situate on its southwest corner and faces Benjamin Boulevard. The
present enrollment in these three schools is about 3,500 students.
Parking areas and athletic fields are located on this tract of land. The
State Highway Commission claims it has condemned an area of this
129-acre tract of land along its northern line 2,239.09 feet in length
and 60 to 316 feet in width. The purpose of the condemnation is “for
the purpose of constructing thereon a part of West Wendover Avenue
in connection with the State Highway Commission Project No. 8.15395.
West Wendover Avenue at the place where the State Highway Com-
mission plans to have it cross over the property of The Greensboro
City Board of Education will be a limited access highway consisting
of four traffic lanes, two for traffic traveling east and two for traffic
traveling west with ramps at Westover Terrace and Benjamin Boule-
vard.”

Between Brooks Elementary School and the northern property line
of the 129-acre tract of land there is a playground arca for this school
and a private access road which runs west from Westover Terrace a
distance of more than 450 feet. This private access road is used for the
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purposes of loading and unloading students at Brooks FElementary
School, ranging in age from 6 to 12 years, by bus and private car, and
of delivering supplies to the school. In the event the condemnation here
is consummated, it will be necessary to change the loading and un-
loading of students at Brooks Elementary School to a parking lot south
of this school which serves Grimsley Senior High School. The play-
ground area near Brooks Elementary School is used daily by the stu-
dents at this school for outdoor physical education classes.

Students at Brooks Elementary School and at Kiser Junior High
School use other portions of the property sought to be condemned here
for collection of specimens for science exhibits in connection with sci-
ence and biology classes, and it could be used for a cross-country course.
It is reasonably probable that the property sought to be condemned
here will be nceded for additional parking areas and playgrounds in
connection with the anticipated future growth of the enrollment in the
three schools situate on the 129-acre tract of land.

The State Highway Commission’s project can be accomplished by
moving it northwardly and off the property owned by the City Board
of Education onto vacant property owned by Starmount Company and
the city of Greensboro, without materially affecting the project. The
State Highway Commission in seeking to condemn property of the
City Board of Education has acted without specific authority, or with-
out authority by implication, and its action is ‘“‘unreasonable and
without justification.”

Based upon his findings of fact, Judge Gambill made the following
conclusions of law:

“1. The State Highway Commission, plaintiff herein, and The
Greensboro City Board of Education, one of the defendants herein,
are each agencies of the State of North Carolina.

“9  The State Highway Commission has the right, generally,
under eminent domain to condemn property owned by The Greens-
boro City Board of Education.

“3, TUnder the facts of this case, however, the State Highway
Commission does not have authority, either specifically or by im-
plication, to condemn and take for highway purposes the property
of The Greensboro City Board of Education which it attempted to
condemn and take in this action for that such action is unrea-
sonable and without justification.”

Based upon his findings of fact and his conclusions of law, Judge
Gambill entered a judgment adjudging and decreeing that the State
Highway Commission by this action has acquired no land owned by
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the City Board of Education, that its action is dismissed, that its de-
posit be returned to it, and that it is enjoined permanently from enter-
ing upon the property of the City Board of Education in connection
with its project No. 8.15395.

From the judgment, the State Highway Commission appeals to the
Supreme Court.

Attorney General Thomas Wade Bruton, Assistant Attorney Gen-
eral Harrison Lewis, and Trial Attorney Andrew McDaniel, and As-
soctate Attorneys Stern, Rendleman & Clark for plaintiff appellant.

Moseley & Edwards by Robert F. Moseley and Cooke & Cooke by
William Owen Cooke for defendant Greensboro City Board of Edu-
cation.

Parker, J. At the outset it should be understood that we are not
here passing upon the right of a municipal corporation to exercise the
power of eminent domain to condemn property already devoted to a
public use, as was the case in R. R. v. Greensboro, 247 N.C. 321, 101
S.E. 2d 347; Goldsboro v. R. R., 246 N.C. 101, 97 S.E. 2d 486; Yadkin
County v. High Point, 217 N.C. 462, 8 S.}. 2d 470, cases relied on by
the City Board of Education. “The State is not a municipality within
the meaning of the Constitution.” Bridges v. Charlotte, 221 N.C. 472,
20 S.E. 2d 825,

The State Highway Commission is a State agency or instrumen-
tality, and as such exercises various administrative and governmental
functions. G.S. 136-1; Smith v. Highway Commission, 257 N.C. 410,
126 S.E. 2d 87; Equipment Co. v. Hertz Corp., 256 N.C. 277, 123 S.E.
2d 802; Carpenter v. R. K., 184 N.C. 400, 114 S.E. 693. Its powers and
duties are set forth in G.S. Chapter 136, Article 2. It is the State agency
created for the purpose of constructing, developing, and maintaining
“g state-wide system of roads and highways commensurate with the
needs of the State as a whole * * *.7 G.S, 136-1.

The Greensboro City Board of Education was created and exists by
virtue of G.S. Chapter 115, Article 5, By virtue of G.S. 115-27, it is a
body corporate, and has the authority to purchase and hold real and
personal property for school purposes, and to prosecute and defend
suits against it. It has the authority, by virtue of G.S. 115-125, to ac-
quire by condemnation sites for school houses or other school facilities.

The statutory machinery for the operation of the public school sys-
tem of this State is codified in Chapter 115 of the General Statutes.
G.S. 115-8 sets up two coordinate classes of local administrative units:
(1) county units, and (2) city administrative units. This statute pro-
vides “The governing board of a city administrative unit is ‘the . . .
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city board of education,”” with its executive officer designated a “su-

perintendent,” and its executive head a “principal.” This Court said in
Smith v. Hefner, 235 N.C. 1, 68 S.E. 2d 783 (1951): “By application of
this principle, a subordinate division of the state, or agency exercising
statutory governmental functions like a city administrative school unit,
may be sued only when and as authorized by statute.” In the Bur-
lington City Board of Education v. Allen, 243 N.C. 520, 91 S.E. 2d 180
(1956), the Court said: “The petitioner is an administrative agency of
the government.”

This is a description of the 129.19 acres of land owned by the City
Board of Education as set forth in plaintiff’s declaration of taking:

“Those certain lands lying and being in Morehead Township,
Guilford County, North Carolina, and being that parcel of land
conveyed to Greater Greensboro School District by deed dated
November 5, 1927, recorded in Book 571, page 359; deed to Board
of Education of Greater Greensboro School District dated July 11,
1928, recorded in Book 606, page 557; and deed to The Greensboro
City Board of Education dated November 16, 1960, recorded in
Book 1923, page 406, Guilford County Public Registry; said
referenced descriptions being specifically incorporated herein.”

We are concerned in the instant case with the power of the sovereign
State of North Carolina, acting by the State Highway Commission,
its State agency and in essence the sovereign State of North Carolina
itself, and in behalf of the State and for its immediate sovereign pur-
poses, to condemn, under the provisions of G.3. 136-89.52, for a “con-
trolled-access facility” to a controlled-access State highway project
property owned by the Greensboro City Board of Education and de-
voted to a public use, which City Board of Education is “a subordinate
division of the state, or agency exercising statutory governmental func-
tions,” and vested with the power of eminent domain. This is not an
action, if there ever should be such, in which the State Highway Com-
mission seeks to acquire by condemnation property owned by, and with
title in, the State of North Carolina, and already devoted to a public
use.

The power of eminent domain is one of the essential attributes of a
soverelgn state, and an inherent power necessary to the very existence
of government. It comes into being eo instante with the establishment
of government, and continues as long as the government endures. It
does not require recognition by constitutional provision, but exists in
absolute and unlimited form, and under this doctrine, therefore, posi-
tive assertion of limitations upon the power is required. Such assertion
of limitations is a limitation upon a sovereign state’s such inherent
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power. Redevelopment Commission v. Hagins, 258 N.C. 220, 128 S.E.
2d 391, and authorities there cited; Burlington City Board of Educa-
tion v. Allen, supra; 1 Nichols on Eminent Domain, rev. 3d Ed.,
1.14[2], p. 18. In Burlington City Board of Education v. Allen, it is
said: “It is the exclusive prerogative of the Legislature — limited only
by our organic law which requires that just compensation shall be paid
for the land so appropriated — to prescribe the method of taking land
for the public use.”

The following finding of fact made by Judge Gambill is not chal-
lenged by the parties: “West Wendover Avenue at the place where the
State Highway Commission plans to have it cross over the property
of The Greensboro City Board of Education will be a limited access
highway consisting of four traffic lanes, two for traffic traveling east
and two for traffic traveling west with ramps at Westover Terrace and
Benjamin Boulevard.” This unchallenged finding of fact shows that
the State Highway Commission is seeking to condemn land of the
City Board of Education for “controlled-access facilities” within the
intent and meaning of G.S. 136-89.49(2), which reads: “‘Controlled-
access facility’ means a State Highway, or scction of State highway,
especially designed for through traffic, and over, from or to which
highway owners or occupants of abufting property, or others, shall
have only a controlled right or easement of access.” Barnes v. Highway
Commission, 257 N.C. 507, 126 S.E. 2d 732,

(3.3, 136-89.49 is codified under G.S. Chapter 136, Article 6D.

(3.3, 136-89.52, which is codified under G.S. Chapter 136, Article 6D,
reads in relevant part: “For the purposes of this article, the Commis-
sion may acquire private or public property and property rights for
controlled-access facilities and service or frontage roads, including
rights of access, air, view and light, by gift, devise, purchase, or con-
demmnation in the same manner as now or hereafter authorized by law
to acquire such property or property rights in connection with high-
ways. The property rights acquired under the provisions of this article
may be in fee simple or an appropriate easement of right of way in
perpetuity.” (Emphasis supplied.)

In 1 Nichols on Eminent Domain, rev. 3d Ed.,, § 2.2, p. 203, it is
stated: “In the determination of the question whether or not property
already devoted to a public use can be subjected to the process of
eminent domain the primary factor to be considered is the character
of the condemnor. If the sovereign, such as the state or the United
States, on its own behalf and for its own sovereign purposes, seeks to
acquire such property by eminent domain, the character of the ‘res’
as publie property, generally, has no inhibiting influence upon the exer-
cise of the power.”
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Likewise it is stated in 29A C.J.S., Eminent Domain, § 74, pp. 326-
28: “As a general rule, property already devoted to a public use can-
not be taken for another public use which will totally destroy or ma-
terially impair or interfere with the former use, unless the intention of
the legislature that it should be so taken has been manifested in ex-
press terms or by necessary implication, mere general authority to ex-
ercise the power of eminent domain being in such case insufficient; and
this is so whether the property was acquired by condemnation or by
purchase. The rule also applies to property about to be lawfully ap-
propriated, although the appropriation is not complete. However, the
general rule does not ordinarily apply where the power of eminent do-
main is being exercised by the sovereign itself, such as the state or fed-
eral government, for its immediate purposes, rather than by a public
service corporation or a municipality.” To the same effect, Jahr, Emi-
nent Domain, § 20.

The factual situation in the case of State of Louisiana through the
Department of Highways v. Ouachita Parish School Board, 242 La.
682, 138 So. 2d 109, reh. den. 2 February 1962, cert. den. 370 U.S. 916,
8 L. Ed. 2d 497, is quite similar to the factual situation in the instant
case. In that case the proceeding was instituted by the Department of
Highways for the expropriation for a controlled-access highway fa-
cility of a tract of land owned by the Ouachita Parish School Board,
consisting of an entire square in the city of Monroe with buildings and
improvements. The tract sought to be expropriated at the time of the
suit was being used by the school board in connection with a junior
high school with 1200 pupils, and lies in the center of the school fa-
cility between the classroom building and the gymnasium. The Supreme
Court, after first holding that Parish School Boards in Louisiana are
not immune from suit, said:

“The next question for determination is whether public prop-
erty devoted to a public use (as here, to a school) and owned by a
public corporation (as in this case, the Ouachita Parish School
Board), itself vested with the power of expropriation, is subject
to expropriation by The Department of Highways, an agency of
the state created by the Legislature by Act 4 of 1942, R.S. 48:11

et seq., which also possesses the power of expropriation.
* * *

“In determining whether property already devoted to a public
use can be subjected to expropriation, the factor to be considered
is the character of the condemnor. If the sovereign on its own
behalf secks to acquire such property by eminent domain, the
fact that the land sought to be taken is public property generally
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is immaterial. Ibid [1 Nichols on Eminent Domain]., Sec. 2.2, pp.
131-132; Jahr, Law of Eminent Domain, sec. 20, p. 37 (1953);
Elberton Southern Ry. Co. v. State Highway Dept., 211 Ga. 838,
89 SE. 2d 645; see Township of Weehawken v. Erie Railroad
Company, 20 N.J. 572, 120 A. 2d 593.

*

* *

“The petition filed by the highway department discloses that it
desires to construct in the Parish of Ouachita certain projects, one
of which is designated State Project No. 451-06-07, Federal Aid
Project No. 1-20-3(12)115; that this project is a part of the state
highway system as well as a part of the national system of inter-
state and defense highways; that this project will be ‘a controlled-
access facility, and no person has any right of access to, from or
across such facility to or from abutting lands except at the desig-
nated points at which access is permitted upon the terms and con-
ditions specified from time to time and upon the service, frontage
or access roads provided’ (italics ours); that there is included
within the right of way for this project the property of the
Ouachita Parish School Board which the department seeks to ex-
propriate. Moreover, the resolution of the Board of Highways at-
tached to the department’s petition specifically states that the
project above designated provides for the construction of what is
called a controlled-access facility, and the ex parte order of ex-
propriation signed by the trial judge clearly shows that the prop-
erty being expropriated is acquired for a controlled-access fa-
cility.

“In Title 48 of the Louisiana Revised Statutes of 1950, Chapter
I styled ‘State Department of Highways’, Part XIV designated
‘Control of Access’, Section 301 provides that the highway authori-
ties of the state may establish, maintain, and provide controlled-
access facilities for public use, ete. Section 303 [which contains
substantially the identical language used in N.C.G.S. 136-89.52]
reads in part:

“‘For the purposes of this Part, the highway authorities may
acquire private or public property and property rights for con-
trolled-access facilities and serviee roads, including rights of access,
air, view, and light, by donation, purchase, exchange, lease, or
expropriation in the same manner as they are now or hereafter
may be authorized by law to acquire property or property rights
in connection with highways and streets within their respective
jurizdictions. They may acquire any use of the property or the
full ownership of it. * * *
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“Thus the Legislature has expressly given the highway depart-
ment authority to expropriate public property for the purpose for
which it here seeks to expropriate the school board’s property.
Whether the department has been given authority, either expressly
or by necessary implication, to expropriate public property for
other purposes need not be decided in this suit.”

The Court held that the State Highway Department had authority
to expropriate a school board's property for the purpose of acquiring
land for a controlled-access highway facility, even though the prop-
erty sought to be condemned was devoted to a public use and even
though the school board itself was vested with power of expropriation.

This matter was recently considered in Riley v. South Carolina State
Highway Department, 238 S.C., 19, 118 S.E. 2d 809 (1961), in which
a unanimous Court held that the Highway Department as an agency
of the State had the power to condemn for highway purposes a strip
of land through certain property in the city of Sumter, which 1s used as
an orphanage for white children, even if it was considered as being
devoted to a public use. The respondents did not question the power
of the Legislature to authorize the taking of land already applied to
one public usc and devote it to another, but contended that where such
a taking will destroy or materially interfere with the former use, the
mere general authority to exercise the power of eminent domain is in-
sufficient, and that such authority must be given by the Legislature in
express terms or by necessary implication. The Supreme Court of South
Carolina observed that this general rule is well settled, and went on to
state: “We do not think the rule relied on by respondents applies to
the facts of this case. The condemnation here is by the Highway De-
partment as an agency of the State, in behalf of the State and for its
own immediate purpose. The condemnor is, in cssence, the sovereign.”

In State of Missouri ex rel. State Highway Commission of Missourt
v. Hoester, Missouri Supreme Court, En Banc, 362 S.W. 2d 519 (1962),
reh. den. 11 December 1962, the Supreme Court of Missouri held that
the State Highway Commission in condemning a right of way for a
highway acts for the State and as its alfer ego so that the taking is
by the sovereign, and it has authority to condemn the property of a
fire protection district already devoted to a public use. The fire pro-
tection district was established by statute, and given authority to
exercise the power of eminent domain. The Court said: “Our conclusion
is that, since the highways the Commission is authorized to acquire,
locate and construet belong to the state and are provided for the use
and benefit of all of its citizens, the Commission in condemning right
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of way for them acts for the state and as the alter ego of the state, so
that the taking is by the sovereign.”

It was held in Elberton Southern Ry. Co. v. State Highway Depart-
ment, 211 Ga. 838, 89 S.I. 2d 645, 648, reh. den. 13 October 1955, that
under a general power of condemnation, the Highway Department of
Georgia could acquire for public road purposes a part of a railroad right
of way and in such condemnation proceedings “where, as here, the
State, the sovercign itself, is acting by and through its duly constituted
agency, the State Highway Department, it has paramount authority in
the matter of taking any property within its boundaries for those public
uses to which it may reasonably devote such property, including that
which has already been devoted to a different public use.”

See also to the same effect: State v. Superior Court, 44 Wash. 2d 607,
269 P. 2d 560; State Highway Commission v. City of Elizabeth, 102
NJ. Eq. 221, 140 A. 335; Welch v. City and County of Denver, 141
Colo. 587, 349 P. 2d 352; In re Elimination of Highway-Railroad Cross-
ing in Village of Altamont, 234 App. Div. 129, 254 N.Y.S. 578, 580, and
cases cited, appeal dismissed 239 N.Y. 564, 182 N.E. 182; City of
Davenport v. Three-fifths of an Acre of Land, 252 F. 2d 354; United
States v. Certarn Parcels of Land, D.C. 175 F. Supp. 418.

In Department of Public Works and Buildings v. Ells, 23 111, 2d 619,
179 N.E. 2d 679 (1962) the Supreme Court of Illinoiz held that the
State Department of Public Works and Buildings had no authority,
under its gencral power of eminent domain, to condemn school district
property for highway purposes. The Court stated: “The Department’s
petition was based on section 4-501 of the Highway Code, which au-
thorizes it to acquire, by purchase or by eminent domain, ‘any land,
rights, or other property necessary for the construction, maintenance
or operation of State highways. (Ill. Rev. Stat. 1961, chap. 121, par.
4-501).” This case is distinguishable from the instant case, in that the
State Highway Commission in the instant case is procecding under the
provisions of G.S. 136-89.52 which gives it express and explicit legisla-
tive power and authority to “acquire private or publie property and
property rights for controlled-access facilities * * * by gift, devise,
purchase, or condemnation in the same manner as now or hereafter au-
thorized by law to acquire such property or property rights in connec-
tion with highways,” and “the property rights acquired under the pro-
visions of this article may be in fee simple or an appropriate ease-
ment of right of way in perpetuity.”

The case of Commonwealth v. Massachusetts Turnptke Authority,
346 Mass. 250, 191 N.E. 2d 481, relied on by City Board of Eduecation,
1s distinguishable, in that the condemnor is the Massachusetts Turnpike
Authority, and not the State of Massachusetts, and it was seeking to
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take for highway purposes land belonging to the Commonwealth. The
case of New Jersey Turnptke Authority v. Parsons, Attorney General,
3 N.J. 235, 69 A. 2d 875, relied on by City Board of Education, is dis-
tinguishable, in that the condemnor is the New Jersey Turnpike Au-
thority, and in that case the Court said:

“Reading the provisions of these two sections together, we do
not construe Section 5 (j) as granting any power of general con-
demnation of property owned or held by the State. In the light of
the detailed directions for the acquisition of state property by
lease, loan, grant or conveyance contained in Section 14 and the
absence of a clear and unambiguous grant of authority to the
Turnpike Authority to take state property by condemnation, we
cannot properly infer the existence of the power of eminent do-
main as to state property in the Turnpike Authority.”

There is nothing in our Constitution inhibiting the Legislature
from granting express and explicit power and authority to the State
Highway Commission to condemn for “controlled-access faeilities”
property owned by City Board of Education and devoted to public
use, except that our organic law provides that just compensation shall
be paid for property so appropriated. Burlington City Board of Educa-
tion v. Allen, supra. There is an unchallenged finding of fact by Judge
Gambill that “West Wendover Avenue at the place where the State
Highway Commission plans to have it cross over the property of the
Greensboro City Board of Education will be a limited access highway.”
This finding of fact is supported by evidence offered by the State High-
way Commission of ite maps and plans and profile of its Project No.
815395 showing that it “is a controlled-access project from beginning
of the project to Battleground Rd. and from Southern R. R. R/W (Sta.
136-4-43=) to Summit Ave. with access limited to the Ramps and side
streets shown on the plans,” and by the resolution of the State Highway
Commission directing the aecquisition of property by condemnation for
the construction of Project No. 815395 “in accordance with the pre-
liminary right-of-way plans, together with such control of access as has
been hereinabove authorized.” Our conclusion is that the General As-
sembly by virtue of the provisions of G.S. 136-89.52 has granted to the
State Highway Commission, acting in behalf of the State of North
Carolina and for its sovereign purposes in constructing, developing and
maintaining “a state-wide system of roads and highways commensurate
with the needs of the State as a whole,” express and explicit power and
authority in plain and unmistakable words to acquire by condemnation
the property owned by the Greensboro City Board of Education for



N.C] SPRING TERM, 1965. 47

HicHEWAY COMMISSION ©. BOARD OF EDUCATION.

“controlled-access facilities” which it here seeks to acquire by con-
demnation to complete its Project No. 8.15395.

Neither party has excepted to or assigned as error Judge Gambill’s
second conclusion of law reading: “The State Highway Commission
has the right, generally, under eminent domain to condemn property
owned by the Greensboro City Board of Education.” The State High-
way Commission here is proceeding under the provisions of G.S. 136-
89.52. Judge Gambill’s second conclusion of law as to the authority of
plaintiff under its general power of eminent domain to condemn prop-
erty owned by the City Board of Education is irrelevant here, and need
not be decided in this case.

The State Highway Commission assigns as error the following, which
Judge Gambill designates findings of fact, but which in reality are
mixed findings of fact and conclusions of law:

“XIV. * * * The proposed project of the State Highway Com-
mission can be accomplished even if the proposed right of way is
moved northwardly so that all of it is removed from the property
of The Greenshoro City Board of Education and will not ma-
terially affect this project.

* * *

“XVI. In disregarding the necessity of this property for use
and the use for which i1t is now being put by The Greensboro City
Board of Edueation for school purposes when said right of way
can be located on other property without materially affecting the
proposed project, the State Highway Commission in attempting to
take the property of The Greensboro City Board of Education in
this action has acted without specific authority or without au-
thority by implication, in that such action is unreasonable and
without justifieation.”

These assignments of error are good. In the first place, the City
Board of Education’s answer does not raise any issue of bad faith or
of arbitrary, eapricious or fraudulent action on the part of the State
Highway Commission, or that the action of the State Highway Com-
mission is unreasonable and without justification. State v. Superior
Court, supra. “A trial is the examination of the issues joined between
the parties, and these issues arise upon the pleadings in the case.” 1
MecIntosh, N. C. Practice and Procedure, 2d Ed., § 1351. The City
Board of Eduecation’s defense as alleged in its answer is that the State
Highway Commission “has no specific legislative authorization, nor
any legislative authorization of unmistakable intent to condemn land
owned” by it which “is in actual public use for school purposes, or is
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now, or may hereafter become, necessary and vital for the operation”
of its schools. Second, there is no evidence in the record to support the
challenged part of finding of fact XIV, and there is no evidence in
the record to support this part of finding of fact XVI challenged by
plaintiff, to wit, “In disregarding the necessity of this property for use
and the use for which it is now being put by The Greensboro City
Board of Education for school purposes when said right of way can be
located on other property without materially affecting the proposed
project * * *7 Tt is true, Judge Gambill made the following obser-
vations:

“Now, is it reasonable or necessary that they take part of the
school property there in order to build the road when they can
build the road on property which is apparently used for nothing
but a golf course, and at this point, that is the evidence, and the
map would indicate that. Why can’t the Highway Commission
move that road down about 50 feet and get off this property and
this question wouldn’t arise as far as the school is concerned? You
would run into the question of the Town owning the other prop-
erty, and it is true it is public property, but it i1s not being used
except for a golf course. Well, we can move our tees very easily
on those. We don't necessarily have to have a golf course. That
will be the thing I am concerned with.”

Judge Gambill's observations are not evidence, and further he did not
observe that if the proposed right of way for Project No. 8.15359 is
moved off the school property, it would not materially affect the
project. Third, it is well-settled law in this State that the State High-
way Commission is vested by statute with broad discretionary au-
thority in the performance of its statutory duties, and the court can-
not substitute its judgment for that of the State Highway Commission,
and control the discretion vested in the State Highway Commission to
acquire by condemnation the property here sought to be acquired for
“controlled-access facilities,” and the exercise by it of such discretion-
ary authority and powers is not subject to judicial review, unless its
action here i1s so clearly unreasonable as to amount to oppressive and
manifest abuse, and as to this the City Board of Education’s answer
raises no issue of oppressive and manifest abuse of its discretion by the
State Highway Commission here, and if it did, there is no evidence be-
fore us that the action of the State Highway Commission here in re-
spect to City Board of Education’s property amounts to an oppressive
and manifest abuse of the State Highway Commission’s discretion.
Cameron v. Highway Commission, 188 N.C. 84, 123 S.E. 465; Road
Commission v. Highway Commaission, 185 N.C. 56, 115 S.E. 886. See
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Hedrick v. Graham, 245 N.C. 249, 96 S.E. 2d 129, for a brief statement
as to the greater safety and convenience for motorists using limited-
access highways and limited-access urban highways over using ordinary
highways. Fourth, G.S. 136-89.52 grants the State Highway Commis-
sion specific authority, as above stated, to acquire by condemnation
the school property it seeks here to acquire for “controlled-access fa-
cilities.”

Plaintiff assigns as error Judge Gambill’s finding of fact, which is
a conclusion, that “if such construction is started, immediate and irrep-
arable damage and injury will result to the property of the Greens-
boro City Board of Education for which damage and injury said de-
fendant has no adequate remedy at law.” This assignment of error is
good.

Plaintiff assigng as error Judge Gambill's conclusion of law No. 3:

“Under the facts of this case, however, the State Highway
Commission does not have authority, either specifically or by im-
plication, to condemn and take for highway purposes the prop-
erty of The Greensboro City Board of Education which it at-
tempted to condemn and take in this action for that such action
is unreasonable and without justification.”

For reasons stated above, this assignment of error is good.

Plaintiff assigns as error the judgment adjudging and decreeing that
the State Highway Commission by this action has acquired no land
owned by the City Board of Education, that its action is dismissed,
that its deposit be returned to it, and that it is enjoined permanently
from going upon the property of the City Board of Education in con-
nection with its Project No. 8.15395. For reasons above stated, this as-
signment of error is good.

This action 1s remanded to the superior court for the entry of a judg-
ment in accordance with this opinion, and in this judgment shall be a
provision for the determination of an issue of the damages to be re-
covered by the City Board of Education for its property taken in this
action by the State Highway Commission.

Error and remanded.
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FRANK D. BYHAM v. THE NATIONAL CIBO HOUSE CORPORATION.

(Filed 23 July, 1963.)

1. Process § 18— Evidence held sufficient to support finding that the

contract between the parties was to be performed in this State.

Evidence to the effect that under the franchise agreement between the
resident plaintiff and defendant, a foreign corporation, the resident pur-
chased the right to operate a restaurant bearing the chain frade name in
the specified territory in this State, the corporation to select the location,
set up the business, establish procedure during the opening week, control
policies, maintain general supervision, furnish supplies and equipment, con-
trol advertising, inspect the books, etc., held sufficient to support a finding
of the court that the contract was to be performed in North Carolina within
the purview of G.8. 53-145(a) (1), notwithstanding that the goods and
supplies were to be shipped to the resident by common carrier from points
outside this State.

2. Same—

In determining whether service of process on a foreign corporation by
service on the Secretary of State meets the requirements of due process,
the ultimate test is not whether the foreign corporation is “doing busi-
ness” in this State but whether the foreign corporation has minimum con-
tacts in this State so that under the facts and circumstances of the par-
ticular case such service does not violate traditional notions of fair play
and substantial justice. Factors to be considered in determining the ques-
tion are listed in the opinion.

8. Same— Evidence held to support conclusion that foreign corpora-

tion had contacts in this State in the performance of its business.

The evidence tended to show that a nonresident corporation advertised
in a newspaper published in this State for franchise owners for its restau-
rant chain, that the resident plaintiff answered one of the advertisements,
that sequent thereto a nonresident who sold franchises for the corporation
on a commission basis, but who had no specific territory and over whom
the corporation exercised no control except that of accepting or rejecting
franchise contracts at its home office, wrote him on corporation stationery
and arranged a meeting at which the resident signed a contract with the
nonresident to operate a restaurant in this State under the franchise, which
contract was accepted by the corporation at its home office. Held: By ac-
cepting the franchise agreement, the corporation ratified all acts of the
commission agent, and therefore the evidence supports the conclusion that
the corporation had contacts within this State sufficient to warrant serv-
ice of summons under the provisions of G.S. 55-146(a), (b).

4. Same—

In this action by a resident plaintiff against a nonresident corporation
to rescind for fraud a contract negotiated and to be performed in this
State, the evidence is held sufficient to support the conclusion that the corp-
oration had sufficient contacts within this State to support service of sum-
mons on it by service on the Secretary of State under G.S. 55-146(a), (b)
and that upon the particular facts, service under the statute meets the re-
quirements of fair play and justice within the purview of due process of
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law, so that our court acquired in personam jurisdiction over the corpora-
tion, it being admitted that notice had been given in accordance with the
statute.

5. Actions § 8—

When plaintiff alleges all the essential elements of fraud inducing plain-
tiff to execute the contract in suit, and seeks to rescind the contract for
such fraud and to recover the consideration paid by plaintiff, the action
arises out of the contract and is not in tort.

Appean by defendant from Braswell, J., November 16, 1964, Civil
Session of DUrHAM.

Jerry L. Jarvis and R. Roy Mitchell, Jr., for Plaintiff.
Hofler, Mount and White, by L. H. Mount and W. O. King for De-
fendant.

Moore, J. Appellant questions the validity of the service of sum-
mons on defendant, a foreign corporation, by service on the Secretary
of State in accordance with the provisions of G.S. 55-146(a), (b), and
challenges the constitutionality of G.S. 55-145(a) (1) as applied in
this case.

This action was commenced 13 August 1964. The verified complaint
alleges in substance these facts: Plaintiff is a resident of North Caro-
lina. Defendant is a Tennessee corporation and is engaged in the sell-
ing and maintaining franchises for a chain of food and eating establish-
ments known as “Cibo Houses,” and servicing and supervising in part
the establishments franchised and put in operation. Defendant solicited
by mail and newspaper advertisements franchise owners in North
Carolina. In consequence plaintiff contacted defendant relative to a
franchise for the Durham, North Carolina, area. On 17 February 1964
plaintiff and defendant entered into a contract in writing whereby
plaintiff became owner of such franchise, and plaintiff paid defendant
the franchise fee of $2950. Prior to the execution of the contract, de-
fendant, through its agents and through brochures, publications and
advertisements, represented to plaintiff that he “could secure a fran-
chise, lease, equip, open and begin operating a ‘Cibo House’ in the
Durham, North Carolina, area for approximately” $5000. After the
execution of the contract, plaintiff discovered it would require a min-
imum of $10,000. The representation was false to the knowledge of
defendant and its agents and was made with the intent to deceive plain-
tiff and induce him to sign the contract. The said representation did in
fact deceive plaintiff, and in reliance thereon plaintiff did sign the con-
tract and pay the franchise fee to his hurt and damage. He is entitled
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to rescind the contract and recover the sum of $2950 paid defendant.
At all of the times referred to in the complaint and at the time of the
institution of this action, defendant was transacting business in North
Carolina and had not secured a certificate of authority therefor from
the Secretary of State. The contract was executed by plaintiff in North
Carolina and was to be “partly performed” within the State.

As indicated above, service of summons was had by service on the
Secretary of State of North Carolina in accordance with the pro-
visions of G.S. 55-146(a), (b).

Defendant entered a special appearance and moved to quash the
service of process and for dismissal of the action on the ground that the
court had not acquired jurisdiction of the person of defendant, assert-
ing that the Secretary of State was not a process agent of defendant in
North Carolina, defendant not having transacted business in the State,
and the purported service of process contravenes the Due Process and
Equal Protection Clauses of the Fourteenth Amendment to the Consti-
tution of the United States.

The court heard evidence and the arguments of counsel and made the
following findings of fact and conclusions:

“9. The said contract between plaintiff and defendant became
binding on both parties as of February 28, 1964, and was to be
performed within the State of North Carolina.

“3. The defendant . .. does not hold a Certificate of Au-
thority from the Secretary of State of North Carolina to trans-
act business in this State.

“5. The Superior Court of Durham County acquired jurisdic-
tion over the defendant under the authority of North Carolina
General Statutes 55-145(1).

“6. TUnder the facts before the Court, North Carolina General
Statutes 55-145(1) iz not offensive to the due process clause of
the Constitution of the United States.

The court denied the motion, ruling that jurisdiction of defendant had
been acquired. Defendant filed exceptions and appealed.
The appeal raises two questions.

T

Did the court err in finding as a fact that the contract was to be
performed in North Carolina?

The “Protected Territory Franchise Agreement” was introduced in
evidence. It had been signed by the plaintiff and an agent of defend-
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ant on 17 February 1964 and “accepted” by defendant at its home
office in Memphis, Tennessee, on 28 February 1964. It has a provision
that it is effective only when so accepted. It contains, among others,
these provisions: The territory covered is Durham, North Carolina,
and the life of the franchise is 10 years with the right of renewal for
an additional 10-year period upon conditions. Plaintiff is to operate one
or more “Cibo Houses” in the territory for sale, at retail, pizza, Italian
style foods and related items, and specialize in “carry out” service. The
name, style and design of the “houses” outdoor signs, uniforms of
walitresses, ete., are to conform to those of other “Cibo Houses” of the
Chain, as specified by defendant. Menus and specifications for prep-
aration and service of food, as furnished and changed by defendant
from time to time, must be followed exclusively., Only such food in-
gredients, goods, supplies, chinaware, equipment and fixtures as are
approved by defendant are to be used, and these are to be purchased
from defendant or sources approved by defendant. Plaintiff is to be
given instructions, and may spend a week or more in a training school
and in an operating “Cibo House” in preparation for opening and op-
erating such business. After opening, plaintiff is “to provide free on-the-
job training to other franchise owners or their employees as requested
by” defendant. When plaintiff’s “house” is opened defendant is to pro-
vide a “staff member” for a week to assist in cstablishing procedures,
and training personnel. Plaintiff is to keep complete and accurate
records according to a system devised by defendant, make monthly re-
ports to defendant of gross receipts and financial status, and pay de-
fendant, in addition to the franchise fee and indebtedness for items
purchased, 3% of the gross receipts of the business. Defendant is to
have the right at any time to examine plaintiff’s books and records
and to inspect the premises and operations. There are strict provisions
in case of any default on the part of plaintiff in the performance of the
contract on his part. Plaintiff is to adhere to defendant’s advertising
policy. Defendant will pay one-half the cost “of any approved co-
operative advertising or sales promotion that is deemed advisable and
profitable” by the defendant.

Mr. Kimpel, Vice President of defendant, testified “that the food
and supplies which were purchased by the franchise operators from de-
fendant . . . were delivered by common carrier; that it was the prac-
tice of the defendant . . . to send an employee to assist the purchasers
of franchises in establishing a location and to assist them in the opera-
tion of the franchise business for the week of the opening; that other
aspects of the franchise were performed by the defendant in Memphis,
Tennessee.



54 IN THE SUPREME COURT. (265

ByuAM v, House CORP.

It is clear that the business to be operated under the franchise agree-
ment was to be operated entirely in Durham, North Carolina. All of
the acts and duties of plaintiff were to be performed in Durham. De-
fendant reserved and retained the right to select the location, set up
the business, establish procedures during the opening week, control
policy, maintain general supervision throughout the life of the franchise,
inspect the books, premises and operations, control all of the forms and
details of the business, furnish supplies and equipment, and control
advertising. Defendant was to take 3% of the gross receipts, and have
exclusive control of the sales to plaintiff of needed goods and supplies.
There is ample evidence to support the court’s finding that the contract
was to be performed in North Carolina. The fact that defendant was
to cause goods and supplies to be shipped by common carrier from
points outside the State to Durham for use in the business does not fix
the place of defendant’s performance of the contract at points outside
the State. . . . with respect to contracts for delivery of specific
articles, the usual . . . place of business of the obligor is the place of
performance, where no place is expressed.” 17A C.J.S., Contracts, §
357, p. 358. Furthermore, the contract not only designated the place of
performance but limits its performance to the Durham area.

—1I—

Upon the facts and circumstances disclosed by the record, does the
assumption of in personam jurisdiction of corporate defendant by the
North Carolina court pursuant to G.8. 55-145(a) (1) offend the Due
Process Clause of the Constitution of the United States?

G.S. 55-145(a) (1) —enacted in 1955 — provides: “Every foreign
corporation shall be subject to suit in this State, by a resident of this
State . . ., whether or not such foreign corporation is transacting or
has transacted business in this State and whether or not it is engaged
exclusively in interstate or foreign commerce, on any cause of action
arising as follows: (1) Out of any contract made in this State or to be
performed in this State. . . . It is conceded that plaintiff is a resident
of North Carolina and defendant is a foreign corporation.

This is the first case which has reached this Court directly involving
G.S. 53-145(a) (1). Former cases involving substituted service of
process on foreign corporations have dealt with the question whether
there was a showing of transactions of business sufficient to subject
them to such process and to confer in personam jurisdiction on the
North Carolina courts. Equipment Co. v. Equipment Co., 263 N.C.
549, 140 S.E. 2d 3; Farmer v. Ferris, 260 N.C, 619, 133 S.E. 2d 492;
Reverie Lingerie, Inc. v. McCain, 258 N.C. 353, 128 S.E. 2d 835; Bab-
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son v. Clamirol, Inc., 256 N.C. 227, 123 S.E. 2d 508, and many others.
Defendant urges “that the test must be the same one which has been
used all along — Has the corporation had the necessary ‘minimum con-
tact’ with this State? If it has, it is doing business here. If it has not,
it is not doing business here.”

Insofar as it is defendant’s position that “doing business” is the ulti-
mate test for determining due process in such cases, it is untenable.
The controlling authority in this field is found in the decisions of the
Supreme Court of the United States. The correct criteria are set out in
the landmark case, International Shoe Co. v. Washington, 326 U.S. 310
(1945). As stated in McGee v. International Life Ins. Co., 855 U.S.
220 (1957).

“Since Pennoyer v. Neff, 95 U.S. 714, this Court has held that
the Due Process Clause of the Fourteenth Amendment places some
limit on the power of state courts to enter binding judgments
against persons not served with process within their boundaries.
But just where this line of limitation falls has been the subject of
prolific controversy, particularly with respect to foreign corpora-
tions. In a continuing process of evolution this Court accepted
and then abandoned ‘consent,” ‘doing business,” and ‘presence’ as
the standard for measuring the extent of state judicial power over
such corporations. See Henderson, the Position of Foreign Corp-
orations in American Constitutional Law, ¢. V. More recently in
International Shoe Co. v. Washington, 326 U.S. 310, the Court de-
cided that ‘due process requires only that in order to subject a
defendant to a judgment in personam, if he be not present within
the territory of the forum, he have certain minimum contacts with
it such that the maintenance of the suit does not offend “the tra-
ditional notions of fair play and substantial justice”’ Id., at 316.”

“In McGee the Court noted the trend of expanding personal juris-
diction over nonresidents. As technological progress has increased the
flow of commerce between states, the need for jurisdiction over non-
residents has undergone a similar increase. At the same time, progress
in communications and transportation has made the defense of a suit
in a foreign tribunal less burdensome. In response to these changes, the
requirements for personal jurisdiction over nonresidents have evolved
from the rigid rule of Pennoyer v. Neff, 95 U.S. 714, to the flexible
standard of International Shoe Co. v. Washington, 326 U.S. 310. But
it is a mistake to assume that this trend heralds the eventual demise of
all restrictions on the personal jurisdiction of state courts.” Hanson v.
Denckla, 357 U.S. 235, 250.
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When the activities of the foreign corporation in the forum state have
not only been continuous and systematic, but also give rise to the lia-
bilities sued on, the forum state does not violate due process by taking
jurisdiction of the suit instituted by a resident of such state, even
though no consent to be sued or authorization to an agent to accept
service of process has been given. On the other hand, the casual
presence of the corporate agent or even his conduct of single or iso-
lated activity in a state in the corporation’s behalf are not enough to
subject it to suit on causes of action unconnected with the activities
there. International Shoe Co. v. Washington, supra. Between these ex-
tremes, “The amount and kind of activities which must be carried on
by the foreign corporation in the state of the forum so as to make it
reasonable and just to subject the corporation to the jurisdiction of
that state are to be determined in each case” by testing the facts and
circumstances by the aforementioned rule of “minimum contacts” and
“fair play.” Perkins v. Benguet Mining Co., 342 U.S. 437 (1952).

“It is evident that the criteria by which we mark the boundary line
between those activities which justify the subjection of a corporation
to suit, and those which do not, cannot be simply mechanical or quan-
titative. . . . Whether due process is satisfied must depend rather
upon the quality and nature of the activity in relation to fair and
orderly administration of the laws which it was the purpose of the due
process clause to insure.” International Shoe Co. v. Washington, supra.

We list, in the numbered paragraphs following, several factors, some
essential and others having weight, to be considered in determining
whether the test of “minimum contacts” and “fair play” has been
met.

(1). The form of substituted service adopted by the forum state
must give reasonable assurance that the notice to defendant will be
actual. International Shoe Co. v. Washington, supra; McGee v. Inter-
national Life Ins. Co., supra.

(2). ... 1t is essential in each case that there be some act by
which the defendant purposefully avails itself of the privilege of con-
ducting activities within the forum state, thus invoking the benefits and
protection of its laws.” Hanson v. Denckla, supra. “. . . to the extent
that a corporation exercises the privilege of conducting activities within
a state, it enjoys the benefits and protection of the laws of that state.
The exercise of that privilege may give rise to obligations, and, so far
as those obligations arise out of and are connected with the activities
within the state, a procedure which requires the corporation to re-
spond to a suit brought to enforce them can, in most instances, hardly
be said to be undue.” International Shoe Co. v. Washington, supra.
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{(3). Consideration should be given to any legitimate interest the
state of the forum has in protecting its residents with respect to the
activities and contacts of the foreign corporation. Travelers Health
Assn. v. Virginia, 339 US. 432 (1950); McGee v. International Life
Ins. Co., supra.

(4). Consideration should also be given to the question whether the
courts of the forum state are open to the foreign corporation to enforce
obligations of residents of such state created by the activities and con-
tacts of the corporation. Travelers Health Assn. v. Virginia, supra.

(5). “An ‘estimate of the inconveniences’ which would result to
the corporation from a trial away from its ‘home’ or principal place of
business is relevant. . . " International Shoe Co. v. Washington, supra.

(6). Consideration should be given to the question whether the
crucial witnesses and material evidence are to be found in the forum
state. McGee v. International Life Ins. Co., supra; Travelers Health
Assn. v. Virginia, supra.

(7). When claims are small or moderate, individual claimants fre-
quently eannot afford the cost of bringing an action in a foreign forum,
thus placing the foreign corporation beyond the reach of the claimant.
Whether this is the situation in a given case is pertinent. McGee v. In-
ternational Life Ins. Co., supra.

(8). It is sufficient for the purposes of due process if the suit is
based on a contract which has substantial connection with the forum
state. Id.

(9). It is essential to determine the extent to which the legislature
of the forum state has given authority to its courts to entertain litiga-
tion against foreign corporations. Provisions for making foreign ecorp-
orations subject to serviee in the forum state is a matter of legislative
discretion, and a failure to provide for such service is not a denial of
due process. Perkins v. Benguet Mining Co., supra. Courts are recog-
nizing, for the most part, that the statutes reflect on the part of their
legislatures a conseious purpose to assert jurisdiction over nonresident
defendants to the extent permitted by the due process requirement.
Nizon v. Cohn, 385 P. 2d 305; Gavenda Brothers, Inc. v. Elkins Lime-
stone Company, 116 S.E. 2d 910.

McGee v. International Ins. Co., supra, is a “single transaction”
case. A resident of California bought a life insurance policy from an
Arizona corporation. Later, defendant, a Texas corporation, assumed
the obligations of the Arizona corporation and mailed a reinsurance
certificate to insured in California. Insured acecepted the policy and
paid premiums by mail to defendant’s office in Texas. Neither corpora-
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tion had ever had any officer or agent in California or done any other
business in that state. Plaintiff, beneficiary named in the policy, sent
proof of death to defendant, but it refused payment on the ground that
insured had committed suicide. Plaintiff instituted action on the policy
in California and, pursuant to California statute, served notice by
registered mail, and obtained judgment. Plaintiff then sued upon the
judgment in Texas, The Texas courts refused to enforce the judgment
holding that it was void because the service of process violated the
Due Process Clause and the California court acquired no jurisdiction.
The Supreme Court of the United States reversed the Texas court,
holding that the contract had a substantial connection with California
and the substituted service did not violate the due process clause.

A number of states have statutes similar to N.C.G.S. 55-145(a) (1).
[In the judgment below the court inadvertently referred to this statute
as G.8. 55-145(1)]. These statutes generally provide that where the
cause of action arises out of a contract with a foreign corporation,
made in the forum state or to be performed in whole or in part in
such state, an action in personam may be maintained in the forum
state, upon substituted service of process. In no instance has such
statute been declared unconstitutional. See: Smyth v. Twin State Im-
provement Corp., 80 A. 2d 664, 25 ALR. 2d 1193 (Vt.); Gavenda
Brothers, Inc. v. Elkins Limestone Co., supra (W. Va.); State v.
Knapp, 131 S.E. 2d 81 (W. Va.); Beck v. Spindler, 99 N.W. 24 670
(Minn.) ; Dahlberg Co. v. Western Hearing Aid Center, 107 N.W. 2d
381 (Minn.), cert den. 366 U.S. 961; McKanna v. Edgar, 380 S.W. 2d
889 (Texas). See also Deveny v. Rheem Manufacturing Company,
319 F. 2d 124 (C.C, 2C); Ewing v. Lockheed Atrcraft Corp., 202 F.
Supp. 216 (D.C., Minn. 4D).

In the instant case the parties stipulate that “the mechanics of serv-
ice and return set forth in subsections (a) and (b) of section 55-146
of the General Statutes of North Carolina were in all respects com-
plied with.” Hence, it is conceded that the statute gives reasonable as-
surance that the notice to defendant will be actual, and in this case
was actual.

Defendant is not by nature and intent localized in Tennessee in any
sense other than to meet the requirement of the corporation laws that
it have a “home” or principal office at some locality. The contract
states, “It is understood and agreed by the parties hereto that it is of
substantial value and importance to both the National Cibo House and
Franchise Owner that a chain of Cibo Houses be established all using
the name ‘Cibo House’ ” ete. It is clear that it was the purpose of de-
fendant to extend its business operations to many states. It had con-
tacts with North Carolina. It proposed to extend its chain of franchises
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to North Carolina and placed “advertisements in local (North Caro-
lina) newspapers” soliciting franchise owners. Plaintiff answered one
of the advertisements. “ITe met a man in Greensboro (North Caro-
lina) by the name of C. E. Miller, as a result of the advertiscment.”
C. E. Miller had a “flip sheet” which had pictures of “Cibo Houses”
and showed how the franchise businesses were operated. C. E. Miller
had written plaintiff on stationary which purported to be the National
Cibo House Corporation stationary. As a result of the meeting with
Miller, plaintiff signed the contract and sent it to the home office at
Memphis, Tennessee, for acceptance. After acceptance of the contract
by defendant, “a representative of the National Cibo House Corpora-
tion came to North Carolina in an endeavor to help him (plaintiff) in
establishing a location; . . . the representative toock him to High
Point, North Carolina, where there was an establishment which pur-
ported to be a Cibo House.”

Mr. Kimpel, Vice President of defendant, testified that “he was not
aware that there were other Cibo House franchises in the State of
North Carolina; that he would not testify positively that there was not

such franchises.” Further: “. . . Mr. Miller who had secured a con-
tract from the plaintiff . . . sold Cibo House franchises strictly on a
cominission basis and . .. was at liberty to perform these services
for as many companies as he chooses. . . . C. E. Miller was not a resi-
dent of North Carolina . . . was not assigned a specific territory;

nor did the defendant corporation exercise any control over his activi-
ties other than accepting or rejecting franchise contracts in Memphis,
Tennessee. . . . Mr. Miller had no follow-up duties after the contract
had been completed.”

Accepting Mr. Kimpel's testimony as true, the fact remains, as far
as the present inquiry is concerned, Miller was acting in behalf of de-
fendant in North Carolina in negotiating a contract with plaintiff. It
is reasonable to infer that plaintiff’s letter to defendant, in response to
the advertisement in the local paper, was referred to Miller by defend-
ant. Miller wrote plaintiff on defendant’s stationary and arranged the
Greensboro meeting,. When plaintiff’s signature to the contract was ob-
tained, defendant accepted it and thereby accepted the benefits of
Miller's activities and ratified them. Miller signed the contract, in the
first instance, as agent for defendant. Defendant, as its initial step in
performing the contract, sent a representative to North Carolina to assist
in procuring a location for plaintiff’s “Cibo House.” It does not lie in
the mouth of defendant to say that it had no contacts with North
Carolina. Furthermore, the contract made was to be performed in
North Carolina by the establishment of a “House” in Durham to do
business exclusively in North Carolina — a business in which the de-
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fendant not only had a substantial financial interest, but which would
be subject to its general control and policy.

It is true that according to the technical rules of construction, the
franchise agreement was a Tennessee contract. The final act necessary
to make it a binding obligation was done in Tennessee — the accept-
ance by defendant at its home office. Compania de Astral v. Boston
Metals Company, 205 M.D. 237, 107 A. 2d 357, 108 A. 2d 372, 49 A.L.R.
2d 646. However, as we have seen, the negotiations took place in North
Carolina, it was to be performed in North Carolina, and defendant
undertook to perform in North Carolina.

Defendant purposely availed itself of the privileges of conducting
activitics in North Carolina, and thus invoked the benefits and protec-
tion of its laws. This gave rise to obligations connected with the ac-
tivities, 2.e., that the negotiations be frec of fraud or oppression, and
that the contraet, if valid, be performed in this state according to its
terms, North Carolina has a legitimate interest in the establishment
and operation of enterprises and trade within its borders and the pro-
tection of its residents in the making of contracts with persons and
agents who enter the state for that purpose. The courts of the state
have been and now are open to defendant for protection of its activities
and to enforce the valid obligations which a resident or residents of this
state have assumed by reason of defendant’s contacts and activities.
There is no showing of unusual or harmful inconvenience which would
be suffered by defendant in litigating this action in North Carolina. It
would appear that it would be a greater inconvenience and hardship
for plaintiff to prosecute his action in Tennessee inasmuch as the
amount of money involved is relatively small and most of the witnesses
and evidence is of necessity in North Carolina. There is almost always
some hardship to the party required to litigate away from home. But
there is no constitutional requirement that this hardship must invari-
ably be borne by the plaintiff whenever the defendant is a nonresident.
Henry R. Jahn & Son, Inc. v. Superior Court, 323 P. 2 2d 437.

This action arose out of the contract. The contract is the subject of
the action — “the thing in respect to which the plaintiff’s right of action
is asserted.” Mills v. Cemetery Park Corp., 242 N.C. 20, 32, 86 S.E. 2d
893. Fraud is ordinarily a tort. But plaintiff elected not to sue in tort
for damages; he elected to sue in equity for rescission of the contract
and to recover the amount paid. Surratt v. Insurance Agency, 244 N.C.
121, 131, 93 S.1. 2d 72. The validity of the contract is the matter
which the complaint seeks to put at issue.

The case of York Mfg. Co. v. Colley, 247 U.S. 21, upon which de-
fendant relies is not apposite. Plaintiff a Pennsylvania corporation,
sold to defendants, residents of Texas, machinery for making ice,
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shipped the machinery to Texas and sent an engineer to Texas to in-
stall the machinery and test its operation. Defendants accepted the ma-
chinery but failed to pay the purchase price. Plaintiff filed suit n
Texas, where defendants resided. The Texas courts dismissed the ac-
tion on the ground that plaintiff had no standing in the Texas court
because it had done business in Texas without having obtained a per-
mit therefor. The Supreme Court of the United States reversed the
Texas court, holding that the ruling of that court was repugnant to the
Commerce Clause, the installation of the machinery was germane to
the transaction of interstate business and did not involve the doing of
local business. There the foreign corporation was seeking to submit its
cause to the jurisdiction of the Texas court; in the instant case the
foreign corporation is attempting to avoid the jurisdiction of the
North Carolina court.

The contract in question was to be performed in North Carolina and
has a substantial connection with the State; defendant had sufficient
contacts with the State to satisfy due process requirements; and the
court’s assumption of in personam jurisdiction over defendant in action
does not “offend traditional notions of fair play and substantial jus-
tice” within the contemplation of the Due Process Clause.

The judgment below is

Affirmed.

ABNEY MILLS, A CorporaTioN V. TRI-STATE MOTOR TRANSIT COM-
PANY, A CorpPoRATION, AND NORTH CAROLINA NATIONAL BANK, A
CORPORATION.

(Filed 23 July, 1963.)

1. Process § 13—

For valid service of process on a foreign corporation by service on the
Secretary of State, G.S. 55-146, it is necessary that the foreign corporation
must have transacted business in North Carolina and that the cause of
action must have arisen out of the transaction of such business here. G.S.
55-144.

2. Same—

The requirement of G.S. 55-144 that a foreign corporation must have
transacted business in this State in order to be subject to service by serv-
ice on the Secretary of State is a liberalization of the requirement of the
former statute that it must have been “doing business” here, and the de-
cisions under the former statute are apposite, and transacting business in
this State within the meaning of the statute is the transacting here of some
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substantial part of the corporate business, and not merely a casual or oc-
casional transaction, each case to be determined upon its particular facts.

3. Same—

Mere ownership of the controlling stock of a domestic corporation by a
foreign corporation does not alone constitute transacting business here by
the foreign corporation, but when the foreign corporation acquires con-
trolling interest of a domestic corporation and through an officer or officers
sent here manages and controls the affairs of the domestic corporation in
the pursuit of its business here, the foreign corporation is transacting busi-
ness here and is subject to the jurisdiction of the courts ot this State.

4. Same—

A finding that the evidence failed to show that a foreign corporation was
transacting business in the State during a relevant period so as to subject
it to the jurisdiction of the courts of this State, held not a finding of fact
but a conclusion of law, In order to support a conclusion in this regard the
court must make specific findings supported by cvidence as to the particu-
lar activities of the foreign corporation in this State in order that it can be
judicially determined whether its activities were substantially continuous
and systematic so as to support service on it by service on the Secretary of
State. G.S. 53-144.

5. Same—

In an action against a foreign carrier by a nonresident plaintiff for
breach of the carrier’s contract to purchase the stock of a domestic corp-
oration at a stipulated price, the foreign carrier having sent an officer into
this State who temporarily managed the domestic corporation under the
provisions of the contract, a finding that the cause alleged in the complaint
did not arise out of any business transacted by the carrier in this State is
not a finding of fact but a conclusion of law. In order to support a con-
clusion in this respect the court must find the specific facts in respect to
the breach of the contract.

6. Appeal and Error § 55—

‘Where an order of the court is not supported by determinative findings
of fact on the crucial questions presented for decision, the order must be
vacated and the cause remanded for findings of fact and the entry of an
order based upon such findings and the conclusions made therefrom.

Arpearn by plaintiff from Walker, S.J., 23 November 1964 Civil Ses-
sion, Schedule “D”; of MECKLENBURG.

Civil action by plaintiff, a South Carolina corporation with its prin-
cipal place of business in that State, to recover damages from defend-
ant Tri-State Motor Transit Company, a Delaware corporation with
its principal place of business in Joplin, Missouri, for an alleged breach
of its contract to purchase and pay for 35 shares owned by plaintiff
of the capital stock of Kilgo Motor Freight, Inc., a North Carolina
corporation with its principal place of business in Mecklenburg County,
North Carolina, at a price of $1,100 a share, heard upon a motion of
Tri-State Motor Transit Company to dismiss the action upon the fol-
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lowing grounds: (1) lack of jurisdiction; (2) the action does not
arise out of business transacted or activities performed in North Caro-
lina; and (3) the action not arising in North Carolina, and all parties
being nonresidents of North Carolina, the maintenance of the action
would be contrary to the interests of justice and to the convenience of
parties and witnesses.

The parties stipulated that “Tri-State Motor Transit Company re-
ceived from the Secretary of State, State of North Carolina, by reg-
istered mail, copies of the summons, extension of time to file complaint,
order for service of complaint, and the complaint.” This was pursuant
to the provisions of G.S. 55-144 and 55-146. The motion was heard upon
oral testimony, depositions, affidavits, and exhibits offered by plaintiff
and Tri-State.

Judge Walker entered an order, the relevant parts of which are:

“And the Court having heard and considered all of the evidence
presented, and the arguments and contentions advanced by counsel
for the parties, and the Court having found and concluded:

“1. That the defendant, Tri-State Motor Transit Company, is
a non-resident of the State of North Carolina, it being a Delaware
corporation with its principal office and place of business in the
State of Missouri, and has never procured a certificate of authority
to transact business in the State of North Carolina;

“2. That the plaintiff is a non-resident of the State of North
Carolina, being a corporation organized and existing under the
laws of a State other than the State of North Carolina, and hav-
ing its principal place of business in the State of South Carolina;

“3. That the evidence presented to the Court fails to show that
the defendant, Tri-State Motor Transit Company, during any
relevant period, engaged in transacting business in the State of
North Carolina so as to make it subject to the jurisdiction of the
Courts of this State;

“4, That no cause of action stated in the Complaint filed in
this case arises out of any business transacted by the defendant,
Tri-State Motor Transit Company, in the State of North Caro-
lina;

“5. That the service of process attempted in this case pur-
suant to the provisions of North Carolina General Statutes, Sec-
tions 55-144 and 55-146 was not authorized by the law of this
State under the facts shown by the evidence before the Court and
accordingly such attempted service is ineffectual, null and void;

“Now, THEREFORE, IT Is ORDERED, ADJUDGED AND DECREED that
the Motion to Dismiss filed herein by the defendant, Tri-State
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Motor Transit Company, be and the same is hereby granted, and
the action is hereby dismissed with the costs to be taxed to the
plaintiff.”

From the order of dismissal of plaintiff’s action, it appeals.

Ervin, Horack, Snepp & McCartha by Frank W. Snepp for plaintiff
appellant.

Blakeney, Alexander & Machen by Ernest W. Machen, Jr., for de-
fendant appellee, Tri-State Motor Transit Company.

Of Counsel: Linde, Thomson, Van Dyke, Fairchild & Langworthy
for defendant appellee, Tri-State Motor Transit Company.

Parkrr, J. Plaintiff requested Judge Walker in writing to make
certain findings of fact and conclusions of law, It assigns as error the
judge’s refusal to make the fifth finding of fact requested by it, which
reads:

“5. On or about September 28, 1960, the defendant, Tri-State
Motor Transit Company, through its duly authorized agent, to-
wit: its President, assumed complete management and control of
Kilgo Motor Freight, Inc., and through its said agent, entered into
and remained within the State of North Carolina for this purpose
until on or about May 1, 1961, pursuant to the contract referred to,
and under authority of the Interstate Commerce Commission. The
said defendant continued to exercise complete management and
control of Kilgo Motor Freight, Inc. until on or about May 1,
1961, when said defendant withdrew from such management and
control, and refused to consummate the stock purchase from the
plaintiff and other stockholders of Kilgo pursuant to the said con-
tract.”

It also assigns as error the judge’s refusal to make the following
conclusions of law as requested by it:

“1. The defendant, Tri-State Motor Transit Company, was
transacting business in the State of North Carolina, during the
period of September 28, 1960, until on or about May 1, 1961, with-
out first procuring a certificate of authority so to do from the
Secretary of State.

“2. The breach of contract alleged by the plaintiff in this ac-
tion arose out of such business.

“3 The Court has jurisdiction over the person of the defend-
ant, Tri-State Motor Transit Company.”
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Plaintiff also assigns as errors Judge Walker's third, fourth, and
fifth findings and conclusions, and his order dismissing its action, and
taxing it with the costs,

Defendant’s evidence shows these uncontradicted facts:

Tri-State, a Delaware corporation with its principal place of busi-
ness in Joplin, Missouri, is a common carrier of freight by motor ve-
hicles with operating rights from the Interstate Commerce Commission
through approximately ten central and southwestern states. Its major
business is a common carrier of explosives and dangerous items in in-
terstate commerce. It has never been domesticated in North Carolina,
and has never obtained authority to do business in this State. It had
no direct connection with motor lines in North Carolina, operated no
road equipment in this State, and had no employees in this State prior
to 1960,

Feeling a need, or at least a desire, for increase of its business, in
order to diversify the products it was permitted to haul, and to expand
its operations and build up its revenue, it in the spring of 1960 became
interested in acquiring control of Kilgo Motor Freight, Inec., a North
Carolina corporation with offices in Charlotte, North Carolina, and in
Greenville and Greer, South Carolina, which was a common carrier of
general commodities by motor vehicles with operating rights from the
Interstate Commerce Commission over routes extending from South
Carolina to New York, and westward to Pittsburgh, Pennsylvania,
and Dayton, Ohio. Kilgo did not operate in any area covered by Tri-
State. Their lines did not connect, and there was no traffic flow between
them.

Prior to 1960 plaintiff and other persons or corporations in South
Carolina acquired controlling interest in Kilgo, their total purchases of
Kilgo capital stock having reached 210 shares out of its 368 shares out-
standing, or 57% of all its shares outstanding. Mr. Paul L. Andrews
of Nashville, Tennessee and of Greenville, South Carolina, president of
Kilgo, owned the remaining 43% of all its shares outstanding.

In the spring or carly summer of 1960 George F. Boyd, president and
general manager of Tri-State, had a conference in Greenville, South
Carolina, with Paul L. Andrews, president of Kilgo, in respect to Tri-
State’s acquisition of a controlling interest in the capital stock of Kilgo.
Andrews arranged a series of meectings between Boyd and others rep-
resenting Tri-State and plaintiff and the other persons or corporations
owning 57% of all the Kilgo stock outstanding for the purchase of their
controlling stock ownership. On 17 August 1960 Tri-State entered into
a contract with Benjamin O. Johnson of Spartanburg, South Carolina,
who was acting as attorney for plaintiff and the other persons or corp-
orations owning 57% of all the Kilgo stock outstanding, by the terms
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of which the owners of the 57% of all the Kilgo stock outstanding
agreed to sell to Tri-State, and Tri-State agreed to purchase from them,
their 57% ownership of all stock outstanding of Kilgo at a price of
$231,000. This contract provides, inter alia, that “all parties of this
agreement understand that the purchase herein contemplated is in all
respects subject to prior approval by the ICC.” It also provides in
part: “It is agreed that as soon as the same can reasonably be accom-
plished the parties will file an appropriate application (or applications)
with the ICC (and other governmental agencies having jurizdiction)
for authority to consummate the transaction herein proposed and for
temporary control pursuant to the management contract made a part
hereof.” This contract also provides as follows:

“11. TeMmPorARY MANAGEMENT CoNTROL: In connection with
the application to ICC under Section 210a(b) of the ICC Act as
provided under Paragraph 7 above, it is further agreed as fol-
lows:

“(a) That for a period of 180 days commencing with approval
hereof by the ICC and continuing for such additional periods as
said ICC may authorize, Sellers grant to Buyer, and Buyer ac-
cepts the management of the operation of Kilgo.

“(b) The authority to so manage Kilgo shall include but not
be confined to the payment and collection of accounts, the hiring
and firing of employees, the purchase, lease and sale of motor car-
rier equipment, and the general supervision of Kilgo’s business, it
being intended that for all practical intent and purposes Buyer
shall be substituted for Kilgo’s Board of Directors in the manage-
ment and control of Kilgo’s business affairs including the specific
right to execute checks, notes and commercial instruments in the
name of Kilgo.

“(e) Buyer will arrange for sufficient funds to enable Kilgo to
effectively prosecute its business activities in an efficient and
profitable manner. Buyer is specifically granted the sole and ex-
clusive right to determine the extent to which it shall trade, sell,
purchase and lease equipment as in its opinion is for Kilgo’s best
interests.

“(d) Buyer agrees that during the period this temporary
management control remains effective it will not permit the net
deficit of Kilgo to increase by more than $100,000 in excess of the
net deficit existing as of the close of business or the date Buyer
50 assumes management control. In computing any such net deficit
of Kilgo, usual and applicable accounting principles and proce-
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dures shall be followed. If said net deficit should increase by more
than $100,000 and if this agreement shall not be consummated,
then said additional deficit over and above said $100,000 as ad-
justed shall be paid by Buyer to Kilgo.

“(e) Tt is further agreed that in consideration of the stock
purchase hereinbefore set forth, Buyer shall receive no compensa-
tion for its services hereunder, except that it may charge to Kilgo
the actual out of pocket travel expenses its management may incur
in performing their duties in connection with Kilgo.”

This contract was signed as follows:

“By: (s) Bensamin O. Jounson
Attorney for Sellers.

Tr1-StaATE MoTOR TRANSIT COMPANY
{Formerly Westport Properties Cor-
poration).

By: (s) Georce F. Bovp
President and Treasurer.”

Beneath the signature of George F. Boyd on this contract appears the
following:

“I, the undersigned Paul L. Andrews, being the owner of the
remaining 158 shares of the outstanding stock of Kilgo Motor
Freight, Inc., covered by the foregoing agreement, do hereby con-
sent to and concur in the foregoing agreement.

(s) PaurL L. ANDREWS”

This contract was negotiated, drafted, and executed in Johnson’s office
in Spartanburg, South Carolina.

In this contract the parties agreed in order to facilitate the transfer
of the 210 shares of Kilgo stock owned by plaintiff and the other per-
sons or corporations, designated as the sellers, to Tri-State that an
escrow arrangement will be established with the American Commercial
Bank of Charlotte, North Carolina, subsequently merged into the
North Carolina National Bank, as escrow agent for the parties to the
contract. This escrow arrangement provided as follows:

“The Sellers will deposit with the Escrow Agent their certificates
for the 210 shares duly endorsed for transfer with necessary stock
powers attached. The escrow arrangement shall make provision
for delivery of said shares to Buyer on full and final payment of
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the purchase price to the Escrow Agent. The Buyer will forthwith
deposit with the Escrow Agent the amount of $25,000 in cash or
U. 8. Government securities of equal amount having a maturity
of not greater than one year from date of this agreement. The
Buyer’s deposit shall be applied to the payment of the first install-
ment of the purchase price due on the closing date. In event of
final denial of approval of this agreement by ICC, then the
escrowed deposits shall be returned to the respective parties.”

An escrow arrangement as specified in the contract was executed by the
parties on the same day the contract was executed by them.

On 25 August 1960 Tri-State filed with the Interstate Commerce
Commission, Washington, D. C., an application, under section 5 of
the Interstate Commerce Act, for authority to acquire control of Kilgo
Motor Freight, Inec., through ownership of capital stock. On the same
date Tri-State and Kilgo filed with the Interstate Commerce Commis-
sion an application for approval, under section 210 a(b) of the Inter-
state Commerce Act, of the temporary operation of motor carrier prop-
erties sought to be acquired under separately filed application under
section 5 of the Interstate Commerce Act.

On 12 September 1960 the Interstate Commerce Commission entered
an order granting Tri-State authority ‘“to assume temporary control of
Kilgo, through management, for a period not exceeding 180 days, be-
ginning with the date hereof, unless otherwise ordered, at a nominal
management, fee of $1 * * *.”

On 1 February 1961 the Interstate Commerce Commission entered
an order granting Tri-State authority to acquire control of Kilgo
through purchase of its capital stock upon the terms and conditions
agreed upon, and further decreeing that unless the authority herein
granted is exercised within 90 days from the date hereof, this order
shall be of no further force and effect.

On 28 September 1960 Tri-State sent George F. Boyd, its president
and General manager, to North Carolina to take over active manage-
ment control of Kilgo. From 28 September 1960 until 1 May 1961,
Boyd spent the majority of his time either in Charlotte, North Caro-
lina, or in South Carolina, or over the Kilgo operations in trying to
assist it in operations. Kilgo had an office in Charlotte. Boyd solicited
freight transportation business for Kilgo. He hired J. H. Santeen as
general sales manager for Kilgo. He hired Mr. Griggs as assistant man-
ager for Kilgo, fixed his salary, and Griggs worked under his direction.
After he took over management control of Kilgo, he negotiated a loan
from Farmer and Ochs for Kilgo, and requested a resolution from
Kilgo’s board of directors approving it, and received it. He bought
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several trailers for Kilgo while he was excereising temporary manage-
ment control, and requested approval by Kilgo’s board of directors for
such purchase, and received it. He negotiated the renewal of a note
upon which Kilgo was liable. While he was in temporary management
control of Kilgo, Tri-State loaned Kilgo over $273,000, which Kilgo
has never repaid. Boyd made recommendations to Kilgo’s board of
directors to improve Kilgo’s operations, and Kilgo’s board acted fa-
vorably upon his recommendations. He and Mr. Martin, safety man
and personnel man for Kilgo, who worked under his supervision and
control, had negotiations with a union representing Kilgo’s employees
in respect to a modification of the union contract. None of his recom-
mendations to IKilgo's board of directors were turned down by the
board when he asked for action, as he recalls. He gave Mr. Willis, an
employee of Kilgo, written instructions that a separate account be
maintained by Kilgo for taxes, and that moneys deposited in this ac-
count should not be used for any other purposes. He hired and set the
salaries for a number of Kilgo's employees. Boyd received no com-
pensation from Kilgo. Except for Boyd’s activities in respect to Kilgo’s
operations and management, Tri-State has not had any officer or em-
ployee in North Carolina, prior to a day or two before 1 May 1961 as
hereinafter set forth.

On Sunday prior to 1 May 1961, Boyd, Mr. Thompson, Tri-
State’s corporate counsel from Kansas City, Missouri, Mr. Morgan,
Tri-State’s Commerce Counselor from Oklahoma City, Oklahoma, and
a director of Tri-State, whose name does not appear in the record, had
a meeting with Benjamin O. Johnson, attorney for the sellers of 57%
of all the Kilgo capital stock outstanding, in Charlotte, North Caro-
lina. In this mecting the representatives of Tri-State stated that Tri-
State had serious financial difficulties that might prevent consummation
of the purchase by it of the control through stock ownership of Kilgo.
Johnson said he would confer with his people in South Carolina. The
next day in Spartanburg, South Carolina, there was a meeting between
Tri-State’s representatives, who had met with Johnson in Charlotte,
and Johnson and the selling stockholders of Kilgo he represented. In
this meeting Tri-State’s representatives explored the possibilities of
some means whereby assurances would be given by the sellers that
they would support Tri-State and Kilgo with freight and help Tri-
State overcome its financial troubles in closing the purchase. The sell-
ing stockholders of Kilgo gave Tri-State nothing specific in the way
of help. Whereupon, by letter dated 2 May 1961 from Oklahoma City,
Oklahoma, Tri-State notified Johnson that its available funds were
exhausted, and it could not consummate the purchase of the controlling
stock of Kilgo, and that it had notified the Interstate Commerce Com-
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mission that the purchase will not be consummated, and the temporary
management control is terminated.

Subsequent to 1 May 1961 Kilgo was placed or went into receivership.

(G.S. 55-144 reads: “Whenever a foreign corporation shall transact
business in this State without first procuring a certificate of authority
so to do from the Secretary of State * * *, then the Secretary of State
shall be an agent of such corporation upon whom any process, notice,
or demand In any suit upon a cause of action arising out of such busi-
ness may be served.”

The uncontradicted evidence is that Tri-State is a Delaware corp-
oration, and that it has never procured a certificate of authority from
the Secretary of State of North Carolina to transact business in North
Carolina. The parties stipulated that service of process was had upon
the Secretary of State of North Carolina, as provided by G.S. 55-146.
For the service of process in the instant case upon the Secretary of State
to be valid and binding upon Tri-State, two things must exist, by reason
of the express provisions of G.S. 55-144: (1) Tri-State must have trans-
acted business in North Carolina, and (2) the cause of action here
must have arisen out of such business. The provisions of G.S. 55-144
are not available for transitory foreign causes of action. RB. R. v. Hunt
& Sons, Inc., 260 N.C. 717, 133 S.E. 2d 644.

G.S. 55-144 went into effect 1 July 1957. G.S. 55-38, a comparable
statute in effect prior to 1 July 1957, required that a foreign corporation
be “doing business in this State,” and many of our decisions are un-
der G.S. 55-38. In respect to G.S. 55-38 and G.S. 55-144, the Court said
in Worley’s Beverages, Inc. v. Bubble Up Corporation, 167 F. Supp.
498: “However, it is generally considered that changing the statute
from ‘doing business’ to ‘transacting business’ only had the effect of
liberalizing the statute.”

In Lambert v. Schell, 235 N.C. 21, 69 S.E. 2d 11 (1952), the Court
said: “Doing business in this State means doing some of the things or
exercising some of the functions in this State for which the corporation
was created. Ruark v. Trust Co., 206 N.C. 564, 174 S.E. 441; Radio
Station v. Eitel-McCullough, supra [232 N.C. 287, 59 S.E. 2d 779];
Harrison v. Corley, 226 N.C. 184 [37 S.E. 2d 489]; and cases cited.
And the business done by it here must be of such nature and character
as to warrant the inference that the corporation has subjected itself to
the local jurisdiction and is, by its duly authorized officers and agents,
present within the State. [Citing authority.]”

In Ruark v. Trust Co., 206 N.C. 564, 174 S.E. 441, the Court said:
“The expression ‘doing business in this state, as used in C.S. 1137
[later G.S. 55-88], means engaging in, carrying on, or exercising, in this
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State, some of the things, or some of the functions, for which the corp-
oration was created.”

Ballentine, Law Dictionary, 2d Ed., defines the words “transacting
business within the state” as “The transaction within the state of some
substantial part of a party’s ordinary business, which must be continu-
ous in the sense that it is distinguished from merely casual or occasional
transactions, and must be of such a character as will give rise to some
form of legal obligations.”

What we have quoted above from the Lambert and Ruark cases as
to the meaning of the expression “doing business in this State,” as
used in G.3. 55-38, is also accurate as to the meaning of “shall transact
business in this State,” as used in G.S. 55-144. However, it is to be dis-
tinctly understood that no all-embracing rule as to what is the meaning
of “shall transact business in this State” is here formulated. This ques-
tion must be determined largely according to the facts of each indi-
vidual case rather than by the application of fixed, definite, and pre-
cise rules. Harrison v. Corley, 226 N.C. 184, 37 S.E. 2d 489 (1946).

“‘Presence’ in the state in this sense has never been doubted when
the activities of the corporation there have not only been continuous
and systematic, but also give rise to the liabilities sued on, even
though no consent to be sued or authorization to an agent to accept
service of process has been given.” International Shoe Co. v. Washing-
ton, 826 U.S. 310, 90 L. Ed. 95.

In Harrison v. Corley, supra, the Court held that when a foreign
corporation accepts the provisions of G.S. 55-38, by engaging in busi~
ness here without domesticating or appointing a process agent, “it can-
not, by the simple expedient of closing shop and departing this juris-
diction, withdraw that assent so as to defeat a suit instituted on a
cause of action which arose while it was engaged in business here.”

Generally, it has been held or recognized that the mere ownership
or control by a foreign corporation through a majority stock owner-
ship of the stock of another corporation which is doing business within
a state, either resident or domesticated, does not, in and of itself, con-
stitute doing business within the state by the foreign corporation for
the service of process so as to subject it to the state’s jurisdiction, where
the foreign corporation is not created for the very purpose of holding
such stock and the two corporations remain distinet entities. Steinway
v. Majestic Amusement Co., 179 F. 2d 681, 18 A.L.R. 2d 179, cert. den.
339 U.S. 947, 94 L. Ed. 1362; Annot. 18 AL.R. 2d 189, II § 3, where
many cases are cited; 18 Fletcher, Cyclopedia Corporations, §§ 8721,
8773 and 8774 (perm. Ed. Rev. 1955); 20 C.J.S., Corporations, § 1841;
23 Am. Jur., Foreign Corporations, §§ 374 and 375.
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However, where a foreign corporation acquires and holds controlling
stock interest in a domestic corporation, and comes into the state
where the domestic corporation is created and doing business, and there
itself by its officer or officers transacts business of the domestic corp-
oration and manages and controls its internal affairs, then such foreign
corporation is doing business within the domestic state and is subject
to the jurisdiction of its courts. Bergold v. Commercial Nat. Under-
writers, Inc., 61 F. Supp. 639; Bankers Holding Corp. v. Mayberry, 161
Wash. 681, 297 P. 740, 75 A L.R. 1237; 18 Fletcher, Cyclopedia Corp-
orations, § 8721, pp. 493-94, § 8773, p. 821 (Perm. Ed. Rev, 1955); 23
Am. Jur., Foreign Corporations, § 374, p. 362; 30 Mich. Law Review
1114. See Clover Leaf Freight Lines v. Pacific Coast Wholesalers
Ass’n, 166 F. 2d 626 (7 Cir. 1948) ; Groel v. United Electric Co., 69 N.J.
Eq. 397, 60 A. 822; Annot. 18 ALR. 2d § 6, p. 198; 60 Yale Law
Journal 908.

In Bankers Holding Corp. v. Maybury, supra, the Court said:

“We do not hold that isolated transactions, whether commercial
or otherwise, performed in this state by a foreign corporation con-
stitute doing business within this state. But we do hold that, where
a foreign corporation is formed for a particular purpose, to wit,
acquiring, owning, and voting a majority of the corporate stock
of other banking institutions, and comes into this state and carries
out the very purposes and objects for which it was created, it is
‘doing business’ within this state.”

Plaintiff assigns as error Judge Walker’s 3rd finding and conclusion
“that the evidence presented to the Court fails to show that the defend-
ant, Tri-State Motor Transit Company, during any relevant period,
engaged in transacting business in the State of North Carolina so as to
make it subject to the jurisdiction of the Courts of this State.” This
is not a finding of fact, but a pure conclusion of law. Judge Walker
should have found as facts from the evidence the authority vested in
Tri-State by the contract between the sellers and itself, which was con-
sented to and concurred in by Paul L. Andrews, as to temporary man-
agement control of Kilgo by Tri-State, and the authority vested in Tri-
State by order of the Interstate Commerce Commission as to temporary
control of Kilgo by Tri-State, and what acts Tri-State did when it came
into the State by its president and general manager Boyd, pursuant to
such authority, and assumed active control and management of Kilgo
in North Carolina, so that it can be determined upon the facts found
by him whether or not such activities by Tri-State in North Carolina
were ‘“‘substantial,” “continuous and systematic,” and “regular,” as
distinguished from “casual,” ‘“single” or “isolated acts,” and that Tri-
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State by such activities was transacting business in this State under the
relevant rules of law above stated, and within the intent and meaning
of G.8. 55-144.

Plaintifl assigns as error Judge Walker’s 4th finding and conelusion
“that no cause of action stated in the Complaint filed in this case arises
out of any business transacted by the defendant, Tri-State Motor Tran-
sit Company, in the State of North Carolina.” This is not a finding of
fact, but a pure conclusion of law. The written contract is not the
cause of action stated in the complaint, but breach in the performance
thereof. The judge should have found specifically the facts in respect
to the alleged breach of the contract, in order that it can be determined
upon the facts found whether or not plaintiff’'s cause of action arises
out of business transacted by Tri-State in North Carolina.

Plaintiff assigns as error his order dismissing its action and taxing it
with the costs. Judge Walker’s order dismissing plaintiff’s action is not
supported by determinative findings of fact on the crucial questions
presented for decision and it must be vacated, and the cause is re-
manded for further specific findings of fact, and then for the entry of
an order based upon the findings of fact and the conclusions of law
made from such findings of fact in accordance with law. Sizemore v.
Maroney, 263 N.C. 14, 138 S.E. 2d 803, and cases cited.

Error and remanded.

HALLIE N. HATLEY, Executrix oF CARL ALEXANDRA HATLEY, De-
CEASED; AND HALLIE N. HATLEY, Inpvipvarry v. FRANK SHELTON
JOHNSTON.

(Filed 23 July, 1963.)

1. Insurance § 9.1—
The creditor has an insurable interest in the life of the debtor, and as
between the creditor and an insured debtor, credit life insurance is col-
lateral security. G.8. 38195.2.

2. Chattel Mortgages and Conditional Sales § 11.1; Principal and
Surety § 10—

Where the chattel mortgagor sells the mortgaged chattel to a purchaser
who assumes the mortgage debt and pays installments thereon with the
assent of the mortgagee, the purchaser becomes liable on the debt as prin-
cipal and the original mortgagor becomes a surety, and if the original
mortgagor pays the debt he is subrogated to the rights of the mortgagee,
even without an assignment.
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3. Same; Subrogation—

Plaintiff’s evidence tended to show that her testator owned a vehicle sub-
ject to a chattel mortgage protected by a policy of credit insurance on his
life for which he paid the premiums, that testator sold the vehicle to a
purchaser who assumed the debt, and that upon testator’s death insured
paid to the mortgagee the balance of the mortgage debt. Held: Plaintiff’s
evidence makes out a cause of action against defendant in subrogation to
the rights of the mortgagee, since testator was a surety on the debt and
payment by insurer amounted to involuntary payment through testator’s
insurance.

4. Appeal and Error § 59—

A decision of the Supreme Court must be construed in the light of the
facts of the case in which it is rendered.

AppeaL by plaintiff from a judgment of compulsory nonsuit entered
at the close of her evidence by McLaughlin, J., September 1964 of
RocxinGHAM.

Guyn & Guyn by Julius J. Guwyn for plaintiff appellant.
Jordan, Wright, Henson & Nichols by Perry C. Henson for defend-
ant appellee.

Parxrr, J. Plaintiff’'s evidence and the allegations in her complaint
admitted to be true in the answer show these facts: She is the widow
of Carl Alexandra Hatley who died testate on 18 February 1963. She
is sole devisec and legatee of her husband’s estate under his will. She
instituted this action as executrix of his estate and individually.

For some 30 years she and her husband owned and operated in
Rockingham County a business under the name of Hatley Laundry and
Dry Cleaning Company. Prior to 25 January 1963 they owned a num-
ber of trucks, and employed a number of route drivers to pick up
articles to be laundered or dry cleaned, and then returned. Each driver
was paid a 21% commission on his route for pickup and delivery.

On 7 February 1962 Carl Alexandra Hatley, hereafter referred to as
C. A. Hatley, purchased from Johnson Chevrolet, Inc., a new 1962
model Chevrolet truck for a total time price of $2,887.60. The condi-
tional sale contract, which he executed and delivered to Johnson Chev-
rolet, Inc., to secure the time payments for the purchase of this truck
shows the following:

“Total Time Price (Sum of items 2 and 8) $2,887.60
1. Cash Sale Delivered Price 2,500.00
2. Total Down Payment Under Installment

Sale 550.00

3. Difference Between Items 1 and 2 1,950.00
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4a. Cost of Required Car Insurance 102.00
4b. Charge for Creditor Insurance on
Life of Purchaser 16.88
5. Other Charges $ o
6. Principal Balance (Items 3, 4a,
4b, 4c¢ and 5) 2,068.88
7. Finance Charge 268.72
8. Time (Deferred) Balance 2,337.60
Payable * * * in 24 installments of 97.40

each commencing March 24, 1962, and
on the same day of each successive month
thereafter.”

This conditional sale contract was assigned by Johnson Chevrolet, Inc.,
to General Motors Acceptance Corporation, hereafter called GMAC,
and thereafter the installment payments, which were paid, were paid
to that corporation.

The conditional sales contract on the back of the page contains Pro-
vision 9, reading in relevant part:

“If a charge for Creditor Insurance on the life of the purchaser is
included in Item 4b on the face of this contract, the purchaser
hereby specifically requests and authorizes the seller or assignee,
in its or their own name, to procure from the Prudential Insurance
Company of America insurance against the contingency of the pur-
chaser’s death occurring prior to the 15th day after the date herein
provided for payment of the final instalment hereunder * * *,
Such insurance shall be payable to the seller or assignee, or both,
in an amount equal to the balance remaining to be paid hereunder
on the happening of such contingency prior to termination of the
insurance * * *. The time price payable under this contract in-
cludes a charge for said insurance.”

Pursuant to the above-mentioned Provision 9 in the conditional sale
contract, GMAC procured from the Prudential Insurance Company of
Ameriea a certificate of insurance, which certifies that the life of C. A.
Hatley, “debtor under a certain instalment obligation as dated above
[2-7-62], has become insured under the provisions of Group Creditors
Insurance Policy No. GL-360 1zsued by” itself. This certificate of in-
surance states that the life insurance charge was $16.88. It obligates
Prudential immediately upon receipt of due proof in writing of C. A.
Hatley’s death prior to the termination of this insurance on his life to
pay to GMAC the amount equal to the balance remaining to be paid
under the installment obligation and unpaid.



76 IN THE SUPREME COURT. [265

HATIEY v. JOIINSTON,

A certificate of title to this Chevrolet truck was issued to Hatley
Laundry and Dry Cleaning Company by the Commissioner of Motor
Vehicles, which showed GMAC as a lienholder.

Prior to 1 February 1963 C. A. Hatley decided to sell all the trucks
owned by his wife and himself and used in the operation of their
laundry and dry cleaning business to their route drivers, and in consid-
eration of their operating their own trucks to pay them a 409 commis-
sion for pickup and delivery, instead of the 21% they were paying when
they furnished the trucks.

Defendant Johnston had been working for them for 16 or 17 years,
and was operating as a route driver the 1962 Chevrolet truck which
C. A. Hatley had purchased from Johnson Chevrolet, Inc., as above
set forth. The Hatleys had made installment payments to GMAC on
this truck, but had not paid the installment payments due in December
1962 and in January 1963, and on 1 February 1963 the installment pay-
ments unpaid on this truck under the conditional sale contract amounted
to $1,363.60. The valuc of this truck at that time was $1700 or $1800.
About 1 February 1963 C. A. Hatley and defendant Johnston entered
into a contract providing that Hatley sell to him this Chevrolet truck,
and that Johnston should pay him for it $400 and assume and pay the
monthly installments on it as set forth in the conditional sale contract.
Defendant Johnston paid C. A. Hatley $400 on the purchase price of
this truck. On 1 February 1963 C. A. Hatley gave defendant Johnston
a writfen power of attorney to apply for a certificate of title to this
Chevrolet truck.

Before defendant Johnston paid GMAC any installment pavment,
C. A. Hatley died on 18 February 1963. On 4 March 1963 Prudential
Insurance Company, as it was obligated to do by the provisions of its
certificate of insurance issued to GMAC on the life of C. A. Hatley,
paid to GMAC the sum of $1,363.60, which represented the amount of
unpaid installments at the time of C. A. Hatley’s death on the time
price of the Chevrolet truck under the conditional sale contract. Van
York, an employce of GMAC in Greensboro, testified: “There was a
rebate due as a consequence of the prepayment of the deferred install-
ments when the $1,363.60 was paid from the insurance. A rchate of
$62.84 was rebated to the estate of Carl Alexandra Hatley, * * %
When we received that money, we pulled this certificate of title and
marked the lien paid in full.”

On 5 March 1963 defendant Johnston applied to the Department of
Motor Vehicles for a new certificate of title to himself as purchaser of
this Chevrolet truck, in which he stated that he had acquired this
Chevrolet truck from Hatley Laundry and Dry Cleaning Company,
and that he placed this vehicle in operation in North Carolina on 1
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February 1963, and there was no lien on it. This was sworn to and sub-
scribed by him before a notary public on 5 March 1963. As a part of
his application for a new certificate of title to himself, defendant at-
tached to it an assignment of title by registered owner sworn to and
subscribed by him on 5 March 1963 before a notary publie reading as
follows:

“AssIGNMENT oF TITLE BY REGISTERED OWNER

“For value received, the undersigned hereby sells, assigns or
transfers the vehicle described on the reverse side of this certifi-
cate unto the purchaser whose name appears in this block and
hereby warrants the title to said vehicle and certifies that at the
time of delivery the same is subject to the lines [sic] or encum-
brances named in Section D, the purchaser's application for new
certificate of title and none other,

“Purchaser’s name and address:
Frank Shelton Johnston
429 High Street
Draper, North Carolina

“Date of sale: Feb. 1, 1963

“Seller's name and address:
Hatley Laundry and Dry Cleaning Co.
By Carl Alexandra Hatley
By Power of Attorney by:

s/ Frank Shelton Johnston
(PA attached)”

The certificate of title to this Chevrolet truck issued to Hatley Laun-
dry and Dry Cleaning Company submitted by defendant as part of
his application for a transfer of title to this Chevrolet truck to him-
self shows the following:

“FirsT LIEN:
Amount, $2338.56; Kind, Conditional Sale
Contract, Date 2-6-62; Lienholder, GMAC,
Greensboro, N. C.
ReLEASE oF FirsT LEASE [sic]
Date of Release: 3-4-63
Lienholder: GMAC

By: s/ C. G. Heath, Authorized
Representative”
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Over defendant’s objection plaintiff offered in evidence a written
agreement entered into on 28 February 1968 by and between Hallie N.
Hatley and defendant by the terms of which Hallie N. Hatley sold
this Chevrolet truck to defendant for the sum of $400, and defendant
agreed to operate it as a route driver to pick up and deliver articles
for Hatley Laundry and Dry Cleaning Company, which she continued
to operate after her husband's death, and if he decided to stop such
work that he would sell this truck back to her at the wholesale price
shown for it by the Blue Book. This agreement contains this language:
“This sale is subject to lien in favor of GMAC on this truck.” This
agreement was signed Hatley Laundry and Dry Cleaning Company by
Hallie N. Hatley, owner, and by defendant, and witnessed by D. Floyd
Osborne. Plaintiff testified: “In other words, the contract which I
signed with the routemen, including Mr. Johnston, on or about Feb-
ruary 28, 1963, was the contract that my husband had worked out with
all of these drivers prior to his death.” The trucks sold by C. A. Hatley
to the other drivers were old, and had no liens on them.

At the time of the trial defendant was operating this Chevrolet truck
as a route driver picking up and delivering articles for Hatley Laun-
dry and Dry Cleaning Company. After her husband’s death, plaintiff
asked defendant to pay her the balance of the installments that were
due on this Chevrolet truck at the time her husband died. All defendant
would say was, “it was his truck.” All defendant has paid for this
Chevrolet truck is $400.

From our considerable investigation of the authorities over the
United States, the neavest case we have found presenting a factual situ-
ation similar to the factual situation in the instant case is Kincaid v.
Alderson, 209 Tenn. 597, 354 S.W. 2d 775 (1962). The facts in the
Kincaid case, as zet forth in the opinion, are: In 1958 Clayton L.
Alderson and his wife, Barbara M. Alderson, purchased a mobile home
in Wichita Falls, Texas. At the time of this purchase they executed a
chattel mortgage on this mobile home to Commercial Credit Corpora-
tion to secure a note, payable to said corporation, in the sum of $6,-
439.20, which was payable in monthly installments of $107.32 over a
period of five years, The amount of these payments included premiums
on a life insurance policy issued to Commercial Credit Corporation on
the life of Clayvton L. Alderson, the maker of the note. This life insur-
ance was payable to the ecredit corporation in the event Clayton L.
Alderson died prior to the payment date of his note. In January 1960
the Kincaids purchased this maobile home from Alderson for $600 in
cash and assumed the payment of the balance due to the Commercial
Credit Corporation on the note executed by Alderson to secure the
purchase money chattel mortgage on this mobile home. At the time of
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the purchase by the Kincaids the balance due on said note was $4,-
892.80. In September 1960 Clayton L. Alderson was killed in Ger-
many. In due course the insurance company paid the balance due on
said note to Commercial Credit Corporation. The Kincaids instituted
an action against Barbara M. Alderson, the surviving mortagor, and
Commerecial Credit Corporation to quiet title to this mobile home and
to compel execution of clear title of it to them. The Kincaids’ bill was
demurred to by defendants on various grounds. The Chancellor sus-
tained the second ground of the demurrer which was that the Kin-
caids had not paid the $4,892.80, which was the balance due to the
credit corporation on the note executed by Alderson to secure the pur-
chase money chattel mortgage on this mobile home, as they had con-
tracted to do. The Supreme Court affirmed the order of the Chancellor,
holding that a chattel mortgagor, on whose husband’s life policy of in-
surance was taken and paid for by him in mortgagee's favor and who
sold chattel to plaintiffs under title bond obliging plaintiffs to assume
payments, was not required to execute clear title to plaintiffs upon hus-
band’s death and consequent payment of insurance to mortgagee, but
had a right of action against plaintiff as a surety who had discharged
his principal’s debt. The rationale of the Kwncaid decision is as follows:
The contract between the Aldersons and the Kincaids is nothing more
than an old-fashioned title bond. Such a bond gives the Kincaids an
equitable title converted into a legal title, upon the payment of the
consideration. Commiercial Credit Corporation had an insurable interest
in the life of its debtor, Clayton L. Alderson, so as to entitle it to
the proceeds of such insurance to the amount of its debt, including in-
terest, citing in support of such principle Appleman on Insurance Law
and Practice, Vol. 2, § 762, p. 88, and Couch on Insurance, Vol. 3, §
24:154 p. 266. The Court in its opinion said:

“When the Kincaids assumed the mortgage indebtedness of the
Aldersons on this mobile home they, that is the Kincaids, became
primarily liable to the mortgagee, owner of the debt, and the
Aldersons then occupied the legal status of a surety. Fulmer v.
Goldfarb, 171 Tenn. 218, 101 S\W. 2d 1108; Title Guaranty &
Trust Co. v. Bushnell, 143 Tenn. 681, 228 S.W, 699, 12 A L.R. 1512;
Merrimon v. Parkey, 136 Tenn. 645, 191 S.W. 327, and many
others. This proposition is annotated in 21 AT.R. 439, wherein it
is shown that most of the jurisdictions in the United States, in-
cluding Tennessee [also North Carolinal], have adopted this prop-
osition. In other words the Kincaids now become personally liable
for the debt.
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“When the Kincaids assumed payment of this debt they be-
came the principal debtor and the Aldersons became the surety
for the debt. Stone’s River National Bank v. Walter, 104 Tenn.
11, 55 S.W. 301; Sully v. Childress, 106 Tenn. 109, 60 S.W. 499,
and many others. By these undertakings the successive grantees
form a chain of labilities for the payment of the mortgage debt,
the last grantee being the principal debtor and the others surety.
See likewise Wright v. Bank of Chattanooga, 166 Tenn. 4, 57
S.W. 2d 800. An annotation on this subject is in 21 A.L.R., page
504, wherein cases from many jurisdictions are eited to support the
proposition. Thus it is that the Aldersons after this obligation had
been assumed by the Kinecaids are merely sureties and Kincaid is
the principal debtor. In other words the Commercial Credit Corp-
oration would have had an insurable interest in the Kincaids as
well as the Aldersons because they both, the Kincaids primarily
and the Aldersons now secondarily, were liable for this obliga-
tion.

“When thus a surety by his death through a valid life insurance
policy on his life has discharged the obhigation, this does not dis-
charge the obligation of the Kinecaids who are primarily liable. It
would be cxactly the same situation as if a surety on an obliga-
tion for any reason decided to pay off the obligation. This would
not release the principal debtor from his obligation, but it would
then be transferred to the surety who had discharged the obliga-
tion to release himself as surety. Thus by the death of Alderson
and his life insurance paying this debt it would merely transfer the
debt of the principal obligator to the surety rather than to the
creditor. When the debt is thus paid the surety subrogated to the
rights of the creditor. Willis v. Davis, 3 Minn. 1. This payment
constitutes ‘an unjust enrichment of the principal’ who must ‘re-
imburse the surety to the extent of the enrichment.” Restatement
of the Law, Security, § 104. Comment on Subsection (2), page
279. The contract herein, quoted from extensively, makes no pro-
vision to the contrary but by the plain wording of this contract the
Aldersons or their heirs agrec when this obligation is discharged,
or put in a position where it can be refinanced, then they will con-
vey good title. There is nothing in this contract which would indi-
cate that if Alderson dies and the debt is paid through this insur-

ance that it would relieve the prineipal obligator,
#* * *

“Argument is likewise made herein in behalf of the Kincaids
that by this contract, assuming and agreeing to pay for this, that
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it amounted to an assignment of the Aldersons to the Kincaids of
this life insurance en Alderson’s life. This is an incorrect assump-
tion because the Aldersons had nothing to assign. The life insur-
ance was written for the benefit of the Commercial Credit Cor-
poration. They were the beneficiaries of the insurance on Alderson,
and Alderson had nothing to assign and by any contract that he
made he couldn’t make such an assignment.”

The writer of the opinion stated in effect that due to his interest in
the questions presented he spent several days in an independent investi-
gation before arriving at a conclusion, and that “from our investiga-
tion of the authorities over the United States the nearest case, and the
only one anywhere near the factual situation herein that can be found,
is that of Moneymaker v. Calloway, supra [9 Tenn. App. 348].” In our
opinion, the result reached in the Kincaid case is sound law.

Another case we have found in our investigation with a quite similar
factual situation to the factual situation in the instant case is Betts v.
Brown, 219 Ga. 782, 136 S.E. 2d 365, reh. den. 2 April 1964. This is a
summary statement of the facts in the Betts case, as set forth in the
opinion: Decedent L. Porter Betts conveyed land mortgaged to a
bank to Brown, who assumed payment of the mortgage debt. Brown
went into possession of the land, and so remains. Brown defaulted in
the mortgage payments. Decedent Betts and Brown then executed a
note to the bank in renewal of decedent’s original note to the bank.
At the same time, the bank procured two credit life insurance policies
on decedent Betts’ life for the amount of the debt. Brown then defaulted
on the renewal note, and decedent Betts died while payments on the
mortgage were still in default. After collecting on the insurance and af-
ter applying the proceeds from the insurance policies to the payment of
its debt, which was sufficient to satisfy it, the bank filed an interpleader
in the action of Betts v. Brown in the trial court to determine how it
should dispose of the mortgage note and deed. It was not alleged who
paid or agrecd to pay the premiums on thesc policics. Brown claimed
his obligation on the debt was cancelled by the payment of the insur-
ance by the insurer. Deccedent’s widow, to whom the entire estate of
her deceased husband had been set aside to her as her vear's support,
claimed payment by the insurer was payvment by the insured deccdent,
and thus his estate was entitled to subrogation against the primary
debtor, Brown. The trial court entered judgment holding payment un-
der the credit life insurance policy cancelled Brown's obligation on the
note. The Supreme Court of Georgia reversed the trial court’s judg-
ment sustaining Brown’s demurrer and dismissing plaintiff’s claim, and
held that claim of the widow of deceased grantor whose death resulted
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in the involuntary payment of a debt to the bank by the insured with
the proceeds of a credit life insurance policy resulted in subrogation by
the mnsured’s estate against the assuming grantee, and stated a cause
of action to have money judgment against grantee who had agreed to
assume the indebtedness. The Court in itz opinion said: “Insofar as we
have found, the instant case is one of first impression.” In the Betts
case the Court, reasoned that the primary debtor, as a stranger to the
credit life insurance contract, could claim none of its benefits. To de-
termine what constitutes payment of the debt by the insured surety
in credit life insurance situations, the Court relied upon the Georgia
Insurance Code, in eoncluding that payment by the insurer is payment
by the insured surety. In our opinion, the result reached in the Betts
case is sound. The Court in conclusion said:

“This brings about an equitable result, in keeping with the
purpose and principles of subrogation. What Betts and Brown
originally agreed upon takes place. Brown has his portion of the
land in return for paying the balance of the agreed consideration,
the indebtedness which he assumed. Betts (as succeeded by Mrs.
Betts) receives what he bargained for, in that the debt on the en-
tire tract of land, the portion he retained and the portion he con-
veyed to Brown, is paid by Brown. There is no unjust enrichment
of Mrs. Betts because she receives money in addition to the debt
being paid. If Brown had paid the indebtedness as he promised
to do, the bank could not have declared the entire amount due and
applied the insurance proceeds to pay it.”

The opinion in the Betts casc neither refers to nor cites the Tennessee
case of Kincaid v. Alderson, supra.

G.S. 58-195.2 states: “Credit life insurance is declared to be insur-
ance upon the life of a debtor who may be indebted to any person,
firm, or corporation extending credit to said debtor.” This statute was
enacted in 1953. As a creditor of C. A. Hatley, GMAC had an insur-
able interest in his life. Muiller v. Potter, 210 N.C. 268, 186 S.E. 350.
When, according to plaintiff’s evidence, her husband sold the Chevrolet
truck to defendant, and defendant assumed the payment of the unpaid
installment payments on it to GMAC, defendant became liable as
principal on this indebtedness to GMAC, and her husband became
liable as surety. GMAC could have sued defendant on his contract as
assumption. Miller v. Potter, supra; Rector v. Lyda, 180 N.C. 577, 105
S.E. 170, 21 A.L.R. 411; 83 C.J.8,, Subrogation, § 37.

In 2 Jones on Mortgages, 8&h Ed., § 1125, it is said: “An indorser of
a note or surety of a debt, upon being compelled to pay it, is entitled
to the benefit of any security, as, for instance, a mortgage given by
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the principal debtor to the holder of the note, or debt to secure it.
Without any assignment of it, he is by foree of law subrogated to the
benefit of it.” Citing in support many cases from many jurisdictions,
including our case of Knight v. Rountree, 99 N.C. 389, 6 S.E. 762. See
Boney, Insurance Comr. v. Insurance Co., 213 N.C. 563, 197 S.E. 122,
for a discussion of the doctrine of subrogation.

In 50 Am. Jur., Subrogation, § 101, it is stated: “A mortgagor who,
after a transfer of the property or security, pays the debt secured by
the mortgage is entitled to be subrogated to the rights of the mort-
gagee under the mortgage, where the amount due under the mortgage
is taken Into consideration and deducted from the purchase price, or
where the purchase is simply of the equity of redemption.”

In 83 C.J.S,, Subrogation, § 37, it is said:

“Where a grantor, mortgagor, or chattel mortgagor conveys the
mortgaged property, and his grantee assumes payment of the mort-
gage, as between such parties the former becomes a surety and
the latter the prineipal debtor, and, in accordance with the gen-
eral rule, discussed infra § 47, that a surety who pays the debt
of the principal is subrogated to the rights and remedies of the
creditor, where the grantor or mortgagor or a chattel mortgagor
pays the debts secured, he is entitled to subrogation thereto, and
to all of the rights of the mortgagee, and may foreclose the mort-
gage for his own benefit, sue to recover the land, or sue the vendee
in an action at law for money paid.”

In 1bid, § 47, it is said:

“A surety, by payment of the debt of his principal at a time
when he is obliged to make payment, acquires an immediate right
to be subrogated, to the extent necessary to obtain reimburse-
ment or contribution, to all rights, remedies, and securities which
were available to the creditor to obtain payment from the person
or property of any person who, as to the surety is primarily liable
for the debt, or of a cosurety who is bound to contribute.”

Credit life insurance, as between the creditor and insured dcbtor, is
collateral security. Consequently, payment of the debt with credit life
insurance, when the insured authorizes the creditor to procure the
policy and pays the premium himself, is payment by the insured
debtor, just as payment with any collateral security is payment by the
owner thercof. The prescnce of an assuming grantee, who has no right
to change the beneficiary under the policy, and therefore no claim of
ownership, should not alter that result. 45 Texas Law Review (March
1965), p. 580, “Credit Life Insurance — Payment of Mortgage In-
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debtedness with Proceeds of Credit Life Insurance Inured to Insured
Mortgagor’s Widow in Her Claim for Subrogation Against Assuming
Grantee. Betts v. Brown, 219 Ga. 782, 136 S.E. 2d 365 (1964).”

Considering plaintiff’s evidence in the light most favorable to her,
it seems clear that the payment by the insurer of $1,363.60 under
credit life insurance on the life of C. A. Hatley, the premium on which
had been paid by him, and which represented the amount of unpaid in-
stallments on the Chevrolet truck at the time of C. A. Hatley's death
on the time price of the Chevrolet truck under the conditional sale
contract, was an involuntary payment, and should entitle insured’s
estate to subrogation against the assuming grantee. If such payment by
the insurer were allowed to cancel the primary defendant debtor’s obli-
gation, under the assumption agrecment entered into by him, the de-
fendant, the primary debtor, would in effect be made a beneficiary al-
though he has no insurable interest in the life of the insured. On the
other hand, if the creditor, GMAC, were given an absolute right to the
proceeds of the policy, independent of the debt involved, the public
policy limiting it to indemnification would be contravened, 45 Texas
Law Review, p. 580. In our opinion, and we so hold, plaintiff’s evidence
makes out a case against defendant entitling her husband's estate to
subrogation against him, the assuming grantee, and primarily liable for
the payment of the unpaid installments on the Chevrolet Truck at the
time of C. A. Hatley’s death, to obtain payment from him of the
amount pald by Prudential to GMAC in full payment of such unpaid
installment payments on the Chevrolet truck under the obligatory
terms of a credit life insurance policy on C. A. Hatley's life, the
premium on which was paid by C. A. Hatley, suflicient to survive the
challenge of a motion for a judgment of compulsory nonsuit.

Defendant relies upon Miller v. Potter, supra, which was decided by
a divided Court, three to two. This case is factually distinguishable
from the instant case. In that case the facts as stated in the opinion,
so far as relevant here, are as follows: On 15 October 1928 FHome
Mortgage Company loaned $3,000 to Nash and wife, secured by a deed
of trust on a house and lot. On 17 May 1929 Nash and wife conveyed
the house and lot to Miller, who, as part of the purchase price, “as-
sumed and agreed to pay” the deed of trust. On 11 June 1929, to better
secure the loan Home Mortgage Company, under the provisions of the
deed of trust, took out a 12-year term reducing policy of insurance on
Miller's life in the sum of $3,000, had itself made the beneficiary in
the policy, and paid the premiums thereon. On 8 September 1930 Miller
and wife conveyed the house and lot to Hatcher, who also assumed the
payment of the debt as Miller had done. On 19 September 1930 Hatcher
conveyed the house and lot to Potter and wife, who also assumed the



N.C.] SPRING TERXM, 1965. 85

HATLEY ©. JOlINSTOXN,

payment of the debt just as Miller and Hatcher had done. On 11 March
1933 Miller died. In December 1933 Home Mortgage Company collected
insurance in the amount of $2,475.39, marked the deed of trust paid,
and mailed it to Potter, who had it cancelled of record. Miller’s widow,
as administratrix of her deceased husband’s estate, and his only child
brought this action, inter alia, for subrogation to the rights of the
creditor Home Mortgage Company to that part of the insurance pro-
ceeds used in paving the indebtedness and to have the cancellation of
the deed of trust stricken out, to the end that Miller's estate should
hold the deed of trust as a valid lien against the house and lot. The
majority opinion states in part:

“However, while the debt of Miller’s estate was paid, neither
Miller nor his estate paid it, and since neither paid the debt, the
estate is not entitled to subrogation. * * * True, if Miller or his
estate had been compelled to pay the debt he or his representative
would have been subrogated to the rights of the creditor, the Home
Mortgage Company.”

The majority opinion held that Miller's estate was not entitled to be
subrogated to the rights of Home Mortgage Company as against the
later transferces of the equity, since neither Miller nor his estate paid
the mortgage debt.

Defendant in a memorandum of additional authority relies upon the
following statement in Insurance Co. v. Assurance Co., 259 N.C. 485,
131 S.E. 2d 36:

“Where, however, the insurance is procured by the mortgagee
pursuant to the authorization and at the expense of the mortga-
gor, no right of subrogation exists and the amount paid by the
insurer must be applied to discharge or reduce mortgagor’s obli-
gation to mortgagee.”

“The law discussed in any opinion is set within the framework of
the facts of that particular case * * * ‘It is platitude to say that
language wrenched from its context is apt to be misconstrued. Courts
repeatedly have held that the language of their opinions must be read
in conncction with the facts of the case in which the language was
used.” * * * Walter, Brief-Writing and Advocacy, pp. 78-9.” Light
Co. v. Moss, 220 N.C. 200, 17 S.E. 2d 10.

In Insurance Co. v. Assurance Co., supra, the question presented on
appeal for decision was: Should each of two insurance companies con-
tribute to the payment of the loss in the proportion which the sum
insured bears to the total insurance, or must plaintiff insurance com-
pany pay all the loss? The factual situation in that case was utterly
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different from the factual situation here. The statement in that case

relied on by defendant states correctly the law as applied to the facts
of that case, but it is not authority supporting defendant’s contention
that on the particular facts of the instant case Hatley’s estate here is

not entitled to subrogation against defendant.

The judgment of compulsory nonsuit below is
Reversed.

SECURITY NATIONAI, BANK OF GREENSBORO AS ADMINISTRATOR

c.T.A. oF THE ESTATH OF LOOMIS McA. GOODWIN, aNp as ADMINIS-
TRATOR c.r.A. of THE ESTATE OF HANNAH B. GOODWIN; ADE-
LAIDE GOODWIN LIPSCOMB, axp ANDREW W. GOODWIN v. THE
EDUCATORS MUTUAL LIFE INSURANCE COMPANY.

(Filed 23 July, 1965.)

1. Insurance § 2—

While the statutes prescribe qualifications and require the licensing of
jnsurance agents, G.S. 5840, G.8. 5841, an agent’s right to commissions is
not prescribed by statute but depends upon the contract between the agent
and the insurer, which contract must be interpreted in accordance with the
intent of the parties under the rules of construction applicable to contracts
generally.

. Same— TUnder the terms of agreement, insurer was liable for com-
missions on renewal premiums after death of the agent.

The agency contract in this case provided for cancellation by either party
upon thirty days’ notice and cancellation without notice for specified causes,
with a following provision that upon termination of the contract under the
prior provisions, insurer should have the option to purchase the agent’s
right to renewal commissions in accordance with a stipulated formula, and
then provided in an independent paragraph that if the insurer did not
exercise the purchase option the ageant should be entitled to receive com-
missions on renewal premiwms so long as the renewal premiums were paid
by insureds. Held: The contract dees not provide an option to insurer to
purchase the agent’s right to commissions upon termination of the contract
by the death of the agent, and the agent’s personal representative is en-
titled to recover commissions on all renewal premiums thereafter paid on
policies that had been sold by the agent, and another provision of the con-
tract that the company should pay the agent compensation during the con-
tinuance of the agreement does not alter this result, such provision being
read in context with the specific provisions for payment of commissions on
renewal premiums after the termination of the contract.
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Contracts § 12—
A contract must be construed as a whole, and a paragraph or excerpt
must be interpreted in context with the rest of the agreement.

Insurance § 2; Fiduciaries—

The relationship of debtor and creditor exists between an insurance
agent and insurer in regard to commissions due the agent, and ordinarily
the contract between them creates no trust relationship expressly or by
necessary implication.

Trusts § 14—

A constructive trust does not arise where there is no fiduciary relation-
ship and there is an adequate remedy at law, and niere silence of the
debtor and failure to disclose the facts to the person entitled to collect the
obligation, or even the debtor’s request of secrecy to a third person, does
not constitute fraud as the basis of a constructive trust when the facts are
equally available to the person entitled to collect the obligation.

Same; Insurance § 2—

An insurance agent’s personal representative had possession of the con-
tract between the agent and the insurer providing for the payment of com-
missions on renewal premiums. Held: The purposeful and deliberate failure
of insurer to disclose the facts in regard to the receipt of renewal
premiums does not create a consiructive trust in regard to the personal
representative’s right to collect the commissions on renewal premiums.

Seals—

Two or more persons may adopt the same seal, and where only one seal
appears on the contract between two parties, even when one of the parties
is a corporation, whether both intended to adopt the seal is a question of
fact, while whether the instrument is a sealed instrument is for the court.

Corporations § 21—

As a general rule a corporation may use or adopt any seal, and if it
adopts a seal different from the corporate seal for special occasions or if it
has no corporate seal, the seal adopted is the corporate seal for the time
and the occasion. G.S. 53-17(3).

Limitation of Actions § 17—

The burden is upon plaintiff upon defendant’s plea of the applicable
statute of limitations to prove that the action was commenced within the
time limited, including the burden of proving that defendant adopted the
seal affixed to the instrument, or other facts and ecircumstances, when re-
lied on by plaintiff to repel the three-year statute pleaded. and when neither
the referee nor the court finds the crucial facts in regard thereto, the cause
must be remanded.

Appeal and Error § 55—

Where the conclusions of law are not supported by findings of the cru-
cial facts, the cause must be remanded.
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11. Reference § 9—

Where the Supreme Court remands a cause for necessary findings of fact,
the Superior Court may make its own findings or may recommit the cause
to the referee for further hearing and findings.

ArpraL by plaintiffs and defendant from McKinnon, J., December
1964 “A” Civil Session of WAKE.

Adams, Kleemeier, Hagan & Hannah and Allen Langston for plain-

tiffs.
Lassiter, Leager, Walker & Banks for defendant.

Moorg, J. This is a civil action for recovery of insurance agent’s
commissions on renewal premiums paid on insurance policies — the
commissions are allegedly due and owing by defendant to the estate
of Loomis McA. Goodwin, deceased.

Educators Mutual Life Insurance Company (Company)}, a foreign
corporation with its principal office at Lancaster, Pennsylvania, was
at all times mentioned herein licensed to do business in North Carolina
and maintained an office in Raleigh. Loomis MecA. Goodwin (Agent)
was a licensed general insurance agent, G.S. 58-39.4(c). Said Company
and Agent on 16 May 1950 entered into a contract under which Agent
engaged to procure on behalf of Company policies of health, accident
and hospitalization insurance in North Carolina. A substantial volume
of business was written, particularly group insurance covering members
of the North Carolina Bar Association and insurance covering em-
ployees of the Olivia Raney Library. With the consent and approval
of Company several sub-agents were appointed to assist Agent with
the business, and they shared in Agent’s commissions. Agent was al-
lowed a commission on the initial premium and a smaller commission
on each renewal premium. Policy-holders paid premiums directly to
Company’s North Carolina office. Commissions were sent monthly to
Agent and sub-agents, as per their agreements for division of the com-
missions. Agent died 2 March 1953. Thereafter, sub-agents’ shares of
the commissions were sent to them, but no further commissions were
sent to Agent or his personal representative,

On 3 Dcecember 1958 this action was instituted by the administrator,
c.t.a., of Agent's cstate and the persons entitled to the assets of the
estate to recover the commissions which had accrued after Agent’s
death and which were retained by Company. The complaint alleges that
plaintiffs are entitled to recover commissions on renewal premiums in
the sum of $22,381.25 with intercst from 5 June 1956, and, for a second
cause of action, that Company holds the commissions in trust for



N.C] SPRING TERM, 1965. 89

Baxnk v. INsuraxce Co.

plaintiffs. Defendant, answering, denies that it is obligated to pay such
commissions in any amount, denies any trust relationship, and pleads
the 3-year statute of limitations, G.S. 1-52.

A compulsory reference was ordered. The referee heard and con-
sidered evidence and stipulations of the parties, and filed his report on
4 May 1964. He decided that plaintiffs are entitled to judgment for
$18,106.25 with interest from 5 December 1956. Defendant filed ex-
ceptions.

In superior court trial by jury was waived. The judge considered
the exceptions, affirmed referee’s findings of fact, made conclusions of
law, and entered judgment in favor of plaintiffs in the sum of $5,-
359.54 with interest at the legal rate from 5 December 1956. All parties
filed exceptions and appeal.

We do not deem it necessary or desirable to encumber the Reports
with a complete summary of the pleadings, full recital of the evidence
and stipulations, tedious review of the proceedings had, recital of ref-
eree’s findings of fact, listings of the many exceptions to the referee’s
report and to the judgment, and statement of all of the judge’s con-
clusions of law. Such of these matters as are essential to an under-
standing and solution of the ultimate questions raised by the appeals
will be set out in the discussions of these questions.

We now consider the legal questions in dispute.

(1). Did Agent’s right to commissions on renewal premiums sur-
vive his death so as to entitle his personal representative to an ac-
counting for such commissions on renewal premiums collected by the
Company after Agent's death?

The contract between Company and Agent was not terminated in
any manner prior to the latter's death. Before an insurance agent may
engage in the business of “writing” insurance, he must meet certain
qualifications, G.S. 58-41, obtain a license from the Insurance Commis-
sioner, G.S. 5840, and assume certain obligations and responsibilities
imposed for the protection of the public. His license to do business is
a valuable property right, but the duties and obligations which exist
between such agent and the company he represents are not specifically
fixed by statute. It is a well established general rule that the right of
an insurance agent to commissions on renewal premium depends upon
the terms of the contract between the agent and the insurance com-
pany, having in view the intent of the parties, the rules of construection
applicable in arriving at that intent, and the evidential circumstances
under which the right to such compensation is claimed or denied, as
such contract constitutes the guide for ascertaining, determining and
measuring the rights, duties and obligations of the parties. Wood v.
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Insurance Co., 206 N.C. 70, 72, 173 S.E. 34; 163 A.L.R. 1470; 136 A.L.R.
160; 79 A L.R. 475,
The pertinent parts of the subject contract are:

“1. Durmes: ... Company hereby appoints said Agent its
agent for the purpose of soliciting, procuring, and transmitting to
Company applications for its Commercial Division Health, Acci-
dent and MHospitalization Insurance policies, delivering policies,
collecting and paying to Company the premiums on insurance so
effected, and performing such other duties as may be required by
the Company.”

“4. Compensarion: Company will allow Agent, during the
continuance of this agreement, and agent will accept as full com-
pensation for all services performed and expenses incurred in work
hereunder, the following commissions (subject to the provisions
of . .. 9 hercof) upon premiums received by Agent on business

.

written by him . . .:

(A schedule of commissions on initial premiums and on
renewal premiums is set out.)

“9 CoMPANY — ReservEp Ricurs: Company reserves the
right to withdraw authority from Agent to write any classifica-
tions of ricks or policy forms at any time without previous notice

and to amend the commission rates specified in . .. 4 hereof,
with respect to new policies issued, and renmewals . . . received
(whether before or after termination of this contract) after such
amendment/s"”

“19. TrerMINATION: PurcHASE: CoNTINUING COMMISSIONS:
Recorps:

“A. This contract may be cancelled by either party, without
assignment of cause, upon thirty days’ prior written notice to
the other; and in case of Agent’s incapacity, insolvency, fraud,
breach of contract provisions, or inability to retain necessary li-
cense from governmental authorities, or in case the Company
should deem it advisable, because of unfavorable legislation or
other reasons, to withdraw its business from the territory . . .,
this contract may be cancelled by Company at any time there-
after, without previous notice. . . .”

“B. Upon termination of this contract under any of the pro-
visions of the foregoing . . . paragraph, Company should have
the option, exercisable by notice given to Agent at any time
within 60 days after termination to purchase all of Agent’s
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rights in and to Company business (including expiration and
other records, goodwill, rights to renewal commissions, and any
other items in which Agent may be considered to have any
property or interest) and Agent shall sell and transfer the same
to Company for a price equal to the commissions specified in
. . . 4 hereof on the entire renewal premium income received by
the Company from Agent’s business so purchased, during each
month for a period of eighteen consccutive months immediately
following the month of termination, payable at the end of each
month. . . .”

“If Company shall not exercise the foregoing purchase option,
Agent shall be entitled to receive from Company the same amount
of renewal commissions as specified in . . . 4 hereof (subject to
any reduction under the provisions of . . . 9 hereof which may be
made applicable to all of the Company’s other Agents of the same
type and class as Agent under this contract) less a service charge
equal to 10% of renewals received by Company after termination
on policies previously written by Agent, so long as said policies
continue to be renewed and so long as renewal premiums paid by
Insured therefor aggregate Five Hundred ($500.00) Dollars per
calendar year . . .”

“C. Upon termination of this contract under any of the pro-
visions of this (contract) . .. Agent shall immediately return
to Company all policy forms and other blanks, supplies and
property which have been furnished by Company for transac-
tion of business hereunder.”

It is our opinion, and we so hold, that under the terms of the contract
Agent’s estate was entitled to commissions on renewal premiums col-
lected by the Company after the death of Agent. The third paragraph
of section 12 of the contract — the paragraph not designated by a letter
— determines the right to these commissions. It is clear that sald para-
graph is independent of paragraphs A, B and C of section 12 and fixes
the rights of Agent to commissions, after termination of the contract,
in all situations to which paragraph B is not applied. The form in
which section 12 is cast in the original contract and in the original
record on appeal is significant. The third paragraph of section 12 is
not indented as are paragraphs A. B and C, 7.e.. its left margin is well
to the left of the left margins of paragraphs A, B and C— thus it is
set apart and is not dependent upon paragraphs A, B and C. The
heading of section 12 contains four titles, one for each paragraph, and
the title for the third paragraph is, significantly, “Co~xtinvuine Com-
missions.” Under paragraph B, if Agent voluntarily cancels the con-
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tract or if the Company cancels without assignment of cause or for
any of the causes set out in paragraph A, the Company has the option
to require Agent to sell and transfer his commissions on renewal prem-
iums to the Company upon the terms stated in paragraph B. This op-
tion does not, of course, exist in a situation where the contract termi-
nates by death of the agent. There is good reason for the existence of
such option in cases of voluntary cancellations by Agent or the Com-
pany. Upon termination of the contract of a living agent, such agent
will most likely continue in the insurance business and represent a
competing company. It is therefore important that there be a definite
and enforceable plan for a speedy settlement between Agent and Com-
pany. No such reason exists when a contract is terminated by death.
Therefore, the contract does not provide an option for purchase in case
of termination by death. Such option does not apply in the present
case. Therefore we may disregard the clause at the beginning of the
first sentence in the third paragraph of section 12, to wit: “If Company
shall not exercise the foregoing option.”” After eliminating this clause
as inapplicable to Loomis MecA. Goodwin, the said third paragraph
reads (eliminating matters not essential to the decision of the question
involved) as follows: “Agent (Loomis McA. Goodwin) shall be en-
titled to rcceive from Company the same amount of renewal commis-

sions as specified in (section) . . . 4 hereof . . . less a service charge
. after termination on policies previously written by Agent, so long
as said policies continue to be renewed. . . . (According to a specific

declaration in the naming clause the word “Agent” when used in the
contract refers to Loomis McA. Goodwin.) Thus, the estate of Good-
win was entitled to receive the commissions after termination of his
contract by death. The “service charge” is, of course, to compensate the
Company for loss of the services of Agent after termination. It will be
noted that the declaration of the right of Agent to receive commissions
after termination is not limited to any particular mode of termination.
And there is no provision that an agent whose contract is terminated
by death shall not have that right.

Our interpretation of the contract, based on the third paragraph of
section 12, is consistent with all other provisions of the contract. In
paragraph B of section 12 the Company’s option is “to purchase all of
Agent’s rights . . . (including . . . rights to renewal commissions.

. .)” No such expressions as “if any” or “which he may have” are
used in connection with renewal commissions — the existence of such
“rights” is acknowledged and rccognized. Furthermore, the “price” for
all of Agent's rights purchased, including “goodwill” and other prop-
erties, is payment of commissions to Agent for 18 months, if the op-
tion iz exercised. We also call attention to section 9 of the contract in
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which the Company is given the right to change the rate of commis-
sions from time to time. The Company is given the right “to amend
commission rates . . . with respeet to new policies issued, and re-
newals . . . received (whether before or after termination of this con-
tract).” Here again the right to renewal commissions “after termination
of the contract” is recognized.

In contending that Goodwin had no right to renewal premiums after
his death terminated the contract, defendant Company relies on the
provisions of section 4, entitled “ConPensaTioN,” and particularly the
italicized words in the following sentence: “Company will allow Agent,
during the continuance of this agreement, and Agent will accept as full
compensation for all services performed . . . the following commis-
sions. . . .7 If section 4 1s considered alone and without regard to other
provisions of the contract, it is susceptible of the construction urged by
defendant, and it would seem that commissions are payable only dur-
ing “the continuance” of the contract. But when considered together
with the other provisions of the contract discussed above, the fallacy
of defendant’s interpretation and the meaning of the provision become
clear. “During the continuance of the agreement” compensation for all
services shall be as specified in section 4, but after termination of the
agreement compensation shall be as specified in the third paragraph of
section 12 or, if the right of option to purchase exists and is exercised,
compensation shall be as specified in paragraph B of section 12. “The
contract must be construed as a whole, and a paragraph or excerpt
must be interpreted in context with the rest of the agreement.” 1 Strong:
N. C. Index, Contracts, § 12, p. 585; Stanley v. Coz, 253 N.C. 620, 117
S.E. 2d 826; Robbins v. Trading Post, 253 N.C. 474, 117 S.E. 2d 438.

Section 3 of the contract, not copied above, provides that the rela-
tionship between Company and Agent shall be construed as that of
principal and independent contractor. The construction which defendant
Company places on the contract, with respect to Agent’s compensation,
is more consistent with employer-employvee relationship; the principal-
independent contractor relationship is in keeping with our interpreta-
tion. We note that Company, after the death of Agent, continued to pay
renewal commissions to the sub-agents.

The construction we place on the contract in this case and the rules
applied in construing same do not conflict with the prineiples stated in
Adickes v. Drewry, 171 N.C. 667, 89 S.KE. 23; Ballard v. Insurance
Company, 119 N.C. 187, 25 S.E. 956; Insurance Co. v. Williams, 91
N.C. 69.

(2). Does the Company hold the commissions on renewal premiums
collected since the death of Agent in trust for Agent’s estate?
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Plaintiffs urge that we adopt the holding of the Oklahoma Court in
General American Life Insurance Co. v. Roach, 65 P. 2d 548, in a
somewhat similar situation that the Company ‘“stood in a trust ca-
pacity” toward the agent, or, failing this, that we declare that a con-
structive trust arose by reason of the Company’s fraudulent intent to
withhold the fund and its failure to disclose facts which it was its duty
to reveal.

Company’s obligation to plaintiffs arose by virtue of its contract
with Agent. A contract to pay renewal commissions creates a debtor-
creditor relationship. Wood v. Insurance Co., supra. The contract con-
tains no provisions which create a trust relationship, expressly or by
necessary implication, running in favor of Agent as cestui que trust.

Mr. O. E. Stubblefield, State manager for the Company during the
life of the contract and for a period of time after Agent's death, testi-
fied that he reported Agent’s death to the Company and requested au-
thority to make settlement for renewal commissions with Agent’s estate,
there were several discussions and after some delay the president of the
Company finally gave him verbal instructions with respect to the mat-
ter. Stubblefield’s testimony on this point is: “. .. president . ..
called me and told me that the matter had been discussed further
among the people at the home office and suggested that I not contact
any of the Goodwin heirs. In fact, just don’t be around them or let
them see me . . . to stay away from the Goodwins. . . . He told me
(it had been) decided not to pay . . . his estate anything unless they
made a noise, and if they did we Would pay them a little something to
satisfy them.”

Plaintiffs’ evidence tends to show that the contract was in possession
of Agent’s personal representative during the administration of Agent’s
estate. Defendant offered evidence tending to contradict Mr. Stubble-
field's testimony in part. The referee found as a fact that the Company
concealed information from plaintiffs and such information was not
within the knowledge of plaintiffs. Referee concluded that the Company
held the commissions in trust for plaintiffs. The judge, however, con-
cluded that no trust arose.

“ .. a constructive trust ordinarily arises out of the existence of
fraud, actual or presumptive — usually involving the violation of a
confidential or fiduciary relation—in view of which equity transfers
the bencficial title to some person other than the holder of the legal
title.” Bowen v. Darden, 241 N.C. 11, 34 S.E. 2d 289. “The mere failure
to perform an agreement or to carry out a promise, or the failure to
pay a debt, cannot in itself give rise to a constructive trust, since such
a breach does not in itself constitute fraud or abuse of confidence, or
duty requisite to the existence of a constructive trust; but a breach of
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agreement or promise may in connection with other circumstances give
rise to such a trust.” 54 Am. Jur., Trusts, § 221, p. 171. A constructive
trust does not arise where there is no fiduciary relationship and there
is an adequate remedy at law. Atkinson v. Atkinson, 225 N.C. 120, 33
S.E. 2d 666. “It is generally held that mere silence does not constitute
fraud where it relates to particular facts and matters of such nature as
to be equally open to common observation or visible to the eye, or such
facts are discernible by the exercise of ordinary diligence, or where the
means of information are as accessible to one party as to another, . . .
a debtor (is not) bound to disclose to the ereditor or his personal repre-
sentative the fact of the indebtedness. . . . A request of secrecy to
a third person, who sustains to the transaction the mere relation of a
witness, does not constitute actionable fraud, at lcast where no applica-
tion appears to have been made to the witness to disclose the facts of
the transaction, and no misrepresentation appears to have been made
to the party in relation to them.” 23 Am. Jur., Fraud and Deceit, § 84,
p. 863.

No constructive trust arises upon the facts and circumstances here
presented. There was no fiduciary relationship; the relation was that of
debtor and creditor. The contract, which created the debt, was in the
hands of deceased Agent’s personal representative. Plaintiffs knew at
all times the nature of Agent’s business. There was no misrepresenta-
tion. The evidence shows nothing more than mere silence on the part
of the Company, albeit the Company purposely and deliberately re-
mained silent. As debtor, it was under no obligation to disclose the fact
of the indebtedness to Agent’s personal representative. Plaintiffs had
an adequate remedy at law.

(3). Is plaintiffs’ cause of action barred by the 8-year statute of
Iimitations, G.S. 1-52, except for commissions on renewal premiums paid
the Company during the three years next preceding the institution of
this action?

Agent died 2 March 1953; this action was instituted 3 December
1958. From the last sentence (not copied hereinabove) of the third
paragraph of section 12 of the contract, it appears that Company was
to make payment of commissions monthly. Defendant contends a
cause of action accrued as to each monthly payment upon failure of
the Company to make payment at the end of the month. Peal v.
Martin, 207 N.C. 106, 176 S.E. 2d 282, Defendant further contends
that a cause of action accrued to plaintiffs at the end of each month
after the death of Agent, each monthly payment was barred three years
after it was due and pavable and only such amount due plaintiffs as
has accrued within the three years immediately preceding the institu-
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tion of the action is recoverable. G.S. 1-52; Jennings v. Morehead City,
926 N.C. 606, 39 S.E. 2d 610; Robertson v. Pickerell, 77 N.C. 302.

However, both the referee and the judge concluded as a matter of
law that “The contract between Goodwin and defendant was under
seal.” The 10-year statute of limitations applies in an action ‘“upon a
sealed instrument against the principal thereto.” G.3. 1-47(2). Both
the Company and the Agent are principals with respect to the subject
contract.

For reasons which hereafter become apparent, we refrain from setting
out herein the evidence bearing upon the question whether the contract
was under seal as to the Company and the Agent, other than the execu-
tion clause of the contract, which is:

“In witness whereof, the parties hereto have executed the agree-
ment on the aforesaid date.

Eptcators MuTUuAL INSURANCE COMPANY
By J. Laurence Strickler,
President.
and A. A, Slater
Director of Agencies
Loomis MecA. Goodwin (SeAL)
Agent

Witness
0. E. Stubblefield.”

So far as the record before us discloses the only seal appearing on
the contract is that opposite the name of Loomis McA. Goodwin.
“ . . our Court has held that a seal appearing upon an instrument,
opposite the name of the maker, in the place where the seal belongs,
will in the abscnce of proof that the maker intended otherwise, be valid
as a seal.” McGowan v. Beach, 242 N.C. 73, 86 S.E. 2d 763; Allsbrook
v. Walston, 212 N.C. 225, 193 S8.E. 151; Bank v. Jonas, 212 N.C. 394,
193 S.E. 265. The law permits two or more obligors to adopt one seal,
and it will be the speeialty (scaled instrument) of all of them. Yar-
borough v. Monday, 14 N.C. 420; Pickens v. Rymer, 90 N.C. 282. The
burden is on the plaintiff to prove that the action accrued within the
time limited by the statute, and that defendant adopted the seal.
Sprinkle v. Sprinkle, 159 N.C. 81, 74 8.I%, 739; Pickens v. Rymer, supra.
Whether the defendant adopted the seal is a question for the jury.
Yarborough v. Monday, supra.

In Rusling v. Union Pipe & Const. Co., 39 N.Y.3. 216, affd. 53 N.I.
1131, corporate defendant and individual plaintiff executed a contract
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in the same manner as in the instant case, except there it was recited
that parties “have hereunto set their hands and seals.” The court said:
“. .. where several parties execute a paper, reciting that it is executed
under their seals, it is sufficiently sealed if one seal is affixed, because
all parties may adopt the same seal as their own. Van Alstyne v. Van
Slyck, 10 Barb. 383. This rule applies although one of the parties to
the deed be a corporation. A corporation, like an individual, may adopt
any seal that is convenient for the particular occasion. The only limi-
tation of the rule is that the seal adopted must be affixed as the seal of
the corporation.”

Purdon’s Pennsylvanian Statutes Annotated, Title 15, section 2852-
302, provides: “Subject to the limitations and restrictions contained in
this act or in its articles, every business corporation shall have power:
. .. (3) to have a corporate seal, which may be altered at pleasure,
and to use the same by causing it or a facsimile thereof to be impressed
or affixed, or in any manner reproduced.” North Carolina has a statute
to the same effect. G.S. 55-17(3). As a general rule, a corporation may
use or adopt any seal. If a corporation adopts a seal different from its
corporate seal for a special occasion, or if it has no corporate seal, the
seal adopted is the corporate seal for the time and the occasion. It has
been sald that a corporate seal may consist of anything found upon a
paper and which appears to have been put there by due authority or to
have been adopted and used by such authority as and for the seal of
the corporation. Whether an instrument is sealed is for the court; but
whether the seal affixed is the defendant’s seal is for the jury. 18 Am.
Jur., 2d, Corporations, 689-691.

The burden is upon plaintiffs to prove that the action accrued within
the time limited by the applicable statute, by showing that the Com-
pany adopted the seal appearing on the contract for the special occa-
sion or for all similar occasions, or that such seal became the seal of the
corporation by reason of some other rule of law, or that the regular
corporate seal was impressed or attached to the original of the con-
tract, or that there are facts and circumstances which exclude the opera-
tion of the 3-year statute, G.S. 1-52, other than the matter of a seal.
With respect to these matters, neither the referee nor the judge found
facts which support the conclusions that the contract was a sealed in-
strument and that the 3-year statute of limitations does not apply. Tt
is therefore necessary that the cause be remanded for findings of fact
on this particular phase of the case. Jamison v. Charlotte, 239 N.C.423,
79 S.E. 2d 797; McMillan v. Robeson, 225 N.C. 754, 36 S.E. 2d 235.

The superior court upon remand may make its own findings of fact
and conclusions of law, as to the appropriate statute of limitations, or
may recommit the cause to the referee for further hearing, findings,
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conclusions and decision, on this phase of the case.

When the appropriate statute of limitations has been determined, re-
covery shall be in accordance with the terms and provisions of the third
paragraph of section 12 of the contract and subject to the statute of
limitations if it bars any part of the recovery.

Plaintiffs shall pay one-half the costs of this appeal, and defendant
shall pay one-half.

Error and remanded.

WILLIAM M. WELLS, JR.; ALICE ELIZABETH WELLS ROMANEK; AND
JOSIE M. WELLS, GuarpiaN oF REDMOND S. WELLS, PLAINTIFFS V.
THE PLANTERS NATIONAL BANK AND TRUST COMPANY, As AN-
CILLARY ADMINISTRATOR OF THE EsTtATEs oF WILLIAM M. WELLS, SR,
AND PEARL KENT WELLS, AxD As TRUSTEE UNDER CERTAIN INTER VIVOS
TrusTs CREATED BY WILLIAM M. WELLS, SR., UNDER DATES OF FEBRUARY
4, 1956, anp FeBRUARY 6, 1956; LILLIAN KENT DICKENS; WALTER
GLASS KENT; AnND 8. GARLAND KENT, DEFENDANTS.

(Filed 23 July, 1965.)

1. Trusts § 6—

A trust providing that the net income therefrom should be paid to a
designated person for life and at the death of such person to his heirs does
not come within the Rule in Shelley’s Case, since the interest of the life
beneficiary is an equitable and that of the heirs a legal estate.

2. Wills § 83—

A devise of land to designated beneficiaries “to share and share alike” is
a devise in fee. G.8. 31-38.

8. Trusts § 6; Wills § 89— Power of disposition may be exercised
by changing the quality of the estate in remainder without chang-
ing identity of remaindermen.

By trust instruments and by will the owner of lands provided that the
income therefrom should go to a life beneficiary and at the death of the
life beneficiary should go in fee to two of hig children and in trust for the
life of the third child, remainder in this third to such child’s heirs, but
the instruments also provided that his wife, the life beneficiary in the main
instrument, should have the power to dispose of the entire corpus of the
trust by will with the same effect as if she were the owner of the corpus in
fee. By will the wife provided that the fee should go to testator’s children,
without making any provision for a trust estate for the third child. Held:
The third child took the fee in his share free from the trust as appointee
under the wife’s will.
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4. Estates § 4—

The common law rule of non-apportionment of rents between the life
tenant and the remaindermen has been amended in several respects by
statute, G.S. 42-6, G.8. 42-7, G.8. 344, so that when there is successive own-
ership under a trust or will or other instrument, the rents are to be ap-
portioned between the life tenant and the remaindermen. In re Estate of
Galloway, 229 N.C. 547, and Trust Co. v. Frazelle, 226 N.C. 724, distin-
guished in that in those cases the successive ownerships were not under a
trust, will or other instrument.

5. Same—

The land in question was held in trust for the payment of income to
trustor’s wife for life with remainder in fee to his children. At the time
of the death of the life beneficiary the lands were leased at a rental of one-
third of the sale price of the tobacco crops grown on the lands, to be paid
on the dates the tenants sold tobacco. Held: The dates of the sale of to-
bacco determine “periodic payments”, G.8, 374, for “fixed periods”, G.S. 46-6,
and therefore rents received for the year during which the life beneficiary
died are to be apportioned between the personal representative of the life
beneficiary and the remaindermen. The same rule of apportionment applies
to Federal Grain Program payments under 57 Stat. 301, § 131, which are in
effect payments of annual rent.

6. Same—

Upon the death of the life beneficiary of a trust, the ordinary expenses
incurred in the administration and management of the trust, including
charges for labor and supplies, building repairs, property insurance and
taxes, and trustee’s commissions, must be apportioned in the same percent-
ages as the apportionment of rents. G.S. 37-12(1).

ArpeaL by plaintiffs from Mintz, J., December 14, 1964 Civil Ses-
sion of NasH.

Action for a declaratory judgment: (1) to determine the distribu-
tion of income from farm leases made, during the life of the bene-
ficlary, by the trustee of an inter vivos trust known as the Pearl K.
Wells Trust; and (2) to construe the exercise of the power of appoint-
ment, by the beneficiary, over the remainder of the trust corpus.

The facts are not in dispute. Plaintiffs and defendants each moved
for judgment on the pleadings, which establish these facts: Plaintiffs,
William M. Wells, Jr., Alice Wells Romanek, and Redmond 8. Wells
(R. S. Wells) are children of the marriage of William M. Wells, Sr.
(Wells), now deceased, to Josie M. Wells. As a result of congenital in-
juries, R. 8. Wells is incompetent and brings his action by his guardian,
Josie M. Wells. In 1941 Wells obtained a divorce from Josie M. Wells,
and subsequently married Pearl K. Wells. To them no children were
born. By an instrument dated February 3, 1956, Wells created an
inter vivos trust for the benefit of Pearl K. Wells (Pearl K. Wells
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Trust). Defendant Bank was made trustee, with plenary powers to
preserve, manage, sell, rent (for a term which might run beyond the
duration of the trust), and exchange the trust property, which consisted
principally of farm lands, during the lifetime of Pearl K. Wells, who
was “‘entitled to all the income from the corpus of the trust.” The
trustee was empowered, if necessary, to invade the principal for her
support. At the death of Pearl K. Wells, Wells directed, by para-
graph 7 of the instrument, that the trust “shall be terminated and the
corpus remaining shall be equally divided among my three children,”
William M. Wells, Jr., Alice W. Romanek, and R. 8. Wells, “share
and share alike absolutely and in fee simple, this being a vested re-
mainder.” Notwithstanding this limitation over, Wells gave to his
wife “the power to dispose of the entire corpus of this trust, free of
the trust, by her will, but only by making specific reference to this
power, as she may see fit, with the same effect as if she were the owner
of said corpus free of the trust.” Wells reserved the right, by written in-
strument delivered to the trustee, to revoke or amend the trust at any
time during his life.

On February 6, 1956, Wells amended paragraph 7 of the Pearl K.
Wells Trust by a provision that the undivided interest of R. S. Wells
“in the trust assets remaining at the termination of the trust shall vest
in Planters National Bank & Trust Company of Rocky Mount, North
Carolina, as trustee for a trust known as the ‘R. S. Wells Trust’ created
by me on February 4, 1956, instead of the said R. S. Wells himself,
and subject to all the terms and conditions of the instrument creating
the said R. S. Wells Trust.” The instrument creating the R. S. Wells
Trust recited the handicap of the beneficiary and his need for assist-
ance in the management of his affairs. To insure his support, Wells
transferred to defendant Bank certain property, including farm lands,
and empowered it to operate, manage, sell, invest and reinvest, and
otherwise deal with the trust assets in its discretion during the lifetime
of R. S. Wells. The trustee was directed to pay him, in periodie in-
stallments, such sums as it deemed necessary for the proper support
of him, his wife, and his children, if any, by her. Upon the beneficiary’s
death the trustee was directed to pay his funeral expenses and to term-
inate the trust by conveying and distributing the trust assets to ‘“the
heirs and distributees of the said R. 8. Wells (excluding any adopted
child or children) as if the said R. S. Wells died intestate under the
intestacy laws of North Carolina.”

On February 2, 1956, Wells, by the “Mercer Farm Trust Indenture,”
created a trust similar to the Pearl K. Wells Trust and the R. S. Wells
Trust for the benefit of his first wife, Josie M. Wells, and R. 8. Wells
during the lifetime of Josie M. Wells and one year thereafter. At the
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end of the calendar year after the death of Josie M. Wells, defendant
Bank as trustee was directed to terminate the trust by conveying the
corpus to Wells’ three children, plaintiffs, in fee. On February 6, 1956,
Wells amended this trust, as he had the others, to direct a conveyance
of the share of R. S. Wells to defendant Bank as trustee of the R. S.
Wells Trust.

On February 4, 1956, the same day he created the R. S. Wells Trust,
Wells executed his last will and testament. In Item Four thereof he
“devised and bequeathed to the defendant, the Planters Bank and
Trust Company, as trustee under the Pearl K. Wells Trust, one-half
of the adjusted gross estate as finally determined for federal estate tax
purposes, less the aggregate value of other property which qualified for
the marital deduction. . . .” In the same item he referred to the power
of appointment he had given his wife in the instrument creating the
Pearl K. Wells Trust and stated, “These provisions are reimposed by
this will.”

In Item Five of the will, the residuary clause, he devised all the rest
and residue of his net estate to his three children, plaintiffs, share and
share alike in fee simple. By a codicil, dated February 6, 1956, Wells
amended Item Five to give the share of R. S. Wells in the residue of
his estate to defendant Bank as trustee to be managed and disposed of
under the terms of the R. S. Wells Trust.

On September 7, 1961, William M. Wells, Sr. died testate while re-
siding in Reno, Washoe County, Nevada. The primary administration
of his estate is being had there, with an ancillary administration in
North Carolina by defendant Bank. Subsequent to January 17, 1963,
First National Bank of Nevada, as the executor of Wells’ estate, by
agreement with defendant Bank, as trustee, allocated to the Pearl K.
Wells Trust, in satisfaction of the marital-deduction devise and be-
quest, certain farm lands located in North Carolina, including the farms
identified as the “Barron farm,” the “Kansas-Weaver-Langley farm,”
and the “Moore farm.” Although these farms were not officially allo-
cated until after the death of Pearl K. Wells, it is conceded that de-
fendant Bank, prior to the allocation and prior to her death, had, as
trustee of the Pearl K. Wells Trust, leased them.

On June 28, 1962, Pearl K. Wells died testate while a resident of
Reno, Nevada. Defendant Bank is the ancillary administrator of her
estate in North Carolina. By her will dated May 3, 1961, with specific
reference to the power of appointment given her by her husband, Pearl
K. Wells devised certain farm lands in North Carolina, including the
Barron, the Kansas-Weaver-Langley, and the Moore farms, allocated
to the Pearl K. Wells Trust, “to the three children of (her) husband
William Mercer Wells, share and share alike.”
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Defendant Bank, as trustee under the Pearl K. Wells Trust, leased
the Barron farm for the calendar year 1962 to John R. Highsmith, and
also leased the Kansas-Weaver-Langley farm for the calendar year
1962 to 8. R. Cockrell. Under these leases it was provided that defend-
ant Bank, as trustee-lessor, would receive as rent one-third of the to-
bacco crops harvested on such farms, which rents would be payable on
an ‘“‘as sold” basis at the warehouse in Rocky Mount. These leases also
provided that defendant Bank, as trustee-lessor, would be responsible
for certain expenses incurred in connection with the leased farms,
namely, maintenance expense, insurance on buildings, real-estate taxes,
and one-third of the expense incurred for lime and insurance on the to-
bacco crops. For the year 1962 these expenses amounted to $5,638.71.

After the death of Pearl K. Wells, the tobacco grown on the Barron
farm and on the Kansas-Weaver-Langley farm was harvested and
sold, and defendant Bank received the total sum of $19,262.88, one-
third of the sale proceeds. In addition to the foregoing sum, defendant
Bank received the sum of $293.84 under the Federal Grain Program
maintained on the Moore farm, of which it received $140.26 on March
24, 1962, and the balance of $153.58 on August 4, 1962.

A controversy immediately arose between plaintiffs and defendant
Bank, as ancillary administrator of the estate of Pearl K. Wells and as
trustee of the R. S. Wells Trust and the Pearl K. Wells Trust; and be-
tween plaintiffs and the three individual defendants, beneficiaries under
the will of Pearl K, Wells.

Plaintiffs contend: (1) They are entitled to the Federal Grain
Program payment of $153.58 which was made to the trustee after the
termination of the life estate. (2) The expenses of $5,638.71 “are not
the proper subject of apportionment” and “should be first paid out of
income realized by said trust,” including the income of $140.26 the
trust received from the Federal Grain Program on March 24, 1962.
(3) They are entitled to the whole of the tobacco rents in the amount
of $19,262.88, to the exclusion of the estate of Pearl K. Wells.

Defendants contend: (1) The sum of $293.84 received under the
Federal Grain Program belongs to the estate of Pearl K. Wells. (2)
Both the tobacco rent and the expenses should be apportioned equally
between plaintiffs and the estate of Pearl K. Wells.

A further dispute exists between plaintiff R, S. Wells and defendant
Bank, as trustee of the R. S. Wells Trust. He contends that his share in
the remainder of the Pearl K. Wells Trust passed direct to him in fee
under her will. Defendant Bank contends that his interest passed to it
as trustee of the R. 8. Wells Trust.

Judge Mintz allowed defendants’ motion for judgment on the plead-
ings and decreed, inter alia:
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“1, 'That the 1962 rents and profits from the Barron Farm, the
Kansas-Weaver-Langley Farm, and the Moore Farm, received by
The Planters National Bank and Trust Company, be apportioned
Seven Thousand One Hundred Five and 93/100 Dollars ($7,105.93)
to the Estate of Pearl K. Wells, Deceased, and the sum of Six
Thousand Eight Hundred Twelve and 08/100 Dollars ($6,812.08)
be apportioned to the plaintiffs, share and share alike.” (Plain-
tiffs’ recovery is one-half of the tobacco rents after deducting the
expenses; the estate’s recovery is that figure, plus the Federal
Grain Program payment.)

“2 That The Planters National Bank and Trust Company,
Trustee under the R. S. Wells Trust Indenture, is entitled to re-
ceive as an asset of the trust the undivided interest of R. S. Wells
in the Barron Farm, the Kansas-Weaver-Langley Farm, and the
Moore Farm, and any other property appointed to him by the will
of Pear]l K. Wells.”

Plaintiffs excepted to the signing of the judgment and appealed.

Poyner, Geraghty, Hartsfield & Touwnsend by Arch. E. Lynch, Jr.,
for plamtiffs, appellants.

Battle, Winslow, Merrell, Scott & Wiley by F. E. Winslow for de-
fendants, appellees.

Suare, J. In entering his declaratory judgment Judge Mintz noted
that the action involved two controversies: the first, between the plain-
tiff remaindermen and defendant Bank as ancillary administrator of
the life tenant, Pearl K. Wells, over certain rents and expenses for
1962; the second, between one of the plaintiffs, R. S. Wells, and defend-
ant Bank as trustee as to what estate he takes in the remainder of the
corpus of the Pearl K. Wells Trust. Judge Mintz recognized that there
is a misjoinder of parties and causes. His judgment recites that to this
misjoinder “no objection has been raised in the interest of convenience
and economy.” We shall first consider the question raised by defendant
Bank as trustee of the Pearl K. Wells Trust.

Did the interest of R. 8. Wells in the corpus of the Pearl K. Wells
Trust pass to him in fee, freed of the trust, as appointee under the will
of Pearl K. Wells? Or did it pass, under the terms of the inter vivos
trust, to defendant Bank as trustee for R. 8. Wells for life and at his
death to his heirs (excluding any adopted child) in fee? The answer
is that R. 8. Wells owns his share in fee, freed of the trust, as appointee.
By the terms of the instrument creating the Pearl K. Wells Trust, the
income beneficiary was given a general power of appointment to dis-
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pose of the corpus of the trust by her will just as if she herself owned
the corpus free of the trust. She could have appointed to her own
estate. Hicks v. Ward, 107 N.C. 392, 12 S.E. 318; 41 Am. Jur., Powers
$§ 4, 55 (1942) ; Simes & Smith, Future Interests § 875 (2d Ed. 1956).
Had Pearl K. Wells failed to exercise the power, the share of R. S.
Wells in the remainder of the corpus would have become, under the
terms of the trust instrument as amended February 6, 1956, a part of
the R, 8. Wells Trust. R. 8. Wells’ interest in this trust was an equitable
life estate. He was entitled to receive from the income or principal such
sums as the trustee should determine to be “necessary and proper” for
his support and that of his dependents. At his death the corpus of the
trust was given to his heirs generally. Since the interest of R. S. Wells
in the trust was an equitable one and that of his heirs a legal one, the
Rule in Shelley’s Case would have no application. Benton v. Baucom,
192 N.C. 630, 633, 135 S.It. 629, 631. By the exercise of her power of
appointment, Pearl K. Wells devised the remainder in all North Caro-
lina farm lands which constituted a part of the trust, with the exception
of one designated farm, “to the three children of (her) husband, William
Mercer Wells, share and share alike.” This was a devise of a fee to
each child. G.S. 31-38. By the exercise of her power of appointment she
did not disturb the vested remainder which William M. Wells, Jr. and
Alice Wells Romanek took under the Pearl K. Wells Trust, but she
converted R. 8. Wells’ interest in the remainder of the trust corpus
from an equitable life estate (via the R. S. Wells Trust) to a fee. Thus,
as to him she did not merely parrot the language of the trust. A different
estate passed to him through her exercising her power, to do which did
not require her, as defendant Bank contends, to divert entirely the in-
terest of R. S. Wells to another person. It is obvious that by her de-
vise of that property to R. S. Wells in fee, Pearl K. Wells changed, to
that extent, her husband’s plan that during the life of R. S. Wells de-
fendant Bank should manage the property the settlor had provided for
his son’s support. In 1956 he had expressed this intent in the instrument
creating the Pearl K. Wells Trust, the Mercer Farm Trust, the R. S.
Wells Trust, as well as in his last will. At the same time he gave her,
notwithstanding, specific power to change his plan with respect to the
corpus of the Pearl K. Wells Trust, even to the extent of substituting
other beneficiaries for his three children. She changed the plan for R.
3. Wells by language in her will which “is clear and has a recognized
legal meaning” leaving “no room for construction.” Rhoads v. Hughes,
239 N.C. 534, 535, 80 S.E. 2d 259, 259. Since she did so, the settlor’s
over-all intent, which defendant Bank stresses so forcibly, is quite ir-
relevant. We hold that R. S. Wells takes his interest in the corpus of
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the Pearl K. Wells Trust in fee simple as a result of the exercise of her
power of appointment,

Are the rents, in amount of $19,262.88, from the 1962 tobacco crops
raised on those farms which plaintiffs acquired as successors to Pearl
K. Wells subject to apportionment between them and the ancillary ad-
ministrator of Pearl K. Wells, the life beneficiary of the trust? Con-
tending that they are not, plaintiffs rely on In re Estate of Galloway,
229 N.C. 547, 50 S.E. 2d 563; Trust Co. v. Frazelle, 226 N.C. 724, 40
S.E. 2d 367, and other cases which apply the well-established rule that
“rent which is due at the time of the death of the lessor passes to his
personal representative for administration as an asset of the decedent’s
estate, while rent which becomes due after that becomes the property
of the heirs or devisees who are entitled to the reversion, as an incident
thereof.” Trust Co. v. Frazelle, supra at 728, 40 S.E. 2d at 371; accord,
32 Am. Jur., Landlord and Tenant § 457 (1941).

At common law where the landlord dies intestate between rent days,
there is no apportionment of rents which are unsevered and not then
due, and the right to all rent accruing after the decedent’s death de-
volves upon the heirs of the decedent lessor. 32 Am. Jur., Landlord and
Tenant § 448 (1941); 2 Mordecai’s Law Lectures 1367 (2d Ed. 1916).
“Thus, ordinarily, in the absence of statute, there is, upon the death
of a lessor, no right to an apportionment of rents to acerue as between
the administrator, executor, or trustee and the heir, devisee, or trust
beneficiary.” 32 Am. Jur., Landlord and Tenant § 457 (1941). (Italics
ours.) The rents were said to follow the reversion. Hence, where A
devised his personalty to B and Blackacre, rented to T and in 7s
possession as lessee, to C, and the rent on Blackacre fell due after A’s
death, C, not B, was entitled to all the rent, none of it being apportioned
to B as personalty owned by A at the time of his death. And where 4
died intestate, his heirs, not his personal representative, were entitled
to the whole of the rent. Interest, on the other hand, was apportionable
between persons successively entitled. 33 Am. Jur.,, Life Estates, Re-
mainders, and Reversions § 295 (1941).

The North Carolina legislature has in several respects amended the
common-law rule of non-apportionment. G.S. 42-6 provides that in all
cases where rents, or any other payments of any description, are made
payable at fixed periods to successive owners under any nstrument, and
where the right of any owner to recelve payment is terminated by a
death or other uncertain event during a period in which a payment 1s
growing due, “the payment becoming due next after such terminating
event shall be apportioned among the successive owners according to
the parts of such periods elapsing before and after the terminating
event.” .8, 37-4 makes the same rule applicable to the income from
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trusts. It provides, tnter alia, that whenever an income beneficiary shall
have the right to income from periodic payments, which include rent,
and such right was determined by death or otherwise at a time other
than the date when such periodic payments should be paid, “he or his
personal representative shall be entitled to that portion of any such
income next payable which amounts to the same percentage thereof as
the time elapsed from the last due date of such periodic payments to
and including the day of the determination of his right is of the total
period during which such income would normally accrue. The remain-
ing income shall be paid to the person next entitled to income by the
terms of the transaction by which the principal (trust) was established.”
G.S. 42-7 apportions rents on farm leases which it extends in lieu of
emblements, when the life tenant dies during the lease year. G.S. 374
brought the administration of trusts in harmony with the apportion-
ment prineiples of both G.8. 42-6 and G.S. 42-7.

The rule applied in In re Estate of Galloway, supra, and Trust Co.
v. Frazelle, supra, has not been changed by statute. These are of a genus
of cases which do not fall within any of the amendments to the com-
mon-law rule and in which, for that reason, the rent was held to follow
the reversion. In these cases the successive ownership is not under a
trust, G.S. 37-4, and not “under any instrument, or by any will.” G.S.
42-6. Where the predecessor owner had the fee prior to the execution of
the instrument under which the successive owners take, the former can-
not be said to own by the instrument, i.e., the deed, will or trust inden-
ture, by which the latter owners take. G.S. 42-6 by its terms makes pro-
vision for successive owners under the same instrument. For that reason
it applies to the rents involved here, and In re Estate of Galloway,
supra, and Trust Co. v. Frazelle, supra, are inapposite.

In addition to the two preceding cases and others of the same im-
port, plaintiffs say they rely strongly on the case of Phillips v. Gilbert,
248 N.C. 183, 102 S.E. 2d 771, a case which came up from Jones County.
The facts in that case are these: Testator devised his lands to the plain-
tiff as trustee for the benefit of testator’s son during his life and at the
son’s death, to the plaintiff in fee. Plaintiff never assumed the duties
of the trust. The son died December 28, 1956. Prior to his death his
guardian, the defendant, had leased the land for the crop year 1957 for
one-third of the crop., The defendant collected these rents, and the plain-
tiff sued for the landlord’s share of the rents and the immediate posses-
sion of the farm. The defendant alleged that the plaintiff had forfeited
his remainder by failing to execute his duties as trustee, and he coun-
terclaimed for reimbursement of expenses incurred during his ward’s
last illness. The trial judge held that the trust had imposed no active
duties upon the plaintiff and rendered judgment for the plaintiff on the
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pleadings. In affirming the judgment this Court, speaking through
Denny, J. (now C. J.), said that the ward “never had anything more
than a life estate in the premises involved in this action, and upon his
death the life estate was extinguished and the title to the premises
passed to the plaintiff in fee simple, free from the obligations of the life
tenant, except as to the rental agreement for the 1957 crop. It follows,
therefore, that since the rent for the crop year 1957 did not accrue under
the terms of the agreement until after the death of the life tenant, such
rent became the property of the owner of the reversion, to wit, the
plaintiff.” Id, at 188, 102 S.E. 2d at 774.

Neither the pleadings nor the briefs in Phillips v. Gilbert raised the
question of apportioning the rents, and apportionment was not an issue
between the parties to the action. The life tenant died December 28,
1956. G.S. 42-23, applicable to Jones County, provides that agricultural
leases for one year or from year to year shall be “from December first
to December first.” At the death of the life tenant, therefore, the lease
had run for 28 days, approximately a month. The ward’s personal rep-
resentative, the only person who could have raised the question of ap-
portionment or who could have collected the estate’s share of the rents
for those 28 days, was not a party to the action. Counsel either over-
looked this aspect of the case or deemed the amount involved ($133.00)
not worth the cost of an administration. As the case was constituted,
the decision was clearly correct. See the comment on Phillips v. Gilbert,
in 37 N.C.L. Rev. 423.

Phillips v. Gilbert does not upset the principles of apportionment
established by the legislature in G.S. 42-6, G.S. 37-4, and G.S. 42-7. To
bring about such a volte-face by a case which was actually concerned
with whether a trust was passive or active and in which there was no
issue as to apportionment, would be an unusual procedure indeed.

(G.8. 42-7 applies only to farm leases which are determined, inter alia,
by the death of a life tenant. Since the settlor authorized the trustee to
make leases bevond the term of the duration of the trust, the leases so
made did not terminate with Pearl K. Wells’ death. G.S. 42-7 does not,
therefore, apply, and Hayes v. Wrenn, 167 N.C. 229, 83 SE. 356, and
King v. Foscue, 91 N.C. 116 (the latter cited by defendants), allow-
ing apportionment under G.S. 42-7, are inapplicable.

The two leases sub judice were for the calendar year 1962. The rents
under them accrued from day to day throughout the term of the leases.
Pearl K. Wells died on June 28, 1962, while they were “growing due.”
Her right to receive the income from these rents was determined on that
day by her death. She and plaintiffs were successive owners under the
trust instrument. The rents reserved were % of the sale price of the
tobacco crops and were to be paid “at the warehouse” on the days the
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tenants sold tobacco. These sale days could not, of course, be designated
in the lease, but they were no less “fixed periods” within the meaning
of G.S. 42-6, and “periodic payments” within the meaning of G.S. 37-4.
We hold that under both G.S. 42-6 and G.S. 37-4, the 1962 rents from
the Barron and the Kansas-Weaver-Langley farms are apportionable,
48.77% to the ancillary administrator of Pearl K. Wells and 51.23% to
plaintiffs, 178 days of the period covered by the leases having elapsed
before Pearl K. Wells’ death, and 186 days after her death. Under the
statutes “rent is considered as accruing from day to day, and the right
to rent follows the ownership of the estate during the period when it is
earned by the property, and accordingly is apportionable in respect
of time.” 52 C.J.S., Landlord and Tenant § 531(b) (1947).

The next question is what disposition is to be made of Federal Grain
Program payments in the amount of $293.84, paid to defendant trustee
under 75 Stat. 301, § 131, for the withdrawal of acreage from the pro-
duction of certain grains during the crop year 1962. In effect, these
payments were the annual rent which the federal government paid the
trustee for 8.8 acres which it caused to be diverted from the growing of
corn on the Moore farm to a use or non-use designated by the govern-
ment. This rent was paid in two installments, pursuant to the law’s re-
quirement that payments in excess of 50% of any payments to pro-
ducers may not be made in advance of performance. The first install-
ment of $140.26 was paid prior to the death of Pearl K. Wells. The total
rent accrued from day to day under a contract which, the parties stip-
ulate, was for the calendar year 1962. Ordinarily, in the absence of
statute, as between persons successively entitled to rent there is no
apportionment of rent paid in advance. Annot., Apportionment of in-
come where right to income commences or ends during the accrual
period, 126 A.L.R. 12, 51; 32 Am. Jur, Landlord and Tenant § 455
(1941). G 8. 874 provides that “when the right of the first tenant ac-
crues at a time other than the payment dates of such periodic pay-
ments, he shall only receive that portion of such income which amounts
to the same percentage thereof as the time during which he has been so
entitled is of the total period during which such income would normally
accrue, . . .”" This provision requires the apportionment of the total
Federal Grain Program payments in the same percentages as the ap-
portionment of the tobacco rents.

Finally, the expenses in the amount of $5,638.71 will be apportioned
in the same percentages as the apportionment of the rents. G.S. 37-
12(1), (8). This sum represents ordinary expenses incurred in the ad-
ministration and management of the trust, including charges for mis-
cellaneous labor and supplies, building repairs, property insurance and
taxes, and trustee’s commissions. Rent of realty is income, G.S. 37-3(1),
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which is to be distributed to the person entitled “after payment of ex-
penses properly chargeable to it.” G.S. 87-12(1). Clearly, the trustee’s
expenses in raising the crop (labor and supplies) are properly charge-
able against the income derived from the sale of the crop and are prop-
erly apportioned. In addition, G.S. 37-12(1) requires regularly recur-
ring taxes, premiums on insurance, ordinary repairs, and trustee’s com-
pensation (except commissions computed on principal —not involved
here) to be paid out of income. These expenses are “considered” by the
statute, G.S. 37-12(8), to have accrued from day to day and are re-
quired to be apportioned on that basis “whenever the right of the tenant
begins or ends at some date other than the payment date of the ex-
penses.”

The judgment of Mintz, J., is vacated and the cause remanded for
the entry of judgment in accordance with this opinion.

Error and remanded.

NORTH CAROLINA TURNPIKE AUTHORITY, AN AGENCY OF THE STATE OF
NorTH CAROLINA V. PINE ISLAND, INC., A CorroratioN; W. N. SPRUILL;
STATE HIGHWAY COMMISSION, AN AGENCY OF THE STATE OF NORTH
CAROLINA; AXD THOMAS WADE BRUTON, INDIVIDUALLY, AND AS AT-
TORNEY GENERAL OF THE STATE OF NORTH CAROLINA.

(Filed 23 July, 1965.)

1. Constitutional Law § 7—

The General Assembly may not delegate its supreme legislative power
to any other branch of the State Government or agency, but as to specific
subject matter it may delegate a limited portion of its legislative power to
an administrative agency if it prescribes the standards under which the
agency is to exercise the delegated power. Constitution of North Carolina,
Art. I, § 8

2, Same—

The power delegated to the North Carolina Turnpike Authority to select
routes is no broader than like power delegated to the State Highway Com-
mission, and the statutes requiring that the Authority select routes with a
view to tolls for the payment of its bonds and the integration of toll roads
with the State highways, and insuring such integration by requiring ap-
proval of the Highway Commission, prescribe suflicient standards for the
exercise of the delegated power, G.S. 136-89.59.

8. Same—

The power delegated to the North Carolina Turnpike Authority to fix
tolls is required by statute to be exercised with a view to providing rev-
enue sufficient to pay the cost of maintaining and operating its projects and
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pay the principal and interest on its bonds, G.S. 136-89.69, and therefore the
act prescribes sufficient standards for the exercise of the delegated au-
thority.

. Same—

The power delegated to the North Carolina Turnpike Authority to issue
bonds and spend the proceeds thereof is limited by statute to the purpose
of constructing and maintaining toll roads as authorized by the statute,
G.S. 136-89.62(3), and therefore the statute prescribes sufficient standards
for the exercise of the delegated power.

Same—

The power delegated to the North Carolina Turnpike Authority to de-
termine points of ingress and egress on toll roads must be exercised by
the Authority to effectuate the purposes of the act, G.S. 136-89.63(10), and
therefore the statute prescribes sufficient standards for the exercise of the
delegated authority.

. Taxation § 2—

-1

Since bonds issued by the North Carolina Turnpike Authority are pay-
able by statutory restriction solely from tolls which may be collected from
those who elect to use the toll roads, G.S. 136-89.59, such bonds do not con-
stitute a debt of the State within the purview of Art. II, § 14 with regard
to the passage of revenue acts, or the purview of Art. V, § 4 in regard to
the increase of the public debt.

Statutes § 9—

If a statute within the power of the General Assembly to enact is ob-
jectionable as a local act relating to subjects enumerated in Art. II, § 29, of
the Constitution because its scope is limited by a particular section of the
act, the repeal of the limiting section validates the act in regard to its fu-
ture operation.

. Statutes § 2—

Even though a statute creating a turnpike authority limits the authority
to the construction, for the time being, of one toll highway, such act is not
a local act proscribed by Art. 1T, § 29, of the State Constitution, since even
one toll highway may be of statewide significance in developing and ren-
dering a section of the State accessible to motor traffic.

Highways § 6—

The North Carolina Turnpike Authority is empowered to construct a
toll highway in phases by constructing first a road with only one lane of
travel in each direction, with the other lanes and the center division to be
constructed later, since the provision of the statute that the authority con-
struct modern, express highways with safety devices including center di-
visions, ete., G.S. 136-89.59, is not a limitation of its power in this respect, it
being contemplated by the statute that the toll roads be constructed in
phases since it is provided that bonds for toll roads be authorized and is-
sued from time to time. G.8. 136-89.66.
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10. Statutes § 5—

The use of the word “including” in a statutory delegation of authority
does not necessarily restrict it to the matters enumerated in the inclu-
sion, and the doctrine of expressio wunius est exclusio alterius does not
ordinarily apply.

ArpEAL by defendants Pine Island, Inc. and W. N. Spruill from
Fountain, J., in Chambers, 29 December 1964. From CURRITUCK.

This action was instituted by the North Carolina Turnpike Au-
thority (Authority) under the Declaratory Judgment Act, Gen. Stats,,
ch. 1, art. 26, to determine: (1) the constitutionality of Sess. Laws
of 1963, ch. 757, codified as Gen. Stats., ch. 136, art. 6E (the Act); and
(2) whether, if the Act i1s constitutional, Authority can legally con-
struct a turnpike in two phases, the first phase being a two-lane high-
way with only one lane for traffic in each direction, the second phase,
multiple lanes in each direction. Authority is a body politic and corp-
orate created by the Act, which expressly constitutes it a public agency.

The legislative purpose in creating Authority is declared by G.S.
136-89.59 to be “to provide for the construction of modern highways
and express highways or superhighways embodying safety devices, in-
cluding center division, ample shoulder widths, long-sight distances,
multiple lanes in each direction and grade separation at intersections
with other highways and railroads, and thercby facilitate vehicular
traffic, provide better connection between the highway system of North
Carolina and the highway systems of the adjoining states, remove many
of the present handicaps and hazards on the congested highways in the
State and promote the agricultural and industrial development of the
State. . . .7 To effectuate this purpose, G.S. 136-89.63 empowers Au-
thority, inter alia:

“5. To construct, maintain, repair and operate turnpike proj-
ects at such locations within the State as may be determined by
the Authority and approved by the State Highway Commission.

. (N)o turnpike or toll road shall be constructed or operated in
this State unless and until a certificate of approval be first ob-
talned from the State Highway Commission certifying that the
operation of such toll road or turnpike will not be harmful or in-
jurious to the secondary or primary roads embraced in the system
of State highways;

“6. To issue turnpike revenue bonds of the Authority for any
of its corporate purposes, payable solely from the tolls and rev-
enues pledged for their payment, and to refund its bonds, all as
provided in this article * * *.”
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The Act provides that the revenue bonds issued under its grant of power
to Authority “shall not be deemed to constitute a debt of the State or
of any political subdivision thereof or a pledge of the faith and credit
of the State or of any political subdivision.” It requires a statement to
this effect on the face of every bond issued. G.S. 136-89.60. From funds
acquired under the Act, Authority is empowered to acquire by purchase
or condemnation such property of every kind as may be necessary for
the construction and operation of any approved project. G.S. 136-89.64.
It is also authorized to accept federal grants and, from any source, gifts
of land, money, or labor, G.S. 136-89.63(13), as well as ‘“to do all acts
and things necessary or convenient to carry out the powers expressly
granted in this article,” G.S. 136-89.63(14). This latter includes the
power “to employ consulting engineer, attorneys, accountants, construe-
tion experts, superintendents, managers, and such other employees and
agents as may be necessary in its judgment, and to fix their compensa-
tion, and to employ financial experts and fiscal agents with the advice
and approval of the Local Government Commission; provided, how-
ever, that the provisions of G.S. 159-20 shall be complied with to the
extent that the same shall be applicable,” G.S. 136-89.63(12).

As originally enacted, the Act expressly provided, G.8. 136-89.77, that
Authority “shall not construct more than one turnpike project, which
project shall not exceed one hundred (100) miles in length, until the
General Assembly shall have reviewed the activities of the Authority”
and specifically authorized additional projects. On June 16, 1965, by
S.B. 532, the General Assembly repealed G.S. 136-89.77 in its entirety.

The facts out of which the controversy arises are undisputed. Admis-
sions in the answer establish them to be as stated in the complaint,
which is here summarized:

Authority has determined to construct a turnpike project along the
Outer Banks of North Carolina, commencing at or near Duck, Dare
County, and extending north through Currituck County, a distance of
about 29.30 miles, to a point near the North Carolina-Virginia bound-
ary. The location of the Outer Banks Turnpike has been established,
and on October 1, 1964, defendant State Highway Commission duly
approved its location and determined that the turnpike would not be
injurious to the secondary or primary roads of the State. In compliance
with G.S. 136-89.63(5), it issued its certificate to that effect. Authority
determined that it would not be economically feasible, in the beginning,
to develop and construct the turnpike as a highway with multiple traffic
lanes in each direction, but that it would be economically feasible to
do so in successive phases. It has therefore provided for the develop-
ment of the project in two phases, the first to be a two-lane highway
providing one traffic lane in each direction, the second, on later deter-
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mination of economic feasibility, a four-lane highway providing two
traffic lanes in each direction, with a center division.

On or about July 1, 1964, Authority entered into a contract with
defendant W. N. Spruill, whereby the latter was employed to serve as
Engineering Consultant with respect to the planning and development
of the turnpike. This employment is authorized by the Act. His com-
pensation is dependent upon Authority’s power to issue and sell its
revenue bonds.

Defendant Pine Island, Inc. is the owner of a tract of land, portions
of which are embraced within the projected right of way of the pro-
posed turnpike. Pine Island has heretofore conveyed to Authority by
deed of gift, dated November 16, 1964, a portion of its lands located
within the projected right of way of the turnpike for use only as part
of the turnpike. The deed contains a clause whereunder title to such
lands will revert in the event the turnpike shall fail to qualify as a
“turnpike project” under the Act.

A bona fide controversy exists between plaintiff and defendants Pine
Island and Spruill in regard to legal questions, which involve the con-
stitutionality of the Act and the interpretation of certain provisions of
it. They contend: (1) that the Act violates N. C. Const., Art. I, § 8;
Art. IT, § 14; Art. V, § 4; Art. II, § 29; and (2) that the Act does
not authorize plaintiff to construct, maintain and operate the proposed
turnpike in phases.

The State Highway Commission and the Attorney General were
made parties defendant under G.S. 1-260. They, however, contend, with
Authority, that the Act is constitutional and authorizes the construction
of the turnpike in two phases, as Authority contemplates doing.

After hearing the matter Judge Fountain adjudged that the Act vio-
lates no provision of the Constitution of North Carolina and empowers
Authority to proceed with the project in two phases, as planned. From
his judgment defendants Pine Island and Spruill appeal.

Poyner, Geraghty, Hartsfield & Townsend for North Carolina Turn-
pike Authority, plaintiff, appellee.

Thomas Wade Bruton, Attorney General, and Harrison Lewts, As-
sistant Attorney General, for North Carolina State Highway Commas-
sion and the Attorney General of North Carolina, defendants, appel-
lees.

McLendon, Brim, Holderness & Brooks for Pine Island, Inc. and W.
N. Spruill, defendants, appellants.

Suare, J. Appellants’ challenges to the constitutionality of the Act
will be considered sertatim.
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Appellants’ first contention is that, in empowering Authority to de-
termine the need, location, extent, and nature of a turnpike project,
and to establish tolls and regulations for its use, the General Assembly
delegated its legislative authority without providing sufficient standards
for a guide and that the Act therefore violates N. C. Const., Art. I, §
8. This article declares: “The legislative, executive, and supreme ju-
dicial powers of the government ought to be forever separate and dis-
tinet from each other.” Legislative powers are vested, by N. C. Const.,
Art. II, § 1, in a Senate and a House of Representatives. 1t is settled
and fundamental in our law that the legislature may not abdicate its
power to make laws nor delegate its supreme legislative power to any
other codrdinate branch or to any agency which it may create. Coastal
Highway v. Turnpike Authority, 237 N.C. 52, 74 S.E. 2d 310. It is
equally well settled that, as to some specific subject matter, it may dele-
gate a limited portion of its legislative power to an administrative
agency if it prescribes the standards under which the agency is to exer-
cise the delegated powers. In re Annexation Ordinances, 253 N.C. 637,
117 S.E. 2d 795; Cox v. Kinston, 217 N.C. 391, 8 S.E. 2d 252; Proviston
Co. v. Daves, 190 N.C. 7, 128 S.E. 593.

When, in 1951, the Indiana legislature created the Indiana Toll Road
Commission and authorized it to construct, maintain, and operate toll
projects “at such locations as shall be approved by the Governor, and
in accordance with such alignment and design standards as shall be
approved by the Highway Comumission,” the enactment was attacked
on the same principles upon which appellants attack the act under con-
sideration here, namely: The Act delegates discretionary duties to ad-
ministrative officers and bodies without providing reasonable standards
for (1) the selection of routes, (2) the fixing of tolls, (3) determin-
ing the limit on the borrowing and expenditure of money, and (4) pro-
viding points of ingress and egress on the toll-road projects. Under a
constitutional provision substantially similar to N. C. Const., Art. 1,
§ 8, and Art. II, § 1, the Indiana court, in Ennis v. State Highway Com-
mission, 231 Ind. 311, 108 N.E. 2d 687, held these contentions to be
without merit. As to the selection of routes, the court pointed out that
the powers delegated tc the Toll Road Commission “are no broader
than the powers granted to the State Highway Commission in select-
ing and constructing highways in the State,” Id. at 326, 108 N.E. 2d
at 694; and that, since the turnpike must finance its construction by
marketable bonds to be paid by tolls, the locations must be selected
with this standard in mind. These observations are as applicable to
North Carolina’s Turnpike Authority as they were to Indiana’s Toll
Road Commission. G.S. 136-18(2) authorizes the State Highway Com-
mission “to locate and acquire rights of way for any new roads that
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may be necessary for a State highway system. . ..” G.S. 136-45 de-
clares the general purpose of the system to be “highways running to all
county seats, and to all principal towns, State parks, and principal
State institutions, and linking up with State highways of adjoining
states and with national highways into national forest reserves by the
most practical routes with special view of development of agriculture,
commercial and national resources of the State. . . .” By the Act the
legisiature authorized turnpike projects to augment the state highway
system, G.8. 136-89.59, and insured an integrated system by making
such projects subject to the approval of the State Highway Commis-
sion. “Exercising its general police powers of the State, the legislature
can choose from many different methods to provide for highways.”
Dearborn v. Michigan Turnptke Authority, 344 Mich. 37, 58, 73 N.W.
2d 544, 555. As to the selection of routes, we are of opinion that the
General Assembly has set, for the selection of routes, reasonable
standards which are as specific as the circumstances permit.

As to toll charges, the legislature authorized Authority to fix and
collect tolls for transit over any turnpike project constructed by it.
G.S. 136-89.63(7). These tolls are required to be “so fixed and adjusted
in respect to the aggregate of tolls from the turnpike project or projects
in connection with which the bonds of any issue shall have been issued
as to provide a fund sufficient with other revenues, if any, to pay (1)
the cost of maintaining, repairing and operating such turnpike project
or projects and (ii) the principal of and the interest on such bonds as
the same shall become due and payable, and to create reserves for such
purposes.” G.3. 136-89.68. As the Court said in Ennis v. State Highway
Commission, supra, with reference to the Indiana act’s similar pro-
vision regarding tolls charged, “It seems to us that section 14 of the act
(tolls) so obviously sets reasonable standards for the fixing of toll
charges that a discussion thereof would be idle.” Id. at 327, 108 N.E.
2d at 695. As a practical matter tolls require little legislative regula-
tion. If they are unreasonably high, motorists will boyecott the turn-
pike; if they are unreasonably low, the bondholders will register their
objections in some appropriate manner.

Revenue bonds are authorized only for the purpose of paying the cost
of a project. The items embraced in the word costs, as applied to a turn-
pike project, are specifically enumerated in G.S. 136-89.62(3), and the
amount of revenue bonds to be issued is limited by the costs as thus
defined. Under G.S. 136-89.66, these bonds shall bear interest at a rate
not exceeding 6% and shall mature at such time, not exceeding 40
years, as Authority may determine. They must be approved and sold
by the Local Government Commission. All funds received pursuant to
the Act are, by G.S. 136-89.69, required to be applied “solely as pro-
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vided” in the Act. The authority to spend is circumsecribed by the au-
thority to do, i.e., to construct and maintain toll roads, to collect the
revenues therefrom, and out of them to retire the bonds. Any unrelated
expenditures would be illegal. These requirements constitute sufficiently
definite standards for both the borrowing and the spending of money.

With reference to points of ingress and egress on the projects, the
Act authorizes Authority to establish and control them “as may be nec-
essary or desirable . . . to insure the proper operation and main-
tenance of such project. . . .” G.S. 136-89.63(10). This could only mean
that such points shall be so established as to effectuate the purposes of
the Act. G.S. 136-89.59. The legislature could provide no more definite
criteria for points of ingress and egress on a road the location of which
it has authorized Authority to select. When the City of Dearborn at-
tacked the Michigan Turnpike Act on the ground that it was an un-
constitutional delegation of legislative authority, the Michigan court
said: “The complexities of modern life are such that courts of last re-
sort have recognized the necessity of legislative grants of authority to
carry forward programs such as provided in this Turnpike Act.” Dear-
born v. Michigan Turnpike Commission, supra at 71, 73 N.W. 2d at
561, We also find applicable to the act sub judice the reasoning of
Francis, J.C.C,, in dismissing a similar attack on the constitutionality
of powers given the New Jersey Turnpike Authority:

“In my judgment, it would not be feasible to require more cer-
tain standards than those now prescribed. If it were necessary for
the Authority to formulate specific plans as to the course of the
turnpike through the various municipalities, and as to the manner
and method of construction and then seek legislative approval
thereof, there would be no purpose in creating the Authority; the
Legislature might just as well act itself in the entire matter. The
prohibition against abdication of legislative power in favor of an
agency was never intended to extend to such administrative de-
tails.” City of Newark v. N. J. Turnptke Authority, 12 N.J. Sup.
523, 536, 79 A. 2d 897, 903.

Accord, Opinion of the Justices, 330 Mass. 713, 113 N.E. 2d 452 (act
delegating power to Mass. Turnpike Authority held constitutional.)
The second constitutional question presented by this appeal is
whether the Act contravenes N. C. Const., Art. II, § 14, which specifies
a certain procedure in the General Assembly for the passing of any law
raising money on the credit of the State, pledging the faith of the State
for the payment of any debt, or imposing any tax on the people of the
State. The answer to the second question is, No. Tolls are not taxes. A
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person uses a toll road at his option; if he does not use it, he pays no
toll.

“Taxes are levied for the support of government, and their
amount is regulated by its necessities. Tolls are the compensation
for the use of another’s property or improvements made, and their
amount is determined by the cost of the property or improve-
ments.” Ennis v. State Highway Commission, supra at 323, 108
N.E. 2d at 693.

Nor will the credit of the State or any of its municipalities be pledged
for the payment of principal or interest on Authority’s revenue bonds.
These bonds are “payable solely from revenues from the turnpike.”
G.S. 136-89.59. The General Assembly has taken great care to make it
crystal clear that the credit of neither the State nor any of its political
subdivisions can be pledged to pay the bonds. G.S. 136-89.60. This
method of financing creates no debt within the meaning of the Consti-
tution. Keeter v. Lake Lure, 264 N.C. 252, 141 S.E. 2d 634; Ports Au-
thority v. Trust Co., 242 N.C. 416, 88 S.E. 2d 109; Williamson v. High
Point, 213 N.C. 96, 195 S.E. 90; Webb v. Port Commussion, 205 N.C.
663, 172 S.E. 377; Brockenbrough v. Commissioners, 134 N.C. 1, 46
S.E. 28; accord, Peo. ex rel Gutknecht v. Port Dast., 4 Tll. 2d 363, 123
N.E. 2d 92; Ennis v. State Highway Commission, supra; Dearborn v.
Michigan Turnpike Authority, supra.

Since the revenue bonds do not create a debt within the meaning of
the Constitution, the limitations of N. C. Const., Art. V, § 4, are inap-
plicable, and appellants’ third constitutional contention is likewise
without merit. Ports Authority v. Trust Co., supra.

For all practical purposes, the repeal of G.S. 136-89.77, which limited
Authority to one road not over 100 miles in length “until the General
Assembly shall have reviewed the activities of the Authority and shall
have authorized additional projects,” eliminates appellants’ fourth con-
stitutional challenge to the Act. This one is made on the ground that
G.S. 136-89.77 gave the Act the character of local legislation so as to
violate N. C. Const., Art. 11, § 29, which prohibits local legislation au-
thorizing, inter alia, the laying out of highways. As heretofore pointed
out, the legislature had power, in the first instance, to pass the Act as
it now stands with G.S. 136-89.77 deleted. Even had that section ren-
dered the Act local legislation when passed in 1963, the repeal of the
section undoubtedly validated the Act in this regard, as to its future
operation. Insurance Co. v. High, Com’r. of Revenue, 264 N.C. 752, 142
S.E. 2d 681; 16 Am. Jur. 2d, Constitutional Law § 179 (1964). Al-
though plans have been made and approved, no bonds have been issued
and no work hegun on the Outer Banks project. The Act as passed in
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1963 was not, however, local legislation merely because it limited Au-
thority, for the tume being, to one project. MclIntyre v. Clarkson, 254
N.C. 510, 119 S.E. 2d 888. One project can well be of State-wide signifi-
cance. When statutes authorizing a State bridge commission to build a
bridge at Port Huron were assailed as local legislation contravening
the Michigan constitution, the Michigan court said: “The scope of the
act is not limited to an international bridge and ferries at or near Port
Huron although it does embrace such objects.” Attorney General wv.
State Bridge Comm., 277 Mich, 373, 378, 269 N.W. 388, 390. The court
pointed out that the geography of Michigan requires all its citizens to
be particularly interested in transportation across, over, and under the
waters of the State, lest they remain without vehicular transportation
to the south and to the west., When the Michigan legislature, in its
Turnpike Act, asked the Turnpike Authority to study the feasibility
of and need for two specifically designated turnpike projects, the Act
was held not to violate the Michigan constitution as being local legis-
lation. Dearborn v. Michigan Turnpike Authority, supra. Patently
North Carolina’s act was drafted with the idea of supplementing the
Statewide public-highway system. The State Highway Commission is
the State agency created for the purpose of constructing and maintain-
ing State-wide highways at the expense of the entire State. G.S. 136-45;
Equipment Co. v. Hertz Corp., 256 N.C. 277, 123 S.E. 2d 802. The Au-
thority is the State agency created to provide additional roads at the
expense of those who choose to use them. It is anticipated, however,
that these toll roads, when all indebtedness incurred in connection with
their construction shall have been paid, will become a part of the State
highway system and thereafter be free of toll. G.S. 136-89.74. But,
since toll roads are a departure from a legislative policy of many years’
standing, in 1963 the General Assembly was proceeding cautiously and
experimentally in authorizing them. Even so, it did not direct the loca-
tion of the pilot project with which it authorized Authority to begin.
This was left to the discretion of Authority and State Highway Com-
mission, uncontrolled except by the same general policies which direct
location of roads by the State Highway Commission — plus the policy
that it must be located in a section where a toll road might reasonably
be expected to pay for itself. Although Authority and State Highway
Commission could have located it anywhere in the State where it was
economically feasible, they located it from the Virginia border south-
ward for 100 miles on North Carolina’s Outer Banks, an isolated and
a unique geographical asset of the State, a rare tourist attraction. To
develop, preserve, and make this section of the State accessible is not
simply a local project. In holding constitutional the act creating a port
commission to develop port facilities at Morehead City, the Court con-
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sidered N. C. Const., Art. IT, § 29, although it was primarily concerned
with a possible violation of Art. VIII, § 1. Webb v. Port Commission,
supra. Like the construction of the international bridge at Port Huron,
the development of the port at Morehead City was not a local project.

Appellants rely on Coastal Highway v. Turnpike Authority, supra.
That case is not controlling here. As Denny, J. (now C. J.), pointed
out in In re Annexation Ordinances, supra at 645, 117 SE. 2d at 801,
the statute under attack in Coastal Highway ‘“was held unconstitu-
tional because the General Assembly had not determined the policy of
the State with respect to the creation of a municipal corporation to be
created by the Municipal Board of Controls for the purpose of con-
structing and operating a toll road and a toll bridge, and the legisla-
ture had further failed to lay down adequate standards for the guidance
of such agency when created.”

We hold that the Act under consideration here survives the several
attacks made upon its constitutionality.

Appellants’ final contention is that, even if the Act is constitutional,
the legislature has not authorized Authority to proceed with any project
in two phases; that a road with only one lane for travel in each direction
is not a turnpike within the meaning of the Act, which contemplates the
construction of a highway of multiple lanes in each direction, with a
center division. This same contention was advanced and rejected in an
attack made upon the validity of revenue bonds sold by the West Vir-
ginia Turnpike Commission. Guaranty Trust Co. v. West Virginia
Turnptke Commussion, 109 F. Supp. 286 (S.D.W. Va., 1952). There is
no substantial difference between the language of the West Virginia
act, passed in 1947, and that of ours. The West Virginia legislature
created the West Virginia Turnpike Commission “to provide for the
construction of modern express highways embodying every known
safety device including center division, ample shoulder widths, long-
sight distances, the by-passing of cities, multiple lanes in each direction
and grade separations at all intersections with other highway and rail-
roads. . . .” W. Va. Sess. Laws of 1947, ch. 139, § 1. The Commission
decided to construct a turnpike between a point at the Virginia border
south of Princeton, West Virginia, and a point near Charleston, West
Virginia, on U. S. Route 60. Because of the high cost of construction
through mountains a four-lane highway could not be financed by rev-
enue bonds in the foresceable future. The Commission determined, by
resolution, therefore, that it would build the proposed turnpike in
phases. The Attorney General of West Virginia argued that the appli-
cable statute limited the Commission’s power to the construction of a
four-lane highway. Moore, Chief Judge, said:



120 IN THE SUPREME COURT. [265

TURNPIKE AUTHORITY ¥. PINE ISLAND.

“The plain language does not admit of this construction. Clearly,
by use of the word ‘including’ the lawmakers intended merely to
list examples of known safety devices, but not to exclude others
equally well known. Had the latter been their intention, the
proper expression to have been used would have been ‘compris-
ing,” ‘consisting of,” or some synonymous term. This is not a situ-
ation which calls for the application of the maxim, ‘expressio unius
est exclusio alterius.” * * * If the Commission should find that
immediate construction of a four-lane trunpike could be financed
by revenue bonds, then the financing and building of an inferior
type of roadway might well be deemed an abuse of that discre-
tion. * * * The Act itself contemplates the construction of turn-
pikes in stages. It provides that bonds may be authorized and
issued at one time or from time to time for the payment of any
part of the cost of any project.” Id. at 296, 297.

This statutory construction is equally applicable to our act, which pre-
faces a listing of turnpike safety devices with the word including. “The
term ‘includes’ is ordinarily a word of enlargement and not of limita-
tion. (Citations.) The statutory definition of a thing as ‘including’ cer-
tain things does not necessarily place thereon a meaning limited to the
inclusions. (Citations.)” People v. Western Awr Lines, Inc., 42 Calif. 2d
621, 639, 268 P. 2d 723, 733; accord, Phelps Dodge Corp. v. N. L. R. B.,
313 US. 177, 189, 85 L. Ed. 1271, 1280, 61 S. Ct. 845, 850. Our act, in
G.S. 136-89.66, like the West Virginia act, in W. Va. Sess. Laws of 1947,
ch. 139, § 9, provides: “The Authority is hereby authorized to provide
by resolution, at one time or from time to time, for the issuance of turn-
pike revenue bonds of the Authority for the purpose of paying all or
any part of the cost of any one or more turnpike projects.”

The logic employed by Moore, Chief Judge, is applicable to our act.
We hold that Authority is authorized to proceed with the construction
of the turnpike project as approved by the resolution of the State High-
way Commission dated October 1, 1964.

The judgment of Fountain, J., is in all respects

Affirmed.



N.C] SPRING TERM, 1965. 121

Casvarry Co. v. OiL Co.

THE DIXIE FIRE & CASUALTY COMPANY, PraintirF v. ESSO STANDARD
OIL COMPANY, STANDARD OIL COMPANY OF NEW JERSEY,
HUMBLE OIL AND REFINING COMPANY, anp ESSO DIVISION OF
HUMBLE OIL & REFINING COMPANY, ORIGINAL DEFENDANTS, AND
JULTIAN F. HFEAD, ADDITIONAL DEFENDANT.

(Filed 23 July 1965.)

1. Negligence § 20—

It is sufficient for plaintiff to allege facts establishing negligence and
establishing such negligence as the proximate cause of his damage, and
the failure of the complaint to allege the conclusions of negligence and
proximate cause is not a defect.

2. Same——

Allegations that a filling station attendant failed to place the prong of
the lift in proper position to hold an automobile he was raising, that the
automobile slipped on the lift in such manner that the prong on the lift
punctured the gasoline tank, causing gasoline to run from the tank, and
that the gasoline vapors were ignited by the open flame of a heater nearby,
held sufficient to allege actionable negligence, notwithstanding failure of
plaintiff to use the term “proximate cause.”

8. Landlord and Tenant § 17—

Lessee, in the absence of specific agreement to the contrary, is under im-
plied obligation to treat the demised premises in such manner that no in-
jury be done the property, and while lessor may not hold lessee liable for
accidental damage by fire, he may hold lessee liable for damage by fire re-
sulting from mnegligence. Lessor's covenant to make all repairs to the de-
mised premises at his own expense is not a covenant excluding such im-
plied obligation.

4. Contracts § 10—
Contracts exempting a party from liability for negligence are not fa-
vored by the law and are to be strictly construed.

5. Landlord and Tenant § 8—

In the absence of an agreement to the contrary, the sublease of the prem-
ises does not release lessee from his obligations under the lease, includ-
ing the implied obligation not to damage the premises as a result of negli-
gence.

6. Landlord and Tenant § 17—

The allegations were to the effect that lessees of a filling station subleased
same and that sublessee was guilty of negligence resulting in damage to
the premises by fire. Held: Liability of lessee to lessor for the negligent act
of the sublessee is not based on the principle of respondeat superior but is
based upon breach of implied covenant by lessor that waste would not be
committed by negligence in the use of the property, and under express
covenant of lessee to indemnify and save lessor harmless from any claims
through the negligence of lessee, his sublessee and assigns.
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7. Same—

An action for waste may be brought before the expiration of the term,
and although the existence of the lease contract establishes the relation-
ship upon which the duty to exercise due care arises, the action for waste
resulting from negligent conduct sounds in tort.

8. Negligence § 1—

While breach of contract does not ordinarily give rise to an action in
tort, where the contract imposes a duty to exercise due care in the per-
formance of the contract and that duty is violated, an action may be main-
tained to recover the resulting damages on the theory of negligence.

9. Landlord and Tenant § 5—

An agreement in the lease that lessor should not exercise any of his rem-
edies against lessee by reason of any default until after 30 days notice by
registered mail applies to possesscry remedies of lessor and does nof re-
quire lessor to give notice of his claim for damages from waste.

10. Insurance § 86—

Insurer paying the landlord damages resulting from a fire caused by
negligence is subrogated to the landlord’s rights against the third person
tort-feasor causing or responsible for the loss. G.S. 58-176.

11, Courts § 9—

The denial of a motion for leave to amend does not preclude movant from
again making the motion upon later trial before another Superior Court
judge.

PARKER, J., took no part in the consideration or decision of this case.

ArpEaL by plaintiff from Walker, S. J., February 15, 1965, Civil
Session of GuiLrorp (Greensboro Division).

Action by plaintiff insurance company to recover of defendants a sum
paid to an insured on account of a fire loss. Summons was issued 12
October 1960.

We set out herein only such matters appearing in the pleadings and
proceedings as are essential to an understanding of the legal question
presented by this appeal. The three corporate defendants are herein-
after referred to merely as “Esso,” and this designation may in a par-
ticular instance refer to only one or to all of these defendants.

The complaint, summarized in part and verbatim in part, states
these facts:

On 24 November 1954 James M. Bullard and others leased in writ-
ing to Esso a lot, containing a service station building, located in Gil-
mer Township, Guilford County, at the northeast corner of the inter-
section of Bessemer Avenue and Elwell Avenue, for a term of 15 years.
An annual rental, payable in equal monthly installments, is specified.
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The lease, which is attached to the complaint and made a part thereof,
provides among other things that:

“(5) Lessee may move, remove or alter any building, struc-
ture, tank, curbing, pavement or driveway now or hereafter placed
on said premises and may construct, build and place upon said
premises such buildings, structures, tanks, curbings, pavement,
driveways, machinery and other equipment as shall in its opinion
be necessary or desirable to use and operate said premises, and may
perform any and all acts necessary to the conduct of its business.

“Lessor agrees that all buildings, structures, tanks, machinery,
equipment and all other property owned by ILessee heretofore or
hereafter placed upon the premises, whether annexed to the free-
hold or not, shall remain the personal property of Lessee, and
Lessee shall have the right and privilege (but shall be under no
obligation) to remove such property at any time during the period
of this lease or any renewal thereof. . . .”

“(7) Lessee may sublet all or any part of the premises but no
such subletting shall release the Lessee from its obligations here-
under.

“(8) Anything herein contained to the contrary notwithstand-
ing, Lessor agrees not to exercise any landlord’s remedies against
Lessee by reason of any default unless and until Lessor shall have
given to Lessee written notice by registered mail of the default and
unless Lessee shall have failed to remedy such default within a
period of thirty (30) days from the giving of such notice.”

“(10) Lessor agrees at Lessor’s own cost and expense to . . .
make promptly any and all repairs to the demised property in-
cluding (but not limited to) repairs and improvements required by
public authority. . . .”

“(15) Lessee covenants and agrees to indemnify and save
Lessor harmless from any and all claims, (and) demands . . . for
or on account of damage or injury . . . to property . . . of Lessee,
its agents, servants or other party or parties caused by or due to
the fault or negligence of Lessee, its sublessee and assigns in the
operation of the service station.”

On 13 September 1957 James M. Bullard and his co-owners conveyed
the property to F.C. Caveness, subject to Esso's lease; Caveness suc-
ceeded to the rights of the lessors under the lease. Esso sublet the prop-
erty to Julian F. Head (Head) and Head was sublessee of the property
and was operating the service station on 13 November 1957. On that
date Head “was in the process of raising an automobile on a lift pre-
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paratory to greasing the said automobile; . . . the said Julian F. Head
negligently failed to place the prong on the lift in its proper position
around the axle of the automobile to hold it in place; . . . as the lift
was being raised, the automobile slipped on the lift in such a manner
that the prong on the lift punctured the gasoline tank of the automobile,
causing gasoline to run from the tank down to the floor beneath the lift;

. at the same time there was in the very near vicinity of the lift a
certain open flame heater known as a salamander-type heater with a
flame burning in said heater; . . . as the gasoline vapors and the gaso-
line ran to the floor from the punctured gasoline tank the gasoline and
gasoline vapors were ignited by the flames of the said salamander-type
heater, which fire spread throughout the entire building and burned and
badly damaged said building.” Caveness had the building repaired at
the cost of $8,346.57. Plaintiff insurance company had issued to Cave-
ness a fire insurance policy covering the risk; it made investigation and
paid Caveness the cost of the repairs. At the time of the payment
Caveness “exceuted a settlement and subrogation agreement which by
its terms and provisions provided that the insured assigned, transferred
and set over to the insurer any and all claims and causes of action of
whatever kind and nature which the insurer had ... to recover
against any person or persons as the result of said occurrence and loss.

n

Esso demurred, asserting that the facts alleged do not constitute a
cause of action for that (1) ‘“there is no allegation that the alleged
negligent acts of Julian F. Head proximately caused the fire in
question,” and (2) the facts alleged do not show that Esso was negli-
gent or was responsible for the negligence of Head. The demurrer was
overruled by order of Olive, J., on 6 March 1961.

Esso answered and stated, among other things, that if it was liable
Head was obligated to indemnify Esso under an indemnity agreement
he had executed. On motion of Esso, Head was made an additional
party defendant by order of Gambill, J., dated 3 April 1961. Head
answered.

The case was calendared for trial at the January 18, 1965, Session of
Guilford superior court. At that session Esso moved that plaintiff be
required to eleet whether it would proceed in tort or in contract. There-
upon, plaintiff moved for leave to amend its complaint in order to al-
lege negligence and proximate cause with more particularity, and to
allege the breach of certain sections of the Fire Prevention Code. By
order dated 20 January 1965, McLaughlin, J., denied plaintiff’s motion
to amend and allowed Esso’s motion to require plaintiff to make an
election of remedies. On 21 January 1965 plaintiff elected in writing



N.C] SPRING TERM, 1965, 125

Casvarry Co. v. OiL Co.

“to proceed in negligence.” Plaintiff excepted to the denial of its mo-
tion to amend.

The case was calendared for trial at the February 15, 1965, session.
After hearing arguments of counsel and considering briefs filed by the
parties, Walker, S. J., sustained demurrer ore tenus interposed by Esso
on the ground “that the complaint fails to allege a cause of action in
negligence.”

Jordan, Wright, Henson & Nichols, and Karl N. Hill, Jr., for plaintiff.
Smiath, Moore, Smith, Schell & Hunter, and Richmond G. Bernhardt,
Jr., for Original Defendant Appellees.

Moorg, J. Plaintiff assigns as error the ruling that the facts alleged
in the complaint do not constitute as against the original defendants,
Esso, a cause of action sounding in tort.

The ultimate facts stated are sufficient, if established, to support a
finding that Head, the sublessee, was negligent and his negligence was
a proximate cause of the damage to the building. Only the facts which
constitute the negligence and the facts which establish such negligence
as a proximate cause of the damage need be stated. There is no re-
quirement that the pleader state its conclusions. On demurrer only
facts properly pleaded are to be considered; legal inferences and con-
clusions of the pleader, if stated in the complaint, are to be disre-
garded. G.S. 1-122; Gillispie v. Service Stores, 258 N.C. 487, 128 S.E.
2d 762; Shives v. Sample, 238 N.C. 724, 79 S.E. 2d 193,

It 1s apparent that the judge below was of the opinion, in considera-
tion of all of the facts alleged, that the lessee, Esso, is not legally re-
sponsible to the lessor, Caveness, or his subrogee, plaintiff insurance
company, for the damage to the demised property caused by the negli-
gence of the sublessee, Head. Hence, the matter of responsibility on the
part of the lessee is the ultimate question for decision.

Formerly a lessee was liable in an action for waste for damage to or
destruction of buildings on land covered by the lecase, even if the dam-
age or destruction was the result of an accident or of the act of a
stranger. See concurring opinion of Barnhill, J., (later C.J.) in Roun-
tree v. Thompson, 226 N.C. 553, 555, 3% S.E. 2d 523. Now by statute,
G.S. 42-10, in North Carolina a tenant “shall not be liable for damage
occurring on the demised premises accidentally, and notwithstanding
reasonable diligence on his part, unless he so contract.”

The law as it now stands in this jurisdiction is stated in Winkler v.
Amusement Co., 238 N.C. 589, 79 S.E. 2d 185, thus: “In every lease
there is, unless excluded by the operation of some express covenant or
agreement, an implied obligation on the part of the lessce to use rea-
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sonable diligence to treat the premises demised in such manner that no
injury be done to the property, but that the estate may revert to the
lessor undeteriorated by the wilful or negligent act of the lessee. The
lessee’s obligation is based upon the maxim sic utere tuo ut alienum non
laedas. The lessee is not liable for accidental damage by fire; but he is
liable if the buildings are damaged by his negligence. Moore v. Parker,
91 N.C. 275; Hollar v. Telephone Co., 155 N.C. 229, 71 S.E. 316; U. S.
v. Bostwick, 94 US. 53, 24 L. Ed. 65; 32 Am. Jur., Landlord and Ten-
ant, 669; 51 C.J.S., Landlord and Tenant, 904.”

In the lease in the instant case “Lessor agrees at Lessor's own cost
and expensc to . .. make promptly any and all repairs to the de-
mised property.” If Esso is otherwise responsible to Lessor for the fire
damage, this provision of the lease imposing upon Lessor the duty to
make repairs at his own expense does not relieve Esso of its responsi-
bility for the damage. As stated in Winkler v. Amusement Co., supra:
“Contracts for exemption from liability for negligence are not favored
by the law, and are strictly construed against the party asserting it.
The contract will never be so interpreted in the absence of clear and
explicit words that such was the intent of the parties. Hull v. Freight
Carriers Corp., 235 N.C. 705, 71 S.E. 2d 133, where the authorities are
cited.” It is not reasonable to construe the covenant of the lessor to
make repairs as meaning that the parties intended that lessor should
repair damages caused by negligence for which lessee is responsible. We
find no express covenant or agreement in the lease which excludes there-
from the implied obligation on the part of lessee to treat the demised
premises in such manner that no injury be done to the property, and
this obligation must be considered an effective provision of the lease.

The demised property was sublet by Esso to Head. “. . . the sub-
lessees (sic) liability runs only to the lessee who in turn is responsible
to the lessor. . . . There is no privity of contract between the lessor
and sublessee.” 3A Thompson on Real Property, § 1210, pp. 52, 53;
Dunn v. Barton and Hazelton, 16 Fla. 765; Garbutt & Donovan v.
Barksdale-Pruitt Junk Co., 139 S.E. 357 (Ga.). “A subletting, although
assented to by the lessor, does not in any way affect the liability of the
original lessee on the covenants of the lease unless there is a surrender

and substitution of tenants. . . . The original lessee is responsible for
any violation of the covenants of the lease by the sublessce, whether or
not he knew of such violation. . . .” 51 C.J.8., Landlord and Tenant,

§ 47, p. 578; Burke v. Bryant, 128 A. 821 (Pa.); Rourke v. Bozarth,
229 P. 495 (Okla.).

In McGaff v. Schrimshire, 155 SW. 976 (Tex.), lessee sublet prop-
erty. There was no agreement by lessor that lessee should be released.
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The property was damaged by the sublessee. It was held that lessee
was liable to lessor for the damages.

In Barkbaus v. Producers’ Fruit Co., 219 P. 435 (Cal.), plaintiff
leased to defendant an orchard; defendant-lessee covenanted to keep
the trees in healthy condition and plaintiff-lessor reserved the right to
supervise the care of the orchard. The property was subleased, and de-
fendant retained the right of control and supervision. The trees were
damaged by neglect and improper methods and procedures. Held: “The
defendant (lessee) . . . continued to be obligated to the plaintiff
(lessor) upon the covenants of the original lease.”

Bishop v. Associated Transport, Inc., 332 SW. 2d 696 (Tenn.), is in
most material respects legally and factually analagous to the case at
bar. The sublessee deliberately set fire to and destroyed the buildings
on the demised premises. Lessor sued lessee to recover damages for the
burning. The original lease provided that lessee might sublet the prop-
erty “provided the lessee shall nevertheless remain liable to lessor for
the performance of all of the terms and conditions on lessee’s part to
be performed” under the lease. Lessee “had no knowledge of the un-
lawful act of Jess Wilson (sublessee) and such act was not permitted
by defendant (lessee).” The court declared that “the question of re-
sponsibility on the part of lessee is the ultimate question for decision
here,” and addressing itself to certain aspects of the case said:

“When the lessee subleased to Jess Wilson, the second covenant
of the lease (dealing with subletting — quoted above) .. . op-
erated to render the lessee liable to the lessor for the performance
of all the terms and conditions of the contract in the hands of the
sub-lessee, and we think that the fact that Wilson, the sublessee,
may have acted without the permission of the lessee in destroying
the property, is not determinative of the questions here involved.”
Parentheses added.

“We think that where the leased premises were destroyed by fire
which was deliberately set by the lessee or by one for whose vio-
lation of the covenants of the lease the lessee is liable, there was a
breach of the covenant to return the premises in good repair. . . .”

“As stated in 32 Am. Jur. 339 and in many cases, a subletting
does not in any manner affect the liability of the lessee to his lessor
for the performance of the covenants of the lease, and especially
is this true where the lease, as in the case at bar, provides that the
lessee shall remain responsible, and where the lessor has no control
whatsoever over the selection of the sublessee.”

It seems there is as strong, if not stronger, grounds for liability of
the lessee to the lessor in the case at bar than in the Bishop case. The
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lease provides that “Lessee may sublet all or any part of the premises
but no such subletting shall release the Lessee from its obligation”
under the lease. One of lessee’s obligations was “to treat the premises
demised in such manner that no injury be done to the property.” Esso
did not asstgn its lease to Head: it merely sublet the property. Lessor
did not agree to accept Head as tenant as a substitute for Esso, and
did not agree to release Ksso from its obligation. Lessor did not agree
that Esso might delegate its duty to Head and thereby be relieved of
responsibility, Lessor did not reserve the right to select the sublessee or
to pass upon his qualifications or financial responsibility. These matters
were left entirely to Esso. Lessor looked to Esso for the reasonable
care and protection of the property in the manner of its use, and Esso
agreed to assume the responsibility. The acts of negligence alleged arose
in the course of the use of the premises for the purpose for which it was
leased. It was within the power and privilege of Esso to bind the sub-
lessee to protect it with respect to its obligation to lessor. It is true that
the sublessee was not the agent of Esso in the ordinary sense, and Esso’s
liability to lessor is not based on the principle of respondeat superior.
But it is also true that Esso put sublessee in possession and control of
the property and assumed the risk that sublessee might breach the
covenants, express and implied, by which Esso had bound itself in its
solemn contract with lessor. Liability of KEsso to lessor was imposed by
breach of the implied covenant that waste would not be committed by
negligence in the use of the property -— the observance of the covenant
being a duty which, by terms of the lease, Esso could not delegate to a
sublessee 0 as to relieve it of responsibility.

There is further evidence of Esso’s assumption of liability to lessor
for damage in the nature of waste arising from negligence in the use of
the property. The lease provides as follows: “Lessee covenants and
agrees to indemnify and save Lessor harmless from any and all claims,
(and) demands . . . on account of damage or injury . . . to property
of Lessee, its agents, servants or other party or parties caused by or
due to the fault or negligence of lessee, its sublessee and assigns in the
operation of the service station.” Taking the allegations of the com-
plaint to be true, as we must in testing the complaint by demurrer, the
building was injured by the negligence of Esso’s sublessee “in the op-
eration of the service station,” lessor has borne the loss and is entitled
to be indemnified by Esso. The building is “property of . .. other
party or parties,” and Esso had a property right therein. Esso’s lia-
bility does not depend upon this indemnity agreement, but it is suffi-
cient within itself to support liability.

An action for waste may be brought before the expiration of the
term. 51 C.J.8., Landlord and Tenant, § 262(b), p. 906. “The nature of
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the wrongful act or omission for which a remainderman is entitled to
recover for waste is a tort. Though the acts of a tenant are tortious in
their nature, they may also be breaches of his contract with his land-
lord for which the tenant will be responsible in an action ex contractu.
. . . An action may be one of tort purely, although the existence of a
contract may have been the occasion or furnished the opportunity for
committing the tort. It would be sufficient to allege the making of a
lease, the entry of the lessee, the good condition of the premises, and
the injury caused by the bad management of the lessee. Such a cause
of action is one sounding in tort and not in contract.” 3A Thompson on
Real Property, § 1279, pp. 397-398.

“Ordinarily, a breach of contract is not a tort, but a contract may
create the state of things which furnishes the occasion of a tort. The
relation which is essential to the existence of the duty to exercise care
may arise through an express or implied contract. . . . The sound rule
appears to be that where there is a general duty, even though it arises
from the relation created by, or from the terms of, a contract, and that
duty is violated, either by negligent performance or negligent nonper-
formance, the breach of the duty may constitute actionable negligence.”
38 Am. Jur,, Negligence, § 20, pp. 661, 662. The lease and subletting
created relationships and duties, the negligence resulting in damage gave
rise to the cause of action. The action alleged sounds in tort and may
be maintained on the theory of negligence.

It is suggested that the action is barred by failure of lessor and
plaintiff to give notice as provided by the following clause of the
lease: “Anything herein contained to the contrary notwithstanding,
Lessor agrees not to exercise any landlord’s remedies against Lessee by
reason of any default unless and until Lessor shall have given to Lessee
written notice by registered mail of the default and unless Lessee shall
have failed to remedy such default within a period of thirty (30) days
from the giving of such notice.” We do not agree that the present action
is barred by failure to give notice. The use of the words “landlord’s
remedies” and “default” and the allowance of only 30 days to remedy
default, indicate that the parties had in mind the landlord’s possessory
remedy. For a list of landlord’s possessory remedies at common law,
see 32 Am. Jur,, Landlord and Tenant, § 1008, pp. 845, 846. In this
jurisdiction the remedy is by proceeding in summary ejectment. G.S.
42-26 to 37. See also G.8. 42-8, The parties did not contemplate the
construction or extensive repair of a burned building within a 30-day
period. See Bishop v. Associated Transport, Inc., supra.

An insurance company paying a loss is subrogated to the rights of
the insured against the third person tort-feasor causing or responsible
for the loss, to the extent of the amount paid, both by the provision of
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G.S. 58-176 and under equitable principles. Winkler v. Amusement Co.,
supra.

There are questions which may cause concern to one interested in
the procedures following the institution of this action and the filing of
the complaint: (1) Whether the holding of Olive, J., overruling de-
murrer precluded the later ruling of Walker, 8.J., sustaining demurrer;
(2) whether it was proper to bring in the sublessee as an additional
defendant on the theory that he had expressly contracted to indemnify
Esso; and (3) whether plaintiff should have been required to make
an election of remedies before its evidence was in. These questions are
not presented by exceptions and assignments of error and are not dis-
cussed in the briefs. We express no opinion with respect thereto, and
this case does not constitute authority or precedent on any of these
points.

The ruling of the court on plaintiff’s motion to amend the complaint
is not res judicata. If so advised, any of the parties may hereafter move
in superior court for leave to amend the pleadings. Overfon v. Overton,
260 N.C. 139, 132 S.E. 2d 349. “The doctrine of res judicata does not
apply to ordinary motions incident to the progress of the trial.” 1
Strong: N. C. Index, Courts, § 9, p. 656.

The judgment below sustaining the demurrer ore tenus is

Reversed.

ParkEr, J., took no part in the consideration or decision of this case.

HENRY F. BONGARDT, JR. v. LEON FRINK.
(Filed 23 July 1963.)

1. Pleadings § 27.1—

Motion to be allowed to withdraw a pleading is addressed to the dis-
cretion of the trial court.

2, Same—

In this case plaintiff filed a reply alleging that defendant’s counterclaim
was barred by a release signed by defendant. Plaintiff moved to be allowed
to withdraw the reply so as to obviate a ratification of the act of his in-
surer in procuring the release. The evidence disclosed that the motion to
withdraw the reply was made at the next term after it was filed and there
was a permissible inference from the record that the attorneys who filed
the reply were also attorneys for insurer, and there was other evidence
tending to establish justification for withdrawal of the reply. Held: Order
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of the court permitting withdrawal of the reply is upheld, there being no
evidence of abuse of discretion.

8. Trial § 21—

On motion to nonsuit, the evidence must be considered in the light most
favorable to plaintiff and plaintiff is entitled to the benefit of every rea-
sonable intendment upon the evidence and every reasonable inference to be
drawn therefrom.

4. Automobiles § 41a—

Allegations and evidence tending to show that defendant operated his
vehicle on a public highway in a reckless and careless fashion in violation
of G.S. 20-140(b), operated his vehicle without lights and without keeping
a proper lookout, and that such negligence was the proximate cause of
plaintiff’s personal injuries and damage, and that plaintiff was not guilty
of contributory negligence, held sufficient to take plaintiff’s case to the jury.

5. Compromise and Settlement—

A prior settlement is an affirmative defense and such plea in bar must be
pleaded, and therefore when the pleading setting up such defense is with-
drawn by discretionary order of the court, the plea in bar must fail.

6. Pleadings § 29—
The issues arise upon the pleadings in the case.

7. Compromise and Settlement—

A settlement and release obtained by plaintiff’s insurer will not bar in-
surer’s right of action against defendant when insurer has mneither con-
sented nor ratified such settlement, and in the instant case evidence solic-
ited on cross-examination of plaintiff in regard to the allegations of his re-
ply, withdrawn prior to trial, setting up the release signed by defendant,
held not to compel the conclusion that plaintiff either consented to or sub-
sequently ratified the act of his insurer in obtaining the release.

Apprar by defendant from Johnson, J., December 1964 Session of
Brunswick.

Action ex delicto to recover damages for personal injuries and dam-
age to an automobile allegedly caused by the actionable negligence
of defendant, when an automobile owned and operated by plaintiff
collided on 14 April 1962 with an automobile owned and operated by
defendant. This action was instituted on 21 January 1963.

Defendant filed an answer in which he denied that the collision was
the result of his negligence, and in which as a further answer and de-
fense and as a bar to any recovery by plaintiff, he alleged that if he
were negligent, plaintiff was guilty of negligence in the operation of
his automobile, which proximately contributed to his injuries and prop-
erty damage. His answer was filed on 2 March 1963.

On 12 February 1964 defendant filed with the court a written mo-
tion and petition for permission to file a counterelaim for personal in-
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juries and damage to his automobile resulting from the collision be-
tween his automobile and plaintiff’s automobile on 14 April 1962. This
is a summary of his written motion and petition: A few days after
the collision on 14 April 1962 a person unknown to him came to him
to discuss the facts with reference to the automobile collision. This
person led him to believe that he was a representative of his (defend-
ant’s) automobile insurance company and offered to pay him $150 as
partial compensation for his personal injuries and damage to his auto-
mobile sustained in the collision, and gave him (defendant) the im-
pression that the acceptance of the $150 did not deprive him of a right
to seek affirmative relief from Dr. Henry F. Bongardt, Jr. He was
badly in need of money because of his personal injuries and damage
to his automobile, and accepted the offer of $150, relying upon the
representations made to him by this person unknown to him that he
would still retain a right to seek further relief from Dr. Bongardt.
After receiving the $150 he signed his name to some paper writing which
he supposed to be a receipt, but which he was unable to read or un-
derstand because he is uneducated, with ability to read and write only
to a limited extent. When he filed his answer in this action, he neither
understood nor informed his lawyers as to the transaction between
himself and this person unknown to him. Thereafter, he was reliably
informed and believes, and alleges that this person unknown to him,
who paid him $150, was a representative of plaintiff or of plaintiff’s
automobile liability insurance carrier, and that the paper writing he
signed was a release purporting to discharge plaintiff from any further
liability to him in connection with the collision. He is the victim of a
misrepresentation made to him by this person unknown to him for
the purpose of depriving him of his right to seek affirmative relief for
his personal injuries and damage to his automobile sustained in the
collision, for which personal injuries and damage to his automobile
the payment of $150 was grossly inadequate to compensate him. De-
fendant gave notice to plaintiff and his counsel of record that he
would appear before the presiding judge of Brunswick County superior
court on the first day of the 24 February 1964 Session, and pray the
court to grant his motion and petition to file a counterclaim in the
action.

Defendant’s motion and petition to file a counterclaim came on to
be heard before Braswell, J., presiding at the 24 February 1964 Session
of Brunswick. Judge Braswell requested that defendant appear in per-
son for examination, and he was examined by his counsel, and cross-
examined by plaintiff’s counsel. Defendant testified in part on direct
examination: “Me [this person unknown to him] told me he was my
insurance agent and he came down to pay me for the car. * * * Dr.
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Bongardt’s insurance paid me off then and I thought it was mine the
way he was telling me. The first time I talked with you [Mr. James]
and told you who I understood paid me off was the morning we were
going to have the trial back yonder just before Christmas.” He testi-
fied in part on cross-examination: “He told me that it was my insur-
ance that was paying me off. I asked him about Bongardt’s insurance,
and he said, “You don’t have to worry about him, we are paying you
for your car.”” Judge Braswell handed him his answer and asked him
to read the best he could the paragraph above his signature. Defend-
ant replied: “No, sir, I can’t read it. I can’t read enough to put it
together. I can read my name on it and a few more words. I rather not
mess with it, Judge.” After the conclusion of defendant’s testimony,
Judge Braswell entered an order in the exercise of his diseretion allow-
ing defendant to file a counterclaim in the action. To this order plain-
tiff did not except. Whereupon, defendant filed a counterclaim on 3
March 1964.

On 16 March 1964 plaintiff filed a reply to defendant’s counterclaim
in which he denied that he was negligent, conditionally pleaded de-
fendant’s contributory negligence as a bar to any recovery by him,
and as a third further reply and defense and as a plea in bar alleged
as follows:

“That the defendant, for a wvaluable consideration, executed in
favor of plaintiff and all other persons, a full and general release
of all claims of any kind and nature arising out of the collision
which occurred on April 14, 1962, on U. S. Highway #17, sbout
nine miles south of Shallotte in Brunswick County, which is the
same collision set out in the counterclaim herein. Said Release is
expressly pleaded in bar of defendant’s counterclaim.”

This reply was signed by a prominent law firm of Wilmington, N. C,,
and by present counsel of record. This prominent law firm of Wilming-
ton signed no other pleading in the case, so far as the record before us
shows.

At the June 1964 Session of Brunswick, Judge Braswell presiding,
plaintiff made a motion to be permitted to withdraw his reply in its
entirety. Judge Braswell allowed the motion on 1 June 1964, and en-
tered an order decreeing that plaintiff’s reply be withdrawn as a plead-
ing in the case. To this order defendant excepted.

At the same time defendant made a motion for judgment on the
pleadings dismissing plaintiff’s action. On 1 June 1964 Judge Braswell
entered an order on defendant’s motion in which he recited that he
“finds as a fact that the Court allowed the plaintiff to withdraw his
Reply, in the discretion of the Court, prior to the ruling on this present
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motion, and that with the Reply being withdrawn and no longer a
part of the pleadings in this case, that in the discretion of the Court,
the present motion for judgment on the pleadings is disallowed.” Where-
upon, he adjudged and decrced that defendant’s motion for judgment
on the pleadings dismissing plaintiff’s action is disallowed. To this
order defendant excepted.

The instant action came on to be heard on plaintiff’'s complaint,
amended by agreement between the parties, and on defendant’s answer,
amended by agreement between the parties, and on defendant’s counter-
claim at the December 1964 Secssion of Brunswick before Judge John-
son presiding, and a jury.

This is a brief summary of plaintiff’s evidence: About 8 pm. on 14
April 1962, he was driving his 1960 Chevrolet automobile, in which
his wife and two children were riding as passengers, south on U. 8.
Highway #17 about nine miles south of the town of Shallotte, at a
speed of 50 to 55 miles an hour, in his right lane of traffic. At and near
the scene of the collision the highway is straight and level. Its paved
portion is 24 feet wide, and its shoulders are 10 feet wide. The weather
was clear. Suddenly, a Mercury automobile, without any lights on it,
crossed in front of him from the left lane of the highway into his
right lane of the highway, and was completing a turn at the time of
the impact. He applied his brakes, and the front part of his auto-
mobile collided with the Mercury automobile. “The Mercury was dam-
aged in the right rear, the right side of the rear, the fender, the back
end, and extending up the right side of the car on the fender.” Plain-
tiff sustained personal injuries as a result of the collision.

Plaintiff testified as follows on cross-examination by Mr. James,
counsel for defendant: “I did not ever pay any sum of money to Leon
Frink for damages arising out of this accident. I do not definitely know
whether that was accomplished by anyone else representing me. I did
not at any time say that I knew that it had been done. I do not re-
member previously making any sworn written statement to the effect
that it had been done.” At this point in plaintiff’s cross-examination,
Mr. James handed to him the original of his reply to defendant’s coun-
terclaim and directed his attention to the signature of the verification
and asked him if that was his signature. Plaintiff replied, “Yes, sir, it
18.” Mr. James asked him to read the verification, which he did. Plain-
tiff then testified: “That was sworn to and subseribed to [sic] hefore
a notary public whose acknowledgment appears there. That is my
signature.” Mr, James then directed the attention of plaintiff to that
portion of the reply designated as a third further reply and defense
and as a plea in bar, which is copied verbatim above, and requested
him to read it, which plaintiff did. Plaintiff then testified further on
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cross-examination by Mr. James to the effect that he recalls signing
the reply and the statement he read from it speaks the truth.

This is a brief summary of defendant’s evidence: About 8 p.m. on 14
April 1962 he was driving his 1953 Mercury automobile south on U. S.
Highway #17 south of the town of Shallotte. He was driving about 55
miles an hour, which was the speed limit there. His wife and Mazz Lee
Frink were passengers in his automobile. The rear lights on his auto-
mobile were burning. He saw in the range of his headlights some children
running down the shoulder of the highway close to its pavement. He
slowed up, but did not apply his brakes, and drove close to the white
line in the highway, but did not get over it. After he slowed up, he
looked in his rear view mirror and saw a car approaching him from
behind traveling pretty fast and with one light. Before he could do
anything this approaching automobile hit his automobile behind, and
knocked him off the road. Defendant sustained personal injuries in the
collision.

Plaintiff alleged in his complaint he was driving his 1960 Chevrolet
automobile at the time of the collision. Defendant in his answer alleged
he was driving his 1953 Mercury automobile at the time of the collision.

There is no exception to the issues submitted to the jury. The jury
found by its verdict that plaintiff was injured and his property dam-
aged by defendant’s negligence as alleged in the complaint, that plain-
tiff did not by his own negligence contribute to his injuries and dam-
age, and awarded him $650 for damages to his automobile, and $4,000
for personal injuries. The jury did not answer the issue, “Was the de-
fendant injured and his property damaged as a result of the negligence
of the plaintiff in the counterclaim?”, and the sixth and seventh issues
as to what amount, if any, is the defendant entitled to recover for prop-
erty damage and for personal injuries. The judge entered a judgment
in accord with the verdiet, and ordered and decreed that plaintiff re-
cover from defendant the sum of $4,650, and taxed him with the costs.

From this judgment, defendant appeals to the Supreme Court.

James, James & Crossley by Joshua S. James for defendant appellant.
Herring, Walton, Parker & Powell for plaintiff appellee.

Parker, J. Defendant has four assignments of error. (1) He as-
signs as error the order entered by Judge Braswell allowing in his dis-
cretion plaintiff’s motion to withdraw his reply in its entirety, and or-
dering it withdrawn as a pleading in the case. (2) He assigns as error
Judge Braswell’s order denying him a judgment upon the pleadings and
refusing to dismiss plaintiff’s action. (3) He assigns as error the de-
nial of his motion for judgment of compulsory nonsuit made at the
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close of all the evidence. (4) He assigns as error the denial by the
court of his motion to dismiss the action non obstante veredicto, and
the denial of his motion to set aside the verdict as contrary to the
greater weight of the evidence, and the signing of the judgment.

This Court said in McFetters v. McFetters, 219 N.C. 731, 14 S.E. 2d
833: “A pleading, when filed, passes beyond the control of the pleader
and becomes a part of the record in the case. Thereafter the subject of
its withdrawal, as a general rule, is a question addressed to the rea-
sonable discretion of the court. 31 R.C.L., 593.”

In 41 Am. Jur., Pleading, § 318, it is said: “Withdrawal of pleadings
is a subject closely akin in many respects to that of amendments, for
it is concerned with alterations in the record and their effect on the
rights of the adverse party, and, as a general rule, is a question ad-
dressed to the reasonable discretion of the court. In the exercise of such
discretion, courts may allow * * * the withdrawal of particular pleas
or of entire pleadings as the exigencies of the case warrant.”

In 71 C.J.8,, Pleading, § 419, p. 852, it is said: “While leave to with-
draw a pleading will usually be given, where the other party will not
be prejudiced, the matter is largely within the discretion of the court,
and the application should be made with due diligence, in good faith,
and should present good reasons for granting it.” In bid, p. 855, it is
said: “The status of the pleadings on withdrawal of a particular plead-
ing is the same as though it had never been filed * * * While leave to
withdraw a pleading does not authorize the party actually to take it
off the files, such withdrawal removes it from consideration. A de-
fense is abandoned by withdrawal of a plea setting it up * * *.”

Defendant states in his brief: “The reply did not allege nor is it
contended by anyone that the money consideration paid for the re-
lease executed by the defendant was paid personally by the plaintiff,
On the contrary, as everyone knows, the money was paid by the plain-
tiff’s liability insurance carrier on his behalf.” There is no evidence in
the record that plaintiff consented to the settlement. When defendant
on 12 February 1964, over twelve months after the institution of this
action, filed with the court a written motion and petition to file a
counterclaim for personal injuries and damage to his automobile re-
sulting from the collision between his automobile and plaintiff’s auto-
mobile on 14 April 1962, he, and his counsel of record, then and now,
knew that defendant, according to his statement, had signed the re-
lease and settlement by reason of a gross fraud perpetrated on him by
a representative of plaintiff’'s automobile liability insurance ecarrier.
Defendant and his counsel well-knowing these facts decided, for rea-
sons best known to themselves, not to plead the previous settlement as
a bar to plaintiff’s action, but to repudiate the previous settlement on
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the ground of fraud, and to allege a counterclaim against plaintiff for
his (defendant’s) damage. When defendant’s motion was allowed by
the court, he filed a counterclaim on 3 March 1964,

On 16 March 1964 plaintiff filed a verified reply to defendant’s coun-
terelaim, in which he alleged the previous settlement as a plea in bar
to defendant’s counterclaim. This reply was signed by a prominent law
firm in Wilmington, N. C., and plaintiff’s present counsel of record.
This prominent law firm in Wilmington signed no other pleading in
the case, so far as the record before us shows, and it is a fair inference
that it represented plaintiff’s automobile liability insurance carrier. It
seems a fair inference that under the particular facts here plaintiff by
signing the verified reply did not intend to ratify the settlement. It is
also a fair inference that plaintiff’s counsel of record later realized that
plaintiff by pleading the general release and previous settlement, rati-
fied his insurance carrier’s settlement with defendant and barred his
right of action against defendant. Bradford v. Kelly, 260 N.C. 382, 132
S.E. 2d 886; Keith v. Glenn, 262 N.C. 284, 136 S.E. 2d 665. At the
June 1964 Session of Brunswick, plaintiff made a motion before the
presiding judge for permission to withdraw his reply in its entirety.
The presiding judge allowed the motion. Under the particular facts
here, the granting of the motion did not prejudice defendant for these
reasons: (1) He knew of the release at least on 12 February 1964, and
declined to allege it as a plea in bar, but decided to repudiate it on
the ground of fraud and to set up a counterclaim for his own damage.
(2) After the motion was allowed, he could have, but did not, request
the court for permission to amend his pleadings by alleging the pre-
vious settlement and gencral release as a bar to plaintiff’s action, but
decided to ignore it and to go to trial on his counterclaim. Under the
particular facts here, plaintiff’s motion to withdraw his reply in its en-
tirety was made with due diligence, in good faith, and presented good
reasons for granting it. Defendant states in his brief that plaintiff’s mo-
tion to withdraw his reply was made at the “next ensuing civil term
convening in Brunswick County following the time when plaintiff filed
his reply.” Plaintiff’s motion for permission to withdraw his reply in
its entirety was addressed to Judge Braswell’s sound discretion, and
under the particular facts here, no abuse of his discretion appears in
granting the motion. His ruling will not be disturbed. Defendant’s first
assignment of error is overruled.

Keith v. Glenn, supra, presents a different factual situation. In that
case plaintiff replied to the counterclaim. In his reply he denied any
negligence on his part, and alleged as a further defense to the counter-
claim his insurance carrier, against his wishes, paid defendant $1250 in
full settlement of defendant’s claim against plaintiff. Notwithstanding
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his allegations that settlement was made contrary to his wishes, he
specifically alleges it bars defendant’s right to claim damages from
plaintiff. Later plaintiff sought permission to withdraw the reply he had
filed. Judge Hall in his discretion declined to permit plaintiff to with-
draw his reply.

After Judge Braswell entered an order in his discretion allowing
plaintiff to withdraw his reply in its entirety, he correctly denied de-
fendant’s motion for a judgment on the pleadings. Defendant’s second
assignment of error is overruled.

In respect to defendant’s third assignment of error, the denial of his
motion for judgment of compulsory nonsuit made at the close of all the
evidence, it is hornbook law that in considering a motion for judgment
of compulsory nonsuit, plaintiff is entitled to have his evidence con-
sidered in the light most favorable to him, and he is entitled to the
benefit of every reasonable intendment upon the evidence and every
reasonable inference to be drawn therefrom. Bridges v. Graham, 246
N.C. 371, 98 S.E. 2d 492. Considering plaintiff’s evidence in such a
light, he has allegation and proof that would permit a jury to find that
defendant was guilty of operating his automobile on a public highway
in a reckless and careless fashion, in violation of G.S. 20-140(b), in
operating his automobile on a public highway without lights, and in
operating it on a public highway without keeping a proper lookout,
and that such negligence was the proximate cause of plaintiff’s personal
injuries and damage to his automobile, and that plaintiff was not guilty
of any negligence proximately contributing to his injuries and property
damage.

Defendant contends that if plaintiff’s evidence is sufficient to carry
the case to the jury, plaintiff in his testimony at the trial on cross-
examination admitted he signed his reply, read the release in the plea
in bar therein contained, and said what he read was true, and this was
a second ratification of the release, and this entitles him to a judgment
of nonsuit dismissing plaintiff’s action. That a ratification once made
may not be revoked.

Judge Braswell entered an order in his discretion permitting plain-
tiff to withdraw his reply at the June 1964 Session. The case was tried
on its merits at the December 1964 Session on the complaint, answer,
and defendant’s counterclaim. There was no plea in bar of the prior
settlement to defeat plaintiff’s or defendant’s claim, when the case was
tried on the merits. Such a plea in bar is an affirmative defense which
must be pleaded. Bradford v. Kelly, supra. “A trial is the examination
of the issues joined between the parties, and these issues arise upon the
pleadings in the case.” MclIntosh, N. C. Practice and Procedure, 2d
Ed,. Vol. 1, § 1851. Even if the question of a previous settlement arose
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upon the pleadings in the instant case, which it did not, when the in-
stant case was tried on the merits, plaintiff’s testimony on cross-exam-
ination in respect to his reply, which had been withdrawn by order of
Judge Braswell entered in his discretion, when considered in the light
most favorable to him, does not compel the inescapable conclusion un-
der the particular facts here that he either consented to or ever sub-
sequently ratified his automobile liability insurance carrier’s settlement
with defendant. It is well-settled law in this State that a compromise
and settlement of a claim against its insured will not bar the right of
its insured from suing the releasor for his damages where he has neither
consented to nor subsequently ratified such settlement. Keith v. Glenn,
supra; Bradford v. Kelly, supra; Phillips v. Alston, 257 N.C. 255, 125
S.E. 2d 580; Lampley v. Bell, 250 N.C. 713, 110 S.E. 2d 316.

The court correctly denied defendant’s motion for a judgment of
compulsory nonsuit made at the close of all the evidence. Defendant’s
third assignment of error is overruled.

Defendant’s last and fourth assignment of error is formal, and is
overruled.

The judgment below is

Affirmed.

EARL K. DAVIS, ADMINISTRATOR OF THE ESTATE oF EVA D. DAVIS, DECEASED
v. THOMAS B. WILSON, M.D.; ALBERT L. CHASSON, M.D.; axp AR-
THUR E. DAVIS, M.D.

(Filed 23 July 1965.)

1. Physicians and Surgeons § 12—

As a general rule, a physician who exercises due care is not liable for the
negligence of nurses, attendants or internes who are not his employees.

2. Master and Servant § 3—

Ordinarily, a general manager, even though he aids in the selection of
subordinate employees and has direction and control over such subordinates
in the performance of their duties, is not an independent contractor and is
not liable for the negligence of such subordinate employees when such
subordinate employees are on the payroll of the principal emplover and
subject to his ultimate control, and perform their duties in the furtherance
of the principal employer’s business.
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8. Physicians and Surgeons § 12-— Evidence held to show that phy-
sicians in charge of hospital laboratory were employees and not in-
dependent, contractors.

The evidence tended to show that the physicians in charge of the lab-
oratory department of a hospital were paid by the hospital, had supervisory
responsibility for the conduct and work of the personnel of the department,
but that their conduct and management in respect to the department was
under the policy of the hospital, and that the technologists under their su-
pervision were paid by the hospital. This action was brought against the
physicians in charge of the laboratory department of the hospital for dam-
ages and wrongful death of a patient resulting from error of a medical
technologist in the laboratory department in sending incompatible blood to
the operating room for a transfusion for the patient. Held: Motions of the
physicians for nonsuit were properly allowed, since under the evidence they
were not independent contractors but fellow employees of the medical tech-
nologist, and are not liable for any negligence of their fellow employee.

AppraL by plaintiff from McKinnon, J., September 1964 Civil Ses-
sion of WAKE.

Civil action to recover damages for pain and suffering prior to death
of his intestate and for wrongful death of his intestate allegedly caused
by a severe blood transfusion reaction of incompatible blood, two con-
tainers of which blood had been mistakenly and negligently labeled as
compatible blood by Mrs. Frances W. Smith, a medical technologist
at Rex Hospital who was an agent of the three defendant doctors, the
relationship of which doctors with Rex Hospital was that of inde-
pendent contractors.

Defendants in their joint answer deny that their relationship with
Rex Hospital was that of independent contractors, and also deny any
responsibility for Frances W, Smith’s negligence on the ground she was
not, their agent.

From a judgment of compulsory nonsuit entered at the close of plain-
tiff’s case, he appeals.

Bailey and Ragsdale by George K. Ragsdale for plaintiff appellant.
Young, Moore & Henderson by J. C. Moore for defendant appellees.

Parker, J. This is a summary of plaintiff's evidence:

Plaintiff’s intestate, Eva D. Davis, who was his wife, was admitted
in Rex Hospital, Raleigh, North Carolina, as a patient to have a sur-
gical operation for removal of an ulcer. On 24 September 1963 in Rex
Hospital, Dr. L. Gordon Sinclair, a surgeon, performed an operation on
Mrs. Davis for a sub-total gastrectomy vagotomy for ulcer. The day
before her operation a requisition to cross-match blood for Mrs. Davis
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was sent to Frances W. Smith in the laboratory of Rex Hospital where
the hospital’s blood bank was. Dr. John C. Doerr, a physician and a
specialist in anesthesiology practicing in Rex Hospital, attended Mrs.
Davis in the operating room, and transfused into her arteries and veins
blood from donor 1738. There were no undue complications, and Mrs.
Davis went through the surgery quite well, and went to the recovery
room in excellent condition.

About 4:30 p.m. that afternoon, or some two or four hours after the
operation, Dr. Sinclair went to the recovery room to see Mrs, Davis,
and observed that urine coming through the catheter was thick and
black, which indicated to himn that she had experienced a severe blood
transfusion reaction. The appearance of dark fluid coming through the
catheter means the blood of the patient and the blood of the donor have
been fighting, and that the blood cells are broken down and excreted
by the kidneys. In an endeavor to stop the oozing of blood, about 6 p.m.
he opened her abdomen again. Being unable to control the cozing of
blood by any surgical maneuver, he packed the area hoping to control
the bleeding. During the second operation she was given more blood and
drugs, and her blood pressure came up to about normal. During the
end of the second operation, Mrs. Davis had a cardiac arrest and her
heart stopped. He started it again by external massage. Mrs. Davis
was carried from the opcrating room again to the recovery room. At
that time she looked fairly well. This lasted a short time. She grew
worse, and died at 9:18 p.m.

Dr. Sinclair testified in effect that a blood transfusion reaction is
caused when a patient receives blood incompatible with his own. That
Mrs, Davis was given two pints of blood during the first operation, and
that she had at least two or three additional pints of blood during the
second operation. That the typing and cross-matching of blood is done
in the blood bank at Rex Hospital. The blood is sent with a marked
slip, and there is a corresponding slip on the patient’s chart which may
be compared with the slip on the container of blood to see if they are
identical. That he relies on the slips that the blood had been typed in
the pathology laboratory at Rex Hospital.

Dr. Sinclair also testified to the effect that, in his opinion, the three
doctor defendants are well-qualified pathologists, and that as to the
technical side of Frances W. Smith’s work “he would be delighted for
her to cross-match his blood.”

Frances W. Smith works in the blood bank at Rex Hospital as a
medical technologist. She has had special training in this field, and has
worked in the laboratory at Rex Hospital for five years. Her duties are
processing blood, cross-matching blood from donors, and making it
available for patients. In September 1963 she typed blood for Mrs.
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Eva Davis, determined what her blood type was, cross-matched some
other person’s blood with hers, and found that it was compatible with
her blood. That the type blood was “0.” She does not know whether she
typed the blood in container number 1738, but she did place the name
of Mrs. Eva Davis on that container. Frances W. Smith was asked on
direct examination, “how it happened that she placed Mrs. Davis's
name on that container?” She testified as follows:

“When I received the request to cross-match blood for Mrs. Eva
Davis, who was supposed to go to surgery the next day, the pa-
tient was sampled, that is blood was taken from the patient, and
she was grouped, an Rh, and a cross-match was set up on her which
was compatible. At that particular time we were quite busy, but
the cross-match was gotten ready and was compatible. The whole
blood bank was quite busy at that time, and since this was not
something that was rushing I didn’t think that I should rush to
write up the requisition, that that should be something that I could
do at a later time when we were not quite so busy, so the cross-
match was made and put aside with the requisition and in transpos-
ing the numbers is where I made the mistake. I wrote the wrong
group for the patient as well as the wrong pint of blood that was
compatible for the patient. I wrote up a requisition and I wrote the
patient’s group as being an “A” positive whereas she was not, as
she was an “O” positive. And also in the transposing of the num-
ber that was compatible with her. The cross-match that I had set
up for the patient was “O” positive and the pint of blood was “O”
positive which was cross-matched with the patient and was com-
patible, and it was in the transposing of the numbers that there
was a mistake.”

This 1s a summary of the testimony of Joseph E. Barnes, director of
Rex Hospital:

Rex Hospital is a corporation, whose operations are controlled by a
board of trustees. He is next in order of control as director of Rex
Hospital. The hospital is divided into various departments, one of
which is the laboratory department, which is generally in charge of the
typing and cross-matching of blood. Dr. Thomas B. Wilson is chief of
the laboratory department or chief pathologist. Dr. Wilson was em-
ployed by the board of trustees of Rex Hospital to provide adequate
organization, both professional and nonprofessional, for the laboratory
of the hospital. Defendant Doctors Albert L. Chasson and Arthur E.
Davis are associated in the laboratory department with Dr. Wilson.
Rex Hospital does not have a relationship with all three of these doc-
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tors, but has a relationship only with Dr. Wilson. He and Dr. Wilson
have a dual responsibility for the employment of personnel in the path-
ology department. He is not competent to pass upon the professional
qualifications of applicants for work in the laboratory department. He
and Dr. Wilson participate in the recruitment together, but the selec-
tion is made by Dr. Wilson. Dr. Wilson delegates the work and the
details to the employees under him., Dr. Wilson receives by arrange-
ment with Rex Hospital a percentage of the gross proceeds of the lab-
oratory, which includes a percentage of the gross proceeds for the typ-
ing and cross-matching of blood. The charges for services rendered to
patients in the pathology department are sent to the business office of
Rex Hospital, where they are posted to the accounts of the patients.
Based upon these records, Dr. Wilson's percentage is computed. Dr.
Wilson divides this gross percentage among his associates.

This is a summary of the testimony of Dr. Wilson, who was called
and testified as a witness for plaintiff, except when quoted: He is a
physician and practices at Rex Hospital as a pathologist. He is at the
top of the pathology department by reason of seniority. Next to him
is Dr. Chasson, a pathologist in this department, who has specific re-
sponsibility over the blood bank in the department. This responsibility
is also shared by himself and Dr. Davis, another pathologist in the de-
partment. He is “responsible for the over-all laboratory with the
thorough understanding that those responsibilities must, however, be
shared equally by the two other pathologists.” As a member of the lab-
oratory department, he has supervisory responsibility for the conduct
and work of Frances W. Smith. He has liberty to conduct his practice.
“As far as the relationship of the laboratory is concerned, which is a
part of the hospital of course, my conducting, my management within
that sphere must come under the policies of the hospital which are in-
dicated through the director of the hospital and the board of trustees.”
An agreed percentage of the gross proceeds from the laboratory depart-
ment available to the pathologists is divided by mutual agreement be-
tween Doctors Chasson, Davis, and himself, and Rex Hospital sends
each one of them separate cheques in payment. Rex Hospital has an
agreement with Doctors Chasson and Davis through him as senior
pathologist. He has supervisory administrative responsibility for the
conduct of the personnel of the pathology department. The pathology
department 1s composed of several sub-departments. In each of these
sub-departments there is a technologist who has had from five to ten
vears of experience in technology. There arc a senior technologist and
three pathologists.

All technologists and eclerical personnel connected with the labora-
tory are interviewed by the laboratory personnel to determine their
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qualifications, and if their qualifications are satisfactory, they are sent
down to the personnel office of Rex Hospital for the completion of their
employment. “He passes on the medical or technical qualifications of
personnel in the laboratory, but that the final approval as to the need
or the opening or the salary is Mr. Barnes’; that if he felt that if the
department needed a technician tomorrow he could recommend that a
technician be added, but that the ultimate approval would be Mr.
Barnes’.” Frances W. Smith and the other technicians in the pathology
department were paid for their services by Rex Hospital. He never
paid Frances W. Smith anything.

He reecalls interviewing Frances W. Smith when she applied to Rex
Hospital for a job. She had been interviewed before he saw her by
Dorothy McGhee, chief medical technologist in the pathology depart-
ment of Rex Hospital, who went over Frances W. Smith's credentials,
her background and her training, and then referred her to him for an
additional interview. He testified: “I interviewed Mrs. Smith then and
I recommended that she be employed, and she was sent then to the em-
ployment office for the completion of her records * * *.” The path-
ology department at Rex Hospital does between eight and ten thousand
cross-matchings of blood per year, and Frances W. Smith does about
half of these. He had no connection with Mrs. Davis while she was in
the hospital.

After Mrs. Davis’s death Dorothy MeGhee, chief medical technol-
ogist in the pathology department of Rex Hospital and Dr. Chasson
made an investigation as to Mrs. Davis’s death. Their investigation dis-
closed that Mrs. Davis’s blood group was group “O”, Rh positive, and
the donor’s blood group was group “A”, Rh positive, and that the cross-
match of blood was incompatible. The blood containers sent to the op-
erating room for Mrs. Davis were numbered 1738 and 1742. The con-
tainer numbered 1738 was labeled “O”, Rh positive, and that after Mrs.
Davis’s death she checked this container and found out it contained
“A”, Rh positive blood, and Mrs. Davis’s name was on it.

Frances W. Smith was supervised in doing her work in typing and
cross-matching blood by Dorothy MceGhee. She usually goes to Dr.
Wilson with her problems. Rex Hospital pays her by cheque every two
weeks for her work in the pathology department, and makes deductions
for social security, taxes, ete. At the end of each year, Rex Hospital
gives her a W-2 form indicating the amount it has paid her during the
vear for her services, and the amount of tax it has withheld. Dorothy
MecGhee set the vaeation schedule for people who worked in the path-
ology department of Rex Hospital.

The decision in National Homeopathic Hospital v. Phillips, 181 F.
2d 293, which is a case with a factual situation quite similar to the fac-
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tual situation in the instant case, is most helpful, and is in point. In
that case the decision of a unanimous Court written by Circuit Judge
Proctor is as follows:

“This appeal is from a judgment against appellant hospital for
the death by negligence of a patient resulting from a transfusion
of incompatible blood erroneously tested and reported as com-
patible by a technician in the hospital laboratory.

“The main question is whether such a relationship prevailed be-
tween the hospital and technician as to render the hospital liable
upon the principle of respondeat supertor. The trial court held a
master and servant relationship did exist, and submitted the ques-
tion of negligence to the jury, which returned a verdict for the
plaintiff,

“We think the court was right. The undisputed evidence showed
that the laboratory was an established part of the hospital. By ar-
rangement with an outside physician it was operated under his
overall direction. The technician was hired and paid by the hos-
pital. In the instant case the hospital in usual course, ordered a
laboratory test. The technician, without the presence or supervision
of the physician, made the test and submitted her report directly
to the hospital. Relying thereon the hospital made the transfusion.
In our opinion the facts clearly established the responsibility of
the hospital for the acts of its technician. That responsibility is
unaffected even though, agreeably to the requirements of 2 D. C.
Code (1940) §§ 101, 102, and 134(b), the technical work in the
laboratory was put under the ‘direction’ of a physician.”

Where it appeared that the plaintiff, a patient at the defendant hos-
pital, was given a serological test to determine her Rh blood factor,
which test was given by a laboratory technician employed by the de-
fendant hospital, and that the technician concededly made an error in
designating the plaintiff’s blood type, with the result that she was in-
fused with blood of the wrong type and suffered serious injuries for
which she brought suit, the court in Berg v. New York Soc. for Relief
of the Ruptured & Crippled (1956), 1 N.Y. 2d 499, 154 N.Y.S. 2d 455,
136 N.E. 2d 523, in reversing the judgment of the Appellate Division,
286 App. Div. 783, 146 N.Y.S. 2d 548, which held in favor of the defend-
ant hospital on the ground that the negligence of the technician was a
medical rather than administrative act because it was integrally related
to medical care, reinstated the judgment of the trial court which di-
rected a verdict for the plaintiff, 136 N.Y.S. 2d 528, and held that al-
though it was a medical act in the sense that it was preparatory to a
transfusion, the test was performed, not by a physician or nurse, but
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by a technician who was employed and paid by the hospital and was so
far short of professional status or attainments that only 4 to 6 weeks
training was necessary for her job, so that she could not be classed as
an independent contractor, but rather as a salaried employee of the hos-
pital, for whose negligence the hospital was liable. In its opinion the
Court said:

“Modern hospitals hire on salary not only clerical, administra-
tive and housekeeping employees but also physicians, nurses and
laboratory technicians of many kinds. Not only do they furnish
room and board to patients but they sell them services which are
‘medical’ in nature and, though furnished on physician’s orders,
are performed wholly by and under the control of the hospitals’
salaried staffs.”

See Annot. 59 A.L.R. 2d 768, entitled “Liability of injury or death
from blood transfusion.”

As a general rule, a physician who exercises due care is not liable for
the negligence of nurses, attendants or internes who are not his em-
ployees. Covington v. Wyatt, 196 N.C. 367, 145 S.E. 673; 70 CJ.S,
Physicians and Surgeons, § 54(f), p. 979.

Jackson v. Joyner, 236 N.C. 259, 72 S.E. 2d 589, relied on by plain-
tiff is factually distinguishable from the instant case. In this case the
evidence tended to show that the surgeon performing the operation
selected and arranged for the help of an anaesthetist employed by the
hospital and had full power and control over him in the performance
of his duties in administering the anaesthetic during the operation. The
Court held the anaesthetist was, during the period of the operation, the
agent of the surgeon, and the surgeon is liable for the negligence of
the anaesthetist in the administration of the anaesthetic.

In 1 Labatt’s Master and Servant (2d Ed.), § 32, it is stated:

“It is well settled that, where an employee, acting under the ex-
press or implied authority of his prineipal, engages servants to per-
form work for the benefit of his employer, the principal, and not
the employee, is in law the master of the servants so engaged.
This doctrine is an obvious and necessary consequence of the fact
that, in the case supposed, the power of controlling the servants,
even though it may normally be exercised by the agent after they
are hired, really resides in the principal, and may at any time be
called into active exercise.”

In 2 Restatement of the Law of Agency 2d, § 358, p. 132, it is said:

“Comment on Subsection (1):
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“a. The doctrine of respondeat superior does not apply to
create liability against an agent for the conduct of servants and
other agents of the principal appointed by him, even though other
agents are subject to his orders in the execution of the principal’s
affairs. He is, however, subject to liability under the rules stated
in Sections 344, 351, 356, if he directs or permits tortious conduct
by them or fails properly to exercise control over them.

“Tllustration:

“l. A is employed by P as general manager. B, a servant un-
der the immediate direction of A, is negligent in the management
of a machine, thereby injuring T, a business visitor. A is not liable
to T.”

To the same effect, see Story on Agency, 9th Ed., § 313, p. 385; 57
C.J.8,, Master and Servant, § 564; 35 Am. Jur., Master and Servant, §
540,

All the evidence clearly shows the following: The board of trustees
of Rex Hospital employed Dr. Thomas B. Wilson, a physician spe-
cializing in pathology, as chief of the laboratory department of the hos-
pital or chief pathologist to provide adequate organization, both pro-
fessional and nonprofessional, for the laboratory department. Doctors
Chasson and Davis, both pathologists, are associated in the laboratory
department with him, and are all paid by cheque by Rex Hospital for
such services as regular employees of Rex Hospital. Dr. Wilson and
the two other defendant doctors associated with him have supervisory
responsibility for the conduct and work of the personnel of the labora-
tory department, including the conduct and work of Frances W. Smith
in typing and cross-matching blood in the laboratory, but his and their
conduct and management in respect to the laboratory department of
Rex Hospital “must come under the policies of the hospital which are
indicated through the director of the hospital and the board of trus-
tees” of Rex Hospital. Frances W, Smith was paid for her services in
the laboratory department of Rex Hospital every two weeks by cheque
by Rex Hospital. A laboratory of a modern hospital is essential to its
operation. There is nothing in the record to show that the three defend-
ant doctors supplied to the employees in the laboratory department of
Rex Hospital any supplies or equipment to do this work. It is a fair
inference that all this was furnished by Rex Hospital. Generally, physi-
cians engaged in the practice of their profession are regarded as inde-
pendent contractors. 27 Am. Jur., Independent Contractors, § 17. How-
ever, it is manifest from all the evidence in this case that the work and
management in respect to the laboratory department of Rex Hospital
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by the three defendant doctors, regularly employed and salaried mem-
bers of the staff of Rex Hospital, and their supervisory control of the
personnel and work of this department, was under the control of the
director of Rex Hospital and its board of trustees, and consequently
the three defendant doctors in respect to their work and duties in the
laboratory department of Rex Hospital were employees and servants
of Rex Hospital and not independent contractors. Pressley v. Turner,
249 N.C. 102, 105 S.E. 2d 289; Hayes v. Elon College, 224 N.C, 11, 29
S.E. 2d 187; 27 Am. Jur., Independent Contractors, §§ 5 and 6; 56
C.J.S., Master and Servant, § 3; Annot. 20 A L.R. 684

All the evidence in this case clearly and plainly shows that Frances
W. Smith at all times relevant in the instant case was an employee of
Rex Hospital, regularly employed and paid by it as an employer, and
that she was not an agent or employee or servant of the three defendant
doctors, or any one of them. There is nothing in the record before us to
show that the three defendants, or any one of them, knew that Mrs.
Davis was in Rex Hospital for surgery or that blood for transfusion
had been requested for her and furnished by the laboratory department
of the hospital. There is no evidence in the record before us, considering
it in the light most favorable to plaintiff, that would permit a jury to
find that Frances W. Smith was an agent or employee or servant of the
three defendant doctors, or any one of them, so as to hold them, or
any one of them, responsible for the tragic negligence of Frances W.
Smith, which she admits, on the principle of respondeat superior.

The judgment of compulsory nonsuit is

Affirmed.

EVA R. BENNETT, SurviviN¢ Wmow, AxD CLIFTON C. BENNETT, SURVIv-
ixa¢ Son orF C. C. BENNETT, DrceEAsEp, AND EVA R. BENNETT, ADMINIS-
TRATRIX OF C. C. BENNETT, DeCEASED, PraiNTFFs v. THE ANSON BANK
& TRUST COMPANY, EXECUTOR OF THE ESTATE oF ROSALIE POLK BEN-
NETT, avp THE ANSON BANK & TRUST COMPANY, ADMINISTRATOR,
c. t. a., d. b. n. oF THE EsSTATE OoFf PURDIE RICHARDSON BENNETT,
DEFENDANT.

(Filed 23 July 1965.)

1. Limitation of Actions § 17—
Upon defendant’s plea of the applicable statute of limitations, the burden
devolves upon plaintiffs to show that their action was instituted within the
time allowed.
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2, Partnership § 3—
The fiduciary relationship existing between partners entitles one partner
to demand an accounting of the other upon request, and the statute of lim-
itations does not begin to run against the right to such accounting until one
partner has notice of the other’s termination of the partnership and his re-
fusal to account.

3. Partnership § 9—

The death of one partner ordinarily terminates the partnership and en-
titles his personal representatives to sue the surviving partner for an ac-
counting immediately upon the failure of the surviving partner to file an
accounting with the clerk within twelve months from the deceased partner’s
death. G.8. 59-82.

4. Limitation of Actions § 7—-

A cause of action for fraud is not barred until three years after the fraud
constituting the basis of the action is discovered or should have been dis-
covered, and where a confidential relationship exists the failure to discover
the facts constituting the fraud may be excused.

5. Same; Partnership § 9— Evidence held for jury as to whether
action for fraud was instituted within 8 years from date fraud was
or should have been discovered.

The evidence tended to show that brothers were partners, that upon the
death of one of them the surviving partner failed to file an accounting with
the clerk as required by statute, that upon confrontation by the son of the
deceased partner he stated that there were no assets requiring settlement
and that proceeds from sale of partnership lands had been lost in stock in-
vestments, it appeared that the deceased partner’s interest in the partner-
ship was inventoried at a very small sum, that upon the death of the other
partner his interest in the partnership was also inventoried at a very small
sum, that upon the death of his widow, some 27 years thereafter, her estate
was inventoried at a very large sum, that neither of the partners nor the
widow had any material income other than from the partnership, and that
after the death of the first partner, the surviving partner sold the partner-
ship assets and borrowed money on the partnership credit and put the pro-
ceeds in his wife’s name, and that after the death of the second partner his
widow continued to use and invest the partnership assets as her individual
property. Held: Whether plaintiffs used due diligence to ascertain the facts
constituting their cause of action for fraud is a question for the jury upon
the evidence, and the entry of judgment of nonsuit in their action for an
accounting instituted less than three years after the death of the widow is
reversed.

AppraL by plaintiffs from Brock, S. J., September 1964 Civil Ses-
sion of ANsoN.

Action by the administratrix and heirs of Clifton C. Bennett (C. C.
Bennett) for an accounting of partnership assets and the imposition of
a constructive trust.

Defendant Anson Bank and Trust Company is sued (1) as execu-
tor of Rosalie Polk Bennett, widow of Purdie Richardson Bennett (P.
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R. Bennett), surviving partner of C. C. Bennett, and (2) as admin-
istrator c. t. a., d. b. n. of the estate of P. R. Bennett. The widow and
the son of C. C. Bennett, as his sole surviving heirs, instituted this ac-
tion on September 9, 1963. The widow, as the “reappointed adminis-
tratrix” of her husband’s estate, made herself a party and adopted the
complaint on September 29, 1964,

Plaintiffs allege: C. C. Bennett died intestate in 1936. His administra-
trix inventoried his estate at $3,000.00. C. C. Bennett had been a gen-
eral, unlimited partner with his brother, P. R. Bennett, in the business
of Bennett Brothers. P. R. Bennett died testate in 1944 without ever
having filed any accounting of the partnership assets. His wife, Rosalie
P. Bennett, was his sole beneficiary and the executrix of his estate,
which she inventoried at $2,187.35. She likewise never filed any ac-
counting for P. R. Bennett. She died testate in 1963, leaving an estate
which defendant inventoried at $80,904.13. During his lifetime P. R.
Bennett had no known income from any trade or profession other than
the partnership, and during her lifetime Rosalie Bennett had no known
income other than that provided by her husband. At her death the size
of her estate was so disproportionate to that of the inventoried estate of
her husband that “these plaintiffs allege fraud, corruption, or mistake
on the part of Purdie Richardson Bennett and Rosalie Polk Bennett,”
viz.,, P. R. Bennett during his lifetime diverted partnership assets to
his wife, who, on numerous occasions, said: C. C. Bennett had no busi-
ness knowledge and, like a child, signed where P. R. Bennett told him
to sign. Before C. C. Bennett’s death, P. R. Bennett placed money bor-
rowed by the partnership in her private account, and she used it to buy
stocks and bonds, without the knowledge of C. C. Bennett, who was
told that the money had been lost in bad investments P. R. Bennett
had made for the partnership.

Plaintiffs pray that they be given an accounting of partnership as-
sets and “that a trust be impressed on the estate of Rosalie Polk Ben-
nett until such time as an accounting of partnership assets can be made
and distributed according to law.”

Answering as executor of Rosalie P. Bennett, individually, defendant
denies all material allegations of the complaint. Answering as admin-
istrator c. t. a., d. b. n. of P. R. Bennett, it denies all material allega-
tions of the complaint and pleads, by way of further answer and de-
fense, that plaintiffs’ cause of action, if any, accrued more than 10
years before the commencement of this suit and is barred by the 10-,
7-, 6-, and 3-year statutes of limitation, specifically G.S. 1-47, G.S. 1-
49, G.8. 1-50, and G.8. 1-52. It pleads, also, the laches of plaintiffs in
that the administratrix of C. C. Bennett, his widow, appointed in 1936,
closed his estate without ever requiring any accounting; that plain-



N.C] SPRING TERM, 1965. 151

BeEnNNETT v, TrRUST CO.

tiffs never filed any claim against the executrix of P. R. Bennett, ap-
pointed in 1944; that 28 years have elapsed since the death of C. C.
Bennett, and 20 years since the death of P. R. Bennett.

Plaintiffs’ evidence tends to show: C. C. Bennett died March 16,
1936. His gross estate as shown by the inheritance- and estate-tax in-
ventory filed by his administratrix was $4,582.50. In this figure was in-
cluded his interest in Bennett Brothers, estimated at $2,902.50. P. R.
Bennett died January 19, 1944. The inventory and final account (one
document) filed by his executrix showed real estate valued at $5,545.00,
personalty at $3,709.27, and disbursements of $1,039.65. Bcefore the
signature the account contained this statement:

“In filing this account said Rosalie Bennett, as individual and
sole devisee, hereby receipts herself as Executrix for the above
balance of $767.72, in addition to remaining 145 share and interest
in the properties of Bennett Bros., and all personal properties and
real estate herein shown or otherwise, in closing said estate.”

Rosalie Bennett died January 10, 1963. Her executor inventoried her
estate at $80,904.13. The inventory of Rosalie P. Bennett’s estate shows
real estate valued at $49,600.00; stocks, $30,920.00; cash, $184.13.

Plaintiffs’ evidence further tends to show: When they were young
men, C. C. Bennett and P. R. Bennett went into business as equal part-
ners in a mercantile and farming operation. The partnership lasted
until the death of C. C. Bennett, 46 years later. During all that time
C. C. Bennett had no individual bank aceount. The two brothers and
their wives together owned 7,000-10,000 acres of land “in different coun-
ties and states.” Between 1932 and 1936 the brothers, with the joinder
of their wives, conveyed, according to the testimony of the Register of
Deeds, 7,782.87 acres. According to the summary of conveyances intro-
duced in evidence as plaintiffs’ Exhibit 13, the conveyances totaled 8,-
284.27 acres, plus 5 lots, 2 “tracts” and “Bk 51-380,” less an “excep-
tion” from a conveyance of 12.279 acres. Of this total, 2,782.7 acres,
according to the Register of Deeds, were conveyed to the Bank of
Wadesboro; according to Exhibit 13 —3,284.09 acres, plus 2 lots and a
“tract.” Neither C. C. Bennett nor his wife ever received any funds
from these sales. Mrs. C. C. Bennett testified: “These transfers of deeds
to others were made back before my husband’s death when they were
liquidating the estates and paying their debts.” Between 1939 and his
death P. R. Bennett deposited a total of $37,109.87 in his own account
in the Bank of Wadesboro. During that same period a total of $172-
957.25 was deposited to the credit of his wife, Rosalie P. Bennett.
After the death of C. C. Bennett his widow and two sons signed deeds
at the request of P. R. Bennett, but they never received any proceeds
from such transfers.
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In 1951, Rosalie P. Bennett became disabled and employed Thelma
Leak “as a night servant.” Mrs, Leak stayed with her until January
1963. About 1956 she took Mrs. Leak “into her confidence about her
personal financial affairs.” The latter testified that Mrs. C. C. Bennett
had remarked to her “how pitiful” Mrs. Rosalie Bennett was; that
when she repeated this comment to her, Rosalie Bennett said that was
all Mrs. C. C. Bennett knew about it, that she had money, that “they
thought she had to sell her diamond ring.” Mrs. Leak further testified
that Mrs, Rosalie Bennett told her they had spent $60,000.00 since she
had been with her and “she had enough if she lived 100 years. . . .,”
that she had “$100,000 in stocks and bonds,” that “Bennett Brothers
borrowed $100,000 from the Bank and that’s what they were living on

now,” “that Bennett Brothers was land poor . . . they got this money
and paid the Bank back with land,” that “they didn't need the money
when they borrowed it to put the stock in . . . they were getting rid

of the land . . . and Mr. P. R. Bennett bought stock and bonds with
it in her name,” and that is what they were living on now. Mrs. Ben-
nett had a farm, which she operated through a tenant. She did not
spend any money on entertaining and spent only what she had to for
living expenses.

At the time of the death of C. C. Bennett, his son, plaintiff Clifton
C. Bennett, was in law school. He testified:

“I consulted Professor McIntosh, who wrote the book on the
Law of Partnerships, as I recall, and I confronted my uncle with
the fact that he had not settled, and I am prepared to give you
his reply. The reply was that there was nothing to settle, and since
that time my assumption has been, until last year following the
death of my aunt, his widow, that in fact there was no money to
account for.”

At the close of plaintiffs’ evidence defendant’s motion for judgment
of nonsuit was allowed. Plaintiffs appeal from this ruling.

Long, Ridge, Harris & Walker by George A. Long and Theron L.
Caudle for plaintiffs appellants.
Taylor and McLendon by H. P. Taylor, Jr., for defendant appellee.

Suarp, J. By this action instituted September 9, 1963, plaintiffs
seek an accounting for a partnership which was dissolved March 16,
1936, by the death of a partner under whom they now claim. They fur-
ther seek to trace partnership assets into the estate of the widow of the
surviving partner and impress a trust upon such assets. Defendant, as
administrator ¢. t. a., d. b. n. of the partner who survived in 1936, and
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as executor of his widow, pleads the lapse of time — over 27 years —
in bar of plaintiffs’ right to an accounting. Specifically, defendant
pleads G.S. 1-47, 10 years; G.8. 1-49, 7 years; G.8. 1-50, 6 years; and
G.S. 1-52, 3 years. Upon defendant’s plea of the statute of limitations
the burden devolved upon plaintiffs to show that their action was not
barred but was instituted within the time permitted by statute. Jewell
v. Price, 264 N.C. 459, 142 S.E. 2d 1; Fulp v. Fulp, 264 N.C. 20, 140
S.E. 2d 708.

Before plaintiffs can obtain a money judgment against defendant
upon a demand arising out of the partnership transactions of Bennett
Brothers, there must be an accounting of partnership affairs and a bal-
ance struck. Pugh v. Newbern, 193 N.C. 258, 136 S.E. 707; Baird v.
Baird, 21 N.C. 524, 539. Their first task, therefore, is to show that their
right to an accounting has not been lost by lapse of time.

The partnership existing between the Bennett brothers created a fidu-
ciary relationship imposing upon P. R. Bennett — the managing part-
ner, according to plaintiffs’ evidence — the duty to render to C. C. Ben-
nett at any time upon his request “a full and actual account of partner-
ship affairs.” Prentzas v. Prentzas, 260 N.C. 101, 103, 131 S.E. 2d 678,
680; accord, Pentecost v. Ray, 249 N.C. 406, 106 S.E. 2d 467; Casey v.
Grantham, 239 N.C. 121, 79 S.E. 2d 735. As between the partners them-
selves the statute would not begin to run on the cause of action for an
accounting until one partner had notice of the other’s termination of
the partnership and his refusal to account. This is but an application of
the rule that the statute of limitations does not commence to run against
a trustee until he repudiates his trust. Fulp v. Fulp, supra; Prentzas v.
Prentzas, supra; 40 Am, Jur., Partnership § 335 (1942).

In the absence of an express agreement to the contrary, every part-
nership is dissolved by the death of one of the partners. In re Estate of
Johnson, 232 N.C. 59, 59 S.E. 2d 223; Bank v. Hollingsworth, 135 N.C.
556, 47 S.E. 618; 40 Am, Jur., Partnership § 286 (1942). This common-
law rule is now codified as G.S. 59-61.4. Upon the death of C.C. Ben-
nett, P. R. Bennett immediately stood “in the relation of trustee
charged with the duty of faithful management and accounting to those
entitled to the surplus of the deceased partner’s interest after settling
the debts of the partnership and winding up its affairs.” In re Estate
of Johnson, supra at 60, 59 S.E. 2d at 225; accord, Walker v. Miller,
139 N.C. 448, 52 S.E. 125. 1t was the duty of P. R. Bennett, as his sur-
viving partner, to have filed with the Clerk of the Superior Court,
within 12 months of the death of C. C. Bennett, a verified account
stating his action as surviving partner, and, unless the Clerk had ex-
tended his time for good cause shown, to have come to a settlement
with Mrs. C. C. Bennett, as administratrix of his deceased partner. N.
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C. Code of 1935, § 3285 (now G.S. 59-82). The Clerk of the Superior
Court did not extend the time for P. R. Bennett to account, and he died
without ever having accounted. Clearly, therefore, on March 16, 1937,
plaintiff administratrix had the right to sue P. R. Bennett for an ac-
counting. In re Johnson, supra; see Ewing v. Caldwell, 243 N.C. 18, 89
S.E. 2d 774; Sherrod v. Mayo, 156 N.C. 144, 72 3.E. 216. Within 3
years thereafter, nothing else appearing, plaintiffs’ action for an ac-
counting would have been barred by G.S. 1-52(1). Prentzas v. Prentzas,
supra; Wersman v. Smith, 59 N.C. 124; 40 Am. Jur., Partnership § 345
(1942). Plaintiffs contend, however, that here something else appears
from their evidence: that in the lifetime of C. C. Bennett, his surviv-
ing partner, P. R. Bennett, the brother-in-law and uncle of plaintiffs,
had fraudulently misappropriated partnership funds; that after C. C.
Bennett’s death he fraudulently concealed from plaintiffs the existence
of their cause of action against him for his prior defalcations, which
he had actively continued while making positive misrepresentations to
plaintiffs that no such assets existed and that an accounting would be a
futile thing.

In order to exercise their right to an accounting 26 years after it
accrued, plaintiffs must establish that they exercised it within 3 years
of the time they discovered or ought by reasonable diligence under the
circumstances to have discovered the fraud of P. R. and Rosalie P.
Bennett. In 1937, plaintiffs knew of their right to require P. R. Bennett
to account. If we take their evidence as true, as we must in passing
upon a motion for nonsuit, Spinning Co. v. Trucking Co., 263 N.C. 807,
140 S.E. 2d 534, their failure to exercige this right was the result of P.
R. Bennett’s statement that the partnership had no assets — “that there
was nothing to settle.” If this statement was true — and plaintiffs say
they believed it —, the institution of an action to require an accounting
would have been a vain and an expensive gesture.

Under the circumstances here, plaintiffs’ evidence must, in order to
repel the bar of the statute, tend to establish (1) the falsity if P. R.
Bennett’s statement that there were no partnership assets; (2) that
they reasonably relied upon the statement; and (3) that P. R. Ben-
nett had misappropriated the assets and was actively concealing his
breaches of trust. In other words, the facts which plaintiffs say caused
them not to require the accounting are also the facts upon which they
base their action to recover partnership assets. If P. R. Bennett misled
plaintiffs so as to repel the bar of the statute, he had converted partner-
ship assets. To prove the first is to prove the second.

Defendant contends that plaintiffs should have insisted on their legal
right to an accounting in 1937; that, had they done so and had P. R.
Bennett been guilty of the misappropriations with which plaintiffs now
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charge him, such an accounting would have disclosed the misappropria-
tions; that in failing to require the accounting plaintiffs failed to exer-
cise reasonable diligence to discover the fraud they allege, and they are
therefore barred by G.S. 1-52(9) from any relief whatever.

Plaintiffs’ evidence, should the jury accept it, would support but not
compel a finding that C. C. Bennett and P. R. Bennett were general
partners; that P. R. Bennett was the business manager of the partner-
ship, which was “land poor”; that, in order to dispose of land, the part-
nership borrowed $100,000 from the Bank of Wadesboro; that this
money was fraudulently misappropriated by P. R. Bennett and his wife,
both of whom led C. C. Bennett and his heirs to believe that it had
been lost by unfortunate investments; that 3,284.09 acres, plus two lots
and a “tract,” were conveyed to the Bank of Wadesboro in 1935 for a
consideration, determined from the revenue stamps on the deeds, of
about $35,500; that from 1932 through 1936 the partncrship also con-
veyed to other grantees 5,000.18 acres, plus 3 lots, a “tract,” and “Bk
51-380,” less an “exception” from a conveyance of 12.279 acres, for a
consideration, similarly determined, of about $44,000; that P. R. Ben-
nett bought stocks and bonds in his wife’s name with the proceeds of
the Joan from the Bank of Wadesboro; that, by 1956, Rosalie P. Ben-
nett had spent $60,000 in funds originating from the loan and that she
still had $100,000 in stocks and bonds derived from it.

The credibility of this evidence is not for the Court. Our task is to
determine (1) whether, taken as true, it constitutes more than a scin-
tilla of evidence of fraudulent misappropriation of partnership funds
by P. R. and Rosalie P. Bennett and of their active, fraudulent con-
cealment of these misappropriations from the heirs of C. C. Bennett;
and (2) whether the failure of P. R. Bennett to account in 1937, con-
sidered in connection with his relation to plaintiffs and his statement to
his nephew that there was nothing to account for, was sufficient to
alert plaintiffs and set the statute running.

“It is generally held that where there is concealment of fraud
or continuing fraud, the statute of limitations does not bar a suit
for relief on account of it, and thereby permit the statute which
was designed to prevent fraud to become an instrument to perpe-
trate and perpetuate it. * * * The law applicable is well stated
in 34 Amer. Jur,, Limitation of Actions, par. 168, p. 135, as follows:
“Where a confidential relationship exists between the parties, fail-
ure to discover the facts constituting fraud may be excused. In such
a case, so long as the relationship continues unrepudiated, there is
nothing to put the injured party on inquiry, and he cannot be said
to have failed to use due diligence in detecting the fraud. . . .
Similarly, an agent sued for fraud, cannot set up that the prineipal
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should have suspected him.”” Small v. Dorsett, 223 N.C. 754, 761,
28 S.E. 2d 514, 518.

A failure to use such diligence as is ordinarily required of two per-
sons transacting business with each other may be excused when there
exists such a relation of trust and confidence between the parties that
it is the duty, on the part of the one who committed the fraud and
thereby induced the other to refrain from inquiry, to disclose to the
other the truth. Vail ». Vail, 233 N.C. 109, 63 S.E. 2d 202; accord,
Gallett v. Wiley, 126 111, 310, 9 Am. St. Rep. 587; 34 Am. Jur., Limita-
tion of Actions § 168 (1941) ; Annot., 25 Am. St. Rep. 227. In Lataillade
v. Orena, 91 Calif. 565, 27 Pac. 924, a case on all fours with ours, the
plaintiff, on February 21, 1887, brought a suit to compel an accounting
by his stepfather and guardian, who had handled his affairs since 1849.
The California Code, like G.8, 1-52(9), provided that an action for re-
lief on the grounds of fraud or mistake was not deemed to have acerued
until the discovery by the aggrieved party of the facts constituting the
fraud or mistake. Counsel for the defendant contended that the action
was not one for relief on the ground of fraud. The court said:

“Tt is true, the action was for an accounting, but the grievance
complained of was that defendant knowingly received and held
moneys in trust for plaintiff, and appropriated the same to his own
use, and at all times fraudulently concealed from plaintiff the fact
he had ever received or held any such moneys or any money in
which plaintiff had any interest. It seems to us, therefore, that the
averments make a case of the class provided for in the section of
the Code above cited.” Id. at 577, 29 Pae. at 926.

Although plaintiffs’ evidence is susceptible of inferences to the con-
trary, yet the jury could find from it that, in view of the confidential
relationship existing between plaintiffs and P. R. Bennett, the former
were not indiligent by reason of failing to require the latter to account
within 8 years from March 16, 1937. We conclude, therefore, that plain-
tiffs were entitled to go to the jury on all the issues raised by the
pleadings. These include, tnter alia, the issue whether plaintiffs’ right to
an accounting is barred by the statute of limitations. Needless to say,
defendant’s evidence, not yet heard, might disclose a version entirely
different from that of plaintiffs. The question of tracing trust funds will
arise only if the jury, after hearing the evidence of both sides, estab-
lishes plaintiffs’ right to recover a sum of money from defendant. See
Trust Co. v. Barrett, 238 N.C. 579, 78 S.E. 2d 730; McGurk v. Moore,
234 N.C. 248, 67 S.E. 2d 53.

The judgment dismissing the action as of nonsuit is

Reversed.
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GEORGE R. HORN v. PROTECTIVE LIFE INSURANCE COMPANY.
(Filed 23 July, 1965.)

1. Insurance § 45—

Where insurer tenders the amount of the death claim and resists plain-
tiff’s action on the supplementary contract for accidental death solely on
the ground that insured’s death was not accidental as defined by the policy,
insurer waives its right to deny liability on the ground that notice and
proof of loss were not given as required by the policy.

2. Insurance § 46—

In an action under supplementary provisions of a policy for additional
payments if death of insured results from an accident, plaintiff has the
burden of proving death by accident within the definition of that term in
the policy.

3. Insurance § 34— If existing disease is contributing factor in caus-
ing death, death does not result exclusively from accidental means.

This action was instituted on a supplementary contract providing addi-
tional benefits if insured’s death was caused directly and exclusively by ex-
ternal, violent and accidental means. The evidence was to the effect that
insured had theretofore suffered heart attacks, and plaintiff’s expert witness
testified from his autopsy that the wounds received by insured in the acci-
dent were superficial and could not alone have caused death, that the con-
dition of the heart and blood vessels disclosed insured had arteriosclerosis,
and that upon the facts of the particular case the shock of the accident
could have caused the heart failure and death. Held: Nonsuit should have
been entered.

Appean by defendant from Froneberger, J., September 1964 Civil
Session of RUTHERFORD.

On August 20, 1963, defendant insured the life of R. R. Horn for the
principal sum of $10,000. The usual provisions in life insurance poli-
cies, obligating insurer to pay a specific sum upon proof of death, were
in this case supplemented by an endorsement on the policy entitled:

“AcCiDENTAL DEeATH AND DISMEMBERMENT SUPPLEMENT,” which pro-
vided:

If insured “(a) sustains bodily injuries caused directly and ex-
clusively by external, violent and accidental means * * * and
(b) sustains one of the losses enumerated in the Schedule of Losses
* * * ag the result, directly and independently of all other causes,
of such injuries, the Company will, upon receipt of due proof of
such loss within 60 days after the date of such loss, * * * pay
* # * the amount determined in accordance with the Schedule
of Losses * * *7
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“LIMITATIONS:

“The Accidental Death and Dismemberment Benefits will not
be payable for any loss resulting from, or caused, directly or in-
directly, or wholly or partly, by

Hl' [ L I ]

“2. Dbacterial infection, whether introduced or contracted acci-
dentally or otherwise (except pyogenic infections which
shall occur simultaneously with and through a visible cut
or wound which was caused directly and independently of
all other causes by external, violent and accidental means),
or

“3. medical or surgical treatment (except as may result di-
rectly from surgical operations or procedures made neces-
sary solely by bodily injuries caused directly and inde-
pendently of all other causes by external, violent and acci-
dental means and furnished within 90 days after the date
of such bodily injuries), or

U4. [ * 0 * % ]

145. [ ¥ ¥ #* ]

“6. disease or bodily or mental infirmity * * *.”

The Schedule of Losses required payment of the principal sum for:
“Loss of Life ..., Prinecipal Sum
“Loss of Both Hands or Both Feet................. Principal Sum
“Loss of Both Eyes. ... Principal Sum
“Loss of One Hand and One Foot................ Principal Sum
“Loss of One Eye and One Hand.............. Principal Sum
“Loss of One Eye and One Foot................ Prineipal Sum

“Loss of One Hand, or One Foot,

or One Eye.........ce, One-half  Principal Sum.”

Plaintiff, son of the insured, and beneficiary named in the policy,
brought this action to recover $10,000 provided for in the supplemental
contract of insurance. He alleged insured’s death, on January 13, 1964,
was a direct result of bodily injuries sustained by insured, caused di-
rectly and exclusively by violent and accidental means.

The court, to settle the rights of the parties, submitted this issue to
a jury: “Was the death of R. R. Horn caused by bodily injuries sus-
tained by the said R. R. Horn directly, exclusively and independently
of all other causes by external, violent and accidental means, as set
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forth in the complaint?” The jury answered “yes.” Thereupon, judg-
ment was entered in favor of plaintiff for $10,000. Defendant excepted
and appealed.

Van Winkle, Walton, Buck & Wall; Herbert L. Hyde for Defendant
Appellant.
Hamrick & Jones for Plaintiff Appellee.

Ropyman, J. The first and principal question debated in the briefs
and on oral argument is directed to the motion to nonsuit. Defendant
asserts the court’s ruling was erroneous for two reasons:

First, plaintiff alleged, and defendant denied, that proof of loss re-
quired by the policy had been given, Plaintiff must establish com-
pliance with policy provisions to recover, and proof of loss is a condi-
tion precedent. If this case had been tried on the theory that plaintiff
had not filed proof of loss, as required by the policy, we would feel
compelled to reverse for that reason; but it is manifest from the record,
and tacit admission in appellant’s brief, that the court and counsel
understood that defendant’s liability depended on proof at the trial
that insured’s death was the result of injuries, as defined in the policy.
Defendant did not tender an issue relating to proof of death. It re-
quested no instructions relating to proof. It is stated in appellee’s brief
that defendant paid the $10,000 called for by the policy proper, by
check, stating it was in full settlement of all claims against defendant.
Plaintiff declined to accept the check as a full settlement. It was cashed
with the understanding that it would not in any manner affect plain-
tiff’s right to maintain this action.

Defendant’s position was a waiver of its formal denial in its answer
that plaintiff had not filed proof of loss. To hold otherwise would not
only be unjust to the litigants but unjust to the court and the counsel
that participated in the trial.

The second reason assigned to support the motion to nonsuit is not
so easily disposed of. An interpretation of the insuring provisions of the
Accidental Death Supplement is necessary to ascertain the extent of
defendant’s obligation under its contract, and the application of the
evidence to the contractual obligations.

Plaintiff has the burden of proof. His evidence must be sufficient to
permit a jury to find death resulted directly and independently of all
other causes from bodily injuries caused directly and exclusively by
violent and accidental means. Langley v. Insurance Co., 261 N.C. 459,
135 S.E. 2d 38; Slaughter v. Insurance Co., 250 N.C. 265, 108 S.E. 2d
438: Penn v. Insurance Co., 158 N.C. 29, 73 S.E. 99; Tiz v. Employers
Casualty Company, 368 S'W. 2d 105; Hume v. Standard ILife & Acci-
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dent Insurance Co., 365 P. 2d 387; New York Life Insurance Co. v.
Rees, 341 S\W. 2d 246; Newton v. Colonial Life & Accident Insurance
Co., 149 F. Supp. 113; Dauphin Deposit Trust Co. v. Lumbermens
Mut. Cas. Co., 90 A. 2d 349; Lucas v. Metropolitan Life Ins. Co., 14
A. 2d 85, 131 A.L.R. 235; Calkins v. National Travelers’ Ben. Ass'n of
Des Moines, 204 N.W. 406, 41 A.L.R. 363,

The evidence is sufficient to permit a jury to find these facts:

Insured died between 1:00 and 2:30 am. on Sunday, January 13,
1964. He was 72 years of age. He and his son were partners. Their
business was extensive. They had the franchise for the Buick auto-
mobile at Forest City. They operated a used car lot. They had exten-
sive real estate holdings, including rental properties and a small farm
near Bostic. Insured looked after the real estate business and the farm,
supervising the maintenance and repair of the buildings. He was active
in buying and selling livestock, which he took to the farm for resale.
His principal work in connection with the automobile business was in
driving cars to and from dealers in other towns to Forest City.

During the week preceding his death, he had driven a car from
Greenshoro to Forest City; and about three weeks prior thereto, he
had driven a car from Atlanta to Forest City. On Friday, prior to his
death, he purchased four calves. He loaded and hauled these to his
farm. He worked all day on Saturday prior to his death. He worked
until the usual closing time, 6 to 7 p.m. He seemed to those who saw
him at work on Saturday to be in good health.

About 8:30 p.m. he and a companion, pursuant to a prior agreement,
left for insured’s camp near Marion. There they prepared and ate an
oyster stew. After supper they looked at television. During that period
he appeared to his companion to be in good health. He looked for his
medicine but could not find it. They left for home about 1:00 a.m. It
was cold, raining and sleeting. Ice on the windshield was brushed off
with a sack. The companion testified: “The windshield wipers were
working but it was very poor on account of the ice, rain and weather.”
Because the road was slick, insured was driving 15-25 miles per hour.
The companion felt the rear end of the car slide. It ran off the paved
portion of the highway, across two ditches, through woods, down a 90
foot embankment, coming to rest only when it violently collided with a
large tree.

As soon as the vehicle came to rest, the companion turned off the
ignition switch and jumped out. He proceeded immediately to the
highway to seck assistance. Perhaps an hour elapsed before help ar-
rived.

The first person to see the insured after the car left the highway
expressed the opinion insured was then dead. “He had his arms upon
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the steering wheel, his head down like this. T walked around to the
other side of the car and Mr. Horn went over to the right and his arms
dropped down to the passenger side. * * * Mr. Horn’s body was not
lying down in the front seat. It was kind of slumped over that way.
He was still half sitting up and half laying over in the seat. As to his
hands, as I remember, one hand was down on his leg and in his lap.”
A few minutes thereafter, insured was placed on a stretcher and taken
to a hospital. The coroner saw the body at the hospital about 2:30 a.m.
He testified: “I observed Mr. R. R. Horn after I got to the hospital.
He was then dead. I observed that he was bruised on the right side of
his forehead, with cuts and bruises and blood running down his eyes.”

A highway patrolman responded to the call for assistance. He reached
the wreck between 1:30 and 2:00 a.m., about 15 minutes ahead of the
ambulance. He expressed the opinion that insured was dead when he
first saw him. He described insured’s position in the automobile. He
testified as to the location of the automobile, the fact that it had hit a
large tree, rendering it impossible for one to get out of the driver’s side.
He made no reference to any signs of external injuries, merely saying,
“I noticed there was saliva or mucous coming out of his mouth dripping
on the seat.”

Plaintiff arrived at the hospital shortly after the ambulance. His
father was then dead. Describing the body, he said: “With reference
to my father’s head and face, I saw the whole righthand side of his
face, he was blue up through here above his eye and all in here and he
had a cut across his eye here, right along here and there was blood in
his right eye and some running down his face.”

An autopsy was made by Dr. Reese, pathologist, on Sunday morn-
ing, the 13th. He testified:

“IT]he external auditory canals were free from blood and fluid
and there were superficial laceration or cut over the right eye-
brow, these associated with a few mild excorations [sic] of the
skin., A superficial laceration is a very small cut. Mild excorations
[sic] are scratches on the skin in that particular area. There was
also some bleeding into the soft tissues of the skin and subeutaneous
tissue, that is right under the skin, over the right forehead. The
neck was normal in contour and there was a superficial seratch on
the left side of the chin. * * * There was a superficial laceration
over the posterior aspect of the right hand and bruises and super-
ficial excoriations, involving the skin and soft tissues of each knee.”

He testified there was no evidence of blood or injury to the brain or
other organs of the body, other than the heart.
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“The heart weighed 550 grams, enlarged about 10 to 15%. There
was superficial sears on the surface of the heart. On opening the
heart, there was extensive scarring, some softening and also old
adhesions involving heart muscles itself, The chambers of the heart
were normal in proportion, guarded by competent valves. The
blood supply showed extensive hardening of the arteries, placques
of calcium deposit. These greatly reduces the size of the vessels
and there was one vessel, the left anterior had a very small blood
clot. The aorta, and the great vessels of the body were essentially
normal, but did show extensive hardening of the arteries, arterio-
sclerosis. * * * There were gall stones in the gall bladder and
some scarred areas near the fundus.

“In regard to those supervicial [sic] lacerations or scratches on
the skin on the outside of the body, I have an opinion satisfactory
to myself as to whether or not they were of major importance
sufficient to produce death, and in my opinion they were minor
and did not represent major injuries to the body or the organs con-
tained therein. * * * I have an opinion satisfactory to myself as
to the cause of the death of Mr. R. R. Horn. It is my opinion that
death resulted from severe heart disease that was demonstrated in
the finding of hardening of the arteries and the occlusion of the ar-

o M

teries.

On cross examination by plaintiff, Dr. Reese was asked if he had
not in a supplemental report said: “I think it would be most proper
and probable to assume that the anxiety, apprehension and concern ex-
perienced by Mr. Horn following the accident actually precipitated the
heart attack.” He answered that he did, and stated that was his med-
ical opinion. He then said:

“A person who has had a heart attack might have a suscepti-
bility to another heart attack. This might be activated by a person
going over a 90 foot fill in an automobile on a dark night. * * *

“On the information I got from the autopsy itself and examina-
tion of this patient, and medical history, I looked at, I would not
be able to form an opinion as to whether or not anxiety or appre-
hension may have caused a heart attack of Mr. Horn.”

He was then asked the question:

“Now, Doctor, if the Jury should find from the evidence in this
case that the deceased, Mr. R. R. Horn, 72 years of age, on the
night of his death was riding along U. S. Highway 221 and went
over an embankment in an automobile 90 feet below the highway
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and the car struck a tree and came to a violent stop, would it be
your opinion that could cause death, by shock alone?”
He responded that he had an opinion, and in his opinion it could pro-
duce death.

The evidence shows without contradiction that insured had suffered
from heart attacks. Plaintiff testified he had been so informed by his
father’s doctor “about 10 years ago.” Insured had a gall bladder ail-
ment and “had a real bad right hip, had calecium deposit on it.”

The death certificate filed with the Register of Deeds said:

“Cause of death, Part I: Myocardial infarction, old and acute
due to coronary artery disease, arteriosclerotic and acute throm-
botic. Part II: Vietim involved in a single car auto accident ap-
proximately one hour before death, no evidence of major injury
sufficient to produce death * * *7”

Rutherford Hospital records show that insured was a patient there
from October 20, 1956 to November 26, 1956; from May 21, 1959 to
May 25, 1959; from June 3, 1959 to June 8, 1959; from August 9, 1960
to August 15, 1960; from September 11, 1962 to September 18, 1962
and from August 18, 1963 to August 22, 1963. The final diagnosis made
on his discharge on August 22, 1963 listed, among other diseases from
which insured was suffering, “Arteriosclerotic cardiovascular disease.”
Each of the other hospital records refer to his heart condition.

The crucial question is: Does the evidence, fairly interpreted in the
light most favorable to plaintiff, suffice to establish death for which
compensation must be paid under the policy provisions? For an answer,
we look to prior decisions of this Court and the conclusions reached by
the appellate courts of sister states.

Penn v. Insurance Co., 160 N.C. 399, 76 S.E. 262, is the leading case
in this State. Walker, J. there said:

“[T]t appears that under policy contracts such as the one under
consideration, three rules may be stated:

“l. When an accident caused a diseased condition, which to-
gether with the accident resulted in the injury or death com-
plained of, the accident alone is to be considered the cause of the
injury or death.

“2. When at the time of the accident the insured was suffering
from some disease, but the disease had no causal connection with
the injury or death resulting from the accident, the accident is to
be considered as the sole cause.

“3. When at the time of the accident there was an existing
disease, which, cooperating with the accident, resulted in the in-
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jury or death, the accident cannot be considered as the sole cause
or as the cause independent of all other causes.”

The rules there stated have been repeated and applied as the
proper yardstick to determine liability in subsequent cases. Skillman v.
Insurance Co., 258 N.C. 1, 127 S.E. 2d 789; Harris v. Insurance Co.,
193 N.C. 485, 137 S.E. 430.

Courts of sister states have, either expressly or by application, ap-
proved the rules as stated by Justice Walker. See Crowder v. General
Accident, Fire & Life Assur. Corp., 21 S.E. 2d 772; The MacCabees v.
Terry, 67 So. 2d 193; Fries v. John Hancock Mutual Life Ins. Co. of
Boston, 360 P. 2d 774; Tomaiwoli v. U. 8. Fidelity and Guaranty Co.,
182 A, 2d 582; Brown v. United States Fidelity & Guaranty Co., 147
N.E. 2d 160; Bouchard v. Prudential Ins. Co. of America, 194 A. 405;
Provident Life & Accident Ins. Co. v. Campbell, 79 S.W. 2d 292. In
that case the court summarized the rule to determine liability in this
language:

“The rule we deduce from the cases involving accident insurance
contracts similar to those here under consideration, is that, if the
insured, at the time of the alleged accidental injury, was also suf-
fering from a disease, and the accident aggravated the disease, or
the disease aggravated the effects of the accident and actively con-
tributed to the disability or death, there can be no recovery upon
the policy.”

The court further said:

“[TThat a purely ‘mental shock,’ due to excitement or ‘mental
disturbance’ such as that disclosed by the proof in the record
before us, is not a bodily injury within the contemplation of the
insurance contracts involved in these cases.”

Plaintiff, in § 14 of his complaint, alleged insured suffered shock,
blows and injuries which “caused his heart to stop beating and caused
his death.” The evidence supports the allegation that the immediate
cause of death was the failure of the heart to perform its normal funec-
tion. The evidence is sufficient to support a finding that the shock or
excitement created by running off the road and striking the tree caused
a strain on the heart and blood vessels, which they, because of the dis-
eased condition, could not stand. This is as far as the evidence will war-
rant a factual finding. We conclude it is not sufficient under the re-
stricted insuring provisions of the accidental death portion of the policy
to impose liability. In reaching this conclusion, we are advertent to the
irreconcilable conflict in the conclusions reached by courts in constru-
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ing and applying provisions of policies providing for accidental death.
Multitudinous cases indicating variant interpretations and results are
assembled in the ANNoOTATION: “Preexisting physical condition as af-
fecting liability under accident policy or accident feature of life policy.”
84 ALL.R. 2d 176, et seq. See particularly pp. 255-281; 29A Am. Jur,,
Insurance § 1212; 45 C.J.S. pp. 1088, 1089; 10 Couch on Insurance 2,
§ 41.75.

Reversed.

ABERFOYLE MANUFACTURING COMPANY v. IVEY L. CLAYTON, AcTING
COMMISSIONER OF REVENTUE.

(Filed 23 July, 1965.)

1. Appeal and Error § 21—
An assignment of error to the signing and entry of judgment presents
for review whether the agreed statement of facts supports the judgment
and whether error of law appears on the face of the judgment.

2, Taxation § 28c—

Provision for loss carry-over in computing income tax for a particular
year is not required by the organic law but is solely a matter of grace,
and such allowance must be determined in accordance with public policy as
set forth in the statute permitting such loss carry-over. G.S. 105-147(9) (d).

8. Same—

Where a corporation realizes a gain from the liquidation of wholly-owned
subsidiaries, such gain, even though not constituting taxable income, G.S.
105-144 (¢), does constitute income “from all sources including income not
taxable” within the purview of G.S. 105-147(9) (d) (2), and consequently
must be deducted from any asserted loss carry-over from a previous year.

ArpEAL by plaintiff from Riddle, S.J., 2 March 1964 non-jury Ses-
sion of (GASTON.

The complaint alleges two causes of action: (1) to recover an al-
leged overpayment of income tax in the amount of $2,423.44, with in-
terest; and (2) to recover the sum of $12,596.04, with interest, for an
alleged additional income tax assessed against it by the then Commis-
sioner of Revenue, and paid under protest.

When the action came on to be heard before Judge Riddle, the
parties presented to him an agreed written statement of facts, signed
by counsel of record of both parties on 26 November 1963, which is as
follows:
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“The parties, by their respective counsel, do hereby stipulate
and agree that the following statement of facts, in narrative form,
is true and correct and that said statement includes all facts nee-
essary to a determination of the issues raised by the pleadings.

“It is further stipulated and agreed that the cause may be heard
by the Court sitting without a jury upon the facts contained in
this statement.

PRELIMINARY STATEMENT

“This case arises under Section 105-147 of the income tax article
of the North Carolina Revenue Act. That section provides, in Sub-
section (9) (d), for a net economic loss deduction. ‘Net economic
loss’ is defined as the amount by which allowable deductions (with
certain exceptions) ‘exceed income from all sources in the year
including any income not taxable under this article.” Net economic
losses for any or all of the five preceding years may be carried for-
ward and deducted in a current vear hut ‘only to the extent that
such carry-over loss . . . shall exceed any income not taxable
under this article received in the same year in which the deduction
is claimed, . . .” Any such loss carry-over is also required to be
offset by ‘any income taxable or non-taxable’ of any intervening
year.

Facts

“Plaintiff taxpayer is a Pennsylvania corporation which was
domesticated in North Carolina in 1927 and which has its registered
office in Ranlo, Gaston County. Plaintiff’s business, at all times
relevant to this action, was condueted and transacted partly within
and partly without North Carolina.

“For plaintiff’s tax years ended June 30, 1958-1961, the percent-
ages of its net apportionable income which was allocable to North
Carolina under G.S. 105-134 were as indicated below:

1958 29.4459%
1959 35.0895%
1960 41.3288%
1961 65.0033%

“During the three years ended June 30, 1958-1960, plaintiff’s in-
come tax deductions (other than those excepted by G.S. 105-147
(9) (d) (2)) exceeded its taxable income and thus produced operat-
ing losses apportionable to North Carolina of $11,725.38, $123,-
245.39 and $96,575.86, respectively, a total of $231,546.63.
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“Prior to the close of business June 30, 1960, plaintiff owned
100 percent of the stock of Rex Mills, Incorporated, a North Caro-
lina corporation, and 100 percent of the stock of Aberfoyle Manu-
facturing Company of Canada, Limited. The business activities
of plaintiff and its two named subsidiaries constituted a unitary
textile manufacturing business.

“During plaintiff’s tax year ended June 30, 1960, it received
from Rex Mills dividends in the amount of $97,730. Subsequently,
during the same tax year plaintiff liquidated Rex Mills and the
above-named Canadian subsidiary. Gain to plaintiff from the
liquidation of these subsidiaries amounted to $4,120,418.65. This
gain, under the provisions of G.S. 105-144(c), was not recognized.

“Plaintiff, for the year ended June 30, 1961, had a net income
apportionable to North Carolina in the amount of $341,123.00.

“In computing 1ts net economic loss carry-over deduction on its
June 30, 1961, return, plaintiff reduced its loss carry-over by $40,-
390.00. This was the amount by which plaintiff’s net taxable income
apportionable to North Carolina would have been increased for
the year ended June 30, 1960, but for the dividends received de-
duction allowed by G.S. 105-147(7) with respect to the $97,-
730.00 in dividends from Rex Mills, Plaintiff was entitled to deduct
100% of the dividends it received from Rex Mills in the year
ended June 30, 1960, because for that year all of Rex Mills income
was apportionable to and taxed by North Carolina. The $40,390.64
reduction brought the plaintiff’s claimed net economic loss appor-
tionable to this State down from $231,546.63 to $191,155.99. On its
June 30, 1961, return, plaintiff claimed a loss carry-over deduction
of $191,155.00. The Commissioner required that the economic losses
incurred in the years ended June 30, 1958-1960 be further reduced
by the gain on the liquidation of Rex Mills and the Canadian sub-
sidiary and disallowed the deduction in its entirety.

“Plaintiff made timely application to the Commissioner for a
refund of the tax attributable to the $40,390.64 dividend deduction
item. Plaintiff averred that it had erred in reducing its earry-
over loss deduction by said amount and in paying $2,423.44 in tax
(6% x $40,390.64) on account of the reduction. The refund appli-
cation was denied.

“Plaintiff also made timely protest to the proposed assessment
of additional tax on account of the disallowance of the $191,155.00
net carry-over loss deduction as aforesaid. The assessment, in the
amount of $11,469.30 plus $1,126.74 in interest, was sustained by
the Commissioner and paid under protest by plaintiff,
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“The Commissioner contends that the $97,730 in 1960 dividends
and $4,120,418.65 in 1960 gain both constituted non-taxable in-
come which under G.S. 105-147(9) (d) (2) — (4) was required to
be offset against plaintiff’'s 1958-1960 losses in computing the net
economic loss which could be carried over and deducted in 1961.
Plaintiff contends that the dividends did not constitute non-tax-
able income and that the Commissioner’s denial of the claimed re-
fund has deprived plaintiff of a deduction for these dividends in
contravention of Section 105-147(7) and 105-147(9) of the General
Statutes. Further, plaintiff contends that the gain from the liquida-
tion of the two subsidiaries constituted ‘gain’ rather than ‘income’
which did not economically benefit plaintiff and which was not
‘non-taxable’” but was merely not ‘recognized’ during 1960 under
G.S. 105-144 (c).

“This suit was instituted for refund of (1) the $2,423.44 alleged
to have been erroneously paid and (2) the $12,596.04 assessment
plus interest which was paid under protest. If the Commissioner’s
contention with respect to the $4,120,418.65 unrecognized gain is
sustained, plaintiff would not be entitled to recover any amount
because this gain alone would more than offset the $231,546.63 in
operating losses without regard to the treatment given the $97,-
730.00 in dividends. If plaintiff’s contentions regarding the un-
recognized gain are sustained, however, plaintiff would be entitled
to recover the $12,596.04 with interest from June 10, 1963, the date
of payment of assessment under protest. If, in addition, plaintiff’s
contentions regarding the $97,300.00 in dividends are sustained,
plaintiff would be entitled to recover the $2,423.44 with interest
from June 10, 1963, the date of denial of its claim for refund.

“Plaintiff has complied with all prerequisite statutory require-
ments and has exhausted its administrative remedies and is en-
titled to maintain and prosecute this action.”

Based upon the agreed statement of facts, Judge Riddle entered a
judgment ordering and adjudging that plaintiff take nothing by this
action, dismissing its action, and taxing it with the costs.

The Attorney General moved in this Court to substitute Ivey L.
Clayton, acting Commissioner of Revenue, as party defendant in the
place and stead of W. A. Johnson, former Commissioner of Revenue,
The Court allowed this motion on 2 March 1965.

From the judgment entercd, plaintiff appeals to the Supreme Court.

Moore and Van Allen by Robert W. King, Jr., for plaintiff appellant.
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Attorney General T. W. Bruton and Assistant Attorney General
Charles D. Barham, Jr., for defendant appellee.

Parger, J. Plaintiff has one assignment of error reading as follows:
“For that the court erred in the signing and entry of judgment dismiss-
ing plaintiff's suit for refund, the facts, as appear on the face of the
record, being insufficient to support the judgment.” This assignment of
error presents for review the question as to whether the agreed state-
ment of facts support the judgment, and whether error of law appears
on the face of the judgment. Strong’s North Carolina Index, Vol 1,
Appeal and Error, § 21.

This statement appears in the agreed statement of facts: “If the
Commissioner’s contention with respect to the $4,120,418.65 unrecog-
nized gain is sustained, plaintiff would not be entitled to recover any
amount because this gain alone would more than offset the $231,546.63
in operating losses without regard to the treatment given the $97,730
in dividends.” This quoted statement in the agreed statement of facts
presents this basic question for decision, as stated in plaintiff’s brief:
“When on the liquidation of a wholly-owned subsidiary a parent corp-
oration has a gain which under G.S. Sec. 105-144(¢) is not recognized,
is such gain nontaxable income which the parent must offset against its
operating losses in computing the G.S. Sec. 105-147(9) (d) net operat-
ing loss deduction?” This quoted statement presents this basic ques-
tion for decision, as stated in defendant’s brief: “Does a capital gain
which qualifies for nonrecognition as taxable income under the pro-
visions of G.S. 105-144(c) constitute ‘income from all sources in the
vear including income not taxable under this (Income Tax) Article of
the Revenue Act’ in determining net economic loss under G.S. 105-147
(6) (d) (now G.8. 105-147(9) (d))?” G.S. 105-147(6) (d) is the same
section of our Income Tax Statute as G.S. 105-147(9) (d), and is ex-
pressed in substantially the same words, except that G.S. 105-147(9)
(d) (2) was rewritten by Ch. 1169, p. 1610, 1963 Session Laws. This
1963 rewriting of G.8. 105-147(9) (d) (2) by the General Assembly is
not relevant here on the basic question specifically stated above. This
section is codified as G.S. 105-147 (6) (d) in G.S. Vol. 2C, 1957 Cumu-
lative Supplement to Recompiled Vol. 2C, 1950, and is codified as G.S,
105-147 (9)(d) in G.S. Vol. 2C—Replacement 1958, and as G.S. 105-
147(9) (d) in G.S. Vol. 21D — Replacement 1965. It will hereafter be re-
ferred to as G.S. 105-147(9) (d).

Plaintiff makes these contentions: “Gain realized by plaintiff in the
liquidation of a wholly-owned subsidiary should not reduce the carry-
over loss deduction authorized under G.S. 105-147(9) (d).” Upon the
liquidation of its subsidiaries, it merely transferred its subsidiaries’ as-
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sets to its own books, GG.S. 105-144 (¢) provides that any “gain” attend-
ant upon such transfer will not be recognized for tax purposes. The non-
recognition of gain on the liquidation of a subsidiary might well be a
temporary condition, .e., subsequent sale of the property by the parent
corporation can result in the taxation of this gain.

G.S. 105-144(¢) reads:

“No gain or loss shall be recognized upon the receipt by a corp-
oration of property distributed in complete liquidation of another
corporation, if the corporation receiving such property was on the
date of the adoption of the plan of liquidation and has continued
to be at all times until the receipt of the property the owner of
stock (in such other corporation), possessing at least eighty per
centum (80%) of the total combined voting power of all classes of
stock entitled to vote, and the owner of at least eighty per centum
(809%) of the total number of shares of all other classes of stock
(except nonvoting stock which is limited and preferred as to
dividends).”

It seems clear that the nonrecognition principle embodied in G.S.
105-144(c) was to permit a corporation to simplify its corporate strue-
ture, and to relieve a parent corporation from tax liability liquidation
gains realized in a particular year as a result of corporate liquidation.
However, the instant case on the precise basic question above stated
does not involve taxation of liquidation gains or the public policy em-
bodied in G.S. 105-144(¢). The instant case is concerned with the ap-
plication of the net economic losses provisions of G.8. 105-147(9) (d),
and the only pertinent public policy considerations are those which
underlie this particular section of the statute.

The net economic losses deduction claimed by plaintiff is described
and defined in G.S. 105-147(9) (d). The pertinent parts of G.S. 105-147
so far as the instant case is concerned on the precise basic question
above stated are as follows:

“§ 105-147. Deductions. In computing net income there shall
be allowed as deductions the following items:

#* * *

“(9) Losses of such nature as designated below:

* # #*

“(d) Losses in the nature of Ner Ecoxoamic Lossrs sustained
in any or all of the five preceding income years arising from busi-
ness transactions or to capital or property as specified in (a) and
(b) above subject to the following limitations:
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“l, Tue Ptrrosk in allowing the deduction of net economic
loss of a prior year or years is that of granting some measure of
REeLiEF To Taxpayers woHo Have INncurrep EcoNoMIc MISFORTUNE
or who are otherwise materially affected by strict adherence to the
annual accounting rule in the determination of taxable income, and
the deduction herein specified does not authorize the carrying for-
ward of any particular items or category of loss except to the ex-
tent that such loss or losses shall Resunr 1v THE IMPAIRMENT OF
THE NET Kcoxomic Sirvarion of the taxpayer such as to result in
a net economic loss as hereinafter defined.

“2. The net economic loss for any year shall mean the amount
by which allowable deductions for the year other than contribu-
tions, personal exemptions, prior year losses, taxes on property held
for personal use, and interest on debts incurred for personal rather
than business purposes SHALL ExceEep Income From aLL SoOURCES
IN THE YEAR INCLUDING ANY INcOoME NorT TaxaBre Unper THIS
ArricLe.,” (Emphasis ours.) (“2” is quoted as 1t appears prior
to its being rewritten by the 1963 Session of the General Assembly.
As rewritten in Ch. 1169, p. 1610, 1963 Session Laws, it reads:

“2.  The net economic loss for any year shall mean the amount
by which allowable deductions for the year other than personal
exemptions, non-business deductions and prior year losses shall
exceed income from all sources in the year including any income
not taxable under this Article.”)

The General Assembly was under no constitutional or other legal
compulsion to permit a net economie loss or losses deduction for a corp-
oration from taxable income in a subsequent year or years. It enacted
the carry-over provisions of G.S. 105-147(9) (d) “purely as a matter of
grace, gratuitously conferring a benefit but limiting such benefit to the
net economic loss of the taxpayer after dedueting therefrom the allo-
cable portion of such taxpayer’s nontaxable income.” Rubber Co. v.
Shaw, Comr. of Revenue, 244 N.C. 170, 92 S.E. 2d 799.

It appears from the agreed statement of facts that during plaintiff’s
fiseal and tax year ending 30 June 1960, it liquidated two wholly-owned
subsidiaries and realized a gain of $4,120418.65. This gain was not
included in plaintiff’s state taxable income for the year 1960, be-
cause the gain qualified for nonrecognition under the provisions of G.S.
105-144(c). Even though this liquidated gain of $4,120418.65 did not
constitute taxable income to plaintiff, it seems manifest that it did in
fact constitute a gain and increased plaintiff's assets for the year by
$4,120.418.65 over the value of plaintiff’s two wholly-owned subsidiaries
as carried in plaintiff's assets before the liquidation.
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For its three fiscal and tax years ending 30 June 1958, 1959, and 1960,
plaintiff had net operating losses apportionable to North Carolina under
(.S, 105-134 in the total amount of $231,546.63. G.S. 105-147(9) (d) (2),
in force at all times relevant here, provides in relevant part: “The net
economic loss for any year shall mean the amount by which allowable
deductions for the year * * * shall exceed income from all sources in
the year including any income not taxable under this article.”

G.S. 105-132(1) reads: “The word ‘taxpayer’ includes any individual,
corporation, or fiduciary subject to the tax imposed by this article.”

G.S. 105-140 reads: “The words ‘net income’ mean the gross income
of a taxpayer, less the deductions allowed by this article.”

G.8. 105-141(a) reads in relevant part: “The words ‘gross income’
mean the income of a taxpayer derived from salaries, wages, or com-
pensation for personal service, of whatever kind and in whatever form
paid, or from professions, vocations, trades, business, commerce or sales,
or dealings in property, whether real or personal, located in this or any
other state or any other place, growing out of the ownership or use of
or interest in such property, also from interest, rent, dividends, secur-
ities, or the transactions of any business carried on for gain or profit,
or gains or profits, and income derived from any source whatever and
i whatever form paid.” (Emphasis ours.)

In our opinion, and we so hold, plaintiff’s gain in the amount of $4-
120,418.65 realized from the sale of its two wholly-owned subsidiaries
by reason of our statutory definition of “gross income” constitutes “in-
come from all sources in the year including any income not taxable un-
der this article,” as stated in G.S. 105-147(9) (d) (2). Consequently,
plaintiff is not entitled to any net economic losses deduction as sought
in its complaint, and is not entitled to recover anything sought in this
suit, because as stated in the agreed statement of facts “this gain [$4,-
120,418.65] alone would more than offset the $231,546.63 in operating
losses without regard to the treatment given the $97,730. in dividends.”

The Federal cases and statutes relied on by plaintiff are clearly dis-
tinguishable. We are here concerned with our own statutes.

Having reached this conclusion, the question presented for decision
in plaintiff’s brief reading: “When dividends received by a parent
corporation from a subsidiary are deductible under G.S. Sec. 105-147
(7) (because all of the subsidiary’s income was subject to taxation by
North Carolina) does the parent thereby receive nontaxable income
which must be offset against its operating losses in computing the G.S.
Sec. 105-147(9) (d) net operating loss deduction?”, has become moot.
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The agreed statement of facts support Judge Riddle’s judgment, and
no error of law appears on the face of the record. The judgment be-
low is

Affirmed.

STATE v. WILLIE SMITH.
(Filed 23 July, 1965.)

1. Criminal Law § 143—
A plea of nolo contendere does not preclude defendant from prosecuting
an appeal.

2, Statutes § 2—
Trade within the purview of Art. II, § 29 includes any employment or
business embarked in for gain or profit.

8. Statutes § 5—

Where a statute gives authority to a county to regulate the operation of
“public pool rooms, billiard parlors, dance halls, and any club,” the doc-
trine of ejusdem generis applies, and the word ‘club” must be construed
“nightclub.”

4., Statutes § 2—

A statute authorizing a single county to regulate the operation of pool
rooms, dance halls, and nightclubs located within 300 yards of the prop-
erty of any public school or church building is void as a local act regu-
lating trade. Constitution of North Carolina, Art. II, § 29.

. Counties § 1—
The exercise of the police power by a county will not be declared void
because the regulation recites an invalid statute as the grant of power for
the enactment if there are other valid authorizations for such enactment,

9]

6. Statutes § 2—

The fact that a statute is local and regulates trade does not render it
void if the regulation of trade is merely incidental or consequential and if
the regulation prohibits all of a certain type of activity on Sunday and its
primary effect is not the regulation of trade but the requirement of proper
observance of Sunday.

7. Statutes § 4—
A statute may be constitutional in part and unconstitutional in part, and
if its parts are separate and independent the valid part may stand and the
invalid part be rejected.
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8. Statutes § 2; Counties § 3.1—

Where the only effect of an ordinance is to proscribe designated com-
mercial activities on Sunday, such ordinance may not be upheld under G.S.
153-9(55), since the prosecription of the ordinance is entirely commercial.

9. Counties § 3.1; Constitutional Law § 24—

Defendant was charged with operating a nightelub between the hours of
2:00 a.am. and 3:00 a.m. on Sunday under a county ordinance proscribing
certain commercial activities between the hours of 2:00 a.m. until midnight
on Sunday on property within 300 yards of any publiec school or church
building. Held: The ordinance is unreasonable and discriminatory and vio-
lates due process, since its proscriptions have no reasonable relationship to
the maintenance of peace and quiet during the operation of public schools
or during church services.

APPEAL by defendant from Martin, S. J., November 30, 1964 Special
Criminal Session of ForsyTH.

This criminal action tests the constitutionality of a county ordinance.
Defendant herein unsuccessfully attempted to test it in Smith w.
Hauser, 262 N.C. 735, 138 S.E. 2d 505,

Defendant is the owner of the Walkertown Country Club, located in
a structure which is approximately 280 yards from a Baptist church
building in rural Forsyth County outside the city limits of any incorp-
orated town. This church never holds services after 11:00 p.m. or before
daylight. For the past ten years defendant has operated this club, ex-
cept on holidays, only one night a week, Saturday. He charges an ad-
mission fee and sells sandwiches, soft drinks, potato chips, tobacco, and
similar items. To assist him, he employs 13 persons, of whom 5 are mu-
sicians — a drummer, saxaphone player, guitar player, and two vo-
calists form a “combo.” Defendant also has a phonograph. There are
no loud speakers outside the building. Most of the patrons of this club
do not arrive until 11:00 p.m. or afterwards, and defendant usually
operates until approximately 3:00 a.m. on Sunday.

On the night of April 25, 1964, between 100 and 150 persons came to
defendant’s club. They were danecing, sitting in parties at wvarious
tables, talking, having snacks to eat and something to drink. From
11:00 p.m. until 3:00 am., when defendant discontinued operations for
the night, there was much coming and going at the club. When defend-
ant closed his club at 3:00 a.m. on April 26, 1964, a deputy sheriff ar-
rested him under a warrant, issued by the Clerk of the Municipal Court
of the City of Winston-Salem, which charged:

“Willie Smith on or about the 26th day of April 1964, at and in
the County aforesaid and outside the jurisdiction of the City of
Winston-Salem, and the Town of Kernersville being the owner and
operator of a eclub where persons associate for common purpose,
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which club and the club building wherein it was operated was and
is Jocated within 300 yards of the property on which is located a
church building, did unlawfully and wilfully operate said club and
play music therein after the hour of two o’clock A. M. and until
three o’clock A. M. on Sunday, April 26, 1964, in violation of the
ordinance of the Board of Commissioners of Forsyth County, duly
enacted on April 20, 1964, adopted pursuant to authority granted
by Chapter 1071 of the North Carolina Sessions Laws of 1953 as
amended by Chapter 943 of the North Carolina Session Laws of
1961, against the statute in such cases made and provided and
against the peace and dignity of the State. . . .”

By Sess. Laws of 1953, ch. 1071, the legislature authorized the Board
of Commissioners of Forsyth County, ter alia, “in all portions of
Forsyth County not embraced within the jurisdictions of the City of
Winston-Salem and the Town of Kernersville,” after public notice and
hearing, and upon adoption of an appropriate resolution setting forth
in full the power or powers to be exercised: “(3) To regulate and li-
cense the operation of pool rooms, billiard parlors, and other establish-
ments of like kind.” By Sess. Laws of 1961, ch. 943, this section was re-
written to read as follows:

“(8) To regulate or prohibit the operation of public poolrooms,
billiard parlors, and dance halls, and any club where persons may
associate for a common purpose, which club building is located
within 300 vards of the property on which is located any public
school or church building.”

Sess. Laws of 1953, ch. 1071, § 4, made the violation of any resolution
adopted in accordance with its provisions a misdemeanor punishable by
a fine not exceeding $30.00 or imprisonment not exceeding 30 days, with
each day's violation being a separate offense. On April 20, 1964, after
reciting compliance with the requirements of the two acts and that “the
health, morals, comfort, safety, convenience, and welfare of the people”
required such action, the Board of Commissioners duly adopted the
following resolution:

“Be It ResoLvep by the Board of Commissioners for the County
of Forsyth, pursuant to Chapter 1071, 1953 Session Laws, as
amended by Chapter 943, 1961 Session Laws of the General As-
semblies of North Carolina, the following regulation is hereby in
all respects adopted:

‘It shall be unlawful for any person, firm, corporation or asso-
ciation and same are hereby prohibited from operation between
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the hours of 2:00 o’clock a.m., on Sunday and 12:00 o’clock
midnight Sunday, any club where persons may associate for a
common purpose, which club is located within 300 yards of the
property on which is located any public school or church build-
ing, and at any such club all music shall cease at 1:00 o’clock
a.m. on Sunday and same shall not be resumed until after 12:00
o’clock midnight on Sunday; that this regulation shall be appli-
cable in all portions of Forsyth County not embraced within
the jurisdiction of the City of Winston-Salem and the Town of
Kernersville,” ”

After trial and conviction in the Winston-Salem Municipal Court,
defendant appealed to the Superior Court of Forsyth County, where,
before plea, he demurred and moved to quash the warrant, for that,
inter alia, Sess. Laws of 1953, ch, 1071, as amended by Sess. Laws of
1961, ch. 943, violates N. C. Const., Art. II, § 29; and Art. I, § 17.
Judge Martin overruled the demurrer and denied, by the entry of a
formal order, the motion to quash.

Defendant then entered a plea of nolo contendere to the charge con-
tained in the warrant. After hearing the State’s evidence, which was un-
contradicted and is detailed above, the court entered judgment that de-
fendant pay a fine of $25.00 and the costs. Upon the grounds previously
urged in support of his demurrer and motion to quash, defendant then
moved in arrest of judgment. Judge Martin denied this motion, as well.
Defendant appeals, assigning as error the overruling of his motions and
the judgment against him.

T. W. Bruton, Attorney General, and James F. Bullock, Assistant
Attorney General, for the State.
Hatfield and Allman and Roy G. Hall, Jr., for defendant appellant.

Suarp, J. Defendant is not precluded by his plea of nolo contendere
from prosecuting this appeal, United States v. Bradford, 160 F. 2d 729
(2d Cir.), as he would not have been by a plea of guilty. For the pur-
pose of this case only, that plea has the effect of a plea of guilty. Foz v.
Scheidt, 241 N.C. 31, 84 S.E. 2d 259; 22 C.J.8,, Criminal Law § 425(4)
(1961). In State v. Warren, 113 N.C. 683, 684, 18 S.E. 498, 498, it is
said:

“The defendant having pleaded guilty, his appeal could not call
in question the facts charged, nor the regularity and correctness
in form of the warrant. * * * The appeal could only bring up for
review the question whether the facts charged, and of which the
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defendant admitted himself to have been guilty, constitute an
offense punishable under the laws and constitution.”

Defendant’s first challenge to the resolution is that its source, Sess.
Laws of 1953, ch. 1071, § 1(3}, as amended by Sess. Laws of 1961, ch.
943, § 115(3), ic a local act regulating trade and is therefore void under
N. C. Const., Art. IT, § 29, which prohibits the General Assembly from
passing any local, private, or special act regulating, inter alia, trade.
The Attorney Gencral contends, on the contrary, that the acts in ques-
tion are not within the prohibition of N. C. Const., Art. II, § 29, but
are a legitimate legislative exercise of the police power. He relies upon
State v. Chestnutt, 241 N.C. 401, 85 S.E. 2d 297, in which it was held
that a local act prohibiting all motor-vehicle racing on Sunday in Wake
County did not violate N. C. Const., Art. 11, § 29, but was a proper ex-
ercise of the State police power by the legislature. See Note, 36 N.C.L.
Rev. 537. Speaking through Bobbitt, J., the Court said, however, that,
“were the statute directed solely against labor, e.g., compensated em-
ployment, or trade, e. g., business ventures, for profit, in relation to the
conduct of motor vehicle races on Sunday in Wake County, the ques-
tion posed would be serious indeed.” State v. Chestnutt, supra at 403,
85 S.E. 2d at 299.

Both the enactments in question here apply only to Forsyth County
and are clearly local acts. MclIntyre v. Clarkson, 254 N.C. 510, 119 S.E.
2d 888, When they authorize the Forsyth County Board of Commis-
sioners to regulate public pool rooms, billiard parlors, and dance halls,
they purport to regulate trade, for, under the previous decisions of this
Court, trade “within the meaning of Article 11, Section 29 of our Con-
stitution, includes any employment or business embarked in for gain or
profit.” Speedway, Inc. v. Clayton, 247 N.C. 528, 533, 101 S.E. 2d 406,
410; accord, State v. Dizon, 215 N.C. 161, 1 SE. 2d 521; State v.
Worth, 116 N.C. 1007, 21 S.E. 204. When, to this enumeration of pool
rooms, billiard parlors, and dance halls, the General Assembly added
“and any club where persons may associate for a common purpose,”
Sess. Laws of 1961, c¢h. 943, § 114(3), did it mean only a club operated
as a business venture, “a commercial establishment serving food . . .
and often featuring musie, dancing and other forms of entertainment:
nightelub,” or did it also mean to include “an association of persons
for social and recreational purposes or for the promotion of some com-
mon object (as literature, science, political activity) usu. jointly sup-
ported and meeting periodically, membership in social clubs usu. being
confirmed by ballot and carrying the privilege of use of the club prop-
erty”? These and similar definitions of club are to be found in Webster’s
New International Dictionary (3d Ed. 1961). If, instead of club, the
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General Assembly had used the term night club, a designation which
nowadays we readily understand to mean only a commercial enter-
prise, no one would question its meaning, In the instant case we enter-
tain no doubt whatever that in Sess. Laws of 1953, ch. 1071, § 1(3), as
amended by Sess. Laws of 1961, ch. 943, § 115(3), the legislature used
the word club to mean only one having a business character. The doc-
trine of ejusdem generis is applicable. It is conceivable that the mem-
bers of a chess club, a discussion group reading “The Great Books,” a
chamber-music group, or even a bridge club might become so enthralled
by their activities that for their own protection someone should impose
a curfew upon them, but we cannot imagine that either the General
Assembly or the County Commissioners of Forsyth would attempt to
do it. Ch. 1071, Sess. Laws of 1953, as amended by Sess. Laws of 1961,
ch, 943, is therefore a local act purporting to authorize Forsyth County
to regulate trade and is violative of N. C. Const., Art. II, § 29. It follows
that the resolution cannot be sustained under this void grant of power.
Can it be sustained under the general grant of police powers in G.S.
153-9(55) to 52 counties, including Forsyth? If in an ordinance or a
resolution there is a misrecital of the source of power by which it is
passed, it is still valid if there is in fact authority for its enactment. 62
C.J.8., Municipal Corporations § 414(c) (1949); 5 McQuillan, Munic-
ipal Corporations § 16.14 (1949 Ed.).

Ch. 1060, §§ 1 — 115, Sess. Laws of 1963, codified as G.8. 153-9(55),
provides:

“The boards of commissioners of the several counties have
power: * * * (55) In that portion of the county, or any township
of the county, lying outside the limits of any incorporated city or
town, . . . to supervise, regulate, or suppress or prohibit in the in-
terest of public morals, public recreations, amusements, and enter-
tainments; to define, prohibit, abate, or suppress all things detri-
mental to the health, morals, comfort, safety, convenience and wel-
fare of the people including but not limited to the regulation and
prohibition of the sale of goods, wares and merchandise on Sun-
day. . . .7 (Italics ours.)

In Surplus Co. v. Pleasants, 264 N.C. 630, 142 8. E. 2d 697, we held that
G.S. 153-9(55), insofar as it purported to authorize only 52 of the 100
counties to regulate and prohibit the sale of goods, wares, and merchan-
dise on Sunday, was a local act regulating trade and thus a violation of
N. C. Const., Art. II, § 29, The Raleigh ordinance involved, enacted
pursuant to G.S. 153-9(55) and purporting to make it unlawful to con-
duct or engage in or carry on within the city on Sunday any business
except certain specified types thereof, was, therefore, also void. It does
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not necessarily follow, however, that the entire section is unconstitu-
tional. “ ‘A statute may be valid in part and invalid in part. If the parts
are independent, or separable, but not otherwise, the invalid part may
be rejected and the valid part may stand, provided it is complete in it-
self and capable of enforcement.” 82 C.J.3., Statutes § 92. Our decisions
are in accord.” Constantian v. Anson County, 244 N.C. 221, 228, 93
S.E. 2d 163, 168.

When enacted by cities and towns under general laws, Sunday-ob-
servance ordinances which are reasonable and do not discriminate
within a class of competitors similarly situated have been upheld as a
valid exercise of delegated police power. Charles Stores v. Tucker, 263
N.C. 710, 140 S.E. 2d 370; Clark’s Charlotte, Inc. v. Hunter, 261 N.C.
222, 134 S.E. 2d 364. All such ordinances, when they proseribe buying
and selling, whether it be, say, tangible merchandise or a ticket to an
amusement or a sporting event, regulate trade under the broad defi-
nition of trade which has been adopted by this Court. Since, however,
these city ordinances are passed under general laws, G.S. 160-52 and
G.S. 160-200(6), (7), and (10), with reference to them we have no
conflict between the exercise of the police power and N, C. Const., Art.
11, § 29. State v. McGee, 237 N.C. 633, 75 S.E. 2d 783. But the General
Assembly has not by general law delegated to counties the same au-
thority it has to cities and towns. Surplus Co. v. Pleasants, supra. An
act is not invalid merely because it is local unless it violates some con-
stitutional provision. Speedway, Inc. v. Clayton, supra. N. C. Const.,
Art. II, § 29, does not forbid local acts passed in the exercise of dele-
gated police power if they do not relate to the matters therein pro-
hibited. State v. Chestnutt, supra. See State v. Diwxron, supra at 177, 1
SE. 2d at 527 (dissent). “Within extremely broad limits the state
legislatures may control practices in the business-labor field, as long
as specific constitutional prohibitions are not violated. . . .” 16 C.J.S,
Constitutional Law § 188 (1956).

When a county or a city attempts to pass, under a local grant of po-
lice power, a Sunday-observance ordinance whose only effect is to reg-
ulate trade, the legislation must yield to N. C. Const., Art. 1I, § 29,
whether the purported authority to pass it be specifically conferred in
the act or not. Surplus Co. v. Pleasants, supra; Treasure City v. Clark,
261 N.C. 130, 134 S.E. 2d 97. If the ordinance prohibits all of a certain
type of activity on Sunday — as, e.g., motor-vehiele racing, which might
or might not be commercial —, its exercise of police power does not con-
flict with N. C. Const.,, Art. IT, § 29, for its regulation of trade is
merely incidental, or consequential. State v. Chestnutt, supra.

Although the power “to define, prohibit, abate, or suppress all things
detrimental to the health, morals, comfort, safety, convenience and wel-
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fare of the people” granted in G.S. 153-9(55) survived the excision by
Surplus Co. v. Pleasants, supra, of the next words, “including but not
limited to the regulation and prohibition of the sale of goods, wares and
merchandise on Sunday,” vet that language does not empower the 52
counties to which the statute applies to enact legislation whose effect on
trade is not merely incidental. The grant of police power in G.S. 153-9
(55) survives to the extent it violates no constitutional prohibition.
The Forsyth County resolution is aimed at a species of activity which
is entirely commercial; so it may not be sustained under G.S. 153-9(55).
N. C. Const., Art. I1, § 29; State v. Chestnutt, supra.

The resolution here would, however, have to fail in any event under
defendant’s second challenge to its constitutionality. The classification
of night clubs into (1) those “located within 300 yards of the property
on which is located any public school or church building,” and (2) all
others, for the purpose of closing the former from 2:00 a.m. until 12:00
midnight on Sunday, is both unreasonable and diseriminatory. Since
schools are not in session at all between 2:00 am. and 12:00 midnight
on Sunday, the apparent end sought by the resolution is the keeping of
quiet in the vicinity of church services on Sunday. This is a legitimate
aim of the police power, yet the means here employed to achieve that
end exceed what is reasonably necessary to accomplish such an end.
Church services are not held during the wee hours of Sunday morning.
From 2:00 a.m. until 7:00 a.m., at the earliest, churches are not open.
No sound reason appears why during these hours any night clubs should
be closed lest it disturb public worship. In this aspect the resolution is
unreasonable in its means employed. Nor does reason appear why dur-
ing these hours a classification on the basis of 300 yards or any other
distance 1s necessary. Herein the resolution is diseriminatory.

For these reasons the resolution denies substantive due process. U. S.
Const., Amend. XIV, § 1; N. C. Const., Art. I, § 17. See Winston-Salem
v. R. R., 248 N.C. 637, 1053 S.E. 2d 37; State v. Ballance, 229 N.C. 764,
51 8.E. 2d 731.

“‘Due process’ has a dual significance, as it pertains to pro-
cedure and substantive law. As to procedure it means ‘notice and
an opportunity to be heard and to defend in an orderly proceeding
adapted to the nature of the case before a competent and impar-
tial tribunal having jurisdiction of the cause.” 12 Am. Jur. 267, §
573; 16 C.J 8., Constitutional Law, § 569, p. 1156. In substantive
law, due process may be characterized as a standard of reasonable-
ness, and as such it is a limitation upon the exercise of the police
power. 6 R.C.L. 433-446; 11 Am. Jur. 998, 1073-1081; 16 C.J.S,,
Constitutional Law, § 569, p. 1156.” Skinner v. State, 189 Okla.
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235, 238, 115 P. 2d 123, 126, reversed on other grounds 316 U.S.
535, 62 8. Ct. 1110, 86 L. Ed. 1655, conformed to 195 Okla. 106,
155 P. 2d 715.
See Surplus Store, Inc. v. Hunter, 257 N.C. 206, 211, 125 S.E. 2d 764,
767.

Incidentally, it is noted that in the resolution the 300 yards is to be
measured not from the church building itself, but from the property
line on which the building is located. A church able to purchase adjoin-
ing property might, at will, put its line within 300 yards of the club.
This, of course, is not the situation here, 7.e., not the particular applica-
tion of the resolution. Chicot County Dist. v. Bank, 308 U.S. 371, 377,
60 S. Ct. 317, 320, 84 L. Ed. 329, 334.

Nothing in this record suggests that defendant’s night club is now a
nuisance which disturbs public worship. Indeed, the evidence is that
defendant has never operated his night club during daylight hours on
Sunday. If his business should become a nuisance, there is plenty of
law to abate it. Gen. Stats,, ch. 19; see Andrews v. Andrews, 242 N.C.
382, 88 S.E. 2d 88; Morgan v. Oil Co., 238 N.C. 185, 77 S.E. 2d 682.

The resolution under which defendant was sentenced being void, the
judgment of the court below is

Reversed.

KENNETH W. GLACE axp WmE, FRANCES GLACE v. THE TOWN OF
PILOT MOUNTAIN.

(Filed 23 July, 1965.)

1. Municipal Corporations § 15—

Where a municipality operates a sewage disposal system which, even
though operated in a non-negligent manner, constitutes a nuisance, perma-
nent in character, by reason of noxious odors which diminish the value of
abutting property, the property owner may recover damages as for a par-
tial taking of property by eminent domain, and plaintiff’s evidence in this
case held sufficient to be submitted to the jury on the theory of such taking.

2. Same; Eminent Domain § 2—

Where a municipality operates a sewage disposal plant, permanent in
nature, which constitutes a nuisance amounting to a partial taking of
abutting property, a temporary cessation of the operation of the plant does
not abate the owner’s action for permanent damages, and the municipality
upon payment of such damages acquires a permanent easement which it
may or may not exercise in the future as it sees fit.
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3. Eminent Domain § 5—

Where the evidence makes out a primae facie case of a partial taking of
property by reason of odors emanating from defendant’s sewage dis-
posal plant, an instruction that plaintift could recover only for the im-
pairment of the market value of his property by reason of noxious odors
cannot be held prejudicial on defendant municipality’s appeal, since the in-
struction amounts to a charge that the compensation was the difference be-
tween the fair market value of the property before and after the taking,
and only plaintiff could object to the failure of the court to charge upon
the right of the jury to award interest.

4., Evidence § 55—

Where plaintiff testifies in regard to noxious odors on his land emanating
from defendant's abutting sewage disposal plant, it is not error to per-
mit him to read a telegram, sent to the municipal officials a few months
after the plant began operation, to the effect that plaintiff was forced to
abandon his home by reason of the odors, the testimony being competent to
corroborate plaintift’s testimony at the trial.

5. Appeal and Error § 41—

Exception to the admission of evidence cannot be sustained when evi-
dence of like import has theretofore been introduced without objection.

6. Eminent Domain § 5—

Where plaintiff in his action to recover compensation for a partial taking
of his land does not demand interest and does not object to the failure of
the charge to submit to the jury the right to award interest, and there is
no agreement of the parties that interest should be added to any recovery
or that there had been a partial taking, the act of the court in allowing
interest from the date the cause of action arose is error, and the judgment
will be corrected to allow interest only from the date of the judgment,
with computation of interest as part of the cost from date of the verdict to
the entry of judgment. G.8. 24-5.

7. Appeal and Error § 28—

The failure of the judgment to conform to the verdict is an error appear-
ing on the face of the record, and such error may be corrected on appeal
without service of case on appeal.

ArpraL by defendant from McLaughlin, J., September 1964 Civil
Session of Surry; and by plaintiffs from Johnston, J., January 1965
Session of SURRY.

This action was begun on February 4, 1963, to recover the diminished
value of plaintiffs’ homeplace resulting from a nuisance, the operation
of a sewage disposal plant cemitting foul and deleterious gases in close
proximity to plaintiffs” home.

The jury found plaintiffs’ property had been permanently damaged
by the construction and operation of defendant’s disposal system. It
assessed damages. Judgment was entered for the amount found by the
jury, with interest thereon from a date fixed by the court. The amount
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reported by the jury, plus interest, was adjudged compensation for the
easement acquired. Defendant excepted and appealed.

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson; W. F. Ma-
ready; R. C. Vaughn, Jr., for plaintiffs.
Norman and Read for defendant.

DEFENDANT’S APPEAL

Ropmanw, J. If a municipal corporation, by the construction and
operation of a sewage disposal system or other facility, pollutes the air
or otherwise creates a nuisance, permanent in character, thereby dimin-
ishing the value of property in proximity to the operation, the munic-
1pa11t} is liable for the damage done. Since a municipality has the
right to condemn property for the construction and operation of sewage
systems and related facilities, permanent damages may, at the instance
of the property owner, be assessed when the maintenance of the facility
in a non-negligent manner results in injury to the property of an abut-
ting owner, amounting to a limited taking. These principles have been
declared so repeatedly and consistently that they are not now open to
question., Spaugh v. Winston-Salem, 249 N.C. 194, 105 S.E. 2d 610;
Eller v. Board of Education, 242 N.C. 584, 89 S.E. 2d 144; McKinney
v, High Pownt, 237 N.C. 66, 74 S.E. 2d 440; McLean v. Mooresville, 237
N.C. 498, 75 S.E. 2d 327; Raleigh v. Edwards, 235 N.C. 671, 71 S.E,
2d 396; Veazey v. Durham, 232 N.C. 744, 59 S.E. 2d 429; Bruton v.
Light Co., 217 N.C. 1, 6 3.E. 2d 822, Ivester v. Winston-Salem, 215
N.C. 1, 1 S.E. 2d 88; Clinard v. Kernersville, 215 N.C. 745, 3 S.E. 2d
267; Gray v. High Point, 203 N.C. 756, 166 S.E. 911; Wagner v. Con-
over, 200 N.C. 82, 156 S.E. 167; Rhodes v. Durham, 165 N.C. 679, 81
S.E. 938; Donnell v. Greensboro, 164 N.C. 330, 80 S.E. 377; Moser v.
Burlington, 162 N.C. 141, 78 S.E. 74.

The jury could find from the evidence: Plaintiffs’ home is situate on
the south side of N. C. Highway 268. The lot contains 1.8 acres. It is
situate “a short distance” west of Pilot Mountain. Plaintiffs purchased
the lot in 1947. They erected a home in 1948. They lived there until
1962. In 1959, defendant remodeled its sewage disposal system. It con-
structed two lagoons, which have a surface area of 5 acres. They vary
in depth, averaging perhaps 4 or 5 feet. They have concrete sides. The
effluent from the town’s sewers emptied into the lagoons. Work on the
lagoons was completed in the late summer or fall of 1959, No objection-
able odors were observed at that time, but in April or May 1960, “these
ponds deteriorated and got real ripe and commenced to smell and the
ponds just ceased to function as proper ponds and started issuing these
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horrible odors. The odors are so horrible it is really hard to put it in
words.” When not supplied with adequate oxygen, “the sulphur comes
off in the gas such as hydrogen sulphide. * * * this gas smells like
rotten eggs. It is also toxic. The word ‘toxic’ means poisonous. * * * it
kills people, animals.”

Defendant’s lot, on which the lagoons were constructed, is on the op-
posite side of the driveway from plaintiffs’ home. One of the lagoons
is only 100 yards from plaintiffs’ property, and 500 feet from plaintiffs’
residence. The odors are less intense on bright, sunshiny days than on
cloudy days or at night.

Witnesses for plaintiffs and for defendant disagreed with respect to
the intensity of the odors and the frequency with which the fumes pol-
lute the atmosphere surrounding plaintiffs’ property. Defendant’s wit-
nesses estimate the deleterious odors can be detected only one-third of
the time. Plaintiffs’ witnesses assign a much higher percentage of time
in which plaintiffs’ home is affected by the pollution.

Witnesses for plaintiffs and for defendant disagree as to the amount
of damage which plaintiffs have suffered. Plaintiffs’ witnesses put the
damage at $18,000-$20,000. Defendant’s witnesses estimate the damage
at $500-81,000. Male plaintiff, a chemical engineer with extensive ex-
perience in sanitary engineering, protested the construction of the la-
goons in 1959, and prophesied the result of which he is now complaining.

The effective method of reducing or eliminating the odors is the in-
corporation of oxygen in the effluent. Defendant sought by various
means to eliminate or control the production of gas. It used aerators. It
raised and lowered the water level in the ponds. It also used sodium
nitrate. The Town Clerk and Treasurer testified: “Incidentally, it’s
[sodium nitrate] the only thing we have found which will work. How-
ever, it 1s too doggoned expensive. We can’t use it on a continuing
basis. We have been using it when the odor got obnoxious.”

Plaintiffs moved from their home to Elkin in 1962. They assigned as
the reason for moving the offensive odors emanating from the lagoons.
Defendant, in an effort to rectify the conditions complained of, has let
contracts for the construction of aerators. These aerators will, by
paddles stirring the water, mechanically incorporate oxygen. To con-
struct these aerators, it was necessary to drain the lagoons. Defendant,
some 5 or 6 weeks prior to the trial, drained the lagoons. After the
drainage, no offensive odors were given off.

Defendant asserts that since the nuisance had terminated, plaintiffs
were not entitled to permanent damages.

There is no intent on the part of defendant to abandon its sewage
system, or the use of the lagoons. The lagoons will be empty only so
long as necessary to install the areators.
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The jury has found the operation has impaired, and will continue to
impair, the value of plaintiffs’ property. Plaintiffs’ right of action can
not be defeated by temporary cessation of use, or by a change in the
manner in which the plant is operated. The rule here applicable was
stated by Moore, J. in Midgett v. Highway Commission, 260 N.C. 241,
132 S.E. 2d 599. He said: “Once the cause of action has occurred by
the infliction of damage to the property, the taking is a fait accompli.
This is true because the government had the authority to invade the
property rights of the landowner and to appropriate them to public
use in the first instance, and the owner had no right to abate the nuis-
ance, His only remedy is a single action for permanent damage to his
property by reason of the taking. The government has an easement to
continue the obstruction permanently, and whether it will continue to
maintain the obstruction, alter it, or remove it altogether is optional
with the government.”

The court properly overruled defendant’s motion for nonsuit. It prop-
erly submitted the issue of permanent damages to the jury.

The court instructed the jury that plaintiffs could only recover “for
the impairment of the market value of the property by noxious odors
as alleged in the Complaint.” Defendant complains of this charge. But
when the charge is read as a whole, and interpreted in the light of the
evidence, we do not think the jury could have misunderstood the yard-
stick given it to measure the amount of compensation due plaintiffs,
that is, the difference between the fair market value of the property be-
fore the taking and the fair market value of the property immediately
following the taking.

The yardstick the jury was instructed to use is not subject to criti-
cism by defendant. Barnes v. Highway Commaission, 250 N.C. 378, 109
S.E. 2d 219; Statesville v. Anderson, 245 N.C. 208, 95 S.E. 2d 591;
Gallimore v. Highway Comm., 241 N.C. 350, 85 S.E. 2d 392. Whether
plaintiffs could complain because the jury was not informed of its right
to allow interest does not arise on defendant’s exceptions.

Having protested the installation of lagoons in close proximity to
his home, male plaintiff, in the spring of 1961, sent a telegram to the
city officials, stating, the “sewage stench forces me to abandon my
home.” Plaintiff was permitted, over defendant’s objection, to read the
telegram. True, plaintiffs did not leave their home until some months
later, but the message was competent to corroborate plaintiffs’ testi-
mony that the air was malodorous, and not sweetly perfumed. Walker
v. Baking Co., 262 N.C. 534, 138 S.E. 2d 33; Stott v. Sears, Roebuck
and Co., 205 N.C. 521, 171 S.E. 858; Stansbury’s N. C. Evidence,
§ 51.
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Feme plaintiff was permitted, over defendant’s objection, to testify
that on one occasion, when the odor was particularly offensive, a small
child was made sick. There was uncontradicted evidence that the gas
coming from the lagoons was toxic. Other witnesses had testified, with-
out objection, that the odor had produced sickness, nausea and vomit-
ing. The assertion of prejudicial error in permitting the witnesses to
testify cannot be sustained. Hall v. Atkinson, 255 N.C. 579, 122 SE.
2d 200; Stockwell v. Brown, 234 N.C. 662, 119 S.E. 2d 795; Lookabill
v. Regan, 247 N.C. 199, 100 S.E. 2d 521.

The last of defendant’s assignments of error which requires discus-
sion is directed to the judgment. To determine the amount which plain-
tiffs were entitled to recover, the court submitted this issue:

“If so, what permanent damage, if any, is the plaintiff entitled
to recover?
“Axswer: $9,000.”

Notwithstanding the verdict, the court adjudged plaintiff “recover of
the defendant, The Town of Pilot Mountain, the sum of Nine Thou-
sand ($9,000.00) Dollars with interest at six (6%) per cent per annum
from June 1, 1960, until pard as permanent damages * * *.”

Plaintiffs, when they filed their complaint, did not specifically ask
for interest. They did not request the court to charge the jury that
they were entitled to an allowance of interest, nor did they except to
the charge defining the yardstick to be used in measuring damages.
There was no agreement that interest should be added to the sum fixed
by the jury. There is evidence from the plaintiffs that their right of
action accrued in April or May 1960, but that fact has not been estab-
lished by admission of defendant, agreement of the parties or by jury
verdict. The court erred by adjudging defendant liable for damages
not awarded by the jury. Board of Education v. McMillan, 250 N.C.
485, 108 S.E. 2d 895; Yancey v. Highway Com., 221 N.C. 185, 19 S.E.
2d 489; Dwrham v. Davis, 171 N.C. 305, 88 S.E. 433; R. R. v. Manu-
facturing Co., 166 N.C. 168 (184), 82 S.E. 5.

The judgment will be corrected by deleting the clause requiring pay-
ment of interest from June 1, 1960 to September 23, 1964, the date the
judgment was signed. Interest, of course, accrues on the amount fixed
by the jury from September 23, 1964, until paid, G.S. 24-5. In addition,
the Clerk will compute and add as part of the cost interest from the
date the jury rendered its verdiet until September 23, 1964, when the
judgment was signed, G.3. 24-7.

Modified, as here directed, the judgment from which defendant ap-
peals is affirmed.

Modified and affirmed.
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PLAINTIFF'S APPEAL

The jury returned its verdict in the action for damages on Friday,
September 18, 1964. The parties then stipulated in open court that the
Judgment and appeal entries could be signed after the expiration of the
session and out of the district. Pursuant to this stipulation, judgment
was mailed to Judge MecLaughlin. He signed the judgment on Septem-
ber 23. He mailed the judgment to the Clerk. It was received by the
Clerk in due course. When Judge McLaughlin signed the judgment on
the 23rd, he noted defendant’s objections and exceptions thereto, and
its notice of appeal. On October 5, 1964, defendant presented additional
appeal entries to Judge McLaughlin. He, on that date, signed an order
reciting: “Defendant as appellant was by consent and the order of the
Court allowed 90 days in which to prepare and serve case on appeal,
and plaintiffs as appellees 30 days after such service in which to serve
countercase or exceptions.”

Defendant, on December 31, 1964, served its statement of case on
appeal, which included the exeeptions on which it relied, and its as-
signments of error. On February 7, 1965, counsel for plaintiffs gave
notice that it would move, at the January 1965 Session of Surry Su-
perior Court, for an order dismissing defendant’s appeal, assigning as
the reason for the motion the failure to serve case on appeal in due
time. This motion was heard by Judge Johnston, at the time fixed in
the notice. He denied plaintiffs’ motion. Plaintiffs excepted and ap-
pealed.

Plaintiffs supplement their appeal from Judge Johnston’s order deny-
ing their motion by a motion in this Court to dismiss the appeal be-
cause of the failure to serve case within the stipulated time.

We are of the opinion that the order signed by Judge MecLaughlin on
October 5, 1964, allowing 90 days in which to serve case on appeal,
fairly interpreted, meant the time to serve case would run from Oc-
tober 5, 1964, and not from the expiration of the September 1964 Ses-
sion of Surry Superior Court.

We need not, however, decide that question sinee error appears on
the face of the record. The judgment signed did not conform to the
verdict. Defendant was entitled to have that error corrected without the
gervice of a case on appeal. Little v. Sheets, 239 N.C. 430, 80 S.E. 2d
44; Board of Education v. McMillan, supra; Wiggins v. Tripp, 253
N.C. 171, 116 S.E. 2d 355.

On plaintiffs’ appeal

Affirmed.



188 IN THE SUPREME COURT. [265

Coxxor v. INsURANCE Co.

JESS R. CONNOR v. STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY.

(Filed 23 July, 1965.)

1. Courts § 20—
Where action is brought here on an insurance policy issued in another
state to a resident of that state, the substantive laws of that state must be
applied here.

2, Insurance § 60—

Insurer in a liability policy does not waive failure of insured to give
notice by employing counsel to investigate under a reservation of rights,
but insurer does waive failure to give notice as required by the policy if
it undertakes to defend the action and breaches the duty to act diligently
and in good faith in making such defense.

3. Insurance § 62—

Where plaintiff, in his action against the tort-feasor’s insurer after return
of judgment unsatistied against the tort-feasor, admits the absence of the
tort-teasor from the trial, the burden is upon plaintiff to establish reason-
able justification of the tort-feasor's absence from the trial, and when the
evidence is conflicting insurer is not entitled to nonsuit,

4. Same—

Failure of insured to give notice of accident and failure of insured to co-
operate in defense of an action brought against him by the party injured
in a collision with the insured’s car, are separate, and submission of a
single issue of waiver of both requirements, with the confusion augmented
by a charge to the effect that the act of insurer in filing answer would
waive a subsequent breach by insured of his obligation to cooperate in the
defense, must be held for prejudicial error, the evidence being conflicting
as to whether insured’s absence from the trial against him and his failure
to cooperate was justified.

ArpeaL by defendant from Olive, E.J., Second Week, October 26,
1964 Civil Session of GuiLrorp (Greensboro Division).

On July 1, 1962, Hill Wesley Auton (Auton), a resident of Roanoke,
Virginia, was riding in his car in Guilford County. Catherine H. Moore
(Moore) was acting as chauffeur for Auton. The Auton car collided
with a car operated by plaintiff Connor. He was injured.

State Farm Mutual Automobile Insurance Company (State Farm)
had, prior to the eollision, issued to Auton an Assigned Risk automobile
liability insurance policy, insuring Auton, as owner, and any person
operating his car with his permission, against liability resulting from
the operation of the vehicle. This policy was in force when the collision
with the Connor car oceurred.

The policy contained these provisions:
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“When an accident occurs written notice shall be given by or on
behalf of the insured to the Company or any of its authorized
agents, as soon as practicable. Such notice shall contain particu-
lars sufficient to identify the insured and all reasonably obtainable
information respecting the time, place and circumstances of the
accident, the names and addresses of the injured and of available
witnesses,

“No action shall lie against the Company unless, as a condition
precedent thereto, the insured shall have fully complied with all
the terms of this policy, nor until the amount of the insured’s obli-
gation to pay shall have been finally determined either by judg-
ment against the insured after actual trial or by written agreement
of the insured, the claimant and the Company.

“The insured shall cooperate with the Company and, upon the
Company’s request, shall attend hearings and trials and shall as-
sist in effecting settlements, securing and giving evidence, obtain-
ing the attendance of witnesses and in the conduct of suits.”

In November 1962, Connor instituted an action in the Superior Court
of Guilford County (Greensboro Division) against Auton and Moore
to recover compensation for injuries sustained when his car was struck
by the Auton car. Auton and Moore were in that action represented by
counse!l selected and paid by State Farm. That case was tried on April
10, 1963 in Auton’s absence. Connor recovered judgment against Auton
and Moore for $2,500 and costs.

Plaintiff in this action seeks to hold State Farm liable under its policy
for the sum recovered in his action against Auton and Moore.

Defendant denied liability to plaintiff, specifically pleading failure
of its insured to comply with the quoted provisions of the policy.

Plaintiff replied. He alleged State Farm had waived compliance
with the policy provisions and, by its conduct in defending the action in
Guilford County in the absence of Auton and Moore, was estopped to
deny its liability.

To determine the rights of the parties, the court submitted and the
jury answered issues as follows:

“1. Did the insured, Hill Wesley Auton, give to the defendant,
State Farm Mutual Automobile Insurance Company, notice of
the accident which occurred on July 1, 1962, as soon as practicable
under the terms of the policy of insurance sued upon?

“Answer: No.
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“2. Did the insured, Hill Wesley Auton, cooperate with the de-
fendant, State Farm Mutual Automobile Insurance Company, in
accordance with the terms of the policy of insurance sued upon?

“Answer: ...

“3. If not, did the defendant, by defending the said Hill Wesley
Auton, waive the failure to give notice and cooperate?

“Answer: Yes.

“4, What amount, if any, is the plaintiff entitled to recover of
the defendant?

“Answer: $2,500.00 and interest from April 12, 1963, until
paid.”

Judgment was entered in conformity with the verdict. Defendant ex-
cepted and appealed.

Holt, McNairy and Harris for defendant appellant.
Hoyle, Boone, Dees & Johnson; J. B. Winecoff for plaintiff appellee.

Ropmaxn, J. The contract on which plaintiff relies was issued in
Virginia to a resident of that state. The rights and obligations of in-
sured and insurer are fixed by the laws of Virginia. Roomy v. Insur-
ance Co., 256 N.C. 318, 123 S.E. 2d 817.

The Assigned Risk policy was issued to Auton, as permitted by
§ 38.1-264 of the Code of Virginia. The policy provisions quoted above
may be incorporated in Assigned Risk policies issued in Virginia and
will there be enforced as those provisions are interpreted by the courts
of that state. Virginia Farm Bureau Mutual Insurance Co. v. Saccio,
204 Va. 769, 133 S.E. 2d 268.

We do not understand plaintiff in the present action challenges the
validity of the quoted policy provisions. He bases his right to recover
on an asserted waiver of those provisions, or an estoppel against de-
fendant to rely on the policy provisions.

There is conflict in the evidence with respect to the date insured
notified defendant of the collision with the Connor car. Defendant’s evi-
dence fixes the date as September 26, 1962; plaintiff's evidence tends
to show notice was given earlier than the date claimed by defendant.

Shortly after defendant was notified of the accident, Auton and
Moore agreed in writing that defendant might “investigate, negotiate,
settle, deny or defend any elaim arising out of an acecident,” and such
action “shall not waive any of the rights” of insured or insurer under
the contract of insurance. Thereafter, State Farm employed counsel to
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represent Auton and Moore. This was not a waiver of any prior failure
to comply with obligations imposed on insured by the policy.

When State Farm undertook the defense of Connor’s action for dam-
ages, it owed its insured the duty to act diligently and in good faith.
Alford v. Insurance Co., 248 N.C. 224, 103 S.E. 2d 8; Lumber Co. v.
Insurance Co., 173 N.C. 269, 91 S.E. 946; Home Indemmity Co. v.
Snowden, 264 S'W. 2d 642; State Automobile Ins. Co. v. York, 104 F.
2d 730; 29A Am. Jur., Insurance § 1464. If it failed in the performance
of that duty, insured’s failure to give notice of the accident became
immaterial,

By express policy language, the insured is required to cooperate, at-
tend hearings and trials and give evidence. He has a duty equal to
that of the insurer to act diligently and in good faith. Hence when an
insured fails, without justification, to attend the trial of his case in ac-
cordance with his promise, the insurer has the right to assert noncom-
pliance with the cooperation provision of the policy.

We do not understand that appellee challenges the fact that Auton
was duty bound to assist in the defense of the Connor case; or that it
was Auton’s duty, if he could, to be present when the case was tried in
Greensboro. Plaintiff’s position is that Auton was unavoidably detained
and prevented from participating in the trial of Connor’s action for
damages.

Having judicially admitted by his pleadings that Auton did not at-
tend the trial, the burden rested on plaintiff in this action to establish
reasonable justification for Auton’s absence, and the conduct of counsel
employed by State Farm, estopping it from asserting Auton’s failure to
cooperate. He contends State Farm should have secured a continuance
when requested by Auton or, failing to secure a continuance, it should
have sought leave to withdraw.

The evidence relating to Auton’s nonattendance and his reason for
not attending is subject to more than one inference. Testifying as a
witness for plaintiff in the present action, he said:

“I then got a letter from State Farm, telling me they were de-
fending the case under a reservation of rights. They told me the
names of the attorneys and told me I had a duty to cooperate with
those attorneys. I received a letter ten days to two weeks prior to
April 10, 1963, telling me the case had been set for trial on that
date. Afterwards, I told Mr. Martin T would be able to go down
there and would go. ¥ * * Neither Miss Moore nor I attended
the trial on April 10, 1963. * * * T wrote to my attorneys in
North Carolina that I would be there for trial. I told them Cath-
erine Moore, my main witness, was in Goochland. This was the
3rd or 4th of April.”
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Explaining his failure to attend the trial, he testified his car was
stolen on the 6th or 7Tth of April. The thief was apprehended and
charged with larceny. The larceny case was set for trial in Roanoke on
April 10. Auton was subpoenaed as a witness in the larceny case. He
notified insurer’s representative that, because required to be in Vir-
ginia on April 10, he would not be able to go to Greensboro on that
date. He further testified: “I told Mr, Martin [insurer’s agent] three
days before the trial in Greensboro to get it postponed and that Miss
Moore, whom I wanted as a witness, was in Women's Prison at Gooch-
land.”

Martin, on the other hand, testified he made several trips to Auton’s
home on April 9 to be assured that Auton would be in Greensboro the
next day. He was unable to locate Auton until about 7:30 or 8:00 p.m.
on the 9th. At that time, he reminded Auton that the Connor case
would be tried in Greensboro the next day, and that it was imperative
that Auton should attend. Not until then did insurer know that Auton
was not planning to attend.

There is evidence from which it could be inferred that the criminal
court in Virginia, being informed that Auton was expected to be in
Greensboro on the 10th, continued the criminal case until a later date.
This continuance afforded Auton time to go to Greensboro for the trial
of his case. The evidence is not specific on the question of whether in-
surer requested a continuance of the Connor case when it learned that
Auton would not attend. One might infer from the record that an
effort was made by the insurer to secure a continuance of the Greens-
boro case, but this effort was unsuccessful. The record is silent on the
question of whether insurer attempted to secure the attendance of de-
fendant Moore or, failing in that because of her imprisonment, if she
was imprisoned, to take her deposition,

Because of the conflict in the testimony, the court properly overruled
defendant’s motion for nonsuit.

The question presented for jury determination by issues one and two
are unrelated, Defendant objected to the third issue. The pleadings and
testimony made defendant’s participation in the trial in Greensboro in
April 1963 crucial on the question of liability. If defendant negligently
proceeded to trial in the absence of insured, and without the benefit of
their testimony, insurer would be liable. Did insurer seek a continuance
when informed insured would not attend the trial? Was insured’s non-
attendance deliberate and without expectation of ever attending, as
State Farm’s agent implies? If so, should not insurer have then asserted
its rights under the policy and requested permission for counsel to
withdraw? See 7 Am. Jur. 2d, Automobile Insurance §§ 183 and 184;
Anno: 70 A L.R. 2d 1205, et seq.
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The issue, as submitted, was confusing. It called for answers to two
unrelated questions. The answers might well differ. The issue, as sub-
mitted, would not determine the rights of the parties. Submission was
error. Edge v. Feldspar Corp., 212 N.C. 246, 193 S.E. 2; Emery v. R. R.,
102 N.C. 209, 9 S.E. 139.

The confusion resulting from the way the third issue was formulated
is best shown by the inquiry directed by the jury to the court and the
court’s response.

After a few minutes’ deliberation, the jury returned for further in-
struetions. It inquired if the first issue was answered “No,” whether it
would be necessary to answer issues two and three. In response to this
request, the court charged: “Ladies and Gentlemen of the Jury, if you
answer the first issue ‘No,” you need not answer the second issue, but
you would then go to the third issue.” Defendant properly assigns this
portion of the charge as error.

The error in this instruction is emphasized by defendant’s 10th excep-
tion to that portion of the charge which reads:

“On this issue, the plaintiff contends that you should be satisfied
from the evidence and by its greater weight, if you have answered
either one of these other issues ‘Yes,’ this plaintiff contends that
you should be satisfied from the evidence and by its greater weight
that the defendant waived that failure to give notice or failure to
cooperate by going ahead and handling the case and defending the
case and also looking after it and leading Auton to believe they
were going ahead under the policy of insurance and not going to
insist on those terms, or in other words, waive those terms and if
they hadn’t been, if they didn’t consider themselves liable on the
policy of insurance, they would just not have done anything about
it, but they went on and, therefore, they waived those rights and
by doing so, that they were not insisting on it and that, therefore,
they had waived it, and that you should be so satisfied by the
greater weight of the evidence and answer this third issue “Yes’”

The jury could well understand from the charge given that the filing
of an answer by insurer for defendant would constitute a subsequent
waiver of insured’s breach of his obligation to cooperate. In no other
portion of the charge does the court give the jury any rule to deter-
mine whether insurer had waived its rights, or by its conduct was estop-
ped to claim the benefit of the cooperation clause of the policy.

For the reasons given, defendant is entitled to and there must be a

New trial.
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VIVIAN W. COBB v. JERRY A. CLARK anxp REBECCA C. CLARK.
(Filed 23 July, 1965.)

1. Courts § 20—

In an action here to recover for a negligent injury inflicted in another
state, the laws of such other state govern the right of action, with proce-
dural questions arising on the enforcement of such right to be determined
by the laws of this State.

2. Negligence § 36—

Under the laws of the State of Georgia, in which this cause of action

arose, a house guest is an invitee.
3. Same—

TUnder the laws of the State of Georgia, where this cause of action
arose, as well as under the laws of this State, an invitee who exceeds his
invitation and goes to areas not open to his use becomes a mere licensee.

4. Negligence § 37f—

Evidence that a house guest, occupying the status of an invitee under the
laws of the state in which the cause of action arose, in the absence of her
host, turned off the light in her bedroom, walked down a dimly lit hall, and,
because of the inadequate illumination, opened the cellar door instead of
the nursery door, and fell down the steps to her injury, is held insufficient
to be submitted to the jury on the issue of negligence, since plaintiff her-
self was responsible for the lack of light in the hall.

ApPEAL by plaintiff from Mallard, J., November 19, 1964 Civil Ses-
sion of ALAMANCE.

This is an appeal from a judgment sustaining a demurrer to the com-
plaint for failure to state a cause of action.

B. Gordon Gentry; Jordan, Wright, Henson & Nichols for plaintiff
appellant.
Cooper & Cooper; Sanders & Holt for defendant appellees.

Ropmaw, J. Summarily stated, the complaint alleges these facts:
Defendants are husband and wife. They own and occupy a home in At-
lanta, Georgia. Plaintiff is the mother of feme defendant. Plaintiff, her
husband and another daughter of plaintiff were invited to spend Christ-
mas 1963 at defendants’ home. Accepting the invitation, they arrived in
Atlanta about 6 p.m. on Sunday, December 22. The invitation to spend
Christmas with defendants imposed an obligation on plaintiff to assist
in decorating a nursery in the new home, which defendants had pur-
chased some five or six weeks previously, and “in making preparation
for the Christmas holiday season.”
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Performing her contractual obligation, plaintiff had, on the 24th, as-
sisted in preparing supper. She also fixed a turkey to roast for Christ-
mas dinner. She finished her work about 10:30 p.m. She then went to a
bedroom for an alarm clock. Male defendant was there. He left. Plain-
tiff followed him into the hall, intending to go from the bedroom to
the nursery. “When the plaintiff came out of the bedroom into the hall
the light was turned off in the bedroom. The light in the hallway was
not on. The light from the den dimly lit the hall. To turn on the light
it was necessary to go across the hall to a switch on the wall.

“Within approximately two and one-half feet from the bedroom
door was the door to the nursery. The bathroom door was approxi-
mately three feet from the bedroom door. That the door to the base-
ment which opened inward into the stairway was about two feet from
the bedroom door and that there was no lock on this door or any other
way to keep the door from being opened inadvertently.”

Counsel for plaintiff were asked, on oral argument, to supplement
the description of the floor plan as given in the complaint. We under-
stand from the explanation then given that the hall is approximately
two and one-half feet wide. The door to the basement is at one end of
the hall. The bedroom and den are on one side of the hall, the bedroom
being nearest the end of the hall where the door opened into the base-
ment. On the other side of the hall, and nearest to the basement door,
was a bathroom; beyond that, and further away from the door to the
basement, was the nursery.

Plaintiff, when she came from the bedroom, instead of crossing the
hall to the nursery door as she intended, turned away from the nurs-
ery and went to the end of the hall to the door leading to the basement.
She opened that door. She alleges she thought it was the door leading
to the nursery. She stepped inside to turn on the light and, when she
did so, fell down the stairway.

She alleges defendants were negligent in these particulars: (1) In
permitting the door to the basement to open into the stairway rather
than into the hall; (2) in not having a light in the stairway; (3) in
not having a handrail in the stairway on the right-hand side, but in
putting the handrail on the left-hand side and beyond the door, thereby
requiring a person going to the basement to descent three steps before
being able to reach the handrail; (4) in permitting the stairway to be
constructed with different height risers, the distance from the floor of
the hall to the first step being different from the other steps; (5) in
not keeping the door to the basement locked “to prevent anyone from
inadvertently opening the door and stepping into the stairway”; (6)
in having a door opening into the basement in close proximity to the
doors of the nursery and bathroom; the negligent manner in which the
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doors of the several rooms were located, coupled with the negligent
failure to keep the door to the basement locked, and the manner in
which the stair leading from the hallway to the basement floor was con-
structed, constituted a failure by defendants to exercise “ordinary care
in keeping their premises in a safe condition for an invitee in violation
of Georgia Code 8. 105-401,” proximately causing plaintiff’s injuries.

Plaintiff was injured in Georgia. Her right of action, if any, is de-
termined by the law of Georgia. When she seeks to enforce those rights
In courts outside of Georgia, procedural questions arising in the enforce-
ment are determined by the laws of the state where enforcement is
sought. Kuby v. Fulbright, 262 N.C. 144 136 S.E. 2d 652; Frisbee v.
West, 260 N.C. 269, 132 S.E. 2d 609; Shaw v. Lee, 258 N.C. 609, 129
S.E. 2d 288; Knight v. Assoctated Transport, Inc., 255 N.C. 462, 122
S.E. 2d 64.

The rule generally applied to determine the liability of a host to a
social guest for injuries sustained during the visit because of some as-
serted defect in the premises is to treat the guest as a mere licensee —
and not as an invitee. “Minor services performed by a guest for the
host during the course of a visit will not change the status of the guest
from a licensee to an invitee.” Murrell v. Handley, 245 N.C. 559, 96
S.E. 2d 717.

Here, plaintiff bases her right to recover on Title 105, § 401 of the
Code of Georgia, That section provides: “Where the owner or occupier
of land, by express or implied invitation, induces or leads others to
come upon his premises for any lawful purpose, he is liable in dam-
ages to such persons for injuries occasioned by his failure to exercise
ordinary care in keeping the premises and approaches safe.”

Plaintiff’s status in the home of defendant was, on the facts alleged
in the complaint, by the quoted Georgia statute, changed from that of
a licensee to that of an invitee. Campbell v. Eubanks, 107 Ga. App. 527,
130 S.E. 2d 832; Martin v. Henson, 95 Ga. App. 715, 99 S.E. 2d 251;
Flint Rwer Cotton Mills v. Colley, 71 Ga. App. 288, 30 S.E. 2d 426.

The Georgia Court of Appeals, in its syllabus to the decision in
Martin v. Henson, supra, summarizes the law of that state on the rela-
tion between host and guest in this language: “The status of invitee in-
volves mutuality of interest. Mutuality of interest required to make one
on the premises of another an invitee means that the subject matter of
the enterprise must be mutual to the extent that each party is lawfully
interested therein, or that there is common interest or mutual ad-
vantage involved.”

The law of this State imposes on an occupant of land who invites
another to his premises the duty to exercise ordinary care to keep the
premises in a reasonably safe condition. Jones v. Pinehurst, Inc., 261
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N.C. 575, 135 3.I%. 2d 580; Shaw v. Ward Co., 260 N.C. 574, 133 S.E.
2d 217; Raper v. McCrory-McLellan Corp., 259 N.C. 199, 130 S.E. 2d
281; but the law of Georgia, by the language of its statute (105-401),
enlarges the obligation of the host to the invitee. Under the Georgia
law: “An owner of premises must, as to invitees, exercise ordinary care
to keep premises safe, not reasonably safe.” Court’s syllabus, Martin v.
Henson, supra.

As previously stated, plaintiff’s right to recover is measured by the
law of Georgia. But the sufficiency of the allegations in the complaint,
liberally construed, 3.S. 1-151, must be determined by the law of this
State.

The obligation imposed on a host to keep his property in safe condi-
tion is, by the law of north Carolina and the law of Georgia, limited to
the areas the guest is expected to use. When an invitee exceeds his in-
vitation and goes to areas not open to his use, he ceases to be an in-
vitee — he is a mere licensee. Cupita v. Country Club, 252 N.C. 346,
113 S.E. 2d 712; Francis v. Drug Co., 230 N.C. 753, 55 S.E. 2d 499;
Wilson v. Dowtin, 215 N.C. 547, 2 S.E. 2d 576; Ellis v. Refining Co.,
214 N.C. 388, 199 S.E. 403; Augusta Amusements v. Powell, 93 Ga.
App. 752, 92 S.E. 2d 720; Cooper v. Anderson, 96 Ga. App. 800, 101
S.E. 2d 771

Plaintiff does not allege she was expected to use the basement.
Normally, one who invites another to visit in his home does not expect
the guest to be prowling in either the attic or the basement. He is un-
der no obligation to protect a guest against defects in those places.

Fairly analyzed, the complaint does not seek to impose liability on
defendants because of the defects in the facilities for reaching the base-
ment floor. What plaintiff complains of is defendants’ failure to guard
against the conduct and mistakes of plaintiff.

It is difficult to visualize defendants’ home from the description given
in the complaint and on oral argument. One may well surmise that it
is not a large home. The hall is about 30 inches wide. (This conclusion
is based on the faet that the doors to the nursery and bedroom on op-
posite sides of the hall were, as plaintiff alleges, two and one-half feet
apart.) No description is given of the route one is expected to take in
going from the kitchen, where plaintiff had been helping her daughter,
to the nursery or other rooms. There is no allegation that the plan or
manner of construction violated the building code of Atlanta, or any
law of Georgia. There is nothing in the complaint to indicate that plain-
tiff was not informed of the purposes served by each of the doors de-
scribed in the complaint. The door to the den, we were told, is at the
opposite end of the hall from the door to the basement. The light from
the den was sufficient to dimly illuminate the hall. This inadequate il-
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lumination caused plaintiff to mistake the door she wanted to use; but
plaintiff was responsible for the lack of light in the hall. She turned off
the light in the bedroom. Neither of the defendants was present when
plaintiff turned off the bedroom light and started across the hall.

Plaintiff’s injuries were the consequence of her conduct. She now
seeks to impose liability on defendants because of their failure to an-
ticipate the mistakes which she made, which mistakes resulted in her
unfortunate fall and injuries.

The law applicable to the factual situation described in the complaint
was stated by Felton, Chief Judge of the Georgia Court of Appeals, in
this language: “‘One is bound to anticipate and provide against what
usually happens and what is likely to happen; but it would impose too
heavy a responsibility to hold him bound in like manner to guard
against what is unusual and unlikely to happen, or what, as it is some-
times said, is only remotely and slightly probable.’” Yarborough v. Can-
tex Mfg. Co., 97 Ga. App. 438, 440, 103 S.E. 2d 138, 140 and cit. “The
general test in such cases is not whether the injurious result or couse-
quence was possible, but whether it was probable; that is, likely to oc-
cur according to the usual experience of persons.” Whitaker v. Jones,
McDougald, Smith, Pew Co., 69 Ga. App. 711, 716, 26 S.E. 2d 545, 548.”
Covington v. S. H. Kress & Company, 102 Ga. App. 204, 115 S.E. 2d
621. That statement of the law accords with earlier decisions. Misen-
hamer v. Pharr, 99 Ga. App. 163, 107 S.E. 2d 875; McCrory Stores
Corporation v. Ahern, 65 Ga. App. 334, 15 S.E. 2d 797.

Our cases are in accord. Insurance Co. v. Chevrolet Co., 253 N.C.
243, 116 S.E. 2d 780; Lemon v. Lumber Co., 251 N.C. 675, 111 S.E. 2d
868.

Lake v. Cameron, 64 Ga. App. 501, 13 S.E. 2d 856, relied on by plain-
tiff, is factually different and this difference produces different results.
There, a patient at a clinic was told by the receptionist to go to a room
to unrobe and put on a smock then given her. She proceeded along a
narrow, dimly lit hallway and stopped in front of two adjacent doors.
Neither was marked. One gave entrance to a dressing room, the other
to a basement. Plaintiff was unaware of the fact that both doors did
not lead to dressing rooms. She inquired of the receptionist if she should
enter, and was told to do so. She opened the door to the basement and
fell.

There, defendant’s agent, aware of plaintiff’s danger, gave instruc-
tions which caused plaintiff’s injuries. Here, plaintiff created the con-
dition causing her fall.

The judgment sustaining the demurrer is

Affirmed.
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FLORENCE JEAN CLEMMONS, PraintirF v. RUBY B. KING, ORIGINAL DE-
FEXDANT, AND MYRTLE CLEMMONS STRICKLAND, ADpDITIONAL DE-
FENDANT,

(Filed 23 July, 1965.)

1. Torts § 4—

An original defendant is not entitled to have another joined for contribu-
tion unless such other is a joint tort-feasor which plaintiff could have sued
at his election.

2. Torts § 2—

In order to constitute two or more persons joint tort-feasors it is neces-
sary that they act together in commifting the wrong or that the inde-
pendent acts of each unite in point of time and place in causing the injury.

3. Torts § 4—

An original defendant may deny negligence, allege that the negligence on
the part of a third party was the sole proximate cause of the injury, and
allege that such third party was guilty of joint and concurring negligence,
but it is not sufficient to allege the mere conclusion of concurring negli-
gence, it being required that the original defendant allege acts of such
third party which support the conclusion of negligence on the part of such
third party and that such negligence was a proximate cause of the injury.
G.S. 1-240.

4, Same——

Where the original defendant denies negligence and alleges that the sole
proximate cause of the collision was the negligence of a third person, then
alleges the mere conclusion that if she were negligent the negligence of such
third person concurred and constituted at least one or more of the proxi-
mate causes of the collision, without alleging, either conditionally or alter-
nantly, facts sufficient to show joint or concurring negligence on the part of
such third party, the original defendant may not maintain the cross-action
against such third party for contribution.

AppPEAL by original defendant and additional defendant from John-
son, J., August 1964 Session of BRUNSWICK.

Action for personal injuries.

Plaintiff alleges that on February 6, 1964, at about 5:00 p.m., she
was a passenger in an automobile being operated by Mrs. Myrtle
Clemmons Strickland in a southerly direction on U. S. Highway No.
17 in Supply; that at a point in front of Kirby’s Food Center, defendant
King, operating a station wagon in a northerly direction and intend-
ing to enter the driveway to the food store, suddenly, and without
warning, made a left turn across the path of Mrs. Strickland’s ap-
proaching automobile; and that, as a result, a collision occurred, in
which plaintiff was injured.
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Answering, Mrs. King denied that she ever left her lane of travel and
alleged that the sole proximate cause of the collision was the negligence
of Mrs. Strickland, who, failing to keep a proper lookout and to keep
her car under eontrol, “suddenly swerved across the center line of the
highway and collided with the 1961 Chevrolet automobile driven by
Ruby B. King northwardly on U. S. Highway 17 at the same place.”
Original defendant further alleged:

“(B)ut if the Court should find that these defendants, or either of
them, were in any way negligent in the premises, that the foregoing
acts and omissions on the part of Myrtle Strickland were at least
one or more of the proximate causes of the collision and any re-
sulting injury or damage sustained by the plaintiff, and such neg-
ligence on the part of Myrtle Strickland constitutes at least joint
and concurring negligence with any negligence there may have
been on the part of these answering defendants, which is again de-
nied, and accordingly the said Myrtle Strickland is at least a joint
tort-feasor and should be joined as an additional party defendant
in this action so there can be a full and final determination of all
matters in controversy arising out of the collision. . . .”

Upon original defendant’s motion Mrs. Strickland was made an ad-
ditional party defendant. In her answer she averred:

“(A)s she approached Kirby’s Food Center, the defendant,
Ruby King, who was operating her car in a northwardly direction,
suddenly and without warning, made a left-turn directly into the
path of this defendant, at such a time and in such a manner that
this defendant was wholly unable to avoid the collision which fol-
lowed. . . .”

At the trial each party offered evidence tending to establish her al-
legations. The testimony of the investigating highway patrolman, a
witness for plaintiff, tended to show that the front of the King station
wagon collided with the left front of the Strickland automobile; that he
found debris about 2 feet west of the center line of Highway No. 17, a
2-lane highway 24 feet in width; that skid marks of about 50 feet in the
west, lane stopped just short of the debris; and that original defendant,
whom he interviewed in the hospital, said she “started to make a turn
and all of a sudden there it was right in front of (her).”

Original defendant, with the consent of plaintiff but not of additional
defendant, offered the affidavits of two young men who had been travel-
ing behind her. Their affidavits tended to show: A young boy about 10
years old ran out from the store parking area toward the west edge of
the road as additional defendant approached the Kirby Food Center.
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When the boy did so, she swerved to her left, crossed the center line,
and struck the front of the station wagon, which was almost at a stand-
still in the northbound lane.

The jury found that plaintiff had been injured by the negligence of
original defendant, from whom she was entitled to recover $12,000; and
that additional defendant, “by her joint and concurring negligence,”
had contributed to plaintiff’s injuries and damage. Judgment entered
on the verdict was that plaintiff recover $12,000 of original defendant
and that the latter have and recover contribution from additional de-
fendant “to the extent of one-half of such amount as said original de-
fendant Ruby B. King shall pay on this judgment and costs.” Addi-
tional defendant appeals, assigning as error the failure of the court to
sustain her motion for nonsuit made at the conclusion of original de-
fendant’s evidence.

Stipulations made by the parties reveal that the owner of the car
operated by Mrs. King had a policy of liability insurance providing
$5,000 coverage for any one injured person with Dixie Fire & Marine
Insurance Company, and that it has paid or will pay this amount on
plaintiff’s judgment. Original defendant herself had an identical policy
of liability insurance with Nationwide Insurance Company, which de-
nies liability on the ground that it received no notice of the suit. Ad-
ditional defendant had an identical policy of liability insurance with
Criterion Insurance Company. Dixie made “demand upon Criterion for
$2,500.00, which is one-half of the amount paid, or to be paid, by it,
to the plaintiff.” Criterion, contending that it would be liable only for
one-half of any amount paid by original defendant individually, “de-
clined to apply its liability policy to the satisfaction of the judgment
against its insured, Myrtle Strickland.” Judge Johnson entered a sup-
plemental judgment, in which he decreed that “Ruby King and her in-
surer recover nothing from Myrtle Strickland or her insurer by reason
of payment to plaintiff by or through Dixie Fire & Marine Insurance
Company.” From the supplemental judgment original defendant ap-
peals.

Herring, Walton & Parker for plaintiff appellee.
James, James & Crossley for original defendant appellant.
Poisson & Barnhill for additional defendant appellant.

Suarp, J. An original defendant may not invoke the statutory
right of contribution, G.S. 1-240, against another party in a tort action
unless both parties are liable as joint tort-feasors to the plaintiff in the
action, Hayes v. Wilmington, 243 N.C. 525, 91 S.E. 2d 673; Hunsucker
v. Chair Co., 237 N.C. 559, 75 S.E. 2d 768; Lovette v. Lloyd, 236 N.C.
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663, 73 S.E. 2d 886, although the plaintiff himself may, at his election,
sue any one or all of the tortfeasors. Pearsall v. Power Co., 258 N.C.
639, 129 S.E. 2d 217; Darroch v. Johnson, 250 N.C. 307, 108 S.E. 2d
589.

“To constitute two or more persons joint tort-feasors the negligent
or wrongful act of the one must be so united in time and circum-
stance with the negligent or tortious act of the other that the two
acts in fact constitute but one transaction. While neither concert
of action nor unity of purpose is required, there must be concur-
rence i point of time and place. The parties must either act to-
gether in committing the wrong, or their acts, if independent of
each other, must unite in causing a single injury.” Shaw v. Bar-
nard, 229 N.C. 713, 715, 51 S.E. 2d 295, 296. (Italics ours.) “(In)
order for one defendant to join another as a third-party defendant
for the purpose of contribution, he must allege facts sufficient to
show joint tortfeasorship and his right to contribution in the event
plaintiff recovers against him. * * * In order to show joint tort-
feasorship, it is necessary that the facts alleged in the cross com-
plaint be sufficient to make the third party liable to the plaintiff
along with the cross-complaining defendant in the event of a re-
covery by the plaintiff against him.” Hayes v. Wilmington, supra
at 533, 91 S.E. 2d at 680.

To interplead a third party for contribution, however, the law does not
require a defendant in a personal-injury suit to make a judicial admis-
sion that his negligence was one of the proximate causes of the injury
for which plaintiff sues. He may deny negligence and allege, condi-
tionally or alternatively, that if he was negligent, the third party’s neg-
ligence concurred with his as a proximate cause of plaintiff’s injuries.
Hayes v. Wilmington, supra. A defendant is not required to be con-
sistent in his pleading. In a personal-injury suit such as this he is en-
titled to the following defenses, among others: (1) general denial of
negligence; (2) sole negligence on the part of the third party; (3)
joint and concurring negligence of the third party. Freeman v. Thomp-
son, 216 N.C. 484, 5 S.IE. 2d 434. But this liberal rule of pleading is not
satisfied when the pleader merely repeats the rule, for it is but a con-
clusion. An allegation of negligence must give specific information as
to the acts complained of, so that the court may determine whether, if
established, the acts would constitute negligence. Furthermore, the facts
alleged must also show a causal relation between such negligence and
the plaintiff’s injury. This is true because actionable negligence “is not
a fact in itself, but is the legal result of certain facts.” Stamey v. Mem-
bership Corp., 247 N.C. 640, 645, 101 S.E. 2d 814, 818,
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Here original defendant has sufficiently alleged the facts upon which
she relied to establish her defense of additional defendant’s sole negli-
gence; she has not sufficiently alleged, either conditionally or alterna-
tively, facts sufficient to show joint and concurring negligence with Mrs.
Strickland. Nowhere does she allege that ¢f the jury should find that she
crossed the center line into her left lane, additional defendant, at the
same time, did likewise. She never deviates one iota from her allega-
tion that additional defendant alone crossed the center line and collided
with her when she was entirely in the Iane for northbound traffic (her
proper lane). If this be true, original defendant was in nowise negli-
gent; the negligence of additional defendant, being the sole proximate
cause of the collision, constituted a complete defense to plaintiff’s ac-
tion against original defendant. This unamended averment precluded
joint tortfeasorship. An allegation that a third party was jointly and
concurrently negligent with defendant because she came over the center
line into defendant’s lane of travel and collided with defendant on de-
fendant’s side of the road does not establish joint tortfeasorship. The
facts alleged will not support the conclusion.

The evidence at the trial followed the pleadings strictly. Original de-
fendant’s evidence tended to show that she, at all times, was on her side
of the road; additional defendant’s and plaintiff’s, that additional de-
fendant was at all times on her right side of the center line. Neither
testimony nor physical evidence suggested that either original defend-
ant or additional defendant did any act or omitted to do any act con-
stituting negligence in her own lane of travel. The only issue of fact
was, who left her lane to cross the center line? Furthermore, there was
no evidence tending to show that original defendant and additional de-
fendant were ever out of their respective lanes of travel at the same
time. We cannot, merely because a head-on collision occurred and be-
cause each driver claims it to have been the fault of the other in com-
ing into her lane, compromise the case by saying that the collision per-
haps occurred in the center of the road, both vehicles straddling the line.
Under the pleadings and the evidence in this case, where original de-
fendant and additional defendant each defended only on the ground of
the sole negligence of the other, the jury could not answer the first issue,
Yes, without exonerating additional defendant. When the jury found
that plaintiff was injured by the negligence of original defendant, it
necessarily found that she was the one who crossed the center line, and
eliminated any question of additional defendant’s concurring negligence.

For the failure of original defendant to allege and to offer any evi-
dence tending to show that joint and concurring negligence on the part
of herself and additional defendant proximately caused injury to plain-
tiff, additional defendant’s motion for judgment of nonsuit should have
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been sustained. The judgment of the court below, insofar as it awards
original defendant contribution from additional defendant, is reversed.
This disposition of the case renders moot the judge’s ruling in the sup-
plemental judgment that neither additional defendant nor her liability-
insurance company is liable to reimburse original defendant’s liability
insurance company for any part of its payment of the judgment which
plaintiff secured against original defendant. See, notwithstanding, Pitt-
man v. Snedeker, 264 N.C. 55, 140 S.E. 2d 740; Insurance Co. v. Insur-
ance Co., 264 N.C. 749, 142 S.E. 2d 694.
Reversed.

HELEN L. RIEGEL, Executrix ofF THE Wit oF HARRY J. RIEGEL, De-
CcEASED, AND HELEN L. RIEGEL, INDIVIDUALLY, PLAINTIFFS V. WILLIAM
D. LYERLY, INDIVIDUALLY AND AS A REPRESENTATIVE OF THE CLASS OF ALL
ADULT PERSONS NOW IN BEING AND WHO MigHT BE HERS AT Law oF HELEN
L. RIEGEL, ot THE TiME oF HER DraTH, AND ALL UNBORN PERSONS, UN-
KNOWN PERSONS AND ALL OTHER PERSONS, WHETHER NOW IN BEING OR
HEREAFTER COMING INTO BREING WHICH UNDER THE LAWS OF THE STATE OF
NorTH CAROLINA MIGHT NOW OR MIGHT HEREAFTER ACQUIRE SUCH STATUS
A8 170 BECOME HEeirs oF HELEN L. RIEGEL AT THE TIME OF HER DEATH,
DEFENDANTS, AND JOHN D, SHAW, GUARDIAN Ap LITEM FOR UNKNOWN
HEIRS, ADDITIONAL DEFENDANT.

(Filed 23 July, 1965.)

1. Wills § 32—
The Rule in Shelley’s Case applies to personalty as well as realty.

2. Constitutional Law § 6—

Settled law may not be changed by judicial fiat, questions of public policy
being uniquely the province of the legislative branch of the government.

8. Wills § 32—

A devise and bequest of the remainder of the estate to testator’s wife for
the term of her natural life with a limited power to invade the corpus if
the income from the estate were insufficient for her support, with later
provision that upon the death of the wife two-thirds of the estate should
go to testator’s mother and one-third “in fee simple to the heirs at law of
my said wife,” held to transmit to the wife a life estate in two-thirds and
a fee simple in one-third of the estate under the Rule in Shelley’s Case.

AppEAL by defendants from Riddle, S.J., October 5, 1964 Non-Jury
Civil Session of MECKLENBURG.
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Harry J. Riegel (Riegel), a resident of Mecklenburg County, died
testate, March 2, 1961. His will has been probated in Mecklenburg
County.

Plaintiff, widow of testator, instituted this action, as a legatee and
as executrix, to secure a judgment declaring her individual rights in the
property passing under the will,

Item 1 directs plaintiff, the executrix, to pay testator’s debts; and
Item 2 directs payment of inheritance and other death taxes out of the
general funds of the estate, using for that purpose either income or prin-
cipal, as executrix deems advisable.

Items 3, 4 and 5 read as follows:

“Item III. All the rest, residue and remainder of my estate,
real, personal, mixed and otherwise, of which I die seized or pos-
sessed, to which I am in any way entitled at the time of my death,
or over which I then have any power of appointment by will, I
give, devise and bequeath to my beloved wife, Helen L. Riegel,
for the term of her natural life, the net income therefrom to be
used and enjoyed by her so long as she shall live.

“If the net income payable to my said wife under the terms of
this item of my will, supplemented by income, funds and property
available to her from other sources, shall not be sufficient com-
fortably to maintain and support my wife, or to defray medical,
surgical or hospital expenses of my wife, then and in that event
she shall be permitted to use such sum or sums out of the principal
of my estate as shall from time to time be needed for the purposes
aforesaid; provided, however, that the amount of principal shall
not during any one year exceed the sum of Eighteen Hundred
($1800.00) Dollars.

“Itenvt IV, Upon the death of my said wife, Helen L. Riegel,
I give and bequeath in fee simple to my mother, Mrs. Goldie R.
Cook, of New Lebanon, Ohio, two-thirds (24) of the then balance
corpus of my estate, and I give and bequeath in fee simple to the
heirs-at-law of my said wife the remaining one-third (14) of the
then balance of the corpus of my estate.

“Item V. If my said wife and T should die in or as the result
of a common disaster, then I give and bequeath in fee simple all
of the rest, residue and remainder of my estate, real, personal,
mixed and otherwise, of which I die seized or possessed, to the
persons, and in the proportions, as follows:

“(a) One-half (14) to my mother, Mrs. Goldie R. Cook, of
New Lebanon, Ohio;
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“(b) One-half (%) to my father-in-law and mother-in-law,
Mr. and Mrs. William B. Lyerly, of Charlotte, North Carolina,
share and share alike, or to the survivor, if one of them should pre-
decease me.”

Mrs. Riegel has no descendants. Her mother, Mrs. William Lyerly,
died in 1948. Her father's correct name is William D. Lyerly.

The court adjudged plaintiff the owner of an estate for her life in the
properties passing under Item 3 of the will with the additional right
to use the corpus to the extent authorized in the second paragraph of
Item 3; and by Item 4, the absolute owner of an undivided one-third
interest in the residuary estate.

Defendants Lyerly and Shaw, as guardian ad ltem, excepted and
appealed.

John D. Shaw for defendant appellants.
Helms, Mullis, McMullan & Johknston; E. Osborne Ayscue, Jr.; Wil-
liam H. Bobbitt, Jr., for plaintiff appellees.

Ropwman, J. The widow’s assertion of absolute ownership calls for
answers to these questions: (1) Does the rule in Shelley’s case or a
similar rule apply to the disposition of personal property in this State?
(2) If so, does the widow, by Item 4 of the Riegel will, acquire abso-
lute ownership in one-third of the residuary estate?

The law in this State, settled by a uniform line of decisions, is that a
grant, devise or bequest to A for life, remainder in fee or absolutely to
the heirs-at-law of A vests A with an estate in fee simple or absolute
unless it is made to appear from other portions of the instrument trans-
ferring title that the grantor or testator used the words “heirs-at-law”
as descriptio personae, and not as words of limitation. It makes no dif-
ference whether the grant or gift is real property, real and personal
property, or personal property alone. Stated differently, the rule in
Shelley’s case has been consistently applied in North Carolina to the
disposition of personal property where the language would require ap-
plication of the rule in a disposition of real estate.

Seemingly, the earliest case in our reports presenting the question is
Cutlar v. Cutlar, 3 N.C. 154, decided in 1801. It was there held that a
gift of slaves to a mother and son “for their lives, and the life of the
longest liver or survivor, remainder to the heirs of the survivor,” vested
the survivor with title absolute.

The Cutlar case was followed in 1812 by Nichols v. Cartwright, 6
N.C. 137. There, the court was called upon to pass on the rights of B,
under a deed by A which “lent” B, his sister, a female slave for B’s
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natural life, and “at her death I give the said girl and her increase unto
the heirs of my said sister, lawfully begotten of her body, forever.”
Taylor, C.J., speaking for the court, said: “A rule applied to chattels
is, that where a remainder is limited by such words as if applied to
realty would constitute an estate tail the person to whom it is given
takes the property absolutely.”

In Ham v. Ham, 21 N.C. 598, decided in 1837, the court was called
upon to construe a will which devised real estate to Caren Ham and
bequeathed a negro man and a negro woman to Caren “during her life-
time or widowhood; and then I give them to her lawful heirs for them
and their heirs forever.” Daniel, J., speaking for a court composed of
Ruffin, Daniel and Gaston, said: “The land mentioned in the recited
clause of the will, we think, is clearly and absolutely given in fee to
Mrs. Ham. And if the subsequent words in the clause which relates to
the slaves, had related to the land, then there would be no doubt but
Mrs. Ham would be entitled to the whole fee, by force of the rule in
Shelley’s case.” He cites numerous English cases to support his asser-
tion. He then says: “Does the rule in Shelley’s case extend to chattels
personal? On this point authorities are not so plenty as they are in
the case of terms for years, yet we think, they are not wanting. As it
is well established, that the rule extends to terms for years, which, on
the death of the termor, go to the executor, and not to the heir; we can-
not see, why the rule should not extend to chattels personal, when there
is nothing in the will which shows that the testator meant by the word
‘heirs,” children, next of kin, or any other class of persons.” He cites, in
support of his conclusion, Kent's Commentaries and Gettings v. Mc-
Dermott, 7 Cond. End. Ch. Rep. 268, decided by Lord Chancellor
Brougham in 1834.

The will interpreted in Floyd v. Thompson, 20 N.C. 616, contained a
bequest of slaves in language similar to the language involved in Ham
v. Ham, supra. The conclusion reached in the Ham case was reaffirmed.
Chief Justice Ruffin, citing Ham v. Ham, said: “We then looked into
all the cases in the books within our reach and felt obliged to hold that
in such dispositions of personal chattels as this, the entire property
vests in the first taker.”

In Payne v. Sale, 22 N.C. 455, Gaston, J. said: “The doctrine is con-
fessedly founded upon a settled principle of construction, that what-
ever disposition would amount to an estate tail in land gives the whole
interest in personal property. Now, it i¢ a fundamental rule of law that
where an ancestor, by any gift or conveyance, takes an estate of free-
hold in land, and in the same gift or conveyance there is a limitation
by way of remainder to the heirs of his body, these words are words of
limitation of the estate, and not words of purchase; and, therefore, such
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remainder is immediately executed in possession in the ancestor so tak-
ing the freehold.”

Similar conclusions and statements of the law are made in Coon v.
Rice, 29 N.C. 217; Bradley v. Jones, 37 N.C. 245; Sanderlin v. Deford,
47 N.C. 74; Worrell v. Vinson, 50 N.C. 91; Hodges v. Little, 52 N.C.
145; Boyd v. Small, 56 N.C. 389; Williams v. Houston, 57 N.C. 277.

In Williams v. Houston, supra, Chief Justice Pearson said: “It is
unnecessary to enter more fully into the reason of ‘the rule,’ or to refer
to the numerous cases in which it has been held to extend to per-
sonal property; it is sufficient to say it is well settled as ‘a law of prop-
erty,” and our case falls directly within its operations.”

The application of the rule to personalty, as well as realty, was recog-
nized in Pless v. Coble, 58 N.C. 231, but not applied because it ap-
peared from the instrument transferring title that the word “heirs” was
not used in its technical sense but as descriptio personae.

Chief Justice Pearson’s declaration that it was “well settled as ‘a
law of property’” that the rule of Shelley’s case was as applicable to
personal property as to real property was made in 1858. Seemingly, the
statement then made has been accepted as the law of this State. We
have found no decision since that time which challenges that statement.
Cases have arisen in which it was necessary to decide whether the rule
applied to a particular factual situation, e.g., Thompson v. Mitchell, 57
N.C. 441; Pless v. Coble, supra; Chambers v. Payne, 53 N.C. 276; King
v. Utley, 85 N.C. 60; but none deny the application of the rule to per-
sonalty.

In Hooker v. Montague, 123 N.C. 154, 31 S.E. 705, decided in 1898,
the court recognized the rule as applicable to personalty where the
estates were of the same character, but the majority held that the rule
was not there applicable because the life tenant’s estate was equitable
and the estate in remainder was legal. This difference in character of
the estates prevented a merger.

Looking beyond our borders, we find English cases decided prior to
the Revolutionary War hold the rule inciudes both real and personal
property. See Butterfield v. Butterfield, decided in 1748, 1 Ves, 132,
158; Theebridge v. Kilburne, decided in 1750, 2 Ves. 232; Garth v.
Baldwin, decided in 1755, 2 Ves. 646,

England in 1925, by statute, Halsbury’s Statutes of England, 2d Ed.,
Vol. 20, § 131, abolished the rule in Shelley’s case by providing that
the word “heirs,” or similar words in instruments thereafter executed,
should operate “as words of purchase and not of limitation.”

An examination of cases decided by appellate courts of sister states
shows a marked divergence of opinion with respect to the inclusion of
personalty in the rule. See Simes and Smith, The Law of Future In-
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terests, 2d Ed., Vol. 1, § 367; 47 Am. Jur. 808, 809; 96 C.J.S. 303. Sev-
eral states have enacted statutes similar to the English statute.
Unwilling as we are to change the law of property by judicial fiat,
we answer the first question in the affirmative. If public policy requires
a change, we think it should be made by the Legislature. Williams v.
Hospital, 237 N.C. 387 (391), 75 S.E. 2d 303; Menne v. City of Fond
Du Lac, 77T N.W. 2d 703; Bond v. Midstates Oil Corp., 53 So. 2d 149.
The change, if made, should apply to instruments thereafter executed.
Trust Co. v. Andrews, 264 N.C. 531; Bennett v. Cain, 248 N.C. 428, 103
S.E. 2d 510; Wilkinson v. Wallace, 192 N.C. 156, 134 S.E. 401.
Nowhere in Mr. Riegel’s will is there anything to indicate that the
words “heirs-at-law” in the bequest reading: “Upon the death of my
said wife * * * I give and bequeath in fee simple to the heirs-at-law
of my said wife the remaining one-third (%4) of the then balance of the
corpus of my estate,” were intended to define the grantee. It follows
that the widow took an absolute, “fee simple” estate and that the
second question must also be answered “ves.” Tynch v. Briggs, 230 N.C.
603, 54 S.E. 2d 918; Ratley v. Olwwer, 229 N.C. 120, 47 S.E. 2d 703;
Rose v. Rose, 219 N.C. 20, 12 S.E. 2d 688; Rowland v. Building &
Loan Assn., 211 N.C. 456, 190 S.E. 719; Floyd v. Thompson, supra.
Affirmed.

NORTHGATE SHOPPING CENTER, INC., PeTITIoONER v. STATE HIGHWAY
COMMISSION, RESPONDENT.

(Filed 23 July, 1965.)

1. Eminent Domain § 6-—

In an action to recover compensation for land taken by eminent domain,
whether the purchase price paid by plaintiff is competent in evidence on the
question of value must be determined in accordance with whether, under
all the circumstances, including the time elapsing between the purchase and
the taking, physical changes in the property taken, changes in its avail-
ability for valuable uses, and changes in the use of property in the
vicinity which might affect the value, the purchase price fairly points to the
value of the property at the time of the taking.

2. Eminent Domain § 53—

In determining the value of property taken by eminent domain, it is per-
missible for the jury to take into consideration the reasonable probability
of a change in the zoning ordinance regulating the property or the issuance
of a permit for a nonconforming use.
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8. Eminent Domain § 6— Testimony of price paid by plaintiff for
tract condemned held competent under facts of this case,

Plaintiff was the owner of a 30-acre tract and a 4.6-acre tract. The 30-
acre tract was rezoned for a shopping center. Defendant took by eminent
domain .79 acre from the 30-acre tract and 3.94 acres from the 4.6-acre
tract. Held: It was not prejudicial error to admit testimony of the price
paid by plaintiff for the 4.6-acre tract nineteen months prior to the appro-
priation, there being no physical changes in the property during this inter-
val nor evidence of extensive development or change in the neighborhood,
since the change in the rezoning of the 30-acre tract is insufficient in itself
to render the evidence incompetent as a guide to value, it being evident
from the record that the jury considered the factors augmenting the value
of the 4.6-acre tract when added to the 30-acre tract.

4. Trial § 33—

Inadvertence in stating the evidence must be called to the trial court’s
attention in apt time.
5. Appeal and Error § 42—

An inadvertence in the instructions will not be held for prejudicial error
when the inadvertence relates to a minor discrepancy in stating the evi-
dence and it is apparent from the record that such inadvertence could not
have affected the result.

APPEAL by petitioner from May, S. J., December 8, 1964, Civil Ses-
sion of DURHAM.

This is a proceeding under authority of G.S. 136-19, prosecuted in ac-
cordance with the directives of G.S., Ch. 40, to recover for the taking
by respondent of 4.73 acres of land for highway purposes.

The property is located in the City of Durham and was taken for
use in the construction of Project 8.14107 (grading) and Project 8.14108
(paving, etc.), an intersection connecting U. 8. Highway 70 Bypass
(now Interstate 85) with Gregson Street. The date of taking was 7
November 1958. Commissioners were appointed and filed their award
on 28 April 1964, The Clerk of Superior Court affirmed the award over
the objection of both parties. Petitioner and respondent excepted and
appealed. The cause came on for trial before May, 8. J., and a jury;
there was a verdict and judgment awarding petitioner $21,000 dam-
ages. Petitioner appeals.

Attorney General Bruton, Assistant Attorney General Harrison
Lewris, Trial Attorney William W. Melvin, and Brooks and Brooks
for Respondent.

Powe & Potter by E. K. Powe and Oliver W. Alphin for Petitioner.

Moogrg, J. The principal assignment of error relates to the admis-
sion of certain evidence over petitioner’s objection.
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Prior to 9 April 1957, Northland Investment Company, a corporation
(hereinafter “Northland”), had acquired a tract of land containing
about 30 acres (the exact acreage is not clear, but hereinafter this land
will be referred to as the 30-acre tract). This tract was bounded on the
north by Highway 70 Bypass, on the west by Watts Street, on the
south by Club Boulevard, and on the east by Gregson Street. Neither
Watts nor Gregson Street extended to or intersected 70 Bypass. On 9
April 1957 Northland purchased from the Bertha M. Aldridge estate a
4.6-acre tract adjoining the eastern boundary of the 30-acre tract. At
that time the 80-acre tract was zoned “office and institutional,” the 4.6-
acre tract was zoned “residential.” In November 1957 the zoning classi-
fication of the 30-acre tract was changed to “shopping center.”” About
the same time the corporate name of Northland was changed to North-
gate Shopping Center, Inc. The 4.6-acre tract was not rezoned. On 7
November 1958, 4.73 acres of petitioner’s land was taken by respondent
for highway purposes to the end that Gregson Street be extended and
conneeted to 70 Bypass. Of the 4.73 acres taken, 3.94 acres were from
the 4.6-acre tract, and 0.79 acre from the 30-acre tract.

During the course of the cross-examination of Mr. York, an officer
of petitioner, he was asked to state the price Northland had paid for
the 4.6-acre tract. Over the objection of petitioner, he was permitted to
answer, $12,000.

Before allowing the testimony the court, in the absence of the jury,
heard evidence as a basis for determining the admissibility of the testi-
mony. This was proper. Barnes v. Highway Commission, 250 N.C. 378,
394, 109 S.E. 2d 219.

The rule governing the competency and admissibility of evidence of
purchase price paid by a condemnee for land later appropriated for
public use, in a proceeding to recover damages for the taking, is stated
in Highway Commission v. Coggins, 262 N.C. 25, 29, 136 S.E. 2d 265,
thus:

“qt is accepted law that when land is taken in the exercise of
eminent domain, it is competent as evidence of market value to
show the price at which it was bought if the sale was voluntary
and not too remote in point of time.” Palmer v. Highway Commis-
sion, 195 N.C. 1, 141 S.E. 338. When land is taken by condemna-
tion evidence of its value within a reasonable time before the tak-
ing is competent on the question of its value at the time of the
taking. But such evidence must relate to its value sufficiently near
the time of taking as to have a reasonable tendency to show its
value at the time of its taking. The reasonableness of the time is
dependent upon the nature of the property, its location, and the sur-
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rounding cirecumstances, the criterion being whether the evidence
fairly points to the value of the property at the time in question.
Highway Commassion v. Hartley, 218 N.C. 438, 11 S.E. 2d 314.”

In determining whether such evidence is admissible, the inquiry is
whether, under all the circumstances, the purchase price fairly points
to the value of the property at the time of the taking. Some of the
circumstances to be considered are the changes, if any, which have
occurred between the time of purchase by condemnee and the time of
taking by condemnor, including physical changes in the property taken,
changes in its availability for valuable uses, and changes in the vi-
cinity of the property which might have affected its value. The fact
that some changes have taken place does not per se render the evidence
incompetent. But if the changes have been so extensive that the pur-
chase price does not reasonably point to, or furnish a fair criterion for
determining, value at the time of the taking, when purchase price is
considered with other evidence affecting value, the evidence of pur-
chase price should be excluded. Highway Commission v. Coggins,
supra; Redevelopment Commission v. Hinkle, 260 N.C. 423, 132 S.E.
2d 761; Highway Commaission v. Hartley, supra; 18 Am. Jur., Eminent
Domain, § 351, pp. 994-5.

The 4.6-acre tract was purchased by petitioner 19 months before the
appropriation by respondent. There had been no physical change in
the property during this interval, and at the time of the taking it was
still zoned “residential.”” The 30-acre tract had been rezoned “shopping
center.” There is no evidence of extensive development or change in
the neighborhood. The record is silent as to any developments of or
changes in the 30-acre tract.

Petitioner contends that there were changes so significant that pur-
chase price could not reasonably point to value at the time of taking,
and that the admission of this evidence was highly prejudicial. Peti-
tioner points to these facts and contentions: Before the tract was pur-
chased it was “landlocked” and had no access to streets or other public
ways. After the purchase it became a part of petitioner’s over-all hold-
ings and had access to streets through the 30-acre tract. When the 30-
acre tract was zoned “shopping center,” the 4.6 acre tract had avail-
ability for use as a parking area. There was testimony that a permit
to use this tract for parking, a non-conforming use, could have been
obtained, though no application had heen made for such permit.

Circumstances making property available for a more valuable use
would, of course, be a change affecting value. And in determining value
it is permissible for the jury to take into consideration the reasonable
probability of a change in the zoning ordinance or of a permit for a
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non-conforming use. Barnes v. Highway Commission, supra, at page
391. However, the so-called changes pointed out by petitioner are not,
in consideration of this record as a whole, sufficient to render evidence
of purchase price incompetent and of no reasonable probative value.
Petitioner paid $12,000 for the Aldridge property; the jury awarded
$21,000 damages. It is obvious that the jury considered the other fac-
tors affecting value as well as the evidence of purchase price of the
Aldridge tract. The assignment of error is not sustained.

As stated above, a portion of the land appropriated by the High-
way Commission was derived from the 30-acre tract. 4.73 acres were
taken; 3.94 acres from the 4.6-acre tract and 0.79 from the 30-acre
tract. This information is taken from a map, respondent’s Exhibit 1;
all other evidence is unclear on this point. Petitioner makes much of
the fact the property appropriated 1s not exactly coextensive with the
property purchased for $12,000, both in its challenge to the competency
of the purchase price evidence and its exceptions to the charge.

Petitioner assigns as error a statement in the charge, when the judge
was recapitulating the evidence, that “petitioner paid $12,000 for the
property in question,” contending that the statement left the impres-
sion that this was the basie valuation of all of the property and ig-
nored the fact that part of the property taken was zoned “shopping
center.” We do not agree that the statement necessarily left the im-
pression as contended for by petitioner. Furthermore, the court later
charged as a matter of law that “The jury should take into considera-
tion, in arriving at the fair markcet value of the portion of the land
taken, all of the capabilitics of the property and all of the uses to which
it could have been applied or for which it was adapted which affects its
value in the market, and not merely . . . the use to which it was then
applied by the owner.” Moreover, objection to the trial court’s review
of the evidence must be called to the court’s attention in apt time.
Millikan v. Simmons, 244 N.C. 195, 93 S.E. 2d 59. There 1z no evidence
in the record, other than difference in zoning eclassification, that the
part taken from the 30-acre tract was more valuable than that taken
from the 4.6-acre tract. The maps show that the part taken from the
30-acre tract consists of a narrow strip, 022 acres, extending along
the northern edge of the right of way of 70 Bypass and a triangular
piece, 0.57 acre, abutting the southern edge of the right of way of 70
Bypass and the western line of the 4.6-acre tract. There is no evidence
as to the actual use, condition or value of these areas. They are rela-
tively so small that the fact they were not derived from the 4.6-acre
tract does not render the evidence of the purchase price of the 4.6-acre
tract inadmissible. Nor was the charge, considered as a whole, erron-
eous in relation to this aspect of the case in view of the paucity of evi-
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dence as to the value of these small areas and in the absence of a re-
quest for special instructions. King v. Powell, 252 N.C. 506, 114 S.E.
2d 265. In reviewing the evidence the court gave petitioner the full bene-
fit of all of its evidence and contentions, especially with respect to zon-
ing classifications and change of conditions. It also stated petitioner’s
contention that the construction of the highway conferred little or no
benefit.

In the trial below we find no error sufficiently prejudicial to warrant
a new trial.

No error.

J. NEWELL PATTERSON aAxp Wirg, OSSIE P. PATTERSON v. ROSS A,
BUCHANAN anp Wirg, FRANCES D. BUCHANAN.

(Filed 23 July, 1965.)

1. Trial § 33—

" Mere statement of the contentions of the parties is not sufficient, but the
trial court is required to explain the law to the jury and apply it to the
variant factual situations presented by the evidence.

2, Appeal and Error § 34—

The record must disclose the filing date of every pleading, motion, affi-
davit, or other document included in the transcript. Rule of Practice in the
Supreme Court No. 19(1).

ArpEaL by plaintiffs from Sink, E. J., December 14, 1964 Civil Ses-
sion of HARNETT.

Action of trespass to try title. Plaintiffs allege that since 1936 they
have owned and been in possession of the land deseribed in the com-
plaint; that in 1962 defendants trespassed upon their lands and “planted
a crop without authorization.” They seek to recover damages in the
amount of $60.00. Defendants deny plaintiffs’ title and allege that they
own the property in controversy. They plead title by adverse posses-
sion for 20 years and under color of title for 7 years by themselves and
those under whom they claim.

Plaintiffs’ evidence tends to show: Plaintiffs and defendants are ad-
joining landowners who derive title from a common source, W. D. Pat-
terson, the grandfather of male plaintiff and the great-grandfather of
male defendant. Tn 1905, W. D. Patterson conveyed a tract of approxi-
mately 50 acres to his daughter, Calliz Buchanan, and husband. This
deed was duly recorded. In 1916, W. D. Patterson conveyed a tract of
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approximately 78.35 acres to his son, W. M. Patterson. This deed was
duly recorded. These two deeds conveyed contiguous tracts, with a lap-
page of 3.1 acres. Defendants claim through Callie Buchanan and hus-
band; plaintiffs, through W. M. Patterson. The lappage consists of 1.4
acres of woodland and 1.7 acres of cleared land. Until 1936 W. M. Pat-
terson tended the land now in dispute. At that time male plaintiff was
25 years old, and the lappage had been cleared since he was a very
small boy. In 1936, male plaintiff’s father acquired the 78.35-acre tragt
by a commissioner’s deed, and, the same year he conveyed the land tp.
male plaintiff. Male plaintiff himself planted the land from 1936 until
1962. Between 1916 and 1962, neither male defendant nor those under
whom defendants claim ever tended the lappage. In 1962, defendant
planted and harvested a corn crop on it. In 1963, he planted another
crop, but plaintiff “disced it up.” Neither party attempted to plant the
lappage in 1964. '

The record does not disclose how or when defendants acquired the
21.1-acre tract which is described by metes and bounds in the answer
and which they allege they own. The description refers to a map dated
January 6, 1961. It is, however, a part of the 50-acre tract conveyed
by W. D. Patterson to Callie Buchanan, male defendant’s grandmother,
on March 2, 1905. '

Defendants offered no evidence, and they made no motion for non-
suit.

The jury answered the first issue, with reference to the title to the
lappage, against plaintiffs. From a judgment that plaintiffs have and
recover nothing of defendants, plaintiffs appeal, assigning errors in the
charge.

Wilson, Bain & Bowen for plamntiff appellants.
Morgan, Williams and DeBerry for defendant appellees.

Prr CuriaM. Defendants have the senior paper title to the dis-
puted land. Plaintiffs, however, claim title to it as a result of adverse
possession for 7 years under color of title, G.S. 1-38, and also for 20
years, G.S. 1-40, yet they do not plead these statutes.

Plaintiffs assign as error the following portion of his Ionor’s charge:

“I{e (plaintiff) contends that from all of the circumstances you
should accept his contentions with respect to what happened and
so accept them by the greater weight of the evidence. And, that
phrase merely means that evidence outweighing any to the con-
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trary. If you shall so find you will answer the first issue ‘Yes,” and
if you were to fail to so find in that manner you would answer
‘No,” and the defendant contends that you should.”

The assignment must be sustained. Here, and throughout the charge,
his Honor overlooked the requirement of G.S. 1-180 that the judge
“shall declare and explain the law arising on the evidence in the case.

. A mere statement of the contentions of the parties does not suf-
ﬁce Therrell v. Freeman, 256 N.C. 552, 124 S.E. 2d 522. The judge at
no time explained the law as it apphes to a lappage, Whiteheart v.
Grubbs, 232 N.C. 236, 60 S.E. 2d 101; Currie v. Gilchrist, 147 N.C. 648,
61 S.E. 581, nor did he attempt to apply that law to the evidence in the
case.

The complaint in this action was verified May 4, 1962; the answer,
“November ..., 1962.”” The record contains no other clue as to when this
action was instituted or the pleadings filed. The attention of the Bar is
once again directed to Rule 19(1) as amended January 1, 1964, which
requires, tnter alia, that the filing date of every pleading, motion, affi-
davit, or other document included in the transeript on appeal shall ap-
pear. See 259 N. C. 753,

For the reason stated there must be a

New trial.

STATE v. WILLIAM MACK SEYMOUR.
(Filed 23 July, 1965.)

Criminal Law § 132—

Where the court does not enter separate judgments but consolidates for
judgment and sentence eight cases and enters one judgment thereon, such
judgment cannot exceed the maximum for one offense,

ON certiorart to review order entered by Mintz, J., at the April, 1965
Session, WayxEe Superior Court.

T. W. Bruton, Attorney General, Andrew A. Vanore, Jr., Staff At-
torney for the State.
Henson P. Barnes for defendant appellant.

Per Curiam. The following appears from the application for
certiorart and the Attorney General’s answer: The defendant was in-
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dicted in the Superior Court of Wayne County in eight cases, Nos.
7600 through 7607, each charging house breaking and larceny. At the
November Session, 1963, the defendant (and a codefendant, Jarvis
Bowen) through counsel, entered pleas of guilty to all charges. “The
eight cases were consolidated for purposes of plea and judgment, the
court (Cowper, J., presiding) imposed a single sentence of 20 years in
the State’s Prison . . .”

The defendant, by writ of habeas corpus before Judge Mintz, chal-
lenged the legality of the sentence upon the ground that one judgment
having been entered, the punishment could not exceed ten years. Judge
Mintz held the sentence of 20 years was not unlawful and denied re-
lief.

Unquestionably Judge Cowper could have entered a separate judg-
ment in each case and could have provided that sentences run con-
secutively. However, he consolidated the cases and entered one judg-
ment. That judgment could not exceed 10 years.

The cause is remanded to the Superior Court of Wayne County with
directions to vacate the sentence imposed by Judge Cowper and to enter
in lieu thereof a sentence which in no event may exceed the statutory
limit of 10 years. The prisoner is entitled to credit thereon for the time
served.

Remanded for the entry of a proper judgment.
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CENTRAL CAROLINA BANK & TRUST COMPANY, TrRUSTEE oF THE “THOMAS
L. SHEPHERD FUND” Unxper THE LasT WiLL axp TEsTAMENT oF W, T.
SHEPHERD, Dsceasep, PeritioNeR ¢, ELIZABETH OKELLY BASS;
GAYNELLE O'KELLY BUNTING;: PAUL ERVIN DUCKWORTH, Hus-
BAND oF ROSE LEE McMAHON DUCKWORTH, Dsceasep; IMOGENE
O’KELLY SMITH; VIRGINIA O’KELLY NICHOLS; MARTHA O’KELLY
BROCKETT; CARMA MARTIN EARLEY; LESLIE E. MARTIN, JR.;
JOY MARTIN, Mivor, 5y THOMAS H., LEE Guarpiay Ap LiteM; DORIS
LINDSEY; THOMAS LINDSEY; NANCY CAMPBELL KENNEDY;
THELMA C. HALL; THEODORE CAMPBELL: SALLIE BEAVERS:
ELLA MAE BEAVERS BELVIN; H. RAYMOND WEEKS, JR., EXECUTOR

© oF THE EstaTE oF ELSIE BEAVERS WEEKS, Deceasep; 8. O. RILEY,
Huspanp or PEARL RILEY, Deceasep; MRS, JOHN THOMAS BEAVERS,
Wmow oF JOHN THOMAS BEAVERS, DecEasep; NAOMI 8. TILLETT;
MRS. CATHERINE RIGSBEE, Wire oFr THOMAS EDGAR SHEPHERD,
Deceasep, Now MRS. G. T. RIGSBEE; ARTHUR EARL LUCAS, Execu-
TOR OF THE ESTATE oF THOMAS L. SHEPHERD, Drceasep; ARTHUR

. EARL LUCAS, Inpvipuarry; ANNIE MOORE SHEPHERD DENNIS;
MARION RUGENE DUCKWORTH axp CATHY YVONNE DUCKWORTH,
Mixors. BY W. J. BROGDEN, JR., GuarRDIAN 4D LiteM ; MRS. CORNELIA
S. SHEPHERD, ExEcUTRIX OF THE EsTaTE OF JOHN H. SHEPHERD, JR,,

" DECEASED; AND JOE C. WEATHERSPOON, GUARDIAN AD LITEM FOR ALL
PERSONS in es8se OR NOT in esse, KNOwWN OR UNKNOWN, HAVING ANY INTEREST
N THE “THOMAS L. SHEPHERD FUND” UNDER THE LasT WILL AND
TestaMENT oF W. T. SHEPHERD, RESPONDENTS.

(Filed 27 August, 1965.)

1. Wills 8§ 48, 45—

Testamentary direction that after the death of the life beneficiary of the
trust set up in the will the trustee should pay over and deliver the corpus
of the estate to testator’s “next of kin” requires a distribution to testator’s
nearest of kin and not to testator’s heirs or distributees generally unless
it appears that testator intended a distribution under the principle of repre-
sentation.

2. Wills § 27—

A will should be construed to give effect to the intent of testator as
gathered from the language of the instrument considered as a whole in the
light of the circumstances confronting testator at the time, and such intent
must be given effect unless contrary to some rule of law or at variance with
public policy.

8. Same—
Where it is apparent that a word or phrase used in one part of a will

has a particular meaning, such meaning will ordinarily be attributed to such
word or phrase when used in other instances in the same instrument.

4. Wills § 45—
Judgment that testator made his son’s foster daughter the beneficiary
of a trust because of his love and affection for her, and not because he
mistakenly believed her to be his granddaughter, is not decisive of the
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question whether he intended to include her as next of kin to take the
corpus of another trust after a life interest to testator’s son.

5. Same~— Under terms of will in this case, life beneficiaries of income
were excluded from next of kin entitled to share in corpus.

The will in this case set up two trusts, one for the benefit of the foster
daughter of testator’s son with provision that the corpus be paid to her when
she attained the age of 25 years, with further provision that should she die
before that time without surviving child or children the corpus should be
distributed to testator’s “next of kin.” The other trust was for the bene-
fit of testator’s son and provided that upon the death of the son the corpus
should be paid to testator’s “next of kin.” It appeared that the son was an
inebriate. Held: It being apparent from the language of the will and the
surrounding circumstances that testator did mnot intend to include his
son in the classification “next of kin”, it follows that testator did not
intend to include the foster child of his son as “next of kin” to take the
corpus of the trust set up for the benefit of the son,.

6. Wills § 38—

Under testator’s will the income of two trusts was to be paid to tes-
tator’s son and to the foster child of testator’s son respectively in such
proportion as the trustee in its discretion should deem best calculated to
achieve the purposes therein set out, with further provision that upon the
death of either the income not distributed should be paid to the survivor.
Held: Income accrued but not distributed to the son at the time of the
son’s death must be paid to the son’s foster daughter and does not pass
under the son’s will.

7. Wills § 84— ‘
As a general rule a devise or bequest of the remainder to a class vests in
members of the class as ascertained at the time of testator’s death unless
it appears from the terms of the will that testator intended the members

of the class to be ascertained at the time of the death of the first taker.

8. Same—
The rule that the law favors the early vesting of estates is not a rule
of law but a rule of interpretation and must give way when a contrary
intent is apparent from the will.

9. Same—

‘Whether a remainder is contingent or vested is not dependent upon
whether the amount of the estate which will remain for distribution is
uncertain but whether the persons who are to take the remainder are un-
certain, and therefore the fact that the frustee of the trust set up by wil
is authorized to invade the corpus for the benefit of the life beneficiary is
not determinative of whether the remainder after the life estate is vested
or contingent.

10. Same—
Where a will direets that after the termination of the life estate therein
set up the corpus should be divided between members of a class, the post-
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ponement of the enjoyment of the remainder is ordinarily for the purpose
of letting in the prior life estate, and the remainder ordinarily vests at the
death of testator umless the will clearly uses ‘“words of futurity” to indi-
cate testator’s intent that only those take who answer the roll at the term-
ination of the particular estate.

11. Same—

Testator set up a trust for the benefit of his son for life with provision
that at the death of the son the corpus should be distributed to testator’s
*“next of kin.” At the time of testator’s death the son was the sole member
of the class of testator's “next of kin" and it was apparent from the will
that testator intended the son to be excluded as a member of the class fo
take the remainder. Held: Since no one could qualify as testator’s next of
kin as long as the =on lived, the remainder is contingent.

PARKER. J., took no part in the consideration or decision of this case.

ArpeaL by respondents Dennis; Lucas; Bass, Bunting, Tillett, Shep-
herd (Bass group); Beavers, Belvin, Weeks, Campbell, Hall (Beavers-
Belvin group), from Mallard, J., March 30, 1964 Civil Session of
Durnanm. This appeal was docketed in the Supreme Court as Case No.
670 and argued at the Fall Term 1964.

This action was brought by petitioner, Central Carolina Bank and
Trust Company, the duly qualified and acting trustee under the will
of W. T. Shepherd, under the Declaratory Judgment Act, Gen. Stats.
ch. I, art. 26, for a construction of the will. All interested parties were
properly before the court and waived a jury trial. From the pleadings,
stipulations, documentary evidence, and testimony of witnesses, the
judge found the following facts, which we have summarized insofar as
possible in chronological order. For a better understanding of the facts,
portions of the evidence are interpolated, as indicated.

Testator died March 30, 1939, leaving a last will and testament,
dated January 11, 1937, which was duly probated. He was predeceased
by his parents and his wife. Surviving him was a son, Thomas L.
Shepherd, the only child testator ever had; three sisters; and the issue
of a deceased sister and of a deceased brother. Also surviving was Annie
Moore Shepherd (now Dennis), a 1l4-year-old girl to whom testator
referred in his will as “my granddaughter.” She was not, however, as
will hereinafter appear, a blood relative of his,

In Ttem 3 of his will testator bequeathed “to my granddaughter,
Annie Moore Shepherd,” all the jewclry which had formerly belonged
to his wife. In Item 4, he bequeathed his own personal effects, automo-
bile, and household furniture to his son. In Item 5 testator gave all the
residue of his estate to Durham Bank and Trust Company, petitioner’s
predecessor-trustee, upon the conditions and trusts following:
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1. To divide said residuary estate into two parts, one such part
to consist of three-fifths (34) of said residuary estate and to be
known and designated as “Thomas L. Shepherd Fund” and the
other such part to consist of two-fifths (24) of the said residuary
estate and to be known and designated as “Annie Moore Shepherd
Fund.”

2. For and during the joint lives of Thomas L. Shepherd, my
son, and Annie Moore Shepherd, my granddaughter, the Trustee
shall pay over the net income, both from the said “Thomas L.
Shepherd Fund” and the said “Annie Moore Shepherd Fund” as
they may respectively be constituted from time to time, to the
said Thomas L. Shepherd and/or the said Annie Moore Shepherd,
quarterly or more often, in such proportions, either part to each
or all to one, as the said Trustec may in its sole, absolute, and un-
fettered discretion consider best calculated to achieve the purposes
hereinafter set out, viz:

It is my hope and purpese that the income from this trust
may keep my son and granddaughter in comfort and furnish
my granddaughter opportunities for such education and general
intellectual advancement as she may wish and my Trustee shall
consider advantageous. It is not my purpose that either of them
shall be allotted funds which it may appear would probably be
used for the advantage of any other person, except a relative
of one of them by blood. Neither is it my intention that either
shall be allotted amounts which my Trustee may believe or may
by experience find 1s likely to discourage either of them from
living a sober, upright, and useful life. Without intending in any-
wise to restriet the authority and discretion hereinbefore vested
in my Trustee, I wish to state that my present opinion is that
in the ordinary course of events it would probably be best to
give the said Annie Moore Shepherd, my granddaughter, two-
fifths (34) of the income from the trust and my son, Thomas L.
Shepherd, three-fifths (34) of such income, reasonably adjusted
to any prineipal distributions which the Trustee may have made
to either of them pursuant to the provisions in this will con-
tained.

Upon and after the death of Thomas L. Shepherd or Annie
Moore Shepherd the net income thereafter arising from that part
of the trust estate not distributable upon the death of that one of
them so dying shall be paid to the survivor, quarterly or more
often, so long as he or she shall live and any part of the trust
estate shall continue in the hands of the Trustee as hereinafter
provided.
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3. When the said Annie Moore Shepherd, my granddaughter,
shall have attained the age of twenty-five years, the Trustee shall
pay over and deliver to her the entire principal of the “Annie
Moore Shepherd Fund,” which it shall have set aside and desig-
nated as such, but in the event the said Annie Moore Shepherd
shall die prior to attaining the age of twenty-five years, then upon
her death the Trustee shall pay over and deliver the entire prin-
cipal of the said “Annie Moore Shepherd Fund,” as then consti-
tuted, to her child or children then living, per stirpes, but if there
be no such child or children then living the principal of such
“Annie Moore Shepherd Fund” shall pass to my next of kin, pro-
vided that the distribution of the “Annie Moore Shepherd Fund”
to Annie Moore Shepherd under the provisions of this paragraph
shall not operate to prevent the said Trustee from thereafter pay-
ing a part or all of the net income from the said “Thomas L.
Shepherd Fund” to Annie Moore Shepherd, as provided in para-
graph two (2) of this will.

4. TUpon the death of my son, Thomas L. Shepherd, the Trustee
shall pay and deliver over the entire principal of the “Thomas L.
Shepherd Fund,” as then constituted, which it shall have set
apart and designated as such, to my next of kin; except that the
trusts as to the “Thomas L. Shepherd Fund” may sooner terminate
in whole or in part under sub-division “5” of this article,

5. Anything hercinbefore to the contrary notwithstanding, I
hereby empower my Trustee, if, in its sole, absolute and unfettered
discretion it shall consider such procedure to be for the best in-
terests of my son, Thomas L. Shepherd, to pay and deliver over
to my sald son, Thomas L. Shepherd, from the principal of the
“Thomas L. Shepherd Fund,” such sum or sums and/or such
asset or assets as it may from time to time deem proper; pro-
vided, however, that no distribution shall be made pursuant to
this article until five (5) years shall have elapsed after the date
of my death; and provided always, that the power given the
Trustee in this article to pay and deliver over to my said son,
Thomas L. Shepherd, from the principal of the “Thomas L. Shep-
herd Fund,” such sum or sums and/or such asset or assets as it
may from time to time deem proper shall immediately and for-
ever cease upon the filing of a suit or action in any court by
Thomas L. Shepherd or anyone claiming by, through, or under
him against the Trustee disputing this article or the result of the
exercise by the Trustee of its discretion hereunder,
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The inventory of testator’s estate, filed July 1, 1939, valued testa-
tor's personalty at $99,120.58; his realty at $79,753.35, a total of $178,-
873.93.

On June 26, 1941, testator's son, Thomas L. Shepherd, Jr., instituted
an action, Docket No. 8097, by and through his guardian, in the Su-
perior Court of Durham County against Durham Bank and Trust
Company for the purpose of securing an adjudication that Annie Moore
Shepherd was not a blood relative of testator, thereby to deprive her
of any share of the estate.

The pleadings in Case No. 8097 disclosed the following: Testator’s
son had married Effie M. Rogers on June 23, 1921. The couple were
unable to have a child and greatly desired one. In September 1925,
when she was 2-3 weeks old, they secured from a child-placing agency
the infant who is now Annie Moore Shepherd Dennis. Mrs, Effie Shep-
herd received the child at the home of her mother in Lynchburg, Vir-
ginia, where she had been for some time and where she remained for
several months thereafter. She and testator’s son then brought the
child to the home of his parents in Durham, where they lived for most
of their married life. They held out the infant, Annie Moore Shepherd,
“as a child born of their marriage,” and, although never legally adopted,
“she was kept and reared as one born in the family.” Testator was “led
to believe that the said Annie Moore Shepherd was his grandchild.”
He became deeply attached to her, and the bond of affection between
them was strengthened as she grew older. On April 1, 1928, testator’s
son and his wife separated. Answering the complaint in Case No. 8097
as guardian of Annie Moore Shepherd, Effie Shepherd (Draper) averred
that her separation from Thomas L. Shepherd was caused by his in-
ebriacy and infidelity. In April 1930 Mrs. Shepherd secured in the
Superior Court of Durham County a divorce from testator’s son. The
decree awarded her custody of Annie Moore Shepherd, then approxi-
mately 5 years old. Thereafter the child lived with Mrs. Effie Shep-
herd in Lynchburg, Virginia, and was supported by her. From time to
time, however, the child made extended visits in the home of Mr. and
Mrs, W. T. Shepherd, where Thomas L. Shepherd continued to make
his home the greater part of the time.

On November 23, 1935, Effie Shepherd married H. H. Draper, and,
at the request of testator and his wife, Annie Moore Shepherd returned
to Durham to live with them permanently. The most cordial relations
continued to cxist between Mrs, Draper and Mr. and Mrs. W. T.
Shepherd. After the death of Mrs. W. T. Shepherd on February 23,
1936, the child continued, exeept for those periods when he sent her to
boarding school, to live with testator until his death. The evidence
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tends to show that she referred to him as her grandfather; that he re-
ferred to her as his granddaughter and “a wonderful grandchild.”

Between the time of his mother’s death in 1936 and his father’s in
1939, Thomas L. Shepherd was sent to four different institutions, in-
cluding the State Hospital in Raleigh, for treatment as an inebriate.

Thomas L. Shepherd averred in his complaint in Case No. 8097 that
testator had named Annie Moore Shepherd as a legatee in his will be-
cause he thought she was his grandchild. His prayer for relief was that
his foster daughter be declared no blood relation of testator’s and that
the trustee be restrained from paying out any income until “the rights
of all and any persons referred to as legatees, either directly or indi-
rectly in the said will of W. T. Shepherd, deceased, may be determined
by the jury and the court.”

The trustee, answering the complaint in Case No. 8097, averred that
misapprehension had not caused testator to make Annie Moore Shep-
herd a beneficiary in his will; that, on the contrary, he had been moti-
vated by “strong and impelling attachments of love and affection” for
her as a companion and as an individual. Of the same import were the
answers filed by both the guardian ad litem and the guardian of Annie
Moore Shepherd. Effie Shepherd Draper alleged that she herself had
no knowledge that testator had made a will until the institution of the
suit; that it was with reluctance and heavy heart that “Tom Shepherd”
had now forced her to disclose that Annie Moore Shepherd was not
their child and had never been legally adopted; that they had secured
the child only because she was barren and not because they wanted to
perpetrate a fraud on testator or on any other person. At the hearing
before Judge Mallard in the instant case, Annie Moore Shepherd Dennis
testified that until 1941, when Case No. 8097 was instituted, she be-
lieved Thomas and Effie Shepherd to be her parents.

At the March 1942 Term of the Superior Court of Durham County,
Honorable R. Hunt Parker, judge presiding, issues were submitted to a
jury and answered as follows:

1. Is Annie Moore Shepherd a child born of and to the mar-
riage of Thomas L. Shepherd and his wife, Effie M. Rogers Shep-
herd?

Answer: No.

2. Was W. T. Shepherd induced by misrepresentation or fraud
practiced upon him by Thomas 1. Shepherd, Effie M. Rogers Shep-
herd, Annie Moore Shepherd or by any other person to name
Annie Moore Shepherd as a beneficiary under his will?

Answer: No.
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3. Did W. T. Shepherd name Annie Moore Shepherd a bene-
ficiary under his will through misapprehension or mistake of fact
on his part coupled with misrepresentation or fraud practiced upon
W. T. Shepherd by Thomas L. Shepherd, Effie M. Rogers Shep-
herd, Annie Moore Shepherd, or by any other person?

Answer: No.

4. Was the supposed relationship of Annie Moore Shepherd to
W. T. Shepherd as his supposed granddaughter the sole motive for
his making her a beneficiary in his will?

Answer: No.

5. Did W. T. Shepherd make Annie Moore Shepherd a bene-
ficiary in his will by reason of his love and affection for the said
Annie Moore Shepherd?

Answer: Yes.
Upon these issues the court adjudged and decreed:

1. That the said Annie Moore Shepherd is not a child born of
and to the marriage of the said Thomas L. Shepherd and his wife,
the said Effie M. Rogers Shepherd, and that she is not the grand-
daughter of W. T. Shepherd, deceased.

2, That the said W. T. Shepherd was not induced by misap-
prehension or fraud practiced upon him to name the said Annie
Moore Shepherd as a beneficiary under his said last Will and
Testament.

3. That the said Annie Moore Shepherd was not named a bene-
ficiary by the said W. T. Shepherd under his will through misap-
prehension or mistake of fact induced by misrepresentation or
fraud practiced upon the said W. T. Shepherd, deceased.

4, That the supposed relationship of the said Annie Moore
Shepherd to the said W. T. Shepherd, deceased, was not the sole
motive for the said W. T. Shepherd to name the said Annie Moore
Shepherd as a beneficiary under his said Last Will and Testament.

5. That the said W. T. Shepherd made the said Annie Moore
Shepherd his beneficiary under his said Last Will and Testament
by reason of his love and affection for the said Annie Moore Shep-
herd.

6. That the said Annie Moore Shepherd be and she is hereby
declared to be a beneficiary under the said Last Will and Testa-
ment of the said W. T. Shepherd, deceased, to the full extent as
set forth by the terms and provisions of the said Last Will and
Testament of the said W. T. Shepherd, deceased.
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7. That the plaintiff’s prayer that Durham Bank and Trust
Company, Trustee, be restrained from paying out any income de-
rived from the estate held in trust under the will of W. T. Shep-
herd, deceased, be and the same is hereby denied, to the end that
the Durham Bank and Trust Company may continue in its ad-
ministration of the Estate of W. T. Shepherd, deceased, under the
terms and provisions of the said Last Will and Testament of W.
T. Shepherd, deceased, and as by law provided.

8. That the costs of this action be taxed against the corpus of
the three-fifths (34) of the estate of the said W. T. Shepherd, de-
ceased, referred to as the “Thomas L. Shepherd Fund.”

All the parties to this present proceeding or the persons under and
through whom they claim were made parties to Case No. 8097 and are
bound by the 1942 judgment.

In January 1944 Annie Moore Shepherd married Mr. Dennis. On
September 16, 1950, when she reached the age of 25, petitioner dis-
tributed to her the corpus of her trust fund, which then amounted to
approximately $80,000. Since that date she has received nothing further
from testator’s estate.

On July 14, 1963, T. L. Shepherd died testate, leaving no widow or
issue. He devised and bequeathed all his property to respondent Arthur
E. Lucas, whom he also named as his executor. At his death the corpus
of the Thomas L. Shepherd fund consisted entirely of personalty and
had a total market value of $402,127.36. Accrued but undistributed in-
come amounted to $4,196.73.

When W. T. Shepherd died on March 30, 1939, he left surviving him,
in addition to his son, the collateral relations listed below. For conven-
ience they are shown in five family groups, all members dead or liv-
ing included, and each group headed by testator’s brother or sister
from whom the members are descended. Those whose names are ital-
icized were living at the time of the death of Thomas L. Shepherd on
July 14, 1963. The dates of death for all decedents are shown.

I. Meroe OKelly, sister, died February 26, 1900, survived by 3
children:

A. Elizabeth O’K, Bass.

B. Gaynelle O’K. Bunting.

C. Ida O'K. McMahon, who died November 14, 1955, leaving
1 daughter:

1. Rosa Lee McM. Duckworth, died July 6, 1962. She was
survived by her husband, Paul E. Duckworth, and 2
children:
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a. Marion E. Duckworth.
b. Cathy Y. Duckworth.
II. Phedelia 8. O'Kelly, sister, died February 26, 1941, leaving 2

I1I.

IV.

V.

children:

A,

George F. O’Kelly, son, died August 17, 1939, survived by 3

children:

1. Imogene O’K. Smith.

2. Virginia O’K. Nichols.

3. Martha O’K. Brockett.

Emma O'K. Martin, daughter, died June 15, 1942, survived

by 3 children:

1. Carma M. Earley.

2. Leslie E. Martin, Jr.

3. Frank C. Martin, died April 2, 1963, survived by 1 child:
Joy Martin.

Lula S. Campbell, sister, died September 19, 1960. She had 4
children:

A

Grace G. Lindsey, died June 12, 1920, leaving 2 children:
1. Doris M. Lindsey.

2. Thomas G. Lindsey.

John Campbell, Jr., died January 23, 1954, leaving 1 child:
Nancy C. Kennedy.

Thelma C. Hall.

Theodore Campbell.

Ida S. Beavers, sister, died March 24, 1941, She had 5 children:

g awvp

E.

Sallie Beavers.

Ella Mae B. Belvin

Elsie B. Weeks, died testate June 4, 1964, survived by her
husband, H. Raymond Weeks, Jr., her executor.

Pearl B. Riley, died April 2, 1959, survived by her husband,
S. O. Riley; no children.

John T. Beavers, died March 16, 1935, survived by his wife,
Mrs. John Beavers; no children,

John H. Shepherd, Sr., brother, who died May 18, 1936, survived
by 3 children:

A.

Naomr S. Tillett.
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B. Thomas E. Shepherd, died April 28, 1948, survived by his
wife, now Mrs. Catherine Rigsbee; no children.

C. John H. Shepherd, Jr., died testate March 19, 1964, survived
by his wife, Cornelia S. Shepherd, his executrix and sole
legatee.

Annie Moore Shepherd Dennis contends that, because she was named
in the will as testator’s granddaughter, its proper interpretation re-
quires that she receive the entire corpus and accrued income of the
Thomas L. Shepherd Trust. Arthur E. Luecas contends that, as the sole
legatee of Thomas L. Shepherd, he is entitled to the trust income which
had accrued prior to the death of Thomas L. Shepherd.

Testator’s nieces and nephews and the issue of deceased nieces and
nephews all controvert Annie Moore Shepherd Dennis’ claim to the
corpus of the Thomas L. Shepherd Fund. The nieces and nephews
contend that “my next of kin” as used in the will means testator’s
nearest of kin who were living on July 14, 1963, the date of the death
of Thomas L. Shepherd, and that they are entitled to take the entire
fund to the exclusion of the issue of their deceased brothers and sisters.
The nieces and nephews contend further that the trust income which
had acerued prior to Thomas L. Shepherd’s death should be added
to the principal and distributed to them. The grandnieces and grand-
nephews and the great-grandnieces and the great-grandnephew con-
tend that “my next of kin” means all those persons living on July
14, 1963, who are the issue of testator's brothers and sisters.

When these conflicting claims arose, petitioner-trustee brought this
action, requesting the court to advise it (1) whether the 1942 judg-
ment in Case No. 8097 excluded Annie Moore Shepherd Dennis from
being considered testator's next of kin; (2) who, under the will, are
“my next of kin” entitled to receive the distribution of the Thomas L.
Shepherd Trust Fund; and (3) who is entitled to the undistributed
trust income which had accrued prior to Thomas L. Shepherd’s death.

After hearing this matter, on April 6, 1964, Judge Mallard found
facts in accordance with those detailed above. Pursuant to his findings
he concluded, inter alia:

That W. T. Shepherd did not intend for either Thomas L. Shep-
herd or Annie Moore Shepherd (Dennis) to be included in the
term “my next of kin” as he used it in his Last Will and Testa-
ment, and the term “my next of kin” does not include either of
them.

That in said will, W. T. Shepherd intended to use and did use
the term “my next of kin” to describe that person, or those persons,
who would take under the laws of descent and distribution as his
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heirs at law as of the time of death of Thomas L. Shepherd, and
those persons should take the corpus of the “Thomas L. Shep-
herd Fund,” plus the net income thereon accrued since the death
of Thomas L. Shepherd to the date of the distribution thereof,
per stirpes and not per capita, and such was the intention of the
testator, W. T. Shepherd, deceased.

That the corpus of the “Thomas L. Shepherd Fund” should be
paid over and distributed to those persons who would take under
the laws of descent and distribution, per stirpes and not per capita,
as heirs at law of W. T. Shepherd as of July 14, 1963.

That the undistributed net income which acerued prior to the
death of Thomas L. Shepherd should be paid to Annie Moore
Shepherd Dennis.

He ordered distribution as follows:

A. That the said Trustee shall pay to Annie Moore Shepherd
Dennis the sum of Four Thousand, One Hundred Ninety-Six Dol-
lars and Seventy-three Cents ($4,196.73), representing the (un-
distributed) net accrued income on the fund to the date of the
death of Thomas L. Shepherd on July 14, 1963.

B. That the said Trustee shall make the following distribution
of the Thomas L. Shepherd Fund plus any net income or interest
which has accrued thereon since the 14th day of July 1963:

1. Elizabeth O'K. Bass, one fifteenth (1/15).

2. Gaynelle O’K. Bunting, one fifteenth (1/15).

3. Marion E. Duckworth, son of Mrs. Rosa Lee McM. Duck-
worth, one thirtieth (1/30).

4. Cathy Y. Duckworth, daughter of Rosa Lee MecM. Duck-

worth, one thirtieth (1/30).

Imogene O’K. Smith, one-thirtieth (1/30).

Virginia O’K. Nichols, one-thirtieth (1,/30).

Martha O’K. Brockett, one-thirtieth (1/30).

Carma M. Earley, one thirtieth (1,/30).

Leslie E. Martin, Jr., one-thirtieth (1/30).

10. Joy Martin, daughter of Frank C. Martin, one-thirtieth

(1/80).

11. Doris Lindsey, one-fortieth (1/40).

12. Thomas Lindsey, one-fortieth (1/40).

13. Nancy C. Kennedy, one-twentieth (1,/20).

14. Thelma C. Hall, one-twentieth (1/20).

© PN s
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15. Theodore Campbell, one-twentieth (1/20).

16. Sallie Beavers, one-fifteenth (1/15).

17. Ella Mae B. Belvin, one-fifteenth (1/15).

18. Elsie B. Weeks, one-fifteenth (1/15).

19. Naomi 8. Tillett, one-tenth (1/10).

20. Cornelia 8. Shepherd, Executrix under the Last Will and
Testament of John H. Shepherd, Jr., deceased, one-tenth
(1/10).

C. The court costs of this action, including any orders which

the Court might make as to compensation, shall be paid by the
Trustee.

From this judgment Annie Moore Shepherd Dennis, Arthur E. Lucas,
and the 9 nieces and nephews of testator living on July 14, 1963, upon
exceptions duly taken, appeal. Each assigns as error the findings of
fact and conclusions of law adverse to his financial interest.

Clark & Clark for Nancy Campbell Kennedy, respondent appellee.

Bryant, Lipton, Bryant & Battle for Imogene O’Kelly Smith, Vir-
ginia O’Kelly Nichols, Martha O’Kelly Brockett, Leslic E. Martin,
Jr., Thomas Lindsey, Doris Moore Lindsey, and Carma Martin Earley,
respondents appellees.

W. J. Brogden, Jr., respondent, appellee, guardian ad ltem for
Marion Eugene Duckworth and Cathy Yvonne Duckworth, minors.

Thomas H. Lee, respondent, appellee, guardian ad litem for Joy
Martin, minor.

Hofler, Mount & White for Elizabeth O’Kelly Bass, Gaynelle O’-
Kelly Bunting, Naomi S. Tillett and Cornelia S. Shepherd, Ezecutriz
of the Estate of John H. Shepherd, Jr., respondents appellants.

Haywood, Denny & Miller for Sallie Beavers, Ella Mae Beavers
Belvin, Theodore Campbell, Thelma C. Hall, and H. Raymond Weeks,
Jr., Executor of the Estate of Elsie Beavers Weeks, respondents ap-
pellants.

Nye, Winders & Mitchell for Annie Moore Shepherd Dennis, re-
spondent appellant.

Nick Galifianakis and Roger S. Upchurch for Arthur Earl Lucas,
Individually and as Executor of the Estate of Thomas L. Shepherd,
respondent appellant.

Suarp, J. The disposition of the remainder of the Thomas L. Shep-
herd Fund after the death of the life beneficiary depends upon the
answer to three questions: (1) When testator directed the trustee to
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distribute the remainder as then constituted “to my next of kin,” did
he mean his nearest of kin or those who would take from him under the
statute of distributions? (2) Did testator intend to include Annie
Moore Shepherd Dennis, whom he described in his will as “my grand-
daughter,” in the class he designated as “my next of kin”? (3) Are
“my next of kin” to be ascertained at the death of testator or at the
death of Thomas L. Shepherd, the life beneficiary?

First. The answer to the first question must be found in a canon
of construction. It is the rule in this jurisdiction, as well as in England
and a substantial number of the other American jurisdictions, that the
words next of kin “mean ‘nearest of kin’ and that in the construction
of deeds and wills, unless there are terms in the instrument showing
a contrary intent, the words ‘next of kin,” without more, do not recog-
nize or permit the principle of representation.” Wallace v. Wallace,
181 N.C. 158, 163, 106 S.E. 501, 504, accord: Williams v. Johnson, 228
N.C. 732, 47 S.E. 2d 24; Walliamson v. Cox, 218 N.C. 177, 10 S.E. 2d
662; Knox v. Knoz, 208 N.C. 141, 179 S.E. 610; Redmond v. Burroughs,
63 N.C. 242, 245; Jones v. Oliver, 38 N.C. 369; Annot., Term “next of
kin” used in will, as referring to those who would take in cases of in-
testacy under distribution statutes, or to nearest blood relatives of
designated person or persons, 32 A.L.R. 2d 296, 303; 57 Am. Jur., Wills
§ 1375 (1948). This rule of construction, like many another of our rules,
both of construction and of property, “is grown reverend by age, and
is not now to be broken in upon.” Kenyon, M. R., in Jee v. Audley, 1
Cox 324, 325, 29 Eng. Rep. 1186, 1187 (Ch. 1787).

We perceive nothing in the will of W. T. Shepherd which suggests
that he used the words my next of kin in any but the usual acceptation
of that phrase. We hold, therefore, that they mean his nearest of kin
and not his heirs or distributees generally.

Second. The second question, whether testator intended to include
Annie Moore Shepherd (Dennis) in the class of his next of kin, is not
answered by the 1942 judgment in Case No. 8097. That judgment
established that she was not a relative of testator but that he had
given her 2/5 of his residuary estate as a beloved individual and not
merely as his supposed granddaughter. See Howell v. Troutman, 53
N.C. 304; Annot., Fraud or mistake as to relationship or status of
legatee or devisee as affecting will, 17 A.L.R. 247, Thus, once again,
we face the ever-recurring problem of determining a testator’s intent
from a consideration of the will itself and the eircumstances confront-
ing him. To ascertain such intent, “we must consider the instrument as
a whole and give effect to such intent unless it is contrary to some rule
of law or at variance with public policy.” Trust Co. v. Taliaferro, 246
N.C. 121, 127, 97 S.E. 2d 776, 780.
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It has been held that certain named persons described by a testator
in his will as “my cousins” took under the residuary clause directing
distribution among “my relatives hereinbefore named,” even though
those persons were not legally his cousins. Seale-Hayne v. Jodrell,
[1891] A. C. 304, affirming In re Jodrell, 44 Ch. D. 590 (1890). With
reference to a somewhat similar situation in In re Wood, [1902] 2 Ch.
542, 546, Vaughan Williams, L. J., said “(T)his is one of those cases in
which the testator has created a dictionary for himself, and . . . we
must read his will in the light of that dictionary.” See 2 Jarman, Wills
1611 (1910 Ed.); 1 Wiggins, North Carolina Wills and Administration
of Estates § 134 (1st Ed. 1964).

It seems that those who framed the issues in Case No. 8097 assumed
that W. T. Shepherd died in the belief that Annie Moore Shepherd
was his grandchild. And here it is argued, on the one hand, that his
frequent reference to her in the will as “my granddaughter” is proof
positive that testator died in the belief that Annie Moore Shepherd was
his grandchild. On the other, it is contended that his will discloses to the
discerning that he knew she was not his grandchild and that it reveals
a skillful and subtle attempt to protect her status, to provide for her to
the extent of 2/5 of his estate, and to insure that the balance after his
son’s death should go only to his blood kin. He could, of course, have
accomplished this purpose in a more direct manner by saying, “to my
next of kin, excluding my granddaughter, Annie Moore Shepherd, and
her issue, for whom I have heretofore made adequate provision.,” Be
that as it may, the question remains, did he intend to include her when
he used the phrase “my next of kin”? Judge Mallard held that testator
intended to include in that classification neither her nor his only son.
With this construction we agree,

At the time of testator’s death, and for more than ten years before,
his son had been addicted to drink. Testator, not considering his son
competent to manage his business affairs, ereated the Thomas L. Shep-
herd Trust. Although he empowered the trustee “in its sole, absolute,
and unfettered diseretion” to pay to his son such portions of the prin-
cipal as it might “from time to time deem proper,” testator positively
prohibited any such payment from the principal sooner than 5 years
after his death. The wisdom of this precaution appears from informa-
tion disclosed by the pleadings in Case No. 8097. In the 3-year period
between the death of his mother and that of his father, Thomas L.
Shepherd was in four different institutions for treatment for alcoholism.
At the time suit No. 8097 was instituted, he had been committed by
court order to an institution. Testator specifically stated that it was
not his intent that the trustee allot him amounts which it believed, or
might “by experience find, likely to discourage a sober, upright and
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useful life.” That he did not trust his son to abide by his testamentary
wishes is shown by the provision of the will which would forever revoke
the power of the trustee to pay him any part of the corpus of his trust
fund if the son or any one claiming through him should file a suit “dis-
puting” Article Fifth of the will or “the result of the exercise of the
trustee of its discretion” thereunder.

At the time testator made his will in 1937, Annie Moore Shepherd
was approximately 12 years old. The corpus of her trust fund, which
would be hers absolutely if she lived to age 25, was 2/5 of his entire
estate, which, according to the inventory filed July 1, 1939, would then
have been in excess of $70,000.00. If she died before, leaving no child
or children, testator’s direction was that the prineipal of the “Annie
Moore Shepherd Fund shall pass to my next of kin.” In such event,
had Thomas L. Shepherd still been alive, he would have been not only
testator’s nearest of kin but the only representative of that class and
thus, nothing else appearing, entitled to the entire corpus of the Annie
Moore Shepherd Fund. Testator having made his son’s access to any
of the principal of his own trust fund dependent upon the trustee’s dis-
cretion and having stated his desire that his son have no funds which
would discourage a sober life, we entertain no notion that he intended
ever to create the possibility that his son acquire such a sum of money
in his own right to dissipate, all at one time, as he saw fit. Had testator
intended his son to have the income from the corpus of the Annie Moore
Shepherd Fund in the event she died before age 25, he would, we
think, have added it to the son’s own trust fund. Had he intended to
give it to him outright, he would undoubtedly have said, “in such
event, the principal of this fund shall pass to my son if he then be
living.” To give an individual the residuum of a trust by referring to
him as “my next of kin” instead of by name would indeed be clumsy
draftsmanship.

If, when he gave the remainder of the Annie Moore Shepherd Fund
to his next of kin in the event of her death before age 25 without
children, testator meant to exclude his son, and if, as he did with
reference to the remainder of the Thomas L. Shepherd Fund, testator
subsequently used the same phrase, may we not assume that he used
it with similar meaning, 1. e., to exclude his supposed granddaughter?
As Denny, J. {(now C. J.), said in Trust Co. v. Green, 239 N.C. 612,
619, 80 S.E. 2d 771, 776:

“Tt is a well settled rule of testamentary construction that ‘if
it is apparent that in one use of a word or phrase a particular
significance is attached thereto by the testator, the same meaning
will be presumed to be intended in all other instances of the use
by him of the same word or phrase.” Carroll v. Herring, 180 N.C.
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369, 104 S.E. 892; Taylor v. Taylor, 174 N.C. 537, 94 SE. 7;
Grandy v. Sawyer, 62 N.C. 8; Lockhart v. Lockhart, 56 N.C. 205;
Gibson v. Gibson, 49 N.C. 425; 57 Am. Jur., Wills, section 1152,
page 750, and cited cases; 69 C.J., Wills, section 1131(2), page 77.”

We find nothing in this will to indicate that testator used the words
my next of kin with two different meanings in disposing of the re-
mainders after life estates in the two funds. If the testator did not in-
tend to include his son in the classification “my next of kin,” then a
fortiori he did not intend to include his supposed granddaughter., Annie
Moore Shepherd, or her issue, were to have one fund; Thomas L. Shep-
herd was to have the benefit of the other; and, at his death, testator’s
next of kin— excluding the only two beneficiaries identified by name
— were to have what remained of it. Here, as in In re Carter’s Will,
99 Vt. 480, 134 Atl. 581, 61 A.L.R. 1005, where the testator devised
property to trustees for the benefit of his wife, and his son, with re-
mainder to the testator’s heirs at law, “it will be seen that by the crea-
tion of said trust fund the testator intended to provide for three classes
of beneficiaries,” the two life beneficiaries of the trust and, third, his
heirs at law. Id. at 487, 134 Atl. at 584, 61 A.L.R. at 1010. In this
case the third beneficiary is testator’s next of kin.

We agree with the court below that testator, under the circumstances
here disclosed, did not, in his use of the words “my next of kin,” intend
to include Annie Moore Shepherd. It follows, therefore, that she is not
entitled to share in the corpus of the Thomas L. Shepherd Fund. Under
the express provisions of Item 2 of the Fifth Provision of the will,
however, she is entitled to the income from it which accrued, but was
undistributed, prior to the death of Thomas L. Shepherd, and Judge
Mallard so held. The trustee had the absolute discretion, during the
joint lives of the trust beneficiaries, to divide the income between them
as it saw fit. It had no authority, however, to pay any of it to any
other person. Even after Annie Moore Shepherd became 25 and re-
ceived the corpus of her fund, under Item 3 of Provision Fifth, the
trustee had the authority to pay “a part or all of the net income
from the ‘Thomas L. Shepherd Fund’ to Annic Moore Shepherd as
provided in paragraph (2) of this will.” The fact that she had re-
ceived nothing from the trust since she became 25 years old is imma-
terial. That income which accrued, but was undistributed, before the
death of Thomas L. Shepherd did so during the joint lives of Thomas
L. Shepherd and Annie Moore Shepherd Dennis. It not having been
paid to Thomas L. Shepherd during his lifetime, only Annie Moore
Shepherd Dennis is entitled to it.

Third. When did the remainder in the Thomas L. Shepherd Fund
vest?
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“‘As a general rule, the death of the testator is the time at which
the members of a class are to be ascertained in case of a gift to the
testator’s heirs, next of kin, or other relatives, unless the context
of the will indieates a clear intention that the property shall go to
the heirs, next of kin, or other relatives at a different time, such
as at the time of distribution, or at the death of the first taker,
or at the date of the execution of the will. . . . Where the gift
is to the heirs or next of kin of another than the testator, it
ordinarily refers to the death of such other, unless the context of
the will manifests that the class shall be determined at a different
time, such as the time of distribution.”” Wuitty v. Witty, 184 N.C.
375, 379, 114 S.E. 482, 484,

The rule is succinetly stated in Yarn Co. v. Dewstoe, 192 N.C. 121, 124
133 S.E. 407, 409:

“As a general rule where a devise is made to one for life and
after his death to the testator's next of kin, the next of kin who
are to take are the persons who answer that description at the
death of the testator and not those who answer the description at
the death of the first taker. (Citations omitted.) It is otherwise,
however, where i1t appears from the terms of the will that some
intervening time is indicated.” Accord, Pridgen v. Tyson, 234 N.C.
199, 66 S.E. 2d 682; Privott v. Graham, 214 N.C. 199, 198 S.E.
635; Trust Co. v. Lwndsay, 210 N.C. 652, 188 S.E. 94; Baugham v.
Trust Co., 181 N.C. 406, 107 S.E. 431; Jenkins v. Lambeth, 172
N.C. 466, 90 S.E. 513; Rives v. Frizzle, 43 N.C. 237; Jones wv.
Oliver, supra.

According to Annot., Time as of which members of class described
as testator’s “heirs,” “next of kin,” “relation,” ete., to whom a future
gift is made, are to be ascertained, 49 A.L.R. 174, 177, this is a rule
“so universally recognized as to render superfluous a full citation of
the cases which support it, that, in the absence of clear and unambiguous
indications of a different intention to be derived from the context of
the will, read in the light of the surrounding circumstances, the class
described as testator’s heirs, or next of kin, or relations, or such persons
as would take his estate by the rules of law if he had died intestate,
to whom a remainder or executory interest is given by the will, is to be
ascertained at the death of the testator. One of the reasons adduced in
support of this rule of construction is that it gives the words of de-
seription their natural and prima facie meaning. A reason more fre-
quently brought forward is the preference of the law for a construc-
tion which will vest an estate at the earliest opportunity.” Supplement-
ing annotations are found in 127 A.L.R. 602; 169 A.L.R. 207. Accord,



236 IN THE SUPREME COURT. (265

Trust Co. v. Bass.

57 Am. Jur., Wills § 1279 (1948). This is not, however, “a rule of sub-
stantive law which the courts are imperatively required to follow, but
is a rule of interpretation adopted as tending to ascertain correctly the
intent of the testator, and may be departed from where a different
meaning is disclosed from a proper perusal of the entire instrument.”
Jenkins v. Lambeth, supra at 469, 90 S.E. at 514.

If the remainder here be held to have vested at the death of testator,
only the issue of Phedelia S. O'Kelly, Lula S. Campbell, and Ida 8.
Beavers, the three sisters of testator who were living at his death, will
take. If it be held to vest at the death of the life beneficiary, testa-
tor’s nieces and nephews living on that day will answer the roll call as
his nearest of kin.

The nieces and nephews who are children of Meroe S. O'Kelly and
John H. Shepherd, Sr. contend that the will of W. T. Shepherd, read
in the light of the circumstances attendant upon its execution, mani-
fests an intent contrary to the general rule and that testator’s next of
kin should be determined as of the death of the life beneficiaries for
that (1) the trustee had the power, during the life of Thomas L. Shep-
herd, either to invade the principal or to turn it all over to him free of
the trust; and (2) the trustee was directed, at the death of Thomas
L. Shepherd, to pay and deliver over the corpus as then constituted to
testator’s next of kin.

(1) “(A) remainder is not made contingent by uncertainty as to
the amount of the estate remaining undisposed of at the expiration of
the life estate but by uncertainty as to the persons who are to take.”
(Italics ours.) 33 Am. Jur., Life Estates, Remainders, and Reversions
§ 87 (1941).

“(T)he fact that a remainder is vested does not imply any cer-
tainty as to the quantity and value of the remainderman’s interest,
since a remainder may be vested, although the amount of the
estate remaining undisposed of at the expiration of the particular
estate i1s uncertain, as where the first taker is given a power of
appointment or disposition, with remainder limited over in de-
fault of the exercise of such power.” 31 C.J.S., Estates § 69 (1964).

In Woodman v. Woodman, 89 Me, 128, 35 Atl. 1037, the testatrix
conveyed her estate to trustees during the lives of her husband and
daughters and that of the survivor, with power of sale should their
support require it. She devised the remainder, upon the termination of
the trust, to named beneficiaries. In holding that these persons took a
vested remainder, the court said: “We think that, according to principle
and the weight of authority, a remainder is not made contingent by an
uncertainty as to the amount of the property that may remain un-



N.C] SPRING TERM, 1965. 237

TrusT Co. v. Bass.

disposed of at the expiration of the particular estate, the life tenant
having the power of disposal.” Id. at 136, 35 Atl at 1040. Accord,
Johnson v. Superior Court, 68 Ariz. 68, 199 P. at 2d 827; Gilmore v.
Gilmore, 197 Ga. 303, 29 S.E. 2d 74; President & Fellows of Harvard
College v. Balch, 171 111. 275, 49 N.E. 543; Ducker v. Burnham, 146
111. 9, 34 N.E. 558, 37 Am. St. Rep. 135; Railsback v. Lovejoy, 116 Ill.
442, 6 N.IE. 504; Pointer v. Lucas, 131 Ind. App. 10, 169 N.E. 2d 196;
Heillman v. Hetlman, 129 Ind. 59, 28 N.E. 310; Ghormley v. Kleeden,
155 Kan. 319, 124 P. 2d 467; Abbot v. Danforth, 135 Me. 172, 192 Atl.
544; Roberts v. Roberts, 102 Md. 131, 62 Atl. 161, 1 L.R.A. (N.8.) 782;
Robertson v. Robertson, 313 Mass. 520, 48 N.E. 2d 29; Ashbaugh v.
Wright, 152 Minn. 57, 188 N.W. 157; Uphaus v. Uphaus, Mo., 315
S.W. 2d 801; Cruikshank v. Crutkshank, 39 Misc. Rep. 401, 80 N.Y.S.
8; Mitchell v. Knapp, 54 Hun. 502, 8 N.Y.S. 40, affd 124 N.Y. 654, 27
N.E. 413; Medlin v. Medlin, Tex. Civ. App., 203 SW. 2d 635; Reilly
v. Huff, Tex. Civ. App., 335 S.W. 2d 275; In re Ivy’s Estate, 4 Wash.
2d 1, 101 P. 2d 1074; In re Downs’ Estate, 243 Wis. 303, 9 N.W. 2d
822. “The corpus of the estate might be diminished, but the right to
the balance remained unaffected.” Abbott v. Danforth, supra at 176,
192 Atl. at 546. The life tenant’s power of sale “could only be considered
as a circumstance bearing upon the intent of the testator; for it is not
the uncertainty as to the quantum or condition of the estate, but un-
certainty as to the persons to take, that would render the estate con-
tingent.” Heilman v. Helman, supra at 65, 28 N.E. at 312. In President
& Fellows of Harvard College v. Balch, supra, where the particular
estate was given in trust for a life beneficiary, it was held that a
power to invade the corpus during the existence of the life estate had
nothing to do with the vesting of the remainder, but that the estate
vested subject to the power. “If the power is so exercised as to dispose
of all the estate, nothing may be left to go to the remainderman. But
the remainder is not made contingent because it is uncertain whether
the power will be exercised.” Id. at 282, 49 N.KE. at 545. (Italics ours.)
“The uncertainty as to the amount does not prevent the vesting of the
right. * * * The intervening trust will not prevent this result.”
Mitchell v. Knapp, supra at 505, 8 N.Y.S. at 42. Accord, Gilmore v. Gil-
more, supra; President & Fellows of Harvard College v. Balch, supra;
Roberts v. Roberts, supra; Cruikshank v. Crutkshank, supra; In re
Tvey’s Estate, supra.

The rule stated above is the rule in North Carolina. In Jackson v.
Langley, 234 N.C. 243, 246, 66 S.E. 2d 899, 901, this Court, speaking
through Denny, J. (now C. J.), said:

“(T)he mere fact that John Alfred Langley, Sr., the trustee,
was given the right to use the income from or corpus of the trust
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estate for his own benefit in the event certain enumerated emer-
gencies arose, did not in any way affect or delay the vesting of the
estate in John Alfred Langley, Jr., to any greater extent than if
the trustee had been given a life estate with the power to use the
corpus, or any part thereof for his own use. The overwhelming
weight of authority, including our own decisions, supports the
view that in such cases the estate vests in the ultimate beneficiary
upon the death of the testator, subject to be divested of such por-
tion thereof as may be required to meet the authorized needs of the
life tenant or other designated person.”

In Rudisill v. Hoyle, 254 N.C. 33, 118 S.E. 2d 145, the testator de-
vised his residuary estate, both real and personal, to his wife for life,
with power to sell any part of the property which, in her sole discretion,
was necessary for her support and maintenance, with limitation over
to B and K of all property “remaining unused or unconsumed or con-
verted into other property” at the time of her death. In an opinion by
Moore, J., who distinguished those devises which limit the gift to a
life estate and those which attempt to make a gift over after a devise
in fee, the Court held that the wife took a life estate with power of
disposition in fee for the purposes stated in the will and that B and K
took “a vested remainder in equal shares and in fee ‘in and to all
. . . property . . . remaining unused or unconsumed or converted into
other property at the time or her (the wife’s) death.)” Id. at 45, 118
S.E. 2d at 154.

(2) The canon of construction known as the “divide and pay over
rule,” i.e., that, where the only words of gift are found in the direction
to divide and pay over at a future time, futurity is annexed to the sub-
stance of the gift and it is contingent, does not apply “where the di-
vision is postponed for the convenience of the fund or property, as for
the purpose of letting in a prior gift for life to another. In such a case
the estate will be vested, and not contingent, and the vesting will not
be deferred until the division.” President & Fellows of Harvard College
v. Balch, supra at 282, 49 N.E. at 545; accord, 39 Am. Jur., Life Estates,
Remainders, and Reversions § 112-114 (1941). In Witty v. Whtty, supra,
the testator was survived by his wife and five children. He de-
vised his land to his wife for life and at her death or remarriage he di-
rected that the land be sold and “divided among my lawful heirs.” At
the death of the wife all five children were dead. None left children.
The only one who married was the last to die, and his wife survived
him. The Court held that the testator’'s lawful heirs were determined
as of the date of his death; that they were his five children; that the
title to the whole of the lands vested in the last surviving child and



N.C] SPRING TERM, 1965. 239

TrusT Co. v. Bass,

passed to his wife and his adopted son as his devisees. The Court said,
per Stacy, J. (later C. J.):

“Again, the fact that the direction is to sell the realty at the ex-
piration of the preceding particular estate and to divide the pro-
ceeds derived therefrom ordinarily will not affect the general rule
as to when the remainder is to vest. * * * It is provided that the
remainder after the life estate is to be divided equally among ‘my
lawful heirs’ simpliciter, and this imports a division among those
who were the heirs of the testator at his death, and who took in
right at that time, though they were not to come into actual posses-
sion and enjoyment until the previous benefit, intended for their
mother, should terminate by her death.” Id. at 379, 381, 114 S.E.
at, 485, 486,

In Satterfield v. Stewart, 212 N.C. 743, 745, 194 S.E. 459, 461, it
was said:

“The provision that the land should be sold after the death of
the life tenant and upon the death or marriage of the three daugh-
ters, and the proceeds divided equally among said daughters, their
heirs and assigns, cannot be held to delay the vesting of the title
in said daughters. Witty v. Witty, supra.” Accord, Coddington v.
Stone, 217 N.C. 714, 9 S.E. 2d 420.

Where, however, apart from the words divide and pay over themselves,
the will clearly used “words of futurity” indicating the testator’s intent
that only those should take who answer the roll call at the termination
of the particular estate, the devise will be contingent. See Parker v.
Parker, 252 N.C. 399, 113 S.E. 2d 899; Carter v. Kempton, 233 N.C. 1,
62 S.E. 2d 713; Knox v. Knoz, supra.

Without more, neither the power of the trustee to divest the re-
maindermen of any share in the corpus nor testator’s direction to divide
and pay over the remainder to a class after the death of the life tenant
will create a contingent remainder. There is, however, a third considera-
tion, which is not discussed in the briefs. Thomas L. Shepherd, the life
tenant, was testator’s only son. At the time of testator’s death he was,
therefore, the sole member of the class, 7. e., “my next of kin,” to which
the remainder at his death was given. In this situation the courts divide
as to whether the members of the class taking the remainder are to be
ascertained at the death of the testator or of the life tenant.

“Some of the cases appear to have taken the view that, where
the person taking the particular estate is, at testator’s death, the
sole member of the class to whom the limitation over is made, it is
a necessary inference that the gift over shall vest in the persons
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answering the description at the termination of the particular
estate. But the great weight of authority is to the effect that the
fact that, at the time of the making of the will, the person to whom
a particular estate is given will presumably be, at the testator’s
death, the sole member of the class to whom the same property is
limited, is not of itself sufficient to overcome the presumption that
the membership of the class is to be ascertained at testator’s
death.” Annot., Time as of which members of class described as
testator’s ‘heirs, ‘next of kin,’ ‘relations,’ ete., to whom a future
gift is made, are to be ascertained, 49 A.L.R. 174, 182, supple-
mented in 127 A.L.R. 602, 607; 169 A.LR. 207, 210.

The question frequently arises in a contest between the devisee of a
precedent estate and the next of kin of the testator. To some courts it
does not seem incongruous ‘“that a person who takes a life interest by
virtue of a particular gift to him nominatim should also take a further
interest, either alone or jointly with others, as the case may be, under
a gift in the same will to a class. * * * On the other hand, it has been
held that where the life tenant is the sole heir or next of kin at the
death of the testator, the remainder will be considered as given to the
person answering the description at the termination of the estate for
life, and since the persons who may at that time be entitled to take the
estate are uncertain, the remainder is contingent. The true rule seems
to be that the fact that the life tenant is also among the members or
is the sole member of the class is not determinative of the question
whether the remainder is vested or contingent, but is but one circum-
stance to be considered in determining the nature of the remainder and
the time when the members of the class are to be determined.” 33 Am.
Jur., Life Estates, Remainders, and Reversions § 139 (1941); see
Annot., Right of devisee of precedent estate to take under limitation
over to heirs or next of kin of testator, 30 A.L.R. 2d 393, 416, 424.

We have found no North Carolina case right in point, and none has
been cited. In Grantham v. Jinnette, 177 N.C. 229, 98 S.E. 724, the
testator, an illegitimate, devised all his property to his wife for life and
directed that at her death it be sold and divided among his “legal
heirs.” In a contest between the widow’s heirs and the University, her
heirs claimed that the widow was both life tenant and remainderman.
“The University contended that the widow could not be a life tenant
and heir; that the statute makes a widow heir only when the property
is not disposed of by will; that this testator did dispose of his prop-
erty by will, and the widow was not therefore his heir; and that there-
fore, the testator, as to the remainder in fee, was without heirs. The
Court held this to be correct, and that the fee escheated to the Uni-
versity. There was no question before the Court as to whether the re-



N.C.] SPRING TERM, 1965. 241

TrusT Co. v. BAss.

mainders were vested or contingent.” (This interpretation of Grantham
v. Jinnette, supra, was made by Stacy, J. (later C. J.), in Witty v.
Witty, supra at 382, 114 S.E. at 486). In Grantham v. Jinnette, supra
at 233, 98 S.E. at 726, we find this dictum: “The fact that at the time
of the making of the will the person to whom a particular estate was
given will presumably be at the testator’s death, the sole member of
the class to whom the same property is limited, and the use of terms
importing plurality in the membership of the class and requiring a di-
vision among them, while not conclusive of an intent to postpone the
ascertaining of the membership of the class, are other indications of such
an intention properly to be taken into consideration.”

Where the life tenant is the sole member of the class to which the
remainder is given, the courts, in ascertaining the testator’s intent,
have held: (1) the will created a vested remainder subject to the life
estate but excluding the life tenant, Close v. Benham, 97 Conn. 102,
115 Atl. 626; Abbott v. Danforth, supra; In re Carter’s Will, supra;
(2) the will created a vested remainder, the remaindermen being de-
termined at the testator’s death, with no exclusion of the life tenant,
and the mere circumstance that the devisee of the precedent estate is
the sole heir is not sufficient to show that the testator intended heirs or
next of kin to he ascertained at any time other than his death, Weil v.
Converse, 273 Ala. 495, 142 So. 2d 345; Clardy v. Clardy, 122 8.C. 451,
115 S.E. 603; (3) the will created a contingent remainder in those who
answered the roll call at the death of the life tenant, Boston Safe De-
posit & Trust Co. v. Waite, 278 Mass, 244, 179 N.E. 624; Heard v.
Read, 169 Mass. 216, 47 N.E. 778; Irvine v. Ross, 339 Mo. 692, 98
S W. 2d 763; Oleson v. Somogyt, 90 N.J. Eq. 342 107 Atl. 798; Boyd
v. Fanelli, 199 Va. 357, 99 S.E. 2d 619, and where the life tenant is
the beneficiary of a spend-thrift trust, the implication is clear that the
testator did not intend the life tenant to have an interest in the re-
mainder which would then be liable for his debts, Boston Safe Deposit
& Trust Co. v. Waite, supra. For more extensive citations see Annot.,
Right of devisee of precedent estate to take under limitation over to
heirs or next of kin of testator, 30 A.LL.R. 2d 393, 416, 424.

In this case the devisee of Thomas L. Shepherd refrains from making
the futile argument that he is entitled to the corpus of the Thomas L.
Shepherd Fund. As we have heretofore indicated, it seems quite clear
that testator intended to exclude his son, the life tenant, from the class
of his next of kin, and that the son took no interest in the remainder.
Of course, the trustee, at any time prior to his death, could have exer-
cised its power to give him the corpus, but this it never did. That possi-
bility, therefore, does not hear upon the question confronting us. Strictly
speaking, since the son, the only member of the class of testator’s next
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of kin, was excluded from the remainder, as long as he lived there
was no one who could qualify as testator’s next of kin. The son and
Annie Moore Shepherd, the supposed granddaughter, both being ex-
cluded from that classification, testator’s three surviving sisters were
his next closest kin, but we have already decided that the phrase my
next of kin here means “my nearest of kin.” It does not mean “my next
nearest of kin,” an offbeat meaning. Therefore, testator’s next of kin
could not be ascertained until the son’s death, and the remainder is
contingent. Where the remainder is limited to a testator’s next of kin,
1. e., his nearest of kin, and where the life tenant is himself the sole
nearest of kin, it seems to us impossible to determine the takers of the
remainder during the life tenancy, if the life tenant is himself to be
excluded.

An additional consideration fortifies, we think, this conclusion. Testa-
tor’s three sisters living at his death were related to him in the second
degree. Had the remainder vested in them at testator’s death, it would
have opened to let in any children born thereafter to the life tenant,
Parker v. Parker, supra; Fleetwood v. Fleetwood, 17 N.C. 222; but, as
grandehildren are also related to a grandparent in the second degree, tes-
tator's afterborn grandchildren would have shared in his estate with his
surviving sisters. Such a result would be possible only under a will giving
property to the class “my next of kin” in the usual acceptation of that
phrase, since, under the statute of distributions, collaterals are ex-
cluded if there are any lineals. In this case, it was much more likely
that the life tenant would have children than that testator’s sisters
should survive the life tenant. The possibility that collaterals in the
second degree would share with second-degree lineals strongly suggests
that testator did not intend the remainder to vest until the death of his
son. It is not likely that he should want his unnamed grandchildren, if
any, to share equally with the estates of his sisters who survived him.
He designated no takers by name; he simply resorted to a class desig-
nation, and all members of the class would be of the same degree of
kinship to him if the roll is called at the death of the life tenant. In
form and phrascology the devise under consideration here is indisting-
uishable from that in Witty v. Watty, supra, and, but for the fact that
the life tenant here was the sole representative of the class, testator’s
next of kin, this case would in fact be indistinguishable from Witty v.
Watty, supra. This fact, however, makes the difference between the
vested remainder in Witty and the contingent remainder here. In Jones
v. Oliver, supra, testator devised property to his wife for life, remainder
to her children, and, if none, to be equally divided among his and his
wife’s next of kin. The wife died without issue, and the question arose
“at what period is the next of kin to be looked for?” Daniel, J., speak-
ing for this Court, said:
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“(H)ere we see nothing, in the language of the will or in the cir-
cumstances of the parties to lead us to suppose that the testator
meant to exclude any of the persons, who were next of kin of
himself or of his wife at his death, in favor of persons, who might
happen to answer the description at the death of his wife without
having issue. If the wife had been one of the next of kin, herself,
as it is clear the testator intended she should have but a life estate,
the argument would be strong that the next of kin at her death
were m the testator’s contemplation.” Id. at 373. (Italics ours.)

We hold that the will of W. T. Shepherd manifests an intent that his
next of kin be ascertained at the death of Thomas L. Shepherd. Those
who answered the roll call on that date were his nieces and nephews:
Elizabeth O’K. Bass, Gaynelle O'K. Bunting, Thelma C. Hall, Theo-
dore Campbell, Sallie Beavers, Ella Mae B. Belvin, Elsie B. Weeks,
Naomi 8. Tillett, and John H. Shepherd, Jr.

The case is remanded for judgment in accordance with this opinion.

Error and remanded.

PArkER, J., took no part in the consideration or decision of this case.

CAROL HARRISON v. RICHARD DIX HANVEY.
(Filed 27 August, 1965.)

1. Process § 9—

In order to sustain service of process by publication plaintiff must show
that the case is one in which service by publication is authorized by stat-
ute and that the service by publication has been made in accordance with
statutory requirements.

2. Same—

Service of process by publication is in derogation of the common law and
statutes authorizing such service are to be strictly construed, both in regard
to grant of authority and in regard {o the mechanics of such service.

8. Same; Constitutional Law § 24—

A resident of the State who has departed with intent to defraud his cred-
itors or to avoid service of process, or a resident who keeps himself con-
cealed in the State with like intent, is amenable to service of process by
publication under G.S8. 1-98.2(6).

4. Same—

An affidavit that a resident of the State has departed the State, without
averment that the departure was with the intent to defraud creditors or
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avoid service of process, is insufficient basis for an order of service of
process upon such resident by publication, such intent being equally required
for service by publication on a departing resident as on a resident who
conceals himself within the State. G.S. 1-98.2(6).

5. Same—
Even though averment that defendant was concealing himself in the
State with intent to defraud his creditors or to avoid service of process
may be sufficient to support an order for service by publication, the court
upon special appearance and motion to set aside such service must hear
evidence and find the facts.

6. Same— Evidence held insufficient to show intent to defraud cred-
itors or to avoid service so as to support service under G.S. 1-98.2(6).
This action was instituted to recover for personal injuries sustained by
plaintiff in an automobile accident. Plaintift’s evidence tended to show that
defendant could not be found in the county of his residence, that his
mother and mother-in-law had not seen him for twelve months or more,
that he had left his rooming house without forwarding address, etc., but
there was no evidence that defendant knew that the action would be or had
been instituted. Held: The evidence is insufficient to show that defendant
had departed the State with intent to defraud his creditors or to avoid the
service of process, or that he was concealing himself herein with like intent,
and motion entered by defendant’s insurer to quash service by publication
on the defendant should be allowed.

7. Process § 9—

Affidavit for service of process by publication under G.S. 1-984 must show
the name and residence of the person to be served or, if they are un-
known, that diligent search and inquiry had been made to discover such
residence and, even if unknown, they must be set forth with as much par-
ticularity as is known to the applicant, and the fact that defendant could
not be found at his last residence does not eliminate this requirement, since
the clerk is required to mail a copy of the notice to such address and such
notice might be forwarded to defendant notwithstanding his absence from
his last known residence.

8. Same—

Application for service of process by publication must advise defendant
not only as to the time limit for making his defense but also that upon his
failure to appear plaintiff would apply to the court for the relief sought.

9, Same; Constitutional Law § 24—

The purpose of publication is to give notice, and publication of notice of
service must be in a newspaper most likely to give notice to defendant not-
withstanding the omission of such requirement in the statute, G.S. 1-99(1),
since due process so requires.

AprpeaL by defendant from McConnell, J., November-December 1964
Civil Session of IREDELL.

This action for damages for personal injuries was first instituted by
the issuance of summons and the filing of a complaint on May 4, 1961.
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The summons directed the Sheriff of Mecklenburg County to summon
“Richard Dix Hanby, 1705 South Bouievard, Charlotte, N. C.” The
complaint alleges that plaintiff, a resident of New York, was, while a
passenger in the automobile of Richard Dix Hanby, a resident of North
Carolina, injured by his negligence (specified) on July 17, 1960, in Ire-
dell County.

On May 10, 1961, the Sheriff of Mecklenburg County returned the
summons endorsed “after due and diligent search Richard Dix Hanby
not to be found in Mecklenburg County.” An alias summons was
issued to Mecklenburg County on July 31, 1961, and returned on
August 14, 1961, similarly endorsed. On July 15, 1963, plaintiff amended
her complaint by changing the spelling of defendant’s name from
“Hanby” to “Hanvey.” The following day, July 16, 1963, summons
was issued for Hanvey and forwarded with the following notation:
“Richard Dix Hanvey has lived at 1705 South Boulevard, Charlotte;
2430 North Brevard, Charlotte, and 1029 Louise Ave., Charlotte.” This
summons was returned July 26, 1963, unserved. Thereafter summonses
were issued on October 2, 1963; December 10, 1963; March 6, 1964;
June 2, 1964; August 25, 1964; and November 24, 1964, Each was re-
turned unserved with the notation that after due and diligent search
Richard Dix Hanvey was not to be found in Mecklenburg County.

On July 15, 1963, the day the complaint was amended, W. R. Battley,
attorney for plaintiff, made an affidavit in which he averred, tnter
alia:

“That after due and diligent search, the defendant, Richard Dix
Hanvey, cannot be found within the State of North Carolina and
service of process cannot be had on the defendant within the State
of North Carolina.

“That the plaintiff has a valid cause of action against the de-
fendant for personal injuries received arising out of an automobile
accident caused by the negligence of the defendant.

“That the defendant at the time of the automobile accident on
the 17th day of June, 1960 (sic) was a resident of this state but
has departed the state, or keeps himsclf concealed in this state to
avoid service of summons.”

Upon this affidavit, on the same day, the Clerk of the Superior Court
of Iredell County ordered: “that service of process in the above en-
titled action upon Richard Dix Hanvey be made by publication in the
Statesville Record and Landmark, a newspaper published in States-
ville, Iredell County, North Carolina, once a week for four (4) suc-
cessive weeks, of the Notice issued by the undersigned as provided hy
General Statutes 1-99.2.”
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Pursuant to this order the following notice was published on July 16,
23, 30, and August 6, 1963:

“To: RicHArD Dix HANVEY.

“Take Notice that a verified complaint seeking relief against
vou has been filed in the above entitled action.

“The nature of the relief sought is as follows: The plaintiff
seeks damages for personal injuries received in an automobile ac-
cident caused by the negligence of the defendant.

“You are required to make defense to such pleading not later
than the 2nd day of September, 1963.”

At the time of the accident complained of defendant’s automobile was
covered by a policy of liability insurance issued by Grain Dealers
Mutual Insurance Company (Insurer), affording coverage of $5,000.00.
On December 10, 1963, plaintiff’s counsel forwarded a copy of the com-
plaint to Insurer, to advise it that it had 30 days from December 12,
1963, in which to answer or otherwise plead. Upon receipt of this letter
Insurer referred the matter to the firm of Smith, Moore, Smith, Schell
& Hunter, Attorneys, who immediately sought to locate defendant
through the adjusting firm which handled the investigation of the aceci-
dent in 1960. It reported to counsel that neither defendant’s mother
nor his mother-in-law had seen defendant in a year; that defendant
had not gotten in touch with the adjusting firm, with Insurer, or with
counsel; and that “his whereabouts are unknown.” This information is
contained in an affidavit dated December 2, 1964, by Richmond G.
Bernhardt, Jr., Attorney, of counsel for Insurer.

On January 6, 1964, counsel for Insurer, pursuant to its right and
obligation to control and defend the litigation against its insured, en-
tered a special appearance and moved the court “to order the pur-
ported service of process on this defendant by publication be quashed,
that the order for service of process by publication be set aside, and
that the action be dismissed for want of jurisdiction over this defend-
ant” for that: (1) no personal service of process has been made on
defendant and no property attached; (2) G.S. 1-98.2(6), which pur-
ports “to establish in personam jurisdiction in cases of this kind,” is un-
constitutional as a violation of due process; (3) there has been no
hearing to determine judicially that defendant has departed the state,
and serviee of process upon him based solely upon the affidavit of coun-
sel deprives him of due process of law; (4) plaintiff has failed to
comply with G.S. 1-98.4(1); (5) the form of notice failed to comply
with G.8. 1-99.3, in that it did not warn defendant that upon his failure
to make defense plaintiff would apply to the court for the relief sought;
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(6) the clerk failed to mail a notice of the service of process to de-
fendant as required by G.S. 1-99.2; (7) the newspaper in which the
notice was published in Iredell County was not calculated to give de-
fendant, a one-time resident of Mecklenburg County, notice of the
pending action, and, therefore, deprived him of due process.

When the matter was heard on December 3, 1964, counsel {or plain-
tiff filed an additional affidavit, wherein he recited the unsuccessful
efforts of the sheriff to locate defendant in Charlotte and his own ef-
forts to locate him through the Department of Motor Vehicles, which
informed him that when defendant’s driver’s license expired September
9, 1963, it was not renewed. Judge McConnell entered an order in which
he held that plaintiff had met the statutory provisions relating to
service by publication and that the service of summons in this case was
valid. He also overruled defendant’s challenges to the constitutionality
of G.S. 1-982(6). Defendant excepted and appealed.

Battley & Frank by W. R. Battley for plaintiff appellee.
Smith, Moore, Smith, Schell & Hunter by Richmond G. Bernhardt,
Jr., for defendant appellant.

SHARP, J. To sustain service upon defendant by publication, plain-
tiff must show: (1) that the case is one in which service by publica-
tion is authorized by statute; and (2) that the questioned service has
been made in accordance with statutory requirements. Counsel for de-
fendant denies that defendant is a member of the class defined by G.S.
1-98.2(6), the statute under which plaintiff proceeds. He asserts that,
even if defendant were a member of that class, a personal judgment
against him based on constructive service would violate due process.
He further contends that, in any event, plaintiff has not fulfilled the
statutory requirements for service by publication.

Service of process by publication is in derogation of the common
law. Statutes authorizing it, therefore, are strictly construed, both as
grants of authority and in determining whether scrvice has been made
in conformity with the statute. Jones v. Jones, 243 N.C. 557, 91 S.E. 2d
562; Nash County v. Allen, 241 N.C. 543, 85 S.E. 2d 921; Comrs. of
Rozxboro v. Bumpass 233 N.C. 190, 63 S.E. 2d 144.

This action is neither  rem nor quast tn rem (see Bernhardt v.
Brown, 118 N.C. 700, 705, 24 S.E. 527, 528); it is an action n personam
for a money Judoment against a defcndant who was a resident of the
state at the time the cause of action arose. Plaintiff has not attempted
to serve defendant under G.S. 1-105.1. She has attempted service under
G.S. 1-982(6), which authorizes publication “where the defendant, a
resident of this state, has departed therefrom or keeps himself concealed
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therein with intent to defraud his creditors or to avoid the service of
summons.” (Italics ours.) Plaintiff’s counsel takes the position that the
italicized prepositional phrase applies only to the second predicate, and
that service by publication is authorized upon his affidavit that defend-
ant, a resident of North Carolina, “has departed the state, or keeps
himself concealed in this state to avoid service of the summons”; that
he cannot, after due and diligent search, be found in North Carolina;
and that service of process cannot be had upon him within the state.

Before we can pass upon the sufficiency of plaintiff’s affidavit, to
bring defendant within the class of persons defined by G.S. 1-98.2(6),
we must determine the meaning of the statute. Since no comma sepa-
rates the two predicates in G.S. 1-98.2(6), it is our view, and we hold,
that the intent to defraud creditors or to avoid the service of summons
must be shown both as to departure and as to concealment. This inter-
pretation is, in effect, the wording of G.S. 1-440.3(4), the statute which
specifies the grounds for attachment. It was likewise thus spelled out
in the Code of 1883, § 218(2) (C.C.P., § 83), which authorized service
by publication “where the defendant, being a resident of this state, has
departed therefrom, with intent to defraud his creditors or to avoid the
service of summons, or keeps himself concealed therein with like intent.”
(Italics ours.) The italicized words were eliminated from the Code of
1883, § 218(2), by P. L. of 1895, ch. 334. Minus these words § 484(2)
of the Consolidated Statutes of 1919 was identical with the Code of
1883, § 218(2), and its identical language was carried forward in G.S.
1-98(2). Sess. Laws 1953, ch. 919, rewrote the statute relating to service
by publication, but G.S. 1-98.2(6) is in the wording of G.S. 1-98(2). See
31 N.C.L. Rev. 391.

In Church v. Miller, 260 N.C. 831, 132 S.E. 2d 688, the plaintiff
sought to obtain service of process upon the individual defendant by
publication. The affidavit alleged that “after due and diligent search,
said defendant, although a resident of North Carolina, cannot be found
in this state and personal service cannot be made upon him in this
state.” The complaint, however, alleged that defendant was not a resi-
dent of North Carolina. Although basing our decision on the proposi-
tion that G.S. 1-98.2(6) does not authorize service of process by publi-
cation on a nonresident, the Court noted, per Denny, C.J., that “there
is no allegation in the affidavit or in plaintiff’s complaint, alleging that
the defendant left the state with the intent to defraud his creditors or
to avoid service of process.” Id. at 334, 132 S.E. 2d at 690. If a de-
fendant is, in fact, a resident of North Carolina who has departed the
state with intent to defraud his ecreditors or to avoid service of process
or who keeps himself concealed in the State with like intent, he is
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amenable to service by publication if it is made in conformity with the
statutory requirements.

“(T)he authority of a state over one of its citizens is not ter-
minated by the mere fact of his absence from the state. The state
which accords him privileges and affords protection to him and his
property by virtue of his domicile may also exact reciprocal duties.
* * * The responsibilities of that citizenship arise out of the rela-
tionship to the state which domicile creates. That relationship is
not dissolved by mere absence from the state. The attendant
duties, like the rights and privileges incident to domicile, are not
dependent on continuous presence in the state. One such incidence
of domicile is amenability to suit within the state even during so-
journs without the state, where the state has provided and em-
ployed a reasonable method for apprising such an absent party of
the proceedings against him.” Milliken v. Meyer, 311 U.S. 457,
463, 85 L. Ed. 278, 283, 61 S. Ct. 339, 343, 132 A.L.R. 1357, 1361;
accord, Allen v. Supertor Court, 41 Calif, 2d 306, 259 P. 2d 905;
42 Am. Jur., Process §§ 67, 70 (1942); Restatement, Conflict of
Laws §§ 47, 75 (1934).

The great majority of cases which have considered the question have
not applied to residents the doctrine of Pennoyer v. Neff, 95 U.S. 714,
24 1. Ed. 565, that a judgment in personam rendered in a state court
against a nonresident upon constructive service cannot be enforced even
in the state where it was rendered. They “have sustained the validity
of a personal judgment recovered against a resident or a domestie
corporation upon substituted or constructive service of process where
he or it could not be personally served within the state, and the consti-
tutionality of statutes authorizing such service has pretty generally
been sustained so far as residents are concerned.” 126 A.L.R. 1475. A
number of cases, however, reach a contrary conclusion. The character
of the service usually plays a determinative role in a decision whether
the service will be sustained. For a full discussion and collection of
cases see Annot., Substituted service, service by publication, or service
out of the state, in action in personam against resident or domestic
corporation, as contrary to due process of law, 126 A.L.R. 1474, supple-
mented in 132 A.LL.R. 1361.

The meanings attached to the terms personal, constructive, and sub-
stituted service are so varied that individual statutes must be examined.
In general, however, personal service means actual service of process
upon defendant personally, wherever accomplished; constructive serv-
ice, service by newspaper publication; substituted service, service upon
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some member of defendant’s family at his usual place of abode or upon
a statutory agent. Service by mail is self-explanatory. Comment, Per-
sonal Jurisdiction over Absent Natural Persons, 44 Calif. L. Rev. 787.
Personal service on a resident outside the state or substituted service at
his place of abode iz much more likely to be sustained than is con-
structive service, which, of all the methods, is the least likely to give
notice. As Mr. Justice Jackson pointed out in Mullane v. Central Han-
over B, & T. Co,, 339 U.S. 306, 815, 94 L. Ed. 865, 874, 70 S. Ct. 652,
658:

“It is not an accident that the greater number of cases reaching
this Court on the question of adequacy of notice have been con-
cerned with actions founded on process constructively served
through local newspapers. Chance alone brings to the attention of
even a local resident an advertisement in small type inserted in the
back pages of a newspaper, and if he makes his home outside the
area of the newspaper's normal circulation the odds that the in-
formation will never reach him are large indeed.”

In Milliken v. Meyer, supra, the personal judgment of a Wyoming
court was upheld against a resident who had been personally served in
Colorado pursuant to the Wyoming statutes which provided:

“Personal service out of state. In all cases where service may be
made by publication under the provisions of this chapter, personal
service of a copy of the summons and the petition in said action

may be made out of the state. . . .” Wyo. Comp. Stat. 1920, §
5641.

“Service by publication may be had in either of the following
cages: . . . 6. In actions where the defendant, being a resident

of this state, has departed from the county of his residence with
the intent to delay or defraud his creditors, or to avoid the service
of a summons, or keeps himself concealed with like intent.” Wyo.
Comp. Stat. 1920, § 5636.

In MecDonald v. Mabee, 243 U.S. 90, 61 L. Ed. 608, 37 S. Ct. 343, L.R.A.
1917F 458, after an action on a note was instituted against the defend-
ant in Texas, he left to establish a home elsewhere, his family remain-
ing there in the meanwhile. The defendant subsequently returned to
Texas for a short time and then established his domicile in Missouri,
The only service upon him was by publication in a newspaper once a
week for four weeks after his final departure. The court held the judg-
ment based upon such service void, but, speaking through Mr. Justice
Holmes, said:
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“Perhaps in view of his technical position and the actual pres-
ence of his family in the state, a summons left at his last and usual
place of abode would have been enough., But it appears to us that
an advertisement in a local newspaper is not sufficient notice to
bind a person who has left a state, intending not to return. To dis-
pense with personal service the substitute that is most likely to
reach the defendant is the least that ought to be required if sub-
stantial justice is to be done.” Id. at 92, 61 L. Ed. at 610, 37 3. Ct.
at 344, LR.A. 1917F at 459.

Personal service, either within or without the state, undoubtedly
affords the defendant the greatest degree of protection, for it gives him
actual notice. The defendant who leaves the state temporarily and in
good faith and is amenable, with reasonable effort, to personal service
while absent, may well argue that he is entitled to it. But a defendant
who leaves the state with the intent to defraud his creditors or to
avoid the service of process does not merit similar solicitude. 42 Am.
Jur., Process § 72 (1942); 72 C.J.S., Process § 56b (1951). See Com-
ment, Personal Jurisdiction over Absent Natural Persons, 44 Calif. L.
Rev. 737, 741. If he conceals his whereabouts well enough, he renders
personal service impossible either within or without the state. If a de-
fendant has fraudulently fled the state or successfully keeps himself
concealed therein, a plaintiff with a good cause of action may be greatly
disadvantaged and the defendant will profit from his fraud unless the
plaintiff can serve him with process by publication. Of necessity, often
no better notice can be given. No citizen and resident of a state should
be allowed, by flight, temporary absence, or concealment, to escape his
legal obligations and thwart the efforts of the courts of his state to en-
force the rights of others against him.

Skala v. Brockman, 109 Neb. 259, 190 N.W. 860, involved the validity
of service by publication under a Nebraska statute which provided for
service by publication “in all actions where the defendant, being a resi-
dent of the state, has departed therefrom, or from the county of his
residence, with intent to delay or defraud his creditors or to avoid
the service of a summons or keep himself concealed therein with like
intent.” The plaintiff sued defendant, his lessee, “for a chattel mortgage
on crops.” He alleged in his complaint and affidavit for publication that
the defendant was a resident of Cuming County; that he had departed
and absconded from the county with intent to delay and defraud the
plaintiff in the collection of the debt sued on; that he was keeping him-
self concealed with like intent and with intent to avoid service of swn-
mons 1n said action; and that it was mpossible to serve him with sum-
mons in the state. A copy of the summons was left at the defendant’s
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last known residence on the farm, and the plaintiff also served sum-
mons by publication. Two days after the completion of such service
the defendant appeared specially and moved to dismiss the action for
lack of jurisdiction of the court over his person. He averred that 5 days
before the institution of the action he had moved to Indiana with the
intention of abandoning his domicile in Nebraska and permanently re-
siding there. Upon the hearing the lower court found the facts to be
that the defendant had departed the county and state of his residence
to hinder and delay his creditors and to avoid service of summons, It
sustained the service by publication, but not the substituted service.
Upon appeal, the Supreme Court of Nebraska held that, under the
statute quoted above, an absconding resident might be served with sum-
mons by publication and that the plaintiff had fully complied with the
statutory requirement for such service.

Definitions and discussions of absconding debtors are usually found
in cases involving attachment statutes. Such definitions, however, are
equally applicable here. We have found no better exposition than the
one which appears in Stafford v. Mlls, 57 N.J.L. 574, 578, 32 Atl. 7, 8:

“An absconding debtor is one who, with intent to defeat or delay
the demands of his creditors, conceals or withdraws himself from
his usual place of residence beyond the reach of process. It is not
necessary that he depart from the limits of the state in which he
has resided. * * * But in this, as in many other matters, each
case must depend upon its own peculiar distinctive facts and cir-
cumstances, and the intent can be drawn from the acts of the
defendant. One is naturally held to have intended the results of his
own acts. * * * In one case it (evading process) may be by con-
cealment in his own house. It may consist in going from place to
place so quickly as to evade meeting with service or process any-
where. There is a limit to the creditors’ search for him, else he might
never be served with process, and no attachment would ever be
sustained. The ecreditor is bound to ascertain, if he can do so by
all natural ordinary means at hand, his debtor’s whereabouts, in
order to serve him with process, but this obligation has its limits
in reason and common sense. A debtor may, by a careful wateh of
the action of the creditors, or by information from others, elude
his creditors for an indefinite time, and yet he might produce proof
of having been seen in so many places that it would seem reason-
able that serviece of process could be made. So it can be perceived
that concealment, with intent to defeat or delay his ereditors, has
a relative significance. It must depend upon the facts of each case,
and they must be such, and of such probative force and effect, that
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the court can conclude that the debtor was eluding the service of
process; that he intended to do it, and that his conduect or conceal-
ment was such as to lead his creditors to the natural belief that he
absconds, and when this state of affairs exists the debtor becomes
subject to the writ of attachment as an absconding debtor.”

Counsel for defendant cites Bernhardt v. Brown, supra, in support of
defendant’s contention that a valid judgment may not be obtained
against a defendant served under G.S. 1-98.2(6) without attachment of
property. That case is not authoritative here. It involved the validity
of three judgments in attachment obtained in the court of a justice of
the peace against a domestic corporation whose officers could not be
found in the state. The court held the judgments void because, although
the Code of 1883, § 218(7) (the same as G.S. 1-98(8), repealed in 1953),
permitted service by publication on officers of the corporation, the Gen-
eral Assembly had failed, casus omissus, to authorize attachment of
the property of a domestic corporation in such instances. The case did
not involve the Code of 1883, § 218(2), as there was no suggestion that
the officers had absconded or concealed themselves to avoid service. Any
reference, therefore, to the necessity of attachment when proceeding
under § 218(2) was dictum.

We now come to the question whether the affidavit upon which the
order of publication was secured and those affidavits considered by the
judge upon the hearing are sufficient to support his conclusions that this
is a case falling within the terms of G.S. 1-98.2(6); and that the stat-
utory provisions relating to service by publication have been met. Plain-
tiff has not alleged that defendant has departed the state with intent
to defraud his creditors. She has alleged that he has departed the state
or, in the alternative, that he keeps himself concealed here to avoid his
creditors. As heretofore pointed out, under G.S. 1-98.2(6), the mere de-
parture of a resident from the state will not authorize service by publi-
cation In an action such as this. Plaintiff’s right to service by publica-
tion must arise, therefore, if at all, on the alternative allegation that
defendant keeps himself concealed herein to avoid service of process.

Although the weight of authority is to the contrary (see Annot.,
Sufficiency of affidavit as to due diligence in attempting to learn where-
abouts of party to litigation, for the purpose of obtaining service by
publication, 21 A.L.R. 2d 929}, yet this Court held in Brown v. Doby,
242 N.C. 462, 87 S.E. 2d 921, that an averment in the words of the
statute of the ultimate fact ‘“that, after due diligence, personal service
cannot be had within the state,” was a sufficient compliance with stat-
utory requirements without stating any of the probative, or evidentiary,
facts. Assuming that the same rule would apply to an averment of ab-
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sconding or concealment, the court must hear the evidence, find the
facts, and determine the validity of the service, when a defendant, upon
a motion to vacate an order for publication and to quash the service
based upon it, questions the sufficiency of the affidavit or evidence upon
which plaintiff proceeds or offers evidence contradicting it. Brown v.
Taylor, 174 N.C. 423, 93 S.E. 982; Cooper v. Wyman, 122 N.C. 784, 29
S.E. 947; 72 CJ.8.,, Process § 112 (1951). The affidavits before Judge
McConnell, taken as true, establish these facts: On July 17, 1960, de-
fendant was a resident of Charlotte, North Carolina. On that day a
cause of action for damages for personal injuries arose in plaintiff’s
favor against him in Iredell County. On May 4, 1961, approximately
10 months later, plaintiff brought this action in Iredell County. On May
10, 1961, and on August 14, 1961, the sheriff of Mecklenburg County
reported that defendant could not, after diligent search, be found in
Mecklenburg County. So far as the record discloses, he made no further
effort to find defendant until July 26, 1963, almost two years later. Be-
tween then and November 24, 1964, he made six additional fruitless
searches. Defendant has not renewed his North Carolina driver’s li-
cense. When, at an undisclosed date, Insurer’s adjusting firm sought
information as to his whereabouts from his mother and his mother-in-
law, one reported she had not seen him for 12 months, the other, for two
years. The address on his driver’s license was a rooming house in Char-
lotte, the operator of which told plaintiff’s counsel (also at an undis-
closed date) that defendant had departed, leaving no address, “about
6 months prior to the date affiant talked to her.” Conceding, arguendo,
that defendant’s failure to renew his North Carolina driver’s license
and the failure of the sheriff to find him in Charlotte constitute evi-
dence of his departure from the state, yet there is no averment that his
purpose in departing was to defraud creditors or avoid service of process.
Furthermore, unless the inability of counsel and the sheriff to locate de-
fendant in Mecklenburg County be held evidence of absconding or
concealment, there is no such evidence. Nothing in the affidavits sug-
gests that defendant ever knew that plaintiff intended to sue him as a
result of the accident on July 17, 1960. Compulsory liability insurance
does not connote compulsory litigation. Plaintiff made no effort to find
defendant for 10 months after the accident. There is no evidence that
defendant owed any debts of any kind or that he was having domestic
troubles. Adjusters reported no contact with his wife. We think this
evidence is insufficient to establish that defendant keeps himself con-
cealed in the state in order to avoid service of process.

Furthermore, plaintiff has not complied with the statutory require-
ments for service of process by publication. To secure an order for such
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service, in his affidavit the applicant must state, inter alia, in addition
to averring facts which show the action to be one of those specified
in G.8. 1-98.2, the name and residence of the person to be served; or, if
they are unknown, that diligent search and inquiry have been made to
discover such name and residence; and that they are set forth as par-
ticularly as is known to the applicant. G.S. 1-98.4(b) (1). “The affidavit
required to support an order for service of summons by publication is
jurisdictional. The omission therefrom of any of the essential aver-
ments on which an order for substitute service is predicated is fatal.”
Comrs. of Roxboro v. Bumpass, supra at 193, 63 S.E. 2d at 146.
Notwithstanding that the officer’s report of the accident out of which
this action arose contained defendant’s address as taken from his driv-
er's license, and that thereafter plaintiff's attorney learned of two more
addresses, the attorney’s affidavit of July 15, 1963, upon which the order
for service by publication was obtained, contains no reference to the
residence of defendant. Although it alleges that after due and diligent
search defendant cannot be found within the state and service of
process cannot be had on him within the state, there is no averment in
the words of the statute that diligent search and inquiry have been made
to discover his residence and that it is set forth as particularly as is
known to plaintiff. The supplemental affidavit made on December 3,
1964, which affidavit the judge considered in passing on a motion to
dismiss, specifically avers that neither plaintiff's counsel nor the sheriff
was able to find defendant at the address shown on his driver’s license
and that the sheriff did not find him at either of the other two addresses.
The failure to find defendant at his last known address, however, does
not eliminate the requirement that the applicant for an order allowing
service by publication should set out the residence of defendant “as
particularly as is known to the applicant.” If no address is known, or
has never been known, the applicant should so state. G.S. 1-99.2(c) re-
quires the clerk of the court, within five days after the issuance of the
order for service of process by publication, to mail a copy of the notice
“to each party whose name and residence or place of business appear in
the verified pleading or affidavit pursuant to the provisions of G. 8.
1-98.4.” After doing so he is required to make a certificate at the bottom
of his order that the notice has been duly mailed. This requirement
that the clerk of the superior court mail a notice to the party being
served by publication at the best address the applicant can furnish —
usually the last known address—1is no formal gesture of deference to
due process. As every practicing attorney and law-enforcement officer
knows, there are among certain classes those persons who would feel an
obligation to forward or deliver a letter to one being sought, but who
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would feel obliged to give a lawyer or a deputy sheriff no information
whatever as to the whereabouts of the one sought.

Failure of a party to receive a copy of the notice mailed as required
by G.S. 1-99.2(c) does not invalidate the service of process by publica-
tion. A failure to mail the notice when an address is available, however,
is a different matter. In Jones v. Jones, supra, the applicant failed to
meet the requirements of G.8. 1-984(b) (1) and (2), and the record
failed to show that the clerk of the superior court had mailed the copy
of notice as required by G.S. 1-99.2(c). This Court held “the purported
service of process by publication” to be fatally defective and the judg-
ment entered on it void. See also Harmon v. Harmon, 245 N.C, 83, 95
S.E. 2d 355, wherein a judgment was vacated for failure of the clerk
of the superior court to mail the notice.

We note other defects in plaintiff's attempt to perfect this service
by publication. The published notice to defendant, had he read it, would
have informed him that he was required to make defense not later than
September 2, 1963. It omitted, however, to inform him of the penalty
for failing to make defense. It did not include the following clause,
which is contained in the form of notice prescribed by G.S. 1-99.3: “and
upon your failure to do so the party seeking service against you will
apply to the court for the relief sought.” Had this been the only defect
in the publication procedure, the absence of the clause might not have
been fatal, but this defect is one of several.

Prior to its repeal in 1953, G.S. 1-99, in specifying the manner of
publication, required the clerk of the superior court to direct the publi-
cation of the notice “in one or two newspapers to be designated as most
likely to give notice to the person to be served.” Since the enactment
of Sess. Laws of 1953, ch. 919, § 1, codified, inter alia, as G.S. 1-99(1),
the requirement has been that the clerk make an order for service of
process by publication “in a designated newspaper, which newspaper
must be one qualified for legal advertising pursuant to G.S. 1-597.” Not-
withstanding the omission of the statutory requirement that the notice
be published in a newspaper most likely to give notice to the defendant,
due process still requires it. In lieu of personal service, publication in
the newspaper which is most likely to reach the defendant is the least
that ought to be required. Plaintiff in this case is a resident of New
York; defendant, at the time of the institution of the suit, was, ac-
cording to the complaint, a resident of Mecklenburg County. Although
the record is silent on the matter, presumably that county was also the
residence of defendant’s mother and of his mother-in-law. Nothing
gives any inkling that a notice published in Iredell County, in the
Statesville Record and Landmark, would ever come to defendant’s at-
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tention. Under the facts as they appear from the affidavits in this case
the publication should have been made in Mecklenburg County. The
dangers and abuses which could arise from the publication of process
in newspapers in localities foreign to defendant are too apparent to re-
quire comment. The purpose of publication is to give notice to the party
named in the notice. Publication in an obscure paper or one far re-
moved from any location with which defendant has ever had any con-
tact will not constitute service of summons by publication. See Webber
v. Curtiss, 104 I11. 309; Briggs v. Briggs, 135 Mass. 306. “The means
employed must be such as one desirious of actually informing the ab-
sentee might reasonably adopt to accomplish it.” Mullane v. Central
Hanover B. & T. Co., supra at 815, 94 L. Ed. at 874, 70 S. Ct. at 657,

We hold that the purported service of process by publication in this
proceeding is fatally defective for the reasons (1) that plaintiff has
neither alleged nor shown that defendant, with intent to defraud his
creditors or to avoid service of process, has departed this state, nor
shown that he is concealing himself herein with like intent; and (2)
that plaintiff has failed to satisfy the mechanies of the publication
statutes. The order denying defendant’s motion to quash the service
upon him by publication is

Reversed.

MORPUL, INC. v. MAYO KNITTING MILL, INC.
(Filed 27 August, 1965.)

[

Patents § 1—

While only a Federal Court has jurisdiction of an action involving the
construction of the patent laws, a State court has jurisdiction of an ac-
tion to enforce the payment of royalties or license fees.

2. Patents § 2—
If the means or method used by the licensee of the patent would infringe
the patent but for the license, such licensee is liable for the royalties speci-
filed in the licensing agreement.

8. Appeal and Error § 49—
Where the referee’s findings, approved by the judge, are supported by
the evidence, the only question presented on appeal is whether the facts
found support the legal conclusions of the court below.

4. Patents § 2—
Where there is no essential conflict in the evidence and the case presents
only whether the method or means used by the licensee was an application
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of prior art or was covered by the patent, the licensee’s lability for royal-
ties may be determined as a question of law.

. Pleadings § 28—
Plaintiff may recover only upon the case made out in his pleading.

o

6. Patents § 2—

Under the doctrine of equivalents, a person may not avoid liability for
the use of a patent by merely varying the details of the patented method
or by merely reversing the motion of the parts of a machine to accomplish
the same purpose, but if the desired result is achieved by another and a
non-equivalent method, no liability arises.

7. Same——

A patent must be construed with reference to the distinctive features of
the prior art, and the prior art may diminish the extent of the patent,
since the patent cannot be held to include the prior art.

8. Same—

Plaintiff’s method for elongating the stitch in knitting the cuff of socks
was by the patented method of modifying the machine by inserting an
auxiliary stitch cam or other means or apparatus to lower the needles of
the machine, Defendant obtained the same result of enlongating the stitch,
without any modification of the machine, solely by adjusting the machine
so as to raise the cylinder in the conventional way under the prior art.
Held: The patent was not upon the product, and defendant was not liable
for royalties under his license.

9, Costs § 83—
In a reference, the judge has discretion to apportion the costs. G.S. 6-
21(6).
10. Reference § 8—

Where order affirming the report of the referee is treated by the parties
as a judgment, the Supreme Court may do so in order to dispose of the
appeal, but nevertheless the cause must be remanded for judgment in ac-
cordance with the report of the referee as amended by the court.

ArpraL by plaintiff from McLaughlin, J., January 4, 1965 Civil
Session of Guirrorp (Greensboro Division).

This appeal involves two actions in contract by an assignee-licensor
against its licensee for royalties for the use of a patent.

Plaintiff is a North Carolina corporation engaged in the business of
licensing certain patents and trademarks to the hosiery industry. De-
fendant is a North Carolina corporation engaged in the manufacture
and sale of hosiery. On May 1, 1955, plaintiff and defendant entered
into a written agreement whereby plaintiff gave to defendant a non-
exclusive license to use U. S. Patents No. 2,420,771; 2,466,885; 2,473,-
677, which it owned, as well as for the use of its trademark “Morpul.”
Defendant agreed, inter alia: (1) to pay plaintiff, on or before the
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10th day of each month, 5¢ per dozen pairs of hosiery manufactured
under the foregoing patents or bearing the legends: “This is Morpur,
the Action Cuff, Reg. U. 8. Pat. Off.” and “Pat. 2420771 and other
Patents (M-100)”" (these legends were to be placed on all hosiery
manufactured or sold under plaintiff’s letters patent); (2) to comply
with specified standards of quality and construction, which standards
were applicable to all licensees of the patents, failure of licensee to
comply with these standards, within 30 days after notice, terminating
its license; (3) to submit to plaintiff for approval “each new construc-
tion of hostery” before offering it for sale; and (4) to use its best
efforts “to promote the use and develop the inventions and the trade-
mark” and to report to licensor any infringement by unlicensed persons.

In addition to the patents listed in the contract of May 1, 1955,
plaintiff acquired on or about October 23, 1959, U. S. Pat. No. 2,716,876
(the Surratt patent) and immediately notified defendant by letter that
it was privileged to use the Surratt patent upon the terms of the license
of May 1, 1955.

Plaintiff's first action was instituted on May 1, 1961, in the Greens-
boro Municipal County Court. The complaint alleges merely that de-
fendant is obligated by contract to pay plaintiff royalties upon the
sale of hosiery covered by plaintiff’s patents and that, upon sales and
shipments made prior to and including May 31, 1960, defendant owes
plaintiff $2,962.50. Defendant admitted a contract to pay plaintiff
royalties upon the sale and shipment of hosiery covered by its patent,
but denied that it owed plaintiff any sum under the contract. The
judge of the Municipal County Court rendered judgment on November
20, 1961, in favor of plaintiff for the amount prayed, and defendant ap-
pealed to the Superior Court.

On May 7, 1963, plaintiff filed an action against defendant in the
Superior Court for royalties allegedly due for sales during the period
June 1, 1960 — March 31, 1963. In its second action plaintiff alleges:

Defendant has employed the Surratt patent in the manufacture of
styles 825, 826, 530, and 840 and has, from time to time, used plain-
tiff’s trademark “Morpul” on style 565. Use of the Surratt patent con-
sisted of employing an auxiliary stitch cam on defendant’s machines,
“except that auxiliary stitch cams have been omitted on some ma-
chines,” and the same results obtained “by elevating the needle eylinder
relative to the sinkers.” Defendant’s methods of knitting the styles of
socks in question “consisted of the sequences of knitting steps recited
in plaintiff’s Surratt patent.” As a result of this use of the Surratt
patent, for the period May 31, 1960 — March 31, 1963, under the terms
of the 1955 contract between them, defendant owes plaintiff $21,645.17,
with interest.
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Answering, defendant admitted its obligation to pay plaintiff the
royalties specified in the contract for all hosiery manufactured and de-
livered under the patent license. It denied, however, that it had ever
actually “infringed” or used the Surratt patent in the manufacture of
style numbers 825, 840, 530, and 565, but admitted that in 1959, when
it first began to produce these styles, it marked them with transfers
which had been ordered in conformity with the contract of May 1,
1955; that when it realized these styles “were being marked with the
identification symbol number ‘M-100, this was discontinued” and the
styles were thereafter marked with “Ezy-Doz-It” transfers. Defendant
averred that since May 31, 1960, it had not marked styles 530, 565, 825,
and 840 with any legend, number, or symbol identified with plaintiff.

The Superior Court consolidated the two cases for trial and entered
an order of compulsory reference naming Mr. J. A. Kleemeier, Jr,,
referee, who heard the evidence of both parties and thereafter made
his findings of fact and conclusions of law. His findings of fact and
his conclusions of law are hereinafter summarized:

Immediately after the receipt of plaintiff’s letter of October 23, 1959,
authorizing it to use the Surratt patent, defendant did use it in the
manufacturing of sock styles 505 and 507. For this use it has paid and
continues to pay the royalties specified in the licensing contract. The
hosiery involved in this action is five styles of men’s socks, defendant’s
numbers 565, 840, 825, 826, and 530. A declining market for styles 505
and 507 caused defendant to begin manufacturing the sock styles in
controversy, for which latter styles it has paid plaintic no royalties.
These socks have long, elastic, mock-rib cuffs containing stitches sub-
stantially longer than those in the plain-knit foot. In the knitting
process elastic yarn is laid in front of alternate stitches. In making
these socks defendant did not use the combed cotton yarn required for
hosiery manufactured under plaintiff’s patent and trademarks.

Prior to May 31, 1960, the period covered by the first suit, defend-
ant manufactured and sold at least 42,902 dozen pairs of crew socks
upon which it imprinted the trademark “Morpul,”’ plaintiff’s patent
No. 2420,771, or the identification symbol which plaintiff had given
defendant or another of its licensees. As to these socks the referee con-
cluded that, under the contract, defendant was liable to plaintiff for
the specified royalties whether the hosiery contained any of the “li-
censed patented inventions” or not, and that defendant owed plaintiff
the sum of $2,145.10, with interest on the varying amounts comprising
that total from the specified dates. Plaintiff did not except to this
finding and conclusion.

Since June 1, 1960, defendant has manufactured and shipped 431,-
8025 dozen pairs of sock styles 825, 826, 840, 530, and 565. None of
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these were imprinted with any marking identified with plaintiff's
patents, trademark, or license. (Defendant controverts plaintiff’s con-
tention that in the manufacture of these styles it employed the means
or methods disclosed by the Surratt patent, and this is the one question
raised by the pleadings.)

The letters issued to Julian H. Surratt for his patent begin: “This
invention relates to circular knitting machines and, more especially,
to an improved method and apparatus for producing elastic fabrie such
as hosiery.” It states one of its objectives as being:

“. .. to provide an improved method and apparatus, for making

elastic fabric wherein an elastic strand is laid in in front of some
of the needles or alternate needles and in back of the other needles
and the inelastic or body yarn is fed to the needles by the conven-
tional fingers at the throat plate. Immediately past the throat
plate, the needles are lowered to a position substantially lower than
the position to which they are normally lowered during the form-
ing of normal stitches so that although the stitches are then drawn
over the body portions of the sinkers, very elongated loops are
formed thus resulting in a fabric which can be stretched to a much
greater extent than conventional fabrics where the elastic yarn
is laid in and the needles are lowered only to their normal lowered
position in a stitch-forming operation.”

Another objective is to provide:

“ .. an auxiliary stitch cam with pattern controlled means for

moving the auxiliary stitch cam into and out of operative posi-
tion below one of the conventional stitch cams. The auxiliary
stitch cam, when in operative position, serves as an extension to
the lower portion of the conventional stitch cam. Thus, during the
knitting of elastic portions of a stocking or other tubular fabrie,
the auxiliary stitch cam moves the needles to an abnormally low-
ered position during the forming of the stitches to form very elon-
gated loops with the body yarn as it is drawn over the body por-
tions of the sinkers and, during plain knitting of inelastic portions
of a stocking or other tubular fabrie, the auxiliary stitch cam is
withdrawn from operative position so the ncedles are lowered by
the corresponding conventional stitch cam to the normal lowered
position to draw stitches of normal length over the body portions
of the sinkers.”

“(T)he Surratt patent claims in issue, namely, Claims 7 and 9
through 14, expressed in terms of apparatus in Claim 7 and in
terms of method in Claims 9 through 14, is the combination in the
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operation of a circular knitting machine of knitting with body
varns, feeding an elastic strand to the body yarn in advance of
knitting, and lowering the knitting machine needles to an ab-
normally low or substantially lower position or level as compared
with the position or level to which they are lowered during ordi-
nary knitting, to form elongated body yarn loops or stitches.

“The sole apparatus claim of the Surratt Patent in issue, Claim 7,
recites this patented invention in terms of means for manipulating
the knitting machine needles, sinkers and feed fingers, including
means for lowering the needles to an abnormally low level as com-
pared to the level to which they are normally lowered during ordi-
nary knitting to produce very elongated loops with the elastic
strand laid in front of alternate body yarn loops and in back of
the others.”

Although claim 7 makes no mention of the auxiliary stitch cam referred
to in the statement of the patent’s objectives, the evidence reveals that
this is the only apparatus by which Surratt lowered the needle to ac-
quire the elongated stitch.

“The method claims of the Surratt Patent in issue, Claims 9
through 14, define this patented invention in terms of method
steps, including the step of lowering the needles to a substantially
lower than normal level (Claims 9, 10, 13 and 14) or to an ab-
normally low level as compared to the position or level to which
they are lowered during ordinary knitting (Claims 11 and 12) to
draw relatively elongated loops or stitches of greater than normal
length from the body yarn. In addition, some of these claims re-
cite raising of the needles after feeding of the elastic strand to
cause the needle latches to pass above the elastic strand, resulting
in the elastic strand being laid in the body yarn loops, but the
other method claims are not limited to laying in the elastic
strand.”

Defendant did not use the auxiliary stitch cam disclosed by the Surratt
patent in the manufacturing of the sock styles here involved. These
styles were manufactured:

“ .. on circular knitting machines of the Scott and Williams B-
5 type. Each of these styles had an elastic mock-rib top portion
and a plain knit foot portion. In knitting the mock-rib top portion
of each style the knitting machine was operated to feed an elastic
strand and two ends of body yarn to the knitting machine needles
with the elastic strand fed in advance of the body yarn feed and
with the needles manipulated to lay the elastic strand in the body
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yarn without forming stitches in the elastic strand. The body yarn
was engaged in the hooks of the needles and drawn over the body
portions of the sinkers to form stitches upon downward movement
of the needles. The movement of the needles to draw the stitches
was controlled by stationary stitch cams (and the body yarn
stitehes in knitting the top portion were formed slightly longer
than in the foot portion) by raising the needle cylinder, which
effected a raising of the sinkers supported on the cylinder to in-
crease the distance between the position of the yarn on the sinkers
and the hooks of the needles, causing the needles to draw loops or
stitches of body yarn longer than those drawn during ordinary
knitting. The needles did not shift with the cylinder (but were re-
tained in their normal fixed vertical path by stationary cams).
Shifting of the needle cylinder vertically was effected in a con-
ventional manner, without any additional attachment, and as
commonly performed on conventional Scott and Williams B-5
machines of the type disclosed in Scott United States Patent
Number, 1,152,850, issued September 7, 1915, and on various other
types of Scott and Williams circular knitting machines, such as
types K, KN and others.”

In brief summary, under the Surratt patent an elongated stitch is
obtained by means of an auxiliary stitch cam, which causes the needles
to be lowered to a level below that to which they are lowered during
the knitting of stitches of normal length. The Mayo machines have no
means of abnormally lowering the needles. The cams remain stationary.
and the elongated stitches in the cuff portion of the socks in controversy
are made by raising and lowering the cylinder of the B-5 knitting ma-
chines, a method employed in knitting machines since 1915. According
to the evidence, this is done without any modification of the pins which
raise the cylinder. The stitch length can be controlled within the limits
of the machine, and the method described in Claim 7 of the Surratt
patent (“and means for lowering the needles to abnormally low level”)
is not employed. The raising of the needle cylinder does not affect the
position of the needles, which move in the same path on the same place
regardless of the movement of the eylinder. Both the Mayo and the
Surratt methods get the elongated stitch by increasing the distance be-
tween the needle hooks and the position of the body yarn on the sinkers,
and the end result, or product, might be indistinguishable.

Upon the undisputed fact, the referee found, both in his findings of
fact and in his conclusions of law, that none of the socks in contro-
versy in the second suit were manufactured under the Surratt patent or
under any other patent listed in the license agreement of May 1, 1955;
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that the Surratt and the Mayo means and methods produced substan-
tially the same results, but the Mayo method of raising the needle
cylinder to obtain elongated stitches in the cuff of the socks was not an
equivalent of any of the means or methods disclosed by the Surratt
patent, nor was it a mere inversion or reversal of the motion of elements
contained in the means or methods disclosed by the Surratt patent. He
found, therefore, that plaintiff is entitled to recover nothing in the
second action.

Plaintiff filed exceptions to the report and waived its reservation of
jury trial. By consent, Judge McLaughlin heard the arguments upon
the exceptions and considered the evidence and briefs of the parties.
He adopted both the referee’s findings of fact and his conclusions of
law, with one exception. He modified the assessment of costs by direct-
ing that the costs of the reference be allocated 4 to defendant and 24
to plaintiff, the referee having allocated 14 the costs to each party,

From the judgment of the Superior Court affirming the referee’s re-
port, plaintiff appealed.

David Rabin, McNeill Smith and Jack Floyd for plaintiff appellant.

McLendon, Brim, Holderness & Brooks by Thornton H. Brooks;
Bridgers, Horton & Britt by H. Vinson Bridgers; and B. B. Olive for
defendant appellee.

Suare, J. “Only a Federal Court has jurisdiction to consider an
action involving the construction of the patent laws, the validity of a
patent, or questions of infringements. (Citations.) * * * But not every
case involving rights conferred by the patent laws is beyond the juris-
diction of state courts. When the action is brought on a contract, or in
tort, with respect to the exercise of a patent right the state court has
jurisdiction (citations); or to enforce the payment of royalties or li-
cense fees, 40 Am. Jur., 653.” Coleman v. Whisnant, 225 N.C. 494, 499,
35 S.E. 2d 647, 651. See Annot., Jurisdiction of state court over actions
involving patents, 167 A.L.R. 1114, 1123.

Infringement of a patent is an unauthorized use of it. Black’s Law
Dictionary 920 (4th Ed., 1957). Plaintiff here does not sue for infringe-
ment, as it had authorized defendant to use the patent in question;
and defendant, being a licensee, is estopped to assert the invalidity of
the patent. Freeman v. Altvater, 66 F. 2d 506 (8th Cir.). Plaintiff sues
for the royalties which defendant agreed to pay if it made use of the
patent. As the referee pointed out, however, whether the means or
method used by a licensee would infringe the patent but for the license
determines whether such means or method is covered by the license.
Although defendant, as licensee, cannot use “the state of the art” to



N.C] SPRING TERM, 1965. 265

Morpur, Inc. v. KN1rTiNG MILL.

destroy the patent, yet “the state of the art may be used to construe
and narrow the claims of the patent, conceding their validity. The
distinction may be a nice one but seems to be workable.” Freeman v.
Altvater, supra at 507.

The findings of fact of the referee, approved by the judge, are con-
clusive on appeal if there is any competent evidence to support them.
Murphy v. Smith, 235 N.C. 455, 70 S.E. 2d 697. A careful examination
of the record discovers that the referee’s findings here are supported by
such evidence and that, in essential part, the evidence is not in con~
flict. The only question, therefore, is whether the facts found support
the legal conclusion that the Mayo method of producing the sock styles
in question is covered by the Surratt patent.

“In United States v. Esnault-Pelterie, 303 U.S. 26, 30, 58 S. Ct.
412, 414, 82 L. Ed. 625, the Supreme Court said: * * * where,
with all the evidence before the court, it appears that no substan-
tial dispute of fact is presented, and that the case may be deter-
mined by a mere comparison of structures and extrinsic evidence
is not needed for purposes of explanation, or evaluation of prior
art, or to resolve questions of the applications of descriptions to
subject-matter, the questions of invention and infringement may
be determined as questions of law.” Sbicca-Del Mac v. Milius
Shoe Co., 145 F. 2d 389, 396 (8th Cir.).

The other questions debated in the briefs, (1) whether defendant
has estopped itself by its original use of plaintiff’s trademark and patent
number to deny liability for the royalties in suit, and (2) whether de-
fendant has breached its contract to promote the trademark and the
use of defendant’s patents and thereby rendered itself liable for royal-
ties, are not raised by the pleadings. “A plaintiff cannot make out a
case which he has not alleged.” Calloway v. Wyatt, 246 N.C. 129, 133,
97 S.E. 2d 881, 884.

One does not avoid liability for the use of the method of a patent
by varying the details of the method or of its apparatus. Lever Bros.
Co. v. Procter & Gamble Mfg. Co., 139 F. 2d 633 (4th Cir.). Neither
a reversal of the motion of parts of a machine to accomplish the same
purpose, Wachs v. Balsam, 38 F. 2d 50 (2d Cir.); Reece Button-Hole
Ma. Co. v. Globe Button-Hole Ma. Co., 61 Fed. 958 (1st C.C.A.), nor
a shifting from the horizontal to the vertical without change of fune-
tion, International Banding Mch. Co. v. American Bander Co., 9 F. 2d
606 (2d Cir.), will avoid infringement. Thus, if defendant has achieved
the mock-ribbed, laid-in elastic cuff by a method equivalent to that of
plaintiff, than it is liable; if it has achieved the same result by an-
other, non-equivalent, method, it is not liable for the royalties in suit.
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The Surratt patent is not on a product, but on a process which uses an
apparatus. It does not purport to arrogate the result.

The doctrine of equivalents in the law of patents evolved to prevent
the pirating of an invention by minor variations,

“The essence of the doctrine is that one may not practice a fraud
on a patent. * * * The wholesome realism of this doctrine is
not always applied in favor of a patentee but is sometimes used
against him. Thus, where a device is so far changed in prineiple
from a patented article that it performs the same or a similar
function in a substantially different way, but nevertheless falls
within the literal words of the claim, the doctrine of equivalents
may be used to defeat the patentee’s action for infringement.
Westinghouse v. Boyden Power Brake Co., 170 U.S. 537, 568, In
its early development, the doctrine was usually applied in cases
involving devices where there was equivalence in mechanical com-
ponents. * * * Today the doctrine is applied to mechanical or
chemical equivalents in compositions or devices. * * * What con-
stitutes equivalency must be determined against the context of the
patent, the prior art, and the particular circumstances of the case.
Equivalence, in the patent law, is not the prisoner of a formula
and is not an absolute to be considered in a vacuum.” Graver
Tank Co. v. Linde Avr Prod. Co., 339 U.S. 605, 608, 94 L. Ed. 1097,
1102, 70 8. Ct. 854, 856.

The doctrine originated in Winans v. Denmead, 56 U.S. (15 How.) 330,
14 L. Ed. 717,

It appears from the face of the Surratt patent, as well as from the
evidence, that it is not a pioneer patent, but merely an improvement
on the prior art. The same product was obtainable by means of the
prior art, indeed by means of older patents owned by plaintiff and in-
cluded in the license agreement of May 1, 1955. Under these circum-
stances, the patent would, as a general rule, on an issue of infringe-
ment, be given a narrow construction. Miller v. Eagle Manufacturing
Co., 151 U.S. 186, 38 L. Ed. 121, 14 8. Ct. 310, but, as between licensor
and licensee, the courts will give to the elaims of the patent in suit as
liberal an interpretation as can be justified. Nevertheless, a licensee is
not, estopped to show the limits of the licensed patent by evidence of the
prior art or by any other relevant fact. Freeman v. Altvater, supra.

Although the evidence with reference to the language of the Morpul
and the Mayo methods is not in dispute, the conclusions of the patent
experts who interpreted them are in dispute. Mr. Paul Bell, whom the
referee found “to be qualified as an expert in the area of patent claim
interpretation,” testified for plaintiff that “the Mayo method appears



N.C] SPRING TERM, 1965, 267

Morpur, INc. ». KNITTING MILL.

to be the same as the Surratt method” in that it simply reversed two
or more mechanical parts. In both methods the elongated stitch is ob-
tained by increasing the distance between the needle hooks and the
position of the body yarn on the sinkers. The application for Surratt’s
patent was prepared in the office of Mr. Bell, who was then “aware of
the fact that circular knitting machines were capable and were on the
market for producing longer stitches in various portions of the circular
knit fabric.” One of defendant’s witnesses said that the Mayo method
of raising the cylinder, the conventional way of lengthening the stitch,
is “old in the art”; that the apparatus and method in the Surratt
patent are conventional, except for the lowering of the needles by means
of the auxiliary stitch cam. Mr. Dalbert U. Shefte, whom the parties
stipulated to be “a patent attorney, qualified to interpret patents,”
testified for defendant that, in his opinion, the Mayo method does not
come under the Surratt patent because it is limited “to an auxiliary
stitch cam or other means for abnormally lowering the needles,” and
the Mayo machines do not use the auxiliary cam or any other means
for lowering the needles. “The Surratt patent,” he testified, “contains
apparatus and method claims. It is not based upon obtaining an elon-
gated stitch, but on abnormally lowering the needles.”

Mr. Julian H. Surratt, the inventor to whom the patent was issued,
testified that he brought forth his “invention” for the purpose of pro-
ducing a sock of the type Morpul then had on the market, “but only
doing it in a different way.” At that time the Morpul method, under
the Crawford patent, was to pass the body of the yarn over the nib, or
high portion, of the sinker. When Mr. Surratt sold his patent to
Morpul, he did not reserve a license to himself. Nevertheless, he is now
manufacturing socks with moeck-ribbed tops containing laid-in rubber.
He said that the Mayo machines which manufactured the socks in con-
troversy do not operate according to his patent. He explained: When
the auxiliary cam of his patent is out of action, the distance between
the platform of the sinker and the needle hook is the normal distance,
which determines the length of the stitech in the foot portion of the
sock, but “when the auxiliary cam is actuated the needle is lower rela-
tive to the top of the sinker and that distance is the determining factor.”
Although claim 7 of the Surratt patent does not specify the particular
“means of lowering the needles to an abnormally low level as compared
to the level to which they are normally lowered during ordinary knitting
to produce very clongated loops with the elastic strand laid in front of
alternate loops and in back of others,” both the specifications in the
patent and the evidence interpreting the patent establish it beyond a
peradventure that no means other than the auxiliary stitch cam have
ever been attempted in connection with the Surratt patent.
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The essence of the Surratt patent is the insertion of the auxiliary
stitch cam (or some other, presumably possible but unidentified,
“means”) into the machine. Mr. Surratt said, “As far as I know, all
that I used to draw the abnormally elongated stitch was the auxiliary
stitch cam.” The auxiliary stitch cam — or some other, similar appa-
ratus which must be inserted into a circular knitting machine —is
clearly what differentiates the Surratt patent from the prior art. The
patent must be referred to the distinctive features of the prior art, even
as against a licensor, and the patent will not be held to include the
prior art. Had defendant used the auxiliary stitch cam or inserted any
other means or apparatus into its Scott and Williams B-5 circular
knitting machines, by which means or apparatus the needles were low-
ered to an abnormally low level to produce an elongated stitch, it
would have used the patent. But this it has not done. It has not, there-
fore, “infringed.” Leader Plow Co. v. Bridgewater Plow Co., 237 Fed.
376 (4th C.C.A.). It has merely used standard machines, known to the
industry for 50 years, and, without adding attachments of any kind,
has attained the elongated stitch. Surely, under these circumstances, it
ought to be able to use its machine to make any stitch of which the
machine is capable, without incurring liability to the owner of a patent
whose apparatus and method are not used. Obviously, the Scott and
Williams B-5 machine, patented for 50 years, is capable, by means of
adjustment, not modification, of doing what defendant is doing. “It is
the use of the whole of that which a purchaser buys when the patentee
sells to him a machine. . . .” 40 Am. Jur., Patents § 152 (1942). How
could we say that defendant is using plaintiff’s patent by using, in an
unmodified way, a machine long since patented by another? Where, as
in textiles, “the cross-lights of the prior art,” Wachs v. Balsam, supra
at 51, are many, a later patent cannot so easily diminish an earlier one.
It is just the other way around. We concur with the referee and the
judge below that, notwithstanding that it is plaintiff’s licensee, defend-
ant and has not used the Surratt patent, during the period of the second
suit; and we affirm their conclusions of law.

The division of the costs of the reference was within the judge’s dis-
cretion. G.S. 6-21(6). We note, however, that Judge McLaughlin, with
the exception of the one item of cost, merely affirmed, ipsis verbis, the
referee’s report, without entering any judgment upon it. G.S. 1-194;
G.S. 1-195. But the parties have treated his order as a judgment, and,
to dispose of the appeal, so do we. The case is remanded to the Su-
perior Court for judgment in accordance with the report as amended
by Judge MecLaughlin.

Remanded for judgment.
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1. Negligence § 26—

Since the burden of proof on the issue of contributory negligence is upon
defendants, a motion for judgment of involuntary nonsuit upon that
ground should be allowed only when plaintiff's evidence, considered alone
and taken in the light most favorable to him, together with all inferences
favorable to him which may reasonably be drawn therefrom, so clearly
establishes the defense that no other conclusion can reasonably be drawn.

2. Negligence § 11—
It is not necessary that contributory negligence be the sole proximate
cause of the injury in order to bar recovery, it being sufficient for this
purpose if it be one of the proximate causes thereof.

8. Automobiles § 41g—
Evidence permitting a reasonable inference that the driver of a vehicle
along a dominant highway having a speed limit of 55 miles per hour drove
at a speed of some 60 miles per hour and entered an intersection with a
servient highway without reducing speed, is sufficient to be submitted to
the jury on the issue of negligence. G.S. 20-141(a, b, c).

269
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4, Automobiles § 7—

A motorist is required to keep a reasonable lookout in his direction of
travel and is charged with having seen what he would have seen had he
looked.

5. Automobiles § 17—

A motorist on a dominant highway does not have an absolute right of
way but is under duty not to exceed a speed which is reasonable and
prudent under the circumstances, and the duty to keep his vehicle under
control, to keep a reasonably careful lookout, and to take such action as
an ordinarily prudent person would take to avoid colliding with persons
or vehicles npon the highway; nevertheless when he sees that a motorist
has stopped his vehicle on the servient highway before entering the inter-
section, he may assume until the last moment that such motorist will not
enter the intersection directly in his path of travel.

6. Automobiles § 41a—

In order to make out his case, plaintiff must introduce evidence tending
to show negligence on the part of defendant and also that such negligence
was a proximate cause of the accident.

7. Automobiles § 42g-—

Plaintiff’s own evidence tending to show that his intestate, driving
along a servient highway, brought his vehicle to a stop at a point where
he had a clear view of the dominant highway to his left for at least a
quarter of a mile, that intestate then drove into the intersection at a speed
of less than five miles per hour and was struck by defendant’s car when
intestate had driven some four or five feet into the intersection is held to
disclose contributory mnegligence as a matter of law on the part of intestate.

8. Automobiles § 37—

This action involved a collision at an intersection between vehicles
driven respectively by plaintiff’s intestate and defendant. There was no
contention that traffic on the road was in any way a factor in causing the
collision. Held: Testimony of a third driver as to his speed in approaching
the intersection and concerning the absence of traffic meeting him, is ir-
relevant and was properly excluded,

9. Appeal and Error § 41~

The exclusion of evidence which is merely accumulative and, moreover,
would have further supported the judgment of nonsuit cannot be held
prejudicial on plaintiff’s appeal.

ArpeaL by plaintiff from Copeland, S.J., March 1965 Special Ses-
sion of PASQUOTANK.

Action for wrongful death. The complaint alleges that in the late
afternoon or early evening of January 25, 1964, a 1951 Ford automobile,
driven by the plaintiff’s intestate, north on Road No. 1139 (Body
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Road), and a 1964 Chevrolet automobile, owned by the defendant
Clarence C. Byrum as a family purpose automobile and driven, as
his agent, by his minor son, the defendant Clarence Byrum, east on
Road No. 1152 (Halstead Boulevard), collided at a right angle inter-
section of the two roads in Pasquotank County and that, as a result
of the collision, the plaintiff’s intestate sustained bodily injuries from
which he died five days later without regaining consciousness. It al-
leges that the minor defendant was negligent in that he drove at a
speed of 60 miles or more per hour which was greater than was rea-
sonable under the prevailing conditions; did not decrease his speed
when approaching the intersection; did not keep a proper lookout and
did not yield the right of way to the automobile driven by the plain-
tiff’s intestate, who, having first stopped in obedience to a stop sign,
was proceeding slowly into the intersection; and that such negligence
was the proximate cause of the collision and of the death of the plain-
tiff’s intestate.

The answer denies all allegations of negligence on the part of the de-
fendants and alleges that, if they were negligent in any respect, the
plaintiff’s intestate was guilty of contributory negligence in entering the
intersection without bringing his automobile to a stop in obedience to
the stop sign facing him, in failing to yicld the right of way to the
automobile driven by the minor defendant and in failing to keep a
proper lookout, all of which is denied in the reply filed by the plaintiff.

At the conclusion of the evidence offered by the plaintiff, the court
entered judgment as of nonsuit, from which the plaintiff appeals, as-
signing as error the granting of the motion therefor and the sustaining
of objections to certain evidence offered by the plaintiff.

John H. Hall for plantiff appellant.
LeRoy, Wells & Shaw for defendant appellees.

Laxe, J. Since the burden of proof on the issue of contributory
negligence is upon the defendants, a motion for judgment of involuntary
nonsuit upon that ground should be allowed only when the plaintiff’s
evidence, considered alone and taken in the light most favorable to
him, together with all inferences favorable to him which may reason-
ably be drawn therefrom, so clearly establishes the defense that no
other conclusion can reasonably be drawn. Cowan v. Transfer Co., 262
N.C. 550, 138 S.E. 2d 228; Waters v. Harris, 250 N.C. 701, 110 S.E. 2d
283; Johnson v. Thompson, 250 N.C. 665, 110 S.E. 2d 306; Morrisette
v. Boone Co., 235 N.C. 162, 69 S.E. 2d 239; Strong’s N, C. Index, Neg-
ligence, § 26, and cases there cited.
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Contributory negligence by the plaintiff’s intestate which is one of
the proximate causes of his death is a bar to the plaintiff’s recovery of
damages therefor. Scott v. Telegraph Company, 198 N.C. 795, 153 S.E.
413. It is not necessary that the negligence of the plaintiff’s intestate
be the sole proximate cause. Badders v. Lassiter, 240 N.C. 413, 82 S.E.
2d 357.

Consequently, the judgment below must be affirmed if the evidence,
considered in the light most favorable to the plaintiff, together with all
inferences favorable to him which may reasonably be drawn there-
from, either (1) fails to show any negligence on the part of the minor
defendant which was one of the proximate causes of the collision and
resulting death of plaintiff’s intestate; or (2) affirmatively shows, so
clearly that no other conclusion can reasonably be drawn therefrom,
that the plaintiff’s intestate was negligent in the operation of the Ford
automobile in one or more of the respects alleged in the defendants’
answer and that such negligence by him was one of the proximate
causes contributing to his own death. Ramey v. R. R., 262 N.C. 230,
136 S.E. 2d 638; Williamson v. Randall, 248 N.C. 20, 102 S.E. 2d 381;
Edwards v. Vaughn, 238 N.C. 89, 76 S.E. 2d 859; Lyerly v. Griffin, 237
N.C. 686, 75 S.E. 2d 730; Matheny v. Motor Lines, 233 N.C. 673, 65
S.E. 2d 361.

The evidence, all of which was introduced by the plaintiff, when so
considered with all inferences in his favor reasonably drawn there-
from, shows:

Shortly after 5 p.m., on January 25, 1964, the 1951 Ford, driven by
the plaintiff’s intestate, and the 1964 Chevrolet, driven by the minor
defendant, collided in the right angle intersection of Body Road (Rural
Paved Road No. 1139) and Halstead Boulevard (Rural Paved Road
No. 1152) in Pasquotank County. Plaintiff’s intestate was driving
north on Body Road, the servient highway. The minor defendant was
driving east on Halstead Boulevard, the dominant highway. The sky
was cloudy and there had been a heavy rain some two hours earlier.
Neither car had its lights on. The intersection is in open country and
the maximum speed limit on Halstead Boulevard is 55 miles per hour.
An official State Highway stop sign was erected at the intersection fac-
ing the plaintiff’s intestate, on his right side of Body Road, as he ap-
proached the intersection, with which he was familiar. On the south
side of Halstead Boulevard (the minor defendant’s right), some 600
feet west of the intersection, there was an official State Highway sign
warning that there was an intersection ahead.

Each driver was accompanied by one male passenger. Plaintiff’s in-
testate and his passenger, Richard McGraw, who was sitting in the
right front seat of the Ford, were both knocked unconscious by the
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force of the collision. Plaintiff’s intestate died five days later, without
ever regaining consciousness, from injuries received in the collision.
MecGraw had been drinking from a bottle of whiskey which he had in
the automobile, but plaintiff’s intestate had not drunk any of it and
was not under the influence of intoxicating liquor.

As the plaintiff’s intestate approached the intersection he stopped
beside the stop sign. There is no evidence as to whether he looked in
either direction along Halstead Boulevard or, if he did, what he saw.
A motorist stopped at that point could see to his left (the direction
from which the minor defendant approached) for at least a quarter of
a mile along Halstead Boulevard. McGraw looked to his right and saw
no approaching traffic, but before he had time to look to his left, plain-
tiff’s intestate started into the intersection at a speed less then five
miles per hour. When about half the length of the Ford automobile
had gotten into the intersection the collision occurred. McGraw never
saw the Chevrolet driven by the minor defendant before the collision.

The glass in the left front window of the Ford, driven by the plain-
tiff’s intestate, had been partially broken out before the collision and
a piece of cardboard was fastened by tape over the hole, but the win-
dow was rolled three-fourths of the way down so that the cardboard
did not obstruct the view.

The most extensive damage to the Ford was at the left fender and
left front door. The most extensive damage to the Chevrolet, driven by
the minor defendant, was at the right front. Debris, including glass and
metal fragments, was found in the intersection three feet from the
south edge of Halstead Boulevard (the side from which plaintiff’s
intestate entered the intersection). There were no tire marks west or
south of that point. Tire marks, indicating sideways movement of the
TFord to its right, extended 132 feet from the debris, across a triangular
traffic island five inches in height, to where the Ford came to rest in
the ditch on the north side of Halstead Boulevard, east of Body Road.
The Chevrolet, driven by the minor defendant, came to rest in the
same ditch 139 feet from the point where the debris lay in the inter-
section, tire marks running to it from that point.

The minor defendant stated to the investigating patrolman that he
“could have been” driving at least 60 miles per hour and that he first
realized there was something in front of him when he got right at the
intersection and “saw something black and sparks.”

From the evidence it is a reasonable inference, though not a neces-
sary one, that as he approached and entered the intersection the minor
defendant was, as alleged in the complaint, driving the Chevrolet at a
speed in excess of 55 miles per hour and in excess of the maximum speed
which would have been reasonable and prudent under the conditions
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then prevailing, and failed to reduce his speed in approaching and en-
tering the intersection. If so, he was driving in violation of the statute,
G.8. 20-141(a, b, ¢), and was guilty of negligence. Rouse v. Jones, 254
N.C. 575, 119 S.E. 2d 628.

It is also a reasonable but not a necessary inference from this evi-
dence that the minor defendant, as he approached and entered the in-
tersection, did not keep a reasonable lookout in the direction in which
he was traveling, as he was under a duty to do. Rhyne v. Bailey, 254
N.C. 467, 119 S.E. 2d 385; Wall v. Bairn, 222 N.C. 375, 23 S.E. 2d 330.
A motorist who does not keep such a lookout is nevertheless charged
with having seen what he could have seen had he looked, and his lia-
bility to one injured in a collision with his vehicle is determined as it
would have been had he looked, observed the prevailing conditions and
continued to drive as he did.

However, even though the inference be drawn that the minor de-
fendant did not maintain a proper lookout as he approached the inter-
section, the evidence of the plaintiff necessarily leads to the conclu-
sion that, had he done so, he would have seen the Ford, driven by the
plaintiff’s intestate, approach the intersection on Body Road and come
to a complete stop, as he was required to do by the statute in view of
the State Highway stop sign duly erected and facing him. G.S. 20-158.
When the plaintiff’s intestate again put the Ford in motion, he pro-
ceeded not more than half the length of his car into the intersection
before the collision occurred. The necessary inference is that when the
plaintiff’s intestate moved forward into the intersection from the south,
the Chevrolet, driven by the minor defendant, was so near to the west
side of the intersection that the plaintiff’s intestate was required by the
statute to yield the right of way and not to enter the intersection until
the Chevrolet had passed. G.8. 20-158. Primm v. King, 249 N.C. 228,
106 S.E. 2d 223; Matheny v. Motor Lines, supra.

“The driver on a favored highway protected by a statutory stop
sign does not have the absolute right of way in the sense he is not
bound to exercise care toward traffic approaching on an intersecting
unfavored highway. It is his duty, notwithstanding his favored posi-
tion, to observe ordinary care, that is, that degree of care which an
ordinarily prudent person would exercise under similar circumstances.
In the exercise of such duty, it is incumbent upon him in approaching
and traversing such an intersection (1) to drive at a speed no greater
than is reasonable and prudent under the conditions then existing, (2)
to keep his motor vehicle under control, (3) to keep a reasonably
careful lookout, and (4) to take such action as an ordinarily prudent
person would take in avoiding collision with persons or vehicles upon
the highway when, in the exercise of due care, danger of such collision
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is discovered or should have been discovered.” Blalock v. Hart, 239
N.C. 475, 80 S.E. 2d 373.

Nevertheless, “the operator of an automobile, traveling upon a
designated main traveled or through highway and approaching an in-
tersecting highway, is under no duty to anticipate that the operator of
an automobile approaching on such intersecting highway will fail to
stop as required by the statute, and, in the absence of anything which
gives or should give notice to the contrary, he will be entitled to assume
and to act upon the assumption, even to the last moment, that the
operator of the automobile on the intersecting highway will act in
obedience to the statute, and stop before entering such designated
highway.” Hawes v. Refining Co., 236 N.C. 643, 74 S.E. 2d 17; Blalock
v. Hart, supra; Scott v. Darden, 259 N.C. 167, 130 S.E. 2d 42. It is
even more reasonable for him to assume until the last moment that a
motorist on the servient highway who has actually stopped in obedi-
ence to the stop sign will vield the right of way to him and will not
enter the intersection until he has passed through it.

It is not enough for the plaintiff to show that the minor defendant
was negligent in driving at an excessive speed, in failing to reducc his
speed as he approached and entered the intersection, or in failing to
maintain a reasonable and proper lookout. The burden is also upon the
plaintiff to prove that such negligence by the minor defendant was one
of the proximate causes of the collision and of his intestate’s death.
The plaintiff’s evidence shows that his intestate, after first coming to a
stop in obedience to the stop sign, drove into the intersection when the
automobile of the defendants was so near to it that a collision was a
virtual certainty. It might well be concluded that this was the sole
proximate cause of the collision. See: Lowving v. Whitton, 241 N.C. 273,
84 S.E. 2d 919; Marshburn v. Patterson, 241 N.C. 441, 85 S.E. 2d 683.
However, it is not necessary to decide this point.

Even if the negligent act of the plaintiff’s intestate in driving into
the intersection under the circumstances established by the plaintiff’s
evidence was not the sole proximate cause of the collision and his re-
sulting death, it was one of the proximate causes, a contributing cause,
and is sufficient to bar the plaintiff’s recovery in this action. Badders v.
Lassiter, supra; Howard v. Melvin, 262 N.C. 569, 138 S.E. 2d 238.

G.S. 20-158(a) makes it unlawful for the driver of a vehicle upon the
servient highway at an intersection, at which a stop sign has been duly
erected by the State Highway Commission, to fail to stop in obedience
to the stop sign and yield the right of way to vehicles approaching on
the designated main traveled highway. The statute then provides: “No
failure so to stop, however, shall be considered contributory negligence
per se in any action at law for injury to person or property: but the
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facts relating to such failure to stop may be considered with the other
facts in the case in determining whether the plaintiff in such action
was guilty of contributory negligence.”

The plaintiff’s evidence shows that his intestate brought his Ford
automobile to a stop at a point where he had a clear view of the dom-
inant highway to his left for at least a quarter of a mile. If he looked
in that direction he must have seen the automobile driven by the
minor defendant approaching at what the plaintiff says was a high
rate of speed and very close to the intersection. If he did not look and
observe it he is nevertheless charged with having seen what he could
have seen. In this respect, the same rule applies to him as applies to
the minor defendant.

“The right of one starting from a stopped position to undertake to
cross an intersection would depend largely upon the distance from the
intersection of approaching vehicles and their speed, and unless under
the circumstances he would reasonably apprehend no danger of collision
from an approaching vehicle it would be his duty to delay his progress
until the vehicle had passed.” Matheny v. Motor Lines, supra; Badders
v. Lassiter, supra; Edwards v. Vaughn, supra; Jordan v. Blackwelder,
250 N.C. 189, 108 S.E. 2d 429; Wooten v. Russell, 255 N.C. 699, 122
S.E. 2d 603.

The plaintiff’s evidence permits no other reasonable conclusion but
that his intestate brought his automobile to a stop at a point where he
had an unobstructed view of the defendants’ automobile approaching
on the dominant highway, and that he resumed his progress into the
intersection at a very slow rate of speed when the defendants’ auto-
mobile was so near to the intersection and moving at such a speed
that in the exercise of reasonable prudence he should have seen that
he could not cross in safety. His entry into the intersection in this man-
ner and under these conditions was negligence and was one of the proxi-
mate causes of the collision and of his death, if not the sole proximate
cause thereof,

The defendants’ motion for judgment as of nonsuit was, therefore,
properly granted.

The plaintiff also assigns as error the action of the court in sus-
taining objections to certain proposed testimony by the plaintiff’s wit-
ness Norrell concerning his own speed as he proceeded on Halstead
Boulevard toward the intersection in question and concerning the
absence of traffic meeting him. This evidence had no relation whatever
to the collision in question and the objections to it were properly sus-
tained.

The plaintiff’s remaining assignments of error were to the sustaining
of objections to proposed testimony by his witness William Raper to
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the effect that the cardboard taped on the window of the Ford did not
obstruct the driver’s view. Had this evidence been admitted it would
have been merely cumulative and would have further supported the
judgment of nonsuit. Its exclusion did not prejudice the plaintiff.

The judgment below is .
Affirmed.

STATE v. ALBERT JENNINGS PAINTER.
(Filed 22 September, 1963.)

1. Criminal Law § 71—

Intoxication of defendant does not render his confession incompetent blit
merely goes to its weight unless defendant’s intoxication amounts to mania.

2, Same—

The evidence disclosed defendant had been drinking a large quantity of
liquor each day and was intoxicated when arrested, that he was placed in
jail, that the next morning he asked to see an FBI agent, that he was
taken to a conference room, and that during the interrogation he became
sick and was given a drink of whiskey to steady his nerves. Held: The
evidence does not show that defendant was intoxicated to the point of
mania or that he was given whiskey to induce a confession, and the circum-
stances in regard to intoxicants does not render his confession incompetent.

3. Same—

Evidence that defendant asked to talk with an FBI agent, that he was
taken to a conference room and told of his right to representation by an
attorney, his right to remain silent and that anything he said might be
used against him, and that thereafter defendant voluntarily made the
confession offered in evidence, with no evidence to the contrary, held
sufficient to support a ruling admitting the confession in evidence.

4. Same——

‘While the better practice is for the court to determine the voluntariness
of a confession upon a voir dire in the absence of the jury, where there is
plenary evidence to sustain a finding that the confession was voluntary,
and no evidence to the contrary, and defendant merely objects to the ad-
mission of the confession but offers no evidence in regard to its voluntari-
ness, the ruling of the court admitting the confession amounts to a finding
that the confession was voluntary, and the absence of a specific finding of
voluntariness is not fatal.

5. Criminal Law § 34; Forgery § 2—

In a prosecution for forgery and issuing a forged instrument, G.8. 14-
119, G.8. 14-120, evidence that defendant had theretofore forged checks



278 IN THE SUPREME COURT. 265

STATE v. PAINTER.

other than those specified in the indictment may be competent on the
question of intent.

6. Criminal Law § 82—
The trial court has discretionary authority to permit the solicitor to
ask leading questions in proper instances,

7. Criminal Law § 71; Constitutional Law § 29—

Whether a confession offered in evidence is voluntary and competent is
a question of law and fact for the court and not an issue of fact for the
jury, and defendant’s objection on the ground that the question should
have been submitted to the jury is untenable.

ArpEaL by defendant from Campbell, J., January 1965 Criminal
Session of BUNCOMBE.

Criminal prosecution on an indictment containing two counts. The
first count charges defendant with the forgery of the following cheque,
a violation of G.8. 14-119:

“Dec. 16, 1964 No.......
“FirsT NaTioNaL Bank ExcHANGE — [Roanoke, Va.]

“Pay 10 THE OrDER OF ALBERT PaiNTER—Ro0ad Supt.
116994 $48.00

Forty-Eight Dollars........................ DoLrars
“Road Expense Motor Freight
R. 8. Painter”

The second count charges him with thereafter uttering this forged
cheque, a violation of G.S. 14-120.

Plea: Not guilty. Verdict: Guilty as charged in both counts in the
indictment.

From a judgment of imprisonment of not less than eight years or
more than ten years on each count, said sentences to run concurrently,
defendant appeals.

Attorney General T. W. Bruton and Deputy Attorney General
Ralph Moody.
Joseph C. Reynolds for defendant appellant.

ParkEr, J. The State’s evidence shows these facts: On 16 Decem-
ber 1964 defendant came into the store of The Sports Mart, Inc., in
Asheville, operated by Gene Wike, represented himself as a safety
officer for Motor Freight, and said he would like to select a trophy to
present one of his drivers. He had a brief case with him, and was wear-
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ing a freight officer’s cap and a black jacket. He had safety badges on
his cap, three on each side, and a motorman’s badge on the top. He
selected a trophy which, with tax added, cost $8.19, told Wike he
would have to give him an expense cheque, and asked if he would ac-
cept it. He showed Wike his driver’s license with his name and home
town on it, and a cheque already filled out on its face, drawn on a
bank in Roanoke, Virginia, which is described in the indictment above.
Wike told him he would accept the cheque, and defendant endorsed the
cheque on its back, signing his name Albert Painter and writing be-
neath it the motor number appearing on his identification. He gave
the cheque to Wike, and Wike gave him the trophy and $39.81 in
money. After defendant left the store, Wike took a second look at
the cheque and noticed that the “R’s” in the signature on the cheque
were so similar to the “R’s” in the endorsement that they must have
been made by the same man. Whereupon, he called the bank in Roa-
noke, Virginia. After talking to the bank in Roanoke, he went to police
headquarters in Asheville and made a report. Two days later Wike
went to the jail in Asheville with Mr. Allison to identify defendant.
Defendant said, “What is going on here?” Mr. Allison replied, “Do you
know this gentleman?” Defendant said: “Yes, I know him. What is
going on?” Allison had some papers and defendant evidently saw the
cheque and said: “Can’t 1 take care of this cheque and get out of this
situation?” Wike ran the cheque defendant gave him through the col-
lection department of the First Union National Bank, and it was never
paid.

About 11 p.m. on 17 December 1964, police officers arrested defend-
ant in Asheville. He was driving a U-Drive-It car and wearing a cap
with safety badges on it. Defendant had been drinking. In the car was
a brief case, which defendant said was his. In the brief case was a
cheque book and a cheque written out as follows;

“Nov. 23, 1964 No. 5-H

“FmrsT NATIONAL BANK EXCHANGE
Roanokeg, Va.

116994
“Pay To THE OrpER OF ALBERT PaINTER (Road Supt.)  $48.00
RO USSP PSSP PRPRPPOO Dorvars
“Road Expense Motor Freight”

Defendant said this cheque was his. Defendant had on his person
$47.89 when arrested. He was placed in jail.
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Defendant assigns as error the admission in evidence over his objec-
tion and exception of an extrajudicial confession of guilt made by de-
fendant on 18 December 1964 to FBI agent Robert Moore and J. C.
Chandley, a detective sergeant of the Asheville Police Department,

The State’s evidence in respect to the circumstances surrounding the
making of the extrajudicial confession of guilt by defendant is as fol-
lows, as shown on direct examination of Sergeant Chandley, which we
summarize, except when quoted:

About 11 p.m. on 17 December 1964 the police in Asheville arrested
defendant and ecarried him to police headquarters. He was drinking, so
he was put in jail. The next morning Chandley started to talk with de-
fendant, who said he thought his case was an FBI case, because the
cheque was written on an out-of-state bank, and he wanted to see the
FBI. Pursuant to defendant’s request, he called Robert Moore, the FBI
agent in Asheville. Moore came to police headquarters, and he, Moore,
and defendant went into the interrogation room. Moore showed defend-
ant his badge and identification and told him Chandley was with the
Asheville Detective Department, and they wanted to go over some
cheques. Defendant said it was all right. Moore told defendant that he
had a right to have a lawyer and that he could make a telephone call;
he also explained to him his rights as to making a statement or declin-
ing to make a statement, and that if he made a statement, it might be
used against him. After Moore made these statements, defendant said
he understood them. Defendant made no request to see a lawyer or to
make a telephone call to anyone. Whereupon, he and Moore talked to
defendant between three and four hours, and the defendant got sick
and they quit for a while. Defendant said he had been drinking from
two to three pints of liquor a day. He “obtained a little drink for him
to steady him up because he was sick; he was almost ready to go into
D.Ts”

At this point in Chandley’s testimony, he was asked as to the con-
versation between him, defendant and agent Moore. Defendant ob-
jected, his objection was overruled, and he excepted. Defendant’s
counsel stated he “was objecting on the grounds that by the officer’s
own testimony this alleged confession was procured under coercion
and under such circumstances that this man’s constitutional rights were
violated.” Defendant made no request, according to the preferable prac-
tice set forth in S. v. Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.LR. 2d
1104, that the judge conduct a preliminary inquiry in the absence of
the jury in respect to the competency of his statement and that he be
permitted to testify as to the circumstances surrounding his making
the statement, and neither did he request permission to offer any testi-
mony in respect thereto. Neither did he ask permission to cross-
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examine Chandley to show, if he could, that his statements to Chandley
and Moore were not in fact voluntary or not understandingly made
because of his mental and physieal condition. Defendant merely relied
upon his objection and exception as to the competency of the confes-
sion. The judge made no finding of fact in respect to the competency
or incompetency of the confession, but merely overruled defendant’s
objection in respect to its being offered in evidence by the State.

This is a summary of the conversation between Chandley and de-
fendant, narrated by Chandley on direct examination: The cheque
over there and another one were placed in front of the defendant and
he admitted writing the cheque. He asked defendant why he signed R.
S. Painter and not like the others, and defendant said he “goofed.” He
asked defendant if he knew what it meant by signing R. S. Painter
to it, and defendant said “he knew it meant forgery.” He showed him
nine cheques. Defendant said he had built time in Kentucky for
cheques, that he got out in October of last year, got to drinking and
running around, and started writing cheques again. He went from Ken-
tucky to Tennessee, to Knoxville, where he rented a U-Drive-It car
in Knoxville. He worked in Tennessee and then came to Asheville and
rented a Hertz U-Drive-It. He got a case that had been taken out of
the U-Drive-It car and asked defendant if it was his and he said yes.
He showed him a cheque and defendant said it was his. A book of
blank cheques was in the case. Defendant said he would go to the
hotel at night and borrow a typewriter. Defendant said he “goofed”
when he signed the cheque R. 8. Painter. He showed defendant about
five cheques and also four other cheques. Defendant said he wrote the
cheques.

The circumstances surrounding the making of the confession by de-
fendant as shown by cross-examination of Chandley are as follows: “I
picked the defendant up on the night of the 19th [sic] about 11:00
o’clock. He was not drunk. He was drinking. We put him in jail and
saw him the next morning about 9:00 or 9:15 o’clock. The defendant
told me he had been drinking 2 to 3 pints of liquor & day. I did not
know the man but could tell he was a drinking man. He looked some
different from what he does now. He turned sick while we were talking
to him. He just turned real white. He said he would like to see a
doctor. I interrogated him for three or four hours. He got so bad that
I got a drink from the Chief to settle his nerves. He said he was sick
because he hadn’t had anything to eat and had been drinking. They
only served coffee in jail that morning.”

FBI agent Robert Moore was not called as a witness by the State.
The State’s evidence consisted of the testimony of Wike and Chandley.
After the State rested its case, defendant stated he desired to call



282 IN THE SUPREME COURT. [265

STATE v. PAINTER.

Moore. Moore was called, and defendant’s counsel talked with him.
After such conversation, defendant “in open court voluntarily waived
the appearance of agent Moore of the FBL.” Defendant did not testify
as to the circumstances surrounding the making of his extrajudicial
confession and offered no evidence.

In respect to intoxication of accused at time of confession as affect-
ing its admissibility, Bobbitt, J., said for the Court in S. v. Isom,
243 N.C. 164, 90 S.E. 2d 237, 69 A.L.R. 2d 358:

“Ordinarily, intoxication of an accused person does not render
inadmissible his confession of facts tending to incriminate him.
But the extent of his intoxication when the confession was made
is relevant; and the weight, if any, to be given a confession under
the circumstances disclosed is exclusively for determination by the
jury. 20 Am. Jur., Evidence, sec. 525; 22 C.J.8., Criminal Law, sec.
828; Annotation: 74 A.L.R. 1102 et seq., and supplemental de-
cisions. See, 8. v. Bryan, 74 N.C. 351.”

See also S. v. Stephens, 262 N.C. 45, 136 S.E. 2d 209, and annotation to
the Isom case in 69 A.L.R. 2d 861 et seq.

Ordinarily, the fact that an extrajudicial confession of crime is
made after intoxicants have been furnished the accused by police offi-
cers having him in custody is not sufficient, according to the weight of
authority, to render the confession inadmissible, although there is con-
trary authority. 2 Wharton’s Criminal Evidence, 12th Ed. by Ander-
son, Ch. 7, Confessions and Admissions, § 388, Intoxication; 23 C.J.S.,
Criminal Law, § 828, pp. 229-30; 20 Am. Jur.,, Evidence, § 525, Intoxi-
cation, p. 449; Annot., 74 AL.R., p. 1104; Annot., 69 AL R. 2d, p. 368.

Commonwealth v. Chance, 174 Mass. 245, 54 N.E. 551, 75 Am. St.
Rep. 306, was a murder case. Defendant objected to the introduction
in evidence by the commonwealth of inecriminating statements made
by him in conversations with officers. Holmes, C.J., afterwards a mem-
ber of the U. 8. Supreme Court, said for a unanimous Court:

“Tt is argued further that the conversations were not voluntary
in view of the defendant’s confinement, recent recovery from a
fit of delirium tremens, ete. We have no disposition to make the
rule of exclusion stricter than it is under our decisions. It goes to
the verge of good sense, at least: Regina v. Baldry, 2 Den, C. C.
430, 445, 446; Regina v. Reeve, 12 Cox C. C. 179, 180; Hopt v.
People, 110 U.S. 574, 584. The finding that the conversations were
voluntary was fully warranted: See Commonwealth v. Bond, 170
Mass. 41.”
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This is said in Annot. 69 A.L.R. 2d 369: “A number of courts have
recognized that proof of intoxication amounting to ‘mania’ or a condi-
tion in which the person confessing is unconscious of the meaning of
his words renders a confession made by a person while in such state in-
admissible.” In support of the statement, cases are cited from eleven
states and from the District of Columbia.

There are no discrepancies in the evidence with respect to the cir-
cumstances surrounding the making of an extrajudicial confession of
guilt by defendant to agent Moore and Sergeant Chandley. All the evi-
dence is to this effect: Defendant was drinking when he was arrested
about 11 p.om. on 17 December 1964 and placed in jail. He had been
drinking two or three pints of intoxicating liquor a day. When Sergeant
Chandley started to talk to him next day, defendant said he thought
his case was an FBI case, because the cheque was written on an out-
of-state bank, and he wanted to see the FBI. Pursuant to his request,
Chandley called Robert Moore, the FBI agent in Asheville. Moore
came to police headquarters, and he, Chandley, and defendant went
into the interrogation room. Moore showed defendant his badge and
identification and told him Chandley was with the Asheville Detective
Department. FBI agent Moore told defendant in detail of his consti-
tutional rights. When he finished, defendant said he understood them.
Defendant made no request to see a lawyer or to make a telephone
call. There is nothing in the evidence with respect to the circumstances
surrounding the making of the confession by defendant to indicate he
was intoxicated or under the influence of intoxicating liquor at the
time he made his confession, though it seems clear that the defendant
during his conversation with the officers became jittery and sick by
reason of his prior heavy drinking and lack of breakfast, and said he
would like to sce a doctor, and in Chandley’s opinion he “was almost
ready to go into D.T.’s.” However, there is no evidence before us that
defendant did go into delirium tremens. Chandley gave him a drink of
intoxicating liquor, not to induce a confession, but to settle his nerves.
There is no evidence to indicate that defendant’s confession was in-
duced by promises, or inducements, or hope or fear, or coercion, or
threats, or violence. All the evidence, without contradiction or dis-
crepancy, shows his confession was voluntarily made and was the
product of a free will and a conscious understanding of what he was
saying, and this is true although Sergeant Chandley gave him a drink
of intoxieating liquor to steady his nerves. Consequently, the extra-
judicial confession of guilt by defendant was properly admitted in
evidence. S. v. Barnes, 264 N.C. 517, 142 SE. 2d 344; S. v. Dauvis, 253
N.C. 86, 116 S.E. 2d 365, cert. den. 365 U.S. 855, 5 L. Ed. 2d 819; S.
v. Rogers, supra. Defendant relies upon Escobedo v. Illinois, 378 U.S.
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478, 12 L. Ed. 2d 977, and Massiah v. United States, 377 U.S. 201, 12
L. Ed. 2d 246. These cases are easily factually distinguishable.

It is true the judge made no specific finding of fact that the confes-
sion was voluntary. In 8. v. Litteral, 227 N.C. 527, 43 S.E. 2d 84, the
Court said:

“While it is the better practice for a judge on a wvoir dire re-
specting an alleged confession to make his finding as to the volun-
tariness thereof and enter it in the record, a failure so to do is not
fatal. Voluntariness is the test of admissibility, and this is for the
judge to decide. His ruling that the evidence was competent of
necessity was bottomed on the conclusion the confession was
voluntary.”

Such a “conclusion the confession was voluntary” is supported by all
the evidence in the case, and there is nothing in this record upon which
a contrary conclusion could be based.

" In respect to the statement in defendant’s confession about building
time in Kentucky for cheques and writing cheques and in respect to
other cheques, this is said in 23 Am. Jur., Forgery, § 59:

“[It] is generally held that proof of similar acts of forgery or
of uttering is admissible as bearing on the question of the intent
with which the act of forgery or uttering of forged paper for which
the defendant has been informed against was committed.”

Defendant assigns as errors the court’s permitting the solicitor for
the State to ask Sergeant Chandley leading questions as to what FBI
agent Moore told defendant as to his constitutional rights. The allow-
ance of leading questions is a matter entirely within the discretion of
the trial judge, and his rulings will not be disturbed on appeal, at
least in the absence of abuse of discretion. Stansbury, N. C. Evidence,
2d Ed,, § 31, p. 59. No abuse of judicial discretion here appears. All
these assignments of error are overruled.
 Defendant made no motion for judgment of compulsory nonsuit. In
his brief he makes no contention that the State’s evidence is insuffi-
cient to carry its case to the jury.

Defendant in his brief contends that the trial judge erred in failing
to submit the issue of voluntariness of defendant’s confession to the
jury: that the question of voluntariness of the confession was a ques-
tion of fact and not a question of law, and that all questions of fact
should be determined by the jury and not the judge. This assignment
of error and contention are overruled. The law is firmly established in
this jurisdiction that the trial judge is required to determine the ques-
tion as to whether a confession is voluntary or not before he permits it
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to go to the jury, and when the trial court finds upon consideration of
all the testimony that the confession was voluntarily made, his finding
is not subject to review, if it is supported by competent evidence. S. v.
Rogers, supra; S. v. Barnes, supra.

All defendant’s assighments of error have been examined and all are
overruled. In the trial below we find

No error.

LINDA FAULKNER BUCK, By Her Next Frienxp, ELMER L. FAULKNER
v. UNITED STATES FIDELITY & GUARANTY COMPANY.

(Filed 22 September, 1965.)

1. Insurance § 47.1—

“Uninsured vehicle” as used in an uninsured motorist endorsement in a
policy of automobile insurance must be construed in accordance with the
language and interpreted in the light of the purport and intent of the en-
dorsement and the pertinent statutes to protect the insured and any opera-
tor of insured’s car with insured’s consent against injury caused by the
negligence of uninsured or unknown motorists, and such coverage is not
affected by the language or statutory compliance of a liability policy, if any,
on the other vehicle involved in the collision.

2, Statutes § 5—
A statute must be construed to ascertain and put into effect the legisla-
tive intent,

3. Insurance § 3—
An insurance contract must be liberally construed in accordance with its
purport and intent.

4. Insurance § 47.1—

An automobile upon which a liability policy has been issued is never-
theless an uninsured vehicle within the intent and purview of the statutes
and an uninsured motorist endorsement if the policy on such automobile
does not cover the liability of a person using the vehicle and inflicting injury
on the occasion of the collision in question. G.S. 20-279.21(b) (3).

5. Same—

Plaintiff was injured while driving, with permission of the owner, a ve-
hicle covered by a policy of insurance having an uninsured motorist en-
dorsement. Judgment was obtained against the driver of the other car in-
volved in the collision but no judgment was obtained against the owner of
the other car because of the adjudication that the driver was operating the
vehicle without the knowledge or consent of the owner, and execution on
the judgment was returned unsatisfied. Held: Plaintiff was within the
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coverage of the uninsured motorist endorsement on the policy on the car
driven by her.

ArprAL by plaintiff from Bone, E. J., May 24, 1965 Civil Session of
Prrr.

Plaintiff, Linda Faulkner Buck, a minor, by Elmer L. Faulkner, her
father and next friend, instituted this action November 12, 1964, to re-
cover $5,000.00 from defendant, United States Fidelity & Guaranty
Company, under the uninsured motorist endorsement attached to and
constituting an integral part of an automobile liability policy issued
by defendant to Elmer L. Faulkner and providing coverage with refer-
ence to the operation of his 1953 Mercury.

The pleadings and stipulations establish the facts narrated below.

On November 30, 1963, plaintiff was operating her father’s said
Mercury, with his permission, along U. S. Highway #117. A Chevrolet
truck owned by Stackhouse, Inc. (Stackhouse) and operated by Roy
Lewis Cowles (Cowles) crashed into the rear of said Mercury, caus-
ing plaintiff to sustain severe and permanent personal injuries.

On February 6, 1964, plaintiff, by her father and next friend, in-
stituted an action in the Superior Court of Pitt County to recover
damages in the amount of §15,000.00, alleging the injuries plaintiff sus-
tained as a result of said collision were caused by the negligent opera-
tion of said truck by Cowles as agent for Stackhouse. Cowles did not
answer. Stackhouse, answering, denied, infer alia, the alleged agency.

At September 28, 1964 Session of Pitt Superior Court, upon trial of
sald prior action, plaintiff recovered a verdict and judgment for $9.-
000.00 against Cowles, but recovered nothing from Stackhouse, the
jury having determined that Cowles was not operating the truck as
agent of Stackhouse. Execution issued October 13, 1964, on the judg-
ment against Cowles proved “of no avail” and said judgment remains
unsatisfied.

The policy issued by defendant, United States Fidelity & Guaranty
Company, to plaintiff’s father was in full force and effect at the time
of said collision of November 30, 1963.

Pertinent provisions of the endorsement on which this action 1is
based, appearing under the caption or title, “ProtEcTIiON AgainsT Un-
INsURED Mororists INSURANCE,” are quoted below.

“In consideration of the payment of the premium for this endorse-
ment, the Company agrees with the Named Insured, subject to the
limits of liability, exclusions, conditions and other terms of this en-
dorsement and to the applicable terms of the policy:
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INSURING AGREEMENTS

“I. Damaces ror BopiLy INJURY AND PropERTY DaMaGE CAUSED BY
UNINSURED AUTOMOBILES,

“To pay all sums which the insured or his legal representative shall
be legally entitled to recover as damages from the owner or operator
of an uninsured automobile because of:

“(a) bodily injury, sickness or disease, including death resulting
therefrom, hereinafter called ‘bodily injury,” sustained by the Insured;

“(b) (Relates to property damage and is not applicable.) caused by
accident and arising out of the ownership, maintenance or use of such
uninsured automobile,

“II. DerFINITIONS.

* * * * * *

“(¢) Uninsurep AvuromoBiLe. The term ‘uninsured automobile’
means:

(1) with respect to damages for bodily injury and property
damage an automobile with respect to the ownership, mainte-
nance or use of which there is, in the amounts specified in the
North Carolina Motor Vehicle Safety and Financial Responsi-
bility Act, neither (i) cash or securities on file with the North
Carolina Commissioner of Motor Vehicles nor (ii) a bodily
injury and property damage liability bond or insurance policy,
applicable to the accident with respect to any person or organi-
zation legally responsible for the use of such automobile; or
* o ® (Our italies.)

It was stipulated that the Stackhouse truck, operated by Cowles on
the occasion of the collision, “was covered by a standard automobile
liability insurance policy issued to Stackhouse, Inc., which was in full
force and effect and covered all of the risks which were required by
law to be covered, but said poliey did not cover injuries inflicted by the
negligence of one who was driving said motor vehicle without the per-
mission of the owner.”

The parties waived trial by jury and agreed that the court might
find from the evidence any essential facts not established by the plead-
ings or stipulations and decide the case by answering the following
issue, to wit:

“Was Roy Lewis Cowles, at the time of the collision referred to in
paragraph fifth of the complaint, operating an ‘uninsured vehicle’ within
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the definition and meaning of said term as contained in North Carolina
General Statute, Chapter 20, Section 279.21, Subsection b(3) and
Policy # AF 5766338 issued by United States Fidelity & Guaranty
Company, defendant, to Elmer Lloyd Faulkner, as named insured?”

After hearing evidence offered by both sides with relation thereto,
Judge Bone found as a fact that Cowles, at the time of the collision,
was operating the Stackhouse truck “without the permission, knowl-
edge or consent of Stackhouse, Inc., or any of its officers, agents, or
employees.”

It was stipulated, if the issue submitted by agreement should be an-
swered, “Yes,” plaintiff was entitled to recover of defendant the full
sum of $5,000.00, together with the costs of this action; but, if said
issue should be answered, “No,” plaintiff was not entitled to recover
any amount from defendant.

Upon the facts admitted and found, Judge Bone, being “of the
opinion that the motor vehicle driven by Roy Lewis Cowles at the
time of plaintiff’s injury was not an ‘uninsured vehicle’ within the
meaning of the issue set forth above,” answered said issue, “No,” and
entered judgment for defendant. Plaintiff excepted and appealed.

Gaylord & Singleton for plantiff appellant.
M. E. Cavendish for defendant appellee.

BospirT, J. Uninsured motorists coverage “is designed to further
close the gaps inherent in motor vehicle financial responsibility and
compulsory insurance legislation.” 7 Am. Jur. 2d, Automobile Insur-
ance § 135, p. 460. It “is intended, within fixed limits, to provide finan-
cial recompense to innocent persons who receive injuries, and the de-
pendents of those who are killed, through the wrongful conduct of mo-
torists who, because they are uninsured and not financially responsible,
cannot be made to respond in damages.” Annotation: 79 A.L.R. 2d
1252, 1252-53.

G.S. 20-279.21(b) (3), in pertinent part, provides: “No policy of
bodily injury liability insurance, covering liability arising out of the
ownership, maintenance, or use of any motor vehicle, shall be delivered
or issued for delivery in this State with respect to any motor vehicle
registered or principally garaged in this State unless coverage is pro-
vided therein or supplemental thereto, in limits for bodily injury or
death set forth in subsection (¢) of § 20-279.5, under provisions filed
with and approved by the Insurance Commissioner, for the protection
of persons insured thereunder who are legally entitled to recover dam-
ages from owners or operators of uninsured motor vehicles and hit-and-
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run motor vehicles because of bodily injury, sickness or disease, in-
cluding death, resulting therefrom.”

.8, 20-279.21(b) (3) was enacted as Chapter 640, Session Laws of
1961, entitled “An Act to amend G.S. 20-279.21 defining motor vehicle
liability insuranece policy for financial responsibility purposes so as to
include protection against uninsured motorists.” (Our italics.)

The quoted statutory provision uses but does not define the term
“uninsured motor vehicles.” The term “uninsured automobile” is de-
fined in the uninsured motorist endorsement attached to and an in-
tegral part of the automobile liability policy issued by defendant to
plaintiff’s father. The wording of the issue submitted by the parties as
determinative implies agreement that the meaning of the term “unin-
sured motor vehicle” as used in the quoted statutory provision and of
the term “uninsured automobile” as used in said policy endorsement is
the same.

While the liability of Stackhouse, if any, was insured by a “standard
automobile liability insurance policy” issued to it, Stackhouse incurred
no liability in connection with the operation of its truck on the occa-
sion when plaintiff was injured. Since the truck was operated by
Cowles “without the permission, knowledge or consent” of Stackhouse,
the Stackhouse policy was not “applicable to the accident with re-
spect to any person or organization legally responsible for the use” of
the truck. Under the admitted and established facts, on the ocecasion
of the collision Cowles was the only person legally responsible for the
use of the Stackhouse truck. It is not contended that any automobile
liability insurance policy applicable to the accident in which plaintiff
was injured provides coverage for the liability of Cowles in connection
therewith.

Admittedly, the automobile liability insurance policy issued to
Stackhouse with reference to its truck complied with the requirements
of G.8. 20-279.21 (a) and (b). However, the present action is on the
contract between plaintiff's fathcr and defendant, namely, the unin-
sured motorists endorsement, and decision herein depends upon the pro-
visions of that contract and not upon those of the policy issued to
Stackhouse.

Defendant contends the Stackhouse truck was in faet an insured ve-
hicle. If the term “insured vehicle” were given a literal interpretation,
fire, theft or collision insurance thereon would negate the status of the
truck as an uninsured vehicle. Obviously, the term “uninsured vehicle,”
when used in an uninsured motorists endorsement, must be interpreted
in the light of the fact that such endorsement is designed to protect
the insured, and any operator of the insured’s car with the insured’s
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consent, against injury caused by the negligence of uninsured or un-
known motorists.

Well-established legal principles include the following: (1) The
“primary rule of construction of statutes is to ascertain and declare the
intention of the legislature, and carry such intention into effect to the
fullest degree.” 50 Am. Jur., Statutes § 223. (2) “An insurance con-
tract or policy should be liberally construed to accomplish the purpose
or object for which it is made.” 44 C.J.8,, Insurance § 297(a).

In our view, both the intent of the legislation and the wording of
the endorsement impel the conclusion that an automobile on which an
automobile liability insurance policy has been issued is uninsured
within the meaning of said endorsement unless such policy covers the
liability of the person using it and inflicting injury on the occasion of
the collision or mishap.

The question presented and decided is one of first impression in this
jurisdiction. Indeed, Application of Travelers Indemnity Company,
235 N.Y.S. 2d 718, affirmed, without written opinion, 246 N.Y.S. 2d
1015, is the only case disclosed by our research involving a closely
analogous factual situation. There, although other questions are dis-
cussed at greater length, the holding is in accord with the decision
reached herein.

In Hardin v. Insurance Co., 261 N.C. 67, 134 S.E. 2d 142, where the
hearing was on demurrer to defendant’s plea in bar, this Court con-
sidered identical provisions of an uninsured motorist endorsement in
relation to a wholly different factual situation. There, the demurrer
admitted the car was an “insured automobile.” Moreover, the auto-
mobile liability insurance policy covering the car was applicable to
the collision in which the plaintiff was injured and covered the lia-
bility of the operator thereof. This Court decided the car did not be-
come an “uninsured automobile” by reason of the subsequent receiver-
ship and insolvency of the liability insurer. It is noted that G.S. 20-
279.21(b) (3) was amended by Chapter 156, Session Laws of 1965, so
as to preclude the result reached by this Court in Hardin v. Insurance
Co., supra.

The conclusion reached is that the issue submitted by the parties as
determinative should have been answered, “Yes,” and that the court
erred in answering it, “No.” For the error indicated, the judgment of
the court below is vacated. The cause is remanded with direction that
said issue be answered, “Yes,” and that judgment be entered in favor
of plaintiff for $5,000.00, together with the costs of this action, in ac-
cordance with the stipulation.

Error and remanded.
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MARY HARDESTY WALLSEE v. CAROLINA WATER COMPANY aND
TOWN OF MOREHEAD CITY.

(Filed 22 September, 1965.)

1. Municipal Corporations § 12—

Lvidence that the holder of a municipal water franchise maintained a
water meter box which had been sunk in the ground some seven or eight
inchies below the level of the adjacent unpaved street, leaving an open
hole above, that such condition had existed for six or seven months, and
that both the municipality and the water company had been warned of this
condition as constituting a danger to pedestrians, and that plaintiff was in-
jured when she stepped into the hole and fell, held sufficient to be sub-
mitted to the jury on the issue of actionable negligence of the municipality
and water company.

2. Negligence § 11—
The law imposes upon a person sui juris the duty to exercise the care of
a reasonably prudent person to protect himself from injury, the standard
of care being constant while the degree of care varies with the exigencies
of the situation and the danger to be avoided.

3. Same——

Mere forgetfulness or inattention to a known danger will not constitute
contributory negligence when it is due to conditions which would divert the
attention of a reasonably prudent person, but if under the circumstances
an ordinarily prudent person would not have forgotten or been inattentive
to the danger, such forgetfulness or inattention constitutes negligence.

4. Municipal Corporations § 12— Evidence held to show inattention
to known danger, constituting contributory negligence as matter of
law,

Plaintiff’s evidence, considered in the light most favorable to her, tended
to show that she was cognizant of the danger to pedestrians from a water
meter box which had sunk some seven or eight inches below the level of the
street, that she had reported this condition both to the municipality and
the water company, that as she left her home and turned to walk parallel
to the street her attention was diverted by the barking of her dog, that she
turned to admonish the dog to keep it from following her, and that when
she turned back she stepped into the hole of the water meter box and fell
to her injury. Held: Plaintift’s own evidence discloses contributory negli-
gence barring recovery as a matter of law.

5. Negligence § 11—
Contributory negligence need not be the sole proximate cause of an in-
jury to bar recovery, but it is sufficient for this purpose if it contributes
to the injury as a proximate cause or one of them,

6. Negligence § 26-—

When plaintiff’s own evidence, considered in the light most favorable to
him, affirmatively shows contributory negligence so clearly that no other
conclusion can be reasonably drawn from the evidence, defendant’s motion
to nonsuit should be allowed.
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7. Negligence § 11—
What constitutes contributory negligence as a matter of law cannot be
determined by inflexible rule but must be decided in accordunce with the
facts in each particular case.

AppeAL by plaintiff from Cowper, J., June 1965 Session of CARTERET.

Civil action to recover damages jointly and severally from both de-
fendants for personal injuries sustained by plaintiff when she fell on
Fisher Street in the town of Morehead City due to a hole in the street
where Carolina Water Company had placed a water meter box.

Carolina Water Company filed a separate answer denying any neg-
ligence on its part, and alleging as a further defense that if it should
be established that it was negligent, then plaintiff was guilty of con-
tributory negligence.

The town of Morehead City filed a separate answer denying any
negligence on its part, and alleging conditionally as a further defense
that plaintiff was guilty of contributory negligence, and further alleg-
ing that if it should be established that it was negligent and the Water
Company was negligent, which it denies, and that plaintiff was free
from contributory negligence, then its negligence was secondary and
the Water Company’s negligence was primary, and it would be entitled
to indemnification from the Water Company.

Plaintiff alleged the following facts in her complaint, which each
defendant in its answer admitted to be true:

“On or about the 3rd day of May, 1963, the defendant Water
Company, duly licensed for the purpose, was engaged in the busi-
ness of supplying, for profit, the Town of Morehead City and its
other patrons with water, for both commercial and domestic pur-
pose, and was operating as owner a system of aqueducts and pipes
for water delivery, and in connection with its operation the said
Water Company also used meters, placed in meter boxes, for
measuring the quantity of water supplied its different customers,
and all of which was done through franchise arrangement with the
defendant Town of Morehead City.”

Carolina Water Company admitted in its answer “that on or about
the 3rd day of May, 1963, this defendant was using a water meter on
the north side of Fisher Street near its intersection with 22nd Street in
the Town of Morehead City, North Carolina, and that the meter was
encased in a box with top dimensions of about 10 x 20 inches.”

The parties stipulated as follows:

“Fisher Street (the one concerned with in this case) in More-
head City was and is sixty (60) feet wide, unpaved, and that all
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of the sidewalks of the Town that are paved are five (5) feet
wide and two (2) feet from the property line.”

This is a summary of plaintiff’s evidence, except when quoted: On 3
May 1963 plaintiff, a woman 63 years old, lived in a house at 2112
Fisher Street, which is on the north side of the street, with her daughter
and son-in-law. She had been living there seven or eight years. During
this period she walked along Fisher Street many, many times, and
other pedestrians used this street. There was always grass along Fisher
Street: at some seasons more than others. In Fisher Street in {ront of
the house in which plaintiff Hved, Carolina Water Company had placed
a water meter box with top dimensions of about 10x 20 inches about
seven feet from the property line of plaintiff’'s home. For six or seven
months prior to May 1963 this water meter box had been in a hole
about six inches below the level of Fisher Street according to an allega-
tion in the complaint, and about seven or eight inches, or about 12 or
14 inches, below the level of Fisher Street according to the evidence.
There was grass around this hole, but the lid of the meter box could
be seen. Plaintiff in using Fisher Street many, many times passed by
this hole where the water meter box was and knew the hole was there.
Plaintiff testified:

“The meter box was there near my place. It was sunk down in
the ground at least 7 or 8 inches if not further. It has been in that
condition for 6 or 7 months. T had made complaint about it to
Mr. Gillikin, the one who reads the meters and told him someone
was going to get hurt in that meter box; that some of the children
were playing ball in the street and maybe some grown person was
going to fall in it and get hurt. I told him about it several times.
... I called the City, the place where the truck was that has
charge of the street. They call it the Street Department, and told
the one that answered the telephone and he =aid he would tell Mr.
Waters, head of the Street Department.”

On the afternoon of 3 May 1963, she was keeping house for her
daughter, looking after the children. They had come home from school
and wanted her to go to a grocery store about a block and a half away
to get them some “hot dogs.” She testificd as follows:

“1 came out of the house and down the step and turned on what
would be a sidewalk if it was paved, and when I started around
like I was going out towards the street my little dog started bark-
ing, and not thinking I turned around to tell her to go back, that
I'd be back in a few minutes—1I didn’t want her following me
because I was afraid she’d get hit, and when I turned back around
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both feet went in this water meter hole and I fell over on the
ground.”

She testified as to the occurrence on cross-examination as follows:

“My dog come barking, as I said, and I turned around for to
tell her to go back. When I turned around she was sitting on the
porch and I said, ‘You stay there until I come back.’ I was look-
ing at her then. It was a little rat terrier and fice, mixed. I was
not stepping backwards. When I turned around I was standing
still. T turned around and I looked toward the porch and she was
sitting right in front of the doorsteps on the porch and I said, “You
lay down, I'll be back in a few minutes.” When I turned back
around both feet went in the hole.”

V. C. Simmons, a witness for plaintiff, and another person were rid-
ing in an automobile in the vicinity of 22nd and Fisher Streets passing
by plaintiff’s house. He heard plaintiff holler, stopped the car, jumped
out and ran over to her. He testified:

“She was sitting on the ground with one foot in the hole. We
picked her up and carried her into the house. The hole was about
12 or 14 inches deep. It looked like a hill built up around the hole.
There was some amount of grass and the main water thing was
sitting down approximately six inches under it where the grass was.
* * * She was sitting down and hollering, ‘Oh, my Lord, my leg,
my leg!”

In the fall she sustained a fracture of the external malleolus of the
fibula in the left leg and a fracture of the fifth metatarsal in her right
foot.

From a judgment of compulsory nonsuit as to both defendants en-
tered at the close of plaintiff’s evidence, she appeals.

Harvey Hamilton, Jr., and Luther Hamilton, Sr., for plaintiff ap-
pellant.

George H. McNeill for the Town of Morehead City defendant ap-
pellee.

Barden, Stith, McCotter & Sugg by L. A. Stith for Carolina Water
Company defendant appellee.

Parker, J. Plaintiff’s evidence considered in the light most favor-
able to her would permit a jury to find the following facts and to draw
the following legitimate inferences therefrom, Bridges v. Graham, 246
N.C. 371, 98 8.E. 2d 492:
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Carolina Water Company, through franchise arrangement with the
town of Morehead City, placed on Fisher Street in the town of More-
head City a water meter box, with top dimensions of about 10x20
inches, in front of plaintiff's home. For six or seven months prior to 3
May 1963 this water meter box had been sunk dewn in the ground at
least seven or eight inches below the level of Fisher Street leaving an
open hole above. This open hole above the meter box created a dan-
gerous condition in Fisher Street to pedestrians using the street. Plain-
tiff knew this dangerous condition was in the street and reported it
several times to Carolina Water Company, and also reparted it to the
town of Morehead City. Neither defendant did anything to remedy
this dangerous condition in Fisher Street, to prevent injury to pedes-
trians using the street, although each had actual knowledge of it, and
the character of the hole in Fisher Street was such that injury to pe-
destrians using this street might reasonably be anticipated by defend-
ants. On 3 May 1963 plaintiff stepped in this hole, fell, and was seri-
ously injured. Plaintiff’s evidence would permit a jury to find that each
defendant was negligent, and that the negligence of each proximately
caused her injuries. Washington Gaslight Co. v. District of Columbia,
161 U.S. 316, 40 L. Ed. 712; Gregg v. Wilmaington, 155 N.C. 18, 70 S.E.
1070; Oklahoma Natural Gas Co. v. Hancock, Okla., 272 P. 2d 450;
63 C.J.S., Municipal Corporations, §§ 863(a) and 867; 19 McQuillin,
Municipal Corporations, 3d ¥id., § 54.91; Fitzgerald v. Concord, 140
N.C. 110, 52 S.E. 309; Faw v. North Wilkesboro, 253 N.C. 406, 117
S.E. 2d 14; Bailey v. Ashewville, 180 N.C. 645, 105 S.E. 326; Gasque v.
Asheville, 207 N.C. 821, 178 S.E. 848; Ferguson v. Asheuville, 213 N.C.
569, 197 S.E. 146. Gettys v. Marion, 218 N.C. 266, 10 S.E. 2d 799, and
Rivers v. Wilson, 233 N.C. 272, 63 S.E. 2d 544, are factually distin-
guishable.

The Honorable Luther Hamilton, Sr., a former distinguished jurist
and a learned and scholarly lawyer, with his customary frankness and
fairness to the Court, states in his brief for plaintiff:

“As 170 CONTRIBUTORY NEGLIGENCE ON THE PART OF THE PLAIN-
TirF: We concede that, except for the attention of the plaintiff
being diverted momentarily by the barking of her little dog, there
would have been no excuse for her stepping into the meter box
hole. She knew of its existence, had passed it many times, and
was afraid that she herself or somebody else might fall in, and,
knowing of its presence, always before had evaded or avoided it,
while passing that way ‘many, many times.” The barking of her
little dog reminded her, or at least suggested the probability, that
she was about to be followed by it and that she was unwilling to
have it ‘follow her down the street’ for fear it might get run over
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or hurt. * * * Plaintiff turned around to admonish the dog, and
as she stepped forward in turning back, without having had time
to redirect her attention to where she was going, the next step,
made as she turned, put her right into the hole of the water meter
box.”

Plaintiff contends that the barking of her little dog diverted her at-
tention or mind from her known danger of the open hole above the
water meter box, and that the question of whether or not she was guilty
of negligence proximately contributing to her injuries should be sub-
mitted to a jury under the law as stated in 65 C.J.S., Negligence, § 120,
p. 726, which is quoted with approval in Dennis v. Albemarle, 242 N.C.
263, 87 S.E. 2d 561, and also in Walker v. Randolph County, 251 N.C.
805, 112 S.E. 2d 551, from the Dennis case. This statement of law is as
follows:

“When a person has exercised the care and caution which an
ordinarily prudent person would have exercised under the same or
similar circumstances, he is not negligent merely because he temp-
orarily forgot or was inattentive to a known danger, To forget or
to be inattentive is not negligence unless it amounts to a failure to
exercise ordinary care for one’s safety. Regard must be had to the
exigencies of the situation, and the circumstances of the particular
occasion. Circumstances may exist under which forgetfulness or
inattention to a known danger may be consistent with the exercise
of ordinary care, as where the situation requires one to give un-
divided attention to other matters, or is such as to produce hurry
or confusion, or where conditions arise suddenly which are cal-
culated to divert one’s attention momentarily from the danger. In
order to excuse forgetfulness of, or inattention to, & known danger,
some fact, condition, or circumstance must exist which would di-
vert the mind or attention of an ordinarily prudent person; mere
lapse of memory is not sufficient, and, if, under the same or similar
circumstances, an ordinarily prudent person would not have for-
gotten or have been inattentive to the danger, such conduct con-
stitutes negligence.”

The law imposes upon a person sut juris the duty to exercise ordinary
care to protect himself from injury, and the degree of such care should
be commensurate with the danger to be avoided. Rosser v. Smith, 260
N.C. 647, 133 S.E. 2d 499; Alford v. Washington, 244 N.C. 132, 92 S.E.
2d 788. The standard of care is always the conduct of the reasonably
prudent man. The rule is constant while the degree of care which a rea-
sonably prudent man exercises or should exercise varies with the exigen-
cies of the occasion. Greene v. Meredith, 264 N.C. 178, 141 S.E. 2d 287.
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Plaintiff, according to her own testimony, knew that the water meter
box “was sunk down in the ground at least 7 or 8 inches if not further,”
below the level of Fisher Street, and had been for 6 or 7 months. Dur-
ing this time she passed it many, many times. She knew the hole had
created a dangerous condition in the street for pedestrians using the
street. She testified: “I had made complaint about it to Mr. Gillikin,
the one who reads the meters and told him someone was going to get
hurt in that meter box; that some of the children were playing ball in
the street and maybe some grown person was going to fall in it and get
hurt. T told him about it several times. * * * I called the City, the
place where the truck was that has charge of the street. They call it the
Street Department, and told the one that answered the telephone and
he said he would tell Mr. Waters, head of the Street Department.”

Considering plaintiff’s evidence in the light most favorable to her, it
compels the inescapable conclusion —no other conclusion can be rea-
sonably drawn therefrom — by any person of fair and sound judgment
that under the same or similar circumstances the barking of a little pet
dog on the porch, which apparently desired to follow its owner to a
nearby grocery store, would not have diverted the mind or attention
of an ordinarily prudent person and caused him to forget or to be in-
attentive to the known danger of a dangerous hole in the sidewalk he
was using, the perilous character of which he had reported with the
statement “someone is going to get hurt in that meter box,” and that
under all the circumstances as shown by plaintiff's own evidence, her
stepping into this hole and falling, a hole she knew was in the side-
walk and had reported to defendants with the statement ‘“someone is
going to get hurt in that meter box,” constituted a failure to exercise
that degree of care and caution to protect herself from injury that an
ordinarily prudent person under like conditions of known danger and
foreseeability of injury would exercise, and was negligence, and that
such negligence on her part was onc of the proximate causes contrib-
uting to her injuries.

“Plaintiff’s negligence need not be the sole proximate cause of the
injury to bar recovery. It is enough if it contribute to the injury as a
proximate cause, or one of them.” Badders v. Lassiter, 240 N.C. 413,
82 S.E. 2d 357.

It is firmly established in the adjective law of this State that when
the defendant pleads contributory negligence, and plaintiff's own evi-
dence, considered in the light most favorable to him, affirmatively shows
such contributory negligence on his part so clearly that no other con-
clusion can be reasonably drawn therefrom, defendant is entitled to
have his motion for judgment of compulsory nonsuit sustained. Ramey
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v. B. R, 262 N.C. 230, 136 S.E. 2d 638; Edwards v. Vaughn, 238 N.C.
89, 76 S.E. 2d 359; Bundy v. Powell, 229 N.C. 707, 51 S.E. 2d 307.

Walker v. Randolph County, supra, is factually distinguishable, in
that, inter alia, plaintiff was in the courthouse “intent on finding a
notice of sale at the time she fell down the stairway,” she had never
been in that part of the courthouse before, and never realized the stair-
way was there until she fell down it. Dennis v. Albemarle, supra, is
also factually distinguishable, in that, mter alia: “Plaintiff was watch-
ing for the wire but did not see it. He knew the wire was there, but did
not know its height. He attributed his inability to see it, in part, to
the presence of the trees, some fifty to seventy-five feet high.” See
also the opinion on rehearing of the Dennis case, 243 N.C. 221, 90 S.E.
2d 532.

No inflexible rule can be laid down as to what constitutes contribu-
tory negligence as a matter of law, as each case must be decided on its
merits. Plaintiff by her own evidence has proven herself out of court on
the ground of contributory negligence. Lincoin v. R. R., 207 N.C, 787,
178 S.E. 601. The conclusion we have reached finds support in our
following decisions: Burns v. Charlotte, 210 N.C. 48, 185 S.E. 443;
Oliver v. Raleigh, 212 N.C. 465, 193 S.E. 853; Houston v. Monroe, 213
N.C. 788, 197 S.E. 571; Watkins v. Raleigh, 214 N.C. 644, 200 S.E.
424; Finch v. Spring Hope, 215 N.C. 246, 1 SE. 2d 634; Welling v.
Charlotte, 241 N.C. 312, 85 S.E. 2d 379. See also O’Netll v. City of St.
Lowis, Supreme Court of Missouri, Division No. 1, 239 S'W. 94, The
judgment of compulsory nonsuit below is

Affirmed.

HARVEY McDARIS axp P. NOVIE PIPES v. BREIT BAR “T” CORPORA-
TION anp M. JACK BREITBART.

(Filed 22 September, 1965.)

1. Adverse Possession § 23—
When a party introduces a deed in evidence which he intends to use as
color of title, he must, in order to give legal efficacy to his possession, prove
that the boundaries described in the deed cover the land in dispute.

2, Same—

‘Where plaintiff introduces a deed as color of title and then offers testi-
mony permitting the inferences that he went upon the land with a surveyor
who had owned or had an interest in the land and who knew the prop-
erty, that the surveyor pointed out the corners to him, and as a consequence
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plaintiff was familiar with the lines of the property “as contained in the
deed”, held some evidence fitting the description of the deed to the land,
even though part of the evidence should have been excluded as a con-
clusion had objection been made.

3. Adverse Possession § 22; Evidence § 85—

Testimony to the effect that the boundaries of the land claimed fitted the
description of the land as set forth in the deed asserted as color of title,
held incompetent as a conclusion, it being proper for the witness to testify
only as to the facts from which the conclusion may be drawn by the jury.

4, Appeal and Error § 51—

Upon appeal from the court’s refusal of motion for nonsuit, incompetent
evidence admitted without objection must be considered, since if objection
had been entered plaintiff might have introduced competent evidence in
proof of the matter in question.

. Adverse Possession § 1—

In order to acquire title by adverse possession plaintiff must have oc-
cupied the land under known and visible boundaries, and where the court
fails to instruct the jury in regard to this essential element a new trial
must be awarded. G.8S. 1-38

=]

AppeaL by defendants from Martin, S. J., June 21, 1965, Session of
BuNncoMEE.

James S. Howell and Oscar Stanton for plaintiffs.
Van Winkle, Walton, Buck & Wall and Herbert L. Hyde for de-
fendants.

Moorg, J. This is an action in ejectment, instituted 18 October
1963. Defendants appeal from judgment, conforming to the jury’s ver-
dict, declaring plaintiffs the owners and entitled to the possession of
the land deseribed in the complaint.

Plaintiffs’ claim of ownership is based on adverse possession “under
known and visible lines and boundaries and under color of title for
seven years.” G.8. 1-38; Mobley v. Griffin, 104 N.C. 112, 10 S.E. 142.
For color of title plaintiffs rely on a deed from the Board of Tax Su-
pervision of Buncombe County, executed and recorded 29 August 1946.
The deed recites: “The property herein was acquired by the party of
the first part through foreclosure of tax lien.” Plaintiffs went into
possession of Iand in 1946 and continued in possession until 1963 when
they were ousted by defendants.

Defendants deny that plaintiffs have any title or interest in the
land, and assert that plaintiffs’ “color of title” was divested by reason
of the foreclosure of a subsequent tax lien (lien of taxes for the year
1946). Corporate defendant claims title by virtue of a deed from the
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Board of Tax Supervision for Buncombe County, dated 20 May 1963.
Individual defendant is an agent of corporate defendant.
The land is described in plaintiffs’ deed as follows:

“. .. in Buncombe County, North Carolina, to wit: Beginning
on a chestnut tree, the beginning corner of lot number one, and
runs with the line of lot number one as follows: South 15 degrees
West 29 poles to a planted stone; thence South 1 degree West 45
poles to a stake in said S. P. Munday and Rice heirs line, corner
of lot number one; thence East with Munday and Rice heirs line,
24 poles to a stake; thence North 20 degrees East 90 poles to a
water oak in said Munday and Jump lines; thence North 87 de-
grees West 12 poles to a chestnut oak; thence North 86 degrees
West 35 poles to the beginning; and being the same property de-
scribed in a certain deed of record in Deed Book 469, page 221, in
the office of the Register of Deeds for Buncombe County, N, C,,
containing {wenty acres, more or less, in Reems Creek Township.”

The same description is incorporated in corporate defendant’s deed by
reference.

The trial below proceeded upon the theory that the sole question for
determination is whether plaintiffs acquired ownership by adverse pos-
session under color of title.

There are thirty-five assignments of error. Defendants stress their
exception to the court’s refusal to allow their motion for nonsuit. They
contend that plaintiffs introduced no proof that the description in their
deed fits the land they held in possession.

A deed offered as color of title is such only for the land designated
and described in it. Norman v. Williams, 241 N.C. 732, 86 S.E. 2d 593;
Locklear v. Oxendine, 233 N.C. 710, 65 S.E. 2d 673; Barfield v. Hill,
163 N.C. 262, 79 S.E. 677. “A deed cannot be color of title to land in
general, but must attach to some particular tract.”” Barker v. Railway,
125 N.C. 596, 34 S.E. 701, To constitute color of title a deed must con-
tain a description identifying the land or referring to something that
will identify it with certainty. Carrow v. Davis, 248 N.C. 740, 105 S.E.
2d 60; Powell v. Mills, 237 N.C. 582, 75 S.E. 2d 759. “Parol evidence
is admissible to fit the description to the land. G.S. 8-39. ‘Such evidence
cannot, however, be used to enlarge the scope of the descriptive words.” ”
Baldwin v. Hinton, 243 N.C. 113, 90 8.E. 2d 316. The purpose of parol
evidence is to fit the description to the property, not to create a de-
scription. Thompson v. Umberger, 221 N.C. 178, 19 S.E. 2d 484. Plain-
tiffs are required to locate the land by fitting the description to the
earth’s surface. Andrews v. Bruton, 242 N.C. 93, 86 S.E. 2d 786. When
a party introduces a deed in evidence which he intends to use as color
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of title, he must, in order to give legal efficacy to his possession, prove
that the boundaries described in the deed cover the land in dispute.
Smith v. Fite, 92 N.C. 319. He must not only offer the deed upon which
he relies for color of title, he must by proof fit the description in the
deed to the land it covers —in accordance with appropriate law relat-
ing to course and distance, and natural objects and other monuments
called for in the deed. Trust Co. v. Miller, 243 N.C. 1, 89 S.E. 2d 765;
Skipper v. Yow, 238 N.C. 659, 78 S.E. 2d 600; Williams v. Robertson,
235 N.C. 478, 70 S.E. 2d 692; Locklear v. Oxendine, supra; Smith v.
Benson, 227 N.C. 56, 40 S.E. 2d 451,

The only evidence in the record, favorable to plaintiffs, bearing upon
the boundaries and location of the land described in the deed is certain
testimony of Harvey MeDaris, one of the plaintiffs. This testimony
is in substance as follows (the greater portion is copied from the record
verbatim) : I am familiar with the lines of the property as contained in
the deed introduced here. I had B. B. Bible, a surveyor, to go with me
immediately after Marshall Orr and T got the deed. He went over the
property with me. I had it surveyed. I was there with Mr. Bible. I
knew him real well. He pointed out every corner to me on it. Defendants
built a fence around it in 1963, put a narrow gate up and put a lock
on the gate. The land lies north and south. It is more of a long strip of
land. It goes down on the Reems Creek side below the spring quite a
little ways and lies back up on the north side of the Rice Knob. The
Scenic Highway runs through it. About a third of the property lies
north of the highway. I did not mark the lines by putting a blaze on
trees or anything like that. Mr. Bible pointed out each corner. I am
not a surveyor. I had Mr. Bible survey the property. He didn’t draw a
map. He did not write up any report of that survey. Neither I nor
Mr. Bible staked any corners. Mr. Bible knew the property. He told
me he knew the property. Mr. Bible told me he had been on the prop-
erty numbers of times and that he knew the property and could point
out the corners to me. When he was on that property with me, he had
his transit with him. Just the two of us together. Didn’t have any-
one else.

Mr. B. B. Bible was dead at the time of the trial below. Defendants
introduced in evidence a deed (recorded in book 469, at page 221, of
the Registry of Buncombe County) in their chain of title. It may be
inferred from this deed that either B. B. Bible or his wife owned the
land or an interest therein in 1934 and prior.

It was incumbent upon plaintiffs to show that the evidences of lines
and corners on the land corresponded to the designations and descriptive
terms in their deed. The deseription in plaintiffs’ deed specifiies the
lines and boundaries by courses and distances and refers to natural ob-
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jects and monuments by which the property may be located and iden-
tified — “chestnut tree,” “the beginning corner of lot number one,” “the
line of lot number one,” “a planted stone,” “S. P. Munday and Rice
heirs line,” “a water oak in Munday and Jump lines,” “a chestnut oak.”
We find in the record no evidence tending to explain, locate or make
certain the said calls and descriptive terms of the deed with relation
to the land itself. Thus, plaintiffs failed to fit the description to the
land according to the usual and accepted mode of trial procedure.
Duckett v. Lyda, 223 N.C. 356, 26 S.E. 2d 918. We call attention to
the following excerpt from the statement of facts in Brown v. Hurley,
243 N.C. 138, 139, 90 S.E. 2d 324.

“The plaintiff offered the testimony of a surveyor and others,
tending to fit the description contained in these deeds to the land
claimed by him. There was evidence as to the location of corners,
marked trees, and other natural objects. One line runs along the
top of a ridge. Another line follows an old road. The property was
surveyed in 1903, 1923, and in 1939, and the surveyor’s markings
were found and identified by the witnesses.”

See also Holmes v. Sapphire Valley Company, 121 N.C. 410, 28 S.E.
545.

Plaintiffs’ evidence permits the following inferences: B. B. Bible was
a surveyor. In 1934 and prior thereto he, or his wife, owned or had an
interest in the land in question. He knew the property and had been
on it “numbers of times.” He pointed out the corners to McDaris. As
4 consequence, McDaris is familiar with the lines of the property “as
contained in the deed” of plaintiffs.

We are of the opinion that this constitutes some evidence that the
description fits the land — more than a scintilla. James v. R. R., 236
N.C. 290, 72 S.E. 2d 682. However, it is certainly the irreducible
minimum of evidence on this essential point which will suffice to take
plaintiffs’ case to the jury. Furthermore, the testimony of McDaris
that Bible surveyed the land and pointed out the corners to him, and
that he, McDaris, is familiar with the lines of the property “as con-
tained in the deed,” was admitted over the objection of defendants. The
evidence was not competent for the purpose of fitting the description
to the land. “. . . evidence dehors the deed is admissible to ‘fit the de-
scription to the thing’ only when it tends to explain, locate, or make
certain some call or descriptive term used in the deed. It is the deed
that must speak. The oral evidence must only interpret what has been
said therein.” Ducket v. Lyda, supra. McDaris’ statement that he was
familiar with the boundaries “as contained in the deed,” is a conclu-
sion which the jury might draw from competent evidence, but the wit-
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ness is not permitted to do so. Memory v. Wells, 242 N.C. 277, 87 S.IE.
2d 497. Notwithstanding the incompetency of the testimony, we must
consider it on the motion for nonsuit. Evidence crroneously admitted
will nevertheless be considered on appeal in passing upon the sufficiency
of plaintiff's evidence to withstand nonsuit, since the admission of such
evidence may have caused plaintiffs to omit evidence of the same im-
port. Early v. Eley, 243 N.C. 695, 91 S.E. 2d 919; Midgett v. Nelson,
212 N.C. 41, 192 S.E. 854,

On the first (adverse possession) issue, the court instructed the jury
as follows:

G

. when you come to this first issue, members of the jury,
yvou will remember that the plaintiff has the burden of proof on it
and if the plaintiff has satisfied you by the greater weight of the
evidence that they (1) received and recorded deed constituting
color of title as the Court has instructed you as to the meaning of
color of title, conveying the property described in the Complaint,
and (2nd) that the plaintiffs have held sald property continu-
ously, adversely, notoriously, openly and extensively for a period
of seven years following the recording of said deed, then it would
be your duty to answer the first issue YES. If the plaintiffs have
failed to so satisfy vou, it would be your duty to answer the first
issue NO.”

The court erred in failing to charge that plaintiffs must also show that
such possession was under known and visible lines and boundaries. G.S.
1-38. There must be known and visible boundaries such as to apprise
the true owner and the world of the extent of the possession claimed.
Barfield v. Hill, 163 N.C. 262, 79 S.E. 677. Nowhere in the charge did
the court instruct the jury that there must be “known and visible lines
and boundaries” or explain the meaning of this phrase. Defendants’ ex-
ception to this omission is well taken, and they are entitled to a new
trial.

Other assignments of error are not discussed. The matters involved
may not arise upon a retrial.

New trial.
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JOHN G. KLEIBOR v. GEORGE H. ROGERS, TrapiNe A5 ROGERS
HATCHERY.

(Filed 22 September, 1963.)

1. Appeal and Error § 83—

Where the parties and the lower courts treat the trial court’s denial of
defendant’s plea in bar on the ground of res judicata as an order sustain-
ing a demwurrer to the plea, the Supreme Court may so treat the order, and
such ruling affects a substantial right and is appealable. G.S. 1-277.

2, Infants § 4; Parent and Child § 4—-

Negligent injury to an unemancipated child gives rise to a cause of action
on behalf of the child to recover damages for pain and suffering, perm-
anent injury and impairment of earning capacity after attaining majority;
and to a cause of action by the parent for loss of services and earnings of
the child during minority and expenses incurred for necessary medical
treatment for the child’s injuries.

3. Judgments § 29—

Nothing else appearing, a judgment dismissing on the ground of con-
tributory negligence an action instituted in behalf of a minor child by his
mother as next friend to recover damages for negligent injury does not
bar a subsequent action instituted by the child’s father to recover dam-
ages for loss of services and earnings of the child during minority and for
expenses incurred for medical treatment of his son’s injuries, there being
no allegation that the father controlled or participated in the institution
or prosecution of the prior action.

4. Judgments § 28—

Ordinarily a plea of res judicata may be maintained only where there is
identity of parties, subject matter and issues.

ArresL by defendant from McLean, J., January 1965 Special Civil
Session of BUNCOMEE.

This action was instituted August 31, 1962, in the General County
Court of Buncombe County.

Plaintiff alleges John B. Kleibor, Jr., plaintiff’s unemancipated nine-
year old son, sustained personal injuries November 12, 1960, when
struck by a truck owned by defendant and negligently operated by de-
fendant’s agent. He seeks to recover damages of $10,000.00 for loss of
the services and earnings of his son during minority and for expenses
incurred for necessary medical treatment of his son’s injuries.

Answering, defendant denied negligence and pleaded conditionally,
in bar of plaintiff’s right to recover, the contributory negligence of
plaintiff’s said son.

In addition, defendant pleaded, as a bar to plaintiff’s action, the
following: On June 5, 1961, John B. Kleibor, Jr., by his mother and
next friend, Lillian Kleibor, plaintiff’s wife, instituted an action against
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this defendant in the General County Court of Buncombe County. The
complaint in said prior action alleged the same facts as those alleged
in the complaint herein. Upon trial of said prior action in said General
County Court before the judge and a jury, the jury, by their verdict,
found that the (minor) plaintiff in said prior action had “by his own
negligence contributed to his injuries and plaintiff was not awarded
damages in any amount.” Judgment for the defendant in accordance
with sald verdict was entered in said court on December 6, 1961. De-
fendant herein “pleads said final judgment based on the merits as res
judicata in bar of plaintiff’s right to maintain this action and . . . by
reason of said prior judgment plaintiff is estopped to prosecute this
action.”

The agreed case on appeal states: “The Court (General County
Court) construed the contentions of the defendant as a plea in bar and
after studying the pleadings concluded that said plea in bar should be
overruled and denied. By Order signed August 18, 1964, the Court held
that said ‘Plea in Bar should be overruled and denied.” The defendant
objected and excepted to the ruling of the Court and . . . filed writ-
ten Notice of Appeal to the Superior Court . . .”

In the Superior Court, after hearing on defendant’s said appeal,
Judge MecLean “OrpeEreD aAND ApJUpGeD that the Judgment of the Gen-
eral County Court overruling and denying the defendant’s Plea in Bar
be and the same is hereby affirmed.” Defendant excepted and appealed,
assigning as error “the signing of the Order overruling and denying de-
fendant’s Plea in Bar.”

Williams, Williams & Morris and James F. Blue, III, for plaintiff
appellee.
Clarence N. Gilbert for defendant appellant.

Bossrrr, J. In this Court, during oral argument, it was stated that
the judgment roll in the prior action was considered by the General
County Court and by Judge McLean. The judgment, which sets forth
the issues and the jury’s answers thereto, is the only portion thereof
appearing in the record on appeal. Our only information as to the
pleadings in the prior action is derived from defendant’s allegations
herein,

It seems clear the hearings related solely to the sufficiency of de-
fendant’s pleading, treating as incorporated therein the judgment roll
in the prior action. The argument in plaintiff’s brief assumes the two
actions are based on the injuries sustained by plaintiff’s minor son on
November 12, 1960, and that recovery therefor was denied in the minor
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son's separate action because the jury found him guilty of contributory
negligence.

Apparently, the case was considered by the court below as if plaintiff
had demurred to the plea in bar based on alleged res judicata or had
moved to strike defendant’s allegations relating to the prior action.
The courts below simply overruled and denied defendant’s plea in bar.
We construe these orders as holding in substance that defendant’s alle-
gations, if true, are insufficient to constitute res judicata and a bar to
plaintiff’s action, So construed, the orders in effect sustained a demurrer
to defendant’s said plea in bar. If so considered, defendant had the
right of immediate appeal. An order or judgment which sustains a de-
murrer to a plea in bar affects a substantial right and a defendant may
appeal therefrom. G.S. 1-277; Shelby v. R.R., 147 N.C. 537, 61 S.E.
377; Mercer v. Hilliard, 249 N.C. 725, 728, 107 S.E. 2d 554; Hardin v.
Insurance Co., 261 N.C. 67, 134 S.E. 2d 142.

Where an unemancipated minor child is injured by the negligence of
another, two causes of action arise: (1) An action on behalf of the
child to recover damages for pain and suffering, permanent injury and
impairment of earning capacity after attaining majority; and (2) an
action by the parent, ordinarily the father, for (a) loss of the services
and earnings of the child during minority and (b) expenses incurred
for necessary medical treatment for the child’s injuries. Shipp v. Stage
Lines, 192 N.C. 475, 479, 135 3.E. 339; White v. Comrs. of Johnston,
217 N.C. 329, 333, 7 S.E. 2d 825; Ellington v. Bradford, 242 N.C. 159,
86 S.E. 2d 925; 3 Lee, North Carolina Family Law § 241, p. 105, note 1.

With reference to the two causes of action now under consideration,
the prior action in behalf of the minor and the present action by the
father, the parties are different and the causes of action are different.
Ellington v. Bradford, supra. An attempt to combine the two actions in
one suit would constitute a misjoinder of parties and causes of action
and such suit would be subject to dismissal if defendant demurred on
that ground. Thigpen v. Cotton Muills, 151 N.C, 97, 65 S.E. 750; Camp-
bell v. Power Co., 166 N.C. 488, 82 S.E. 842; Ellington v. Bradford,
supra.

Plaintiff has alleged facts sufficient to constitute a cause of action and
which, nothing else appearing, entitle him to maintain this action. De-
fendant does not contend otherwise,

Unquestionably, the contributory negligence of his minor son, if
established in this action, would constitute a bar to plaintiff’s re-
covery herein, See Lee, op. cit. p. 118, note 53, for supporting authorities.
Defendant alleged this action is barred by the contributory negligence
of plaintiff’s minor son. No question is presented as to this particular
plea in bar. The sole question presented on this appeal is whether the
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fact the contributory negligence issue was answered, “Yes,” in the
prior action, standing alone, constitutes a bar to this action.

In Rabel v. Farris, 213 N.C. 414, 196 S.E. 321, the defendants based
their plea in bar to the father’s action solely on the fact the jury, in
the prior action on behalf of the plaintiff's two-year old child, had
answered the negligence issue, “No.” The father, plaintiff in the second
action, was appointed and had acted as next friend in the prosecution
of the prior action on behalf of his minor child. No additional facts
with reference to the father’s connection with the prior action were al-
leged. This Court, by a vote of four to three, held defendants’ plea in
bar should have been overruled.

While subsequent decisions of this Court have cited Rabil v. Farris,
supra, with apparent approval, none has involved a like factual situa-
tion. It was distinguished factually by Denny, J. (now C.J.), in
Thompson v. Lassiter, 246 N.C. 34, 37, 97 S.E. 2d 492. For further
comment, on Rabil v. Farris, supra, see Lee, op. cit. § 241, p. 117; 36
N.C.L.R. 462.

It is noteworthy that, under our decisions, where a father prosecutes
an action on behalf of his minor child and seeks to recover therein the
damages which the father himself otherwise would be entitled to re-
cover in his own separate action therefor, and no objection is inter-
posed by the defendant, the father thereby waives his individual rights
against the defendant. Pascal v. Transit Co., 229 N.C, 435, 50 S.E. 2d
534; Shields v. McKay, 241 N.C. 37, 84 S.E. 2d 286; White v. Osborne,
251 N.C. 56, 59, 110 S.E. 2d 449; Doss v. Sewell, 257 N.C. 404, 409-410,
125 S. E. 2d 899. However, the prosecution of a minor son’s personal in-
jury action on his behalf by his mother as next friend is not a bar to
the father's independent action for loss of the services and earnings of
his son during minority and for expenses incurred for necessary medical
treatment of his son’s injuries. Smith v. Hewett, 235 N.C. 615, 70 S.E.
2d 825,

The present appeal does not require a reconsideration of our decision
in Rabil v. Farris, supra, with reference to a factual situation such as
that considered therein. Here, the prior action was instituted on behalf
of the minor by his mother, Lillian Kleibor, as next friend. The present
plaintiff was not in any capacity a party to that action.

Ordinarily, the plea of res judicata may be maintained only where
there iz an identity of parties, of subject matter and of issues. Coach
Co. v. Burrell, 241 N.C. 432, 85 S.E. 2d 688; Reid v. Holden, 242 N.C.
408, 88 S.E. 2d 125; Thompson v. Lassiter, supra; Masters v. Dunstan,
256 N.C. 520, 124 S.E. 2d 574.

Moreover, defendant has alleged no facts sufficient to invoke the rule
stated in Restatement of Judgments, § 84 quoted in Light Co. v. In-
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surance Co., 238 N.C. 679, 79 S.E. 2d 167, and in Thompson v. Lasstter,
supra, to wit: “A person who is not a party but who controls an action,
individually or in co-operation with others, is bound by the adjudica-
tions of litigated matters as if he were a party if he has a proprietary
or financial interest in the judgment or in the determination of a ques-
tion of fact or of a question of law with reference to the same subject
matter or transaction; if the other party has notice of his participa-
tion, the other party is equally bound.” Defendant does not allege that
the father, the present plaintiff, participated in any manner in the insti-
tution or prosecution of the prior action.

Treating the orders of the courts below as in effect sustaining a de-
murrer to said plea in bar and as striking the allegations with reference
thereto from defendant’s pleading, the order of Judge MecLean is
affirmed. Defendant, if so advised, may move for leave to amend. G.S.
1-129; G.S. 1-163.

Affirmed.

RAYMOND A. WANNER, Executor oF THE EsTATE oF ALICE H. McNIEL, DEk-
CEASED V. RAYMOND P. ALSUP.

(Filed 22 September, 1965.)

1. Automobiles § 33—
The mere fact that a pedestrian attempts to cross a street at a point
other than a crosswalk is not sufficient, standing alone, to support a find-
ing of contributory negligence as a matter of law. G.S. 20-174(a) (e).

2. Automobiles §§ 42a 45; Negligence § 26—
Contributory negligence does not warrant nonsuit when plaintiff alleges
and introduces evidence sufficient to raise the issue of last clear chance for
the determination of the jury.

8. Automobiles § 42k—

Where the evidence discloses that intestate, dressed in white, was walk-
ing diagonally northeast in crossing a north-south street, that she was
plainly visible for some distance, and that defendant, driving north, made
no attempt to avoid striking her, did not sound his horn or give any warn-
ing of his approach, did not slow down, stop or turn, and struck her when
she had gotten within a very short distance of the east curb of the street,
held to take the case to the jury on the issue of last clear chance, and the
granting of nonsuit was error.

Arpeal by plaintiff from Campbell, J., February-March 1965 Civil
Session of BuncousE.
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Plaintiff, as executor of the last will and testament of Alice H. Me-
Niel, who died on 22 January 1964 as a result of injuries reccived from
being struck by defendant’s automobile on 21 January 1964, brings this
action against the defendant to recover for injuries sustained by plain-
tiff’s testatrix and for her wrongful death.

Plaintiff's evidence tends to show that on 21 January 1964, about
4:50 p.m., testatrix, a dental technician, dressed in white shoes, white
stockings, white dress, and a blue or grey sweater, parked her auto-
mobile parallel and next to the curb on the west side of Valley Street
(a north-south street, 42 feet wide), in Asheville, North Carolina.
Testatrix got out of her parked car on the driver’s, or left, side,
facing south in the direction from which defendant was approac}'xilng.
Defendant was driving in his right lane, close to the center of the
street, some 40 to 60 feet in front of a taxicab operated by one Charles
Searborough. Scarborough was approximately 320 feet distant at the
time, and saw testatrix standing by her parked car facing toward him
and the defendant. Defendant was traveling at approximately 30 to
35 miles an hour. Valley Street is straight and slightly upgrade in this
vicinity and there was no obstruction between testatrix and defendant
and there was no other traffic in this vicinity at the time. Testatrix
looked to her left and started walking in a normal manner across the
street diagonally to her left, in a northeasterly direction, toward the
entrance of the place of business of the International Truck and Trac-
tor Company on the east side of Valley Street, where the testatrix had
an appointment. Defendant continued traveling about the center of
his right lane, followed by Scarborough. Scarborough’s vision of tes-
tatrix became obstructed by defendant’s ear as testatrix reached ap-
proximately the center of the street. Defendant continued driving in
a straight course approaching testatrix, without reduecing his speed,
sounding his horn, applying his brakes, or turning his car in any man-
ner whatsoever, to the left or right, and struck testatrix with the right
front fender of his automobile. Testatrix suffered several broken bones
and internal injurics and died as a result of her injuries about:2:40
a.m. the following morning.

There was no pedestrian crosswalk where the testatrix attempted to
cross the street. .

The defendant in his answer alleged that plaintiff's testatrix, was
guilty of contributory negligence in that she attempted to cross the
street at a point other than a crosswalk and was, therefore, barred
from recovery.

The plaintiff in his reply pleaded the failure of the defendant to
avail himself of the last clear chance of avoiding a collision . with

plaintiff’s testatrix.
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At the close of plaintiff’s evidence the trial judge granted defendant’s
motion for judgment as of nonsuit, holding as a matter of law that
plaintiff’s testatrix was contributorily negligent and therefore barred
from recovery. The plaintiff excepted to the judge’s ruling and appeals,
assigning error.

Meekins, Packer & Roberts by William C. Meekins for plaintiff.
Van Winkle, Walton, Buck & Wall by O. E. Starnes, Jr., for de-
fendant.

Dexxy, CJ. The appellant assigns as error the ruling of the
court below in granting the defendant’s motion for judgment as of
nonsuit at the close of plaintiff’s evidence, on the ground that such
evidence established the contributory negligence of plaintiff’s testatrix
as a matter of law.

The real question for determination is whether or not the plaintiff’s
evidence was sufficient to carry the case to the jury on the issues of
negligence, contributory negligence, last clear chance, and damages,
which issues were raised by the pleadings.

The mere fact that plaintiff’s testatrix attempted to cross Valley
Street at a point other than a crosswalk is not sufficient, standing alone,
to support a finding of contributory negligence as a matter of law.
This Court, in Bank v. Phillips, 236 N.C. 470, 73 S.E. 2d 323, in con-
struing subsections (a) and (e) of G.S. 20-174 in connection with this
question, said:

“Here, the evidence discloses that the intestate was crossing
the street diagonally within the block, at a point which was neither
at an intersection nor within a marked crosswalk, and the evi-
dence discloses no traffic control signals at the adjacent intersec-
tions. Therefore, under the provisions of G.8. 20-174(a) it was in-
testate’s duty to ‘yield the right of way to all vehicles upon the
roadway.’

“If it be conceded that the intestate failed to yield the right of
way as required by this statute, even so, it was the duty of the
defendant, both at common law and under the express provisions
of G.S. 20-174(e), to ‘exercise due care to avoid colliding with’ the
intestate, * * *

“Nor may the evidence tending to show that intestate failed to
yield the right of way as required by G.8. 20-174(a) be treated
on this record as amounting to contributory negligence as a mat-
ter of law, particularly so in view of the testimony to the effect
that intestate at the time he was struck had reached a point about
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10 feet from the west curb of the street. Our decisions hold that
failure so to yield the right of way is not contributory negligence
per se, but rather that it is evidence of negligence to be considered
with other evidence in the case in determining whether the actor
is chargeable with negligence which proximately caused or con-
tributed to his injurv. (Citations omitted.)”

Likewise, in Williams v. Henderson, 230 N.C. 707, 55 S.E. 2d 462,
this Court said:

“While a driver of a motor vehicle is not required to anticipate
that a pedestrian seen in a place of safety will leave it and get
in the danger zone until some demonstration or movement on his
part reasonably indicates that fact, T'ysinger v. Dairy Products,
225 N.C. 717, 36 S.E. 2d 246, he must give warning to one on the
highway or in close proximity to it, and not on a sidewalk, who
is apparently oblivious of the approach of the car or one whom
the driver in the exercise of ordinary care may reasonably an-
ticipate will come into his way. Tramor’s Adm’r. v. Keller, 79 S W,
2d 232.

“It 1s his duty to sound his horn in order that a pedestrian un-
aware of his approach may have timely warning. If it appears that
the pedestrian is oblivious for the movement of the nearness of the
car and of the speed at which it is approaching, ordinary care re-
quires him to blow his horn, slow down, and, if necessary, stop to
avoid inflicting injury. (Citations omitted.)

“He must make certain that pedestrians in front of him are
aware of his approach. 2 Blash. Auto 370, sec. 2142. * * *”

The appellee relies heavily upon Blake v. Mallard, 262 N.C. 62, 136
S.E. 2d 214, to support the ruling of the court below. This case is readily
distinguishable from the instant case. The facts in the Blake case were,
in effect, that plaintiff, a colored woman, dressed in dark clothing, at-
tempted to cross a six-lane highway, at night, at a point other than a
crosswalk. The defendant’s car was observed some 200 yards away,
traveling in plaintiff’s direction, at an estimated speed of 60 miles per
hour. When plaintiff was in the fourth lane, she observed defendant’s
car 45 feet away and began to run, but was struck by defendant’s car.
Nonsuit of plaintiff was properly affirmed by this Court bec