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CITATION O F  REPORTS. 

Rule 46 of the Supreme Court is a s  follows: 
Inasmuch a s  all  the Reports prior to the 63rd have been reprinted by the 

State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. a s  follows: 

1 and 2 Martin, ................ as 

1 Haywood ............................. " 
2 " ............................. 'I 
1 and 2 Car. Law Re- ,. ', 

pository & N. C. Term 1 
1 Rlurphey .............................. " 
2 " ............................a. 

I1 

3 " ............................. " 
1 Hawks .................................. " 
2 " .................................. '6 

1 N.C. 
2 " 
3 " 
4 " 

5 " 

6 " 

7 " 
8 " 
9 " 

....... ........... 1 Devereux Law .. " 12 " 
2 " .................... 13 I. 

3 " ...................... 14 “ 

4 " ....................lc 15 " 
1 I. Eq. ....................I. 16 " 
2 " ...................... 17 " ................ 1 Dev. b Bat. Law " 18 " 

1 Dev. & Bat. Eq ..................... " 21 " 

2 " 'I .................... 22 
1 Iredell Law .......................... " 23 " 

2 " "  .......................... 24 " 
3 " " .......................... " 25 " 

4 " "  ..........................16 26 " 

5 " " .......................... "27 " 
~ " "  .......................... 28 " 
7 11 " .......................... 29 " 
8 " "  ..................... ....." 30 " 

........................ 9 Iredell Law a s  21 N.C. 
10 " ............................ 32 I. 

11 '6 I1 .......................... 33 " 
12 " ........................s 34 I. 

13 16 11 ........................ 1 1 3 5  I. 

........................ 1 " Ea. " 36 " 
2 " .......................... 37 I. 

3 '6 " ......................... 38 '' 
4 6' " .......................... 39 I. 

5 ......................... 40 I. 
6 6' " ......................... 41 " 
7 " ........................ 42 I. 

8 " ........................ "43 " 
Busbee Law ............................ " 44 I. 

Eq "4 " . ............................. 
1 Jones Law .......................... " 46 " 
2 " "  ............................ 47 " 

3 I1 'I ............................ 48 " 
4 '6 " ...........................6 49 " 
5 6' I1 ........................... 50 I. 

S I. " ..........................I. 53 " 
1 " Eq. ............................ 54 ,I 

2 '6 I1 ." ...... " ............... 1155 “ 

3 6' " ........................... 56 I. 
4 " "  ............................ 57 " 
5 " "  ............................ 58 " 
6 6' 11 ............................ 59 I. 

1 and 2 Winston .................... " 60 " 
Phillips Law ............................ 61 " 

Eq. " 62 " .. .......................... 
W In  quoting from the reprinted Reports, counsel will cite always the 

marginal (Le., the original) paging. 
The opinions published in the first six volumes of the reporta were written 

by the "Court of Conference" and the Supreme Court prior to  1819. 
From the 7th to the 62d volumes, both inclusive, will be found the opinione 

of the Supreme Court, consisting of three members, for  the  first fifty yearn 
of i ts  existence or from 1818 to 1868. The opinions of the Court, consisting 
of flve members, immediately following the Civil War, a r e  published in the 
volumes from the 63d to the 79th, both inclusive. From the 80th t o  the 
lOlst volumes, both inclusive, will be found the opinions of the Court, con- 
sisting of three members, from 1879 to 1889. The opinions of the Court, con- 
sisting of flve members, from 1889 to  1 July 1937 a r e  published in volumes 
102 to 211, both inclusive. Since 1 July 1937, and beginning with volume 212, 
the Court has  consisted of seven members. 



JUSTICES 
OF T H E  

SUPREME COURT OF NORTH CAROLINA. 

SPRING TERM, 1966. 

CHIEF JUSTICE : 
R. HUNT PARKER. 

ASSOCIATE JUSTICES : 
WILLIAM H. BOBBITT, SUSIE SHARP, 
CARLISLE W. HIGGINS, I. BEVERLY LAKE, 
CLIFTON L. MOOREll J .  WILL PLESS, JR. 

EMERGEKCY JUSTICES : 
J. WALLACE WINBORNE,' WILLIAM B. RODMAN, JR.,3 

EMERY B. DENh'Y.4 

ATTORNEY GENERAL : 
THOMAS WADE BRUTON. 

DEPUTY ATTORNEYS-GENERAL : 
HARRY W. McGALLIARD, RALPH MOODY, 
PEYTON B. ABBOTT, HARRISON LEWIS. 

ASSISTANT ATTORNEYS-GENERAL : 
CHARLES D. BARHAM, JR., WILLIARI W. MELVIN, 
JAMES F. BULLOCK, BERNARD A. HARRELL, 
PARKS H. ICENHOUR GEORGE A. GOODWYN, 
ANDREW H. McDANIEL, MILLARD R. RICH, JR. 

DIRECTOR OF T H E  ADMINISTRATIYE OFFICE OF T H E  COURTS: 

J .  FRANK HUSKINS. 

ADMINISTRATIVE ASSISTANT TO T H E  CHIEF JUSTICE 

AND 

ASSISTANT DIRECTOR OF T H E  ADMINISTRATIVE OFEICE OF T H E  COURTS : 
BERT M. MONTAGUE. 

SUPREME COURT REPORTER : 
JOHN 31. STRONG. 

CLERK OF T H E  SUPREME COURT: 

ADRIAN J .  NEWTON. 
-- 

MARSHAL AND LIRRARIAN : 
RAYMOND M. TAYLOR. 

1Died 9 July 1966. Succeeded by Joseph Branch, Enfield, N. C. 
2Died 12 July 1966. 
3On recall 7 February 1966 to 26 March 1966. 
40n recall 28 March 1966 to 7 July 1966. 



JUDGES OF THE SUPERIOR COURTS OF NORTH CAROLINA. 

FIRST DIVISION 
Name District Address 

WALTER W. COHOON ....................................... F i r  ............................... Eilzabeth City. 
ELBERT S. PEEL, JB ....................... .. .......... .Second ...................... Williamston. 
WILLIAM J. BUNDY ......................................... Third .............................. Greenville. 
HOWARD H. HUBBARD .................................... Fourth ............................ Clinton. 
R. I. MINTZ ............................... L i f t h  ............................... Wilmington. 
JOSEPH W. PARKER .............................. .... Sixth .............................. Windsor. 
GEORGE M. FOUNTAIN ................................... Seventh ................. .. ..... Tarboro. 
ALBERT W. COWPER ................................... i t  ...................... Kinston. 

SECOND DIVISION 
HAMILTON H. HOBGOOD ............................. .....Ninth .............................. Louisburg. 
WILLLAX Y. BICKETT ..................................... T e n t h -  ......................... Raleigh. 

................................ JAMES H. Pou BAILEY -. 
WILLIAM A. JOHNSON .................................. Eleventh .................. Lillington. 

........ E. MAURICE BRASWEU ................... ... Twelfth .......................... Fayetteville. 
RAYMOND B. ~ ~ A L L A R D  .................................... Thirteenth ..................... Tabor City. 
C. W. HALL .................................................. Fourteenth .................... Durham. 
LEO CARR ............................ .. ................... Fifteenth ........................ Burlington. 
HENRY A. MCKINNON, JR ............................. Sixteenth ....................... Lumberton. 

THIRD DIVISION 
ALLEN H. GWYN ........................................... S e e n t e e n t h  .................. Reidsville. 
WALTER E. CRISSMAN .................................. Eighteenth-B .............. High Point. 
EUGENE G. SHAW ........................................ Eighteenth-A ............ Greensboro. 
FRANK M. ARMSTRONG ................................ Nineteenth .................... Troy. 
JOHN D. MCCONNELL ............................ ,.Twentieth ...................... Southern Pines. 
WALTER E. JOHNSTON, JR ............................. Twenty-First-A .,......... Winston-Salem. 
HARVEY A. LUPTON ........................................ Twenty-First-B ............. Winston-Salem. 
JOHN R. MCLAUQHLIN ................................ Twenty-Second ............. Statesville. 
ROBERT 31. GAMBIIL ..................................... T w e n T h r d  ............... North Wilkesboro. 

MlURTR DIVISION 
............. ................................................. W. E. ANGLIN Twenty-Fourth Burnsville. 

................ JAMES C. FARTHING .................................. T w e n t y - i f  Lenoir. 
FRANCIS 0. CLARKSON .................... ........................... Charlotte. ............ HUGH B. CAMPBELL ................................. Twenty-Sixth-A Charlotte. 

....... P. C. FRONEBERGER ....................................... Twenty-Seventh-A Gastonia. 

....... B. T. FALLS, JR ........................................ Twenty-eenth-  B Shelby. 
......... W. K. MCLEAN ................................. T e n t - E i g h t h  Ashevil le .  

............... J. W. JACKSOX ............................................. Twenty-Ninth Hendersonvile. 
........................ G w  L. HOUR ............................................ Thirtieth Franklin. 

SPECIAL JUDGES. 
H. L. RIDDLE, JR ........... Morganton. WALTER E. BROCK .......... Wadesboro. 
FRED H. HASTY .............. Charlotte. JAMES F. LATHAM ......... Burlington. 

......... HARRY C. MARTIN .......... Asheville. EDWARD B. CLARK Elizabethtown. 
J WILLIAM COPELAND .... Murfreesboro. HUBERT E. MAY ............. Nashville. 

EMERGENCY JUDGES. 
H. HOYLE SINK .............. Greensboro. WALTER J. BONE ............. Nashville. 
W. H. S. BURGWYN ....... Woodland. HENRY L. STEVENS, JR.. Warsaw. 
Q. I<. NIMOCKS, JR ........ Fayetteville. HUBERT E. O m  ............ Lexington. 
ZEB V. NETIZES ............... Asheville. F. DONALD PHILLTPS ..... Rockingham. 
GEORGE B. PATTON ......... Franklin. CHESTER R. MORRIS ....... Coinjock. 



S O L I C I T O R S  

EASTERN D M S I O N  

Name District Address 
HERBERT S M ~  .............................................. i t  ............................... Elizabeth City. 
ROY R. HOLDFORD, JR ................................... . S e i l s o n .  
W. H. S. BURGWYN, JR ................................. T h i T o o d l a n d .  
ARCHIE TAYLOR ............................................. Fourth ........................ Lillington. 
LUTHER HAMILTON, JR ................................. N t h  ............................... o r e e d  City. 
WALTER T. BRITT ........................................... Sixth ............................... Clinton. 
WILLIAM G.  RANSDELL, JE .......................... Seventh ......................... .Raleigh. 
JAMES C. BOWMAN ........................................ Eighth ............................. Southport. 
LESTER G. CARTER, JR ................................. Ninth .............................. Fayetteville. 
JOHN B. REGAN .......................................... Ninth-A .......................... St. Pauls. 
DAN K. EDWARDS .......................................... Tenth .............................. Durham. 
THOMAS D.  COOP^, JR ................................. Tenth-A .......................... Burlington. 

WESTERN DIVISION 

THOMAS W. MOORE, JR ................................. E l e T e i n s t o n - S a l e m .  
L. HERBIN, JR ................................................ Twelfth .......................... Greensboro. 
M. G. BOYETTE ................................................ Thirteenth ..................... Carthage. 
MAX L. CHILDERS .............................. -t Holly. 

................................... ................ KENNETH R. DOWNS Fourteenth-A Charlotte. 
....................... ZEB. A. MORRIS ............................................... F'if teenth Concord. 
...................... W. HAMPTON CHILDS, JR ............................. .Bisteenth. Lincolnton. 

J. ALLIE HAYES ........................................... S e n t  .................. North Wilkesboro. 
LEONARD LOWE ............................................... Eighteenth ..................... Caroleen. 
ROBERT S. SWAIN ......................................... Nineteenth ..................... Asheville. 
GLENN W. BROWN .......................................... Twentieth ...................... WaynesviUe. 
CHARLES M. NEAVES ...................................... Tr~enty-First  ................. Elkin. 



SUPERIOR COURTS, SPRING TERM, 1966. 
FIRST DIVISION. 

I Apr .  4 ( A ) ;  X a y  16(A) .  
Sampson-Jan. 24(2) ; Feb. 21t(A) ; Apr. 

4 t ( ? ) ;  Apr.  25*; N a y  2 t ;  May 30t(2).  

F l r s t  D i s t r i c t J u d e e  Hubbard .  - 
Camden-Apr. 4. 
Chowan-Nar. 28; Apr.  25t. 
Currituck-Jan 241; Feb. 28. 

Dare-Jan. 10t(2 ')  ; May. 23. 
~ a t e s - > J a r .  21; May 16t.  
Pasquotank-Jan.  31; Feb. 1 4 * ( 2 ) ;  Mar. 

1 4 t ;  May 2 t ( 2 ) ,  May 30'; J u n e  61. 
P e r q u ~ m a n s - J a n .  31t ;  hlar. I t ;  Apr.  11. 

Second D i s t r i c t J u d g e  Mintz. 
Beaufort-Jan.  1 7 . ;  Jan. 24; Feb. l 4 ? ( 2 ) ;  

Mar 14'; Apr.  l l t ;  >Jay 2 t ;  J u n e  6 t ;  
~ u n i  20. 

Hyde->lay 16. 
Martin-Jan. 3 t :  Mar.  7;  Apr. 4 t ;  May 

301; J u n e  13. 
Tyrrell-Apr. 18. 
Washington-Jan,  10;  Feb. I t ;  Apr. 25. 

T h i r d  D i s t r i c W n d g e  P a r k e r .  
Carteret-Jan. 3 1 t ( A )  ; Mar. I ' f ( 2 )  ; Mar. 

28; Apr.  2 5 ( 2 ) t ( A ) ;  J u n e  6(2) .  
Craven-Jan. 3 ( 2 ) '  J a n .  3 1 t ( 2 ) '  F e b  21 

t ( A ) ( 2 ) ;  Mar. 7 ( ~ ) ' ;  Apr. 4; M&' 2 t i .Z) ;  
N a y  2 3 ( 2 ) ;  J u n e  1 3 t ( A ) ( 2 ) .  

Paml~co-Jan .  17(A)  ; Apr. 11. 
1'1tt-Jan l i t ;  J a n .  24; Feb. 2 1 t ( 2 ) ;  

>Tar. 14(A)' ;  Mar. 21; Apr.  l l t ( A ) ;  Apr. 
18; May 16; May 2 3 t ( A ) ;  J u n e  20. 

F o u r t h  D i s t r i c U u d g e  Founta in .  
Duplin--Jan. 17'; Feb. 2 8 * ( A ) ;  Mar. 7 

t ( 2 ) ;  May 9': May 1 6 t ( 2 ) .  
Jones-Jan. l o t ;  Feb. 28. 
Onslow-Jan. 3;  Feb. 21; filar. 2 1 t ( 2 ) ;  

F i f t h  D i s t r i c t J u d g e  Cowper. 
New Hanover-Jan. 10'; J a n .  l?t(.?); 

Feb. i t ( 2 ) .  Feb. 21*(2) ;  Mar. I t ( 2 ) ;  Mar. 
2 8 * ( 2 )  A p r  l l t ( 2 ) ;  >lay 2 t ( 2 ) ;  May 16. 
( ~ ) ( 2 ; ;  Ma$ 2 3 i t 2 ) ;  J u n e  6'; J u n e  131(2).  

Pender-Jan. 3 ;  J a n .  31i ;  Mar. 21; Apr.  
2 5 t ( A ) .  

S ix th  D i s t r i c t J u d g e  Cohoon. 
Bertle-Feb. l ( 2 )  ; May 9(2),  
Halifax-Jan. 2 4 ( 2 ) ;  Feb. 2 8 t ;  Apr. 26: 

May 2 3 t ( 2 ) ;  J u n e  6'. 
Hertford-Feb. 21; Apr.  l l ( 2 ) .  
Xorthampton-Jan.  1 7 t :  hlar.  28(2).  

Seventh D i s t r i c t J u d g e  Peel. 
Edgecombe-Jan. 17.; Feb. 7 t ( A ) ;  Feb. 

2 l 9 ( A ) ;  Apr. 18'; May 1 6 t ( 2 ) ;  J u n e  6. 
iVash-Jan. 3 * ( A ) :  J a n .  24t;  Jan .  318; 

Fab. 28t (23;  hlar. 28*; May 2 t ( 2 ) ;  May 
30'. 

Wilson-Jan. 3 t ( 2 ) ;  Feb. 7*(2) ;  Mar. 
1 4 * ( 2 ) ;  Apr. 4 t ( 2 ) ;  May 2 * ( A ) ( 2 ) ;  J u n e  
1 3 t ( 2 ) .  

E i g h t h  D t s t r i c W u d g e  Bundy. 
Greene-Jan. 3 t ;  Feb. 21; J u n e  13(A).  
Lenoir-Jan. 10'; J a n .  1 7 t ( A ) :  Feb. 7 

t ( 2 )  Mar 1 4 ( 2 ) ;  Apr. l l t ( 2 ) ;  May 1 6 t  
(2)  ; ' ~ u n e  '13*(2). 

Wayne-Jan. 17*(2) ; J a n .  l 3 t  ( A )  ( 2 ) .  
Feb. 2 S t ( 2 ) ;  hlar. 28*(2) ;  May 2 t ( 2 ) ;  ~ a ;  
30t (2) .  I 

SECOND DIVISION. 

N i n t h  Dlstrict  J u d g e  Brmwel l .  
Franklin-Jan.  31'; F e b  Z l t ;  Apr. 1st 

( 2 j .  >ray 9.. 
dranville- an. 17: J a n .  2 4 t ( A ) ;  Apr. 4 

(2) .  
Person-Feb. 7 ;  Feb. 1 4 t ;  Mar. 21?(2) ;  

May 16;  May 23t.  
Vance-Jan. 10'; Feb. 28'; Mar. 1 4 t :  

June  Gt; J u n e  20'. 
Warren-Jan. 3'; J a n .  2 4 t ;  May 2 t ;  May 

30' 
T e n t h  District-Wake. 

Schedule A J u d g e  Mallard.  
Jan.  3 t ( 2 ) ;  J a n .  l I t ( 3 ) ;  Feb. 7 * ( 2 ) ;  Feb. 

2 1 * ( 2 ) ;  Mar,  1 4 t ( 2 ) ;  Mar. 2 8 t ( 2 ) ;  Apr. 11 
* ( 2 ) ;  Apr.  2 8 * ( 2 ) ;  May 1 6 t ( 2 ) ;  May 30' 
( 2 ) ;  J u n e  13*(2) .  

Schedule B - J u d g e  Hall .  
Jan .  3 * ( 2 ) ;  J a n .  1 0 ( A ) ;  J a n .  1 7 * ( 3 ) ;  

Feb. T t ( 2 ) ;  Feb. 1 4 ( A ) ;  Feb. 2 1 t ( 2 ) ;  Mar. 
7 ( A ) ;  Mar. 1 4 * ( 2 ) ;  Mar.  2 8 * ( 2 ) ;  Apr. l l t  
( 2 ) :  Agr.  1 1 ( A ) :  Apr.  2 5 t ( 2 ) ;  May 9 ( A ) ;  
May 1 6 * ( 2 ) ;  May 3 0 t ( 2 ) ;  May 20(A) ;  J u n e  
1 5 t ( 2 ) :  J u n e  20(A).  
E l e v e n t h  D i s t r i c t J u d g e  Bailey. 

Harnett-Jan.  3'; J a n .  1 0 t ( A ) ;  Feb. 7 t  
( A ) ( 2 ) ;  Feb. 2 1 t ;  Mar.  14'; Apr,  4 t ( A )  
( 2 ) ;  Apr. 1 8 t ( 2 ) :  May 16': May 23t (A)  
( 2 ) :  J u n e  6 t ( 2 ) .  

Johnston-Jan.  l O t ( 2 )  : J a n .  24t (A)  ( 2 ) ;  
F e b  7 ( 2 ) '  Feb. 2 8 t ( 2 ) ;  Mar. 2 8 t ( 2 ) :  Apr. 
I ~ * ( A ) ;  hiay 2 t ( 2 ) :  May 30: J u n e  20.. 

Lee-Jan. 24; J a n .  3 1 t ;  Feb. 2 8 t ( A ) :  
Mar.  21'; May 2t ( A ) :  May 23. 
Twelf th  D i s t r i c t J u d g e  Cam. 

Cun~ber land-Jan ,  3 t ( A ) ( ? ) :  J a n .  3 * ( 2 ) ;  
J a n .  l 7 t ( 2 ) ;  J a n .  31*(2);  J a n .  S l t ( A )  ( 2 ) ;  
Feb. l 4 t f 2 ) :  Feb. l 4 * ( A )  ( 2 ) :  Feb .  2 8 t I A ) :  

Hoke-Jan. 2 4 ( A ) ;  Beb. 2 8 t ;  Apr. 25. 
T h i r t e e n t h  D i s t r i c t J u d g e  McKinnon. 

Bladen-Feb. 14; Mar. 1 4 t ;  Apr. 18; May 
16t -. . 

Brunswick-Jan. 17; Feb ,  21t;  Apr. 2 5 t ;  
May 9 ;  May 30t (2) .  

Columbus-Jan. 3 t ( 2 ) ;  J a n .  24*(2): Feb. 
I t :  Feb. 2 8 ? ( 2 ) ;  Apr.  4 t ( 2 ) ;  May 2*(A) ;  
N a v  23t :  J u n e  20. 
~ o & ? e n t h  D i s t r i c t J u d g e  Hobgood. 

Durham-Jan. 3*(2)  ; J a n .  3 t ( A )  (2) ; 
J a n .  l i t ;  J a n ,  24*(3) ;  J a n .  24t (A)  Feb. 
14*(2) ;  Feb. l 4 t ( A )  ( 2 ) ;  Feb. 2 8 t ( 2 )  1 Mar. 
7 * ( A ) ( 3 ) ;  Mar. 2 1 t ( 2 ) :  Avr. 4 * ( 2 ) :  Anr. 4 

N f t e e n t h  District  J u d g e  Bickett .  
Alamance-Jan. 3 t ( 2 ) ;  J a n .  17*(A) ;  

J a n .  3 1 t ( 2 ) ;  Feb. 28*(2) ;  Mar. 2 8 t ( A ) ;  
Apr,  l l t ( 2 ) ;  May 2'; May 1 6 t ( 2 ) ;  J u n e  6 
* 1 7 >  ,-,. 

Chatham-Jan. 2 4 t ( A ) ;  Feb. 14; Mar. 
1 4 t ;  May 9. May 30t. 

Orange-Jan. l I t ( 2 ) ;  Feb. 21': Mar. 21t 
( 2 ) ;  Apr.  25.: J u n e  1 3 t ( A ) ( 2 ) .  
S ix teenth  D i s t r i c t J u d g e  Johnson. 

Robeson-Jan. 3 * ( 2 ) ;  J a n .  1 7 ? ( 2 ) ;  Feb. 
2 1 t ( 2 ) ;  Mar. 7'; Mar. 21+(2) :  Apr. 4*(2) ;  
Apr. 1 s t ;  May 2 * ( 2 ) ;  May 1 6 t ( 2 ) ;  J u n e  
l * l ' ) i  " \ - ,  

Sco'tland-Jan. 3 1 t ;  Mar. 14; Apr. 26t 
( A ) :  J u n e  20. 



COURT CALENDAR. vii 
THIRD DIVISIOK 

Seventeenth  District--Judge Armst rong.  
Caswell--Feb. 2 1 t ;  X a r .  21(A).  
Rockingham-Jan, 17. (2)  ; Feb. l 4 t  ( A )  

( 2 ) ;  Feb. ? 8 ? ( 2 ) ;  X a r .  1 4 * ( A ) ;  Apr.  lit 
( 3 ) ;  May 1 % t ( 2 J :  J u n e  13(2).  

Stokes-Jan. 31; Apr.  4; J u n e  20(A) .  
Surry-Jan. 3 * ( 2 ) ;  Feb, 7 t ( 2 ) ;  Mar. 21t 

(21; May 2 * ( 2 ) ;  X a y  3 0 t ( 2 ) .  
E i g h t e e n t h  District-Guilford. 

Schedule A - J u d g e  McConnell. 
Greensboro-Jan. l i t ( 2 ) ;  J a n .  31*(2); 

Feh. 1 4 * ( 2 ) ;  Mar. i t ( 2 ) ;  Mar. 2 1 t ;  J Iay  2 
( 2 ) ;  J l a y  1 6 t ( 2 l ;  >Iay 30t (2) .  

High  I 'o~n-Jan .  3 t ( 2 ) ;  Mar. 2 8 t ( 2 ) ;  
Apr.  l l * ;  Apr.  1 8 t ;  J u n e  1 3 t ( 2 ) .  

Schedule B J u d g e  Johns ton .  
Greensboro-Jan. 3*i2) ; J a n .  17'; J a n .  

24; Jan .  3 1 t ( 2 ) ;  Feb. 28*(2'J;  Mar. 2 1 t ( 3 ) ;  
Apr.  1 1 * ( 2 ) ;  Apr. 2 6 t ( 2 ) ;  &fay  308(2) ;  
J u n e  1 3 t ( ? l .  

High  Point-Feb 1 4 t ( 2 ) ;  May lGt(2) .  
Schedule C 4 u d g e  to b e  assigned. 
Greensboro-Jan. 3 t ( A )  (21 ; J a n .  2 4 t ( A )  

( 2 ) ;  Feb .  1 4 i ( A )  ( 2 ) ;  Feb. 2 1 * ( A ) ( 2 ) ;  Mar. 
1 4 ( A ) ;  X a r .  2 1 * ( A ) ( 3 1 ;  Apr.  4 t ( A ) ( 2 ) ;  
Apr ,  1 8 t ( A ) ( 2 ) ;  Am-. 25(A) ;  &lay 9 t ( A ) ;  
Rlay 1 6 ( A ) ;  May 23*(A) ( 3 ) ;  J u n e  6 t ( A )  
(21 ; June  l 3 * ( A )  ( 2 )  ; J u n e  20(A). 

High  Point-Jan. 1 7 * ( A ) ;  Feb. 7 * ( A ) ;  
Mar.  i * ( A ) ;  U a y  S * ( A ) ;  J u n e  6*(A) :  
Nine teenth  District  J u d g e  McLaughlln.  

Cabarrus-Jan. 3*;  J a n .  107; J a n ,  3 1 t ( A )  
( 2 ) ;  Feb. 1 S t ( 2 ) ;  Apr.  1 8 ( 2 j ;  X a y  2 3 ( A ) ;  
J u n e  6 t .  

Montgomery-Jan. 17;  Apr. 4 ( A ) ;  May 23t. 
Randolph-Jan. 3 t ( A )  ( 2 ) ;  J a n .  24%; J a n .  

3 1 t ( ? ) ;  Feb. 28t (A)  ( 2 ) ;  Mar. 28*(A) ;  Apr.  
4 t ( 2 1 ;  May 2 t ( 4 ) ( 2 ) ;  X a y  3 0 t ( A ) ( 2 ) ;  

FOURTH 

T a e n t v - F o u r t h  District--Judge Clarkson. 
A V ~ & - A P ~ .  25(2). 
RIadison-Feb. 21; Mar. 21 t (2) ;  May 23 

* ( 2 ) ;  J u n e  20t. 
Alitchell-Apr. 4(2) .  
XTatauga-Jan. 17; Apr,  18(A)  ; J u n e  61. 
Yancey-Feb. 28(2).  

Twenty-Fi f th  D i s t r i c t - J u d g e  Froneberger.  
Burlre-Feb. 14; Mar. 7 ;  hlar. 1 4 ( A J ;  

l l a )  Z t ( 2 I ;  >lay 30(2).  
Caldwell-Jan, l i t ( 2 )  ; Feb. 21(2) ; Mar. 

2 1 t ( 2 ) ;  l l a y  lG(2) .  
Catawba-Jan. 3 t ( 2 ) ;  J a n .  31(2) ;  Apr. 

4 ( 2 ) ;  Apr.  1 8 t c A ) ;  Apr.  2 5 t ;  J u n e  13t (2J .  
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ANNIE L. MILLER v. PHILIP E. LUCAS, ADMINI~TRATOR OF THE ESTATE OF 

V. W. DOSS AND U-HAUL COMPANY. 

(Filed 13 April, 1966.) 

1. Evidence 5 16- 
Whether evidence of the esistence of a condition or state of facts a t  one 

time is competent to prove the existence of such condition or state of facts 
a t  a prior time depends upon the length of time intervening and x~hether, 
in view of the nature of the subject matter and circnmstances, the condi- 
tion would not ordinarily exist a t  the time referred to by the evidence un- 
less it  had also existed a t  the prior time in question. 

2. Same; Automobiles S 41- 

Evidence that only a few hours after a trailer had been attached to an 
automobile by a "ball and socket" hitch the trailer became detached while 
the automobile was traveling some 25 miles per hour on a city street, caus- 
ing the accident in suit, and that immediately after the accident part of 
the socket having a screw for fastening the socket to the ball was broken 
off, and the safety chains were in the hooks on the trailer, held competent 
evidence that the defect in the coupling mechanism existed a t  the time 
the trailer was attached and that the safety chains had not then been at- 
tached to the rear of the automobile. 

3. Appeal a n d  E r r o r  § 41- 
Testimony that one tort-feasor stated that the other tort-feasor at- 

tached the trailer causing the accident to his automobile and that as  it 
was attached "he did not get out of the automobile" is not prejudicial to 
the other tort-feasor when such other tort-feasor introduces evidence that 
its dealer hitched the trailer to the car. 
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Automobiles §§ 6, 21- 
G.S. 20-123(b), specifying the safety requirements of trailers and their 

couplings is intended and designed to prevent injury to persons and prop- 
erty on the highways, and the violation of the statutory requirements is 
negligence per se. 

Automobiles § 7- 
Every motorist is required to exercise reasonable care to avoid injury 

to persons or property of another, and the failure to exercise such care 
which proximately causes injury is actionable. G.S. 20-140. 

Automobiles § 41- 
Allegation and evidence to the effect that the agents of a trailer rental 

service attached a trailer to the automobile of defendant's intestate and 
that intestate stated that he did not even get out of his automobile when 
the trailer was attached, together with evidence that the safety chains 
were not attached to the rear of the automobile and of defects in the 
coupling mechanism which caused the trailer to become detached in traffic, 
is sufficient to be submitted to the jury upon the issue of intestate's negli- 
gence in failing to exercise reasonable care to see that the trailer was 
properly attached to the rear of his car. G.S. 20-140, G.S. 20-123(b). 

Trial  9 21- 
So much of defendant's evidence which is favorable to plaintiff and 

tends to clarify and explain plaintiff's evidence and is not inconsistent 
therewith is properly considered on motion to nonsuit. 

Automobiles 8 41+ 
Evidence that agents of a trailer rental service attached a Ieased trailer 

to intestate's automobile, together with evidence permitting the inference 
that a t  that time there was a defect in the coupling mechanism and that 
the safety chains were not attached to the rear of the car, and that shortly 
thereafter the trailer became detached in traffic, causing the accident in 
suit, held sufficient to be submitted to the jury on the issue of negligence 
of the trailer rental service. G. S. 20-123 (b) .  

Automobiles § 4 6 -  
An instruction to answer the issue of negligence in the affirmative if the 

jury were satisfied by the greater weight of the evidence that defendant 
was negligent as  the court had defined that term or had violated the safety 
statutes read to the jury, without instructing the jury in any part of the 
charge as to what facts were necessary 1-0 be found by the jury to con- 
stitute negligence on defendant's part, must be held for prejudicial error 
in failing to apply the law to the factual situations presented by the evi- 
dence. 

10. Trial  § 83- 
I t  is the duty of the trial court to explain the law arising on the evi- 

dence as to all substantial features of the case adduced by the evidence, 
and the mere declaration of the law in general terms and the statement 
of the contentions of the parties is not sufficient. G.S. 1-180. 

11. Damages 8 14- 
Evidence tending to show that plaintfl was jarred and her body swayed 

to the right in the accident in suit, that immediately after the accident 
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plaintiff suffered pain in her lower back, but that plaintiff thereafter re- 
turned to work although she continued to have pain in her back, impror- 
ing and worsening during treatment by physicians, that later the condi- 
tion became worse, and that almost eight months after the accident she 
was operated on for a ruptured disc, without medical expert testimony 
that the ruptured disc could or might have been caused by the injury re- 
ceived in the collision, is held insufficient predicate for the award of 
damages for the ruptured disc or the operation. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Crissman, J., 18 January 1965 Civil 
Session of FORSYTH. Docketed and argued as Case No. 449 Fall 
Term 1965, and docketed as Case KO. 443 Spring Term 1966. 

Civil action to recover damages for personal injuries and demoli- 
tion of an automobile. 

According to plaintiff's allegations in her amended complaint 
and her evidence, about 5:30 p.m. on 30 May 1963 she was operat- 
ing her automobile in a southerly direction on South Broad Street 
in the city of Winston-Salem and was meeting an approaching au- 
tomobile driven by V. W. Doas in a northerly direction on the same 
street, which automobile had attached to its rear a two-wheel trailer 
owned by U-Haul Company; tha t  as the two automobiles ap- 
proached each other the trailer became detached from the Doss au- 
tomobile, veered to the left of the street in the direction i t  was going, 
and collided with the left side of her automobile, injuring hcr and 
demolishing her automobile. 

The amended complaint alleges tha t  defendant Doss was negli- 
gent in the operation of his automobile as follows: He  operated i t  
in a careless and reckless manner, in violation of G.S. 20-140; he 
operated i t  with a trailer attached to its rear and failed and neg- 
lected to firmly attach the trailer to the rear of his auton~obile 
drawing it, and without having i t  so equipped tha t  i t  would not 
shake and break loose, in violation of G.S. 20-123(b). We omit 
other allegations of negligence, because plaintiff has offered no evi- 
dence to support them. 

The amended complaint alleges tha t  defendant U-Haul Com- 
pany was negligent as follows: It allowed defendant Doss to use the 
trailer without first ascertaining tha t  the same was properly and 
securely attached to the rear of the Doss automobile, in violation of 
G.S. 20-1231a) ; that  the trailer was not properly equipped in such 
manner as to prevent its shaking behind the said vehicle operated 
by Doss, in violation of G.S. 20-123; that  i t  furnished the said trailer 
to defendant Doss and failed to fasten the safety chains upon the 
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trailer. We omit an allegation of negligence that  i t  furnished the 
trailer to Doss without making any provision for brakes upon the 
trailer and without equipping the same with brakes, in violation of 
G.S. 20-124(e), because plaintiff has no evidence to support such an 
allegation. 

The amended complaint alleges that the negligence of the two 
defendants concurred and cooperated to cause the collision and in- 
jury to plaintiff's person and demolition of her automobile. 

The amended complaint further alleges that  Doss was acting as 
the servant, agent, and employee of U-Haul Company; that  the 
trailer was the property of U-Haul Company and was being used 
with its knowledge and consent. 

The answer of defendant U-Haul Company denies every alle- 
gation in the amended complaint, except i t  admits the residence of 
the parties. As a further answer and defense i t  alleges: It leased a 
trailer to defendant Doss for his own use under a written lease agree- 
ment, and that  defendant Doss was a t  no time its agent, servant, or 
employee. 

The answer of defendant Doss admits the allegations of the 
amended complaint as to  the residence of the parties; that on 30 
May 1963 plaintiff was driving her automobile in a southerly di- 
rection along South Broad Street in t,he city of Winston-Salem, 
and that  he was driving his automobile in a northerly direction along 
said street pulling a trailer belonging to U-Haul Company; that 
the trailer came loose from his automobile and struck plaintiff's 
automobile; that  he was acting as an agent, servant, and employee 
of defendant U-Haul Company, and that the trailer was the prop- 
erty of defendant U-Haul Company and was being used with the 
consent and knowledge of the U-Haul Company; that defendant 
U-Haul Company, by its servants and employees, was negligent, 
in that  i t  hooked the trailer to  his automobile and failed to fasten 
the safety chains upon the trailer. It denies that  he was negligent 
and all other allegations in the amended complaint. 

I n  the statement of the case on appeal i t  is said that  defendant 
Doss died shortly after he filed his answer. I n  the brief of defend- 
ant  Lucas, administrator of the estate of V. W. Doss, i t  is stated 
that  Doss was killed in an accident, and defendant Philip E. Lucas, 
administrator of the estate of V. W. Doss, was substituted as a de- 
fendant in his place. Plaintiff and defendant U-Haul Company 
offered evidence ; Lucas, administrator, offered no evidence. 

The following issues were submitted to the jury and answered 
as shown: 

I ( 

aged 
(1) Was the Plaintiff injured and her automobile dam- 

by the negligence of the Defendant's intestate, V. W. 
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Doss, as alleged in the complaint? 
"ANSWER: Yes. 
"(2) Was the Defendant's intestate the agent of the De- 

fendant U-Haul Company, as alleged in the complaint? 
"ANSWER: NO. 

"(3) Was the Plaintiff injured and her automobile dam- 
aged by the negligence of the Defendant U-Haul Company, as 
alleged in the complaint? 

"ANSWER: Yes. 
"(4) What amount, if any, is the Plaintiff entitled to re- 

cover: 
(a)  For personal injuries? 

'(ANSWER: $20,000.00. 

(b)  For damage to her automobile? 
"AKSWER: $325.00." 

From a judgment based on the verdict that plaintiff have and 
recover from both defendants, and each of them, the sum of $20,000 
for personal injuries and $325 for demolition of her automobile, and 
that  the costs be taxed against the defendants, each defendant ap- 
pealed to the Supreme Court. 

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by W. 
F. Maready and J. Robert Elster for Philip E. Lucas, Administra- 
tor of the Estate of V. W. Doss, defendant appellant. 

Womble, Carlyle, Sandridge & Rice by Grady Barnhill, Jr., for 
U-Haul Company, defendant appellant. 

White, Crumpler, Powell, Pfe.ferlcorn and Green by Harrell 
Powell, Jr., for plaintiff appellee. 

PARKER, C.J. Each defendant assigns as error the denial of its 
and his motion for judgment of compulsory nonsuit made a t  the 
close of all the evidence. 

Plaintiff's evidence, considered in the light most favorable to her, 
tends to show the following facts: Plaintiff, a 40-year-old woman, 
about 5 p.m. on 30 May 1963 was driving her automobile a t  a 
speed of 25 to 30 miles an hour south on South Broad Street in the 
city of Winston-Salem. Approaching her was an automobile with a 
two-wheel trailer att.ached to its rear driven by defendant Doss a t  
a speed of 25 to 28 miles an hour north on the same street. The 
Doss automobile traveling down grade "hit the dip" in the street, 
and the trailer came loose from the Doss automobile, "swung 
around to the left," and hit the side of her automobile. The tongue 
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of the trailer came inside her automobile and broke out the back 
side glass and all the rear glass, and practically demolished her 
automobile. No part of the trailer hit her, but the collision jarred 
her and swayed her body to the right. She stopped her automobile 
a t  the scene, got out and saw the trailer which had been pulled 
against the curb out of the way of traffic. The safety chains on the 
trailer were in the hooks on the trailer. When she started walking 
around, she had pain in her lower back. 

T .  B. Leach, a police officer of the city of Winston-Salem, arrived 
a t  the scene about 5:55 p.m. At the scene the street is about 32 feet 
wide. The two automobiles, the trailer, and Doss were there when 
he arrived. The trailer was equipped with a ball-type hitch de- 
signed to be clamped to the rear bumper of Doss's automobile. 
Leach testified that he examined the trailer, and then testified as  
follows: "[Tlhe trailer was loaded with tree limbs and branches. 
The hitch, which was a ball-and-socket hitch, the cap fits down 
over the ball which is, of course, fastened to the car, and this cap 
then has a kind of a screw on top of i t  with which to tighten the 
coupling there - this top was broken off; the part that  you screw 
down to tighten the coupling, i t  was broken off. . . . The only 
connection I found attached to the automobile was the knob or the 
ball, I call it, to which the trailer is fastened." He also testified that  
Doss told him a t  the scene: "Alr. Doss stated tha t  he had some 
work to do in some trees and he needed a trailer, so he went to 
the service station a t  Waughtown and Peachtree and rented the 
trailer from there, and that  they hitched the trailer up for him, he 
did not even get out of the car." Lucas, administrator, did not ob- 
ject to this evidence. 

Evidence offered by U-Haul Company as is favorable to  plain- 
tiff or tends to clarify or explain testimony offered by plaintiff not 
inconsistent therewith (Bundy V. Pouell, 229 N.C. 707, 51 S.E. 2d 
307) tends to show these facts: On the afternoon of 30 May 1963 
defendant Doss leased the trailer here from a U-Haul Company 
dealer, Irvin H .  Thomas, Jr. ,  and signed a written lease agreement 
with U-HauI Company. Thomas attached the trailer to the rear of 
Doss's automobile. About 7 p.m. on the same day and after i t  had 
collided with plaintiff's automobile, Doss brought the trailer back 
to this dealer. Upon objection by Lucas, administrator, this evidence 
was not admitted against him, and U-Haul Company excepted. The 
ball-type hitch when properly clamped to the rear bumper of an  
automobile prevents "the trailer from shaking or snaking" behind 
the automobile to which i t  is attached. If the ball-type hitch is 
broken, or the handle on top is broken, i t  would have a tendency to 
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cause the trailer to break loose. The trailer here had safety chains 
fastened to each corner of the trailer body to be hooked to the rear 
of the chassis of the towing auton~obile. The purpose of these chains 
when properly fastened is to keep the trailer attached to the towing 
vehicle in case something occurs to cause the trailer hitch to come 
loose or in case i t  does come loose. If these chains are properly in- 
stalled, even if the trailer hitch breaks, the trailer would not break 
loose. The safety chains serve as a precautionary measure should 
the trailer become disconnected. The U-Haul Company rents trail- 
ers. I t s  employees are taught how to hook trailers to its customers' 
automobiles. It instructs its employees to take charge of hooking its 
trailers to its customers' automobiles. When a trailer is rented from 
U-Haul Company, its procedure is to write up a lease contract for 
the customer to sign. 

Defendant U-Haul Company contends "the testimony of the 
broken condition of the hitch after the impact was not competent 
to prove the condition of the latch before the impact," and cites the 
following language from Childress v. 1-ordman, 238 N.C. 708, 78 
S.E. 2d 757, in support of its contention: 

"This being true, the case falls within the purview of the 
general rule tha t  mere proof of the existence of a condition or 
state of facts a t  a given time does not raise an inference or pre- 
sumption that  the same condition or state of facts existed on 
a former occasion. [Citing numerous cascs.] This general rule 
is based on the sound concept that inferences or presumptions 
of fact do not ordinarily run backward. [Citing cases.]" 

However, the general rule stated in the Childress case above 
quoted is not of universal application. "V7hether the past existence 
of a condition or state of facts may be inferred or presumed from 
proof of the existence of a present condition or state of facts, or 
proof of the existence of a condition or state of facts a t  a given 
time, depends largely on the facts and circumstances of the indi- 
vidual case, and on the likelihood of intervening circumstances as  
the true origin of the present existence or the existence a t  a given 
time. Accordingly, in some circumstances, an mference as  to the 
past existence of a condition or state of facts may be proper, as, 
for example, where the present condition or state of facts is one that 
would not ordinarily exist unless i t  had also existed a t  the time as 
to  which the presumption is invoked." 31A. C.J.S., Evidence, § 140, 
pp. 306-07. 

This is said in Stansbury, R. C. Evidence, 2d Ed., 8 90: 

"Whether the existence of a particular state of affiairs a t  
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one time is admissible as evidence of the same state of affairs 
a t  another time, depends altogether upon the nature of the 
subject matter, the length of time intervening, and the ex- 
tent of the showing, if any, on the question of whether or not 
the condition had changed in the meantime. The question is 
one of the materiality or remoteness of the evidence in the par- 
ticular case, and the matter rests largely in the discretion of 
the trial court. . . . There has been some reference in re- 
cent cases to a 'general rule' that  inferences 'do not ordinarily 
run backward'; but so much depends upon circumstances that  
i t  seems a mistake to think in terms of a 'rule' with respect to 
this or any other of the many factors that  must be considered." 

In  Blevins v. Cotton Mills, 150 N.C. 493, 64 S.E. 428, the Court 
said: 

"On the admission of testimony as to the condition of the 
machine not long before the trial of the cause and twenty-two 
months after the occurrence, the authorities are very generally 
to  the effect that  when the condition of an object a t  a given 
time is the fact in issue its condition a t  a subsequent period 
may be received in evidence, when the circumstances are such 
as to render i t  probable that  no change has occurred." 

According to the further answer and defense in the answer of 
U-Haul Company, i t  leased the trailer here to V. W. Doss. Ac- 
cording to the testimony of its dealer, Irvin H.  Thomas, Jr., he at-  
tached the trailer to the back of Doss's automobile on the afternoon 
of 30 May 1963. About 5 p.m. on the same afternoon Doss was 
driving his automobile with the trailer attached a t  a speed of 25 
to 30 miles an hour on South Broad Street in the city of Winston- 
Salem traveling down grade and "hit the dip," and the trailer came 
loose from his automobile, "swung to the left," and hit the side of 
plaintiff's automobile which was meeting the Doss automobile. The 
trailer was pulled against the curb out of the way of traffic. Plain- 
tiff got out of her automobile, went back to the trailer, and a t  that  
time the safety chains on the trailer were in the hooks on the 
trailer. About 5:55 p.m. on the same afternoon T. B. Leach, a police 
officer of the city of Winston-Salem, arrived a t  the scene and saw 
the trailer. He  testified as follows as to the condition of the trailer 
a t  that  time: "The hitch, which was a ball-and-socket hitch, the 
cap fits down over the ball which is, of course, fastened to the car, 
and this cap then has a kind of a screw on top of i t  with which to 
tighten the coupling there - this top was broken off; the part that  
you screw down to tighten the coupling, i t  was broken off. . . . 
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The only connection I found attached to  the automobile was the 
knob or the ball, I call it, to which the trailer is fastened." Consid- 
ering the fact tha t  the trailer became detached from the Doss au- 
tomobile when i t  was traveling 25 to 28 miles per hour on a city 
street of Winston-Salem only a few hours after i t  had been attached 
to his auton~obile by a representative of U-Haul Company; the 
lack of evidence of any likelihood of any intervening circumstances 
which could have caused the trailer to come loose from the Doss 
automobile; the fact tha t  the trailer would not ordinarily have 
come loose from the Doss automobile if the ball-and-socket hitch 
had not been defective when i t  was attached to the Doss auto- 
mobile and if the safety chains had been hooked to the rear of the 
Doss auton~obile; and considering all the other facts and circum- 
stances of this particular case, i t  is our opinion, and we so hold, 
the evidence was competent, and permits the inference tha t  the 
condition of the trailer immediately after the collision, in respect 
to the defective ball-and-socket hitch and in respect to the safety 
chains on the trailer being in the hooks on the trailer, was the same 
condition in these respects that  the trailer was in when Doss drove 
away from the U-Haul Company with the trailer attached to the 
rear of his automobile a few hours before the collision. 

Both defendants assign as errors the admission of testimony by 
plaintiff, over their objections, as to the condition of the trailer 
when she saw i t  immediately after the collision. Lucas, administra- 
tor, cites no authority to support his contention. Defendant U-Haul 
Company cites in support of its contention the quotation from 
Childress v. iYordman quoted above. The evidence was competent, 
and defendants' assignments of error in respect thereto are over- 
ruled. 

U-Haul Company assigns as error tha t  the Court, over its ob- 
jection, permitted officer Leach to testify to the effect tha t  Doss 
told him a t  the scene tha t  he rented the trailer and they hitched the 
trailer up for him, and he did not get out of the automobile. U-Haul 
Company alleges in its further answer and defense tha t  i t  leased the 
trailer to Doss. I t s  evidence is that its dealer hitched the trailer to 
Doqs's automobile. It would seem Doss's statement tha t  he did not 
get out of the automobile in no may affects the liability of U-Haul 
Company, but was an admission against interest by Doss. This as- 
signment of error is overruled. 

G.S. 20-123(b) provides: "No trailer or semi-trailer shall be 
operated over the highways of the State unless such trailer or semi- 
trailer be firmly attached to the rear of the motor vehicle draw- 
ing same, and unless so equipped tha t  i t  will not snake, but will 
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travel in the path of the wheels of the vehicle drawing such trailer 
or semi-trailer, which equipment shall a t  all times be kept in good 
condition." A violation of this statute int,ended and designed to pre- 
vent injury to persons or property on the highways is negligence 
per se. 1 Strong, N. C. Index, Automobiles, $ 6. 

"One using a vehicle trailer on the public highways is re- 
quired to  exercise reasonable care, both as to  the equipment of 
the trailer and as to the operation of the vehicle to which i t  is 
attached. . . . 

"The owner of a motor vehicle to which a trailer is attached 
is generally held liable for loss or injury proximately by rea- 
son of a defect in the trailer fastening or hitch, resulting in 
the trailer breaking loose and becoming detached from the 
motor vehicle. Some statutes require certain safety devices in 
connection with the use of trailers, and liability for resulting 
damages may be predicated upon the failure to comply with 
such requirements. However, the owner of a motor vehicle 
with a trailer attached is generally held not liable for loss or 
injury inflicted by reason of a defect in the trailer fastening 
or hitch resulting in the trailer breaking loose, where he did not 
have knowledge of such defect, and would not have discovered 
i t  by reasonable inspection." 8 Am. Jur. 2d, Automobiles and 
Highway Traffic, $ 714. 

"In the case of a trailer not controlled in its movements by any 
person thereon, the operator of the vehicle to which the trailer is 
attached must exercise reasonable care to see that  i t  is properly at- 
tached and that  the progress of the two vehicles does not cause 
danger or injury. . . ." 60 C.J.S., Motor Vehicles, § 339, b, p. 799. 

We have held many times that G.S. 20-140 requires every op- 
erator of a motor vehicle to exercise reasonable care to avoid in- 
jury to persons or property of another. A failure to so operate 
proximately causing injury to another gives rise to a cause of ac- 
tion. Scarlette v. Grindstaff ,  258 N.C. 159, 128 S.E. 2d 221, and 
cases cited. 

Considering plaintiff's evidence in the light most favorable to 
her, and considering so much of U-Haul Company's evidence as is 
favorable to her or tends to clarify or explain evidence offered by 
her not inconsistent therewith ( B u n d y  v. Powell, supra), and the 
allegations in Doss's answer that  U-Haul Company "failed to  
fasten the safety chain upon the said trailer," and Doss's state- 
ment to officer Leach a t  the scene to the effect that  he did not get 
out of his automobile when they attached the trailer to it, i t  is 
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clear tha t  a jury could find tha t  Doss failed to exercise reasonable 
care to see tha t  the trailer was properly attached to the rear of his 
automobile, tha t  he was operating his automobile in violation of 
the provisions of G.S. 20-140 and in violation of the provisions of 
G.S. 20-123(b), tha t  this constituted negligence on his part  which 
proximately resulted in injury to plaintiff and demolition of her 
automobile. The court properly overruled the motion of Lucas, ad- 
ministrator, for judgment of compulsory nonsuit made a t  the close 
of all the evidence. Our opinion finds support in the following cases 
having to a considerable degree similar factual situations: Steele 
v. Commerczal Milling Co., 50 F. 2d 1037, 84 A.L.R. 278; Barango 
v. E. L. Hedstrom Coal Co., 12 Ill. App. 2d 118, 138 N.E. 2d 829; 
Bidleman v. Wright, 175 Ohio St. 405, 195 N.E. 2d 904; Staples v. 
Spelman, 53 R.I. 244, 165 A. 783. 

U-Haul Company's evidence favorable to plaintiff is that  i t  
owned and leased the trailer to Doss, and that  i t  attached it to the 
back of Doss's automobile; that its trailer had chains fastened to 
each corner of the trailer body to be hooked to the rear of the 
chassis of the towing vehicle; tha t  the purpose of the chains when 
properly fastened is to keep the trailer attached to the towing ve- 
hicle in case something occurs to cause the trailer hitch to come 
loose or in case i t  does come loose. Considering plaintiff's evidence 
in the light most favorable to her, and considering so much of U- 
Haul Company's evidence as is favorable to plaintiff or tends to 
clarify or explain evidence offered by plaintiff not inconsistent 
therewith, it would permit, as above stated, a jury to find that  U- 
Haul Company's trailer when U-Haul Company attached i t  to 
Doss's automobile had a defective ball-and-socket type hitch which 
U-Haul Company knew of or could have discovered by reasonable 
inspection, and that  U-Haul Company did not hook the safety 
chains on the trailer to the rear of the chassis of Doss's automobile; 
tha t  consequently when the defective ball-and-socket type hitch 
came loose, the trailer came loose from Doss's automobile and 
swerved to the left and collided with plaintiff's automobile; that  
U-Haul Company under the circunlstances failed to exercise care 
commensurate with the danger to be apprehended in order to pre- 
vent injury to others; that this constituted negligence; that  the neg- 
ligence of TJ-Haul Company and Doss was joint and several, con- 
stituting a violation by both defendants of the provisions of G.S. 
20-123(b), and concurred and cooperated to bring about the collision 
of the trailer with plaintiff's automobile, which proximately re- 
sulted in injury to plaintiff. The court properly overruled U-Haul 
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Company's motion for judgment of compulsory nonsuit made a t  the 
close of all the evidence. 

Lucas, administrator, assigns as error the judge's instruction to 
the jury on the first issue, to wit, was plaintiff injured and her au- 
tomobile damaged by the negligence of defendant's intestate V. W. 
Doss, as alleged in the complaint. On this issue the judge charged 
to this effect: If the jury is satisfied by the greater weight of the 
evidence that  Doss in the operation of his automobile with the 
trailer attached was negligent, as the court has defined negligence 
for you, that  is if he was operating his automobile in a manner 
other than the manner in which a reasonable and prudent man 
would have driven it  under similar conditions, or if you are satis- 
fied that his driving was a violation of the reckless driving statute, 
which the court will now read to you, that  will be negligence, and 
if you are satisfied by the evidence that the negligence of this de- 
fendant or his violation of either section of the reckless driving 
statute proximately caused or was a proximate cause of the collision, 
i t  would be your duty to answer the first issue, Yes; if you are not 
so satisfied you would answer it, No. Nowhere in the charge did 
the judge instruct the jury what facts i t  was necessary for them to 
find to constitute negligence on Doss's part. This charge left the 
jury unaided to apply the law to the facts relating to the first issue 
as shown by plaintiff's evidence and by Doss's administrator's evi- 
dence. 

The provisions of G.S. 1-180 require that the trial judge in his 
charge to the jury "shall declare and explain the law arising on the 
evidence in the case," and unless this mandatory provision of the 
statute is observed, "there can be no assurance that  the verdict rep- 
resents a finding by the jury under the lam and on the evidence 
presented." Smith v. Kappas, 219 N.C. 850, 15 S.E. 2d 375. This 
Court has consistently ruled that  G.S. 1-180 imposes upon the trial 
judge the positive duty of declaring and explaining the law arising 
on the evidence as to all the substantial features of the case. A 
mere declaration of the law in general terms and a statement of 
the contentions of the parties is not sufficient to meet the statutory 
requirements. Hawkins v .  Simpson, 237 N.C. 155, 74 S.E. 2d 331, 
where 14 of our cases are cited; Glenn v. Raleigh, 246 N.C. 469, 
98 S.E. 2d 913. I n  Lewis v. Watson, 229 K.C. 20, 47 S.E. 2d 484; 
this Court said, quoting from Am. Jur.: "The statute requires the 
judge 'to explain the law of the case, to  point out the essentials to 
be proved on the one side or the other, and to bring into view the re- 
lations of the particular evidence adduced to the particular issues 
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involved.' 53 Am. Jur., Trial, section 509." This assignment of error 
is good. 

Each defendant assigns as error the charge as to the measure of 
damages to be recovered by plaintiff, if any, for personal injuries, 
on the ground, inter aha, tha t  this charge would permit the jury to 
award damages for plaintiff's expenses incurred by her to Dr.  E. 0. 
Jeffreys and a hospital for an operation performed by him on her 
for a ruptured disc in her back on or about 14 February 1964, on 
the ground that  there is no evidence offered by her to show a causal 
connection between the injuries sustained by her in the collision and 
her ruptured disc. After instructing the jury on the measure of 
damages, the court instructed the jury that  plaintiff contends, inter 
alia, tha t  her hospital and medical expenses amounted to a sum in 
excess of $1,100 (according to her testimony her hospital bill when 
she was operated on for a ruptured disc in her back m7as $415.50, 
and Dr.  Jeffrey's bill was $400), and tha t  she had to have this op- 
eration for a ruptured disc. I n  stating defendants' contention the 
judge charged, inter alia, they contended there is no evidence the 
ruptured disc was caused by the collision; tha t  no doctor testified 
the ruptured disc was caused by the collision. 

It seems plain that  the award by the jury to plaintiff for per- 
sonal injuries of $20,000 was based in large measure upon the fact 
that  the jury found that  the ruptured disc in plaintiff's back was 
caused by the collision of the trailer with her automobile. 

Plaintiff's evidence as to her injuries is to this effect: The coIli- 
sion occurred about 5 p.m. on 30 M a y  1963. Whcn the collision oc- 
curred she mas jarred and swayed. As she tried to hold on to the 
steering wheel, her body swayed to the right. She did not feel any- 
thing during the collision. After the collision she got out of her au- 
tomobile. She felt faint. A man took her arm and she sat down on 
the curb for a while. When she started walking around she had 
pain in her lower back, just below the beIt line, two or three inches 
below the belt line. The pain in her back was just an ache. She 
went to work the following day and worked all day, running a 
single needle machine. The first day  after the collision her back 
hurt all day. From May 30 to  June 24 her back continued to hurt 
in the same place, in the lower part  of her back, and up between 
her shoulders. She took Anacins to relieve the pain. On June 24 she 
worked, but got off and for the first time went to see a doctor, Dr .  
Isabel Bittinger. Dr .  Bittinger had her x-rayed. After the x-ray 
she went back to Dr .  Bittinger's office and Dr .  Bittinger started 
electrical treatments on her back. She continued to work a t  her 
same job, and continued to go to Dr .  Bittinger until October 1963. 
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In  October the pain grew worse and was going down into her leg. 
Dr.  Bittinger again started treatments, and advised her to stay out 
of work for two weeks. Dr. Bittinger continued her treatments, and 
she got better. By  the end of November she was improved. On the 
first of January 1964 it  began hurting again, getting worse, and 
she went back to Dr. Bittinger on the last of January, and she 
started giving her treatments again. It did not improve. She worked 
every day until she went to  the hospital on 7 February 1964. I n  
the hospital she came under the care of Dr.  E. 0. Jeffreys, who 
formed the opinion that  she had a ruptured disc, and Dr. Jeffreys 
operated on her for this on or about 14 February 1964. Dr. Bitt- 
inger, a witness for plaintiff, testified, "There are many things that  
can cause a slipped disc." 

Neither Dr. Bittinger nor Dr. Jeffreys testified that  the ruptured 
disc in plaintiff's back could or might have been caused by the in- 
jury she received in the collision. I n  the record there is not a scin- 
tilla of medical evidence that  plaintiff's ruptured disc might, with 
reasonable probability, have resulted from the collision on 30 May 
1963. 

Whether either Dr. Bittinger or Dr. Jeffreys could have expressed 
an expert, medical opinion on the matter of causation of plaintiff's 
ruptured disc, in answer to  a properly framed hypothetical ques- 
tion, we cannot say. No such question mas asked either of them. The 
jurors under the judge's charge, and the statement by the judge of 
plaintiff's contentions in respect to  her ruptured disc, were left to 
speculate about a matter which frequently troubles even orthopedic 
specialists. Sharp, J., with her usual clarity, said for the Court in 
Gillikin v. Burbage, 263 N.C. 317, 139 S.E. 2d 753: 

" 'One of the most difficult problems in legal medicine is the 
determination of the relationship between an injury or a spe- 
cific episode and rupture of the intervertebral disc.' 1 Lawyers' 
Medical Cyclopedia $ 7.16 (1958 Ed.). 

"There are many instances in which the facts in evidence 
are such that any layman of average intelligence and experience 
would know what caused the injuries complained of. Jordan v.  
Glickman, 219 N.C. 388, 14 S.E. 2d 40; Annot., Admissibility 
of opinion evidence as to cause of death, disease, or injury, 66 
A.L.R. 2d 1086, 1126, supplementing 136 A.L.R. 965, 1004. For 
instance, no medical evidence was required to  link plaintiff's 
soreness the next day and the six-inch bruise on her right hip 
with the incident on June 12th. Where, however, the subject 
matter - for example, a ruptured disc - is 'so far removed 
from the usual and ordinary experience of the average man 
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that expert knowledge is essential to the formation of an in- 
telligent opinion, only an expert can competently give opinion 
evidence as to the cause of death, disease, or a physical condi- 
tion.' Ibid. 

"Where 'a layman can have no well-founded knowledge and 
can do no more than indulge in mere speculation (as to the 
cause of a physical condition), there is no proper foundation for 
a finding by the trier without expert medical testin~ony.' Huskins 
v. Feldspar Corp., 241 N.C. 128, 84 S.E. 2d 645; accord, Bur- 
ton v. Holding & ill. Lumber Co., 112 Vt. 17, 20 A. 2d 99, 135 
A.L.R. 512; See Hawlcins v. McCain, 239 N.C. 160, 79 S.E. 2d 
493. The physical processes which produce a ruptured disc be- 
long to the mysteries of medicine." 

The assignments of error by each defendant in respect to the 
charge on the measure of damages is sustained. 

Each defendant is entitled for errors in the charge to a 
New trial. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

G U L F  O I L  CORPORATION v. I. L. CLATTON, CO~MISSIOITER OF RETTKUE 
OF NORTH CAROT.INA. 

(Filed 13 April. 1966.) 

1. Taxation § 36- 
A taxpayer asserting tha t  an  additional assessment of inconle tax is il- 

leg11 because assessed npon income from its subsidiaries in no way de- 
rived from its operations within the State, may pay the  additional aesess- 
ment under protest and sue for i ts  recover7 under G.S. 105-267, and the 
contention tha t  the  sole remedy is under G.S. 106-134(6) ( g )  by appeal to  
the Tax Review Board before it may have the Superior Court determine 
the legality of the assessment, is  untenable. 

2. Taxa t ion  § 28b- 
The Commerce Clause of the  Federal Constitution permits a state to 

tax  only tha t  par t  of the net  income of a multistate corporation which is 
attributable to earnings within the state. 
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Where a corporation doing business in this State and other states has 
controlling interest in subsidiaries carrying on like business wholly out- 
side this State, each subsidiary operating as a separate entity with sepa- 
rate records, held dividends received by the parent corporation from such 
foreign subsidiaries are not subject to apportionment for income tax by 
this State. 

Dividend income from foreign subsidiaries received by a multistate 
corporation domesticated here may not be prorated for income taxation 
here even though the foreign subsidiaries are  engaged in business simi- 
lar to that of the domesticated parent unless such income from the sub- 
sidiaries is attributable to business activities within this jurisdiction or 
the activities of the corporations are so interrelated as to make it  im- 
possible to identify with reasonable certainty the various sources of the 
parent company's total earnings so that the parent corporation and its 
subsidiaries are engaged in a "unitary business." G.S. 105-134(2) ( a ) .  

5. Taxation 9 23- 
A taxpayer is entitled to minimize its taxes by any means which the 

law permits, and such tax avoidance is not tax evasion. 

MOORE, J., not sitting. 

PLESS, J., tool; no part in the consideration or decision of this case. 

APPEAL by defendant from Peel, J., September 1965 Regular 
Non-jury Session of WAKE, docketed in the Supreme Court as Case 
No. 543 and argued a t  the Fall Term 1965. 

Plaintiff instituted this action under G.S. 105-267 to recover the 
sum of $178,337.00 (with interest), which the original defendant 
W. A. Johnson, Commissioner of Revenue of North Carolina, de- 
manded from i t  as additional income taxes for the years 1959 and 
1960, and which plaintiff paid under protest. W. A. Johnson there- 
after resigned, and I. L. Clayton, present Commissioner of Revenue, 
was substituted as defendant. 

When the case was called for trial, defendant demurred ore 
tenus to the complaint on the ground that the Superior Court had 
no original jurisdiction of the action and that plaintiff should have 
commenced the proceedings by a petition to the Tax Review Board, 
augmented by the presence of the Commissioner of Revenue. The 
court overruled this demurrer, and defendant excepted. The parties 
then stipulated the facts determinative of the controversy. The stip- 
ulations relate to the years 1959 and 1960 and are summarized as 
follows: 

Plaintiff is a Pennsylvania corporation authorized to do busi- 
ness in North Carolina, other states, and foreign countries. It is en- 
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gaged in producing oil and natural gas and in the refining, trans- 
porting, and marketing of petroleum products. It carries on each of 
these activities under the direction of a vice-president in charge of 
a separate department, which operates independently of any other 
within plaintiff's organization. Each department has its own budget, 
employees, and equipment, and is required to show an accounting 
of its expenses and income. All transactions of plaintiff's market- 
ing department with other departments or subsidiaries of plaintiff 
are and have been conducted a t  "fair" market value. I n  North 
Carolina, plaintiff was engaged only in the business of marketing 
refined petroleum products and such accessory items as are cus- 
tomarily sold a t  gasoline filling stations. All petroleum products 
which plaintiff sold in North Carolina were manufactured a t  its re- 
finery in Port  Arthur, Texas. This refinery processed no oil from 
any foreign source. 

Plaintiff, inter alia, owns all or a t  least 50% of the voting stock 
in the following subsidiary corporations: 

(1) Gulf Exploration Company, a Delaware corporation, is en- 
gaged in the purchase and sale of crude oil in Europe, Africa, and 
the F a r  East. All the crude oil which Gulf Exploration Company 
sold was purchased from its wholly owned subsidiary, Gulf Kuwait 
Company, a corporation owning a one-half interest in an oil con- 
cession and refinery producing low-grade petroleum products in the 
Persian Gulf country of Kuwait. Gulf Kuwait Company sold 34 of 
its crude oil to purchasers which had no connection with plaintiff 
and 1/3 to Gulf Exploration, which ultimately sold less than 1% 
of i t  to plaintiff. Kone of this oil, which was processed in plaintiff's 
Philadelphia refinery, was sold or delivered in North Carolina. 

(2) Gulf I ran  Company, a Delaware corporation, owns all the 
capital stock of Gulf International Company, which has an interest 
in an oil concession in Iran, where i t  produces and refines crude 
oil. Gulf I ran Company engages chiefly in the purchase and sale 
of crude oil and carries on its business operations in the same man- 
ner as does Gulf Exploration Company. In  1959, Gulf Iran Com- 
pany sold no crude oil to plaintiff but did sell to it, a t  market 
price, some fuel oil for use in plaintiff's ships calling a t  Iranian 
ports. All other crude oil and petroleum products which Gulf Iran 
purchased from Gulf International were sold and delivered outside 
of the United States to companies not connected with plaintiff. 

(3) Gulf Italia Company, a Delaware corporation, was en- 
gaged in the production and sale of crude oil in Sicily, where its 
business was conducted. None of this oil was sold to plaintiff. 
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(4) British American Oil Company, Limited is a Canadian 
corporation which duplicates the activities of plaintiff. Its busi- 
ness is conducted from its offices in Canada. I n  1959, the corporation 
made no sales to plaintiff. I n  1960, a t  rnarket price, i t  sold plaintiff 
some crude oil which plaintiff processed in Ohio and sold outside of 
North Carolina. 

Kone of the subsidiary corporations listed above were domesti- 
cated in North Carolina, or owned property here, and none con- 
ducted any business activities within the State. Business transac- 
tions between them and plaintiff were limited to those already 
enumerated, and all were conducted a t  fair market value, i.e., no 
benefit innured to plaintiff by reason of the corporate kinship. No 
products from any of the subsidiaries ever had any connection 
whatever with North Carolina. The earnings which produced the 
dividends which the subsidiaries paid plaintiff were all subject to 
taxation elsewhere, i.e., in Kuwait, Iran, Italy and Canada, re- 
spectively. The net income of each subsidiary is shown on separate 
books and records of accounts maintained by each entirely outside 
of North Carolina. There is no interchange or sharing of patents 
or trademarks between them and plaintiff. Each subsidiary paid 
its prorata share of the cost of every service which plaintiff or any 
other subsidiary performed for it. 

The following schedule indicates the dividends paid plaintiff by 
its subsidiaries, together with the income tax and interest which was 
assessed thereon by defendant, and paid under protest by plaintiff: 

Gulf Exploration Co. $ 1 0 ~ 0 , 0 0 0  $ 1 0 ~ 0 0 , 0 0 0  m 0 5 1  -$101,337 
Gulf Iran Co. 2,500,000 KONE 1,588 NONE 
Gulf Italia Co. NONE 3,000,000 NONE 3,040 
British American 

Co. Ltd. 3,635,632 3:958,718 2,309 4,012 
Totals '$110,135,632 $3106,958,718 $69,948 $108,389 

GRAND TOTALS: Dividends paid. $217,094,350 
Assessment : 178,337 

Upon the foregoing stipulations, the trial judge '(found and con- 
cluded": Gulf Exploration Co., Gulf Iran Co., and Gulf Italia Co. were 
not engaged in a business of a type similar to that  which plaintiff 
conducted in North Carolina. They were operated as independent 
businesses, unrelated to plaintiff's activities in the State. Plaintiff's 
business here in no way contributed to the dividends which the four 
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subsidiaries paid it, and they derived no income from any activity 
or property in Xorth Carolina. The dividends here involved, there- 
fore, did not constitute income which was reasonably attributable 
to any business activities conducted by plaintiff in this State, and 
defendant was without authority to subject these dividends to in- 
come taxation. From judgment decreeing that  the assessment was un- 
lawful and that plaintiff is entitled to recover of the defendant the sum 
of $178,337.00, with interest a t  6% from Illarch 26, 1963, defendant ap- 
peals. 

Smith, Leach, Anderson & Dorsett for  plaintiff appellee. 
Attorney General Bruton, Deputy Attorney General Abbott for de- 

fendant appellant. 

SHARP, J. Defendant Con~missioner's first contention is tha t  the 
Superior Court had no original jurisdiction under G.S. 105-267 to re- 
view the allocation and apportionment, made under G.S. 105-134, of 
the income of a corporation transacting business partly within and 
partly without Korth Carolina. H e  asserts that  G.S. 105-134(6) (g) 
limits original jurisdiction to review such an  allocation or apportion- 
ment to the Tax Review Board, augmented by the presence of the Com- 
missioner of Revenue himself. This section provides that  if any corpora- 
tion believes that  the statutory method of allocation or apportionment, 
as administered by the Commissioner, has operated, or will operate, so 
as to subject to taxation "a greater portion of its income than is reason- 
ably attributable to earnings within the State, it shall be entitled to file 
with the Tax Review Board a petition setting forth the facts upon 
which its belief is based and its argument with respect to the appli- 
cation" of the allocation formula. It authorizes the "augumented 
Board" to vary the statutory fornlula if another will more clearly 
reflect the income attributable to business within the State, and i t  
prohibits any corporation from using an alternative formula ex- 
cept with the Board's permission. 

I n  our opinion, i t  was not the intention of the Legislature, when, 
by Pub. L. 1953, ch. 1302, $ 4, it amended G.S. 105-134, to require 
a corporation to secure a ruling from the augmented Tax Review 
Board before i t  might have the Superior Court determine the le- 
gality of a tax assessment against specific items of its income earned 
outside of Xorth Carolina, no part of which, i t  contends, is allocable 
to North Carolina. The purpose of G. S. 105-134(6) (g)  mas not to 
provide either a substitute for, or an alternative to, G.S. 105-267, 
but to afford relief from the apportionment formula of G.S. 105- 
134(6) when it operates to tax a greater portion of a corporation's 
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income than is reasonably attributable to business in this State. 
Plaintiff here has not sought to  vary the statutory formula for ap- 
portioning its income. It seeks to  recover taxes which, i t  alleges, 
have been illegally assessed upon income not attributable to North 
Carolina and which, therefore, the State may not constitutionally 
tax. The statute under which it  proceeds, G.S. 105-267, requires the 
taxpayer to pay the amount of the disputed tax and sue the State 
for its recovery. Such a method, has, in effect, been available to 
taxpayers since 1887 (Pub. L. 1887, ch. 137 § 84). It is appropriate 
procedure for a taxpayer who seeks to test the constitutionality of 
a statute or its application to him. The law does not contemplate 
that  administrative boards shall pass upon constitutional questions. 
See Insurance Co. v. Gold, Commissioner of Insurance, 254 N.C. 
168, 118 S.E. 2d 792. Had the General Assembly meant to deprive 
a corporation of the right to  proceed under G.S. 105-267 when i t  
contends that  i t  has been illegally taxed upon income not attribut- 
able to business within the State, i t  would undoubtedly have said so. 
Plaintiff has strictly complied with the provisions of G.S. 105-267. 
We hold that  i t  is entitled to proceed thereunder. Bleacheries, Inc. 
v. Johnson, Comr., 266 N.C. 692, 147 S.E. 2d 177. See Duke v. Shaw, 
Commissioner of Revenue, 247 N.C. 236, 100 S.E. 2d 506. 

The second question presented by this appeal is whether divi- 
dends from income earned outside North Carolina and paid to 
plaintiff by four of its subsidiary corporations, which were operated 
independently of plaintiff, are subject to taxation in North Caro- 
lina. 

Every corporation doing business in North Carolina is required 
to  pay an annual income tax equivalent to 6% of its net taxable 
income as defined by G.S. 105-140. '(If the corporation is transact- 
ing or conducting its business partly within and partly without 
North Carolina, the tax shall be imposed upon a base which rea- 
sonably represents the proportion of the trade or business carried 
on within the State." G.S. 105-134. Such apportionment is designed 
to meet the due process requirement that  a state show a sufficient 
nexus between such a tax and the transaction within a state for 
which the tax is an exaction, and the proscriptions of the Commerce 
Clause of the Federal Constitution which permit a state to tax only 
that  part of a corporation's net income from multistate operations 
which is attributable to earnings within the taxing state. Portland 
Cement Co. v. Minnesota, 358 U.S. 450, 3 L. Ed. 2d 421; Memphis 
Natural Gas Co. v. Beeler, 315 U.S. 649, 86 L. Ed. 1090; Butler 
Bros. v. McColgan, 315 U.S. 501, 86 L. Ed. 991; Western Live Stock 
v .  Bureau of Revenue, 303 U.S. 250, 82 L. Ed. 823, 115 A.L.R. 944; 
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Norfolk & W. R. Co. v. North Carolina, 297 U.S. 682, 80 L. Ed.  
977;Hans Reed Sons v. North Carolzna, 283 U.S. 123, 75 L. Ed.  
879. Upon these and other authorities, this Court has held tha t  
North Carolina has the right to collect nondiscriminatory income 
taxes from a corporation doing business both within and without the 
State, so long as such taxes are imposcd solely on tha t  part  of its 
net income "earned mthin the State of North Carolina in its inter- 
state business, and reasonably attributable to its interstate busi- 
ness done or performed within the borders of this State." Transpor- 
tation Co. v. Cunie, Comr. of Revenue, 248 N.C. 560, 577, 104 S.E. 
2d 403, 415, afd.  menz., 359 U.S. 28. 3 L. Ed. 2cl 625. Accord, Balc- 
eries Co. v. Johnson, Commisszoner of Revenzie, 259 K.C. 419, 131 
S.E. 2d 1 ;  Power Company v. Currie, Coirzr. of Revenue, 254 N.C. 
17, 118 S.E. 2d 155, appeal dismissed, 367 U.S. 910, 6 L. Ed. 2d 
1250. 

Defendant contends that,  in G.S. 105-134, the Legislature ex- 
pressed its intent to adopt as its basis for allocation or apportion- 
ment the entire net income of a corporation carrying on multistate 
operations, except for certain segments specifically allocated to 
other states; tha t  by subsection (2) it excluded from apportionable 
income all corporate dividends, "other than (those from) stocks of 
a subsidiary corporation having business transactions with or be- 
ing engaged in the same or similar type of business as the tax- 
payer"; that  i t  thus included dividends from any subsidiary with 
which taxpayer transacted business or which was engaged in the 
same or similar type of business as tha t  carried on by the taxpayer 
anywhere, irrespective of where the subsidiary did its business; 
that  all of the subsidiaries with whose dividends we are here con- 
cerned were engaged, albeit not in North Carolina, in the same or 
similar business in which plaintiff itself n a s  engaged; and that  
there were business transactions between these subsidiaries and 
plaintiff, either directly or through otlicr subsidiaries. Defendant 
argues, therefore, that  these dividends were properly allocable and 
apportionable to North Carolina, eren though the subsidiaries which 
paid them are not domesticated, carried on no business here, owned 
no property and sold none of their products in the State. 

Tha t  contention, however, was rejected by this Court in Bak- 
eries Co. u. Johnson, Commissioner of Revenue, supra. I n  that  case, 
plaintiff, a Delaware corporation doing business in North Carolina, 
was engaged in the wholesale bakery busineqs, manufacturing and 
selling its products to customers such as chain stores and restau- 
rants. It had several subsidiaries; only one, Cushman Sons, Inc., 
paid dividends during 1953 and 1954. Cushman was also engaged in 
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the retail bakery business, manufacturing and selling its products 
to  the general public entirely outside North Carolina. It was not 
domesticated here, did no business and owned no property in the 
State. It was not a retail outlet for American Bakeries, and sold 
none of its products to  or through the parent corporation. Cushman 
maintained separate records and books, and paid for all services 
rendered i t  by the plaintiff. I n  reporting its income for the years 
1953 and 1954, the plaintiff did not include the dividends i t  received 
from Cushman. The Commissioner adjusted these returns by in- 
cluding Cushman's dividends in the plaintiff's allocable income for 
the two years. The plaintiff paid the assessed taxes under protest 
and sued for refund (the same procedure adopted here). The Su- 
perior Court held that the dividends were properly included in 
plaintiff's income apportionable to North Carolina, but this Court 
reversed. The Court said: 

'(As we interpret our tax laws, the mere fact that  a foreign 
corporation engaged in business in North Carolina and other 
states, owns a subsidiary corporation in another state, which 
subsidiary does no business in North Carolina and owns no 
property in this State but is engaged in a similar business to 
that  of the parent corporation, such factual situation does not 
of itself require the parent corporation to prorate the dividends 
received from such subsidiary to all the states in which the 
parent corporation does business." 259 N.C. a t  426, 131 S.E. 
2d a t  6. 

The Court concluded that where the separate entities of the domes- 
ticated parent and its foreign, dividend-paying subsidiary (engaged 
in a similar business outside of North Carolina) are maintained - 
each transacting its own business as a distinct corporation and 
dealing with the other as if no parent-subsidiary relation existed 
-North Carolina cannot tax the subsidiaries' dividends even though 
they are included in the parent's ultimate gains. 

I n  reaching this decision the Court relied, inter alia, upon the 
case of Hans Rees' Sons v. LVorth Carolina, supra, in which the Su- 
preme Court of the United States declared tha t  Korth Carolina's 
corporate income tax statute then in effect (Pub. L. 1923, ch. 4 $j 201; 
Pub. L. 1925, ch. 101 $ 201; Pub. L. 1927, ch. 80, $j 311), was, as 
applied to plaintiff, unreasonable and repugnant to both the Com- 
merce Clause and to 1 of the 14th Amendment to the Federal 
Constitution. The plaintiff, a Kew York corporation, owned and 
operated a leather manufacturing plant in North Carolina, 40% 
of the output of which was shipped to plaintiff's warehouse in New 
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York. The other 60% was shipped on direct orders from Kew York 
where its sales office was located. Sales were made throughout this 
country, in Canada, and in Europe. It derived 17% of its average 
income from the North Carolina n~anufacturing operations. Con- 
tending tha t  the plaintiff's buying, manufacturing, and selling of 
hides constituted a unitary business, the defendant, using the stat-  
utory formula, allocated to North Carolina approximately 75% of 
plaintiff's income for the four years in question. With reference to 
this allocation, Hughes, C.J., said: 

"When, as in this case, there are different taxing jurisdic- 
tions, each competent to lay a tax with respect to what lies 
within, and is done within, its own borders, and the question 
is necessarily one of apportionment, evidence may always be 
received which tends to show that  a state has applied a method, 
which, albcit fair on its face, operates so as to reach profits 
which are in no just sense attributable to transactions within 
its jurisdiction. 

X * Y  

" ( T ) h e  statutory method, as applied to the appellant's busi- 
ness for the years in question, operated unreasonably and ar- 
bitrarily, in attributing to North Carolina a percentage of in- 
come out of all appropriate proportion to the business trans- 
acted by the appellant in that state." 283 U.S. a t  134, 135, 75 
L. Ed. a t  906, 908. 

The test then is not solely whether the business of a foreign sub- 
sidiary is s z ? d n r  to that  in which the domesticated parent is en- 
gaging in S o r t h  Carolina or elsewhere, or wl~ether it has had busi- 
ness transactions with the parent elsewhere in the world. Conced- 
ing both similarity of businesses and intercorporate transactions 
outside the State, yet the dividend income which the subsidiary 
pays the parent cannot be constitutionally allocated to Korth Car- 
olina and prorated for income taxation unless (1) i t  is attributable 
to business activities within this jurisdiction, or (2) the activities 
of the corporations are so interrelated as to make i t  impossible to 
identify the various sources of the taxpayer's total carnings with 
reasonable certainty. illaxwell, Comr. v. I I fg .  Co., 204 N.C. 365, 
168'S.E. 397, 90 A.L.R. 476. Thus, i t  is only when the parent and 
subsidiary are engaged in a "unitary business" that  G.S. 105-134 
(2) ( a )  may be constitutionally applied vithout reference to whether 
dividend income is attributable to transactions within the taxing 
state. In purporting to tax dividends from sub3idiaries "hal-ing 
business transactions with or engaged in the same or similar type 
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of business as the taxpayer," the Legislature was undoubtedly at-  
tempting to describe a unitary business in terms of its two most 
common indicia. I n  its application to such a business, the statute 
is clearly constitutional. We do not assume that  the Legislature in- 
tended i t  to  refer to any situation to which its application would be 
unconstitutional. See Finance Co. v. Leonard, 263 N.C. 167, 139 S.E. 
2d 356; Spiers v. Davenport, 263 N.C. 56, 138 S.E. 2d 762; Ice 
Cream Co., Inc. v. Hord, 263 N.C. 43, 138 S.E. 2d 816. 

The stipulations here exclude any serious contention that  plain- 
tiff and these four subsidiaries constitute a unitary business. Plain- 
tiff is an industrial giant engaged in world-wide operations. As a 
result, i t  pays taxes to many states and foreign governments- 
sometimes as much as 50% of the posted price of crude oil after de- 
ducting the costs of production. Indeed, exploring ways to  minimize 
taxes is as much a part of its business :as exploring for new sources 
of oil. The several subsidiaries, which, in turn, own subsidiaries; 
the careful segregation of the activities, receipts, expenditures, and 
records of each; and the studied separateness of plaintiff's depart- 
ments and subsidiaries - all working toward the same goal of 
greater profits for plaintiff -evidence a master plan of corporate 
organization designed to disprove a unitary operation and to mini- 
mize taxes. Defendant's argument that plaintiff's plan has been suc- 
cessful is beside the point. Tax avoidance by any means which the 
law permits is not tax exasion. 84 C.J.S., Taxation $ 62 (1954). 

Plaintiff's business is unitary only in the sense that  its ultimate 
gain is derived from the entire business. This, however, "does not 
mean that  for the purpose of taxation the activities which are con- 
ducted in different jurisdictions are to be regarded as 'component 
parts of a single unit' so that  the entire net income may be taxed in 
one state regardless of the extent to which it  may be derived from 
the conduct of the enterprise in another state. . . ." Hans Rees' 
Sons v. North Carolina, supra, quoted with approval in Bakeries 
Co. v. Johnson, Commissioner of Revenue, supra a t  426, 131 S.E. 
2d a t  6. 

It is not necessary for us to decide whether Judge Peel's find- 
ings and conclueions - that  Gulf Exploration Company, Gulf 
Iran Company, and Gulf Italia Company were not engaged in 
business of a type similar to the business which plaintiff conducted 
in North Carolina - are correct. These conclusions are not de- 
terminative of this appeal, since it  is quite clear that no part of the 
dividend income of any of the subsidiaries is attributable to North 
Carolina, and since plaintiff and its subsidiaries cannot be "regarded 
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as component parts of a single unit." The plaintiff is entitled to the 
refund for which i t  sues. 

Affirmed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

RICHARD F. APEL v. QUEEN CITY COACH COMPANY, A CORPORATION, 
D/B/A QUEEN CITY TRAILWAYS, AND FRANK VERNON WHITE. 

(Filed 13 April, 1966.) 

1. Automobiles § 41f- 
Evidence tending to show that  defendant's bus was traveling some 50 

miles per hour on a highway covered with ice and snow, that plaintiff 
observed the bus for a distance of some 449 feet in his rear riew mirror, 
that plaintiff pulled as  far to the right as  the snow bank, thrown up by 
a highway scraper, would permit, and that the bus struck the rear of 
plaintiff's vehicle, resulting in damage to the rehicle and personal injury 
to plaintiff, held sufficient to be submitted to the jury on the issue of 
negligence, and defendant's motions to nonsuit and to set aside the verdict 
as being contrary to the greater weight of the evidence on that issue were 
properly denied. 

2. Evidence 5 51- 
The admission in evidence of a categorical affirmative by plaintiff's ex- 

pert that the injuries which the evidence tended to show plaintiff suffered 
in the accident caused the fecal incontinence from traumatic neurosis ex- 
perienced by plaintiff after the accident, lielrl not error, it appearing that 
defendant brought out the testimony on cross-examination of the witness 
and that defendant's expert was permitted to testify that in his opinion 
the accident could not hare caused the condition. 

3. Evidence 5 4 4 -  
I t  is competent for a medical expert to express his opinion as  to the 

cause of a physical condition based upon proper hypothetical question 
assuming facts supported by evidence. 

4. Trial 5 16- 
Where the court immediately sustains a motion to strike an answer of 

a witness and cautions the jury not to consider it, i t  will be assumed that 
the jury heeded the caution and that any prejudicial effect was thus re- 
moved. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 
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APPEAL by defendants from Pless, J., October 25, 1965, Schedule 
A Civil Session, ~IECKLENBURG Superior Court. 

The plaintiff instituted this civil action in Watauga County to 
recover for the personal injuries and the property damdges he sus- 
tained when the GMC passenger bus, owned by the corporate de- 
fendant and operated by the individual defendant, crashed into 
the rear of his 1960 Oldsmobile as both vehicles were proceeding 
south on U. S. Highway No. 221 near Blowing Rock. According to 
the plaintiff's allegations and evidence, the collision occurred about 
1:30 p.m. on March 6, 1962. The highway was covered with snow 
and ice. The bus was not equipped either with chains or snow tires 
so that  the driver could maintain adequate control. The driver op- 
erated the heavy vehicle a t  a dangerous and reckless rate of speed 
under existing road conditions, failed to maintain a proper lookout, 
followed too closely behind plaintiff's Oldsmobile, and negligently 
rammed i t  from the rear, damaging the vehicle to the extent of 
$1,300.00 and inflicting serious and permanent injuries on the 
plaintiff. Among the physical injuries resulting from the collision, 
the plaintiff suffered a fracture of the 7th cervical vertebrae, a frac- 
ture of the collarbone, much damage to the muscles and nerves of 
the neck, shoulders, and back. Additional consequential injuries 
and damages are set out in paragraph 16 of the complaint: 

"16. As a direct and proximate result of the negligence of the 
defendants as herein alleged, the plaintiff sustained an injury 
to his low back that aggravated a condition that had resulted 
from surgery to his low back in 1944 and from which condition 
the plaintiff had been a symptomatic for more than 19 years; 
that this aggravation of said condition necessitated a surgical 
operation to his low back and further resulted in fecal incon- 
tinence to this plaintiff and as a result of this incontinence the 
plaintiff has no sensation of impending bowel movement and 
has no control over his elimination process. It is therefore 
necessary for him to wear a "diaper-likeJ' pad a t  all times and 
often he will have a bowel movement without realizing i t  until 
he has removed the diaper-type pad. This condition has caused 
the plaintiff pain, discomfort, embarrassment and complete 
humiliation on occasions and as the plaintiff is informed and 
believes and, upon such information and belief alleges, this con- 
dition is now permanent in nature and will continue to cause 
the plaintiff said discomfort, embarrassment and humiliation 
in the future. He  further alleges that  this condition has inter- 
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fered with his earning capacity and will continue to  interfere 
with his earning capacity for the remainder of his life." 

The defendants, by answer, denied negligence, alleged tha t  the 
weather and the road conditions, snow and ice, etc., and blowing 
snow in the air made travel hazardous; that  notwithstanding these 
conditions the regulatory agencies of both the State and Federal 
governments required the defendants to meet tlie bus schedule; tha t  
plaintiff was in a place of safety and voluntarily entered the high- 
way and assumed the dangers incident to travel thereon during the 
blizzard; tha t  his negligence in leaving a place of safety for a place 
of hazard was one of the proximate causes of the accident and in- 
jury; that  the plaintiff was guilty of contributory negligence in en- 
tering the main highway from a side road without ascertaining the 
movement could be made in safety, did not keep a proper lookout 
and did not keep his vehicle under proper control; and tha t  these 
negligent acts contributed to his injury. 

Upon defendants' motion, the cause was removed to, and tried 
in, RIecklenburg County. Both parties introduced evidence, in- 
cluding testimony of medical experts. The court overruled motions 
for nonsuit, refused to give the special instructions requested by 
the defendants, and submitted issues of defendants' negligence in 
causing the injury and the plaintiff's damages. The jury found the 
plaintiff was injured and his property damaged by the negligence 
of the defendants and fixed his award a t  a very substantial amount. 
From the judgment in accordance with tlie verdict, the defendants 
appealed, assigning errors. 

Irlaynes, Graham, Bernstein & Bazicom b y  Wi l l i am  E .  Graham, 
Jr., for plainti,if appellee. 

Charles T .  Myers ,  John F .  R a y  for defendant appellants. 

HIGGIXS, J .  The defendants made timely motions to nonsuit 
and to set aside the verdict as being contrary to thc greater tvcight 
of the evidence. These motions involved the same legal questions. 
111artin v. Underhill, 265 hT.C. 669, 144 S.E. 2d 872. They were 
properly denied. I n  fact, neither in their brief nor on the oral argu- 
ment do thc defendants seriously challenge the sufficiency of the 
evidence to go to the jury on issues of negligence and some injury. 
Hovever. they do seriously contend the plaintiff's evidence with 
respect to the consequential damages charged in paragraph 16 of 
the complaint was insufficient to show such condition was proxi- 
mately caused by the accident of AIarch 6, 1962; or tha t  the evi- 
dence offered was properly admissible on tha t  issue. The court 
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admitted the evidence over objection, and refused the defendants' 
written request to charge the jury not to  consider it. 

According to the plaintiff's evidence, he was driving south on 
Highway 221 a t  1:30 in the daytime. Snow had been falling all day. 
Just before the accident, he met and passed the snow scraper go- 
ing north on the highway. In his rearview mirror he saw the de- 
fendant's bus following him a t  a speed he estimated to be 50 miles 
per hour. He pulled as far to the right as the snow bank left by the 
scraper would permit. The bus struck the rear of his automobile. He  
testified as to the violence of the impact, his serious physical 
injuries and his suffering resulting directly from them. He  intro- 
duced medical testimony of current injuries. Over defendants' ob- 
jection, the court permitted the plaintiff's medical expert witnesses 
to testify in response to a hypothetical question that  the loss of con- 
trol over his elimination process "could" or "might" have resulted 
from the injury sustained in the hiarch 6, 1962, accident. 

The plaintiff admitted that  he had undergone surgery for the 
removal of a malignant growth from his lower spinal cord in the 
year 1944. However, prior to the accident on March 6, 1962, he had 
not suffered any fecal incontinence, but in June thereafter the con- 
dition developed which he thought a t  the time was diarrhea but 
which got worse as time went on until he consulted Dr.  Scheinberg 
who diagnosed his ailment and sent him to Dr. Ehlert who per- 
formed an exploratory operation on the lower spine in April, 1963. 
Both Dr.  Scheinberg and Dr.  Ehlert diagnosed the plaintiff's in- 
continency as resulting from the atrophy of the nerves and muscles 
of the lower body. They suspected that  the growth (removed in 
1944) had redeveloped, had become active, and was causing the 
atrophy. However, the exploratory operation proved negative. 

On cross-examination, Dr.  Scheinberg testified: 

"The accident occurred and he began to have incontinency and 
difficulty with his right leg. And it's for that  reason that I be- 
lieve there is a relationship. As to whether just any kind of 
accident could have brought this on, I don't know about any 
kind of accident. I am asked to give my answer, assuming 
these facts to be true, do I have an opinion as to whether there 
was a relationship, and my answer was yes. . . . As to 
whether it's my opinion that  the injury to the neck and injury 
to the shoulder could have brought on the fecal incontinence, 
I don't see how one could come to any other conclusion. I say 
i t  brought i t  on. That  is to say, i t  precipitated it  on the basis of 
the previous disease which was present. If this were not present 
before he had gotten well, the accident occurred and this was 



N.C.] SPRING T E R M ,  1966. 29 

APEL v. COACH Co. 

of such an intensity as to throw him about in the automobile 
and cause these two fractures, then I would say they are re- 
lated. . . . I am relating my answer to the basis of the 
chronological coincidence which seems, according to these as- 
sumptions, irrefutable. If that's a relationship - I assume they 
are related, but how they are related, I don't know." 

The defendants may not complain that  Dr. Scheinberg's quoted 
testimony goes beyond the "could" or "might have'' limits permitted 
in relating the later developed disability to the accident of March 
6, 1962. When challenged on cross-examination, Dr .  Scheinberg 
stated: "I don't see how one could come to any other conclusion. I 
say i t  brought i t  on." The defendant brought out this testimony by 
a prodding cross-examination. 

Dr .  Allen, witness for the defendants, admitted to be a medical 
expert specializing in the field of neurosurgery, testified in response 
to the defendants' hypothetical question: "Based on those facts, i t  
is my opinion tha t  the accident could not have caused Mr. Apel's 
fecal incontinence." 

The plaintiff's evidence, in the light most favorable to him, was 
ample to go to the jury and to  support the finding the plaintiff was 
injured by the negligence of the defendants. The evidence of im- 
mediate physical injuries resulting from the accident was sufficient 
to justify a rather substantial award of damages, although the evi- 
dence does not disclose any great loss of earnings. However, i t  is 
apparent from the evidence tha t  the major part of the jury's award 
was based on the evidence of fecal incontinence which developed 
three or more months subsequent to the 1962 accident. The ques- 
tions arise whether the plaintiff's medical evidence was properly 
admissible and, when supplemented by the other testimony, fur- 
nishes a sufficient basis to support the entire award. The plaintiff's 
medical testimony indicates tha t  probably some physical injury or 
trauma started the atrophy process (traumatic neurosis) which cul- 
minated in the loss of control of which the plaintiff now con~plains. 
It is evident the plaintiff's experts attach major importance to the 
chronological sequence of events. The only injuries disclosed in the 
evidence which could have had influence in producing the harmful 
result were: (1) the growth on the spinal cord and the operation 
for its removal in 1944; (2) the accident in 1962; and (3) the 
exploratory operation in 1963. The plaintiff argues, not without 
force, that  the passage of 18 years after the first operation without 
symptoms rules out the 1944 operation as an efficient cause of his 
trouble. The 1963 operation proved negative except for excessive 
scar tissue resulting from the healing process. Tha t  operation was 
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performed after the trouble had developed, in an effort to locate its 
cause. The medical testimony suggests that  during the time interval 
between the accident and the loss of control, the process of trau- 
matic neurosis was a t  work. 

For the foregoing reasons we think the court was required to 
admit the medical testimony and to refuse the special instructions 
to the jury to disregard it. The plaintiff's expert witnesses were 
asked for their opinion (based on the recitals in the hypothetical 
question) whether the accident in 1962 could, or might have re- 
sulted in the type of disability alleged in plaintiff's paragraph 16. 
The answers were favorable to the plaintiff. The form of hypothet- 
ical questions and the scope of the answers which are permitted are 
discussed in many decisions of this Court. This Court has held: "It 
is well settled in the law of evidence that a physician or surgeon 
may express his opinion as to the cause of a physical condition of 
a person if his opinion is based either upon facts within his personal 
knowledge or upon an assumed state of facts supported by evidence 
there recited in a hypothetical question." Spivey v, Newman, 232 
N.C. 281, 59 S.E. 2d 844, citing many cases. Other similar cases not 
cited in Spivey are: Lockwood v. McCaskill, 262 N.C. 663, 138 S.E. 
2d 541; Ingrarn v. IllcCuiston, 261 N.C. 392, 134 S.E. 2d 705; Ser- 
vice Co. v. Sales Co., 259 N.C. 400, 131 S.E. 2d 9 ;  Jackson v. Stan- 
cil, 253 N.C. 291, 116 S.E. 2d 817; Penland v. Coal Co., 246 N.C. 
26, 97 S.E. 2d 432; Hester v. Motor Lines, 219 N.C. 743, 14 S.E. 2d 
794; Dempster v. Fite, 203 N.C. 697, 167 S.E. 33; Parrish v. R. R., 
146 N.C. 125, 59 S.E. 348; Jones v. Warehouse, 137 N.C. 337, 49 
S.E. 355. See also, Stansbury, North Carolina Evidence, 8 137, p. 
270, et seq.; 20 Am. Jur., Evidence § 867, p. 731; 66 A.L.R. 2d 1082. 

The Court has had, and still has, difficulty in applying the rules 
to the facts of particular cases. Ordinarily, the hypothetical ques- 
tions should not be so framed as to permit the witness to answer the 
ultimate issue to be determined by the jury and thus invade its 
province. This case is a good illustration of the difficulty. The plain- 
tiff's experts mere permitted to answer the lengthy hypothetical 
question as to whether the plaintiff's particular difficulty could or 
might have resulted from the 1962 accident. The witnesses, with 
some qualifications and explanations, answered, "yes," that  the ac- 
cident could or might have triggered the harmful results. On the 
other hand, the defendants' medical expert, in answer to the same 
question, stated, "no," the harmful result might not and could not 
have come from the accident. The rule overbalances the advantage 
in favor of the defendants. 

We have discussed the defendants' major objections to the trial. 
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The other assignments of error have not been overlooked. Excep- 
tion KO. 6 ,  Assignments of Error KO. 2, involved the court's refusal 
to order a mistrial because the plaintiff stated tha t  a photograph 
showing the damage to his automobile was made by the insurance 
adjuster for the bus company. Defense counsel moved the court to 
strike the answer and to order a new trial. The court denied the 
double barreled motion, but hastened to add tha t  i t  was taking the 
motion for mistrial under advisement; then immediately sustained 
the motion to strike, delivering this caution to the jury: "Ladies 
and gentlemen, do not consider tha t  statement." We may assume 
the jury heeded the caution and did not penalize the bus company 
because its adjuster had taken a photograph of the plaintiff's auto- 
mobile. Hoover v .  Gregory, 253 N.C. 452, 117 S.E. 2d 395; Fincher 
v. Rhyne,  266 N.C. 64, 145 S.E. 2d 316; Stansbury, North Carolina 
Evidence, 2d Ed. 588. 

Some of the witnesses were permitted to illustrate their testi- 
mony bv the use of a chart showing the surroundings of the place 
where the accident occurred. The plaintiff, after observing the bus 
for a distance of a t  least 449 feet, estimated its speed a t  50 miles 
per hour. The judge made jocular side reference about inflation in 
connection with his charge that in awarding damages for any fu- 
ture suffering or loss, the prescnt worth rule should be observed. 
Harmful effect in connection with these objections is not disclosed. 

This is an important case. Examination of the long record and 
the exhaustive briefs fail:: to disclose error of law coinmitted by 
the trial court. 

No error. 

PLESS, J., took no part  in the consideration and decision of this 
case. 

MOORE, J., not sitting. 
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MARIE STREATER v. ADELL MARKS AXD CORNELIUS EUGENE 
McCARTHA. 

(Filed 13 April, 1966.) 

1. Automobiles 9 35; Negligence 5 20; Pleadings 8 8; Torts 8 
3- 

Where a passenger in an automobile states a cause of action against 
each driver involved in the collision in suit, neither defendant is entitled 
to file a cross-action against the other for contribution. 

2. Automobiles 9 35-- Complaint held to state cause of action for 
concurring negligence of defendants. 

In an action by a passenger in an automobile against the driver thereof 
and the driver of the other car involved in the collision, allegations to 
the effect that the collision occurred on a curve as  the result of the negli- 
gence of the driver of the car in which plaintiff was riding in failing to 
maintain a reasonable and proper lookout and in operating his vehicle a t  
a speed in excess of that which was reasonable and prudent under the 
prevailing circumstances, and that the driver of the other car was negli- 
gent in failing to maintain a proper lookout and control of his vehicle and 
in operating a t  a speed in excess of that which was reasonable and pru- 
dent under prevailing conditions, and that his vehicle crossed the yellow- 
marked center line and crashed into the vehicle in which plaintiff was 
riding, and that the negligence of defendants concurred in causing the ac- 
cident and damage, held to state a cause of action against each driver as  
a joint tort-feasor, there being no allegation leading to the conclusion that 
the driver of the car in which plaintiff was riding could not have seen the 
other vehicle in his path in time to have avoided the collision. 

3. Pleadings 9 12- 
Upon demurrer for failure of the complaint to state a cause of ac- 

tion, the complaint is to be liberally construed and every reasonable in- 
tendment and presumption must be made in plaintiff's faoor. 

4. Judgments 8 29- 
Parties to an action who are not adversaries and who do not have an 

opportunity to litigate their differences inter ae are not precluded by the 
judgment from thereafter litigating their rights inter se. 

5. Same; Torts § 3- 
In an action by one driver against the other, judgment was rendered 

that plaintiff recover nothing because of the adjudication of contributory 
negligence. Thereafter a passenger in one of the cars sued both drivers 
alleging a cause of action against each as a joint tort-feasor. Held: If the 
passenger recovers judgment against only one of the drivers, such driver 
would not be precluded from thereafter maintaining an action against the 
other for contribution. 

MOORE, J., not sitting, 

PLEBS, J., took no part in the consideration or decision of this case. 

SHARP, J., dissenting. 

BOBBITT, J., joins in the dissenting opinion. 
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APPEAL by defendant Marks from ~TIcConnell, J., M a y  1965 
Civil Session of RICHMOND. Docketed and argued as Case No. 529 
Fall  Term 1965, and docketed as Case No. 522 Spring Term 1966. 

The plaintiff sued both Marks and McCartlia to recover for per- 
sonal injuries sustained by her in an  automobile collision. She al- 
leges tha t  she was a passenger in the automobile driven by Marks 
which collided on a curve in the highway with the automobile driven 
by McCartha in the opposite direction. 

As to McCartha, the complaint alleges tha t  the NcCartha au- 
tomobile "came across the yellow-mark center line and crashed 
head-on with great force and violence into the vehicle of defendant 
Adell Marks." It also alleges tha t  McCartha was negligent: I n  fail- 
ing to maintain a proper lookout; in failing to maintain proper 
control over his vehicle upon the highway; in operating his vehicle 
a t  a speed in excess of that  which was reasonable and prudent under 
the prevailing conditions; in failing to decrease speed when ap- 
proaching and going around the curve; in failing to keep his ve- 
hicle on the right side of the highway; and in operating i t  in 
wanton and wilful disregard of the rights and safety of others, in- 
cluding the plaintiff, without due caution and circumspection and in 
a manner so as to endanger the person and property of others, in- 
cluding the plaintiff. 

As to Marks, the complaint alleges that  in the operation of his 
vehicle: 

" (a )  H e  negligently and carelessly failed to maintain a 
reasonable and proper lookout " * * ;  

"(b)  * * * negligently and carelessly failed to maintain a 
proper control over his vehicle * * *; 

r c ( ~ )  * * " operated his vehicle * * * a t  a speed which 
greatly exceeded that  speed which was reasonable and prudent 
under the conditions then and there existing " " *; 

" (d)  * * * failed to decrease the speed of his vehicle when 
approaching and going around the aforen~entioned curve * * * ;  

"(e) * * * operated his vehicle in a careless manner, in 
wanton and willful disregard of the rights and safety of others, 
and particularly this plaintiff, without due caution and cir- 
cumspection and in a manner so as to endanger the person and 
property of others, especially this plaintiff " * * ;  

"(f)  * * * failed to use due care in regard to the attend- 
ant  facts and circumstances then and there existing." 

The complaint then alleges tha t  the negligence of the two de- 
fendants was joint and concurrent, that  the plaintiff's injuries, 
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which are alleged in detail, were proximately caused by the in- 
dividual negligence of each defendant and by their joint and con- 
curring negligence, and prays the recovery of damages from the 
defendants and each of them. 

Marks filed an answer denying negligence by him, admitting the 
allegations of the complaint as to the negligence of AIcCartha, and 
alleging that  the sole proximate cause of the collision and of the 
plaintiff's injuries was such negligence by McCartha. 

McCartha filed an answer denying negligence by him and alleg- 
ing as his first and second further answers: (1) That  the sole prox- 
imate cause of the collision and of the plaintiff's injuries was certain 
specified negligent acts and omissions of Marks, and (2) contribu- 
tory negligence of the plaintiff. 

As a third further answer and cross-action for contribution 
against Marks, McCartha alleges that  the complaint "failed to al- 
lege any facts to  show negligence on the part of the defendant 
Marks as a proximate cause of the collision referred to,'' that  Mc- 
Cartha sued Marks in a prior action in the Superior Court of Meck- 
lenburg County to recover for personal injuries and damages sus- 
tained in the same collision, that  Marks there filed an answer and 
counterclaim against McCartha on account of personal injuries and 
damages sustained by Marks in this collision, that the Mecklenburg 
action was tried and the jury therein returned a verdict finding 
negligence by hiarks and contributory negligence by McCartha, 
and that  judgment was entered therein adjudging that  neither hfc- 
Cartha nor Marks recover anything of the other. McCartha at-  
tached the complaint, answer and judgment in the Mecklenburg ac- 
tion to his answer in this action as Exhibits A, B and C, respectively. 

Marks filed a demurrer to and motion to strike the third fur- 
ther answer of AfcCartha on the ground that, both he and Mc- 
Cartha being original defendants in this action, the third further 
answer and cross-action for contribution is not proper pleading but 
is a misjoinder of causes of action in tjhe present suit and is prej- 
udicial to the defense by Marks in this action. 

From an order overruling this demurrer and denying the mo- 
tion to strike, Marks appeals. 

Pittman, Pittman & Pittman for defendant appellant Marks. 
Bynum, Blount, Leath & Hinson; Carpenter, Webb & Golding 

for defendant appellee McCartha. 

LAKE, J. In Greene v. Laboratories, Inc., 254 N.C. 680, 120 
S.E. 2d 82, followed in Bass v. Lee, 255 N.C. 73, 120 S.E. 2d 570, 
this Court said: 
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"In an action against two defendants, as joint tort-feasors, 
may one defendant set up a plea for contribution against the 
co-defendant and thereby preclude dismissal of the co-defcnd- 
ant during the trial and before judgment (paragraph 10 of Sev- 
enth Further Answer and Defense) ? 

"The answer is 'No.' " 
In the Greene case, as here, one of the defendants, originally 

sued by the plaintiff, filed a further answer in which he alleged a 
cross-action against his original co-defendant for contribution in 
the event that the jury should find both of them negligent and liable 
to the plaintiff. Upon motion of the defendant against whom such 
cross-action was pleaded, the trial court struck from the answer 
the allegations asserting the cross-action for contribution. This 
Court affirmed, three justices dissenting, the majority opinion stat- 
ing the question and the answer as above quoted. The majority 
opinion, quoting from Bell V. Lacey, 248 N.C. 703, 104 S.E. 2d 833, 
said: 

" 'This Court has uniforn~ly held that where all the joint 
tort-feasors are brought in by a plaintiff and a cause of action 
is stated against all of them, such defendants under our stat- 
utes, G.S. 1-137 and G.S. 1-138, are permitted to set up in their 
respective ansxTers as many defenses and counterclaims as they 
may have arising out of the causes of action set out in the 
complaint. However, they are not allowed to set up and main- 
tain cross-actions as between themselves which involve affirm- 
ative relief not germane to the plaintiff's action. * " * This 
is so, notwithstanding the fact that the defendants' claim for 
damages may have arisen out of the same set of circumstances 
upon which the plaintiff's action is bottomed."' [Emphasis 
added.] 

Here, RiIcCartha contends that his cross-action for contribution 
against Marks does not fall within the rule announced in Greene 
v. Laboratories, Inc., supra, because the plaintiff's complaint does 
not state a cause of action against his co-defendant Marks. LIc- 
Cartha, therefore, contends that  the court below correctly denied 
Marks' motion to strike AIcCartha's further answer asserting the 
cross-action for contribution. 

The premise upon which McCartha would reach this conclusion 
is unsound. The complaint does state a cause of action against 
Marks. Counsel for Marks so conceded in his oral argument in this 
Court, but we reach this conclusion independent of such concession. 
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In  considering the sufficiency of a complaint, as against a de- 
murrer on the ground that  i t  does not state a cause of action, the 
complaint is to be liberally construed and every reasonable intend- 
ment and presumption in favor of the plaintiff is to be made. Har- 
grave v. Gardner, 264 N.C. 117, 141 S.E. 2d 36; Wilson v. Motor 
Lines, 207 N.C. 263, 176 S.E. 750; Burroughs v. Womble, 205 N.C. 
432, 171 S.E. 616; Scott v. Insurance Po., 205 N.C. 38, 169 S.E. 801; 
Griftin v. Baker, 192 N.C. 297, 134 RE:. 651; Hoke v. Glenn, 167 
N.C. 594, 83 S.E. 807. 

The complaint alleges that  Marks was negligent in that  he failed 
to maintain a reasonable and proper lookout, and in that  he operated 
his vehicle a t  a speed in excess of that  which was reasonable and 
prudent under the prevailing conditions. There are also other al- 
leged specifications of negligence by him which may possibly fall 
into the category of conclusions rather than allegations of ultimate 
facts. The con~plaint further alleges that  these negligent acts of 
Marks and the alleged negligent acts and omissions of McCartha 
were concurrent proximate causes of the injuries sustained by the 
plaintiff in the collision. 

It is true that  the complaint also alleges that, as the automobiles 
of the two defendants "approached each other on the aforemen- 
tioned curve," the McCartha vehicle "came across the yellow mark 
center line and crashed head-on with great force and violence into 
the vehicle of defendant Adell Marks." There is, however, no alle- 
gation in the complaint that  this alleged crossing of the center line 
by McCartha was so sudden as to constitute an intervening cause, 
insulating the alleged negligence of Marks. It does not appear from 
the complaint that  the curve was so sharp as to obstruct &larks1 
view of the RlcCartha auton~obile as i t  approached. Construing the 
complaint liberally, as we are required to do in determining its suf- 
ficiency to resist a demurrer for failure to  state a cause of action, 
we find nothing in i t  to lead to  the conclusion that  Marks, had he 
been maintaining a proper lookout and traveling a t  the proper 
speed, could not have discovered the obstruction in his path in time 
to avoid the collision from which the plaintiff's injuries resulted. 

The decisions cited to us by McCartha to support his conten- 
tion that  the plaintiff's complaint does not state a cause of action 
against Marks are distinguishable. I n  each of those cases i t  appears 
affirmatively from the complaint, itself, that  the negligence of one 
of the defendants was the sole proximate cause of the collision and, 
therefore, no cause of action was alleged against the other defend- 
ant. I n  Loving v. Whitton, 241 N.C. 273, 84 S.E. 2d 919, the plain- 
tiff alleged that  one defendant, proceeding on a servient street, in 
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violation of the stop sign, drove into the intersection "directly in 
front of and into the path of" the vehicle of the other defendant. I t  
thus appeared from the complaint, itself, that  the negligence of the 
driver on the servient street was the sole proximate cause of the 
collision. I n  Troxler v. Notor Lines, 240 N.C. 420, 82 S.E. 2d 342, 
the complaint alleged that one defendant, having the green light, 
drove through the intersection a t  an excessive speed and the other 
defendant, facing the red light, entered the intersection, made a 
right turn and struck the first defendant's vehicle in the rear. From 
these circumstances this Court concluded that the speed of the first 
defendant's car was not a proximate cause of the collision. I n  Lewis 
v. Lee, 246 N.C. 68, 97 S.E. 2d 469, the complaint alleged that  the 
vehicle of one defendant suddenly appeared on the highway on the 
wrong side of the road in front of the other defendant. Again, the 
Court held that  the complaint showed the negligence of the first 
driver mas the sole proximate cause. In  Guthrie v. Goclcing, 214 
N.C. 513, 199 S.E. 707, the complaint alleged that  the automobile 
of the plaintiff was following the auton~obile of one defendant 
when the vehicle of the other defendant, driving rapidly from the 
opposite direction and on the wrong side of the road, collided with 
the automobile of the first defendant and, as a result of that  colli- 
sion, struck the plaintiff's vehicle. The Court said that  i t  appeared 
from the complaint that  the negligence, if any, of the defendant 
who was driving in the same direction as the plaintiff was not the 
proximate cause of the plaintiff's injuries, observing that if he had 
gotten out of the path of the oncoming vehicle i t  would have col- 
lided with the plaintiff with even greater force than i t  did. 

Thus, in all of the cases cited by the defendant RIcCartha in 
support of his contention that  no cause of action is here stated 
against Marks, i t  appeared from the complaint that the negligence 
of only one defendant was the sole proximate cause of the collision. 
That  does not appear from the complaint in this case. Consequently, 
the allegations of the plaintiff's complaint do not remove this case 
from the rule of Greene v. Laboratories, Inc., supra. 

The striking of McCarthals third further answer asserting his 
cross-action for counterclaim does not deprive him of his right to 
contribution from Marlis if, upon the trial of the present action, a 
verdict is rendered in favor of the plaintiff against AIcCartha alone, 
nor does i t  deprive him of the full benefit of the judgment which 
has been entered in the Rlecklenburg action between McCartha 
and Marks. 

I n  Gunter v. Winders, 253 N.C. 782, 786, 117 S.E. 2d 787, this 
Court said: 
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"A judgment does not conclude parties to the action who 
are not adversaries and who do not have an opportunity to  
litigate their differences inter se. * " " Issues and admissi- 
bility of evidence are determined by the pleadings. Unless de- 
fendants have opportunity to cross-plead, evidence relating ex- 
clusively to their differences is inadmissible - result, an insuf- 
ficient opportunity to be heard." 

Thus, i t  is only where the claim for contribution is injected into 
the plaintiff's action through a cross-action by an original defend- 
ant  against an additional defendant that  a judgment in such action 
against only one defendant can be res judicata as between the al- 
leged joint tort-feasors. See: Hill v. Edwards, 255 N.C. 615, 122 
S.E. 2d 383. McCartha and Marks were parties to  the Mecklenburg 
action. It was there determined that  the negligence of each was a 
proximate cause of the collision in which the present plaintiff was 
injured. Therefore, as to their rights against each other, the judg- 
ment in the Mecklenburg action is a final determination and that  
issue may not again be litigated. Stansel v. McIntyre, 237 N.C. 148, 
74 S.E. 2d 345. Thus, if, in the present action, the plaintiff recovers 
from either Marks or McCartha, and fails to  recover from the 
other, the defendant against whom she recovers judgment may, 
upon paying the judgment, maintain an action against the other de- 
fendant herein for contribution. I n  that  action the Mecklenburg 
judgment would be conclusive upon the question of their being joint 
tort-feasors with the right of and liability to contribution as be- 
tween themselves. 

The denial of the motion by Marks to strike the third further 
answer of McCartha was in conflict with the decision in Greene v. 
Laboratom'es, Inc., supra. 

Reversed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision in this 
case. 

SHARP, J., dissenting: The majority opinion is based upon the 
premise that  the plaintiff has alleged a cause of action against both 
defendant Marks and defendant McCartha. With this conclusion I 
cannot agree. Defendants were operating motor vehicles approach- 
ing each other on a curve from opposite directions. Plaintiff al- 
leges that  in the operation of his motor vehicle, Marks was negli- 
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gent in four respects: (1) he failed to keep a proper lookout; (2) 
he failed to keep his vehicle under proper control; (3) his speed 
was greater than was reasonable and prudent under the circum- 
stances; and (4) he failed to decrease his speed when approaching 
a curve. His 5th allegation, that Marks was guilty of reckless driv- 
ing, and his 6th allegation, that he failed to use due care, are mere 
conclusions. Troxler v. Motor Lines, 240 N.C. 420, 82 S.E. 2d 342. 
Plaintiff makes identical allegations against defendant McCartha, 
plus the additional one that McCartha failed to keep his vehicle on 
the right side of the highway and that he "came across the yellow 
marked center line and crashed head-on with great force and vio- 
lence into the vehicle of defendant Adell Marks, and in which plain- 
tiff was riding as a passenger in the right front seat." 

After making these specifications of negligence, plaintiff al- 
leges that her injuries were "the direct result of both the individual 
negligent acts of each defendant herein complained of, and the 
joint and concurrent negligence of the two defendants herein com- 
plained of." This allegation with reference to proximate cause is 
the pleader's mere conclusion. "It is not sufficient for a complaint to 
charge a defendant with negligence. The complaint must go further 
and allege facts showing the negligent act was a proximate cause 
of the injuries of which plaintiff complains." Green v. Tile Co., 263 
N.C. 503, 505, 139 S.E. 2d 538, 540. Plaintiff here has alleged no 
facts which show that  the negligence of Marks was a proximate 
cause of the collision. As long as ILIcCartha stayed on his side of the 
road, Alarks' alleged speed, lack of control, and failure to keep a 
proper lookout on her side of the road could have played no part in 
the collision. There is no allegation that  McCartha crossed the 
center line when Marks was a t  such a distance that, if driving a t  a 
reasonable speed, keeping a proper lookout, and having her car un- 
der control, she could have avoided the collision. Without such an 
allegation the complaint is demurrable as to Marks, and it  wiIl not 
support an issue of negligence as to her. Moore v. Hales, 266 N.C. 
482, 146 S.E. 2d 385; Loving v. Whitton, 241 N.C. 273, 84 S.E. 2d 
919. 

When the complaint fails to state a cause of action against one 
of two defendants, the rule enunciated in Greene v. Laboratories, 
Inc., 254 N.C. 680, 120 S.E. 2d 82, does not preclude the defendant, 
against whom a cause of action is stated, from joining the other. 

Ordinarily, when a defendant alleges a cross action for contribu- 
tion against an additional defendant, he merely raises an issue, for 
the fact of their joint and concurring negligence will not usually 
have been established, as here, by a judgment rendered in a prev- 
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ious action between them. That  this issue has already been deter- 
mined should not preclude defendant from setting up his right to 
contribution in plaintiff's action, but i t  would seem that this plead- 
ing should be for the judge and not the jury. 

For the reasons stated I vote to affirm the judgment from which 
defendant Marks appeals. 

BOBBITT, J., concurs in dissenting opinion. 

JOHN P. CRAVER AND WIFE, DORETHA K. CRAVER, PETITIONERS, V. 
ZONING BOBRD OF ADJUSTMENT OF THE CITY OF WINSTON- 
SALEM; AMOS SPEAS; J. A. HANCOCK; ROY SETZER; WILLIAM 
F. THOMAS; A. T. HARRINGTON; AND C. C. SMITHDEAL, JR., 
RESPONDENTS. 

(Filed 13 April, 1966.) 

1. Municipal Corporations § 25- 
An application for a special permit invokes the discretion of the Zoning 

Board, while an application for a permit as a matter of right under the 
zoning regulations usually involves controverted questions of fact ordi- 
narily to be found by the Board from sworn testimony. 

2. S a m e  
Where the applicant for a special permit files an unverified petition 

and, without being sworn, explains in detail the circumstances upon 
which he bases his application and makes no request that those opposing 
his application be sworn, he may not thereafter complain that those ob- 
jecting to the special permit were heard by unverified petition contain- 
ing statements not under oath and were not present for cross-examination. 

3. Municipal Corporations § 26- 
Where the record discloses that full discussions took place before the 

Zoning Board upon petitioner's application for a special permit, that ap- 
plicant was not denied opportunity to present any and all facts pertinent 
to the inquiry, and that the Board in its discretion denied the application 
and considered all new information in applicant's request for a rehearing 
before denying same, applicant's contention that the record before the 
Board was not sufficiently comprehensive to permit the Superior Court 
on appeal to determine whether the Board had acted arbitrarily or had 
committed errors of law in denying the permit, is untenable. 

4. Municipal Corporations § 2& 
An applicant for a special permit may not contend that the provision 

of the zoning ordinance for the granting or denying of special permits is 
too vague and indefinite to be followed, since if such provision is void for 
indefiniteness the municipal board is without authority to issue the permit 
and petitioners are subject to the terms of the ordinance prohibiting the 
use requested. 
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-4 special permit is not a legal right but is a concession in exceptional 
cases which a zoning board, in the exercise of its discretion, may grant 
or refuse, subject to court review. G.S. 1GO-178. 

~\IOORE, J., not sitting. 

APPEAL by petitioners John P. Craver and wife, from Lupton, 
J., November 15, 1965 Civil Session, FORSYTH Superior Court. 

The petitioners originated this proceeding by application to the 
Zoning Board of Adjustment for a variance or special use permit 
" (T)o  park a mobile home on a separate lot located on the south 
side of Friedland Church Road between High Point Road and 
Ridgewood Road. Property is zoned Rural." The petitioners filed a 
"plot plan" drawn to scale (showing the layout) and designating 
the owners of adjoining property. 

At the hearing on the petition, the building inspector stated the 
petitioners had parked "a mobile home on a lot with existing dwell- 
ing . . . in a Rural district" in violation of the zoning ordinance. 

The inspector gave the petitioners notice of the violation. Im- 
mediately they filed with the Board the application for the special 
use permit. Mr. Craver stated to the Zoning Board that his lot con- 
tained approximately two acres; that  his wife's grandparents lived 
in the trailer on a temporary basis, spending most of their time in 
Florida. The trailer was hooked up to the petitioners' water pump 
and septic tank. The adjoining property owners and members of 
the nearby church filed a written objection to the permit. At  the 
hearing, Mr. Craver explained a t  length his reason for the applica- 
tion and why i t  should be granted. Mr. Hines appeared and made a 
statement in opposition. Others filed written objection. The minutes 
of the meeting are rather full, including inquiries by members of 
the Board and the answers given by Mr. Craver and 34r. Hines. The 
Board by unanimous vote denied the permit, and thereafter denied 
a petition to rehear. 

The petitioners applied to the Superior Court for and obtained 
a writ of certiorari to  review the proceedings. Pursuant to the writ, 
the respondents certified to the Superior Court "the complete record 
of the proceedings before the Zoning Board of Adjustment with re- 
spect to the application of the petitioners." 

On review, Judge Lupton found the Zoning Board of Adjust- 
ment had "afforded a full and fair hearing." had acted within its 
discretion in denying the permit; tha t  the Board's action was not 
arbitrary or oppressive, or attended with manifest abuse of au- 
thority, and entered an order affirming the Board's denial of the 
permit and dismissing the proceeding. The petitioners appealed. 
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Harold R. Wilson, Edward R. Green for petitioner appellants. 
Womble ,  Carlyle, Sandridge & Rice by TV. F.  Womble for re- 

spondent appellees. 

HIGGIXS, J. The petitioners assign three grounds upon the basis 
of which they contend the judgment of the Superior Court should 
be reversed: (1) The hearing before the Board was based upon 
statements not under oath and those objecting to  the special permit 
were heard by unverified petition and were not present for cross- 
examination; (2) the record of the hearing before the Board was 
not sufficiently comprehensive to permit the court to determine 
whether the Board had acted arbitrarily or had committed errors of 
law in denying the permit; (3) the standards set up by the Zoning 
ordinance are too vague and indefinite for the Board of Adjustment 
to follow in granting or denying a special use permit. 

The appellants contend the Board of Adjustment in passing on a 
request for a special use permit must base its decision on testimony 
taken in an open hearing under oath ('affording the parties the 
right to cross-examine." For support they rely on this Court's de- 
cision in Jarrell v. Board of  Adjustment, 258 N.C. 476, 128 S.E. 2d 
879. I n  Jarrell the zoning board was required to find as a fact 
whether on the day the zoning ordinance became effective the pe- 
titioner's property was in use as a one family or as a two family 
unit -if a two family unit, the owner had the right to  continue its 
use as such - if a one family unit the owner was in violation of the 
ordinance by using i t  for two families. The dispute presented a ques- 
tion of fact. The finding involved a property right. The courts are 
bound by the findings if supported by competent, material and sub- 
stantial evidence. Obviously, when material findings of fact must 
be made on conflicting testimony, witnesses should be sworn. To 
that  end G.S. 160-178 authorizes the chairman or acting chairman 
of the board "to administer oaths to the witnesses in any matter 
coming before the board." However, by voluntary participation in 
a hearing, a party may waive the right to insist that  the witnesses 
should be under oath. 

The petition now involved is addressed to the discretion of the 
Board. The petitioners are charged with the duty of presenting facts 
sufficient to warrant the Board in issuing the special use permit. The 
petition was not verified. The petitioner, Mr. Craver, according to 
the minutes, presented a "plot plan," explained in detail that  his 
wife's grandparents wanted to  live near her in the summer, and re- 
turn to Florida in winter. Mr. Craver was not sworn as a witness. 
He made no request that  any of those objecting to  the permit be 
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sworn or that  they be called for cross-examination. Mr. Craver, 
therefore, is not in a favorable position to complain that  the objec- 
tors were not sworn and not available for his cross-examination. 

The record discloses full discussions took place before the Board, 
participated in by Mr. Craver on behalf of the petitioners, and by 
Mr. Hines on behalf of those opposed. The proceedings were in- 
formal, made so by Mr. Craver's lead, and continued in the same 
vein without his objection. The burden is on the petitioners to show 
merit in the application. If only sworn testimony may be consid- 
ered, they offered nothing to support the application. The first as- 
signment of error is not sustained. 

The record shows that  after the original proceeding A h .  Craver 
filed a request for reconsideration upon the basis of additional in- 
formation set forth in the petition. Tha t  petition was not verified. 
The Board, after considering the new information in the request, 
denied a rehearing. The petitioner appellants even now do not al- 
lege they were denied opportunity to present any and all facts per- 
tinent to the inquiry. The Board's minutes show the Board consid- 
ered all matters presented and, in its discretion, denied the appli- 
cation. The petitioners, having invoked the jurisdiction of the 
Board, are not in a position to challenge that jurisdiction. Convent 
v. Winston-Salem, 243 N.C. 316, 90 S.E. 2d 879. The petitioners' 
second assignment of error is not sustained. 

It is difficult to understand why and for what purpose the pe- 
titioners challenge the zoning ordinance as being too vague and in- 
definite to  be followed "in granting or denying a special use per- 
mit." If the provision for such permit is void for indefiniteness, then 
the Board is without authority to issue i t  and the petitioners are 
subject to the terms of the ordinance, which does not permit the 
use. A special permit is not a legal right but is a concession in ex- 
ceptional cases which the Board, in the exercise of its discretion, 
may grant, subject to court review. G.S. 160-178; Austin v. Brunne- 
mer, 266 N.C. 697, 147 S.E. 2d 182; Schloss v. Jatnison, 262 K.C. 108, 
136 S.E. 2d 691 ; I n  Re P ~ n e  H d l  Cemeteries, Inc., 219 S.C.  735, 15 
S.E. 2d 1. The pctitioncra' third assignment of error is not sustained. 

The judgment of the Superior Court is 
Affirmed. 

MOORE, J., not sitting. 
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CHARLES W. JOYNER, PETITIONER, V. ZOKING BOARD O F  ADJUSTMENT 
O F  T H E  CITY O F  WINSTON-SALEBI; AMOS SPEAS;  J. A. HAN- 
COCK; CARL DULL, J R . ;  ROY SETZER;  A. T. HARRINGTON; C. 
C. SMITHDEAL AND DOUGLAS B. ELAM, RESPONDENTS. 

(Filed 13 April, 1966.) 

APPEAL by petitioner, Charles W. Joyner, from Lupton, J., No- 
vember 15, 1965 Civil Session, FORSYTH Superior Court. 

The petitioner filed with the Zoning Board of Adjustment a re- 
quest for a special use permit to park a mobile home on a lot near 
Huff Circle in an area zoned Rural. The Board denied the permit. 
Judge Lupton reviewed the record on certiorari, affirmed the deci- 
sion of the Board, and dismissed the proceeding. The petitioner ap- 
pealed. 

Harold R.  Wilson, Edward R.  Green for petitioner appellant. 
Womble, Carlyle, Sandridge & Rice by W. F. Womble for re- 

spondent appellees. 

PER CURIAM. This appeal presents the same legal questions de- 
cided this day in the companion case of John P. Craver and wife v.  
Board of Adjustment. The two cases were argued together by the 
same counsel. On the authority of that decision, the judgment is 

Affirmed. 

MOORE, J., not sitting. 

ARTHUR BRANCH v. LESTER GURLEY AND LEONARD OUTLAW. 

(Filed 13 April, 1966.) 

1. Trial 5 4&- 
The trial court has the discretionary power to set aside the verdict on 

the issue of damages and order a new trial confined to this issue alone. 

2. Automobiles 8 41g- Sufficiency of evidence of negligence in en- 
tering intersection. 

In this action by a passenger, evidence tending to show that a motorist 
driving on a dominant street, with knowledge that stop signs had been 
erected on the servient street, approached the intersection at  a speed 
within the legal maximum, that he was faced with oncoming traffic and 
was under the necessity of watching for turns by such traffic, and that 
after his vehicle had traversed two-thirds of the way through the inter- 
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section it was struck on its right by a motorist entering the intersection 
from the servient street without stopping, held properly submitted to the 
jury on the issue of the negligence of the motorist entering the intersection 
from the servient street, but insufficient to be submitted to the jury on the 
issue of negligence of the driver along the dominant highway. 

3. Evidence 2% 
Testimony by experts that X-ray photographs of defendant were made 

respectively by the witness or under the witness' direction or supervision, 
properly authenticates the X-ray photographs, and i t  is not error to per- 
mit the witnesses to use them in illustrating their testimony. 

MOORE, J., not stiting. 

APPEAL by each of the defendants from Clark, J., January, 1966, 
and from Hubbard, J., November, 1965 Sessions, LENOIR Superior 
Court. 

The plaintiff instituted this civil action to recover for his phy- 
sical injuries sustained in an automobile collision a t  the intersec- 
tion of Memorial Drive and Hill Street in the Town of Warsaw. 
Plaintiff alleged and offered evidence tending to show that the col- 
lision occurred a t  3:30 p.m. on February 16, 1962, as plaintiff was 
riding as a guest passenger in a 1949 Chevrolet being driven south on 
Memorial Drive by the owner, Leonard Outlaw. At the same time, 
the defendant, Lester Gurley, driving his 1958 Chevrolet east on Hill 
Street, struck the Outlaw vehicle on the right side, inflicting on the 
plaintiff serious and permanent injuries, including a fractured right 
hip, right thigh, and left wrist. 

Memorial Drive is a dominant, and Hill is a servient street. 
Stop signs were in place on both sides of Hill Street a t  the inter- 
section. The plaintiff alleged: At the time of the collision the streets 
were wet from a light rain; that  the collision and his injuries were 
caused by the negligence of both defendants-Outlaw in driving too 
fast and failing to keep a proper lookout; Gurley in speeding into 
the intersection in violation of the stop sign and in failing to yield 
the right of way to Outlaw, driving on the dominant street. 

Each defendant, by answer, denied negligence. Gurley charged 
that  Outlaw's negligence was the proximate cause of the collision 
and that  the plaintiff was negligent by acquiescing in Outlaw's neg- 
ligence; and that  acquiescence caused or contributed to the plain- 
tiff's injuries. 

Each of the parties introduced evidence. The court submitted 
these issues which the jury answered as indicated: 

"1. Was the plaintiff injured by the negligence of defendant 
Lester Gurley? 
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Answer: Yes. 
"2. Was the plaintiff injured by the negligence of defendant 
Leonard Outlaw? 

Answer: Yes. 
"3. What amount, if any, is plaintiff entitled to  recover for 
personal injuries? 

Answer: $5,000.00." 

After the jury returned the verdict, Judge Hubbard, on plain- 
tiff's motion, entered the following: 

HU IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that  the 
third issue as to damages of the verdict rendered by the jury 
in the above entitled action be, and the same is hereby set 
aside in the discretion of the Court and the plaintiff have and 
recover judgment against the defendants for such damages as 
a jury may award on a new trial limited to said issue of dam- 
ages." 

Both defendants excepted to  the order. 
At the January, 1966 Session of the court, presided over by 

Judge Clark, the parties introduced evidence bearing on the issue 
of damages. The jury fixed the recovery a t  $10,000.00. From the 
judgment on the verdict, the defendants appealed, bringing forward 
their exceptions and assignments of error taken a t  the hearing be- 
fore Judge Hubbard on the issues of negligence and before Judge 
Clark on the issue of damages. 

Beech & Pollock by H. E. Beech for plaintiff appellee. 
Whitaker, Jeffress & Morris by A. H. Jeffress for defendant 

Lester Gurley, appellant. 
Wallace, Langley & Barwick by F. E:. Wallace, Jr., for defend- 

ant Leonard Outlaw, appellant. 

HIGGIXS, J .  The judgment here for review is based on the jury's 
answers (1) to the issue of negligence returned a t  the trial be- 
fore Judge Hubbard, and (2) to the issue of damages returned a t  
the trial before Judge Clark. Judge Hubbard, having set aside the 
verdict on the issue of damages only, as he had the right to do in 
his discretion, Hinton v. Cline, 238 N.C. 136, 76 S.E. 2d 162, the de- 
fendants are entitled to have us consider their assignments of error 
based on the exceptions to his rulings on the issues of negligence, 
and to Judge Clark's rulings on the issue of damages. 

The evidence in the light most favorable to the plaintiff is suf- 
ficient to support a finding that  the defendant Gurley, driving east 
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on Hill Street, failed to stop as required, but overran the stop sign, 
crashed into the side of the Outlaw vehicle in the southwest quad- 
rant  of the intersection, seriously injuring the plaintiff; and tha t  in 
so operating his automobile he was guilty of actionable negligence. 
Judge Hubbard properly overruled the defendant Gurley's motion 
for nonsuit. Rouse v. Jones, 254 N.C. 575, 119 S.E. 2d 628; Kzng v. 
Powell, 252 N.C. 506, 114 S.E. 2d 265; Luke v. Express Co., 249 
N.C. 410, 106 S.E. 2d 518. The defendant Gurley's objections to the 
rulings on the issues of negligence are not sustained. The objection 
to the charge on that issue likewise is not sustained. 

The allegations of negligence against the defendant Outlaw are: 
(1) he was driving too fast on the wet street; (2) he failed to 
observe the approach of Gurley's vehicle and take proper steps to 
prevent the collision. The parties stipulated tha t  the speed limit 
for traffic on ;\lemorial Drive a t  the time was 35 miles per hour. 
The plaintiff's evidence with respect to Outlaw's speed a t  the time 
he entered the intersection was 20 to 30 miles per hour. As Outlaw 
approached the intersection from the north, two or three cars were 
approaching from the south. Motorists approaching the intersection 
from either direction on Hill Street were confronted with a stop 
sign. Of this the defendant Outlaw had knowledge. There might be 
danger that  one or more of the motorists approaching from the 
south on Memorial Drive would signal for a turn on Hill. Hence 
Outlaw could not be expected to devote his close attention to traffic 
approaching on Hill, or to anticipate a motorist would violate the 
stop sign and enter tlie intersection. Outlaw had the right to assume 
and to act on tlie assumption that  all nlotorists on Hill mould obey 
the stop sign until he had, or should have had, notice to the con- 
trary. According to the evidence, Outlaw mas two-thirds of the way 
through the intersection before Gurley's vehicle crashed into his. 
Powell v. Cross, 263 N.C. 764, 140 S.E. 2d 393; Wright v. Pegram, 
244 N.C. 45, 92 S.E. 2d 416. We conclude the evidence was insuffi- 
cient to support a finding tha t  Outlaw was guilty of actionable neg- 
ligence. Judge Hubbard should have sustained his motion for non- 
suit and disnlissed the action as to him. 

The defendant Gurley strenuously contends Judge Clark com- 
mitted error by permitting Drs. Spigner and Rasmussen to use X- 
ray photographs in illustrating their testimony with respect to the 
plaintiff's injuries, broken bones, etc. Dr .  Spigner testified: "I made 
several X-rays of his hip and his wrist. They were made a t  m y  di- 
rection and under my supervision." Dr .  Rasmussen testified: "These 
X-rays were made a t  my direction. They were made while I was 
with the patient in the emergency room and transferred to the X- 
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ray department of the Duplin General Hospital. . . . These are 
X-rays of Arthur Branch." 

We hold the X-ray photographs were properly authenticated for 
the use of the witnesses in illustrating their testimony. State v. Nor- 
ris, 242 N.C. 47, 86 S.E. 2d 916. The case of Spivey v. Newman, 
232 N.C. 281, 59 S.E. 2d 844, cited by the appellants, is not in point. 
The Court in that  case rejected the X-ra,y " (F )o r  i t  did not appear 
by competent evidence that  such X-ray photograph was act'ually s 
picture of the plaintiff's skull." 

As to the defendant Gurley, the record fails to disclose error, 
either by Judge Hubbard on the issue of negligence, or by Judge 
Clark on the issue of damages. 

On Outlaw's appeal, the Judgment is reversed. 
On Gurley's appeal, No error. 

MOORE, J., not sitting. 

IN THE MATTER OF THE WILL OF CLAUDE E. JONES, DECEASED. 

(Filed 13 April, 1966.) 

1. Wills 8 IS- 
The fact that questions asked a witness in regard to the mental capac- 

ity of testator refer to the time testator disposed of his property "by will" 
rather than referring to the time testator executed the paper writing pro- 
bated in common form, while inexact, does not warrant a new trial when 
it appears that no prejudice resulted therefrom. 

2. Same- 
The striking of unresponsive answers of careator to the effect that tes- 

tator did not know anything about the making or signing of the paper 
writing caveated, made in response to interrogatories relating to the 
mental capacity of testator a t  the time of the execution of the paper writ- 
ing, held not error. 

3. Same-- 
I t  is not necessary for counsel to compress into a single question every 

element of approred factual tests of testamentary capacity, or lack of it, 
nor is it  required that a witness include all of these elements in response, 
and general answers of witnesses to the effect that in their opinion tes- 
tator was of sound mind or knew what he mas doing with his property 
are competent. 

4. Same- 
A testamentary instrument executed by testator a short time prior to 

the execution of the paper writing caveated is properly admitted in evi- 
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dence on the question of testamentary capacity, the two instruments be- 
ing substantially itlentical except that in the second instrument testator 
substituted a bequest to a beneficiary in lieu of property which testator 
had sold in the interim. 

5. Wills § 2% 

A charge stating conjunctively the tests of testamentary capacity in 
placing the burden of proof on caveator mill not be held for prejudicial 
error when the court immediately and consistently thereafter instructs 
the jury to answer the issue in the negative if caveator had established 
by the greater weight of the evidence the lack of anF single element of 
mental capacity, it appearing that the jury could not have been misled. 

6. Appeal and Error § 4% 

When the charge read contextually presents the law of the case to the 
jury in such manner as to leave no reason to believe the jury could have 
been misled, an  exception thereto will not be sustained. 

MOORE, J., not sitting. 

APPEAL by caveator from Lupton, J., November 15, 1965, Civil 
Session of FORSYTH. 

This is a caveat proceeding instituted in the Superior Court of 
Forsyth County on 22 April 1965 by the widow, the second wife, of 
Claude E .  Jones. The decedent was survived by his widow and by 
two sons and a daughter by a prior marriage. The purported will 
of Claude E. Jones, dated 24 April 1959, and a purported codicil 
thereto dated 22 December 1961, were admitted to  probate on 28 
June 1962 in common form in the office of the Clerk of Superior 
Court in Forsyth County, and letters testamentary were issucd to 
the sons of the decedent. 

The caveat alleges that the purported mill and the codicil thereto 
are not the last will and testament of Claude E. Jones; that  they 
were procured by undue influence, duress and fraud; that  a t  the 
time these paper writings were purportedly executed the decedent 
lacked the testamentary capacity to  make and execute a will; and 
that  said paper writings were not executed and witnessed as re- 
quired by law. 

The decedent, according to the uncontradicted evidence, was a 
successful business man who had accunlulated a sizeable estate as 
an officer and manager of a construction company; that  he worked 
regularly and was active in the management of the business of the 
construction company until stricken with a heart attack on 22 March 
1962, culminating in his death about two months later. 

Likewise, there was uncontradicted evidence to the effect that 
decedent had executed a number of wills during his lifetime; that 
the codicil was executed the day after the decedent had sold his 
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interest in an apartment house which he had devised in his will to 
his daughter. The codicil added a bequest of stock to his daughter. 
A will executed by decedent on 3 December 1958 was admitted as 
evidence, which will was substantially the same as the purported 
will executed on 24 April 1959, except that  the latter instrument 
omitted the devise to his widow, the caveator, of a vacant lot on 
Robin Hood Road and added a bequest of 400 shares of the capital 
stock of the Atlantic Greyhound Corporation to her. 

At the trial the only evidence offered by the caveator was her 
own testimony and that  of the executors, the two sons of the dece- 
dent. Some of the evidence of the caveator was favorable to the 
propounders, in that  she testified that  on 24 April 1959 the decedent 
knew what property he owned and the natural objects of his bounty. 
Most of her testimony, however, was contradictory and unrespon- 
sive to the questions propounded. Much of i t  was incompetent and 
was excluded upon objections by the propounders. Thirteen wit- 
nesses, including the sons of the decedent, the decedent's brother 
who was not a beneficiary, the decedent's physician of several years, 
business associates, social acquaintances, and others testified on 
behalf of the propounders. At  the close of the evidence and the 
charge of the court the jury answered the issues submitted as fol- 
lows: 

('1. Was the paper writing dated April 24, 1959, offered for 
probate as the last Will and Testament of Claude E. Jones 
signed and executed according to law? 

ANSWER: Yes. 
"2. Did the said Claude E. Jones have sufficient mental 

capacity to make and execute a Will on April 24, 1959, and a t  
the time of execution of the paper writing offered for probate 
as his last Will and Testament? 

ANSWER: Yes. 
"3. Is  the paper writing propounded, dated April 24, 1959, 

and every part thereof, the last Will and Testament of Claude 
E. Jones? 

ANSWER: Yes. 
"4. Was the paper writing offered for probate as the co- 

dicil to  the Last Will and Testament of Claude E. Jones, dated 
December 22, 1961, signed and executed according to law? 

ANSWER: Yes. 
"5. Did the said Claude E. Jones have sufficient mental 

capacity to make and execute a Codicil to  his Will on Decem- 
ber 22, 1961, and a t  the time of the execution of the paper writ- 



N.C. ] SPRING TERM, 1966. 5 1 

ing offered for probate as a Codicil to his last Will and Testa- 
ment? 

ANSWER: Yes. 
"6. I s  the paper writing propounded, dated December 22, 

1961, and every part thereof, a Codicil to the last Will and 
Testament of Claude E. Jones, deceased? 

ANSWER: Yes." 

Judgment was entered on the verdict and the caveator appeals, 
assigning error. 

W h i t e ,  Crumpler ,  Powell,  P f e f f e r k o r n  and Green  for Caveator  
Appel lant .  

J o h n  R. Surra t t  for  Propounders-Appellees. 

DENNY, E.J. The caveator's first assignment of error is to the 
following question propounded to Dwight S. Jones, one of the sons 
of the decedent and one of the executors of his will: "From your 
association and conversation with Mr. Claude E. Jones, did you 
form an opinion satisfactory to yourself as to whether or not hlr.  
Claude E .  Jones, on April 24 of 1959, the date he executed his will, 
had sufficient mental capacity to know and understand the nature 
and extent of his property, to know who were the natural objects of 
his bounty, and to realize the full force and effect of the disposition 
of his property by will?" This same question was propounded to 
this witness with respect to the mental condition of the decedent on 
22 December 1961, the date the decedent executed the codicil to his 
will. The witness testified that he did have an opinion and that  he 
felt the testator knew what he was doing. 

It is clear, we think, the object of these questions was to establish 
the mental condition of the decedent on 24 April 1959 and on 22 
December 1961. Moreover, there can be no question about the fact 
that  the instruments dated 24 April 1959 and 22 December 1961 
were the instruments under attack in this proceeding. This Court 
has held that  where the execution of a will has been formally proven 
and admitted in evidence, such instrument is pn'ma facie the will 
of the decedent and the caveator is required to put on evidence to 
impeach it. I n  R e  Broach's W i l l ,  172 N.C. 520, 90 S.E. 681. Ordi- 
narily, however, in a caveat proceeding the purported will or codicil 
should be referred to as the "purported will or codicil" or the "pa- 
per writing" until the jury renders its verdict. I n  R e  W i l l  of Is ley,  
263 S .C .  239, 139 S.E. 2d 243. It is difficult to conceive, however, 
how the caveator was prejudiced by the questions as posed. This 
assignment of error is overruled. 
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The appellant's second assignment of error is based on a num- 
ber of exceptions to the exclusion of certain testimony of the cav- 
eator. Her counsel propounded a number of questions to the cav- 
eator of which the following are typical: 

"Q. Did he know who the normal, natural persons were to 
receive his gifts, who the next of kin were, his relatives were, 
what his responsibilities were? 

"Q. Do you have an opinion? 
"A. Yes. 
"Q. All right, what is your opinion? 
'(A. That  he was confused and did not realize or did not 

know anything about this will." 

Objection sustained and motion to strike allowed. Exception. 

"Q. Mrs. Jones, you really don't know anything a t  all 
about the signing or the execution of the will on April 24, 1959, 
do you? 

"A. Mr. Jones did not tell me. His will was made in '58. 
He had gone over i t  with me numbers of times. But as for this 
will being made up a t  the office, and this codicil, he didn't tell 
me anything about it, because he didn't know anything about 
it." 
THE COURT: ('NOW, members of the jury, you will not con- 

sider that portion of the witness' testimony in which she says 
that Mr. C. E. Jones did not know anything about the making 
or signing of the will in '59 or the codicil in '61." 

To this instruction the caveator excepted. 

"Q. Now, Mrs. Jones, the question I am asking is refer- 
ring again to the natural objects of his bounty, which defini- 
tion I explained to you previously. * * * Did he know his 
children, his wife, and responsibilities, and so forth? 

"A. Oh, yes, I think he did." 

This witness testified that the decedent worked regularly through 
22 December 1961, that he went to the office every day, or practi- 
cally every day, but he was not as active in the work as he was a t  
one time. We find no prejudicial error in the exclusion of evidence 
to which exceptions were taken under this assignment of error, and 
i t  is overruled. 

The caveator assigns as error the refusal of the court to strike 
answers of witnesses testifying for the propounders, each of whom 
testified that he or she had an opinion as to whether or not the 
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testator had sufficient mental capacity to know and understand the 
nature and extent of his property, to know who mere the natural 
objects of his bounty, and to realize the full force and effect of the 
disposition of his property by will. The answers to which excep- 
tions were entered were as follows: (a )  "My opinion is that he 
knew what he was doing with his property." (b) "He was of sound 
mind." (c) "He had a sound mind." (d) "He was extremely 
aware of all that  was going on and had a very acute business 
acumen and intellect." (e) "I think he was fully competent. I 
think he realized exactly what he was doing." 

It is not necessary for counsel to compress into a single question 
every element of approved factual tests of testamentary capacity or 
lack of it. Nor is i t  required that  a witness include all these ele- 
ments in the response. The above answers were clearly admissible. 
I n  re Will o f  Tatum, 233 N.C. 723, 65 S.E. 2d 351; I n  re Will of 
York ,  231 N.C. 70, 55 S.E. 2d 791, and cited cases. This assignment 
of error is overruled. 

The caveator assigns as error the admission in evidence of pro- 
pounders' Exhibit No. 3, a mill of Claude E. Jones dated 3 Decem- 
ber 1958, for the limited purpose of showing the mental capacity of 
the testator. The instrument dated 3 December 1958 mas executed 
less than six months prior to  the execution of the purported will 
dated 24 April 1959. hloreover, the caveator all through her testi- 
mony insisted that  her husband's will was the one executed in 1958. 
As heretofore pointed out in the statement of facts, there is no sub- 
stantial difference in the instrument dated 3 December 1958 and the 
purported will dated 24 April 1959, except that  after the execution 
of the prior instrument the testator and his wife sold the lot on 
Robin Hood Road which had been devised to the caveator in the 
will dated 3 December 1958. Therefore, in the purported will exe- 
cuted on 24 April 1959 the decedent, in lieu of the property which 
had been sold, bequeathed to the caveator 400 shares of the capital 
stock of the Atlantic Greyhound Corporation. No other material 
change was made in the instrument executed on 24 April 1959. 

In the case of I n  re Will of Franks, 231 N.C. 252, 56 S.E. 2d 668, 
the caveators challenged the admission of testimony by an attorney 
who had prepared a will for the testator in 1937 and redrafted the 
instrument a t  the request of the testator in 1940, making certain 
minor changes therein, none of which, according to the testimony, 
affected or in any way changed the devise under attack. This Court 
held the evidence was admissible on the issue of mental capacity 
and undue influence. I n  the instant case, however, there is no evi- 
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dence of undue influence and no issue was submitted in respect 
thereto. 

We hold that  the introduction of the previously executed will, 
which the caveator contended in her testimony was a valid will 
executed by the decedent, was not prejudicial, and this assignment 
of error is overruled. 

The caveator assigns as error the following portion of the 
charge: 

( ( Y  * * rests upon the caveator to satisfy you, the jury, by 

the greater weight of the evidence that  a t  the time the said 
Claude E. Jones signed and executed the paper writing on April 
24, 1959, that  has been offered in evidence as Propounders' Ex- 
hibit No. 1, that he was incapable by reason of his mental in- 
capacity to know and comprehend the nature, character and 
extent of his property, who were the natural objects of his 
bounty, how he was disposing of his property, the effect such 
disposition would have upon his estate." 

The above instruction was followed immediately by the follow- 
ing : 

"Now, members of the jury, later in my discussion of this 
issue I will tell you, or go into more detail as to what the 
caveator must establish. 

Now this, * * * has been expressed in a different way. A 
person has sufficient mental capacity to make a will if he 
comprehends the natural objects of his bounty, understands 
the kind, nature, and extent of his property, knows the manner 
in which he desires his act to take effect, and realizes the effect 
his act will have upon his estate. Now, * * * the lack of any 
one of those elements would render the testator incapable un- 
der the law of making a will." 

The court further instructed the jury on issue No. 2 that  the 
burden of proof was upon the caveator and: 

"' * * if the caveator has satisfied you from the evidence 
and by its greater weight that  on April 24, 1959, Claude E. 
Jones signed and executed the paper writing which has been 
introduced in evidence as Propounders' Exhibit No. 1 as for his 
will and a t  the time he signed this paper writing he did not 
comprehend the natural objects of his bounty, or he did not 
understand the kind, nature, and extent of his property, or he 
did not know the manner in which he desired his act to take 
effect, or he did not realize the effect his act would have upon 
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his estate, then you will have found that  Claude E .  Jones did 
not have tlie mental capacity to make and execute his will, 
and i t  would be your duty to answer issue No. 2 'No.' " 

A similar instruction was given on issue KO. 5 with respect to 
the codicil. 

In  our opinion the jury was not misled by the instruction given 
in respect to the burden of proof on issues Nos. 2 and 5 ,  for that, 
as pointed out above, immediately after giving the instruction upon 
which this assignment of error is based, the court charged the jury 
with respect to the elements necessary to show mental capacity to 
make a will and then added, "the lack of any one of those elements 
would render the testator incapable under the law to make a mill," 
The court then on each of the issues Nos. 2 and 5 gave the proper 
instruction as to what the caveator rnust prove to negative testa- 
mentary capacity and recited the elements involved with the word 
"or" between each of the elements. 

In  the opinion in I n  re Kemp's Will, 234 N.C. 495, 67 S.E. 2d 
672, the trial judge placed the burden on caveators to show all the 
essential elements of testamentary capacity. The trial court then 
stated the requirements for mental capacity in a proper form, which 
this Court said would have justified a holding to tlie effect that the 
improper statement was harmless upon a contextual interpretation 
of the charge except for the fact that after giving the correct in- 
struction the trial court twice repeated the erroneous instruction. 

I n  our opinion, when the charge of the court in the trial below is 
considered contextually it  presented the law of the case to the jury 
in such manner as to leave no reason to believe the jury could have 
been misled. Strong's iT. C. Index, Appeal and Error, S 42, citing 
Newton v. ilicGowan, 256 N.C. 421, 124 S.E. 2d 142; Gathings v. 
Sehorn, 255 N.C. 503, 121 S.E. 2d 873, and scores of other cases. 
See also In  re Will of Efird, 195 N.C. 76, 141 S.E. 460. 

An examination of the remaining assignments of error, in our 
opinion, presents no prejudicial error that  would justify a new trial, 
and they are overruled. 

In  the trial below we find 
No error. 

MOORE, J., not sitting. 
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RICHARD LEE FREEMAN v. HARDEE'S FOOD SYSTEMS, INC. 

(Filed 13 April, 1966.) 

1. Judgments  § 22- 
A judgment by default final which is beyond the statutory authority of 

the clerk to enter, will be vacated on motion in the cause. 

2. Judgments  § 14- 
Where, in an action for wrongful discharge, it  appears that plaintiff em- 

ployee left the niunicipality of his residence and mored to the niunicipality 
in which he was to be employed, losses sustained by the employee in selling 
his house and his expenses in moving back to his home town after the 
wrongful termination of his employment are not capable of ascertainment 
by computation, and a judgment by default final in favor of the employee 
in a sum including such losses is beyond the jurisdiction of the clerk to 
enter, and such judgment is properly set aside on motion in the cause. 
G.S. 1-209, G.S. 1-211. 

3. Master a n d  Servant 8 10- 
If an employer wrongfully discharges an employee before the expira- 

tion of the term fixed in the contract, the employee's recovery is not lim- 
ited to the salary due a t  the time the action is commenced. 

4. Judgments  § 22- 
Where the allegations are sufficient to state a cause of action for breach 

of contract entitling plaintiff to recover in some amount a t  the time of 
the institution of the action, judgment by default final is properly set 
aside when the amount due is not subject to computation, but plaintiff's 
action should not be dismissed. 

MOORE, J., not sitting. 

LAKE, J., concurs in result. 

APPEAL by plaintiff from a judgment dated December 10, 1965, 
entered by Cowper, R e s i d e n t  Judge ,  in Chambers in Kinston, Le- 
noir County, in an action pending in WAYNE Superior Court. 

Action by plaintiff-employee to recover damages on account of 
alleged wrongful discharge, heard below on defendant-employer's 
motion to vacate a judgment by default final entered November 4, 
1965, by the Clerk of the Superior Court of JVayne County. 

Plaintiff's allegations, summarized except when quoted, are set 
forth below. 

On or about February 20, 1965, defendant employed pIaintiff for 
a term of "at least two (2)  years" upon the following terms: Plain- 
tiff was to leave his home and employment in Goldsboro and move 
to Rocky blount where he was to enter defendant's employment as 
its treasurer. Defendant agreed to pay plaintiff's moving costs and 
also reimburse plaintiff in the amount of $700.00 for "employment 
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fees" plaintiff had incurred. Defendant agreed to pay plaintiff 
$165.00 per week during the "first 52 weeks of employment" and 
$180.00 per week during "the second year of said employment." 

Plaintiff sold his home in Goldsboro a t  a substantial loss and 
moved to Rocky Mount. He entered defendant's employment as its 
treasurer and continued therein until August 3, 1965, when he "was 
wrongfully, and without just cause discharged by the defendant." 
At  the time of his discharge, defendant paid to plaintiff "salary 
equivalent for three (3) additional months subsequent to the dis- 
charge date, less approximately $100.00." 

By reason of defendant's "breach of contract," defendant is in- 
debted to plaintiff in the total sum of $12,686.00, consisting of 
these items: (1) "Sixteen (16) weeks salary a t  $165.00 per week," 
plus "Fifty-two (52) weeks salary a t  $180.00 per week," a total of 
$12,000.00; (2) damages in the sum of $600.00, "representing the 
amount of money which the plaintiff lost on the sale of his house a t  
the time he moved to Rocky Mount, North Carolina"; and (3) 
damages of $86.00, being the amount of the expcnses plaintiff in- 
curred in moving "from Rocky Mount back to Goldsboro." 

The judgment by default final entered by the clerk on Novem- 
ber 4, 1965, recites that this action was instituted September 30, 
1965; that  the summons and complaint were served on defendant on 
October 4, 1965; that  defendant had failed to file answer or other- 
wise plead; and that  i t  appeared that  the action was for "the 
breach of an express contract to  pay a sum of money fixed by the 
contract, namely, the sum of $12,686.00." Thereupon, judgment was 
entered "that the plaintiff have and recover of and from the defend- 
ant  the sum of $12,686.00, and the costs of this action." 

On November 18, 1965, defendant moved to vacate said judg- 
ment on alternative grounds, to wit: (1) It is not supported by the 
allegations of fact set forth in the complaint; (2) plaintiff, if en- 
titled to any judgment by default, ~vould be entitled to judgment by 
default and inquiry rather than to judgment by default final; (3) 
defendant has a meritorious defense and its failure to plead within 
the prescribed time is on account of excusable neglect. 

There appears in the record the affidavit of J .  L. Rawls, Jr., de- 
fendant's president, sworn to and subscribed December 2, 1965, in 
which he sets forth facts on the basis of which defendant contends 
it  has a meritorious defense and its failure to plead within the pre- 
scribed time is excusable. 

The cause was heard by Judge Comper on defendant's said mo- 
tion. 
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The judgment entered by Judge Cowper sets forth the facts nar- 
rated above. The court made no findings related to defendant's as- 
serted meritorious defense and excusable neglect. The judgment sets 
forth in detail the court's ' L C o ~ ~ ~ u s ~ o ~ s  OF LAW." The judgment 
concludes as follows: 

"It is therefore, ORDERED, ADJUDGED AND DECREED: 
"1. The judgment by default final entered herein by the Clerk 

of the Superior Court for Wayne County is hereby vacated and set 
aside. 

"2. Plaintiff having already been paid by defendant a sum of 
money in excess of that  to  which he is entitled upon his complaint 
by law, plaintiff shall have and recover nothing of the defendant by 
virtue of this action. 

"3. The costs of this action shall be taxed to the defendant by 
the Clerk." 

Plaintiff excepted to each of Judge Cowper's conclusions of law 
and to his judgment and appealed. 

Herbert B. Hulse and Sasser & Duke for plaintiff appellant. 
Spmill ,  Trotter & Lane and George K. Freeman for defendant 

appellee. 

BOBBITT, J .  When a clerk of superior court, without statutory 
authority, enters a judgment by default final, i t  is subject to attack 
by motion in the cause and will be vacated. Cook v. Bradsher, 219 
N.C. 10, 12 S.E. 2d 690, and cases cited. 

The authority conferred upon clerks of superior court by G.S. 
1-209 and G.S. 1-211 includes authority to enter judgment by de- 
fault final when the complaint sets forth a cause of action for "the 
breach of an express or implied contract to pay, absolutely or upon 
a contingency, a sum or sums of money fixed by the terms of the 
contract, or capable of being ascertained therefrom by computa- 
tion." The judgment under attack herein discloses on its face that  
the clerk purported to act under said authority. 

The court held, and rightly so, that  defendant was not obligated 
under the terms of the alleged contract to pay for any losses plain- 
tiff might incur in connection with the sale of his home in Golds- 
boro or for plaintiff's expenses in moving back to Goldsboro from 
Rocky Mount. Assuming, but not deciding, that  plaintiff is entitled 
to recover damages on account thereof, the amount of such recovery 
is not fixed or capable of being ascertained by computation. Hence, 
the clerk had no authority to enter judgment by default final 
therefor. 
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With reference to amounts due plaintiff as salary under the al- 
leged contract, decision rests upon a different legal principle, 
namely, that the clerk's judgment by default final shauld be va- 
cated if the complaint does not allege facts sufficient to constitute 
a basis therefor. Presnell v. Beshears, 227 N.C. 279, 41 S.E. 2d 835, 
and cases cited. Applying this legal principle, the court held the 
facts alleged in the con~plaint disclosed that  plaintiff, as of the date 
of the commencement of the action, had suffered no pecuniary loss 
in respect of salary payments. 

The court, while vacating the clerk's judgment by default final, 
taxed defendant with the costs, presumably on the ground that 
plaintiff would be entitled to nominal damages on account of al- 
leged breach of contract. Bowen v. Bank, 209 X.C. 140, 144, 183 
S.E. 266. 

With reference to amounts due plaintiff as salary under the al- 
leged contract, the court noted that the following facts appear from 
plaintiff's allegations. The breach occurred August 3, 1965, when 
plaintiff was discharged. Plaintiff commenced this action Septem- 
ber 30, 1965, nine weeks later, and for these nine weeks a t  the rate 
of $165.00 per week plaintiff would have been entitled to a total of 
$1,485.00. He was actually paid "salary equivalent for three (3) 
additional months subsequent to the discharge date, less approxi- 
mately $100.00." The months of August, September and October 
contained thirteen weeks. Thus, a t  the time of the alleged breach 
on August 3, 1965, defendant paid plaintiff $2,045.00 ($2,145.00 less 
$100.00), that is, $560.00 more than the amount of salary plaintiff 
was entitled to receive as of the date he commenced this action. 

The clerk's judgment by default final was entered November 4, 
1965, approxin~ately five weeks after the date this action was com- 
menced. The payment made by defendant to plaintiff on August 3, 
1965, was insufficient to the extent of approximately $265.00 to 
cover the amount due plaintiff as salary as of hTovember 4, 1965, 
under the terms of the alleged contract. 

The foregoing leads to the conclusion that plaintiff's allegations 
disclose affirmatively that  defendant was not indebted to plaintiff 
under the alleged contract on September 30, 1965, or on Kovember 
4, 1965, if a t  all, in the amount of $12,000.00, the total amount of 
the salary due and to become due during the remainder of the two- 
year contract period. Hence, the clerk had no authority to enter 
the judgment by default final therefor. 

While the court properly vacated the clerk's judgment by de- 
fault final, the action should not have been dismissed if the amount 
plaintiff was entitled to recover under his allegations was determin- 
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able as of November 4, 1965, rather than as of September 30, 1965. 
Hence, i t  becomes necessary to consider the reason the court dis- 
missed the action. This appears from ihe following conclusion of 
law set forth in the court's judgment, viz.: "3. Plaintiff's cause of 
action is to recover damages for the alleged breach of a contract of 
employment where the contract is entire and the services are to be 
paid for by installments a t  stated intervals. He  elected to sue at 
once on the breach and accordingly can recover only his damages to 
the time of bringing suit." 

I n  the quoted conclusion of law, Judge Cowper adopted the lan- 
guage of the opinion in Robinson v. JlcAlhaney, 216 N.C. 674, 6 
S.E. 2d 517 (s. c., 214 N.C. 263, 199 S.E:. 26),  where, in relation to  
the contract then under consideration, i t  was held that  the plain- 
tiff's right to recover for wrongful breach of her employment con- 
tract was limited to 3 x 7 0  of the gross receipts (the basis of her 
agreed compensation) prior to the date she commenced her action. 
The decision was based largely on S?nitlz v. Lumber Company, 142 
N.C. 26, 54 $.E. 788, particularly on this excerpt from the opinion 
therein: "(W)hen the contract is entire and the services are to be 
paid for by instalments a t  stated intervals, the servant or employee 
who is wrongfully discharged has the election of four remedies: 1. 
He  may treat the contract as rescinded by the breach, and sue im- 
mediately on a quantum meruit for the services performed; but in 
this case he can recover only for the time he actually served. 2. 
He  may sue a t  once for the breach, in which case he can recover 
only his damages to the time of bringing suit. 3. He may treat the 
contract as existing and sue a t  each period of payment for the 
salary then due. (We do not consider the right to proper deduction 
in this case, as i t  is not now presented.) 4. He may wait until the 
end of the contract period, and then sue for the breach, and the 
measure of damages will be prima facie the salary for the portion 
of the term unexpired when he was discharged, to be diminished by 
such sum as he has actually earned or might have earned by a rea- 
sonable effort to obtain other employment." 

In Robinson V .  McAlhaney, sup~a, i t  was held that the plaintiff 
had "elected to pursue the second remedy and (was) limited in re- 
covery of damages to date of institution of the action." In Smith v. 
Lumber Company, supra, this Court was dealing specifically with a 
factual situation in which the plaintiff elected to pursue the third 
remedy, that  is, the institution of a separate (successive) suit a t  the 
end of "each period of payment for the salary then due," a remedy 
described in 1 Labatt's Master & Servant, Second Edition, § 363 
(c) ,  p. 1145, as follows: "The latter alternative has so fa r  found 
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favor with very few courts (see 5 348, ante) ,  and is clearly open to 
the serious, if not fatal, objections tha t  its adoption involves the ac- 
ceptance of an extremely disputable theory as to the apportionment 
of the contract, and tha t  i t  disregards the salutary principle em- 
bodied in the maxim, Interest reipubl~cce ut finis sit litium." 

It appearing that  the rule stated in Snzith v. Lumber Company, 
supra, and restated and applied in Robinson v. McAlhaney, supra, 
limiting recovery to the date the action is instituted, is a t  variance 
with the great weight of authority, reconsideration thereof seems 
appropriate. 

The subject is fully discussed in the annotation, "Recovery of 
damages by employee wrongfully discharged before expiration of 
time period fixed in employment contract as embracing entire term 
of contract or as limited to those damages sustained up to time of 
trial," 91 A.L.R. 2d 682. It is there stated: "The rule tha t  where an  
action for wrongful discharge is tried before the end of the employ- 
ment term, the employee may recover damages for the entire term 
of the contract, beyond the date of trial, and his recovery is not 
limited to damages sustained up to the time of trial, has been sup- 
ported or recognized in the great majority of the jurisdictions wherein 
the question has been considered." Decisions from tmnty-seven 
jurisdictions are cited in support of this rule. It is approved in 5 
Williston on Contracts, Revised Edition, 3 1362, and in Labatt, op. 
cit., 5 363. The author of said annotation also states: "The rule 
that  where an action for wrongful discharge is tried before the end 
of the employment term, the recovery by the employee is limited to 
damages sustained up to the time of trial, has been supported in a 
small number of jurisdictions." Decisions from seven jurisdictions 
are cited as supporting this rule. The annotation contains a refer- 
ence to Robinson v. McAlhaney, supra, and a statement of the de- 
cision therein. The reasons in support of the majority rule and those 
in support of the minority rule are set forth in said annotation and 
in decisions cited therein and in Williston, op. cit., and Labatt ,  op. 
cit., and need not be repeated. It is noteworthy that  Labatt ,  op. cit., 
comments: "The doctrine embodied in a few cases is that  no dam- 
ages are recoverable except in respect to the period which had al- 
ready elapsed when the action was commenced. (Citing, inter alia, 
Smith v. Lumber Company, supra.) But the preponderance of au- 
thority is so decidedly against this doctrine that  i t  may safely be 
treated as erroneous, except in the jurisdictions in which i t  has been 
explicitly adopted." 

On this appeal, i t  is sufficient to  say that ,  under the facts herein, 
plaintiff, if entitled to recover, is not limited in r e ~ p e c t  of salary 
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payments due under the alleged contract to  the amount, if any, due 
when this action was commenced. To this extent, the rulings in 
Smith v. Lumber Company, supra, and Robinson v. McAlhaney, 
supra, may no longer be considered authoritative. Decision as to 
whether this Court will adopt the majority view or the minority 
view or a variation of either is deferred until the question is directly 
presented and fully argued. 

The judgment, to the extent i t  vacates the clerk's judgment by 
default final, is affirmed; but the judgment is modified by striking 
therefrom the provisions purporting to dismiss the action and tax 
defendant with the costs. 

I n  the circumstances, the cause is remanded to the superior 
court for determination by the judge thereof in his discretion 
whether defendant should be granted leave to  file answer, and, if 
not, whether judgment by default and inquiry should be entered. 
I n  this connection, i t  seems appropriate to call attention to the rule 
stated in Thomas v. College, 248 N.C. 609, 615, 104 S.E. 2d 175, 
relating to  the measure of damages. 

Affirmed, as modified, and remanded. 

MOORE, J., not sitting. 

LAKE, J., concurs in result. 

SHEILA HEDRICK, BY HER NEXT FRIER'D, MRS. DOROTHY If. HEDRICK, 
v. RALPH M. TIGNIERE AND MARION TIGNIERE D/B/A TIGNIERE'S 
SCHOOL OF DANCING. 

(Filed 13 April, 1966.) 

1. Negligence 3s 16, at 26- 
Since a 13 year old child is rebuttably presumed incapable of contribu- 

tory negligence, with the burden upon plaintiff to rebut the presumption, 
nonsuit may not be entered on the ground of contributory negligence of 
such minor. 

2. Negligence 3 24a- 
Sonsuit is properly entered in a negligence action if plaintiff's eridence, 

interpreted in the light most favorable to him, is insufficient to support a 
finding of negligence by defendant which is a proximate cause of plaintiff's 
injury. 



N.C.] SPRING T E R M ,  1966. 

3. Negligence 3 37%- 
The proprietor of a dance school is not an insurer of the safety of his 

pupils, but owes them the duty to use ordinary care to maintain the prem- 
ises in a condition reasonably safe for the contemplated use and the duty 
to warn pupils against dangers which are known or should be known to 
the proprietor and which are not readily apparent upon such observation 
as  the pupils n ~ a y  reasonably be expected to employ. 

4. Negligence § 37a- 
A duly enrolled, tuition paying pupil of a dance school is an inritee of 

the proprietors while upon their premises for the purpose of attending and 
participating in the activities of the class in which he is enrolled. 

5. Negligence 5 3 7 b -  
What constitutes a reasonably safe condition of premises depends upon 

the uses which the proprietor invites his business guests to make of them 
and t h o ~ e  which he should reasonably anticipate they will make, and also 
upon the known or reasonably foreseeable characteristics of the invitees. 

The proprietor of a business establishment is not required to take pre- 
cautions for his invitees' safety such as mill make it impractical for him 
to operate his business or such as will destroy the attractiveness of his 
establish~nent for those who normally patronize such establishments. 

7. Negligence § 37f- 
The doctrine of res ipsa loquitur does not apply to the fall of a dance 

pupil upon the floor. 

8. Negligence # 3 7 b -  
The waxing and polishing of the floor of a dance studio is not negli- 

gence per se. 

9. Segligence 3 37f- 
Evidence tending to show that an experienced 13 year old dance pupil 

slipped and fell to her injury while performing a routine dance step with 
which she was familiar, that several other pupils had executed the step 
without 1uis1mp in the same area, without evidence that there was any 
spot or concentration of \\-as or other substance left undisturbed a t  the 
place where plaintiff fell, held insufficient to be submitted to the jury on 
the issue of the proprietors' negligence. 

XOORE, J., not sitting. 

APPEAL by plaintiff from Latham, S.J., 30 August 1965, Schedule 
"C" Civil Session of MECKLENBURG. 

Plaintiff sues for personal injuries sustained as the result of a 
fall in the defendants' dancing school, of which she was a tuition 
paying pupil. She alleges tha t  the proximate cause of her fall was 
negligence by the defendants in tha t  they placed upon the dance 
floor a polishing substance which they knew, or should have known, 
would and did render the floor slick and unsafe for dancing thereon 
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by children, plaintiff being 13 years of age, and instructed plaintiff 
to perform upon this floor a series of whirling dance steps, in the 
course of which she slipped and fell. 

I n  their answer the defendants admit the plaintiff was a regu- 
larly enrolled, tuition paying pupil in their dancing school and that 
she fell upon the dance floor while performing a dance step during 
a period of instruction. They deny that  they were negligent in any 
respect and, alternatively, allege that  the plaintiff was guilty of 
contributory negligence in the performance of a routine dance step 
with which she was thoroughly familiar. 

Plaintiff appeals from a judgment of nonsuit entered a t  the close 
of her evidence which, taken in the light most favorable to her, 
tends to show, in addition to the nature and extent of her injury: 

The defendants, as partners, are engaged in the business of op- 
erating a school for the teaching of dancing to children and young 
people. Plaintiff, then nearing her fourteenth birthday, had been a 
pupil in this school for six years. September 13, 1962, the day of her 
injury, was the first day of a new dancing school year and plaintiff 
was duly enrolled for classes in tap, ballet and jazz dancing, which 
classes were also attended by a number of other children. 

Arriving a t  the dancing school in the late afternoon, plaintiff 
and her classmates put on soft type ballet dancing shoes, all wear- 
ing the same type of shoe, and then went to the dance floor to be 
instructed by Mrs. Tigniere. The dance floor was composed of 
squares of a material called Linotile, which is made from asphalt, 
linoleum, plastic and probably other substances. Linotile is of me- 
dium hardness and is not a slick tile. The floor was composed on this 
day of the same tiles as on all other occasions throughout the plain- 
tiff's six years as a pupil in the school, but she had never before seen 
it  appear as i t  did on the day she fell. Normally, i t  appeared scuffed 
and dull, but on this occasion i t  was shiny as if i t  had just been 
waxed. Mrs. Tigniere told the children to be careful because the 
floor had just been waxed and was slick. She then told them to start 
doing their "warm-ups," which she prescribed. 

The first "warm-up" ordered by hlrs. Tigniere required each 
pupil to start a t  one end of the dance floor and proceed to the other 
end of i t  in a series of what the plaintiff refers to as "pique turns." 
I n  each such turn the dancer steps out on the toes of the right foot 
and makes a complete 360 degree turn. The length of the floor per- 
mitted five or six such turns or steps. This is a basic dance step which 
the plaintiff had been performing for a number of years and she 
was thoroughly familiar with the proper manner of executing it. 
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The class of 15 girls lined up and, one by one, made their re- 
spective series of "pique turns" along the entire length of the dance 
floor, each proceeding down the center of the floor. The plaintiff be- 
ing in the middle of the group, some six or seven of her classmates 
had completed the assignment without mishap before she started to 
follow them in the same general floor area. She put her right foot 
forward and started her first turn. Her right foot slipped from un- 
der her and she fell to the floor, injuring her left knee, whereupon 
she discontinued her participation in the lesson. 

Mr. Tigniere, himself, cleaned and maintained the dance floor. 
His daily routine was to sweep the floor, remove foreign objects, 
such as gum and small tacks which dropped from the shoes of t a p  
dancers, and then wet mop i t  with a mixture of hot water and a de- 
tergent, known as "Brighten All," which he had used for a number 
of years. This he did in the morning. No buffing machine had ever 
been used on the floor a t  the time of the plaintiff's fall. 

None of the plaintiff's classmates was called as a witness. The 
record does not indicate tha t  any of them fell either before or after 
the plaintiff's fall. 

Parker Whedon and Richard ill. Welling for plaintiff. 
Carpenter, W e b b  & Golding b y  Fred C.  Meekins for defendants. 

LAKE, J. The plaintiff, being only 13 years of age a t  the time 
of her fall, is presumed to have been incapable of contributory neg- 
ligence. Hutchens v. Southard, 254 N.C. 428, 119 S.E. 2d 205; Adams 
v. Board of Education, 248 N.C. 506, 103 S.E. 2d 854. Though this 
presumption is rebuttable, the burden of rebutting i t  is upon the 
defendants. The judgment of nonsuit cannot be sustained upon the 
ground of contributory negligence by the plaintiff in her undertak- 
ing of the "pique turn" upon a dance floor, which appeared to her 
to be slick and which she was warned was slick, even if we assume 
tha t  such a floor is not reasonably safe for this movement. Hamil- 
ton v. McCash, 257 N.C. 611, 127 S.E. 2d 214; Wilson v. Bright, 
255 N.C. 329, 121 S.E. 2d 601; Adams v. Board o f  Education, supra. 

Nevertheless, to withstand a motion for judgment of nonsuit, the 
evidence, interpreted in the light most favorable to the plaintiff, 
must be sufficient to support a finding of negligence by the defend- 
ants which was a proximate cause of the plaintiff's injury. The evi- 
dence presented by the plaintiff falls short in this respect. 

The proprietor of a school operated for profit, like the proprie- 
tor of any other business establishment, owes to those whom he in- 
vites to enter and use his premises, for purposes connected with his 
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business, a duty to use ordinary care to maintain the premises in a 
condition reasonably safe for the contemplated use and a duty to 
warn the invitee against dangers, which are known to or should 
have been discovered by the proprietor and which are not readily 
apparent to such observation as may reasonably be expected of such 
an invitee to such an establishment. York v. Murphy, 264 N.C. 453, 
141 S.E. 2d 867; Jones v. Pinehurst, Inc., 261 N.C. 575, 135 S.E. 2d 
580; Berger v. Cornwell, 260 N.C. 198, 132 S.E. 2d 317; Norris v. 
Department Store, 259 N.C. 350, 130 S.E. 2d 537; Goldman v. 
Kossove, 253 N.C. 370, 117 S.E. 2d 35; Sledge v. Wagoner, 248 N.C. 
631, 104 S.E. 2d 195; Revis v. Orr, 234 K.C. 158, 66 S.E. 2d 652; 
Coston v. Hotel, 231 N.C. 546, 57 S.E. 2d 793; 78 C.J.S., Schools, 
g 10. 

The sufficiency of a warning to the invitee of the existence of a 
condition upon the premises will depend, in part, upon whether the 
proprietor should know that  the invitee, by reason of youth, old age 
or disability, is incapable of understanding the danger and of taking 
precautions for his or her own safety under such conditions. See: 
Brosnan v. Sweetser, 127 Ind. 1, 26 N.E. 555; Brown u. Stevens, 136 
Mich. 311, 99 N.W. 12. A warning sufficient to alert an adult pro- 
fessional dancer to the condition of a dance floor may not be suffi- 
cient to absolve the proprietor from liability to a 13 year old pupil 
for a fall thereon. 

The plaintiff, a duly enrolled, tuition paying pupil in the de- 
fendants' school, was an invitee of the defendants when upon their 
premises for the purpose of attending and participating in the ac- 
tivities of a class in which she was so enrolled. See: Goldman v. 
Kossove, supra; Williams v. McSwain, 248 N.C. 13, 102 S.E. 2d 
464; Pafford v. Construction Co., 217 N.C. 730, 9 S.E. 2d 408; 
38 Am. Jur., Negligence, 99; 65 C.J.S., Negligence, § 43(3).  

Nevertheless, the defendants were not insurers of the plaintiff's 
safety from falling while upon their premises for such purpose. 
Jones v. Pinehurst, Inc., supra; Norris V. Department Store, supra; 
Copeland v. Phthisic, 245 N.C. 580, 96 S.E. 2d 697; 63 A.L.R. 2d 
587; Revis v. Orr, supra. Even though she fell while engaged in 
carrying out an assignnient given her in the course of her instruc- 
tion, the defendants are not liable for her injury unless some negli- 
gent act or omission by them was the proximate cause of it. 

The defendants instructed plaintiff to undertake the series of 
"pique turns," but the plaintiff docs not contend that this basic 
dance step, which she had been performing for several years, was, 
in itself, dangerous for one of her age and dancing experience. Her 
contention is that  i t  was dangerous to perform it  upon this floor in 
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the condition i t  was in on this particular afternoon, which condition 
the defendants had produced. Thus, she contends the defendants are 
liable because they dld not use reasonable care to have the dance 
floor in a condition safe for the "pique turns" which they knew the 
plaintiff would attempt to rnake thereon. 

What constitutes a reasonably safe condition of premises de- 
pends, of course, upon the uses which the proprietor lnvltes his busi- 
ness guests to make of them and those which he should anticipate 
they will make. 65 C.J.S., Negligence, 8 45(b) .  It a k o  depends upon 
the known or reasonably foreseeable characteristics of the invitees. 
38 Am. Jur., Negligence, 8s 38, 40. A condition reasonably safe for 
invitees upon an ice skating rink is far different from a condition 
reasonably safe upon the stairway of a rest home for the aged, or in 
the aisle between the counters and display racks of a store whose 
proprietor hopes his invitees' attention will be attracted to the 
artlcles there displayed for sale. The rule of law is stated in the 
same words for all these situations-the proprietor must use the 
care a reasonable man siinilarly situated would use to keep his 
premises in a condition safe for the foreseeable use by his invitee 
-but the standard varies from one type of establishment to  an- 
other because different types of businesses and different types of ac- 
tivities involve diffcrent risks to the invitee and require different 
conditions and surroundings for their normal and proper conduct. 
The proprietor of a business establishment is not required to take 
precautions for his invitees' safety such as will rnake i t  impractic- 
able for him to operate or such as will destroy the attractiveness of 
his establishment for those who normally patronize such places. 
Pierce v. Jlurnick, 265 N.C. 707, 145 S.E. 2d 11; Aaser v. Charlotte, 
265 S.C. 494, 144 S.E. 2d 610; Revis v. Orr, supra. ('The measure of 
his duty in this respect is reasonable or ordinary care, and in de- 
termining whether such care has been exercised it is proper to con- 
sider the nature of the property, the uses and purposes for which 
the property in question is primarily intended, and the particular 
circun~stances of the case." 65 C.J.S., Negligence, 5 45(b) .  

The defendants operate a school for dancing. On this occasion 
they knew the invitees would be agile young girls, rather well trained 
and experienced in dancing. The doctrine of res ipsa loquitur does 
not apply to a fall in the aisle of a store. Copeland v. Phthiszc, supra. 
Neither does i t  apply to a fall on a dance floor. It is not negligence 
per se to wax and polish the aisle of a store. Annotation: 63 A.L.R. 
2d 591, 630. Neither is i t  negligence per se to wax and polish a dance 
floor. In  Fishman v. Brooklyn Jeuish Center, Inc., 234 App. Div. 
319, 255 N.Y.S. 124, the court said: 
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"Defendant's negligence is claimed to consist in having 
placed small pieces of wax upon the floor, whereon plaintiff and 
other guests were to  continue to dance. That  practice is too 
well founded to be condemned as negligent. Dance floors are 
intended to be made slippery, and plaintiff, with knowledge of 
the conditions, took the chance of slipping." 

In Kalinowski v. Y.  W. C. A., 17 Wash. 2d 380, 135 P. 2d 852, 858, 
the court said : 

"[Nlegligence is not proven by showing that  the [dance] 
floor had been waxed and 'as a result' was slippery * * * 
The placing of wax or similar substance on the floor to  make it  
smooth for dancing has become an established custom, and un- 
less the owner has been negligent in the materials he used or in 
the manner of applying them, he is not liable to  a person who 
falls thereon because of its slippery condition." 

There is no evidence in this record to indicate that  the spot 
where the plaintiff fell was waxed or polished more than or differ- 
ently from the rest of the floor. Nothing indicates that  there was 
any smear or concentration of wax or other substance left undis- 
tributed a t  this point on the floor and upon which the plaintiff's foot 
rested when she slipped. The record indicates, on the contrary, that  
six or seven of her classmates executed exactly the same dance step 
over this area just before she did. None of the fourteen other pupils 
was called to  testify as to  the condition of the floor. The cause of 
the plaintiff's fall is left in the realm of conjecture. 

Affirmed. 

MOORE, J., not sitting. 

DUPLIN COUNTP v. BESSIE C. JONES, H. E. PHILLIPS, TRUSTEE, AND 
HERMAN H. PHILLIPS. 

(Filed 13 April, 1966.) 

1. Taxation 32- 
Recital in a deed Ithat the land is subject to prior encumbrances, in- 

cluding taxes, in a specified amount, cannot fasten upon the land a n  en- 
cumbrance not already upon it nor remove it from existing encumbrances 
not included in the stipulated amount, and, whatever may be its effect as 
between grantor and grantee, i t  cannot enlarge or diminish the lien for 
taxes existing a t  the time of the conveyance. 
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Where land held by the entireties is listed for taxation by the husband 
in his name alone as owner such land is not subject to a lien for tases 
assessed against personal propenty listed by the husband a t  the same time 
in his own name, some of which personalty is owned by him and some by 
his wife individually, and no lien for personal taxes attaches to the land, 
G.S. 105-301(a), G.S. 105-304(a), G.S. 105-340(a), and the county may not 
foreclose the tax lien for personal taxes against the grantee of the land. 
G.S. 103-414. 

3. Husband and  Wife 8 15- 
An estate by the entireties is owned by both the husband and wife as 

on6 person and not by them as separate persons. 

4. Taxation § 2 5 -  
Though liability for the payment of taxes does not arise out of contract, 

a tax is a debt of the taxpayer, and a lien for taxes cannot be fastened 
upon the land of a person other than the taxpayer liable for the tax. 
G.S. 105-272 ( 7 ) .  

MOORE, J., not sitting. 

APPEAL by plaintiff from May, S.J., October 1965 Civil Session 
of DUPLIN. 

Duplin County instituted this action under G.S. 105-414 to have 
a certain tract of land in the county, now owned by Bessie C. Jones, 
sold for the payment of taxes, together with interest, penalties and 
costs, levied on account of personal property then owned by Sam 
R. Jones and other personal property then owned by his wife, 
Annie Frances Jones. A jury trial was waived and the matter was 
submitted to the court upon stipulated facts, i t  being also stipulated 
that  the court might find further facts necessary for a complete 
determination of the controversy. 

The following is a summary of the material facts so stipulated 
and found, there being no exception to any additional finding of 
fact by the court: 

1. I n  each year, 1962 to 1964, inclusive, Sam R. Jones listed, 
in his name only, one lot (the land now in question) and certain 
personal property for taxation by Duplin County. 

2. At the time of each such listing, the land was owned by 
Samuel R. Jones and Annie Frances Jones, his wife, as tenants by 
the entireties by virtue of a deed to them duly recorded. 

3. At the time of each such listing, all of the personal property 
so listed was owned either by Sam R. Jones, individually, or by 
Annie Frances Jones, individually, none of i t  being owned by them 
jointly. 
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4. At the time of the listing for the year 1964, there was a duly 
recorded deed of trust in effect upon the said land. 

5. The said deed of trust was foreclosed and the land con- 
veyed, subject to all prior encunibrances, including taxes, by deed 
from the trustee therein (H.  E .  Phillips) to H.  H .  Phillips, which 
deed is duly recorded. 

6. Following the conveyance of the land to him by the trustee, 
H. H.  Phillips paid to Duplin County $441.19, which was the total 
then due it  by reason of all taxes assessed and levied by i t  on ac- 
count of the said land for all of the said years, the county issuing 
to him partial payment receipts for each such year. 

7. The sums claimed by the county in this action ($132.80 for 
1961; $100.08 for 1962; $106.94 for 1963; and $92.30 for 1964) are 
for taxes assessed and levied on account of the personal property 
so listed by Sam R. Jones. 

The answer alleges, and the plaintiff's brief in this Court states, 
that the land is now owned by Bessie C. Jones, presumably by 
virtue of a conveyance to her from H. H. Phillips prior to the insti- 
tution of this action. 

The court concluded as a matter of law that  land owned by a 
husband and wife as tenants by the entireties is not subject to a 
lien for taxes levied on account of personal property owned by 
either individually, even though the property be listed for taxation 
by the husband in his own name as if he alone were the owner. 

From a judgment that  the tax lien sued upon by the county be 
discharged as to the land, and that  a notation of such discharge be 
entered by the county upon its tax books and receipts for the said 
years, the county appeals, assigning as error the foregoing conclu- 
sion of law by the court. 

W i n i f r e d  T .  W e l l s  a n d  Russe l l  J .  Lan ier  for plaintiff appe l lan t .  
H .  E .  Phi l l ips  f o r  d e f e n d a n t  appellees.  

LAKE, J. G.S. 105-301 (a)  provides: ('Except as hereinafter spe- 
cified, real property shall be listed in the name of its owner 
n n n t ,  , G.S. 105-304 (a)  provides : "In general, personal property 

shall be listed in the name of the owner thereof on the day as of 
which property is assessed * * "." G.S. 105-340(a) provides: "The 
lien of taxes levied on property and polls listed pursuant to this 
subchapter shall attach to all real property o f  t h e  t a x p a y e r  in the 
taxing unit as of the day as of which property is listed * * *." 
[Emphasis added.] 

G.S. 105-411, under which this proceeding v a s  brought by the 
county, provides: "A lien upon real estate f o r  taxes  or  assessments  
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due thereon may be enforced by an action in the nature of an ac- 
tion to foreclose a mortgage, in which action the court shall order 
a sale of such real estate, or so much thereof as shall be necessary 
for that  purpose, for the satisfaction of the amount adjudged to be 
due on such lien, together with interest, penalties and costs allowed 

. [Emphasis added.] by law, and the costs of such action * * * " 
It is not necessary upon this appeal to consider whether the pro- 
cedure authorized by this statute may be used to enforce a valid 
lien upon real estate for taxes levied upon the owner thereof on 
account of personal property also owned by him. 

The recital in the deed from the trustee in the deed of trust to 
H. H. Phillips, the purchaser a t  the foreclosure sale, that  the land 
was thereby conveyed "subject to all prior encumbrances and tha t  
prior encurnbranccs amount to $8,475.47, including taxes," cannot 
fasten upon the land an encumbrance not already upon i t  nor re- 
move from i t  an  encunibrance previously valid but not included 
within the stipulated amount. Whatever may be the effect of this 
provision as between the trustee and his grantee, i t  does not subject 
the land to a new encumbrance. 

We are not here concerned with the personal liability of the hus- 
band to the county for taxes assessed and levied on account of prop- 
erty which he listed as if i t  were his own. Neither are we here con- 
cerned with the liability of the wife to the county for failure to list 
for taxation property owned by her. Again, tve are not here con- 
cerned with the validity of a lien upon land, owned by husband 
and wife as tenants by the entireties, on account of taxes assessed 
upon such land, itself, when i t  is listed for taxation in the name of 
the husband only. The sole question we are here called upon to de- 
cide is: TTThen land, owned by a husband and wife as tenants by 
the entireties, is listed for taxation by the husband in his name as  
owner is i t  subject to a lien for taxes assessed on account of personal 
property, listed by him a t  the same time in his own name, some of 
which is owned by him and some by his wife but none by both to- 
gether? We answer that  question, "No." 

This is not a proceeding by the county to reach and subject to 
its claim against the husband his right to the rents and profits from 
land owned by him and his wife as tenants by the entirety. TT7e, 
therefore, do not pass upon the right of the county to subjcct such 
rents and profits to the payment of taxcs on-ing to it from the hus- 
band. This is a proceeding, as statcd in the complaint, "to have said 
lands sold for the payment of the taxes." The county does not con- 
tend that Bessie C. Jones, the owner of the land now and a t  the 
time thiq action was instituted. is pergonnlly liable for the tascs 
due the county, but that when she acquired her title to the land it  
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was subject to a lien for such taxes, which lien i t  claims arose while 
the land was owned by Samuel R.  Jones and Annie Frances Jones 
as tenants by the entirety. 

The peculiar incidents of an estate by the entirety are conse- 
quences of the concept of husband and wife as one legal person. As 
Stacy, J., later C.J., said, in Davis v. Bass, 188 N.C. 200, 124 S.E. 
566, "This tenancy by the entirety takes its origin from the com- 
mon law when husband and wife were regarded as one person, and 
a conveyance to them by name was a conveyance in law to but one 
person." Again, he said, in Johnson v. Leavitt, 188 N.C. 682, 125 
S.E. 490, "This tenancy by the entirety is sui generis, and arises 
from the singularity of relationship between husband and wife. 
* + * As between them, there is but one owner, and that  is neither 
the one nor the other, but both together, in their peculiar relation- 
ship to each other, constituting the proprietorship of the whole, and 
every part and parcel thereof." I n  Woolard v. Smith, 244 N.C. 489, 
94 S.E. 2d 466, Rodman, J. ,  speaking for the Court, said, "They 
[the appellants] assume that  a conveyance to 'J. E .  Smith and wife, 
Emma Smith,' is a conveyance to two separate and distinct indi- 
viduals. Their assumption does not accord with the theory on 
which the estate by entireties originated and which is recognized 
by us." I n  Edwards v. Arnold, 250 N.C. 500, 109 S.E. 2d 205, Bob- 
bitt, J . ,  speaking for the Court, said, "In such estate, the husband 
and wife are deemed to be seized of the entirety, per tout et non per 
my. The entire estate is a unit. Neither husband nor wife owns a 
divisible part." See also Bank v. Hall, 201 N.C. 787, 161 S.E. 484; 
Freeman v. Belfer, 173 N.C. 581, 92 S.E. 486; 2 Blackstone's Com- 
mentaries, 182; Lee, North Carolina Family Law, 3 Ed., 8 112; An- 
notation: 75 A.L.R. 2d 1172; 41 C.J.S., Husband and Wife, § 34(a) .  

While the husband, during coverture, has the right to the con- 
trol of the property and to the rents and profits therefrom to the 
exclusion of the wife, this is not an incident of an estate in the land 
which he has as a person separate and apart from his wife, but is a 
right "enuring to the husband from the general principle of the 
common law which vests in the husband, jure uxoris, the right to 
the use and control of his wife's land during coverture and to take 
the rents and profits arising therefrom." Johnson v. Leavitt, supra. 

As a result of this doctrine of the common law that  the land is 
owned by both as one person and not by them as separate per- 
sons, neither spouse can by his or her separate deed convey an in- 
terest in the land, as distinguished from the husband's right to rents 
and profits during coverture. Bryant v. Shields, 220 N.C. 628, 18 
S.E. 2d 157; Davis v. Bass, supra. A laborers' and materialmen's 
lien upon the land cannot arise in favor of one who constructs im- 
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provements thereon pursuant to a contract with the husband alone. 
Air Conditioning Co. v. Douglass, 241 N.C. 170, 84 S.E. 2d 828. 
Neither the entire estate nor the interest of either spouse therein 
may be sold under excution to satisfy a judgment against one 
spouse only. Grabenhofer v. Garrett, 260 K.C. 118, 131 S.E. 2d 675. 
Edwards v. Arnold, sz~pra; Distributing Co. v. Carraway, 189 N.C. 
420, 127 S.E. 427. I n  the Carraway case the judgment was ac- 
tually against the husband and against the wife but stated that i t  
was a judgment against each "individually." This Court held that, 
because of the unity of husband and wife as one person in con- 
templation of the law with reference to an estate by the entirety, the 
land could not be sold under execution issued upon such judgment 
since they, together, owned the land and they, individually, were 
liable on the judgment. 

Though the liability for the payment of taxes does not arise out 
of contract, a tax is a debt of the taxpayer. Guilford v. Georgia Co., 
112 K.C. 34, 17 S.E. 10. A lien for the payment of such tax cannot 
be fastened upon the land of a person other than the taxpayer liable 
for the tax. G.S. 105-272(7) defines "taxpayer" to mean "any per- 
son or corporation subject to a tax or duty imposed by the Revenue 
Act or Machinery Act, or whose property is subject to any ad  
valorem tax levied by the State or its political subdivisions." The 
wife is the "taxpayer" with reference to taxes levied on account of 
property owner by her alone. The husband is the "taxpayer" with 
reference to taxes levied on account of property owned by him 
alone. The husband and wife are, in contemplation of the law, a 
separate person from either with reference to land owned by them 
as tenants by the entirety. Consequently, no lien attaches to such 
land on account of a tax levied upon either on account of scparately 
owned property. See Annot., 75 A.L.R. 2d 1196. 

The Federal courts have reached the same conclusion with ref- 
erence to liens for Federal taxes due from the husband alone. See 
United States v. American National Bank, 255 F. 2d 504 (5th Cir.) ,  
Cert. Den., 358 U.S. 835, 79 S. Ct. 58, Reh. Den., 359 U.S. 1006, 79 
S. Ct. 1135; Ra,flaele v. Granger, 196 F. 2d 620 (3d Cir.) ; United 
States v. Hutcherson, 188 F. 2d 326 (8th Cir.) ; Shaw v. United 
States, 94 F. Supp 245 (D. Ct. hlich.) ; United States u. h'athan- 
son, 60 F. Supp. 193 (D. Ct.  Alich.). 

Since the taxes claimed by the county mere levied by it  on ac- 
count of property owned by the husband, individually, and prop- 
erty owned by the wife, individually, and the land in question was 
never that of the husband or that of the wife but belonged to "that 
third person recognized by the law, the husband and the wife" 
(Bruce v. Nicholson, 109 N.C. 202, 13 S.E. 790)) the county never 
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acquired a lien for these taxes upon such land and may not proceed 
in the present action against Mrs. Bessie C. Jones who now owns it. 

Affirmed. 

MOORE, J., not sitt'ing. 

THE EASTERX CONFERESCK OF ORIGlNAL FREE WILL BAPTISTS 
OF NORTH CAROLISS, AN UNINCORPORATED RELIGIOUS ASSOCIATION; 
AR'D C. B. HANSLEY, MODERATOR; A. GRAHAM LAKE, ASSISTANT MOD- 
ER.4TOR ; LERIJIIE TAYLOR, CLERK ; IT. JI. MALLARD, TREASURER ; OF- 
FICERS OF SAID COKFERER'CE; C. B. HBNSLEY, A. GRAHAM LANE, LIJI- 
RlIE TAYLOR, H. Jf. MALLARD AND LLOYD VERKON, EXECUTIVE 
CO\IJIIT~EE OF SAID COXFEREKCE, 9 N D  CHARLIE PAUL, JOSEPH E. 
WILLIBMS, hIILTON STTROX, THE BOARD OF DEACONS OF THE DAVIS 
ORIGINAL FREE WILL BAPTIST CHURCH, VD LESLIE STYROS, 
CLERK; REGINALD STYRON, TREASURER; ALL OFFICERS OF THE DAVIS 
ORIGINAL FREE WILL BAPTIST CHURCH; AND ROY STYRON A m  
GUY WILLIS, TRUSTEES OF THE SAID CHURCH; AND HARRY WILLIS, 
STERLING DIXOK, ELMER WILLIS, WORDIE MURPHY, VAN WIL- 
LIS, AR'D OTHERS OF THE DBVIS ORIGINAL FREE WILL BAPTIST 
CHURCH UNITED IN INTEREST ASD PRFSENTLY RECOGNIZED BY THE EAST- 
ERN CONFERENCE OF ORIGINAL FREE WILL BAPTISTS O F  
NORTH CAROLINA AS THE ONE AND ONLY VALID DAVIS ORIGINAL 
FREE WILL BBPTIST CHURCH, ALSO KKOWN AS THE CHARLIE 
PAUL FACTIOS, V. CLIKTON PINER, JULIUS WILLIS, LLOYD DA- 
VIS, ALL DEFENDANTS PURPORTING TO BE MEMBERS OF THE BOARD OF DEA- 
CONS OF THE DAVIS ORIGINAL FRED WILL BAPTIST CHURCH; AKD 
LLOYD DSVIS, GRADY DAVIS, CLYDE STYRON, JOHNNIE DAVIS 
AND BOBBE' 'DUDLEY, IKDWIDUALLY AKD AS THE PURPORTED BOARD OF 
TRUSTEES OF THE DAVIS ORIGINAL FREE WILL BAPTIST CHURCH; 
AND T. 0. TERRY, PURPORTED PASTOR OF THE DAVIS ORIGINAL FREE 
WILL BAPTIST CHURCH; AND RALPH LOWRIMORE AND OTHERS 
UNITED IN INTEREST WITH THE A B O V E - N ~ ~ ~ ~  DEFENDANTS AND KNOWN AS 
THE CLIKTON PINER FACTION. 

(Filed 13 April, 1966.) 

1. Appeal and Error § 00 ;  Pleadings 8 18- 
Decision on appeal that demurrer for misjoinder of parties and causes 

should be sustained docs not constrain the granting of a demurrer to the 
complaint in a subsequent action deleting one of the causes of action stated 
in the original complaint. 

2. Religious Societies and Corporations 8 9- 
The courts have no jurisdiction of purely ecclesiastical controversies 

and will adjudicate such matters only to the extent necessary to determine 
property rights which are affected by the dispute. 
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3. Sarne- 
A complaint alleging a cause of action by a faction of a congregation 

of a church to hare such faction declared the true congregation and en- 
titled to the sole control of the physical property of the church, and a 
came of action by a gorerning body of tlie deliomination to hare the 
church declared a member of its organization and subject to its discipline, 
Ileld to state a single cause of action relating to tlie right to use aiid 
~orltrol the church property and is not subject to demurrer for misjoinder 
of parties and causes, since the allegations relating to doctrinal matters 
and church discipline pertain to ecclesiastical matters wliich are not 
justiciable. 

4. Pleadings § 18- 
A complaint purportinq to state two separate causes of aotiou by sep- 

arate plaintiffs against the same defendants, but which fails to state a 
justiciable cause of action on behalf of one of the plaintiffs, so that it 
alleges but a single justiciable action, is not subject to demurrer for 
niisjoinder of parties and causes of action. 

Rloo~m, J., not sitting. 

LAKE, J., took no part in the consideration or decision of this case. 

APPEAL by defendants from Walker ,  S.J., November 29, 1965 
Session of CARTERET. 

Demurrer interposed upon the grounds of a misjoinder of parties 
and causes of action. 

This action grows out of a schism in the Davis Original Free 
Will Baptist Church (Davis Church), which is split between the 
Charlie Paul faction and the Clinton Piner faction. Plaintiffs are 
The Enstern Conference of Free Will Baptists of North Carolina, 
an unincorporated religious association (Conference) and those in- 
dividual members of Davis Church composing the Charlie Paul 
faction. Lleferitlants are the intliriduals belonging to the Clinton 
Piner faction. 

In  brief summary tlie coinplaint alleges: Davis Church was a 
charter n~ember of Conference which was organized in 1895. There- 
after, until July 1960, Davis Church "adhered and submitted itself 
to the customs, practices, and uqages of the Original Free Will Bap- 
tist Denomination," as set out In its Statement of Faith and Disci- 
pline (attached to the complaint as Exhibit A ) .  In  April 1961, led 
by T .  0. Terry, the pastor of Davis Church, defendants began a 
campaign to take Davis Church out of Conference and to affiliate 
i t  with the Coastal Abboci~tion of Frec n7ill Bnptiatb, nhich hntl 
been created to destroy Conference. At a church meeting on April 
8, 1962, "as a culmination of many months of detailed activity" by 
the Piner faction of Davis Church, those members present voted 
63 to 48 to leave Conference and join the Coastal Association. Since 
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April 1962, the Piner faction has asserted dominion over the phy- 
sical properties of Davis Church and barred plaintiffs therefrom. I n  
May 1963, a t  a meeting held in accordance with the rules of Con- 
ference, and after due notice to  defendants (none of whom ap- 
peared), the executive committee of Conference heard voluminous 
and detailed evidence. It ruled that  the Piner faction was in con- 
tempt of its authority and "had departed from the faith and rebelled 
against the form of church government practiced for many gen- 
erations by the Original Free Will Baptists of North Carolina." It 
ruled, therefore, that the Charlie Paul faction, which was adhering 
to the original Free Will Baptist doctrine, was the true congrega- 
tion, "entitled to the name, property, and privileges belonging to" 
Davis Church. Notwithstanding, defendants remain in the unlaw- 
ful possession of the physical properties of the Church. 

The prayer for relief is that:  (1) Davis Church be declared a 
member of Conference and subject to  its discipline; (2) The 
Charlie Paul faction be declared the true congregation and entitled 
to the sole control of the physical properties of the church "subject 
to the customs, laws, usages, and practices of the said church"; and 
(3) Defendants be permanently restrained from holding themselves 
out as the true congregation of Davis Church and from interfering 
with the proper operation of its activities. 

Defendants demurred to  the amended complaint for a mis- 
joinder of parties and causes in that  (1) plaintiff Conference seeks 
a declaratory judgment decreeing that Davis Church is subject to 
its rules and regulations and its minister subject to Conference 
discipline, while plaintiffs, constituting the Charlie Paul faction, 
seek to oust defendants from possession of the church properties; 
and (2) plaintiffs seek "to silence" T.  0. Terry as a pastor hold- 
ing himself out as an ordained minister of the Original Free Will 
Baptists of North Carolina. The demurrer was overruled, and de- 
fendants appealed. 

John A. Wilkinson and Rodman  tl% Rodman for plaintiff appel- 
lees. 

Whea t l y  & Bennett;  Boyce,  Lake  & Burns for defendant appel- 
lants. 

SHARP, J. These same plaintiffs instituted an action against 
the Clinton Piner faction, T. 0. Terry ('(purported pastor" of Davis 
Church), and Davis Free Will Bapt'ist Church, Inc. on April 22, 
1964, and this same controversy was before the Court a t  the Spring 
Term 1965. At that time we reversed a judgment overruling the 
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individual defendants' demurrer which was grounded upon an as- 
serted misjoinder of parties and causes of action. Conference v. 
Piner, 264 N.C. 67, 140 S.E. 2d 721. That  action was then dismissed, 
and plaintiffs instituted this one on April 9, 1965, against the indi- 
viduals composing the Piner faction. The single material difference 
between the complaint in the first action and the complaint (as 
amended) in the second suit is that, in the former, plaintiffs sought 
to restrain defendant T. 0. Terry from occupying the pulpit of 
Davis Church and from holding himself out as a minister in good 
standing with the Original Free Will Baptists of North Carolina. In  
this action, T. 0 .  Terry is sued only as a member of the Piner 
faction. He is not, as defendants contend, "one of two groups" of 
defendants. Plaintiffs have stated no cause of action against him 
individually, and they seek no relief against him which does not 
similarly affect every other member of the Clinton Piner faction. 
The opinion in the former case does not, therefore, control the de- 
cision here. Notwithstanding, defendants still insist that this action 
should be dismissed for a misjoinder of parties and causes, Teague 
v. Oil Co., 232 N.C. 65, 59 S.E. 2d 2 ;  Teague v. Oil Co., 232 N.C. 
469, 61 S.E. 2d 345, for that two different plaintiffs, Conference and 
the'  Paul faction, have asserted two separate and distinct causes 
of action in which thev seek different relief against defendants: - 
Conference asks for a declaration of its authority over defendants 
in matters of faith, doctrines, and religious discipline; the Paul fac- 
tion demands possession from defendants of the real property and 
other tangible assets of Davis Church. 

I n  this action, i t  is clear that two different  lai in tiffs have at- 
tempted to assert separate and distinct causes -of action against 
the same defendants, vet one of them, Conference, has not succeeded , " 

in stating any cause of action whatever. civil  courts have no - - 
jurisdiction over, and no concern with, purely ecclesiastical ques- 
tions and cont,roversies. 

" 'An ecclesiastical matter is one which concerns doctrine, 
creed, or form of worship of the church, or the adoption and 
enforcement within a religious association of needful laws and 
regulations for the government of membership, and the power 
of excluding from such associations those deemed unworthy of 
membership by the legally constituted authorities of the church; 
and all such matters are within the province of church courts 
and their decisions will be respected by civil tribunals.' 76 
C.J.S., Religious Societies, § 85, p. 872. . . ." Conference v. 
Miles, 259 N.C. 1, 10-11, 129 S.E. 2d 600, 606. 
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Freedom of religion means not only that civil authorities may 
not intervene in the affairs of the church; i t  also prevents the 
church from exercising its authority through the State. See Note, 
30 N. Y. U. L. Rev. 1102, 1104 (1955). Courts, therefore, will not 
interfere with factional differences over dogmas, doctrines, and 
customs in a religious society unless property rights are affected 
by the dispute. This is true "whether a religious society is inde- 
pendent in government or is merely a part of a general ecclesiastical 
body. . . ." 45 Am. Jur., Religious Societies § 44 (1943). Accord, 
Conference v. Miles, supra; Conference v. Creech, 256 N.C. 128, 
123 S.E. 2d 619; Reid v. Johnston, 241 N.C. 201, 85 S.E. 2d 114; 76 
C.J.S., Religious Societies 8 86 (1952). When property rights are a t  
stake, and the factions-disregarding the injunction contained in 
I Corinthians 6:1, 7, 8 -  "go to law," the court will adjudicate con- 
flicting claims to church property just as i t  would to any other prop- 
erty. 45 Am. Jur., Religious Societies § 59 (1943). 

In  the Statement of Faith and Discipline, i t  is provided, a t  page 
45, that  the board of trustees of each local church "shall hold title 
to all property, maintain all legal rights to said property, convey 
said property in the discretion of a four-fifths majority" after 
notice to the regular quarterly conference of the church and to the 
public. Thus, Conference has no rights - and has alleged none - 
in the real or personal property of Davis Church. Whether or not 
Davis Church is a member of the Conference and subject to its rules 
and discipline is clearly an ecclesiastical matter. Conference has, 
therefore, no justiciable controversy with defendants. See Confer- 
ence v. Allen, 156 N.C. 524, 525-26, 72 S.E. 617, 618. It follows 
that, since no cause of action is stated on behalf of plaintiff Con- 
ference, there is no misjoinder of parties or causes of action. Weth- 
erington v. Motor Co., 240 N.C. 90, 81 S.E. 2d 267. See Shaw v. 
Barnard, 229 N.C. 713, 51 S.E. 2d 295; 1 McIntosh, N.C. Practice 
& Procedure 1188 (Supp. 1964). 

The subject-matter of this action is the physical property of 
Davis Church. " 'The title to the church property of a divided con- 
gregation is in that part of i t  (whether a minority or a majority) 
which is acting in harmony with its own law; and the ecclesiastical 
laws, usages, and principles which were accepted among them before 
the dispute began are the standards for determining which party is 
right."' Dix v. Pruitt, 194 N.C. 64, 70, 138 S.E. 412, 415. Accord, 
Conference v. Miles, supra; Reid v. Johnston, sztpra. See Note, 34 
N.C.L. Rev. 337 (1956) ; Dusenberg, Jun'sdiction of Civil Courts 
over Religious Issues, 20 Ohio St. L.J. 508 (1959). I n  a controversy 
over church property, the courts will inquire into ecclesiastical or 
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doctrinal questions to the extent necessary to determine the prop- 
erty rights of the parties. The ultimate question here, as i t  was in 
the Creech and Miles cases, supra (which involved an apparently 
identical controversy among the Original Free Will Baptists of 
Korth Carolina in the Western Conference), is whether the Paul 
faction or the Piner faction is the true congregation of Davis 
Church. The complaint should, therefore, be reformed to comply 
with the requirements of G.S. 1-122 to the end that  the parties may 
concentrate on the issue and get on with the trial. 

The judgnlent overruling the demurrer is 
Affirmed. 

MOORE, J., not sitting. 

LAKE, J., took no part  in the consideration or decision of this 
case. 

MRS. h IdE  LEFETERS v. CITY O F  LENOIR, KORTH CAROLISA, a Mu- 
NICIPAL CORPOIIATION. 

(Filed 13 April, 1966.) 

1. Eminent Domain 3 11- 
I n  a n  action to wcorer compensation fo r  property taken by a munici- 

pal it^ for  n public use, the burden is on plaintiff to prove the  location of 
tha t  part  of her land which she asserted had been talien, and mhcn she 
fails to establish that  the land taken was  within the boundaries of the 
land o\rneil by her, nonsuit should be entered. 

2. Boundaries § 9- 

Plaintiff's deed described her land by course and distance with refer- 
ence to the corners of adjacent lots. Held: The boundaries may not be 
established by the ruilniiig of n course and distance from a n  iron st:~lie, 
e v w  though she points out the stalte ant1 testifies that  i t  had been there 
as  long as she cwnld r rn i rn~ber .  when she also testifies that  no one lind 
lmintctl out the corlier to her and tha t  she did not know its location of 
her on.11 kl~owledgc.. 

3. Ejectment fj 7- 
The burden is upon the party claiming land under a deed to fit the de- 

scription in the deed to the land claimed. 

R~OORE, J., not sitting. 

DENKT, E.J., took no part  in the consideration or decision of this case. 
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APPEAL by defendant from McLean, J., October 1965 Session 
C A L D ~ E L L  Superior Court. 

I n  July, 1963 the City of Lenoir widened Spainhour Avenue 
and took a strip of land in front of the plaintiff's house, some four- 
teen feet wide and seventy-seven feet long. Mrs. LeFevers claimed 
that  the property belonged to her and was part of the lands de- 
scribed in a deed to her husband and her from Helen Winkler Sim- 
mons, December 18, 1947, the description being as follows: 

Beginning on an iron stake formerly A. A. Craig's corner 
on the East  edge of Spainhour Street, and runs with the edge 
of said street, South 21" West 77 feet to  a stake a t  the inter- 
section of extension of Realty Avenue; thence with said ave- 
nue south 65" 30" East 56 feet; thence South 54" East  120 feet 
to  an iron stake, Clarence Setzer's Southwest corner; thence 
with said Setzer's line North 44" East 71 feet to an iron stake, 
said Setzer's corner; thence a new line same course 37 feet to an 
iron stake an independent corner; thence West 4" East 39 feet 
to  A. A. Craig's southeast corner; thence with said Craig's line 
north 65" west 202 feet to the beginning, containing .4 of an  
acre, more or less. As surveyed by James H. Isbell, February 
18th, 1937. 

This is the same description as contained in the deed to Helen 
Winkler in 1937 and in setting up her title with mesne conveyances 
going back to 1899, the description is approximately the same. No 
natural objects are called for in any of the deeds. The plaintiff filed 
claim with the city for the land taken and upon denial, instituted 
this action which was tried by consent of the parties, without a jury, 
resulting in an award to the plaintiff of $822.00. 

The City claimed that  Spainhour Avenue was 40 feet wide as 
shown on several maps and that  i t  had merely extended the street 
to this width and that  no part of the land used in doing so belonged 
to the plaintiff. 

Dickson Whisnant and L. H. Wall attorneys for the appellant. 
A. R. Crisp, Hal D .  Adams attorneys for the appellee. 

PLESS, J. Having made claim that the City has taken her land, 
Mrs. LeFevers has the burden of establishing its location, Hill v. 
Dalton, 140 N.C. 9, 52 S.E. 273, but i t  is apparent that  she has 
been unable to  do so. From the deswiption given above i t  will be 
noted that  her land begins on an iron stake, formerly A. A. Craig's 
corner on the east edge of Spainhour Street. She frankly confesses 
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she does not know where this corner is and none of her evidence 
locates it. Neither does her evidence locate A. A. Craig's Southeast 
corner, nor his line. She attempts to locate Clarence Setzer's South- 
west corner, her surveyor saying that  he began his survey a t  an 
iron pipe which Mrs. LeFever pointed out as her corner and which 
was the sixth and next to last call in her deed, and that  by doing 
so, and running 202 feet toward Spainhour Street, he found the dis- 
puted property to be included in Mrs. LeFevers lands, but stated 
that  there was nothing to indicate a line had been run and that no- 
body pointed out any corner to him except the one referred to above. 
He  said he tried to plat Mrs. LeFevers deed but i t  will not close. 

Mrs. LeFevers testified in her own behalf that  there were two 
iron posts which had been there for as long as she could remember, 
some twenty-five or thirty years; that  she did not know who put 
them there and that  she had claimed one of them as her corner. I n  
response to questions as to where she claimed in the street, she re- 
plied she didn't measure it  and couldn't say where she claimed. On 
cross examination she said she did not know where her Southwest 
corner is and that  the only corner she knew about are the two pipe 
stakes about 202 feet back from the street; that  no one ever pointed 
out the pin to her and said she could not point out Clarence Setzer's 
S o u t h ~ ~ e s t  corner and did not know of her own knowledge which i t  
is. Her son also testified that  the stake Mrs. LeFevers claimed had 
been there since he could remember but could not otherwise identify 
it. The remainder of Mrs. LeFevers' evidence dealt with the value 
of the land allegedly taken. 

The office of the description in a deed is to furnish means of 
identifying the land intended to be conveyed. " 'Where a party in- 
troduces a deed in evidence, * * * he must prove that its bound- 
aries cover the land in dispute, to give legal efficacy to his posses- 
sion.' I n  other words, the plaintiff must not only offer the deed upon 
which he relies, he must by proof fit the description in the deed to 
the land i t  covers * * *" . Powell V. Mills, 237 N.C. 582, 75 S.E. 
2d 759, citing Smith v. Fite, 92 N.C. 319. "The general rule as to 
this is that  in order to locate a boundary of land, the lines should 
be run with the calls in the regular order from a known beginning," 
Pou!ell v. Mills, supra, and here the plaintiff starts a t  the 6th call 
of her deed which she says was her corner but has offered no evi- 
dence to support this claim. "It is error to allow a jury on no evi- 
dence, or on only hypothetical evidence, to locate the land described 
in a deed." Skipper v. Yow, 238 N.C. 659, 78 S.E. 2d 600. 

The City offered evidence to the effect that  J. H.  Beall and G. 
F. Harper owned a considerable boundary of land in this vicinity, 
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which included the plaintiff's property, and that  they had sold the 
pertinent property in 1899. They offered in evidence a map which 
was marked "map of J. H .  Beall and G. F. Harper lands and 
suburban lots and streets of West Lenoir." The map was not reg- 
istered, i t  was found among Mr. Beall's papers in the bank. This 
map showed a fifty foot right of way for Spainhour Avenue. The 
City also offered what was called the "Montgomery" map of the 
City of Lenoir which was made in 1911 but not recorded until 
1964. It purported to be a map of the City of Lenoir as existed a t  
that time and showed a forty foot right of way on Spainhour Ave- 
nue. This evidence, in the form presented, was not sufficient to show 
a dedication of the street, but does establish that  the City was not 
acting arbitrarily or in bad faith in widening the thoroughfare. It 
must be remembered that  the City had no burden of proving that  
the property taken was within the right of way shown on the maps. 

The burden is upon I l rs .  LeFevers but her evidence is so vague 
and uncertain that i t  will not support a finding in her favor. Xone 
of the corners or points in her deed refer to any natural object and 
since she confesses that  she does not know where they are, i t  is 
ordered that the judgment in her favor be, and i t  is hereby 

Reversed. 

MOORE, J., not sitting. 

DEXKY, E.J., took no part in the consideration or decision of 
this case. 

ETTA PARDUE V. MICHIGAN' MILLERS MUTUAL INSURANCE 
COMPANY. 

(Filed 13 April, 1966.) 

1. Automobiles 5 42d- 
Evidence tending to show that plaintiff' struck a vehicle parked on a 

one-way street in a no-parking zone a t  a point where overhanging 
branches tended to obscure its presence, that the vehicle was without 
lights, flares or other warning of its presence, and that the collision oc- 
curred on a rainy and foggy night, held not to disclose contributory neg- 
ligence as a matter of lam on the part of plaintiff. 

2. Trial § 37- 
In  an action against plaintiff's insurer upon an uninsured motorist's 

endorsement, statement by the court of plaintiff's contention that plain- 
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tiff had eshausted her remeciies against the tort-feasor R-itl~out satisfac- 
tion and that if she did not recorer of defendant insurer she mould be 
"out in the cold." must be held for prejudicial error, such contention be- 
ing impertinent to the issues. 

MOORE, J., not sitting. 

APPEAL by defendant from Crissrnan, J., January 1966 
sion of WILKES. 

Plaintiff was injured July 18, 1964, about 3:15 a.m., 
1959 Ford, operated by her eastwardly on "A" Street in 

Civil Ses- 

when her 
the Town 

of North Wilkesboro, collided with the rear of the parked 1959 
Chevrolet of one Joseph Ben Bullis (Bullis). Plaintiff's allegations 
and evidence are to the effect the collision and her injuries were 
proximately caused by the negligence of Bullis in parking his car 
on "A" Street, a one-way street for eastbound traffic, in a "no- 
parking" zone, a t  a point where overhanging branches of trees 
tended to obscure its presence, without lights, flares or other warn- 
ing of its presence. 

,4 prior action by plaintiff against Bullis was tried a t  April-May 
1965 Session of Wilkes Superior Court. Therein the jury answered 
the negligence and contributory negligence issues in favor of plain- 
tiff and am-arded damages of $5,000.00. Bullis did not appeal. 

dfter her efforts to collect said judgment by execution and 
otherm-ise had proved unsuccessful, plaintiff, on July 13, 1965, insti- 
tuted this action to recover $5,000.00 from defendant under terms 
of the endorsement entitled '(Protection Against Uninsured hIo- 
torist Insurance," attached to and a part of the liability insurance 
policy issued by defendant to plaintiff with specific reference to her 
said 1959 Ford. 

The pleadings herein raised, the court submitted and the jury 
answercd the following issues: 

"1. Was the plaintiff injured in her person by the negligence of 
Ben Bullie, as alleged in the Complaint? ANSWER: Yes. 

"2. If so, did the plaintiff, by and through her negligence, con- 
tribute to her own injuries as alleged in the Answer? ANSTVER: NO. 

"3. What amount, if any, is the plaintiff entitled to recover of 
Ben Bullis? ANSWER: $5.000.00. 

"4. Was the said Ben Bullis an uninsured motorist a t  the time 
plaintiff sustained her injuries complaincd of as alleged in the Com- 
plaint? ANSWER: Yes." 

Upon said verdict and said uninsured motorist endorsement, the 
court entered judgment that  plaintiff recover from defendant the 
sum of $5,000.00, plus interest and costs. 
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Ferree & Brewer for plaintiff appellee. 
Jordan, Wright, Henson & Nichols and Karl N. Hill, Jr., for 

defendant appellant. 

BOBBITT, J. Defendant contends plaintiff's action should have 
been nonsuited on the ground her testimony establishes her contrib- 
utory negligence as a matter of law. In  this connection, i t  is noted 
that  evidence, in addition to that  referred to in our preliminary 
statement, included testimony that  i t  was rainy and foggy as plain- 
tiff approached the scene of collision. Suffice to say, we are of opinion 
and hold that  the evidence, when considered in the light most fa- 
vorable to  plaintiff, was sufficient to withstand defendant's motion 
for judgment of nonsuit and to require submission to  the jury of all 
issues raised by the pleadings. 

Defendant excepted to and assigns as error the following portion 
of the court's charge, viz.: "Now, members of the jury, the plain- 
tiff on the other hand says and contends under this set of circum- 
stances and this set of facts that  if the plaintiff didn't recover from 
this defendant that  she is out in the cold, that  she can't recover, 
that  she has attempted to recover frorn Ben Bullis, as this evidence 
shows. These executions were run and that  nothing could be found 
and that  she has exhausted her remedy and that  therefore the only 
remedy she has is to  collect from Michigan Millers Mutual Insur- 
ance Company." 

The contentions referred to in the quoted excerpt are not perti- 
nent to a determination of any of the issues raised by the plead- 
ings. They urge a verdict against defendant based on sympathy for 
plaintiff rather than on plaintiff's right, to recover. If made by coun- 
sel, i t  would be the duty of the court, upon objection, to instruct the 
jury that the matters referred to  in these contentions should be dis- 
regarded and given no consideration in arriving a t  their verdict. 
Hamilton v. Henry, 239 N.C. 664, 80 S.E. 2d 485, and cases cited; 
S. v. Smith, 240 N.C. 631, 83 S.E. 2d 656, and cases cited. The 
court, by its recital and review thereof, in effect sanctioned said 
contentions and advised the jury that  plaintiff's dilemma and plight, 
in the event she failed to  recover from defendant, were proper 
matters for consideration in arriving a t  their verdict. Under such 
an instruction, i t  seems probable the chivalry and compassion of 
the jurors of Wilkes would move them to take such action as 
might be necessary to keep plaintiff from being left "out in the 
cold." We are constrained to hold the court's inadvertent error ma- 
terially prejudiced defendant and entitles i t  to a new trial. 
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Defendant's other assignments of error involve questions that  
may not arise upon the next trial. Discussion thereof in the con- 
text of the evidence in the present record is deemed unnecessary 
and inappropriate. 

New trial. 

MOORE, J., not sitting. 

STATE v. COP CHILDRESS, ARVIL JOHNSON, JAMES WALLER, COLIN 
DEVENA, R. D. HOLCORIB, JACK MULLINAX, JERRY PREVETTE, 
AND WILLIAhI CHINNIS. 

(Filed 13 April, l9GG.) 

Criminal Law § 9; Property 3 4- 
Evidence identif~ing each defendant as  a member of a group which acted 

in concert in breaking window panes a t  a prison camp and in damaging 
specified property in an amount greatly in excess of $10.00 is 
sufficient to be submitted to the jury on the question of each defendant's 
guilt as an aider and abettor, and justifies a sentence in excess of the 
limits prescribed by G.S. 14-127, notwithstanding damage committed by a 
single defendant may not have exceeded $10.00 in value, and notwith- 
standing that some of defendants were charged with malicious injury to 
real property while others were charged with malicious injury to per- 
sonal property. 

MOORE, J., not sitting. 

APPEAL by defendants from Armstrong, J., July 1965 Session 
ASHE Superior Court. 

The defendants were charged in eight separate bills of indict- 
ment with malicious injury to property: the defendants Childress, 
Devena, Holcomb, and Prevette being charged with malicious in- 
jury to real property; to wit, 500 window panes; and the defend- 
ants Johnson, Waller, blullinax and Chinnis being charged with 
malicious injury to personal property; to wit, an oil stove and a 
television set. The cases were consolidated for trial and all defend- 
ants were found "guilty as charged in the bill of indictment." 

State's evidence tended to show that  the eight defendants were 
prisoners a t  the Ashe County Prison Camp and that  on July 20, 
1964 about 4:30 p.m. a disturbance broke out among the inmates 
of the unit. The defendants Johnson and Holcomb fought with an- 
other inmate in the dining room of the camp and then went to the 
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dormitory area and began breaking out window panes. The other 
six defendants joined them and began doing the same. All of the 
defendants were observed by the prison guards breaking window 
panes. When the commotion had subsided, i t  was found that  two 
television sets had been "torn up", three oil heaters damaged, five 
commodes damaged, "some" showers damaged and five hundred 
window panes broken out in the dormitory. The total damage was 
estimated a t  almost $1,000.00. At the close of State's evidence, each 
defendant moved for judgment as of nonsuit which was denied. The 
defendants offered no evidence and, upon conviction and sentence, 
each defendant appealed, assigning error. 

T. W. Bruton, Attorney General, Harry W. McGalliard, Depu- 
ty Attorney General for the State. 

W. B. Austin, Robert E. Bencini, Jr., Joe D. Floyd, Paul Swan- 
son, Wade E. 17annoy, Jr., by Joe D. Floyd for the defendants. 

PLESS, J. The jury accepted as true the evidence of the State 
to the effect that  all eight of the defendants were present, engaging 
in acts which damaged the camp property, which permitted the 
finding that  each was aiding and abetting the others in similar un- 
lawful acts. In  S. v. Hobbs, 216 N.C. 14, 3 S.E. 2d 431, this court 
upheld a charge to the effect that  "if the defendant intentionally 
threw a brick a t  the prosecuting witness and struck and broke the 
windshield of the truck he was driving, although he may not have 
stricken the witness, the defendant was guilty of an assault with a 
deadly weapon, and further, that if the defendant mas personally 
present aiding, abetting and encouraging another, who intentionally 
threw a brick a t  the prosecuting witness and broke the windshield 
of the truck he was driving, he was guilty of an assault with a 
deadly weapon." The import of this decision is that i t  makes no 
difference who commits the physical act of throwing the brick if 
two persons are present, each aiding and abetting the other in do- 
ing so and that rule would apply in this case. I n  S. v. Holland, 234 
N.C. 354, 67 S.E. 2d 272 the court quoted the following from S. v. 
Williams, 225 N.C. 182, 33 S.E. 2d 880: 

" 'Though when the bystander is a friend of the perpetrn- 
tor, and knows that his presence vill be regarded by the per- 
petrator as an encouragement and protection, presence alone 
may be regarded as an encouragement, and in conten~plation 
of law this was aiding and abetting.' " 

In  the next paragraph of that  opinion the court said further: 
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"True, the evidence relied on here is largely circumstantial, 
but even so, such evidence is a recognized and accepted instru- 
mentality in the ascertainment of truth. S. v. Cash, 219 N.C. 
818, 15 S.E. 2d 277; S. v. King, 219 S.C. 667, 14 S.E. 2d 803." 

The defense counsel challenges the judgments imposed under the 
provision of G.S. 14-127 which limits the punishment to a fine of 
$50.00 or imprisonment for thirty days unless the damage exceeds 
$10.00. While it is not shown tha t  a11 of the defendants conmltted 
individual acts causing damage of more than $10.00, i t  is shown 
that  each of them participated in damage to property which ex- 
ceeded $900.00. 

The entire charge is not included in the case on appeal, but in 
the defendants' brief it is shown tha t  the trial judge in three places 
referred to the $10.00 provision and charged that  unless the State 
had satisfied i t  beyond a reasonable doubt that  the window panes 
were the value of $10.00 or more, etc., i t  ~ h o u l d  return a verdict of 
not guilty and similar reference was made as to all eight defend- 
ants. 

The fact tha t  four of the defendants were charged with nlalicious 
injury to real property; to wit, the window panes, ctc., and the 
othcr four were charged with nlalicious injury to personal property; 
to  it, television sets, etc. would make no differcnce. The evidence 
amply supports the finding that  all eight of the defendants were en- 
gaged in conduct of similar unlawful activities and the jury found 
each of them guilty as charged in the bill of indictment. 

The evidence amply sustains the conviction of each of the de- 
fendants and in the trial we find 

No error. 

MOORE, J., not sitting. 

J. C. WATCASTER, ADMINISTRAT~R OF R. J. WATCASTER r. ED SPARKS. 

(Filed 13 April, 1966.) 

1. Trial 5 21- 
On motion to nonsuit, the evidence farorable to plaintiff must be ac- 

cepted as true and con~idered in the light most farorable to plaintiff, dis- 
regarding all evidence in conflict theren-ith, including any contradictions 
in plaintiff's evidence. 
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2. Automobiles 5 34- 
The presence of small children a t  or near the edge of a highway is, 

itself, a danger signal to an approaching motorist, requiring the use of 
that degree of care which would be exercised by a reasonably prudent 
man in such circumstances. 

8. Negligence § 26- 
Sonsuit mny not be granted upon the basis of contributary negligence 

of a child seven years old. 

4. Automobiles § 41m- 
Evidence held sufficient to be submitted to the jury on the issue of de- 

fendant motorist's negligence in striking a seven year old child on the 
highway. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Froneberger, J., September 1965 Ses- 
sion of MITCHELL. 

R. J. Waycaster, seven years of age, was instantly killed when 
struck by a 1950 Ford truck owned and driven by the defendant. 
This is an action for damages by reason thereof, the complaint al- 
leging that  the defendant was negligent in that  he drove the truck 
on the highway without keeping a proper lookout ahead, without 
sounding his horn, and without stopping or turning the truck so as 
to avoid colliding with the child, and in other respects not material 
to the decision of this appeal. From a judgment of nonsuit, entered 
a t  the close of the plaintiff's evidence, the plaintiff appeals, as- 
signing as error the entry of such judgment and certain rulings of 
the court with reference to the admission of evidence. 

The plaintiff offered evidence which, if true, would tend to show: 
At approximately 8:00 a.m., 12 xovember 1964, the little boy, 

his two older sisters, and other children were playing in the yard of 
a neighbor on the west side of the Altapass Road, in Spruce Pine, 
while waiting for their public school bus. Another group of children 
were playing in an open field on the east side of the paved road. 
The bus passed, headed south, toward a turn-around point approxi- 
mately 400 feet away. As the bus proceeded southwardly, i t  met 
the defendant's Ford truck, headed north, a t  the crest of a hill 
about 275 feet from the children. The bus then turned around and 
went back north toward the point where the children were to board 
the bus. I n  order to board the bus the children had to cross the road 
to the east side of it. There was no other traffic then upon the high- 
way. The accident had already occurred before the bus returned 
to the point where the children were to board it. 
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As the bus passed, going south, the children were playing in 
the neighbor's yard, near the driveway leading from the paved road 
to the neighbor's house. Close beside this driveway was another 
driveway leading to the home of another neighbor. Between the two 
driveways were three or four mail boxes, these being from six to 
ten feet west of the paved road. A hedge began about eight to ten 
feet west of the mail boxes and ran thence west between the drive- 
ways. There were also some garbage cans and a power pole near 
the mail boxes, their exact location with reference to the mail boxes 
not appearing clearly from the record. A child standing a t  the mail 
boxes would be visible to the driver of a northbound automobile 
when it  came over the crest of the hill, 275 feet to the south. 

As the bus passed, going south, the little Waycaster boy ran 
from where the other children were playing northwardly toward the 
driveways and the mail boxes. The children went to get their books, 
preparatory to  crossing the road and boarding the bus when i t  came 
back. The little boy's books were on one of the mail boxes and he 
went there to get them. After taking his books from the mail box, 
the little boy went to the edge of the road, looked both ways, and 
started across. H e  was struck on the paved road a t  a point south of 
the mail boxes and the hedge; that  is, a t  a point on the side thereof 
from which the truck was approaching. The pavement is 18 to 20 
feet wide. The truck was on its right side of the center of the pave- 
ment when i t  struck the child. His body fell to the road in the 
northbound lane and north of the driveway. The truck stopped 
about 50 feet north of his body. 

The defendant did not observe any children a t  the mail boxes as 
he drove along the road toward them. He was traveling 20 miles per 
hour. He  first saw the child as he ran in front of the truck and the 
truck struck him. He  did not then have time to sound his horn or 
apply his brakes before striking the child. As he drove toward the 
point where the accident occurred he observed the children who 
were playing in the field on the east side of the road. 

Warren H .  Pritchard and G. D. Bailey for plaintiff. 
Clarence N.  Gilbert for defendant. 

PER CURIAM. In  reviewing a judgment of nonsuit we are re- 
quired to consider the evidence in the light most favorable to the 
plaintiff, accept the evidence so construed as true, and disregard all 
evidence in conflict therewith, including any inconsistencies or con- 
tradictions in the plaintiff's evidence. Thomas v. Morgan, 262 N.C. 
292, 136 S.E. 2d 700; Whi te  v. Roach, 261 N.C. 371, 134 S.E. 2d 
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651; Coleman v. Colonial Stores, Inc., 259 N.C. 241, 130 S.E. 2d 338. 
A motorist must operate his vehicle with the care which would be 

used by a reasonable man who saw what the defendant saw or 
could have seen. The presence of a seven year old child a t  or near 
the edge of the pavement of a highway is, itself, a danger signal to  
an approaching motorist. A nonsuit may not be granted upon the 
basis of contributory negligence by a child of that  age. 

Interpreted in accordance with the above mentioned rule, the 
evidence offered by the plaintiff was sufficient to require the sub- 
mission of the case to the jury. I n  so ruling we do not, of course, 
suggest either that the evidence was true or that  i t  presents the 
entire factual situation. These are questions for the jury to de- 
termine. 

Since the case must go back to the Superior Court for another 
trial, i t  is not necessary for us on this appeal to consider the as- 
signments of error relating to the admission of evidence. They may 
not arise on the second trial. 

Reversed. 

MOORE, J., not sitting. 

STATE v. HUBERT HENRY HBLL. 

(Filed 13 April, 1966.) 

1. Criminal Law 8 18- 
TJ'here the record contains a stipulation that defendant was found 

guilty in a recorder's court and appealed to the Superior Court from the 
judgment pronounced, the appeal is not subject to dismissal for failure 
of the record to show the rerdict, judgment or appeal entries in the re- 
corder's court. 

3. Criminal Law § 107- 
Thts failure of the court to define the terms "presnmption of innocence," 

'.bnrden of proof." "gnarzt~on" and "reasonable doubt" will not be held for 
errcx in thr absonce of a special request. 

I casual reference to narcotics by the court in its charge in a prose- 
mtion of drfendant for operating his motor vehicle on a highway while 
mldcr the influence of intosicating liqnol. ~vill  not be held for prejudicial 
crror when it is apparent from the record that the jury could not hare 
been confuscd thereby. 
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4. Criminal Lam 5 161- 
Where tlie charge, read contestunlly, presents the law fairly and clearly 

to the jury, an escel~tion theretu \%ill nut be suslaintd, eTen though soue  
of the excerpts standing alone, might be regarded as  erroneous, it being 
apparent that no prejudice resulted to defendant. 

MOORE, J., not sitting. 

APPEAL by defendant from McLean ,  J., August 23, 1965, Regular 
Criminal Scssion, CALDWELL Superior Court. 

The defendant was charged in a warrant with operating a mo- 
tor vehicle upon the public highways of the state while intoxicated, 
in violation of G.S. 20-138. H e  was tried in the Caldwell County 
Recorder's Court, found guilty, and appealed from the judgment 
pronounced. He  was tried in the Superior Court and upon being con- 
victed and fine imposed, appealed from tha t  judgment to this Court. 

The evidence for the state tended to show tha t  on the 6th day of 
March 1965 Patrolman Garavanta, in response to certain informa- 
tion which he had received, made an investigation of traffic condi- 
tions on Highway 321 and found some eight cars traveling very 
slowly, following an  automobile being driven by the defendant. It 
was weaving on the road and forced some oncoming cars to leave 
the road to avoid collision. Two other patrolmen saw the defendant 
a t  the scene and all of them testified tha t  the defendant was stag- 
gering, had an odor of alcohol on his breath, had difficulty in find- 
ing his driver's license and was, in their opinion, under the influence 
of some alcoholic beverage. 

The defendant admitted having had two drinks of liquor earlier 
in the day but insisted tha t  his condition was primarily caused by 
fatigue; that  his wife had failed to arrive the previous evening as 
expected; tha t  there was a sevcre snowstorm and he feared she 
might be stranded in the snow; that he had spent the previous 
night seeking her and that  his condition, when seen by the patrol- 
man, was due to lack of sleep and extreme exhaustion. H e  also of- 
fered evidence of his good character. 

Attorney General T .  TI7. Brziton and Assistant At torney  General 
Bernard A. Harrell for the State.  

Li la Bellar for the de fendant  appellant. 

PER CURIAM. The record does not show the verdict, judgment, 
appeal, entries, or return to the appcal from the Caldwell County 
Recorder's Court, which is assigned ac, error by the appellant. HOTTT- 
ever, the record contains a stipulation tha t  the clcfendmt wai: tricd 
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in the Recorder's Court; was found guilty, and appealed from the 
judgment pronounced to the Superior Court of Caldwell County. 
The corollary of this situation appeared in S, v. Hill, 223 N.C. 753, 
28 S.E. 2d 99, in which the record showed no appeal entries in the 
municipal court. The attorney general moved to dismiss the appeal 
for lack of jurisdiction of the Superior Court which was denied 
"for that  i t  appears on the agreed case on appeal that  the action 
originated in the municipal court of High Point and on appeal was 
tried in the Superior Court." 

The remaining exceptions are to  the effect that  the court in the 
charge used phrases such as "presumption of innocence," "burden 
of proof," "quantum" and "reasonable doubt," but did not define 
or explain them to the jury. The record shows no request that these 
terms be defined and in S. v. Browder, 252 N.C. 35, 112 S.E. 2d 728, 
the court held that i t  did not constitute error to fail to define "rea- 
sonable doubt" in the absence of a request. A similar holding as to  
"presumption of innocence" appears in S. v. Perry, 226 N.C. 530, 
39 S.E. 2d 460 and the same reasoning will apply to the other terms 
and phrases. 

The defendant complains that  in referring to  the provisions of 
G.S. 20-138 the court said i t  provided against material loss of facul- 
ties from the use of intoxicants or narcotic drugs, since there was 
no claim tha t  the defendant was under the influence of the latter. 
The court did not even intimate as much and his judicial mandate 
referred only to  intoxication. "The charge of the court must be read 
as a whole * * *, in the same connected way that  the judge is 
supposed to have intended it  and the jury to have considered i t  
* " *." S. v. Wilson, 176 N.C. 751, 97 S.E. 496. "Even if there is 
technical error, courts will not reverse where i t  clearly appears that  
i t  is not substantial and could not have affected the result." State v. 
Davis, 175 N.C. 723, 95 S.E. 48. 

When a charge presents the law fairly and clearly to the jury, 
i t  will afford no ground for reversing the judgment, though some 
of the expressions, when standing alone, might be regarded as er- 
roneous. 8. V .  Exum, 138 N.C. 599, 50 S.E. 283. 

The defendant could not have been prejudiced by the casual 
reference to the use of narcotics and, after consideration of the 
charge as a whole, we find 

No error. 

MOORE, J., not sitting. 
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IN THE XATTER O F  TOMMY LEE NcBRIDE. 

(Filed 13 April, 1966.) 

1. Criminal Law 8 1 7 s  

No appeal lies from an order entered in a post-conviction hearing de- 
nying defendant a new trial, but a purported appeal may be treated as  a 
petition for writ of certio~ari; eren so, the petition for certiorari must be 
denied in the absence of a showing of merit. 

2. Criminal Law 5 23- 
The evidence a t  this post-conviction hearing is held to amply support 

the findings of the count that defendant had voluntarily, and after being 
advised of his rights, entered a plea of guilty, and that he was in no way 
coerced to enter the plea. 

MOORE, J., not sitting. 

PURPORTED appeal by Tommy Lee McBride, treated a s  petition 
for certiorari, from an  order entered by Johnston, J., on December 
3, 1965. From FORSYTH. 

At July 26 1965, Session of Forsyth Superior Court, before the 
Honorable Eugene G. Shaw, Judge Presiding, Tommy Lee McBride, 
then represented by Robert &I. Bryant, Esq., his court-appointed 
counsel, pleaded guilty to a bill of indictment charging McBride 
and two others with (1) feloniously breaking into a building oc- 
cupied by Edwin D.  Shore and H .  W. Shore, T/A Shore's Store, and 
(2) with the larceny of personal property of a value in excess of 
$200.00. Judgment imposing a prison sentence of five years was 
pronounced. 

On September 20, 1965, McBride filed a petition asserting he 
was induced to enter said pleas under circumstances constituting a 
denial of his constitutional rights. The solicitor, answering, denied 
all of McBridels essential allegations. Since McBridels petition con- 
tained allegations relating to his said court-appointed counsel, the 
court appointed other counsel, namely, Eugene H. Phillips, Esq., to 
represent McBride in the post-conviction proceedings; and the mat- 
ter was set for hearing a t  November 22, 1965, Session of Forsyth 
Superior Court before the Honorable Walter E. Johnston, Jr., the 
Presiding Judge. 

At  the hearing before Judge Johnston, the evidence consisted of 
the prior court records in the case and testimony as to what oc- 
curred when the pleas of guilty were entered a t  said July 26, 1965, 
Session, viz.: (1) The testimony of an attorney who, under court 
appointment, had represented a codefendant; (2) the testimony of 
Mr. Bryant;  and (3) the testimony of the deputy sheriff assigned 
to courtroom duty a t  said July 26, 1965, Session. 
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At  said hearing before Judge Johnston, hIcBride, while offered 
an  opportunity to do so, of his own will and also in accordance with 
the advice of his counsel, Eugene H. Phillips, Esq., elected not to 
testify relating to the matters set forth in his petition. 

At  the conclusion of the hearing, Judge Johnston entered an  
order which, in material part ,  provides: 

"And the Court further finds as a fact tha t  in his trial before 
the Honorable Eugene G. Shaw a t  the ,July 26, 1965 Term of the Su- 
perior Court of Forsyth County upon a bill of indictment charging 
storebreaking and larceny, tha t  he was represented by the Hon- 
orable Robert hI. Bryant,  a member of the North Carolina Bar,  
who had been appointed by the Court to represent this Petitioner 
as  an indigent defendant; tha t  he ent,ered a plea of guilty to the 
charges of storebreaking and larceny after he had been advised by 
both his counsel and the Court tha t  such carried with i t  a possible 
maximum punishment of twenty (20) years; tha t  this plea of guilty 
was a voluntary act of the Petitioner; tha t  he was in no way coerced 
by his counsel or by the Court nor was he promised any leniency or 
special consideration for entering such plea; tha t  his counsel did 
nothing to undermine or in any way hamper his defense, but, to the 
contrary, conducted the defense in keeping with the standards of 
the North Carolina Bar. 

"The Court is of the opinion tha t  the Petitioner's constitutional 
rights have in no way been violated and denies his petition for a 
new trial. 

"IT IS ORDERED tha t  the Petitioner be remanded to the custody 
from which he was taken by this Court." 

ATcBride excepted and gave notice of appeal. 

Attorney General Bruton and Assistant Attorney General R ich  
for the State.  

Eugene H .  Phillips for appellant-petitioner. 

PER CURIAM. The record before us includes a transcript of the 
proceedings before Judge Shaw and of the proceedings before Judge 
.Johnston. All of the findings of fact  made by Judge Johnston are 
fully supported by the evidence and these findings of fact fully 
support Judge Johnston's order. Plaintiff failed utterly to support 
the allegations of his petition by his own testimony or otherwise. 

No appeal lies from Judge Johnston's order. Judge Johnston's 
order is subject to review by this Court only upon allowance of i ts  
writ of certiorari as provided in G.S. 15-222. I n  the circumstances, 
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we treat McBride's purported appeal as  a petition for writ of 
certiorari; and, when so considered, the petition is denied. 

Appeal dismissed. 
Petition for certiorari denied. 

MOORE, J., not sitting. 

HENRY S. BEASLEY v. THERESA S. WILSON AXD RICHARD S. WIL- 
SON, JR., A N D  B. J. LLOYD. 

(Filed 13 April, 1966.) 

1. Trusts 5 13- 
The evidence tended to show that land held by the entireties was par- 

titioned after the dirorce of the parties, and that the wife promised 
orally and in writing to convey her part to a child of the marriage when 
he became 21 years of age. The evidence further tended to show that the 
son, in reliance on the promise, spent time and money improving the 
properts. I leld:  Since the promise to convey was made after legal title 
had already rested in the wife, such promise cannot constitute the basis 
of a resulting trust, but a t  most constitutes a contract to conrpy. 

2. Registration § 6- 
A n  unregistered contract to convey is not enforceable against a grantee 

of the owner, eren though the grantee had knowledge of the esistcnce of 
such contract a t  the time of his purchase. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Mallard, J., September 1965 Civil Ses- 
sion of FRANKLIN. 

The plaintiff appeals from a judgment sustaining a demurrer 
by the defendant Lloyd to the complaint and dismissing the action 
as to him. 

The material allegations of the complaint may be summarized 
as follows: 

The plaintiff is the son of Henry iLf. Beasley and the defendant, 
Theresa S. Wilson (formerly Theresa S. Beasley). While they were 
married a tract of land containing 162.5 acres, described in the 
complaint by metes and bounds, was conveyed by deed to Henry 
&I. Reasley and Theresa S. Beasley (now Wilson), the deed being 
recorded in the office of the Register of Deeds of Franklin County. 
Subsequently, the Beasleys were divorced and thereafter the foriner 
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Mrs. Beasley married her co-defendant, Richard S. Wilson, Jr .  The 
plaintiff, then sixteen years of age, elected to remain with his father 
upon the above mentioned farm. Following her divorce from Henry 
M. Beasley, the defendant Theresa S. Wilson filed a special pro- 
ceeding for the partition of the land and i t  was divided into two 
parts, one of which, described in the complaint by metes and bounds, 
was allotted to Theresa S. Wilson. Both orally and in writing the 
defendant Theresa S. Wilson "told the plaintiff that her part of the 
farm, described above, was his and that  she would convey i t  to him 
when he became 21 years old and that  she wanted him to continue 
to live and work on said farm as her part of the farm was his." I n  
reliance thereon the plaintiff continued to live upon the farm and, 
believing the land belonged to him, spent his time and money to 
improve the land. Thereafter, the defendants Theresa S. Wilson 
and Richard S. Wilson, Jr .  executed a deed conveying to one Wilson 
P.  Clay and wife the land which she had so promised the plaintiff 
she would convey to him. Before the land was so conveyed to them 
the Clays were advised and informed of Theresa S. Wilson's promise 
to the plaintiff, and so were not purchasers without notice thereof. 
Thereafter, Clay and wife conveyed the land to the defendant B. J. 
Lloyd by deed recorded in the office of the Register of Deeds of 
Franklin County. Prior to his purchase of the land, Lloyd was in- 
formed of the said promise by Theresa S. Wilson to the plaintiff 
and, therefore, was not a purchaser without notice of it. The plain- 
tiff became 21 years of age 5 September 1963. 

The prayer of the complaint is that  the court adjudge that  the 
defendant Lloyd holds the land as trustee for the plaintiff or that 
the defendants Wilson hold the proceeds of their sale of the land in 
trust for him. 

The demurrer by the defendant Lloyd states as grounds therefor 
the failure of the complaint to state a cause of action against him 
and improper joinder of causes of action. The judgment does not 
specify the ground upon which the court sustained the demurrer. 

Peoples & Al len  for plaintiff appellant. 
E.  F .  Yarborough and W .  M.  Jo l ly  for  de fendant  appellee. 

PER CURIAM. We do not have before us on this appeal any 
question with reference to the rights, if any, of the plaintiff against 
the defendants Theresa S. Wilson and Richard S. Wilson, Jr., or 
with reference to the sufficiency of his complaint as against them. 

The court below not having specified the ground upon which i t  
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sustained the demurrer of the defendant Lloyd, i t  is deemed to have 
been sustained upon both grounds set forth in the demurrer. 

In  his brief the plaintiff contends that the statement to  the 
plaintiff by Mrs. Wilson that  her part of the farm was his and that 
she would convey it  to him when he became 21 years of age consti- 
tuted the declaration of a par01 trust. This contention can not be 
sustained. According to the complaint, this statement was made af- 
ter legal title had already vested in Mrs. Wilson. One who is al- 
ready the holder of the legal title to land cannot create a valid trust 
therein by an oral declaration that  he or she will hold the land in 
trust for another, or by an oral promise to convey the land to an- 
other a t  a future date. Rhodes v. Raxter, 242 N.C. 206, 87 S.E. 2d 
265; Wolfe v. Land Bank, 219 N.C. 313, 13 S.E. 2d 533; Frey v. 
Ramsour, 66 N.C. 466; I1 Mordecai's Law Lectures, 2d Ed., 992; 
Lee, North Carolina Law of Trusts, 68. 

The complaint alleges, a t  most, a contract by Mrs. Wilson to 
convey to the plaintiff. Registration of this contract is not alleged 
in the complaint and the plaintiff's brief and oral argument indi- 
cate clearly that  i t  was not recorded. It appears from the complaint 
that Clay and wife, if not Lloyd, were purchasers for value. An un- 
recorded contract to convey land is not valid as against a subse- 
quent purchaser for value, or those holding under such a purchaser, 
even though he acquired title with actual notice of the contract. 
G.S. 47-18; Bourne v. Lay & Co., 264 N.C. 33, 140 S.E. 2d 769. 

The complaint, therefore, does not state a cause of action against 
the defendant Lloyd and the demurrer was properly sustained on 
this ground so that  discussion of misjoinder of causes of action is 
unnecessary. 

Affirmed. 

MOORE, J., not sitting. 

STATE O F  NORTH CAROLINA v. R. J. MOOSE, ALIAS JACK MOOSE. 

(Filed 13 April, 1966.) 

Rape §§ 17, 18- 
The intent constituting a n  essential element of the crime of assault on 

a female with intent to commit rape is the intent of the male to  satisfy 
his passion on the  person of the woman a t  a11 events, against her will 
and notwithstanding any resistance she may make, and a charge that  
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such intent is the intent of the male to satisfy his passion on the person 
of lxosecutrix without her consent anti against her will, is insufficient. 

MOORE, J., not sitting. 

APPEAL by defendant from Crissman, J., October 1965 Criminal 
Session of IREDELL. 

Attorney General T. Wade Bruton, Assistant Attorneys General 
George A. Goodwyn and Millard R. Rich, Jr., for the State. 

L. Hugh West, Jr., for defendant appellant. 

PER CURIAM. Defendant was indicted for, and convicted of, an 
assault with intent to commit rape. He  appeals from a prison sen- 
tence. Evidence for the State tended to show: Defendant, who had 
offered to  take prosecutrix home from work after midnight on Sep- 
tember 18, 1965, took her "down in a big old bottom," where he at- 
tempted to rape her; she escaped from the car. He  pursued her, but 
she successfully eluded him. Defendant's version: H e  is a married 
man with "eleven children a t  home and one to come." He  "was a 
minister for 18 years of honest to goodness preaching," but "just 
let another woman or two get in his way." The first time he saw 
prosecutrix, he concluded that  she was a "push over." On the night 
in question they had an assignation, but when she resisted his ad- 
vances he offered to take her home. Notwithstanding, she left his 
car and walked home, while he "escorted" her by driving along be- 
side her. 

Defendant assigns as error the following portion of his Honor's 
charge: 

"Now, members of the jury, an assauIt can be a threat to do 
harm, one does not have to even lay his or her hands upon an- 
other party to be guilty of an assault, but by the laying on or 
touching with the hand or accoinpanied by a threat, that  be- 
comes an assault and battery. Then, as I have stated, if a 
person lays his hand upon a woman or threatens a woman, 
with the intent a t  that  time to satisfy his passion on her per- 
son, without her consent and against her will, and making 
threats, if that  is not accomplished, that  is an assault with in- 
tent to commit rape." 

This assignment of error must be sustained. To  convict one of the 
crime of an assault with intent to commit rape, the State must prove 
(1) an assault by a male upon a female (2) with the felonious in- 
tent to commit rape. " (T)he  felonious intent is the intent to gratify 
his passion on the person of the woman a t  all events against her will 
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and notwithstanding any resistance she m a y  make." State v. Over- 
cash, 226 K.C. 632, 634, 39 S.E. 2d 810, 811. (Italics ours.) 

The court thereafter correctly defined the offense, but we may 
not assume that the jurors accepted the correct statement of the law 
as their guide. 

The error in the charge entitles the defendant to a 
New trial. 

MOORE, J., not sitting. 

CARMEL T. ALLEN v. BERT WILEY SHARP, GRIFFITH LUhfBER 
COXPANY AND ROBERT THOMAS WILLIAMS. 

(Filed 13 April, 1966.) 

Automobiles § 41- Defendant is  not  required t o  foresee t h a t  another  
n ~ o t o r i s t  would recklessly drive h i s  vehicle on  wrong side of road. 

Evidence that defendant driver of a tractor trailer stopped his rehicle 
in front of plaintiff's house and called to plaintiff for route information, 
that plaintiff came to the left side of the vehicle with his back to the 
front thereof and talked with defendant drirer, that plaintiff heard an- 
other vehicle approaching from the opposite direction, that plaintiff placed 
his feet on the fender of the truck and was pulling himself into the 
truck when the automobile, driren to the left of its center of the high- 
way, struck plaintiff, held insufficient to be submitted to the j u r ~  on the 
issue of defendant driver's negligence, since defendant driver was not 
under duty to foresee that another niotorist would recldessly drive his 
car on the wrong side of the road when ample space on his right mas 
available. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Latham, Special Judge, October Ses- 
sion 1965, GRANVILLE Superior Court. 

The plaintiff alleged that  on April 22, 1962 about 1:55 p.m. the 
defendant Sharp was operating a tractor trailer truck owned by the 
Defendant, Griffith Lumber Company, on North Main Street in 
Creedmoor, North Carolina; that  he stopped the truck in front of 
the plaintiff's house and called to the plaintiff to come to the truck 
and inform him as to what route he should follow to reach his des- 
tination. The plaintiff walked over to the truck and stood in the 
street with his back to the front of the truck and began a conver- 
sation with the defendant Sharp. While standing there, the defend- 
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ant  Williams, operating his car in the direction opposite the de- 
fendant Sharp and on the wrong side of the road, struck the plain- 
tiff, causing injury. 

The defendants, Griffith Lumber Company and Sharp, demurred 
to the complaint, which was sustained, and the plaintiff appealed. 

W a t k i n s  & Edrnundson b y  R. Gene  E d m u n d s o n  a t torneys  for 
plaintiff appel lant .  

R o y s t e r  & R o y s t e r  b y  T .  S .  R o y s t e r ,  Jr.,  at tornegs for  de fend-  
an ts  appellees. 

PER CURIAM. If Sharp were negligent in calling the plaintiff 
into the street for the purpose of asking him directions, and this is 
not conceded, i t  was negligence for the plaintiff to voluntarily com- 
ply with his request. The defendant has no greater duty to protect 
the plaintiff than the plaintiff has for his own safety. "The law 
imposes upon every person the duty to exercise for his own safety 
that  degree of care which a reasonably prudent person would em- 
ploy in the circumstances." Strong's N. C. Index, Vol. 3, Negligence, 
§ 11, p. 458. The plaintiff contends as negligence that  Sharp did not 
warn him of the approaching car and that  "he was oblivious to 
his surroundings and did not hear the (Williams) car approaching." 
However, his complaint refutes this position when he says in Para- 
graphs XI and XI1 that  while he was conversing with Sharp he 
was "attracted by a noise in front of the truck . . . that  he looked 
and saw the automobile . . . headed to the left and western side 
of said road, and that  the plaintiff grabbed portions of said truck, 
placed his feet on the fenders of said truck and was pulling himself 
onto said truck when the auton~obile . . . struck the plaintiff 
from the side." 

It is apparent that  Sharp had no greater knowledge of the 
danger than the plaintiff; that  the plaintiff actually had time to 
place his feet on the fenders and was pulling himself on to the 
truck when hit by the Williams car. 

As stated in the headnote in Basnight  v. W i l s o n ,  245 N.C. 548, 
96 S.E. 2d 699: 

"The failure of the driver of a car to warn a guest, alighting 
from the car, that  a vehicle was approaching, is without sig- 
nificance when the guest already knew of the approaching ve- 
hicle." 

Further: 
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"Assuming the sufficiency of plaintiff's evidence to warrant 
submission of the negligence issue on the crucial question posed, 
acceptance of this evidence in the light most favorable to plain- 
tiff leads to the inescapable conclusion that  plaintiff, with 
knowledge of all the facts, had equal, if not better, opportunity 
reasonably to foresee such intervening action on the part of the 
operator of the Munden car." Ibid., p. 552. 

Foreseeability being one of the necessary ingredients of proxi- 
mate cause (Grifjin v. Blankenship, 248 N.C. 81, 102 S.E. 2d 451) 
i t  would be placing an impractical burden on Sharp to foresee that 
Williams would recklessly drive his car on the wrong side of the 
road when ample space on his own side was available. 

Based upon his complaint the plaintiff was injured by the sole 
and exclusive negligence of Williams, and no actionable negligence 
of Sharp and his employer is alleged. 

The demurrer was properly sustained. 
Affirmed. 

MOORE, J., not sitting. 

ARTHUR T. MOODY v. DENSEL AVERY WIDNER. 

(Filed 13 Bpril, 1966.) 

APPEAL by plaintiff from C k s m a n ,  J., November 8,  1965 Civil 
Session of DAVIDSON. 

On the morning of April 18, 1964, the plaintiff procured a room 
a t  the Cavalier Motel located on the east side of U. S. Highway 
29-70 (1-85) south of Lexington. The plaintiff and a man by the 
name of Yarborough, whose first name the plaintiff did not recall, 
and another man whose name he did not know, decided to do some 
drinking. They spent most of the day drinking white liquor, beer 
and bourbon. The last of the liquor or bourbon was consumed a t  
the plaintiff's motel room by the three parties referred to above or 
by the plaintiff alone about 5:00 P.M. on the day in question. 

The plaintiff went to sleep in his motel room about 5:30 or 6:00 
o'clock and woke up about 9:30 or 10:OO o'clock, and went to  Bill's 
Truck Stop located about one-half mile north of the Cavalier 
Motel, where he purchased a cup of coffee, a coca-cola and a ham- 
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burger. He remained a t  the restaurant for about an hour and a 
half and left there about 11:45 P.M. to return to his room. He  had 
proceeded along the eastern shoulder of the two northbound lanes 
of the by-pass around Lexington to a point about 100 yards south 
of the intersection of 29-A and 29-70 (1-85) where the highway 
going north curves sharply to the left, a t  which time the plaintiff 
decided to cross the highway and proceed southward on the western 
side thereof. Plaintiff testified that he looked to the south, where he 
could see for a distance of 400 or 500 feet, and saw no car ap- 
proaching. The northbound lanes were each 12 feet wide. He  crossed 
the first lane and was about midway of the left northern lane when 
the defendant, who was in the act of passing another car, saw him 
and tried to turn to the right so as to miss him, but failed. At  the 
time the defendant's car hit the plaintiff, he was approximately 
three or four feet from the western edge of the roadway. The plain- 
tiff testified that he never saw the defendant's car approaching until 
i t  was only 75 feet away and he was about the middle of the left 
lane, in which the defendant was travelling. He  further testified he 
never saw the car travelling in the right northern lane, which the 
defendant was passing. 

At the close of plaintiff's evidence the defendant moved for 
judgment as of nonsuit. The motion was denied. The motion was re- 
newed a t  the close of all the evidence and allowed. Plaintiff appeals, 
assigning error. 

Phillips, Bower & Klass and Walser, Brinkley, Walser & Mc- 
Girt for plaintiff appellant. 

Jordan, Wright, Henson & Nichols and William D. Caffrey for 
defendant appellee. 

PER CURIAM. After a careful review of the evidence adduced 
in the trial below we are of the opinion that  the plaintiff's evidence 
is insufficient to  establish actionable negligence against the defend- 
ant, and we so hold. The judgment as of nonsuit is 

Affirmed. 

MOORE, J., not sitting. 
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EARLY R. WILSON, ADMINISTRATOR OF THE ESTATE OF BUDDY ROSS WIL- 
SON, DECEASED, V. LAWRENCE LAWSON. 

(Filed 13 April, 1966.) 

APPEAL by defendant from Walker,  S.J., October 4, 1965 Civil 
Session, PERSON Superior Court. 

This civil action was instituted by Early R.  Wilson, Adminis- 
trator of Buddy Ross Wilson, to recover damages for his intestate's 
wrongful death, allegedly caused by the actionable negligence of 
the defendant, Lawrence Lawson. 

The pleadings and the plaintiff's evidence tended to show that 
on the night of August 22, 1964, a t  about 11:50, plaintiff's intestate 
was driving his 1954 Ford south on Highway 501 near Roxboro, 
slowed down, gave a left turn signal preparatory to entering High- 
way No. 1205. I n  making the turn, his Ford was demolished by a 
1953 Buick, owned and being driven south by the defendant who 
attempted to pass on intestate's left as he was in the act of cross- 
ing to  enter 1205. Intestate was killed instantly. 

The highway patrolman who investigated the accident, testi- 
fied. "To the north of the intersection . . . is a yellow line which 
indicates a 'no passing zone."' The defendant crossed this line. 
The defendant's Buick left 202 feet of skid marks. A passenger in 
the Ford said the left turn signal light was blinking a t  the time the 
deceased attempted to make the left turn. The impact occurred as 
the intestate was in the act of completing his entry into the side 
road. 

The defendant, by answer, denied ncgligence, pleaded the con- 
tributory negligence of the plaintiff's intestate in that  he turned 
left  without any sign of such intent. However, the defendant did 
not offer evidence. The jury answered issues, finding the defendant 
was guilty of actionable negligence, that  the intestate was not guilty 
of contributory negligence, and fixed the award of damages a t  
$10.000.00. From judgment in accordance with the verdict, the de- 
fendant appealed. 

Haywood, Denny &: Miller by  George W .  Miller, Jr., James H .  
Johnson, I I I ,  Donald J .  Dorey for plainti,f appellee. 

Charles B. Wood for defendant appellant. 

PER CURIAM. The pleadings raise issues of negligence, contrib- 
utory negligence, and damage?. The evidence was sufficient to sup- 
port the issues of defendant's negligence and the damages to the 
intestate's estate. The evidence does not show contributory negli- 
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gence as a matter of law. The burden of such a showing was on the 
defendant, which he did not attempt to carry by introducing evi- 
dence. 

No error. 

MOORE, J., not sitting. 

NORENE ALLEN MOSSELLER v. CITY OF ASHEVILLE. 

(Filed 20 April, 1966.) 

Municipal Corporations 9 1% 
The burden of proof is upon a pedestrian seeking 'to recover from a 

municipality for a fall on a street to introduce evidence which, considered 
in the light most favorable to her, is sufficient to show negligence on the 
part of the city and that such negligence was a proximate cause of the 
fall and injury. 

Municipal Corporations 15- 
The operation of a waterworks system is a proprietary function of a 

municipality and it  is held to the same liability for injury therefrom as 
a privately owned water company would be. 

Same; Municipal Corporations $ 1%- 
In  order to recover from a city for injury resulting from a defect in a 

city street or a defect in the city's water system, plaintif€ must show that  
the city had actual notice of the defect or that the defect had existed for 
such a length of time that the city should have discovered it in the exer- 
cise of reasonable inspection, and that it  failed to remedy such defect in 
a reasonable time after such notice. 

S a m e  
A municipality is under duty to exercise reasonable care to maintain a 

reasonable and continuing supervision over its streets, and the city is held 
to have knowledge of a defect which such inspection would have dis- 
closed. 

Evidence tending to show that a water main under the end of a dead- 
end street leaked for a period of two weeks and that a small volume of 
water from such leak flowed down the gutter of such street for one block 
to the interwcting street, is insufficient to charge the city with construc- 
tive notice of the defect. 

Same-- Evidence held insufficient on  issue of negligence of munic- 
ipality i n  deferring repair  of small leak i n  its wate r  main. 

The evidence tended to show on the day prior to  the accident defendant 
municipality was given actual notice of a leak in its water main, result- 
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ing in a flow of a small volume of water down the gutter of one block 
of a dead-end street, that on the day of the accident the ground was cor- 
ered with about an  inch of soft snow, that plaintiff walked from her 
door to the curb and stepped into the street, that her foot slipped on a 
thin sheet of ice concealed by the snow, causing her to fall to her in- 
jury as she was entering a car a t  the curb. Held:  The evidence is in- 
sufficient to be submitted to the jury on the issue of the city's negligence in 
failing to repair the defect on the day it received actual notice thereof, 
since injury from such defect to a person using the street in a normal 
manner could not have been reasonably anticipated from the delay in re- 
pairing the defect for a few days. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Martin, S.J., 6 December 1965 Regular 
Civil Session of BUNCOMBE. 

Plaintiff sues for personal injuries sustained when she slipped 
and fell upon the street in front of her residence as a result of step- 
ping upon a sheet of ice concealed by a light covering of new fallen 
snow. She alleges that  the city was negligent in tha t  i t  permitted its 
water main to continue to leak without repairing the same so that  
water ran upon the street and froze thereon, thus creating a 
hazard to persons using the street. She alleges tha t  the city knew, 
or by the exercise of reasonable diligence should have known, of the 
condition upon the street. The plaintiff presented her claim to the 
city and demanded compensation for her injuries prior to institut- 
ing the suit. The city, in its answer, denies all allegations of negli- 
gence by i t  and pleads contributory negligence by the plaintiff, al- 
leging tha t  she knew, or should have known, of the presence of the 
water upon the street and of the prevailing temperature and weather 
conditions. 

The plaintiff offered evidence tending to show the following 
facts, in addition to evidence as to the nature and extent of her in- 
juries: 

On 6 March 1962, she and her husband resided a t  11 Furman 
Court in the City of Asheville. Furman Court is a short, dead-end 
street running down hill from the dead-end to Furman Avenue. A 
city water main runs under the dead-end portion of Furman Court. 
It and other like mains are used by the city in supplying water to 
the public for compensation. For approximately two weeks prior to 
her fall, she observed water running from the dead-end down Fur- 
man Court uuon the same side of the street as her residence. At no 
time, prior to her fall, had she observed any ice formed upon this 
stream of water. 

When she arose on 6 1Iarch 1962, she noted tha t  a light snow 
had fallcn, covering the ground to a depth of approximately one 
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inch. She was employed by the American Red Cross and, as she 
left home for work that  morning, she wore low heeled shoes and 
rubber boots or overshoes, which had "pebbled," flat soles and heels. 
She walked down several steps from her porch, thence along the 
walkway leading through her yard to the street, the footing being 
firm and not slippery. An automobile mas waiting a t  the curb to 
carry her to work. Reaching the curb, she stepped down to the street 
level with her right foot and as she took her left foot from the curb, 
her right foot slipped from under her and she fell, sustaining frac- 
tures of the right leg. 

While lying upon the street, she put her hand down and found 
there was a thin sheet of ice under the snow. This sheet of ice ex- 
tended out into the street approximately two feet from the curb. 
Until she stepped upon it ,  the ice was concealed by the new fallen 
snow, the total depth of snow and ice not being sufficient to change 
the contour of the street noticeably. In  walking down the porch 
steps, out to the street and off the curb onto the street, she stcpped 
carefully because of the snow, which was dry and fluffy, not slip- 
pery. There was no ice upon the porch steps or upon the walkway 
leading from the steps to the curb. 

The records of the City Water Department show that the city 
repaired a leak a t  20 Furman Court on 8 March 1962, two days af- 
ter the plaintiff fell, the repair being made within the street itself. 
The superintendent's best opinion is that  he went to Furman Court 
and observed the need for repairs three days before the repairs were 
made, which would be on the day before the plaintiff fell. Had he 
then observed what he considered a "big leak," he would have put 
someone on the job of repairing it  immediately. His visit to Furman 
Court on that  occasion was in consequence of some complaint that  
had been made concerning the water leak. 

I n  times of bad weather, such as icy conditions or snow, the city 
keeps its Water Department employees on stand-by duty and tries 
to correct the more serious leaks first. There was no rain, snow or 
other precipitation on 5 March 1962. 

The water, which froze and became the ice on which the plaintiff 
fell, came out of a break in the city's water main, rose from the 
broken main to the surface of Furman Court and then flowed down 
hill, past the plaintiff's residence, toward Furman Avenue. The flow 
of water was about two and a half feet in width, extending out into 
the street from the curb, the depth of the water being very slight. 

At the conclusion of the plaintiff's evidence the defendant moved 
for judgment of nonsuit, which motion was allowed. From such 
judgment the plaintiff appeals, assigning as error the granting of 
such motion and the entry of such judgment. 
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Williams,  Will iams & Morris for plaintiff appellant. 
T7an Wink le ,  Wal ton ,  Buck  & Wal l  b y  0. E. Starnes, Jr., for de- 

fendant appellee. 

LAKE, J. The judgment of nonsuit must be sustained unless the 
evidence offered by the plaintiff, considered in the light most favor- 
able to her, is sufficient to show negligence by the city which was 
the proximate cause of the plaintiff's fall and injury. The burden 
is upon the plaintiff to establish such negligence and causation. 
TVallcer v. Wilson,  222 K.C. 66, 21 S.E. 2d 817. 

When a municipal corporation operates a system of waterworks 
for the sale by i t  of water for private consumption and use, i t  is 
acting in its proprietary or corporate capacity and is liable for in- 
jury or damage resulting from such operation to the same extent 
and upon the same basis as a privately owned water company would 
be. Faw v. For th  Wilkesboro, 253 N.C. 406, 117 S.E. 2d 14; Candler 
v. Asheville, 247 N.C. 398, 101 S.E. 2d 470; Woodie v. h'orth 
Wilkesboro, 1.59 N.C. 353, 74 S.E. 924; McQuillin, Municipal Corp- 
orations, 3rd Ed., s 53.104; 56 Am. Jur., Waterworks, s 38. It is not 
an insurer against injury or damage by water leaking from such 
system. I t  is liable only if the escape of the water was due to its 
negligence either as to the initial break in the water line or in its 
failure to repair or cut off the line so as to stop the flow. 94 C.J.S., 
Waters, 5 309. The reasonable care which is required of the city 
when engaged in such operation, like that required of a privately 
owned water company, includes the exercise of ordinary diligence 
to discover breaks in its lines and to correct such defects of which 
i t  has notice, or which it could have discovered by the exercise of 
reasonable inspection. Since the record is silent as to what caused 
the leak to develop in the water line, the plaintiff, in order to re- 
cover fro111 the city as the operator of a system of waterworks, must 
show that  the city was negligent in its failure to take steps to stop 
the flow of water after it had actual or constructive notice of the 
leak. 

As an alternative theory upon which to recover for her injury, 
the plaintiff asserts the failure of the city to keep its public street 
in a safe condition. While the city is not an insurer of the safety of 
one who uses its streets and sidewalks, it is under a duty to use due 
care to keep its streets and sidewalks in a reasonably safe condition 
for the ordinary use thereof. G.S. 160-54. The controlling principles 
of law are thus stated by Parker, J., now C.J., in Smith  v. Hickory,  
252 N.C. 316, 113 S.E. 2d 557: 
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"The governing authorities of a town or city have the duty 
imposed upon them by law of exercising ordinary care to main- 
tain its streets and sidewalks in a condition reasonably safe for 
those who use them in a proper manner. Liability arises only 
for a negligent breach of duty, and for this reason it is neces- 
sary for a complaining party to show more than the existence 
of a defect in the street or sidewalk and the injury: he must 
also show that the officers of the town or city knew, or by or- 
dinary diligence, might have known of the defect, and the 
character of the defect was such that  injuries to travellers us- 
ing its street or sidewalk in a proper manner might reasonably 
be foreseen. Actual notice is not required. Notice of a dangerous 
condition in a street or sidewalk will be imputed to the town or 
city, if its officers should have discovered i t  in the exercise of 
due care." 

To the same effect see: Faw v. Nor th  Wilkesboro,  supra; Ge t t y s  
v. Marion,  218 N.C. 266, 10 S.E. 2d 799; Bailey v. Winston ,  157 
N.C. 252, 72 S.E. 966; Fitzgerald v. Concord, 140 N.C. 110, 52 S.E. 
309. 

It will be observed that  in this case the water did not escape 
from the city's property and invade the property of another. It 
flowed from the break in the pipe, which was under the street, up to 
the surface of the street and thence down the gutter line of the 
street, eventually passing, presumably, into the city's system of 
storm sewers. Thus, there is no question here of trespass or of prop- 
erty damage. The evidence indicates that  one observing the flow of 
water would have no reason to anticipate damage to any property 
thereby. 

The plaintiff must recover, if a t  all, on the theory that the city 
was negligent in failing to stop the flow of water down the gutter 
line of its street because it  should have foreseen danger of personal 
injury to  a user of the street if the flow continued. This is true 
whether she rests her case upon the duty of the city as the operator 
of a water system or upon the duty of the city to keep its streets in 
a reasonably safe condition. I n  order to hold the city liable, i t  must 
appear that  the city knew or should have discovered the water was 
so running upon the street; that  i t  should have foreseen danger of 
personal injury to one using the street if the flow of water was not 
checked; and that  i t  failed to act to stop the flow within a reason- 
able time. 

It is the duty of the city to exercise a reasonable and continuing 
supervision over its streets in order that i t  may know their condi- 
tion and i t  is held to have knowledge of a defect which such inspec- 
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tion would have disclosed to  it. Faw v. North Wilkesboro, supra; 
Bailey v. Winston, supra. However, the city's duty to inspect and 
discover defects in its streets does not go beyond the duty to exer- 
cise reasonable care in tha t  respect. Jones v. Greensboro, 124 N.C. 
310, 32 S.E. 675. No arbitrary rule can be laid down with reference 
to how frequently the city must inspect its streets. Revzs v. R a -  
leigh, 150 K.C. 348, 63 S.E. 1049. 

The evidence indicates tha t  the flow of water along the side of 
Furman Court was not large in volume. If an officer or employee of 
the city had passed the end of this one-block, dead-end street and 
had observed the flow of water along the line of the gutter, he 
might easily have failed to conclude therefrom tha t  i t  was anything 
more than a temporary condition, or tha t  its point of origin was a 
defect in the system of waterworks. The evidence is tha t  the water 
so ran down this one-block street for approximately two weeks. 
The evidence is not sufficient to show constructive notice to the city 
of the leak in its water main. 

There is, however, evidence of actual notice to the superin- 
tendent of the Water Department. I n  response to a complaint, he 
went to Furman Court and found the water main was leaking, but 
this was not until the day before the plaintiff fell. The evidence does 
not show a t  what hour of the day his visit to the scene occurred. 
There is nothing in the evidence to indicate tha t  he did not go to 
Furman Court promptly upon receipt of the complaint. The Ieak 
was repaired on the third day after he went there and saw the leak, 
the plaintiff having fallen in the meantime. His testimony, on ad- 
verse examination, was tha t  the leak was not what he considered a 
"big leak." The plaintiff's husband testified tha t  on the day when 
the superintendent observed the leak there was "no indication of 
bad weather." 

I t  is not every defect in a street or sidewalk which will render 
a city liable to a person who falls as a result thereof. Trivial de- 
fects, which are not naturally dangerous, will not make the city 
liable for injuries occasioned thereby. Watkins v. Raleigh, 214 N.C. 
644, 200 S.E. 424. To  recover, the plaintiff must not only show that  
the city knew of the defect but must go further and show that  "the 
character of the defect was such tha t  injuries to  travellers using its 
street or sidewalk in a proper manner might reasonably be foreseen." 
Smith v. Hickory, supra; Fitzgerald v. Concord, supra; Revis v.  
Raleigh, supra. 

I n  Oliver v. Raleigh, 212 N.C. 465, 193 S.E. 853, Barnhill, J., 
later C.J., speaking for the Court, said: 



110 IN THE SUPREME COURT. [267 

"All portions of a public street from side to  side and end to 
end are for the public use in the appropriate and proper 
method, but no greater duty is cast upon the city than that  i t  
shall maintain the respective portions of its streets in a rea- 
sonably safe condition for the purposes for which such por- 
tions of the streets are respectively devoted. [Citations omit- 
ted]. A municipality is only required to maintain the respective 
portions of the streets in reasonably safe condition for the pur- 
poses to which they are respectively devoted; thus, the drive- 
way must be kept in such a state of repair as to be reasonably 
safe for horses and vehicles, but not necessarily pedestrians. 
[Citations omitted]. 

"In each case the way is to be pronounced sufficient or in- 
sufficient as i t  is, or is not, reasonably safe for the ordinary pur- 
poses of travel under the particular circumstances which exist 
in connection with that  particular case." 

When the superintendent of the Water Department actually ob- 
served this water flowing from the leak in the water main, there be- 
ing no evidence of actual notice to the city prior to that  day, he ob- 
served a flow down the gutter line of the street which was "not big." 
The water was not escaping from the street. So long as the flow of 
water continued as it  then was, i t  could not be reasonably foreseen 
that i t  would cause injury to  a person using the street in the normal 
manner. There was then no indication of "bad weather." While i t  
might have been foreseen that  water trickling along a paved street 
in Asheville over night, during the first week of March, might freeze, 
this, in itself, would not make the street so hazardous as to impose 
upon the city the duty to call out its repair crew and correct the 
leak immediately. It was the fall of a thin covering of dry, fluffy 
snow upon the thin sheet of ice which made the surface of the street 
a t  that  point exceedingly slippery and caused the plaintiff's foot- 
wear to  be less effective than i t  otherwise would have been in pre- 
venting her from slipping. 

Assuming that  the plaintiff slipped and fell upon the street, with- 
out any fault of her own, this does not, of itself, impose liability upon 
the city, either as the operator of the leaky water main or as the 
custodian of the street. There was nothing in the situation shown to 
have confronted the superintendent of the Water Department, when 
he stood a t  the scene of the leak on the preceding day, which made 
i t  unreasonable for him to defer sending the repair crew to this par- 
ticular leak. 

In Carl v .  hTew Haven, 93 Conn. 622, 107 Atl. 502, the plaintiff 
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fell upon a sidewalk coated with ice, which, itself, was covered with 
new fallen snow. The Supreme Court of Errors of Connecticut said: 

"The notice, actual or implied, of a highway defect causing 
injuries which a municipality must receive as a condition prece- 
dent of liability for those injuries, is notice of the defect itself 
which occasioned the injury, and not merely of conditions nat- 
urally productive of that  defect and subsequently in fact pro- 
ducing it. To t ice  of another defect, or of the existence of a 
cause likely to produce the defect, is not sufficient.' [Citations 
omitted]. Were i t  otherwise, and municipalities were charged 
with notice of defects which the future should develop upon the 
strength alone of their knowledge of such conditions as were 
calculated to produce them, the expansion of municipality lia- 
bility for highway defects would be enormous, the burden of 
repair and remedy cast upon thein would be vastly enlarged, 
and a wide field of uncertainty opened up in which triers might 
wander comparatively unrestrained in speculations as to causes 
and anticipated results." 

The evidence, v i e m d  in the light most favorable to the plain- 
tiff, does not show negligence by the city in deferring the repair of 
the  leak in the water main from the day before the plaintiff's injury 
to a time shortly thereafter. Consequently, the judgment of nonsuit 
was proper. 

Affirmed. 

MOORE, J., not sitting. 

ALLEN BENNIE BRYAN, EMPLOYEE-PIAINTIFF, V. FIRST FREE WILL 
BAPTIST CHURCH, EMPLOYER; INSURANCE COMPANY O F  NORTH 
ARfERICA4, CARRIER, DEE'EKDANT. 

(Filed 20 April, 19GG.) 

1. Master a n d  Servant  5 5 3 -  
In  order for a n  employee to be entitled to recover conlpensation under the 

North Carolina Workmen's Compensation Act he must show that he sustained 
personal injury by accident and that his injury arose in the course of his em- 
ployment and that the injury arose out of his employment. 

2. Master  a n d  Servant  § 54- 
There must be a causal relation between the injury and the employment in 

order for the injury to arise out of the employment. 
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8. Master and  Servant 8 93- 
Whether an accident arose out of the employment is a mixed question of 

law and fact. 

4. Master a n d  Servant 8 5 6  Evidence held insufRcient t o  support 
finding t h a t  injury arose o u t  of employment. 

The evidence tended to show that plaintife was employed as  a minister 
by defendant church and was furnished a parsonage as  part of his re- 
muneration, which parsonage was also used for church functions. The evi- 
dence further tended to show that claimant agreed for the benefit of the 
church to move out of the parsonage two weeks before the termination of 
his employment in order that repairs might be made to the parsonage, 
and that while claimant was moving his stove from the parsonage prior 
to the termination of his employment he suffered a back injury. Held: 
Claimant's injury cannot be traced to his employment as  minister a s  a 
contributing proximate cause, since the evidence plainly shows his injury 
arose out of the performance of a n  act personal to himself and his 
family. 

5. Master a n d  Servant 8 9 6  
Where the employer's exceptions to a conciusion of the Industrial 

Commission and its predicate findings must be sustained for lack of any 
competent evidence to support the findings, it is not necessary to pass on 
a n  assignment of error to another conclusion of the Commission, and 
the judgment of the Superior Court affirming the award must be r e  
versed and the cause remanded to the Industrial Commission. 

MOORE, J., not sitting. 

APPEAL by defendants from Clark, S.J., 17 January 1966 Civil 
Session of LENOIR. 

Claim for compensation under Workmen's Compensation Act. 
Forrest H. Shuford, 11, the hearing commissioner, based upon 

stipulations entered into by the parties a t  the hearing, found the 
jurisdictional facts; that  Insurance Company of North America was 
the compensation insurance carrier on the risk a t  the date of the al- 
leged injury by accident on 17 August 1964; and that  plaintiff's 
average weekly wage was $85. The essential findings of fact of the 
hearing commissioner are as follows: 

"1. On and prior to 17 August 1964 plaintiff was regularly 
employed by the defendant employer as its minister. I n  addi- 
tion to receiving a salary plaintiff was furnished with a home 
in which to live which was called the parsonage. The parsonage 
was owned by defendant employer and was used for many 
church functions including marriage, counselling, and other ac- 
tivities. 

"2. Sometime prior to  17 August 1964 it  was determined 
that  plaintiff's employment with defendant employer would be 
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terminated as of 1 September 1964. As of such date plaintiff 
was to assume the duties as minister of the Core Creek Free 
Will Baptist Church and was also to become associated with 
the State Convention of the Church. 

"3. The parsonage where plaintiff lived was in need of re- 
pairs including the replacement of some flooring. At the re- 
quest of the Governing Board of defendant employer, plaintiff 
agreed to move out of the parsonage approximately two weeks 
prior to the termination of his employment with defendant em- 
ployer. This was to be done in order that repairs could be made 
to the parsonage before the new minister of defendant employer 
moved into the parsonage. 

"4. I n  accordance with the above stated arrangement 
plaintiff undertook to move his household and kitchen furni- 
ture out of the parsonage on 17 August 1964. The moving of 
the furniture a t  such time was for the benefit of defendant em- 
ployer in order that its parsonage could be vacant so that  re- 
pairs could be made. 

"5.  On 17 August 1964 some members of the Core Creek 
Church, into whose church parsonage plaintiff was to move, as- 
sisted plaintiff in moving his furniture from the defendant em- 
ployer's parsonage. Plaintiff and one of the members of such 
church attempted to move plaintiff's two-hundred-pound elec- 
tric stove from the parsonage. Plaintiff walked backward while 
holding one end of the stove with the other end being carried by 
another. The stove was carried through a passageway in the 
parsonage. Because of the narrowness of the passageway, plain- 
tiff had to put one hand on the bottom and one hand on the top 
of the stove. While so going through the narrow passageway, a 
door on the stove came open, and while still holding one end of 
the two-hundred-pound stove and trying to close the door, plain- 
tiff had a pain in his back. 

"6. The lifting of the stove was not a part of the plaintiff's 
usual and customary work and was out of the ordinary for him. 
Plaintiff sustained, as described above, an injury by accident. 

"7. The moving of the stove from the defendant employer's 
parsonage a t  the time that  i t  was being done was primarily for 
the benefit of defendant employer; i t  v a s  done while plaintiff 
was still minister of the defendant employer and on the payroll 
of his employer; and it  occurred upon defendant's premises. 
Plaintiff's injury by accident arose out of and in the course 
of his employment with defendant employer. 
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"8. Following his accident plaintiff continued to have back 
pain which became more severe on 27 September 1964. Ylain- 
tiff thereupon consulted with Dr. John T.  Langley, orthopedic 
surgeon of Kinston. Dr. Langley treated plaintiff conservatively 
a t  home for a period of time but in that  plaintiff did not recover 
he was hospitalized on 1 November 1964 and a myelogram was 
done. The findings of such myelogram were positive and Dr. 
Langley operated upon plaintiff for removal of a ruptured disc 
on 4 November 1964. 

"9. Plaintiff sustained no loss of wages or salary as a re- 
sult of his injury by accident and thus sustained no temporary 
total disability. Plaintiff does have a five per cent permanent 
partial disability of the back as a result of the injury by ac- 
cident." 

The hearing commissioner's conclusions of law are as follows: 

"1. On 17 August 1964 plaintiff sustained an injury by ac- 
cident arising out of and in the course of his employment with 
defendant employer. G.S. 97-2 (6) .  

"2. As a result of the injury by accident giving rise hereto 
plaintiff sustained no temporary total disability. G.S. 97-2(9) ; 
G.S. 97-29. 

"3. As a result of the injury by accident giving rise hereto 
plaintiff sustained a five per cent permanent partial disability 
of the back, for which he is entitled to compensation a t  the rate 
of $37.50 per week, for a period of fifteen weeks, commencing 
28 December 1964. G.S. 97-31 (23) ." 

Based upon his findings of fact and conclusions of law, the hear- 
ing commissioner awarded plaintiff compensation, to be paid to him 
in a lump sum, subject to a fee allowed to his counsel to be deducted 
from compensation awarded plaintiff. 

Defendants appealed to the Full Commission, which adopted 
as its own the findings of fact and conclusions of law of Commis- 
sioner Shuford, together with the result reached by him, and affirmed 
the award. 

Whereupon, defendants appealed to the superior court which en- 
tered a judgment overruling each and every exception and assign- 
ment of error by defendants, and affirmed the award of the Full 
Commission. 

From this judgment defendants appeal to the Supreme Court. 

Wallace, Langley & Barwiclc by P. C. Barwick, Jr., for defend- 
ant  appellants. 
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Aycock, LaRoque, Allen, Cheek & Hines by F. Fred Cheek, Jr., 
and John M. Hines for plaintiff appellee. 

PARKER, C.J. Defendants assign as errors the trial judge's over- 
ruling their exception to the hearing commission's finding of fact 
No. 6, which was affirmed by the Full Commission; the trial judge's 
overruling their exception to the hearing commissioner's finding of 
fact  No. 7, which was affirmed by the Full Commission; and the 
trial judge's overruling their exception to the hearing commissioner's 
conclusion of law No. 1, which was affirmed by the Full Commission, 
which challenged findings of fact and challenged conclusion of law 
are set forth verbatim above. 

T o  obtain an award of compensation for an  injury under the 
North Carolina Workmen's Compensation Act, an employee must 
show tha t  he sustained a personal injury by accident, tha t  his injury 
arose in the course of his employment, and that  his injury arose out 
of his employment. Lewis v. Tobacco Co., 260 N.C. 410, 132 S.E. 2d 
877; Anderson v. Motor Co., 233 N.C. 372, 64 S.E. 2d 265; Withers 
v. Black, 230 N.C. 428, 53 S.E. 2d 668. The requirement of the Act 
tha t  an injury to be compensable must be shown to have resulted 
from an accident arising out of and in the course of the employment 
is known and referred to as the rule of causal relation; i.e. that  an 
injury to be compensable must arise from his employment. The rule 
of causal relation is "the very sheet anchor of the Workmen's Com- 
pensation Act," and has been adhered to in our decisions, and pre- 
vents our Act from being a general health and insurance benefit act. 
Duncan v. Charlotte, 234 N.C. 86, 66 S.E. 2d 22; Perry v. Bakeries 
Co., 262 N.C. 272, 136 S.E. 2d 643. 

This is said in Bell v. Dewey Brothers, Inc., 236 N.C. 280, 72 
S.E. 2d 680: 

". . . The words 'in the course of,' a s  used in the statute, 
refer to the time, place and circumstances under which the acci- 
dent occurred, while (out of' relates to its origin or cause. 

" (Arising out of' means arising out of the work the eiuployee 
is to do, or out of the service he is to perform. The risk must 
be incidental to the employment. [Citing authority.] 

"In order to entitle the claimant to compensation the evi- 
dence must show that  the injury by accident arose out of and in 
the course of his employment by the defendant. Both are neces- 
sary to justify an award of compensation under the Workmen's 
Compensation Act. [Citing authority.] " 

This is said in Hildebrand v. Furnittire Co., 212 N.C. 100, 193 
S.E. 294: 
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"So it  has been stated as a general proposition that  the 
phrase 'out of and in the course of the employment' embraces 
only those accidents which happen to a servant while he is 
engaged in the discharge of some funct,ion or duty which he is 
authorized to undertake and which is calculated to further, di- 
rectly or indirectly, the master's business." 

It is settled law that  "where an injury cannot fairly be traced 
to the employment as a contributing proximate cause . . . i t  does 
not arise out of the employment." Bryan v. T. A. Loving Co., 222 
N.C. 724, 24 S.E. 2d 751; Lockey v. Cohen, Goldman & Co., 213 
N.C. 356, 196 S.E. 342; Walker v. Wt'ilkins, Inc., 212 N.C. 627, 194 
S.E. 89. 

Whether an accident arose out of the employment is a mixed 
question of law and fact. Sandy v. Stackhouse, Inc., 258 N.C. 194, 
128 S.E. 2d 218. 

The case of Van Devander v. West Side M. E. Church, 10 N.J. 
Misc. 793, 160 A. 763, is apposite. This was a proceeding under the 
Workmen's Compensation Law by Don J. Van Devander, opposed 
by the West Side ;\I. E. Church. To review a judgment of the Com- 
pensation Bureau awarding compensation, the employer brought 
certiorari for determination of a judgment of the Compensation 
Bureau awarding compensation to Van Devander for injuries al- 
leged to have been sustained by him as the result of an accident 
arising out of and in the course of his employment by the West 
Side 11. E.  Cliurch, the employer. The facts as stated in the opinion 
of the Supreme Court of New Jersey are as follows: Van Devander 
is a Methodist minister and was assigned by the bishop to and em- 
ployed as pastor by West Side M. E. Church. His salary was 
$3,450 per annum and he was housed in the church parsonage (and 
was apparently required to live there), for which the sum of $700 
was deducted from his salary. He  was furnished no janitor service 
for the parsonage, and was required to do all house work, ground 
keeping, and care of the furnace himself. On 11 November 1930 
while removing a barrel of ashes from the cellar of the parsonage, he 
strained his back. The only testimony, outside of medical evidence, 
was that  of the petitioner. He  testified that  he was required to keep 
the parsonage in condition for use by the members of the congrega- 
tion, and that  i t  was used for weddings, christenings, and other 
parish meetings. The Court said in its opinion: 

"We are inclined to  think that  i t  was error to hold that  the 
accident arose out of the empIoyment. Petitioner was perform- 
ing a household duty for his own benefit which he would have 
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been required to perform if he lived in a house owned by him- 
self. In  Bryant v. Fissell, 84 N.,J. Law, 72, 86 A. 458, 460, the 
act was said to cover risks 'which are within the ordinary scope 
of the particular employment in which the workman is en- 
gaged.'Now the employment here was that of a minister. Carry- 
ing ashes is certainly not incidental to that office, directly or 
indirectly. Petitioner takes the position tha t  the church im- 
posed certain additional duties, namely, care of the parsonage. 
But  i t  does not seem tha t  this is so. Care of a dwelling house 
ordinarily falls upon the occupant and does not have to be so 
'imposed.' What the church did was to refuse to furnish service 
which would relieve him of this burden. 

* * * 
". . . . I n  the instant case we think tha t  a t  the time of 

the accident the respondent was performing an act personal to 
himself and his family, and not connected with his employment 
as a minister. 

"The award is set aside, with costs." 

See also Lauterbach v. Jarett, 189 App. Div. (N.Y.) 303, 178 N.Y.S. 
480, 481, which the Supreme Court of New Jersey cites in its opinion 
as a case tha t  seems to  be in point. 

In  the instant case claimant's employment by First  Free Will 
Baptist Church was tha t  of minister. H e  was not employed to move 
his furniture out of his employer's parsonage, when he terminated 
his employn~ent as minister with First  Free Will Baptist Church. 
Claimant testified in part: "The agreement with the church is when 
I am dismissed as a minister tha t  m y  responsibility is to move out 
of the parsonage. . . . The parsonage needed some repairs to the 
floor and around the area from where the automatic washer sat. The 
board had gotten together and we had gotten together and agreed 
tha t  I should move out of the parsonage about two weeks prior to 
that  time, in order for repairs to be done a t  the parsonage. . . . I 
was not paid anything to move m y  furniture from the parsonage. I 
did not pay anyone to move the furniture but the church tha t  I was 
moving to volunteered to help me transfer the furniture." He  stated 
in part on redirect examination: "Some of the furniture in the par- 
sonage belonged to the church - some scattered pieces of furniture. 
. . . Most of the furniture that  the church itself owned was lo- 
cated in the living room. It was necessary to move some of this 
furniture out of the way so tha t  we could move through with the 
other furniture." 

I n  our opinion, and we so hold, the findings of fact by the hear- 
ing commissioner, affirmed by the Full Commission, clearly show 



118 IN T H E  SUPREME COURT. [267 

tha t  claimant's injury did not arise out of and in the course of his 
employment by First Free Will Baptist Church as its minister, or in 
other words the findings of fact plainly show that claimant's injury 
cannot fairly be traced to his employment as a minister as a con- 
tributing proximate cause. The findings of fact by the hearing com- 
missioner, affirmed by the Full Commission, plainly show that  al- 
though the moving of the stove from the parsonage was for his em- 
ployer's benefit, and although he was still minister and on the pay- 
roll of his employer, his injury arose out of his performing an act 
personal to himself and his family in moving the stove to his new 
church, probably its parsonage, and i t  was not connected with his 
employment as minister by First Free Will Baptist Church. 

The trial court erred in overruling defendants' exception to the 
finding of fact by the hearing commissioner, affirmed by the Full 
Commission, that  "plaintiff's injury . . . arose out of and in the 
course of his employment with defendant en~ployer," and in over- 
ruling defendants' exception to the hearing commissioner's conclusion 
of law, affirmed by the Full Commission, that  "on 17 August 1964 
plaintiff sustained an injury . . . arising out of and in the course 
of his employment with defendant employer." 

Therefore, i t  is unnecessary for us to pass on defendants' as- 
signment of error to the trial court's overruling their exception to 
the conclusion of law by the hearing commissioner, affirmed by the 
Full Commission, that  plaintiff sustained an injury by accident. As 
to injury by accident, see Pardue v. Tire Co., 260 N.C. 413, 132 S.E. 
2d 747. 

For the reasons stated above, the judgment of the court below 
is reversed, and the superior court will remand this cause to  the 
Industrial Conlmission for an order in compliance with this opinion. 

Reversed. 

MOORE, J., not sitting. 
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FURNITURE CO. v. BEXTWOOD Co. 

GILLIASI FURNITURE, ISC.,  v. BENTWOOD, INC. AKD ACCURATE FAB- 
RICATISG COJIPSNT, INC., AND E. L. LOWE. 

(Filed 20 April, 1966.) 

Pleadings § 2- 

Both under common law and by statute, G.S. 1-163, the Superior Court 
has discretionary power to permit an amendment to the pleadings, and the 
extent of a permiusible amendment must be left in a large degree to the 
court's discretion, and the court may allow an amendment introducing a 
new cause ot action provided the facts constituting such new cause arise 
out of or are connected with the transaction on which the original plead- 
ing is based. 

Same- Order allowing amendment held within t h e  discretionary 
power of t h e  t r ia l  court. 

Plaintiff brought suit aqainst the corporate debtor and corporate 
guarantor of payment. The president of the guarantor was made a party 
defendant and he alleged that the guarantee of payment mas without 
consideration and of no lcgnl effect. Plaintift then alleged that if the 
president was not authorized to obligate the guarantor, the president's 
letter to that effect was fraudulently executed, that plaintiff had relied 
upon it, and that the president was estopped to plead his own wrongdo- 
ing as a defense. Plaintiff thereafter sought an amendment to allege 
new facts corning to its knowledge that the president of the guarantor 
had executed a written instrument agreeing to take over the operation of 
the principal debtor and to assume all of its indebtedness. H e l d :  The 
court had discretionary power to allon- the amendment. 

Same; Pleadings 3 1 0 -  
A cause of action must be alleged in the complaint and may not be al- 

leged in the reply, and therefore when plaintiff requests an amendment 
setting up a new cause of action plaintiff should be directed to recast the 
complaint rather than be permitted to amend his reply. 

NOORE, J., not sitting. 

APPEAL bv defendant Lowe from Crissnzan, J., September 1965 
Session, IREDELL Superior Court. 

Plaintiff brought suit against Bentwood, Inc. and Accurate Fab- 
ricating Company, Inc. (Accurate) upon the allegation that  Accu- 
rate had, through its President, E. L. Lowe, guaranteed the payment 
of the account of $26,949.88 owed by Bentwood. The defendant 
Lowe, upon motion of the plaintiff, was later made a party defend- 
ant. Lowe answered that  the alleged guarantee mas to "save face" 
for L. S, Gilliam, Sr. who was Chairman of the Board of Gilliam 
Furniture, Inc. and who was being criticized by his stocliholders for 
extending credit to Bentwood and tha t  the same was without con- 
sideration and of no legal effect. The plaintiff replied tha t  if Lowe 
was not authorized to obligate Accurate, his letter was fraudulently 
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executed; that  i t  had relied upon its contents and that  Lowe was 
estopped to plead his own wrongdoing as a defense. Thereafter Lowe 
died and his co-executors were made parties to the action. Then the 
plaintiff moved to be allowed to make an addition to its reply be- 
cause "certain additional facts" have come to its knowledge which 
are material to the controversy in this action. 

Judge Crissman allowed the motion and the following was added: 
"that the defendant, E. L. Lowe, executed a written instrument 
wherein he agreed to take over the operation of Bentwood, Inc. and 
wherein he further agreed to assume all financial responsibilities 
for indebtedness of Bentwood, Inc." 

From the signing of the order allowing the motion and the filing 
of the amendment, Lowe's co-executors appeal, assigning error. 

Collier, Harris & Collier by Robert L. Collier, Jr., attorneys for 
plaintiff appellee. 

Battley and Frank by J ay  F. Frank, attorneys for defendant ap- 
pellant. 

PLESS, J. G.S. 1-163 provides ''the judge or court may, before 
and after judgment, in furtherance of justice, and on such terms as 
may be proper, amend any pleading . . . by inserting other alle- 
gations material to the case." Many annotations under this statute 
show that  even without the statute the Superior Court possesses an  
inherent discretionary power to amend pleadings a t  any time and 
that  amendments should be liberally allowed. It is said in Perkins 
v. Langdon, 233 N.C. 240, 63 S.E. 2d 565: 

('* * * (T)he  powers of amendment conferred by this 
statute * * * are by its very terms left to  be exercised in the 
discretion of the court. Therefore no inflexible rule applicable 
to all cases can be laid down. Necessarily each case must to 
some extent be decided upon its particular facts." 

It was said in Bassinov v. Finkle, 261 N.C. 109, 134 S.E. 2d 130: 

"The allowance of an amendment which only adds to the 
original cause of action is not such substantial change as to 
amount to an abuse of discretion." 

In  Mica Industries v. Penland, 249 K.C. 602, 107 S.E. 120 the 
court says: 

'(* * * (1)t * " * (is) permissible under G.S. 1-163 
to allow plaintiff to introduce a new cause of action by way of 
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amendment if the facts constituting the new cause of action 
arise out of or are connected with the transactions upon which 
the original complaint is based." 

In  this case the deceased, E.  L. Lowe, having been made an ad- 
ditional party defendant after the institution of the action, filed 
an answer in which he denied that  his corporation had guaranteed 
Bentwood's account, but asserted that his action was merely a de- 
vice intended to prevent further questioning and also to  "save face" 
for L. S. Gilliam, Sr. It was entirely appropriate for the plaintiff 
under these conditions to act to hold Lowe (or rather his estate) 
liable to i t  and, i t  must be recalled that  in the first Reply (to which 
no exception has been taken) the plaintiff seeks to recover of de- 
fendant Accurate Fabricating Company and/or E. L. Lowe, the 
sum of $26,949.88, et  cetera. The proposed amendment will permit 
introduction of evidence if available tending to show Mr. Lowe's in- 
dividual liability that might not have been competent without the 
amendment. 

The plaintiff's cause of action, however, must be alleged in the 
complaint and not in the reply, Phillips v. Mining Co., 244 N.C. 17, 
92 S.E. 2d 429. Since the plaintiff first stated a cause of action 
against Lowe in his '(first reply," we will treat both replies as amend- 
ments to the complaint, Scott v. Bryan, 96 N.C. 289, and the plain- 
tiff is directed to recast his pleadings accordingly. 

The action of the lower court, except as hereinabove modified is 
Affirmed. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. THEODORE ROOSEVELT BRIDGERS. 

(Filed 20 April, 1966.) 

I. Criminal Law § 126-- 
A motion to set aside the verdict on the ground that it is contrary to 

the weight of the evidence is addressed to the discretion of the trial 
court, and the denial of the motion is not reviewable on appeal. 

2. Crin~inal Law 5 99- 
Upon motion to nonsuit and motion for a directed verdict, the evidence 

must be interpreted in the light most favorable to the State, giving the 
State the benefit of all reasonable inferences favorable to it. 
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3. Automobiles 5 5 9 -  
Evidence in this case held ampl.v sutficient to sustain verdict of defend- 

ant's guilt of manslaughter resulting from culpable negligence in the op- 
eration of an automobile. 

4. Criminal Law § 107- 
Where the State introduces eyewitness' testimony of the reckless and 

culpable negligent operation of 3 motor vehicle by defendant and the 
wreck of the vehicle causing the death of a passenger, together with cor- 
roborative circumstantial evidence that the celiicle seen a few moments 
prior to the accident being operated in a reckless manner was the same 
vehicle as that found at  the scene of the wreck, it will not be held for 
error that the court failed to charge with reference to the nature of cir- 
cumstantial evidence and the weight to be given it. 

5. Criminal Law 8 50- 
Where a witness identifies by color and make the automobile which de- 

fendant was driving when it gassed the witness, and the color and make 
of the vehicle at the scene of the wreck which the witness saw one 
minute thereafter, i t  will not be held for error that the witness was per- 
mitted to give his opinion that the vehicles were the same, the testimony 
being a "shorthand" statement of fact. 

APPEAL by defendant from Bailey, J., November 1965 Assigned 
Criminal Session of WAKE. 

The defendant was indicted for n~anslaughter in connection with 
the death of Earline Williams on 4 September 1965. Through his 
court appointed counsel he entered a plea of not guilty. The jury 
found him guilty of involuntary manslaughter and he was sentenced 
to imprisonment in the State's Prison for a term of ten years. From 
this judgment he appeals, assigning as error the denial of his mo- 
tion for judgment of nonsuit, both a t  the conclusion of the State's 
evidence and again a t  the conclusion of all the evidence; the de- 
nial of his motion for a directed verdict of not guilty; the denial of 
his motion that  the verdict be set aside as contrary to the weight of 
the evidence; the failure of the court to  charge the jury upon the 
law of circumstantial evidence; permitting the State's witness, 
Robert Clay, to state an opinion as set forth below; and the entry 
of the judgment. 

The record shows that  a t  the trial in the superior court i t  was 
stipulated that  Earline Williams died as the result of an injury re- 
ceived in an automobile wreck on 4 September 1965. 

In addition to this stipulation, the evidence offered by the State 
may be summarized as follows: 

Robert Clay, an attorney practicing in Raleigh, testified that a t  
approximately 9:30 p.m. on 4 September 1965, he was driving east- 
wardly on Highway 64 near the eastern city limits of Raleigh. When 
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near the Longview shopping center, the Clay vehicle was in the east- 
bound lane nearest the median strip separating the two eastbound 
lanes from the two westbound lanes of the highway. The Clay ve- 
hicle was overtaking another car in the right, or outer, lane for east- 
bound traffic, being about two car lengths behind it. A third car 
overtook the Clay vehicle and, a t  a high speed, swerved into the 
right or outer, eastbound lane, passed the Clay car, and cut sharply 
back in front of it, proceeding thence on in front of the Clay vehicle 
and, for a while, within the beams of its headlights. This third car 
was a green and white 1958 Ford operated by a Negro man, with 
a Negro woman as passenger in the right front seat. The Clay ve- 
hicle was then traveling 45 miles per hour, the established speed 
limit in that area. The green and white Ford mas traveling in excess 
of 70 miles per hour. It disappeared from Mr. Clay's sight around a 
curve and over the crest of a hill. Approximately one minute later 
Mr. Clay saw "it again," a t  which time it  was sitting still and 
smoking, having gone into the median strip of the highway and 
crashed there. The body of a woman was lying on the median strip 
some 20 feet from the car, and the body of a man was lying about 
six feet from the left front door of the car. This car was a 1958 green 
and white Ford and was in a wrecked condition. 

At this point Mr. Clay was permitted, over objection, to testify 
that  he had an opinion satisfactory to himself as to whether the 
wrecked car was the same car which had passed him approximately 
a minute earlier, that opinion being "that i t  was the same car." 

Between the point where the green and white 1958 Ford, which 
passed him, disappeared from his sight and the point where Mr. 
Clay observed the wrecked green and white 1958 Ford, there were 
two cntrance drives leading into Wake Memorial Hospital, an in- 
tersecting street, two cross-overs, and one other driveway coming 
into Highway 64. The area in which the green and white 1958 Ford 
passed the Clay automobile was well lighted by the lights of the 
shopping center and the headlights of the Clay automobile and those 
of the other automobile which Mr. Clay was about to overtake and 
pass. Mr. Clay did not observe any person in or around the wrecked 
green and white 1958 Ford other than the man and woman lying on 
the median strip of the highway. He observed no one moving away 
from the vicinity of the wreck. 

Melvin Johnson testified that he mas driving a taxicab east on 
Highway 64, near the hospital, when a 1957 Ford passed him trav- 
eling approximately 80 miles per hour. It never escaped from his 
sight from the time it  passed him until i t  went into the median. Just 
before the point a t  which the Ford went into the median strip the 
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highway curved. In the opinion of this witness the Ford car was a 
two-tone green-light and dark. When the witness reached the point 
where the Ford had "landed in the embankment," he saw a woman 
and a man lying "on the embankment." There were no other people 
moving around near the Ford and he saw no one leaving the vi- 
cinity. 

State Highway Patrolman Barefoot testified that  a t  9:45 p.m. 
he went to the scene of the accident and found a 1957 Ford wrecked 
in the median. He  also found Earline Williams, who was dead, and 
the defendant. The Ford was green and white. At that  point the 
westbound lanes are a t  a level some six feet higher than the east- 
bound lanes of the highway and the Ford had run into the embank- 
ment between them. The entire car was damaged extensively. The 
right front door was torn off the car. Earline Williams' body was 
found 57 feet from the car back toward Raleigh. The defendant was 
found 16 feet from the car. The top of the car indicated i t  had turned 
over. There were 632 feet of skid marks on the concrete and on the 
turf of the median strip. The car had struck a concrete culvert in the 
median. There was an odor of alcohol about the defendant. The 
accident had happened prior to the patrolman's arrival a t  9:45 p.m. 

The defendant's brother was the only witness called in his be- 
half. He  testified, in summary: 

At approximately 7:15 p.m. on 4 September 1965, he took his 
brother, the defendant, to his home, the defendant being unable to 
walk due to drinking. He  put the defendant on a couch where the 
defendant "passed out." Thereafter, Earline Williams aroused the 
defendant and, with the help of his brother and another man, put 
the defendant in the right-hand seat of a 1957 Ford, which Earline 
Williams thereupon drove away from the home of the witness, which 
was in the City of Raleigh, a considerable distance from the place 
where the wreck occurred. The defendant and Earline Williams left 
the house of the witness a t  approximately 9:00 p.m. 

Attorney General Bruton and Deputy Attorney General McGal- 
liard for the State. 

Gordon B. Kelley for defendant appellant. 

PER CURIAM. The defendant's motion to set aside the verdict 
on the ground that  i t  is contrary to the weight of the evidence was 
addressed to the discretion of the trial court and is not reviewable 
upon appeal. State v. Wagstaff, 219 N.C. 15, 12 S.E. 2d 657; Strong, 
N. C. Index, Criminal Law, § 126. 

There was no error in the denial of the motions for nonsuit and 
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the motion for a directed verdict of not guilty. Upon such motion 
the evidence must be interpreted in the light most favorable to the 
State, and all reasonable inferences favorable to the State must be 
drawn therefrom. State v. Thompson, 256 N.C. 593, 124 S.E. 2d 728; 
State v. Bruton, 264 N.C. 458, 142 S.E. 2d 169. So considered, there 
is ample evidence in the record of each element of the offense with 
which the defendant was charged and of which he has been found 
guilty. 

There was no error in the failure of the court to  instruct the jury 
with reference to the nature of circumstantial evidence and the 
weight to be given it. The witness Johnson testified that  he did not 
Iose sight of the Ford automobile from the time i t  passed him, trav- 
eling 80 or 90 miles per hour, until he saw i t  in the median, a t  which 
point he and others found the automobile wrecked and the body of 
the deceased lying a few feet from the car. State v. Stevens, 244 
N.C. 40, 92 S.E. 2d 409; State v. Flynn, 230 N.C. 293, 52 S.E. 2d 
791. 

There was no error in allowing the witness Clay to state that in 
his opinion the wrecked automobile was the same one which had 
passed him and disappeared from his sight only one minute before 
he found i t  wrecked. The same witness had already testified, with- 
out objection, to the same effect. I n  any event, under the circum- 
stances related by this witness, i t  would be absurd to require the 
witness to describe in minute detail the appearance of the automo- 
bile observed by him in each position, instead of simply stating that 
i t  was the same car in both places. Any testimony as to identity of 
an object said to have been seen on different occasions is an expres- 
sion of opinion by the witness, but such expression is a mere short- 
hand summary of, perhaps, innumerable attributes of the object ob- 
served by the ~ i t n e s s  and leading him to such opinion. If the de- 
fendant had desired to do so he could, of course, have cross exam- 
ined the witness as to the basis for such opinion. 

The exception to the entering of the judgment is merely formal 
and is without merit. 

No error. 

MOORE, J., not sitting. 
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STATE v. OLLIE MELVIN DAVIS. 

(Filed 20 April. 1966.) 

1. Constitutional Law § 36- 

Punishment within the limits fixed by statute cannot be considered 
cruel and unusual in a constitutional sense. 

2. Forgery 8 2- 
Contention that the punishment for the forgery of a check in a sum less 

than $200, G.S. 14-119, G.S. 14-120, by analogy to G.S. 14-72, should be 
limited to that for a misdemeanor, held untenable, since i t  is not so de- 
nominated in the statute. 

3. Larceny § 10- 

Plea of guilty to the larceny of a sum less than $200 does not support 
sentence of ten years' imprisonment, and the inlposition of such sentence 
must be wcnted. G.S. 14-72. 

MOORE, J., not sitting. 

APPEAL by defendant from Bailey, J., 27 September 1965 Crim- 
inal Session of WAKE. 

Criminal prosecution on four indictments as follows: (1) An 
indictment in case No. 11747 in two counts, the first count charging 
defendant on 15 May 1965 with the forgery of a check in the amount 
of $22, a violation of G.S. 14-119, and the second count charging de- 
fendant on the same date with uttering the same forged check al- 
leged in the first count, a violation of G.S. 14-120; (2) an indict- 
ment in case No. 11748 in two counts, the first count charging de- 
fendant on 14 April 1965 with the forgery of a check in the amount 
of $50.13, a violation of G.S. 14-119, and the second count charging 
defendant on the same date with uttering the same check alleged in 
the first count, a violation of G.S. 14-120; (3) an indictment in 
case No. 11749 in two counts, the first count charging defendant on 
15 April 1965 with the forgery of a check in the amount of $61.54, a 
violation of G.S. 14-119, and the second count charging the defend- 
ant on the same date with uttering the forged check alleged in the 
first count, a violation of G.S. 14-120; and (4) an indictment in 
case No. 11751 in three counts, the first count charging defendant 
on 15 May 1965 with feloniously breaking into and entering a 
dwelling house occupied by Edith Estelle Jones with intent to com- 
mit larceny, a violation of G.S. 14-54, and the second count charg- 
ing defendant on the same date with the larceny of certain art'icles 
of personal property specified of the value of $129 of the goods and 
chattels of one . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , and the third count charging de- 
fendant on the same date with receiving certain designated personal 
property of the value of $129 of the goods, chattels, and moneys of 
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Edith Estelle Jones, well knowing a t  the time that  the said goods, 
chattels, and moneys had been feloniously stolen, taken and carried 
away. 

Defendant, who mias an indigent and was represented by court- 
appointed counsel Richard 0. Gamble, a member of the Wake 
County Bar  Association, entered a plea of guilty as charged in the 
indictments in cases Nos. 11747, 11748, and 11749, and a plea of 
guilty to breaking, entering, and larceny as charged in the first and 
second counts in the indictment in case No. 11751. Defendant testi- 
fied in his own behalf in substance as follou~s: H e  is now serving a 
sentence of 7 to 9 years on three counts of forgery imposed by the 
Superior Court of Durham County. As to the three forgeries in the 
instant case, he and his friends were drinking pretty heavily, and 
they wanted money from these forged checks to buy more whisky. 
He  participated in cashing these checks, forgery, and everything. 
He  got the money, and then he and his friends split i t  up. H e  has 
been convicted of other forgeries and false pretenses before, and one 
time of the larceny of an automobile and for this he was put in the 
Federal prison. About the breaking and entering the house of his 
sister-in-law, Estelle Jones, she owed him some money. H e  went to 
her and asked her for the money and she said she did not have it ,  
and that  she was not going to pay him if she did have it. So he broke 
into her apartment and took the radios and TV set. H e  traded them 
to a bootlegger for 830 and some liquor. 

In case Xo. 11747, on the first count charging forgery, the trial 
judge ordered that defendant be imprisoned in the State's prison for 
a term of 10 years, this sentence to commence a t  the expiration of 
the 7 to 9 year sentence imposed in the Superior Court of Durham 
County on 5 October 1965 on the charge of forgery and uttering. 
On the second count in case No. 11747, and on both counts in case 
No. 11748, and on both counts in case No. 11749, and on the first 
two counts in case S o .  11751, the trial judge ordered that on each 
one of these counts defendant be imprisoned in the State's prison for 
a term of 10 years, the sentence on each one of these counts to run 
concurrently with the sentence impoped on defendant on the first 
count in case No. 11747. 

From the judgments, defendant appealed to the Supreme Court. 
Before the appeal was perfected, Richard 0. Gamble was appointed 
substitute judge of the city court of Raleigh, North Carolina, and 
has taken the oaths of office. Consequently, the court allowed him to 
withdraw as counsel for defendant, and appointed Sheldon L. Fogel, 
a member of the Wake County Bar  Association, to serve as counsel 
for defendant on the appeal to the Supreme Court. 
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Attorney General T. W. Bruton and Staff Attorney Theodore C. 
Brown, Jr., for the State. 

Sheldon L. Fogel for defendant appellant. 

PER CURIAM. Defendant has one assignment of error that  the 
judgment of imprisonment of the court on each count of each bill of 
indictment was excessive, and violates the constitutional prohibition 
against cruel or unusual punishment. A violation of G.S. 14-119 is 
a felony, and the statute provides that  the punishment shall be im- 
prisonment for not less than four months nor more than ten years, 
or by a fine in the discretion of the court. A violation of G.S. 14-120 
is a felony, and the statute provides that  the person so offending 
shall be imprisoned for not less than four months nor more than 
ten years. A violation of G.S. 14-54 is a felony, and the statute pro- 
vides for a violation thereof imprisonment for a term of not less 
than four months nor more than ten years. When punishment does 
not exceed the limits fixed by the statute, i t  cannot be considered 
cruel and unusual punishment in a constitutional sense. S. v. Stubbs, 
266 N.C. 295, 145 S.E. 2d 899; S. v. Whaley, 263 N.C. 824, 140 S.E. 
2d 305; S. v .  Welch, 232 N.C. 77, 59 S.E. 2d 199; S. v. Stansbury, 
230 N.C. 589, 55 S.E. 2d 185. 

Defendant further contends in his brief as follows: The sentences 
imposed on the forgery and uttering charges in the three indict- 
ments are excessive in view of the relatively small amounts of the 
checks involved. The General Statutes of North Carolina divide the 
crime of larceny into two degrees, one a misdemeanor, where the 
larceny or receiving of stolen goods is of a value of less than $200, 
and that  in the case of forgery or uttering an analogy should be 
drawn; and that, in view of (2.8. 14-72 dividing larceny into two 
degrees, punishment for forgery of a sum less than $200 should like- 
wise be considered as a misdemeanor. This contention is untenable, 
for the very simple reason that  the Court has no power to amend 
an Act of the General Assembly. 

The second count in case No. 11751, to which defendant pleaded 
guilty, charges simply the larceny of certain designated personal 
property of the value of $129 and does not specify the name of the 
owner. The plea of guilty to this count was a plea of guilty to a 
misdemeanor. S. v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. Imprison- 
ment on this larceny count for ten years is excessive and not au- 
thorized by G.S. 14-72. The sentence on the larceny count is reversed 
and vacated. 

The trial judge ordered that  Wake County, pursuant to the pro- 
visions of G.S. 15-4.1, pay the costs of providing for the defendant's 
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counsel a trial transcript, and that  the County pay the costs of 
mimeographing the case on appeal and defendant's brief. 

Affirmed as to all the judgments, exc,ept the judgment on the 
larceny count which is reversed and vacated. 

MOORE, J., not sitting. 

STATE v. SARBH WHITTED. 

(Filed 20 April, 1966.) 

Infants 3 7- 
Where the warrant charges defendant with using a minor to assist her 

in the sale of illicit liquor, but the evidence shows only that the minor 
was used to carry nontaspaid liquor from zt neighboring shed to defendant's 
house, without any finding that defendant sold illicit liquor on the occa- 
sion in question, is insufficient to support the particular offense charged 
in the warrant, and judgment of nonsuit should have been entered. 

MOORE, J., not sitting. 

APPEAL by defendant from Bailey, J., November 1965 Assigned 
Criminal Session of WAKE. 

Criminal prosecution on a warrant charging that defendant, on 
or about August 24, 1965, "did wilfully contribute to the delinquency 
of Donald Lee Whitted, a minor, age 12, in that she used him to as- 
sist her in the sale of illicit liquor," tried de novo in the superior 
court after appeal by defendant from conviction and judgment in 
the Domestic Relations Court of Wake County. Upon return of a 
verdict of guilty as charged, judgment imposing a prison sentence 
was pronounced. Defendant excepted and appealed, assigning as er- 
ror, inter alia, the denial of her motion for judgment as in case of 
nonsuit. 

Attorney General Bruton alzd Assistant Attorney General Good- 
w y n  for the State. 

George M .  Anderson and E .  R a y  Briggs for defendant appellant. 

PER CURIAM. A Raleigh Police Officer was the only witness. He  
testified that  defendant and Donald Lee Whitted, defendant's 
twelve-year-old grandson, lived a t  708 Carroll's Alley. He  also tes- 
tified to observations made by him on August 24, 1965, about 9:00 
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p.m., when he and other officers had taken a position "across a 
branch about 25 to 30 feet from the back of the house a t  708 Car- 
roll's Alley." He  also testified to the result of the search some 45-55 
minutes later of the shed a t  the rear of 710 Carroll's Alley and of 
the house a t  708 Carroll's Alley and of the person of Donald. 

Conceding, without deciding, the circumstantial evidence on 
which the State relied was sufficient to support a finding that Donald 
left 708 Carroll's Alley, went to the shed in back of 710 Carroll's 
Alley and got two half-gallon jars of nontaxpaid (illicit) liquor from 
the shed and brought them back to 708 Carroll's Alley and handed 
them to defendant, the evidence was insufficient, in our view, to sup- 
port a finding that defendant sold illicit liquor and "used (Donald) 
to assist her in the sale" thereof, the only accusation in the warrant 
as to the way and manner in which she wilfully contributed to the 
delinquency of Donald. 

Since the evidence relates solely to what occurred on said occa- 
sion on August 24, 1965, and is insufficient to support the particular 
offense charged in the warrant, the court's denial of defendant's 
motion for judgment as in case of nonsuit constitutes reversible er- 
ror. 

Reversed. 

MOORE, J., not sitting. 

STATE v. HARRY EDWARD PINDELL. 

(Filed 20 April, 1966.) 

APPEAL by defendant from Bailey, J., December Criminal Ses- 
sion 1965 of WAKE. 

The defendant, Harry Edward Pindell, along with three other 
persons, was charged in a bill of indictment with the felonious 
breaking and entering of the Raleigh Loan Office on 5 August 1965, 
which business establishment is owned by Isadore Golden. I n  a 
second count in the bill of indictment the defendant and others 
were charged with the larceny of certain itemized articles of mer- 
chandise owned by Isadore Golden, trading as Raleigh Loan Office, 
of the value of $2,000. 

The jury returned a verdict of guilty as charged. From the judg- 
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ments imposed on the respective counts the defendant appeals, as- 
signing error. 

Attorney General Bruton and Deputy  Attorney General Moody 
for the State.  

Earle R. Purser for defendant. 

PER CURIAM. The defendant assigns as error the failure of the 
court below to sustain his motion for judgment as of nonsuit inter- 
posed a t  the close of the State's evidence and renewed a t  the close of 
all the evidence. The State's evidence was sufficient to require the 
submission of the charges of breaking and entering and larceny to 
the jury. This assignment of error is overruled. 

The remaining assignments of error have been carefully exam- 
ined and in our opinion they present no prejudicial error. I n  the 
trial below we find 

No error. 

MOORE, J., not sitting. 

I?. JOHN WARD, PLAINTIFF, V. KOLJlAN K4NUFACTURING COJIPAKY ; 
JOHN L. HEALY ; C. A. DUBBE ; ED. I?. BURG ; PA4TRICK J. HEALY ; 
F. N. KOLBERG; MRS. F. N. KOLBERG; AND MRS. BLASCHE ZET- 
TERLUND, EXECUTRIX, DEFENDANTS. 

(Filed 4 May, 1966.) 

1. Process 5 9- 
Where notice of the levy is served upon the garnishee promptly and 

publication of the notice is timely made in a newspapr, the fact that the 
affidavit of the printer is not made within the time prescribed is not suffi- 
cient to jnst i f~ defendants' motion to dismiss. 

2. Garnishment 5 1- 
In order for a debt to be subject to garnishment, the garnishee must 

hare such residence or agency within this State as  to render it anleimhle 
to the process of our courts, and the party against whom garnishment is 
laid must have the right to sue the garnishee in this State, and it must 
appear that the situs of the debt is in this State. 

3. Same; Process 5 9- 
Findings that the garnishee n-as a domesticated corporation, that it owed 

a debt, evidenced by a note, to a foreign corporation, that the note was as- 
signable to the stockholders of the foreign corporation, that the foreign 
corporation owed a debt to plaintiff, that plaintiff, in his suit against the 
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foreign corporation, duly garnished the debt and by amendment had the 
individual stockholders of the foreign corporation made parties, warrant 
the court in denying defendants' motion to dismiss for want of jurisdiction. 

4. Appearance S % 

Since the enactment of G.S. 1-134.1, motion to dismiss for want of juris- 
diction does not waive defendants' objections upon procedural grounds. 

MOORE, J., not sitting. 

APPEAL by defendants from Copeland, S.J., March 7, 1966 Non- 
Jury Civil Session, WAKE Superior Court. 

The plaintiff instituted this civil action in the Superior Court 
of Wake County on July 9, 1965, by filing affidavit for service of 
process by publication of notice to the defendants, all of whom are 
nonresidents of Korth Carolina. The plaintiff seeks to obtain juris- 
diction over the defendants by attachment and garnishment of debts 
due the defendants by Athey Products Corporation, chartered in 
Illinois but domesticated in North Carolina where all of its officers 
reside and where the major part of its property is located and its 
business transacted. After the publication of the notice to the de- 
fendants and the service of the garnishment proceedings on Athey, 
the defendants entered special appearances and moved to dismiss 
the cause for lack of jurisdiction over either the defendants or the 
cause of action. 

The allegations of the complaint in short summary are as here 
stated: F. John Ward, the plaintiff, is a resident of Minnesota. The 
defendant Kolman Manufacturing Company is a South Dakota 
corporation. The individual defendants are all of the officers and 
shareholders of the corporate defendant. All reside in Sioux Falls, 
South Dakota. 

On April 23, 1964, the defendant corporation entered into a 
written agreement with the plaintiff, F. John Ward, whereby he be- 
came the exclusive agent of the corporation "for the sale of all or 
part of the stock or assets of Kolman Manufacturing Company." 
The contract was entered into a t  the home office of the corporation 
in South Dakota. It provided for con~missions to be paid to Ward 
according to a graduated scale: One per cent of the sale price up to 
two million dollars; 20 per cent of the next $300,000.00; 22% per 
cent of the next $200,000.00; 30 per cent of the excess over $2,- 
500,000.00. 

As a result of the plaintiff's effort, on October 1, 1964, Athey 
Products Corporation, chartered in Illinois, agreed to purchase all 
of the assets of Kolman. The sale included the right to use and sell 
machines made under a designated U. S. patent. The plaintiff's 
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commission amounted to $142,168.74. That amount is due, subject 
to a credit of $50,000.00 and certain other small adjustments de- 
pending on the amount of cash paid, to be paid a t  the closing of the 
transaction. The foregoing commissions are now due, or past due, 
and are unpaid. 

Attached to the complaint as exhibits are: (1) The letter and 
acceptance ~vhich constitute the contract between the plaintiff and 
Kolman. All officers and stockholders of the corporation approved 
the contract. (2) The purchase agreement between Athey Products 
Corporation and Kolman Manufacturing Company. By the purchase 
agreement Athey acquired all the assets and property of Kolman, 
agreed to assume all its obligations and to pay $440,000.00 cash a t  
closing, $200,000.00 in cash on February 1, 1965, and to execute and 
deliver to Kolman its note for $850,000.00, payable in nine equal 
annual installments. The purchase agreement recites that  F. John 
Ward has acted as broker for Kolman "and that  i t  (Kolman) will 
indemnify and save harmless Athey against . . . all clain~s and 
liabilities arising from F. John Ward . . ." 

The court conducted a hearing on the motion to dismiss based 
upon the pleadings and affidavits. The court found that neither the 
corporate defendant nor any of the individual defendants have ever 
done any business or lived in North Carolina. Service on the de- 
fendants was made by publication pursuant to G.S. 1-99.2. The 
jurisdiction of the court to hear and render judgment upon the 
cause of action alleged is predicated solely upon the attachment of 
defendants' property pursuant to garnishment proceedings, notice 
and levy thereunder were served upon the Athey Products Corpora- 
tion which filed answer, admitted its indebtedness to Kolman as of 
February 1, 1965, in the principal sum of $755,555.56 due by note. 
The note stipulated it  may be assigned a t  any time to the stock- 
holders of Kolman under a plan of liquidation. On February 26, 
1965, Athey '(received notice which was construed as an assignment 
of said note to the stockholders of Kolman, . . . payments to be 
made to the Trust Department, Northwestern National Bank, Sioux 
Falls, South Dakota," pursuant to an escrow agreement between the 
stockholders of Kolman and the bank. The court further found: 
"Athey presently owns no property and conducts no business in the 
State of Illinois. All of its officers reside in Wake County, North 
Carolina." Two-thirds of its physical assets are located here. Athey 
maintains its principal office and place of business a t  its plant in 
Raleigh, North Carolina. Though chartered in Illinois, i t  transacts 
its business in this State where it  is duly domesticated. 

The court concluded: (1) "Athey Products Corporation is in- 
debted to the defendants in the amount set forth in . . . the 
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Findings of Fact." (2) Such debts have a situs in North Carolina. 
(3) The defendants could bring suit in Korth Carolina against 
Athey Products Corporation to enforce the collection of such debts 
which have been brought within the jurisdiction of the court by the 
complaint, garnishment proceeding, and the publication of the  
notices as the law requires. Upon the findings and conclusions, Judge 
Copeland entered an order denying the motion to dismiss. The de- 
fendants excepted and appealed. 

Poyner, Geraghty, Hartsfield & Townsend by John Q. Beard for  
plaintiff appellee. 

Purrington, Joslin, Culbertson & Sedberry by William Joslin for 
defendant appellants. 

HIGGINS, J. Both the corporation and the individual defend- 
ants base their motions to dismiss upon these grounds: (1) The 
"property" the plaintiff attempts to attach is a note executed by an  
Illinois corporation (Athey) payable to and held by a South Da-  
kota corporation (Kolman) under a contract made in South Da-  
kota, to be performed there. (2) The note has been assigned t o  
the individual defendants who also reside in South Dakota. (3) 
The situs of the note is not in North Carolina and the n'orth Car- 
olina court cannot acquire jurisdiction either of the note or of the  
defendants. The defendants' motions to  dismiss do not challenge 
the court's findings of fact or its order on any ground except lack 
of jurisdiction. The court has undertaken to acquire jurisdiction of 
the indebtedness and deal with the defendants' interest in it. Since 
the defendants are non-residents and not personally served, in per- 
sonam judgments cannot be rendered against them. The court must 
act upon their property rights but can do so only if the property 
is in the court's custody. Church v. Miller, 260 N.C. 331, 132 S.E. 
2d 688. 

I n  their brief the defendants argue that the affidavit of the news- 
paper showing the publication of the notice, and the sheriff's en- 
dorsement and return showing the levy in the garnishment proceed- 
ing, were not timely filed as the law required. The record, however, 
shows the sheriff served the notice of the levy upon the garnishee 
(Athey) promptly and tha t  the affidavit of the printer, though made 
late, nevertheless shows timely publication of the notice in the  
newspaper. After the court acquired control of the debt by the gar- 
nishment order, the objections are not sufficient to justify a motion 
to dismiss. Jenette v. Hovey, 182 N.C. 30, 108 S.E. 301; Mills v. 
Hansel, 168 N.C. 651, 85 S.E. 17. The court has power, in its dis- 
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cretion, to allow amendments. Thrush v. Thrush, 245 N.C. 63, 94 
S.E. 2d 897. 

The plaintiff filed his original complaint against the corporation 
alone. When i t  appeared there was, or might be an attempt to dis- 
solve the corporation and require Athey, under the terms of the note 
to pay the amount due to the shareholders rather than to the cor- 
poration, the plaintiff amended his complaint, making the stock- 
holders defendants. The condition of the record indicates tha t  Athey 
owes the note, either to the Kolman corporation or to its stock- 
holders. The plaintiff seeks to  have the interests of both before the 
court so that  the garnishee may be ordered to pay to the plaintiff 
rather than to Kolman or its stockholders. This case is now in the 
pleading stage. When the facts are developed in the trial, one or 
both of the defendants may be found to have an interest in the 
debt of which the note is but evidence. Both the corporation and 
the individual stockholders signed the agreement to pay the plain- 
tiff. Garnishment is a proper ancillary remedy by which to discover 
intangible property rights and subject them to attachment. 

In  order to subject a debt to garnishment and to give the court 
jurisdiction to  act with respect thereto, "(T)hree things should oc- 
cur: ( a )  The corporation who is the garnishee in this case must 
have such a residence and agency within the State as renders i t  
amenable to the process of the court; (b) the principal defendant, 
who is the plaintiff's debtor, must himself have the right to sue the 
garnishee, his debtor, in this State for the recovery of the debt; (c) 
i t  must appear tha t  the situs of the debt is in this State." Goodwin 
v. Claytor, 137 W.C. 224, 49 S.E. 173. 

The facts found by Judge Copeland, and which are not chal- 
lenged, fully justify him in denying the motion to dismiss. Accord- 
ing to the allegations of the complaint, the defendants owe the 
plaintiff. Athey, the garnishee, owes the defendants. The garnishee 
is located in Raleigh where the defendants could sue on the debt. 
All requirements discussed in Goodwin are present. 

The defendants fail to make objection in the court below upon 
procedural grounds but relied exclusively upon the lack of jurisdic- 
tion. Since the enactment of G.S. 1-134.1, challenge on other grounds 
would not waive the objection to jurisdiction. Finch v. Small Busi- 
ness Administration, 252 N.C. 50, 112 S.E. 2d 737. Conceding, but 
not deciding, tha t  the defendants may raise procedural objections 
for the first time in this Court, nevertheless me have examined the 
grounds argued in the brief. We do not discover in this voluminous 
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record anything which would justify dismissing the action. The de- 
fendants will have time to answer. 

Affirmed. 

MOORE, J., not sitting. 

(Filed 4 May, 1966.) 

1. Constitutional Law § 24- 
Notice and an opportunity to be heard are a fundamental requirement 

of due process, and while service of original process constitutes notice of 
subsequent regular proceedings in the trial court a t  term, such service 
cannot constitute notice of a final order entered by the clerk prior to the 
time allowed for filing answer. Constitution of North Carolina, Art. I, $ 
17; Fourteenth Amendment to the Federal Constitution. 

2. Eminent  Domain 5 7a- 
The constitutional requirements of notice and an opportunity to be 

heard apply to conden~nation proceedings. 

3. Statutes  § 4- 
If a statute is susceptible to two interpretations, one constitutional and 

the other unconstitutional or involving serious doubt as  to constitution- 
ality, the former interpretation will be adopted. 

4. Eminent  Domain § 7 a c  
In a special proceeding by a municipality to condemn an interest in land, 

the summons together with a copy of the petition must be served a t  least 
ten days prior to the hearing upon all persons whose interests are to be 
affected, G.S. 14-12, and the court must hear proof and allegations of the 
respective parties and order the appointment of appraisers only in the 
event no sufficient cause is shown against granting the petition, G.S. 40-16, 
and ten days' notice of the meeting of the commissioners must be given to 
the land owner, G.S. 40-17. The statutes do not contemplate a mere per- 
functory proceeding but are designed to give the land owner notice and a n  
opportunity to be heard. 

5. Same- 
After service of summons and petition for the condemnation of an e a s e  

ment upon defendant, but prior to the time extended for the filing of an- 
swer to the petition, the clerk appointed appraisers who met and filed 
their report some nine days before defendant was required to answer, 
and final judgment was entered thereon, all without notice to defendant. 
Held: Defendant land owner was not given notice and an opportunity to 
be heard as required by fundamental law, and therefore his motion to set 
aside the judgment of confirmation may not be denied on the ground that 
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no exception to the commissioners' report was filed within twenty days. 
G.S. 40-19. 

6. Appeal and Error § 40- 

The rule that a new trial will not be granted when there is no reason- 
able probability that the result would be materially affected does not apply 
when appellant is seeking to set aside a final judgment on the ground 
that it  was entered without any hearing whate~er. 

7. Eminent Domain § 2- 

The laying by a city of a water main or sewer line in the right of way 
of a State highway is an additional burden upon the fee, and the owner of 
the fee is entitled to just compensation for the additional easement, less 
benefits to his property resulting from construction of the proposed im- 
provemen ts. 

MOORE, J., not sitting. 

APPEAL by defendant from Gambill, J., 8 November 1965 Civil 
Session of RANDOLPH. 

On 14 April 1965, the city of Randleman instituted a special 
proceeding before the Clerk of the Superior Court of Randolph 
County for the purpose of acquiring "rights-of-way, privileges or 
easements for the construction and operation of sewer and/or water 
lines" across two tracts of land which the city alleges are owned by 
the defendant in fee simple and which i t  describes by metes and 
bounds in its petition. The proposed rights-of-way or easements are 
described by metes and bounds in the petition and are located en- 
tirely within the right-of-way of North Carolina State Highway KO. 
2133. The city seeks permanent easements. It alleges in its petition 
that  i t  has been unable to negotiate with the defendant concerning 
the purchase of such rights-of-way and easements and that  the 
same can not be purchased for a reasonable price. The petition al- 
leges that  the Board of Alderrnen of the city has ordered that  the 
said rights-of-way and easements be acquired by condemnation in 
accordance with the laws of the State. The prayer of the petition is 
that  commissioners of appraisal be appointed to view the premises, 
"hear the proof and allegations of the parties," determine the com- 
pensation, if any, which ought to be made by the city to the defend- 
ant,  and report to the court to the end that  the said rights-of-way 
and easements may be condemned for the use of the city upon com- 
pensating the defendant as provided by law. 

Upon application by the defendant, the clerk entered an order 
extending her time for filing an anstver through 14 M a y  1965. On 
that  date she filed her answer. In  it she admits the right of the city 
to acquire by condemnation the easements sought in the petition, 
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but alleges tha t  the city has refused to pay her just compensation 
therefor. The prayer of the answer is that  the defendant be awarded 
just compensation for the taking of her land, which she alleges is 
$2.00 per running foot for the total length of the easements sought. 

In  the meantime, on 28 April 1965, the clerk issued a n  order 
appointing commissioners to appraise the property proposed to be 
taken. This order directed the comrnissioners to hold their first 
meeting in the office of the clerk a t  10:OQ a.m. on 28 April 1965, the 
date of their appointment. It further ordered the commissioners to  
view the premises, "hear the proofs and allegations of the parties, 
if any, and reduce the testimony, if any is taken by them, to writing, 
and after the testimony is closed, * * * ascertain and determine 
the conlpensation which ought justly to be made by the City of 
Randleman to the party owning or interested in said real estate." 
The order further directed the commissioners to report to the court 
within ten days from the date of the order. 

The commi~sioners filed their report with the clerk on 5 &fay 
1965, this being nine days before the expiration of the time allowed 
the defendant to answer the petition and before the filing of her 
answer. The report states tha t  the comnlissioners met a t  10:OO a.m. 
on 28 April 1965 in the office of the clerk and, having first been duly 
sworn, "subsequently visited the premises of the defendant, and 
after taking into full consideration the quality and quantity of the 
land involved, and all inconveniences likely to result to the defend- 
ant  from the condemnation of said rights-of-way, privileges or ease- 
ments across the same," assessed the defendant's damages a t  $ -4-, 
and estimated tha t  the special benefits which the defendant would 
receive from the construction of the proposed sewer and water lines, 
or both, mould be $7,500. 

On 12 July 1965, the clerk entered judgment confirming the re- 
port of the commissioners, granting the city perpetual rights-of-way, 
privileges and easements as prayed for in the petition, and adjudg- 
ing that  the dcfendant is not entitled to receive anything as  dam- 
ages. The judgment of the clerk states that  the court found as  a 
fact tha t  more than 20 days had expired since the filing of the re- 
port of the commissioners and no exceptions or objections thereto 
had been filed or made. 

On 19 July 1965, the defendant filed a motion before the clerk 
that  the judgment of the clerk be set aside, that  new con~n~issioners 
be appointed and that the dcfendant be allowed to present evidence 
a t  a hearing before the commissioners. In support of the motion, the 
defendant asserts that  her receipt of a copy of this judgment of 12 
July 1965 "was the first information or notice of any proceedings 
that  the landowner or the landowner's attorney had concerning this 
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matter since filing the answer May 14, 1965." She asserts tha t  she 
was never notified of the appointment of the commissioners or of 
their meeting or of the filing of their report. She contends that she 
is entitled to notice of the meeting of the co~ninissioners in order 
that  she may present evidence to them and be represented by counsel. 

The motion to set aside the judgment was overruled by tlie clerk 
on the ground tha t  "no exceptions have been filed by the defendant 
to the report of the commissioners duly filed on April 5 ,  [sic] 1965," 
and that  no sufficient evidence was introduced and no sufficient show- 
ing was made to justify the setting aside of the judgment. 

To these rulings by the clerk the defendant excepted and ap- 
pealed. The matter then came on for hearing before the judge, who 
found the facts above summarized, and also found that  the defendant 
was given no "additional notice" of the meeting of the coinmission- 
ers or of the filing of their report. The court, being "of the opinion 
that even if technical error was comn~itted there is no reasonable 
probability that any additional appraisals, hearings, or trials in 
this connection 11-ould result in any rccovery on the part  of tlie de- 
fendant," disinissed the appeal from the clcrk and refused to allow 
the motion of the defendant that  she be permitted to examine the 
three commissioners, the clerk and the city attorney. From this 
order the defendant appeals to this Court. 

Ottwny Burton for defendant appellant. 
L. T .  Hmnmond,  ST., for petitioner appellee. 

LAKE, J. As long ago as Hanzilton v. A d a m ,  6 N.C. 161, Hall, 
J., speaking for the Court, said: 

"It  is a principle never to be lost sight of, tha t  no person 
should be deprived of his property or rights without notice and 
an opportunity of defending them. This right is guaranteed by 
the Constitution [i.e., the Constitution of North Carolina]. 
Hence i t  is that  no court will give judgment against any person 
unless such person have an opportunity of showing cause against 
it. A judgment entered up otherwise would be a mere nullity." 

As recently as L21cJIillan v. Robeson C o ~ i n t y ,  262 N.C. 413, 137 
S.E. 2d 105, Rodman, J., speaking for the Court, said: 

" 'The lam of the land' and 'due process of law' provisions 
of the North Carolina and U. S. Constitutions require notice 
and an opportunity to be heard before a citizen may be de- 
prived of his property." 

Speaking more specifically of condemnation proceedings, Adams, 
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J., speaking for the Court, in Highway Commission v. Young, 200 
N.C. 603, 158 S.E. 91, said: 

"The due process clause is not violated by failure to give 
the owner of property an opportunity to be heard as to the 
necessity and extent of appropriating his property to public 
use; but i t  is essential to due process that  the mode of deter- 
mining the compensation to be paid for the appropriation be 
such as to afford the owner an opportunity to be heard." 

Again, in McLean v. McLean, 233 N.C. 139, 63 S.E. 2d 138, 
Devin, J. ,  later C.J., speaking for the Court and quoting from 
Mullane v. Central Hanover Bank & Trust Company, 339 U.S. 306, 
94 L. Ed. 865, said: 

"An elementary and fundamental requirement of due process 
in any proceeding which is to be xcorded finality is notice rea- 
sonably calculated, under all the circumstances, to apprise in- 
terested parties of the pendency of the action and afford them 
an opportunity to present their objections." 

I n  Collins v. Highway Commission, 237 K.C. 277, 74 S.E. 2d 709, 
this Court affirmed an order of the superior court judge which dis- 
missed an appeal from a judgment of the clerk confirming the re- 
port of commissioners in a condemnation proceeding. The decision 
of this Court was that, since the appellant's attack upon the judg- 
ment of the clerk was for irregularity therein, the question should 
have been presented by a motion in the cause and not by an appeal. 
I n  a scholarly and detailed opinion, Ervin, J., speaking for the 
Court, said: 

"The notice required by these constitutional provisions 
[North Carolina Constitution, Art. I, 8 17; United States Con- 
stitution, Fourteenth Amendment] in such proceedings [judicial 
proceedings in a North Carolina court] is the notice inherent in 
the original process whereby the court acquires original juris- 
diction, and not notice of the time when the jurisdiction vested 
in the court by the service of the original process will be exer- 
cised. 12 Am. Jur., Constitutional Law, 3 594. +After the court 
has once obtained jurisdiction in a cause through the service of 
original process, a party has no constitutional right to demand 
notice of further proceedings in the cause." 

The opinion by Ervin, J .  then continues as follows: 

"The law does not require parties to abandon their ordinary 
callings, and dance 'continuous or perpetual attendance' on a 
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court simply because they are served with original process in a 
judicial proceeding pending in it. Blue v. Blue, 79 N.C. 69. The 
law recognizes tha t  i t  must make provision for notice additional 
to that  required by the law of the land and due process of law 
if i t  is to be a practical instrument for the administration of 
justice. For this reason, the law establishes rules of procedure 
admirably adapted to secure to a party, who is served with 
original process in a civil action or special proceeding, an op- 
portunity to be heard in opposition to steps proposed to be taken 
in the civil action or special proceeding where he has a legal 
right to resist such steps and principles of natural justice de- 
mand that  his rights be not affected without an opportunity 
to be heard." 

It was then observed in tha t  case that  the rule respecting procedural 
notice had been disregarded. 

We reserve for another occasion a decision upon the question of 
whether Article I, § 17, of the Constitution of North Carolina, or 
the Due Process Clause contained in the Fourteenth Amendment to 
the Constitution of the United States, would be violated by statutes 
establishing condemnation procedures which require no notice save 
that given by service of the original process in the special proceed- 
ing and which permit the appointment of commissioners, their meet- 
ing, the determination by them of the value of the property taken, 
the ~nalting by them of their report to the clerk, and, in absence of 
exceptions by the landowner, the entry of a final judgment by the 
clerk, all without notice to the landowner. As in the Collins case, 
this question is not now before us. 

If a statute is susceptible of two interpretations, one constitu- 
tional and the other not, the former will be adopted. Finance Co. v. 
Leonard, 263 N.C. 167, 139 S.E. 2d 356; Nesbitt v. Gill, 227 N.C. 
174, 41 S.E. 2d 646. Even to avoid a serious doubt as to constitu- 
tionality, the rule is the same. ~Yational Labor Relations Board v. 
Jones 15 Laughlin Steel Corporation, 301 U.S. 1, 57 S. Ct.  615, 81 
L. Ed. 893, 108 A.L.R. 1352; 16 Am. JUT. 2d, Constitutional Law, § 
146. 

Chapter 40 of the General Statutes confers the right of eminent 
domain upon municipalities operating water and sewer systems. If 
such corporation is unable to agree with a landowner for the pur- 
chase of land i t  needs for such purpose, i t  may acquire the land, or 
an easement therein, by following the procedure there set forth. G.S. 
40-12 provides that  the municipality may present a petition to the 
clerk praying for the appointment of commissioners of appraisal. 
A summons, as in other cases of special proceeding, must be served, 
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together with a copy of the petition, upon all persons whose interests 
are to be affected by the proceeding "at least ten days prior to the 
hearing of the same by the court." IEmphasis added.] G.S. 40-16 
provides that any person whose interests are to be affected may 
answer the petition, show cause against the granting of its prayer, 
and disprove any of the facts alleged therein. It further provides 
that the court "shall hear the proofs and allegations of the parties, 
and if no sufficient cause is shown against granting the prayer of the 
petition, i t  shall make an order for the appointment of three dis- 
interested and competent freeholders * " * and shall fix the time 
and place for the first meeting of  the commissioners." [Emphasis 
added.] 

It is apparent that these statutes do not contemplate a perfunc- 
tory proceeding, leading automatically to the granting of the peti- 
tion. They do not contemplate a landowner standing helpless be- 
fore the demand of a unit of government. He  may deny any of the 
allegations in the petition and is entitled to a hearing before com- 
missioners are appointed to appraise the damages he will sustain if 
his property is taken. "The implication is plain that  the clerk is to 
hold the hearing on the challenge only after notice to  the parties." 
Collins v. Highway Commission, supra. "A party in court is fixed 
with notice of all orders and decrees taken a t  term, for i t  is his duty 
to be there in person or by attorney; but he is not held to have 
notice of orders out of term; nor of orders before the clerk." [Em- 
phasis added.] State u. Johnson, 109 N.C. 852, 13 S.E. 843. All mo- 
tions made before the clerk, other than those grantable as a matter 
of course or those specifically provided for by law, require notice to 
the parties affected thereby. I n  R e  Drainage District, 254 N.C. 155, 
118 S.E. 2d 431; Collins v. Highway Commission, supra. 

The record in the present proceeding does not show any notice 
to the defendant of any such hearing by the clerk or of the order of 
the clerk appointing the commissioners and fixing the time for their 
first meeting. On the contrary, such order was issued 28 April 1965, 
sixteen days before the defendant was required to  answer and did 
answer the petition. 

G.S. 40-17 provides that  whenever the commissioners meet, ex- 
cept by the appointment of the court or pursuant to an adjournment, 
"they shall cause ten days notice of such meeting to be given to the 
parties who are to be affected by their proceedings, or their attorney 
or agent." [Emphasis added.] This section requires that  the commis- 
sioners view the premises, "hear the proofs and allegations of the 
parties, and reduce the testimony, if any is taken by them, to writ- 
ing." [Emphasis added.] They are then required to determine the 
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compensation which ought to be paid and to report the same to the 
court within ten days. Clearly, this statute contenlplates notice to 
the landowner of the meeting of the conlmissioners a t  which they 
are to "hear" his proofs and allegations. 

If the landowner be given notice of tlie hearing before the clerk, 
this would, no doubt, be sufficient to charge him with notice of an  
order entered by the clerk, a t  such hearing, appointing commis- 
sioners and fixing the time and place for their first meeting. I n  
turn, this would charge him with notice of actions of the commis- 
sioners a t  such first meeting, including the adjournnlent of such 
meeting to another time and place. In the record before us there is 
no showing of any notice of any of these actions. On the contrary, 
the clerk appointed the coininissioners by an order entered 28 April 
1965 and they met, pursuant to his order, in his office a t  1 0 : O O  a.m. 
the same day. This was sixteen days prior to the time when the de- 
fendant was required to answer and did answer the complaint. 

The clerk ordered the co~nniissioners to "view tlie premises de- 
scribed in the petition, hear the proofs and allegations of the parties, 
if any, and reduce the testimony, if any is taken by them, to writ- 
ing, and after the testimony is closed," to determine the compensa- 
tion to be paid and to report the same to the court within ten days. 
The report of the cominissioners ~ v a s  filed 5 Alay 1965. This was 
nine days before the defendant was requircd to answer the city's pe- 
tition. No notice of the findings of the conin~issioners or of their re- 
port to the clerk was given to the defendant. 

Furthermore, the report does not show compliance with the order 
of the clerk. It simply states tha t  the coinmissioners met on 28 
April 1965 a t  1 0 : O O  a.m. in the office of the clerk and "subsrquently 
visited the premises of the defendant, and after taking into full 
consideration the quality and quantity of the land invoIved, and all 
inconveniences likely to result to the defendant from the condenma- 
tion of said rights-of-way," asserted the dainages a t  zero. I t  does 
not purport to show any hearing by the cominissioners of "the proofs 
and allegations of the parties," as rcquired both by the statute and 
by the order of the clerk. 

G.S. 40-19 gives the landowner the right to file exceptions to 
the report of the con~iniwioners within twenty days after the report 
is filed. He  is entitled to be heard upon these exceptions. 

This statutory procedure is designed to provide to the landowner 
a fair determination of his damages. It mould be converted into a 
farce if i t  were construed to permit the clerk to appoint commis- 
sioners, the commissioners to meet, to determine the damages and 
report the same to the clerk, and the clerk twenty days later to 
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enter a final judgment, all with no notice whatever to the land- 
owner, other than the original summons in the proceedings, and all 
before the time for filing his answer, as extended by the clerk, ex- 
pired. 

I n  her motion in the cause, before the clerk, to set aside the 
judgment of confirmation, the defendant states that  "the first in- 
formation or notice of any proceeding that  the landowner or the 
landowner's attorney had concerning this matter since filing the 
answer May 14, 1965" was the receipt of a copy of the judgment of 
confirmation. The motion, which was promptly filed thereupon, was 
denied by the clerk upon the ground that more than twenty days had 
expired since the filing of the report and no exception to the report 
had been filed. 

I n  Gatling v. Highway Commission, 245 N.C. 66, 95 S.E. 2d 131, 
the facts were quite similar. Speaking for the Court, Winborne, C.J., 
said : 

"If notice of the meeting, a t  which the report was signed, 
had been given to the parties, petitioner would have known of 
it. Hence in absence of notice it  may not be held that  petitioner 
failed to file his exceptions within twenty days after the re- 
port was filed." 

It is true that  new trials are not granted on account of mere 
technical error when there is no reasonable probability that the re- 
sult of a new trial would be materially different. Johnson v. Heath,  
240 N.C. 255, 81 S.E. 2d 657; Freeman v. Preddy, 237 N.C. 734, 76 
S.E. 2d 159; Call v. Strozid, 232 N.C. 478, 61 S.E. 2d 342. However, 
the defendant is not asking for a new hearing. She has had no hear- 
ing a t  all. This is not a technical error.. This is a denial of a funda- 
mental right. 

We are not unmindful of the fact that, according to the petition, 
the city proposes to lay the sewer and water lines in the right-of- 
way of a state highway. The city alleges, in its petition, that  the 
defendant is the owner of the fee in this land. As such, she is entitled 
to just compensation for an additional burden beyond that  of the 
original easement for the highway. Grimes v. Power Co., 245 N.C. 
583, 96 S.E. 2d 713; Rouse v. City  of  Kinston, 188 N.C. 1, 123 S.E. 
482. The laying of a water main or sewer line in the right-of-way 
of a highway is an additional burden upon the owner of the fee. 
Rouse v. Kinston, supra. Of course, in determining the compensation 
to be paid to the landowner, account must be taken of benefits to 
his property from the construction of the proposed improvement. 

I n  affirming the clerk's denial of the motion to vacate the judg- 
ment of confirmation, the court below said that  there is no reason- 
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able probability that  any additional appraisals, hearings, or trials 
would result in any recovery on the part  of the defendant. Under 
the statutes, that  is not for the court below or for us to determine. 
That  can be determined only by coinmissioners who are appointed 
after the notice and hearing contemplated by G.S. 40-16 and who 
thereupon proceed as directed by G.S. 40-17. 

The motion in the cause to set aside the judgment confirming 
the report of the commissioners should have been allowed. The mat- 
ter should thereupon be remanded to the clerk for a new appoint- 
ment of commissioners and for a determination by them of the de- 
fendant's damage, if any, and a report by them to the clerk, all a s  
provided in G.S. 40-17. 

Since the answer, which has now been filed, does not deny the 
right of the city to acquire the desired easements by condemnation 
and raises no issue save tha t  of just compensation, the only matter 
to be determined by the clerk a t  the initial hearing is the selection 
and appointment of the commissioners and the fixing of the time 
and place for their first meeting. 

The defendant may or may not be able to get to first base, but 
she is entitled to her time a t  bat. She may not lawfully be called out 
on strikes before the contest is scheduled to begin. The judgment 
below is, therefore, reversed and the matter is remanded to the su- 
perior court with instructions to enter an order in accordance with 
this opinion. 

Reversed and remanded. 

MOORE, J., not sitting. 

VIRGINIA-CAROLINA LAUNDRY SUPPLY CORPORATION, PLAIXTIFF, V. 

LEROY SCOTT, TRUSTEE; AND ELIZABETH M. STANLEY -4RD HER HUS- 
BAND, J. C. STANLEY, DEFENDANTS. 

(Filed 4 May, 1966.) 

1. Fraudulent Conveyances 3 3- 
In  a n  action by a judgment creditor against the judgment debtors and 

the trustee to set aside as  a fraudulent conveyance the deed of trust es- 
ecuted by the judgment creditors to secure a note payable to bearer un- 
lmown to the judgment creditor, the cestui gue trzcst is not a necessary 
party. 
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2. Trial 5 21- 
Upon niotion to nonsuit, the evidence offered by plaintiff is to be con- 

sidered as true and all reasonable inferences favorable to plaintiff a re  to 
be dmwn therefrom. 

3. Evidence 9 20- 
Where plaintiff in an action to set aside a deed of trust as  fraudulent 

to creditors alleges that the deed of trust was voluntary in the sense of 
being without consideration, and defendants do not object to the admission 
in evidence of an excerpt from their answer admitting that the instrument 
was voluntary, without the introduction of other allegations in the an- 
swer disclosing that defendants were using the word "voluntary" in the 
sense of being without compulsion, and defendants do not amend, the ex- 
cerpt from the anslyer is properly admitted as an unqualified admission 
that the deed of trust was voluntary in the technical sense. 

4. Fraudulent Conveyances 5 3- 
In an action to set aside a deed of trust as being fraudulent to plaintiff 

creditor, the burden is on plaintiff to prove that the instrument, even 
though voluntary, was esecuted with actual fraudulent intent or that the 
creditors did not retain property sufficient to pay their then existing debts. 

5. Sam- 
Evidence tending to show that defendant creditors did not list for tax- 

ation in one county real or personal property then sufficient to pay plain- 
tiff's claim is alone insufficient to show that the creditors did not retain 
property sufficient to pay their then existing debts, but where plaintiff' in- 
troduces in eridence the admission in defendants' answer that the deed of 
trust was roluntary there is sufficient eridence tending to show an intent 
to delay, hinder, and defraud creditors to carry the case to the jury. G.S. 
39-17. 

MOORE, J., not sitting. 

BOBBITT and SITARP, J.J., dissent. 

APPEAL by plaintiff from Parker, J., September 1965 Session of 
BEAUFORT. 

This is an action to set aside and have declared void a deed of 
trust upon a house and lot in the City of Washington, North Caro- 
lina, on the ground that  i t  was and is a fraudulent conveyance. 

The following facts are alleged in the complaint and admitted 
in the answer: 

I n  May 1963 the plaintiff recovered a judgment against Eliza- 
beth 11. Stanley and J. C. Stanley, her husband, jointly and sev- 
erally, for $4,737.21, which is duly docketed in the office of the 
Clerk of the Superior Court of Beaufort County. This judgment was 
for the unpaid portion of the purcl~ase price of certain cleaning 
plant equipment sold by the plaintiff to Mr. and Mrs. Stanley in 
1960. On 5 April 1962 the plaintiff, by registered mail, made de- 
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mand on Mr. and Mrs. Stanley for payn~ent  of the balance so due 
to i t  from them. On 16 April 1962 there was recorded in the office 
of the Register of Deeds for Beaufort County the deed of trust in 
question from Mr. and Mrs. Stanley to LeRoy Scott, Trustee, which 
recites that  i t  is for the purpose of securing payment of a note made 
by Rlr. and Mrs. Stanley, payable to bearer on demand in the 
amount of $10,000. At  the time the deed of trust was executed, Mrs. 
Stanley was the owner of the house and lot and did not own any 
other real property. The deed of trust was a voluntary conveyance. 
(Apparently this was not intended by the defendants as an admis- 
sion that  the conveyance was "voluntary" in the technical, legal 
sense of being without consideration, since the answer alleges else- 
where tha t  the deed of trust was given in good faith to secure a 
bona fide indebtedness.) 

The following is alleged in the complaint and denied in the 
answer: 

The deed of trust was executed and delivered in bad faith and 
with the fraudulent intent to defeat, hinder, delay and impair the 
rights of the plaintiff, as creditor of Mr.  and Mrs. Stanley. The 
note which the deed of trubt purports to secure is a false and ficti- 
tious instrument made in bad faith and with the fraudulent intent 
to deprive the plaintiff of its rightful collection of the indebtedness 
so owed to it by Mr. and Mrs. Stanley. Mr. and Rlrs. Stanley, a t  
the time of executing and delivering the said deed of trust, fraudu- 
lently failed to retain sufficient property for tlie satisfaction of the 
plaintiff's claim, which was subsequently reduced to the above men- 
tioned judgment. 

In  addition to the portions of the answer containing the above 
mentioned admissions by the defendants, the plaintiff offered in evi- 
dence exhibits consisting of the said judgment, the deed of trust, and 
the tax records of Beaufort County for the years 1962, 1963 and 
1964, showing the property listed in those years by N r .  and Mrs. 
Stanley, formerly Mrs. Elizabeth B. Odom, for taxation in Beau- 
fort County. These tax listings include no real property other than 
the house and lot described in tlie said deed of trust, and the total of 
personal property so listed is substantially less than the balance due 
upon the plaintiff's judgment. The plaintiff also offered evidence to 
show that  the house and lot in question are worth $6,500. 

The deed of trust  so offered in evidence by the plaintiff recites 
that  the grantors, Mr. and Mrs. Stanley, are justly indebted to the 
bearer of a note under seal in the sum of $10,000, dated 15 July 
1961, payment of which note the deed of trust secures. The deed of 
trust is also dated 15 July 1961, but it was not filed for registration 



148 IN T H E  SUPREME COURT. [267 

until 16 April 1962. The deed of trust, if valid, also conveyed to the 
trustee for the said purpose a boat and motor, two automobiles and 
a diamond ring. 

The plaintiff assigns as error the allowance of the defendants' 
motion for judgment as of nonsuit a t  the conclusion of the plain- 
tiff's evidence. 

Frazier T .  Woolard for plaintiff appellant. 
Carter & Ross for defendant appellees. 

LAKE, J. The first question to be determined is whether the 
holder of the note which the deed of trust purports to secure is a 
necessary party to this action. I n  Hancoclc v. Wooten, 107 N.C. 9, 
12 S.E. 199, certain creditors, in behalf of themselves and all other 
creditors of the grantor, attacked as a fraud upon creditors a deed 
of assignment to a trustee to  secure payment of claims specified 
therein. One of the creditors so preferred died. The trustees con- 
tended that  her representative was a necessary party to the action. 
Shepherd, J., later C.J., speaking for the Court, said: 

" [W] e will consider the single question here presented, to 
wit, whether in an action brought by a creditor to set aside an 
alleged fraudulent trust or assignment, i t  is necessary, upon 
the trial of an issue as to the validity of the trust of assign- 
ment, that  the cestuis que trustent should be made parties de- 
fendant; and whether the trustee, as a matter of right can, in 
all cases, have them made co-defendants. I n  Barrett v. Brown, 
86 N.C. 556, cited by the appellants, there is a general expres- 
sion favoring the affirmative of the proposition, but i t  will be 
noted that the plaintiff in that  case was seeking to enforce the 
trust by having an account taken, in order that  she might have 
her 'pro rata share of her claim.' and the court very properly 
decided that  the trustee had a right to have each cestui que 
trust present, in order that he might contest the claims of others, 
and thus protect the trustee, and have a complete settlement of 
the whole litigation. Quite different is the case before us. 

"Adhering, as we do, to the principle as laid down, that  the 
cestz~is que trustent are not necessary parties in actions to set 
aside deeds of trust or assignments for the benefit of creditors, 
we think that  we are authorized, under the liberal provisions of 
The Code, to say that  a creditor may  join the cestuis que trust- 
ent in such an action, and that  the cestuis que trustent may 
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themselves apply to be made parties defendant. But  while they 
may thus be made parties, we do not think tha t  the death of 
any, or all, of them, pending the suit, should be a cause of de- 
laying the trial of the issue touching the validity of the deed, 
unless i t  appears that  the trustee is not defending in good 
faith, or that tile ends of justice will be better subserved by hav- 
ing tlie representatives present. This is addressed to the wise 
discretion of the court, to be exercised in view of the particular 
circumstances attending each case." 

In  ilfoorefield v. Roseman,  198 N.C. 805, 153 S.E. 399, suit was 
brought to have certain conveyances of land by mortgages and deeds 
of trust declared void as against tlle plaintiff, a judgment creditor 
of tlle grantor, on the ground that  they were made with intent to 
hinder, delay and defraud tlle plaintiff in the collection of his judg- 
ment. The plaintiff moved tha t  the beneficiaries "named in tlie 
mortgages and deed of trust" be made parties defendant. The mo- 
tion was allowed and the defendants demurred to the complaint. 
This Court said: 

"There was no error in the judgment overruling the demur- 
rer for that  the facts stated in the complaint are not sufficient 
to constitute a cause of action, or for that  several causes of ac- 
tion have been improperly united. The facts stated in the com- 
plaint constitute a cause of action against the defendant, R. L. 
Roseman [debtor grantor] ; the other defendants are necessary 
parties for a complete determination of the action." 

I t  will be noted the "other defendants" m r e  joined on the mo- 
tion of the plaintiff and also that  they \yere specifically named as  
beneficiaries of the conveyance attacked. A holding that  they were 
proper parties would have been equally sufficient to support the 
decision. 

In 37 C.J.S., Fraudulent Conveyances, 8 346(f),  i t  is said: 

"It  has been held tha t  cestuis que trust are not necessary 
defendants in a bill to set aside a conveyance in trust, but there 
is other authority to the contrary. Likewise the authorities are 
not uniform on the question as to whether, in an action to set 
aside as fraudulent a deed of trust made for the purpose of pre- 
ferring certain creditors, such preferred creditors are neces- 
sary parties or not. I n  some decisions it is held that  it is suffi- 
cient to make the trustee a party defendant, while other de- 
cisions hold tha t  such preferred creditors are necessary parties 
even where the trustee is made a defendant." 
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In  24 Am. Jur., Fraudulent Conveyances, $ 205, Supp., note 
16.53, i t  is said: 

"Where the trustee is a party defendant, he may be regarded 
as representing the beneficiaries and as having the right to de- 
fend the action for them, with the result that,  in an  action 
brought in opposition to the trust, or to set aside the instru- 
ment by which i t  was created, the suit may be maintained 
against the trustee alone, without making the cestuis parties 
defendant." 

I n  the present case, the note which the deed of trust  purports to  
secure is payable to bearer. The plaintiff alleges i t  is "a false and 
fictitious paper writing," and that  the identity of the supposed bearer 
"remains unknown to plaintiff." The trustee in the deed of trust 
which purports to secure the payment of such note is a party to the 
action and has participated actively in its defense. Under these cir- 
cumstances, whatever may be the situation where the holder of the 
indebtedness is named in the deed of trust and known, the holder of 
the alleged note cannot be deemed a necessary party to the action 
to set aside the deed of trust which purports to secure it. We do not 
have before us the question of the right of the trustee, or of the 
plaintiff, to disclose to the court the identity of such holder and to  
make the holder a party to the action. 

We come next to the question of whether the evidence introduced 
by the plaintiff is sufficient to survive the motion for judgment a s  of 
nonsuit. It is elementary that  upon such motion the evidence offered 
by the plaintiff is to be considered as true and all reasonable infer- 
ences favorable to the plaintiff are to be drawn therefrom. 

I f ,  in order to survive a motion for judgment of nonsuit in this 
action, the plaintiff  nus st offer evidence sufficient in itself to show 
tha t  its debtors, the defendant grantors in the deed of trust, did not 
retain property sufficient to pay their indebtedness to the plaintiff 
(no other debts being shown in the record), the judgment of non- 
suit must be sustained since the only evidence offered by the plain- 
tiff, upon this point, consisted of the tax listings by such defendants 
of their tangible properties in Beaufort County. Such listings tend 
to show that  these defendants owned no land in Reaufort County, 
other than the land described in the deed of trust, and did not own 
tangible personal property in Beaufort County sufficient to pay 
the judgment held by the plaintiff. (There was also evidence tha t  
the value of the land described in the deed of trust  is less than the 
face amount of the note which the deed of trust purports to secure.) 
Such tax listings do not negative the possibilities tha t  these defend- 
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ants, after executing the deed of trust in question, retained, and still 
retain, bank accounts or other intangible properties in Beaufort 
County or elsewhere, or tangible property, real or personal, located 
in another county, sufficient to pay the claim of the plaintiff and 
whatever other indcbtcdness these defendants may owe. Therefore, 
the evidence introduced by the plaintiff is not sufficient, alone, to 
show that  the defendant grantors did not rctain property sufficient 
to pay their debts when they executed the deed of trust now under 
attack. 

However, paragraph 22 of the complaint alleges, " [T lhe  con- 
veyance made by thc grantors was voluntary and made with the 
actual intent to defraud this plaintiff creditor." The answer filed 
jointly by the defendant grantors and the defendant trustee of the 
deed of trust states, with reference to this allegation: 

"It is further admitted " * * that the conveyance made 
by tlie Grantors was voluntary. I t  is denied tha t  said convey- 
ance was made with intent to defraud tlie plaintiff. The said 
note and deed of trust are bona fide instruments executed in 
good faith for a fair consideration." 

Elsewhere in their answer, these defendants allege that  the deed of 
trust "was given in good faith to secure a bona fide indebtedness," 
and deny that  tlie note is a "false and fictitious" paper writing. 

The plaintiff offered in evidence, in addition to the judgment 
under which i t  claims and the deed of trust it attacks, various alle- 
gations of the complaint and the corresponding adriiissions in the 
answer. Among other things, these atlinisbions are sufficient to sup- 
port a finding that  the deed of trust in question, though dated 
earlier, was recorded some ten days after a letter to the grantors 
from the plaintiff stating that  if the plaintiff's claim was not settled 
i t  vould be referred to an attorney for handling. Included among 
the portions of the answer so offered in evidence was the following 
excerpt from paragraph 22: 

"It is admitted that the defendants Stanley occupy part of 
the h o u v  and lot describcd in said deed of trust. I t  is further 
admitted that there are no entries upon the face of said deed 
of trust to show that  any principal or interest on the considera- 
tion has been paid, and that the conveyance made b y  the 
Grantors was voluntary." [Emphasis added.] 

I n  their brief the defendants say: 

"In making this admission, defendant was giving a lay, gen- 
eral or literal interpretation of the meaning of the word 'volun- 
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tary,' and has not considered the legal usage of the word as be- 
ing descriptive of a conveyance which is made 'without any 
consideration whatsoever, or upon a consideration which is not 
substantial.' " 

Language in paragraph 22 and other paragraphs of the answer, 
not offered in evidence, would indicate that  the defendants, when 
preparing and verifying their answer, were not advertent to the 
meaning of "voluntary conveyance," as customarily used in con- 
nection with suits to set aside alleged fraudulent conveyances. How- 
ever, i t  is apparent that  the plaintiff did use the term in its tech- 
nical, legal sense. 

I n  McCaskill v .  Walker,  147 N.C. 195, 61 S.E. 46, this Court 
held that  a plaintiff, over objection by the defendant, may not in- 
troduce in evidence a portion of an allegation in the answer when 
such portion, considered alone, will not enable the jury to see, by 
reasonable interpretation, what the defendant intended to say. How- 
ever, in the present case, the defendants did not object to the intro- 
duction in evidence of only a portion of their statement. They made 
no effort to amend their answer. The result is that  the plaintiff's evi- 
dence in the present record contains an unqualified admission by 
the defendants that the deed of trust under attack was "voluntary." 
Interpreting this evidence in the light most favorable to the plain- 
tiff, and drawing therefrom all inferences reasonable to it ,  as we 
are required to  do in reviewing a judgment of nonsuit, we are 
brought to the conclusion that  the plaintiff's evidence is sufficient 
to support a finding that  the deed of trust was a voluntary convey- 
ance in the technical sense. 

G.S. 39-17 reads as follows: 

"Voluntary conveyance evidence of fraud as to existing 
creditors.-No voluntary gift or settlement of property by one 
indebted shall be deemed or taken to be void in law, as to  
creditors of the donor or settler prior to such gift or settlement, 
by reason merely of such indebtedness, if property, a t  the time 
of making such gift or settlement, fully sufficient and available 
for the satisfaction of his then creditors, be retained by such 
donor or settler; but the indebtedness of the donor or settler 
a t  such time shall be held and taken, as well with respect to 
creditors prior as creditors subsequent to such gift or settle- 
ment, to be evidence only from which an intent to delay, hinder 
or defraud creditors may be inferred; and in any trial shall, as  
such, be submitted by the court to the jury, with such observa- 
tions as may be right and proper." 
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In Hood v. Cobb, 207 N.C. 128, 176 S.E. 288, this Court held 
that even though i t  was shown that a conveyance by a debtor was 
voluntary (that is, not for value), the burden of proof is, neverthe- 
less, upon the plaintiff to show that  the grantor did not retain prop- 
erty sufficient to pay his debts. Speaking through Schenck, J., the 
Court said: 

"The effect of this statute [G.S. 39-17] is to destroy any 
presumption of vitiating fraud in the making of a voluntary gift 
or settlement solely from the indebtedness of the donor or 
settler, and to make the failure to retain property fully suffi- 
cient and available for the satisfaction of creditors a requisite 
of such presumption. Hence i t  ~ v a s  necessary for the plaintiff to  
allege, as he did allege, not only that  the male defendant was 
indebted, but also that said defendant, the grantor in the deed 
attacked, failed to retain such sufficient and available prop- 
erty. The allegata being a requisite, i t  follows that  the probata 
was also a requisite." 

In Shuford v. Cook, 169 N.C. 52, 85 S.E. 142, Clark, C.J., speak- 
ing for the Court, said: 

" [Tlhe Act of 1840, now Revisal, 962 [G.S. 39-17], pro- 
vides that  the court, where there is any evidence tending to 
show that a t  the time of the alleged fraudulent conveyance the 
grantor retained property fully sufficient and available for 
the satisfaction of his then creditors, shall submit the question 
to a jury 'with such observations as may be right and proper.' 
The presumption formerly arising from a voluntary conveyance 
made by a party indebted is thus removed and the indebted- 
ness in such case is to be taken and held, in the language of 
Revisal, 962 [G.S. 39-17], 'to be evidence only from which an 
intent to delay, hinder, and defraud creditors may be inferred.' " 

In Hood v. Cobb, supra, the Court also said: 

"C.S., 1007 [G.S. 39-17], continues: '* * * but the indebt- 
edness of the donor or settler a t  such time shall be held and 
taken, as well with respect to creditors prior as creditors sub- 
sequent to such gift or settlement, to be evidence only from 
which an intent to delay, hinder or defraud creditors may be 
inferred; and in any trial shall, as such, be submitted by the 
court to the jury, with such observations as may be right and 
proper.' Pursuant to this latter provision of the statute, under 
the third issue [intent to defraud], the court submitted, with 
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proper observations, to  the jury the admitted indebtedness of 
the male defendant as evidence tending to show an intent to 
delay, hinder, and defraud creditors. There was no exception 
taken to the charge as it  related to this issue." 

Earlier decisions of this Court are to the effect that, notwith- 
standing this statute, there is a presumption of fraudulent intent in 
the case of a voluntary conveyance by a debtor and the burden rests 
upon the party seeking to uphold the voluntary conveyance to show 
retention by the grantor of property sufficient to pay his then debts. 
Hobbs v. Cashwell, 152 N.C. 183, 67 S.E. 495; Brown v. Mitchell, 
102 N.C. 347, 9 S.E. 702; McCanless v. Flinchum, 89 K.C. 373; 
Warren v. Makely, 85 N.C. 12. These cases may no longer be re- 
garded as correct statements of the law of this jurisdiction with re- 
gard to the question of which party must ultimately bear the burden 
of proof upon the question of retention by the grantor of sufficient 
property to pay his then existing debts. Hood v. Cobb, supra, places 
that burden upon the party attacking the conveyance. However, in 
Garland v. Awowood, 177 N.C. 371, 99 S.E. 100; Walker, J., speak- 
ing for the Court, said: 

"The jury have found that  there was no actual intent to  de- 
fraud, or, in other words, no mcda mens, but if the defendant, 
the donor of the gift, failed to retain property fully sufficient 
and available for the satisfaction of his then creditors, the gift 
was void in law, without regard to the intent with which i t  was 
made. [Citations omitted.] The burden of a t  least going for- 
ward with proof of such retention of property is upon the de- 
fendant, where, as found in this case by the jury, there is a 
voluntary gift or settlement." 

Therefore, though the ultimate burden of proof rests upon the 
plaintiff to show either actual intent by the defendant grantors to 
defraud their creditors or failure by them to retain property suffi- 
cient to pay their then existing debts, when the plaintiff introduced 
an admission by the defendants that their deed of trust was "volun- 
tary," and introduced evidence that  they were then indebted to the 
plaintiff, which debt has not been paid, this was evidence tending to 
show an intent to delay, hinder and defraud creditors sufficient to 
carry the case to the jury for its determination of the issue, and the 
judgment of nonsuit mas improperly granted. 

Reversed. 

NOORE, J., not sitting. 

BOBBITT, and SHARP, J.J., dissent. 
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CAROLISA COOLISG & HEATISG, INC., P r ,~ rn-mr ,  AND STATE OF NORTH 
('AROLINA, EX REL. I .  I,. CLATTOS, CORI\IISSIOSER OF RETERUE, IIITFR- 
\13hrsc,  PIAIN~IFF, v. CHARLES F. BLACKBURS, TRCSTEE; CITIZENS 
BANI< & TRUST COJIPANP, N O ~ ~ H O L D L R  : THEODORE A. GRBSGER, 
TRL-SIEE FOR -4SCO-ASSOCIATED COXPASIES; THEODORE A. GRAN- 
GER, T/A ASCO-ASSOCIATED COMPANIES, AND ELIZABETH T. 
GRANGER, DEFER'DANTS. 

(Filed 4 May, 1966.) 

1. Mortgages a n d  Deeds of Trus t  § 19- 
Payment of a note secured by a deed of trust extinguishes the right of 

the trustee to foreclose the instrument. 

2. Mortgages a n d  Deeds of T r u s t  § 20- 
h judgment creditor, as  well as  a junior mortgagee, is entitled to enjoin 

foreclosure of a prior deed of trust when there is a bona f ide controversy 
as  to ~ l i e t h e r  the note secured by the prior deed of trust had been paid 
and the power of the trustee to sell thereby divested. 

3. Mortgages a n d  Deeds of T r u s t  3 19- 
Allegations to the effect that  the building on the property subject to the 

deed of trust had been destroyed and that the trustee had received the 
proceeds of insurance policies exceeding the amount of the note secured, 
are sufficient to state a cause of action to restrain foreclosure of the deed 
of trust, and the dissolution of the temporary restraining order issued in 
the cause prior to the filing of answer is error; the temporary restraining 
order should be continued to the hearing for the determination of the 
controversy upon the merits. 

4. Injunctions 3 13- 
Where plaintiffs' allegations are sufficient to make out its primary equity, 

the temporary iestraining order issued in the cause should not be dis- 
solved ul~on affidavits prior to the filing of answer, but the order should 
be continued for determination of the controversy upon the merits. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from judgment entered by Hobgood, J., in 
Chambers, VANCE County Superior Court, on October 30, 1965, dis- 
solving a temporary order restraining a trustee's sale under a deed 
of trust executed by the defendant, Theodore A. Granger, Trustee 
for Asco-Associated Companies, Theodore A. Granger, individually, 
and his wife, Elizabeth T .  Granger, to Charles F. Blackburn, 
Trustee. The deed of t r ud  was executed Alay 15, 1959, and con- 
veyed to the trustee a specifically described tract of land in Vance 
County to secure a note in the sum of $50,000.00, payable to bearer 
but held by Citizens Bank & Trust Company and due May 15, 1960. 

The plaintiffs alleged that the trustors began the erection of a 
large manufacturing plant on the described land. In connection with 
the construction of the building, Theodore A. Granger, trading a s  
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Asco-Associated Companies, and individually, purchased through 
the insurance department of Citizens six policies of insurance of the 
face value of $190,000.00. Three of the policies in the sum of $90,- 
000.00 provided builder's risk coverage, including loss by wind- 
storm, payable to the insured or Citizens "as interest may appear." 
The other policies in the sum of $100,000.00 contained union mort- 
gage clauses payable to Citizens as mortgagee . . . "as their 
respective interests may appear." 

On February 13, 1960, the building then under construction was 
destroyed by windstorm. Theodore A. Granger, Trustee, and in- 
dividually, and Citizens Bank & Trust Company instituted civil 
actions against the six insurance companies and obtained judgments 
against them for a total of $160,863.00. 

On November 29, 1961, the Carolina Cooling & Heating, Inc., 
(the original plaintiff) obtained a judgment against Theodore A. 
Granger in the sum of $3,184.27 (apparently for fixtures in the 
plant). The lien of the judgment attached to Granger's equity in the 
land but did not attach to the proceeds of the insurance policies. 

The State of North Carolina was permitted to intervene as  an 
additional party plaintiff. The State alleged it  has a judgment for 
$599.14, docketed on February 14, 1961, against Theodore A. Gran- 
ger which is a lien upon his equity in the land covered by the deed 
of trust but is not a lien upon the proceeds of the insurance policies. 
Other than his equity, Granger has no other real estate or property 
out of which either party may obtain satisfaction of its judgment. 

The plaintiffs further alleged that  the Citizens Bank & Trust 
Company received from the proceeds of the insurance policies funds 
in excess of the amount owing on said note and deed of trust and 
that  in fact the deed of trust and the note secured thereby were paid 
and satisfied. The trustee, therefore, has no right to  offer the lands 
for sale; that  Granger is insolvent and the sale of the land under 
the deed of trust will defeat the collection of plaintiffs' judgments, 
leaving them without adequate remedy a t  law. The plaintiffs alleged 
that  Asco-Associated Companies is in fact Theodore A. Granger. 

The defendants, without filing answer, moved upon the basis 
of affidavits for judgment dissolving the restraining order. The court 
stated its conclusions that  the motion to dismiss should be allowed. 
The court's order provided, however, if the plaintiff elects to  ap- 
peal, the restraining order nhall be continued until there is a final 
decision by the Supreme Court. The plaintiffs excepted and ap- 
pealed. 
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Zollicoffer and Zollicoffer for Carolina Cooling & Heating, Inc., 
plaintiff appellant. 

Perry, Kittrell, Blackburn & Blackburn by  Robert G. Kittrell, 
Jr., Bennett H .  Perry, Jr., for defendant Citizens Bank & Trust 
Company and Charles F .  Blackburn, Trustee, appellees. 

HIGGINS, J. The plaintiffs' allegations by verified conlplaint are 
not denied by answer. The challenge is by motion to dissolve the re- 
straining order. The procedure on the part  of the defendants is 
equivalent to a demurrer based on the legal grounds stated in the 
motion, supplemented by the affidavits. I n  substance the allega- 
tions in the complaints are that  the note for 850,000.00 secured by 
the deed of trust has been paid in full. Consequcntly, the payment 
of this note extinguishes the power of the trustee to sell the land, 
and entitles the mortgagor to cancellation. The payment of the note 
in full divests the trustee of all authority to foreclose. Dobias v. 
White,  240 K.C. 680, 83 S.E. 2d 785; Barbee v. Edwards, 238 N.C. 
215, 77 S. E. 2d 646; Fleming v. Land Bank,  215 N.C. 414, 2 S.E. 2d 
3; Crook v. Warren, 212 N.C. 93, 192 S.E. 684. 

In  Pinnix v. Casualty Company, 214 N.C. 760, 200 S.E. 874, 
this Court said: "The right of a junior mortgagee to resort to in- 
junction to stay a foreclosure proceeding under a senior mortgage 
having a lien upon the same land, until a boria fide controversy as  
to the amount due on the senior mortgage has been ascertained, is 
not questioned." Whether the junior lien is by another mortgage, 
deed of trust, or by docketed judgment, would appear to be without 
significance. 

The plaintiffs' complaints allege sufficient facts to entitle them 
to restrain the proposed sale and give them the opportunity to 
establish their allegations that  the $50,000.00 note has been paid. 
The allegations furnish solid foundation upon which to base an  
order continuing the restraint until the defendants a t  least place 
them a t  issue by answer. "It is generally proper, when the parties 
are at issue concerning the legal or equitable right, to grant an  in- 
terlocutory injunction to preserve the right i n  statu quo until the 
determination of the controversy, and especially is this the rule 
when . . . dissolution . . . or the refusal . . . will virtually 
decide the case upon its merits and deprive the plaintiff of all . . . 
relief, even though he should be afterwards able to show ever so 
good a case." Delmar Studios v. Goldston, 249 Y.C. 117, 105 S.E. 
2d 277; Roberts v. Cameron, 245 N.C. 373, 95 S.E. 2d 899. 

The record now before us discloses tha t  the Superior Court com- 
mitted error in determining that  the restraining order should be dis- 
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solved. The cause is remanded with direction to continue the re- 
straint until the cause may be heard on the merits. The defendants 
will be entitled to a reasonable time in which to file answer. 

Reversed. 

MOORE, J., not sitting. 

NOLA H. ALTMAN v. ELLA MAE SANDERS AND ROBERT SANDERS. 

(Filed 4 May, 1966.) 

1. Master and  Servant 3 86-  
If one employee inflicts R negligent injury on another employee, both 

being in the course of the employment, the remedy to recover for such in- 
jury is under the Workmen's Compensation Act, and the injured employee 
may not maintain an action a t  common law against the other employee, 
notwithstanding the negligent act may not be imputable to the employer 
a t  common law. 

2. Same- 
The allegations and findings were to the effect that the employer furn- 

ished a parking lot for his employees, that plaintiff employee, after park- 
ing her car and while walking to the plant to report for work, was struck 
by a vehicle operated by another employee who was then backing into a 
parking space preparatory to reporting for work. Held: The accident arose 
in the course of the employment, precluding a n  action a t  common law by 
the one employee against the other. 

3. Same;  Automobiles § 5- Compensation Act does not  preclude 
one employee from suing t h e  principal of another  employee when 
dua l  agency exists. 

One employee injured another in an accident in a parking lot furnished 
by the employer under circumstances precluding an action at  common law 
by the injured employee against the other. The allegations and findings 
were to the effect that the alleged negligent emplo~ee was operating the 
car with the consent of her husband and that the husband owned and 
maintained the car as a family purpose rehicle. Held: While the alleged 
negligent employee is immune to suit a t  conlmon law by virtue of the 
Conipensation Act, the statutory immunity is not based on the absence of 
negligence on her part and does not preclude a suit a t  common law by 
the injured employee against the husband on the principle of agency un- 
der the family purpose doctrine. 

MOORE, J., not sitting. 

APPEAL by plaintiff from May, S.J.,  January 1966 Civil Session 
of HARNETT. 



N.C.] SPRING TERM, 1966. 159 

This is an action for personal injuries alleged to have been sus- 
tained by the plaintiff when she was struck by an automobile. The 
complaint alleges that  the automobile was owned by and registered 
in the name of Robert Sanders and was maintained by him as a 
family purpose vehicle. It is alleged tha t  Ella Mae Sanders, his 
wife, was driving the vehicle a t  the time of the accident as the 
agent of her husband for such family purpose, and that  her negli- 
gence, as specified in the complaint, in the driving of the automobile 
was the proximate cause of the plaintiff's injuries. 

The answer denies negligence, pleads contributory negligence 
and, as a further answer and plea in bar, alleges tha t  the plaintiff 
and Ella Mae Sanders were employees of Watson's Seafood & Poul- 
try Company; that  the accident occurred upon a parking lot pro- 
vided by i t  for the use of the employees xhile a t  work; that  the 
plaintiff, the defendant and their employer mere subject to and 
bound by the provisions of the Workmen's Compensation Act; that  
any injury sustained by the plaintiff arose out of and in the course 
of her employnlent and was compensable under the Workmen's 
Compensation -4ct; that  Ella Mae Sanders was acting in the 
course and scope of her employment by Watson Seafood & Poul- 
t ry  Company and, by virtue of the provisions of the said Act, is 
not liable to the plaintiff, these provisions being pleaded in bar of 
the plaintiff's right to maintain this action. 

The plea in bar was heard by the court, without a jury, and the 
following facts (summarized) were found by the court, there being 
no exception to any such finding: 

On the day of the accident the plaintiff and Ella Mae Sanders 
were both employed by Watson Seafood & Poultry Company, which 
was subject to the provisions of the Workmen's Conlpensation ,4ct 
and had a policy of compensation insurance. The Watson Company 
maintained upon its premises a parking lot for the use of its em- 
ployees, who entered its plant from the parking lot after passing 
through a gate where they were required to show identification 
badges before going into the plant. Both the plaintiff and Ella Mae 
Sanders were to report for work a t  the plant a t  midnight on the 
day of the accident. The plaintiff parked her automobile in the 
parking lot and a t  approximately 11:50 p.m. was walking toward 
the plant. At  the same time, Ella Mae Sanders was backing the au- 
tomobile of Robert Sanders, her husband, into a parking space in 
such parking lot preparatory to going into the plant so as to report 
for work. The plaintiff, while so walking toward the plant, and the 
automobile driven by Ella Mae Sanders and owned by Robert 
Sanders, while so backing, collided. At  tha t  time neither the plain- 
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tiff nor Ella Mae Sanders had actually reported for work inside the 
plant. Ella Mae Sanders was operating her husband's automobile in 
which four other employees of the Watson Company mere riding as 
passengers. The Watson Company paid no part of the cost of their 
transportation in such automobile, such expense being shared by 
Ella Mae Sanders and her passengers. 

Upon these facts, the court concluded as a matter of law that  
the plaintiff's injuries are the result of an accident arising out of and 
in the course and scope of her employment by the Watson Company 
and the alleged negligence of a fellow employee, acting in the course 
and scope of her employment by the Watson Company. The court 
further concluded as a matter of law that  the defendants in this ac- 
tion are immune to suit by the plaintiff for such injuries, her ex- 
clusive remedy being against the Watson Company and its insur- 
ance carrier for compensation as provided in the North Carolina 
Workmen's Compensation Act. To these conclusions of law the plain- 
tiff excepted and from the judgment of the superior court, entered 
pursuant to such findings and conclusions, sustaining the defendants' 
plea in bar and dismissing her action, the plaintiff appeals. 

It was stipulated that Robert Sanders owned the automobile, 
that  i t  was registered in his name, that i t  was a family purpose car 
and, that  a t  the time of the occurrence in question, i t  was being 
driven with his permission by Ella Mae Sanders. 

Wilson & Bowen for plaintiff appellant. 
Young, Moore & Henderson b y  J .  Allen Adams for defendant 

appellees. 

LAKE, J. There has been no determination of the merits of this 
action. Thus, i t  has not been determined that  Ella Mae Sanders was 
negligent in any respect, or that  the plaintiff sustained an injury, or 
that, if she did, i t  was proximately caused by negligence of Ella 
Mae Sanders, or that  the plaintiff was or was not contributorily 
negligent. 

The judgment now before us for review dismisses the plaintiff's 
action against both defendants on the ground that  even if Ella Mae 
Sanders was negligent in the operation of the automobile, if such 
negligence was the proximate cause of injuries to the plaintiff, if the 
plaintiff did not by her own negligence contribute to her injuries, 
and if Ella Mae Sanders was operating the auton~obile within the 
limits of the family purpose for which her husband, its owner, 
maintained it, the plaintiff may not recover either from Ella Mae 
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Sanders or from her husband, Robert Sanders, by reason of the 
North Carolina Workmen's Compensation Act. 

The pertinent provision of that  Act is found in G.S. 97-9, which 
reads as follows: 

"Every employer who accepts the con~pensation provisions 
of this article shall secure the payment of con~pensation to his 
employees in the manner hereinafter provided; and while such 
security remains in force, he or those conducting his business 
shall only be liable to any employee who elects to come under 
this article for personal injury or death by accident to the ex- 
tent and in the manner herein specified." 

Where, as is true of the Watson Company in the present case, 
the employer maintains insurance coverage, as specified in the above 
statute, an employee, who is subject to the provisions of the Work- 
men's Compensation Act and who sustains an injury, arising out of 
and in the course of his or her own employment, cannot maintain 
an action a t  common law against another employee whose negli- 
gence, while conducting the employer's business, was the proximate 
cause of the injury. Warner v.  Leder, 234 N.C. 727, 69 S.E. 2d 6. 
See also Weaver v .  Bennett, 259 N.C. 16, 129 S.E. 2d 610. 

In  Essick v. Lexington, 232 N.C. 200, 60 S.E. 2d 106, this Court 
said that  the phrase, '(those conducting his [the employer's] busi- 
ness," which appears in the above statute, should be given a liberal 
construction. One must be deemed to be conducting his employer's 
business, within the meaning of this statute, whenever he, himself, 
is acting within the course of his employment, as that  term is used 
in the Workmen's Compensation Act. It is not necessary, in order 
to bring an employee within the protection of this statute, to show 
tha t  his act was such as mould have been imputed to the employer 
a t  common law. 

In  Davis v. Manufacturing Co., 249 N.C. 543, 107 S.E. 2d 102, 
this Court held that  when an employer maintains upon his premises 
a parking lot for the use of his employees, an employee, who ar- 
rives upon the lot a t  a reasonable interval prior to the time when he 
is to report for work and who is injured by an accident upon such 
lot \ ~ h i l e  proceeding to the plant to report for duty, is entitled to 
compensation under the provisions of the Worltmen's Compensa- 
tion Act. I n  Jiaurer v .  Salem CO., 266 N.C. 381, 146 S.E. 2d 432, this 
Court likewise held that  an employee, injured by an accident upon 
such parking lot while preparing to leave the premises within a 
reasonable time after the termination of his day's work, is entitled 
to compensation under the Act. 
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The plaintiff, having parked her car in the parking lot, main- 
tained by her employer (Watson Company) upon its premises, ap- 
proximately ten minutes prior to the time when she was required to 
be a t  her post of duty, was injured by an accident while walking to 
the plant to report for work, assuming she was injured as she al- 
leges. Assuming these to be the facts, the plaintiff would be en- 
titled to conlpensation under the IVorkmen's Compensation Act. 
That  is, the plaintiff was in the course of her employment as that 
term is used in the Act when she was injured. It is equally true, 
however, that  had Ella Mae Sanders sustained an injury in the 
same collision she also would have been entitled to compensation 
therefor under the Act. That  is, Ella Mae Sanders was then in the 
course of her employment as that  term is used in the Act. Conse- 
quently, even if Ella Mae Sanders was negligent in the operation 
of the automobile and such negligence by her was the proximate 
cause of injuries sustained by the plaintiff, the plaintiff may not 
maintain an action against Ella Mae Sanders on account of those 
injuries. Thus, the dismissal of the action against Ella Mae Sanders 
was proper. 

It does not follow, however, that  the plaintiff may not maintain 
an action against Robert Sanders. It is stipulated that  he was the 
owner of the automobile, that  i t  was a family purpose car and was 
being operated by Ella Mae Sanders, his wife, with his pernlission. 
I n  Lyon v. Lyon, 205 N.C. 326, 171 S.E. 356, Connor, J., speaking 
for the Court, said: 

"It is well settled as the law in this State that  where a hus- 
band owns an automobile, which he keeps and maintains for use 
by his wife for her pleasure, and the wife while driving the au- 
tomobile, by her negligence causes injuries to a third person, 
such person may recover of the husband damages for his in- 
juries. " " " The wife, as the driver of the automobile, is 
the representative of the husband, and although she is driving 
the automobile for her pleasure, is engaged in his business, 
while driving the automobile for the purposes of its ownership. 
The relationship between the husband and the wife, with respect 
to the automobile, is analogous to that  of master and servant, 
or principal and agent, and not that  of bailor and bailee." 

I n  Lynn v. Clark, 252 N.C. 289, 113 S.E. 2d 427, Denny, J., 
later C.J., speaking for the Court, said: 

'(In our opinion, the mere allegation that a car owned by a 
defendant is a family purpose car is an insufficient allegation 
upon which to recover under the family purpose doctrine. 
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"Ordinarily, a cause of action based solely on the family 
purpose doctrine is stated by allegations to the effect that  at  
the time of the accident the operator was a member of his 
family or household and was living a t  home with the defend- 
ant ;  that  the automobile involved in the accident was a family 
car and was owned, provided, and maintained for the general 
use, pleasure, and convenience of tlie family, and was being so 
used by a member of the family a t  the t m e  of the accident with 
the consent, knowledge, and approval of the owner of the car. 
[Citations omitted.] Allegations which, if proven, are sufficient 
to invoke the fanlily purpose doctrine, are sufficient to establisll 
agency ." 

In  the present case, the complaint is sufficient to meet the test 
so laid down in the Lynn case, but the stipulation, considered alone, 
is not so extensive. It merely states that  Robert Sanders was the 
owner of the automobile, which was registered in his name, and 
tha t  i t  was a "family purpose car," and was being operated by 
Ella Mae Sanders with the permission of Robert Sanders a t  the 
time referred to in the complaint. This stipulation should be read, 
however, in the light of the pleadings. When so read, i t  is sufficient 
to establish the agency relation between the defendants upon the 
basis of the family purpose doctrine. 

One may be the servant or agent of another and acting within 
the course of his employi-nent so as to make such employer or prin- 
cipal liable, under the doctrine of respondeat superior, for injuries 
proximately caused by his negligence, and a t  the same time be also 
in the course of his employment by another employer within tlie 
meaning of the Workmen's Compensation Act. See Leggette v. iVc- 
Cotter, 265 N.C. 617, 144 S.E. 2d 849. 

By reason of the fact that  Ella RIae Sanders was within the 
course of her employment by the Watson Company a t  the time of 
the alleged injury to the plaintiff, G.S. 97-9 throws about her a cloak 
of immunity from suit on account of such injury even if i t  was 
caused by her negligence in the operation of the automobile. The 
statute does not, however, extend thi.: immunity to her husband, if 
i t  be established that she was driving the automobile as his agent 
and within the course of such employment. 

It is well settled that  when, as here, an employer and his em- 
ployee are sued upon the ground tha t  negligence or other miscon- 
duct of the employee was a proximate cause of injury to the plain- 
tiff and that  the employer is liable under the doctrine of respondeat 
superior, a judgment in favor of the employee upon the ground that 
the employee was not a t  fault compels a judgment in favor of the 
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employer also. Morrow v. R.  R., 213 N.C. 127, 195 S.E. 383; White- 
hurst v. Elks, 212 N.C. 97, 192 S.E. 850; iVichols v. Fibre Co., 190 
N.C. 1, 128 S.E. 471. 

The same result is reached when the judgment in favor of the 
employee has been rendered in a prior action between such employee 
and the third party who thereafter institutes an action against the 
employer. Reid v. Holden, 242 N.C. 408, 88 S.E. 2d 125; Pinnix v. 
Griffin, 221 N.C. 348, 20 S.E. 2d 366, 141 A.L.R. 1164; Leary v. 
Land Bank, 215 N.C. 501, 2 S.E. 2d 570. This is an exception to the 
general rule that a judgment ordinarily binds only the parties and 
those in privity with them. Coach Co. v. Burrell, 241 N.C. 432, 85 
S.E. 2d 688. I n  Pinnix v. Griffin, supra, i t  is said, "The exception is 
only an exemplification of the broad rule by which one whose lia- 
bility is wholly derivative may claim the benefit of a judgment in 
favor of him from whom his liability is derived." 

In  Stone v. Coach Co., 238 N.C. 662, 78 S.E. 2d 605, there was 
a collision between the plaintiff's truck and the defendant's bus, re- 
sulting in injuries to the plaintiff and to the bus driver. The bus 
driver sued the plaintiff; a settlement was reached and a consent 
judgment was entered under which a payment was made to the bus 
driver. I n  the plaintiff's subsequent suit against the Coach Com- 
pany, recovery was denied, this Court saying: 

"This defendant was the employer of Parker [the bus 
driver], who was about his master's business a t  the time of the 
collision. It is liable to plaintiff, i f  a t  all, under the doctrine of 
respondeat superior. A judgment which constitutes a release of 
Parker from further liability to plaintiff likewise releases this 
defendant, for it is legally liable only for damages proximately 
resulting from his negligence." 

In  Pinnix v. Griffin, supra, the third party sued both the em- 
ployer and the employee in the same action. She recovered a judg- 
ment for $1,000 from the employee and a judgment of nonsuit was 
entered as to the employer. She appealed from the nonsuit only and 
it  was reversed. On the second trial, she obtained a verdict against 
the employer for $5,000, but i t  was held that  she could recover from 
the employer only $1,000, the former judgment against the employee, 
from which she did not appeal, fixing the amount for which the em- 
ployer was liable. This Court said, "The plaintiff can have but one 
satisfaction -payment of the damages caused by the wrongful act 
of Griffin [the employee] ." 

When an employer is sued for damages on account of the negli- 
gence of his employee and there is no allegation of negligence, or 
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other fault, on the part  of the employer hirixelf, the employee's lia- 
bility, if any, rests upon the doctrine tha t  the act of the employee, 
in the course of his employment, is the act of the employer, just a s  
if the en~ployer were personally present and performing tlie act. 
Qui Jacit per alium facit per se. Consequently, a judgment tha t  the 
employee's act was not negligent, or otherwise wrongful, destroys 
the basis upon which the plaintiff must proceed in order to recover 
against the employer. The eniployer is not liable because there has 
been no wrongful act or omission by him, acting through his em- 
ployee. 

A different situation is presented by the present case. Here, the 
judgment in favor of Ella Mae Sanders, tlie employee or agent of 
her husband, does not rest upon the ground tha t  she was not negli- 
gent. I t  rests upon tlie ground that  the statute makes lier personally 
immune from suit on account of her negligence because, a t  the time 
of her negligent act or omission, she was in the course of her em- 
ployment by the Watson Company. This statutory immunity has no 
connection with her employment by her husband to drive his auto- 
mobile. He  was acting, through her, in the driving of the automobile, 
if she was operating it with his consent and pursuant to the family 
purpose for m-hich he maintained tlie automobile. It is as if he were 
personally present driving the vehicle in the same manner. Obvi- 
ously, if he had brought his wife to lier work, and had driven as 
she is alleged to have done, the Workmen's Compensation Act mould 
not have made him immune to suit by the plaintiff for he was not 
conducting the Watson Con~pany's business. He  is equally subject 
to suit when, by the fiction of the law, he so drives by and through 
his wife as his agent. Though she, his agent or employee, is iminune 
to suit by the plaintiff, he is not. Cox v. Slzaw, 263 N.C. 361, 139 
S.E. 2d 676; Wright v. Wright, 229 X.C. 503, 50 S.E. 2d 540. It was, 
therefore, error to dismiss the action as against Robert Sanders. 

Affirmed as to Ella Mae Sanders. 
Reversed as to Robert Sanders. 

MOORE, J., not sitting. 



166 IN THE SUPREME COURT. [267 

WIT,LIABI EDWARD COOK V. ROBERT LANIER, T/A LANIER'S WHOLE- 
SALE MEATS, AKD HUBERT PERRY. 

(Filed 4 May, 1966.) 

1. Rlalicious Prosecution § 1- 
To make out a case of malicious prosecution, the plaintiff must allege 

and prove that the defendant instituted, or procured, or participated in, a 
criminal prosecution against him maliciously, without probable cause, 
which ended in failure. 

2. Malicious Prosecution § 6- 
The dismissal of a criminal proceeding by reason of the failure of the 

complainant to appear and prosecute is a sufficient termination thereof to 
support an action for malicious prosecution based thereon. 

3. Malicious Prosecution § 4- 
In an action for malicious prosecution, probable cause does not depend 

upon the guilt or innocence of the person accused but upon whether de- 
fendant had reasonable ground for suspicion, supported by circunlstances 
sufficiently strong in themselves to warrant a cautious man in the belief 
that the accused is guilty of the offense of which he is charged. 

4. Malicious Prosecution § 5- 
In  an action for malicious prosecution, malice may be inferred from 

want of probable cause. 

5. Trial 5 23- 
A prima facie showing takes the case to the jury but does not compel a 

recovery, it being for the jury to determine whether or not the crucial 
and necessary facts have been established. 

6. Malicious Prosecutions § 11- Evidence held sufficient f o r  jury on  
question of liability of principal a n d  agent  fo r  malicious prosecution. 

Evidence that plaintiff gave defendant a paper writing in the form of a 
check for merchandise delivered, with the understanding that it would not 
be presented for payment but was to constitute a mere memorandum of 
the debt, that plaintiff thereafter sent defendant principal a cashier's 
check for the amount of the debt, which was endorsed by the principal 
and duly paid, and that thereafter the principal requested the agent to 
swear out a warrant against the plaintiff for issuing a worthless check, 
that the agent did so and that the prosecution was dismissed for failure 
of the complainant to appear and prosecute, held sufficient to make out a 
prima facie case of malicious prosceution in an action against the principal 
and against the agent for the recovery of compensatory damages. 

7. Damages 8 10- 
While punitive damages need not be pleaded eo nomine, i t  is required for 

the recovery of punitive damages that plaintiff allege facts tending to estab- 
lish actual malice, or oppression, or gross and wilful wrong or negligence, 
or a reckless and wanton disregard of plaintiff's rights. Allegation that 
there was wanton and wilful misconduct on the part of defendants states 
a mere conclusion of the pleader and cannot supply allegation of the 
predicate facts supporting this conclusion. 

MOORE, J., not sitting. 
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APPEAL by plaintiff from Broclc, S.J., 31 January 1966 Civil Ses- 
sion of CABARRUS. 

Civil action for malicious prosecution. 
From a judgment of compulsory nonsuit entered by the court on 

motion of defendants a t  the close of plaintiff's evidence, plaintiff 
appeals. 

Thomas I<. Spence for plaintiff appellant. 
Will iams,  Willeford & Boger b y  John Hugh Will iams for de- 

fendant appellees. 

PARKER, C.J. The complaint, filed 11 December 1964, alleges 
in substance: Plaintiff is a resident of Cabarrus County; defendants 
are residents of Davidson County. On 28 September 1964 defendant 
Hubert Perry, acting in the course and scope of his employment a s  
an employee of defendant Robert Lanier, T/A Lanier's Wholesale 
Meats, falsely, maliciously, and without probable cause, swore out 
a complaint before F. W. Pharr,  a justice of the peace for Cabarrus 
County, against him charging him with making, uttering, issuing, 
and delivering to another a check on a bank for the payment of $23, 
he, the said William Edward Cook, knowing a t  the time of making 
and issuing said check lie did not have sufficient funds on deposit in 
the bank to pay the same, with intent to cheat and defraud the re- 
ceiver of the check, which was not paid upon tender to the bank, 
and no provision had been made for payment of the check, contrary 
to G.S. 14-106 and G.S. 14-107. Whereupon justice of the peace 
Pharr issued a n-arrant for the arrest of plaintiff on the charge set 
forth in Perry's sworn complaint, and plaintiff was arrested by the 
sheriff of Cabarrus County by virtue of the warrant. Plaintiff mas 
arraigned and examined by justice of the peace Pharr upon the 
charges in the complaint and warrant and was fully discharged of 
said charges and accusations by the justice of the peace. B y  reason 
of defendants' actions, plaintiff has been injured in his good name, 
wounded in his feelings, involved in expenses, and subjected to in- 
sult and oppression to his damage in the sum of $8,000. B y  reason 
of defendants1 wanton and willful misconduct, defendants, and each 
one of them, are liable to him for punitive damages in the suln of 
$4,000. Wherefore, the plaintiff prays that  he recover from the de- 
fendants, and each one of them, a judgment for compensatory and 
for punitive damages. 

Defendants filed a joint answer denying all the allegations of 
the complaint, except that  they admit the residence of the parties. 

Plaintiff offered evidence in substance, except when quoted, as  
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follows: He is 61 years of age, and has resided in Cabarrus County 
all of his life. During part of the year 1964 he operated a business 
known as Little Farm Curb Market in Mount Pleasant. In  this busi- 
ness he sold meats, sandwiches, fruit, candy, and "stuff like that." 
While operating this business he obtained some of the goods or 
merchandise that he sold from Lanier Aleat Packing Company. H e  
first began buying goods from Lanier Meat Packing Company when 
Hubert Perry came to his store. Perry said he was working for 
Lanier Meat I'acking Company, and the truck he was driving had 
on its side "Lanier Meat." Perry said he would like to have some of 
his business, and he gave him an order. Thereafter, he bought meats 
from Perry every week in different amounts. The average purchase 
was somewhere between $25 and $35 a week. At first he gave him a 
couple of checks, and afterwards he paid him cash. On a Wednesday 
night Perry brought him some meat, and asked him if he wanted 
any meat the next week. He said, "Yes, I'd like to have some . . . 
I don't have enough money in the bank to take care of a check." 
Perry said, "You don't need to worry about that, just give me a 
check and I'll keep it  till I come around next week, and you can pay 
me then." He  said, "I ain't got enough money in the bank a t  the 
present time to cover the check." Perry said, "I just want something 
to show where the stuff mas sold." Perry left the meat and a crate 
of eggs, and he gave Perry a check dated 24 June 1964, drawn on 
the Concord National Bank, payable to Lanier Meats in the sum 
of $23, signed Little Farm Curb liarltet ,  by W. E. Cook. Perry 
never came back. He  had a chance to sell his business and he did. 
On 16 July 1964 he had Cabarrus Bank and Trust Company to issue 
a cashier's check payable to Lanier Meat Company in the sum of 
$23. He sent this check to Lanier Meat Packing Company in July 
1964 because he owed i t  $23 for the check he had given it. This check 
bearing the endorsement "Lanier Meat Packing Con~pany" was 
paid by Cabarrus Bank and Trust Company on 28 July 1964. The 
sheriff's deputies came to his house and served the warrant on him. 
He  was not placed in jail nor required to give bail. He  agreed to ap- 
pear in court a t  the time stated in the warrant. 

Plaintiff offered in evidence, what is called in the record, "Depo- 
sition of Adverse Examination of Robert Lanier." I n  this deposi- 
tion defendant Robert Lanier testified in substance, except when 
quoted: He  is in the wholesale meat business. He  is the only owner 
of the business known as Lanier's Wholesale Meats. His driver, 
Hubert Perry, did business with Little Farm Curb Market. He  never 
had any dealings in person with plaintiff; all the dealings of his 
company with plaintiff were by defendant Perry. H e  does not keep 
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the books for his business. The account of the Little Farm Curb 
Market with his company on 28 September 1964 was paid up other 
than a bad clieck. He  asked defendant Perry to contact Cook, and 
see if he ~ o u l d  take up the bad check. Perry came back and said 
that  Cook had gone out of business and he could not contact him, 
and he asked Perry to swear out a warrant against Cook for giving 
him a worthless check. Later he asked Perry when the trial was go- 
ing to be. He  testified: "He [Perry] told me it had come up and had 
been thrown out because the check had come through and been 
signed and already received the check and he didn't meet the Jus- 
tice of the Peace because lie didn't figure i t  would be necessary. Mr. 
Perry told me he thought we didn't have anything against RIr. Cook 
and i t  wouldn't be necessary for him to appear." H e  endorsed the 
cashier's clieck drawn on Cabarrus Bank and Trust Company dated 
16 July 1964, made payable to Lanier Meat Packing Company. H e  
did not realize the cashier's check had been paid. The swearing out 
of the warrant was an honest mistake. 

F. TT. Pharr, ju~ t ice  of the peace, testified in substance, except 
when quoted: He  issued the warrant upon ~vhich Cook was arrested 
for giving a worthless check. The warrant was issued by him on 28 
September 1964, and defendant Perry signed the warrant. H e  set 
the date for trial a t  4 p.m. on 19 October 1964, and notified dcfend- 
ant  Perry of the trial date. Perry did not appear a t  the time set for 
the trial. He t r~t i f ied:  "I did not find Rlr. Cook guilty of the 
charges. I dismissed the case for lack of evidence." He  testified on 
cross-exnniination: "11r. Perry came in with a bad check which he 
had been given by Mr. Cook. I took out a warrant against Mr. 
Cook for Mr. Perry. I didn't set any trial date then. Mr. Cook had 
made the check good by getting a cashier's check. Since nobody 
showed up. I figured that  it would have been paid, and I dismissed 
it." 

On 1 October 1964 The Concord Tribune had a circulation of 
10,490. On page 2 h  of that paper for Thursday, 1 October 1964, was 
an iten1 reading as follows: "One arrest. County deputies reported 
only one arrest: that  of William Cook, here, TT7ednesday. The sixty- 
year-old Cook, of 30 St. Mary Street, was charged with issuing a 
worthless check in the amount of Twenty-three ($23.00) Dollars." 

To  make out a case of malicious prosecution the plaintiff must 
allege and prove that  the defendant instituted, or procured, or par- 
ticipated in, a criminal prosecution against him maliciously, without 
probable cause, which ended in failure. Greer v. Broadcasting Co., 
256 N.C. 382, 124 S.E. 2d 98; Carson v. Doggett, 231 N.C. 629, 58 
S.E. 2d 609; Dickerson v. Refining Co., 201 S .C .  90, 159 S.E. 446. 
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The dismissal of the criminal proceeding here by reason of the 
failure of the complainant to appear and prosecute is a sufficient 
termination thereof to support an action for malicious prosecution 
based thereon. 54 C.J.S., hialicious Prosecution, § 57, a ;  34 Am. 
Jur., Malicious Prosecution, § 34. 

Probable cause for a criminal prosecution does not depend upon 
the guilt or innocence of the accused of the crime charged, nor upon 
the fact as to whether a crime has actually been committed, but 
depends on the prosecutor's honest belief in such guilt based on rea- 
sonable grounds. It is a case of apparent, rather than actual, guilt. 
Dickerson v. Refining Co., supra; 54 C.J.S., Malicious Prosecution, 
$$ 27 and 28. In North Carolina, and it  seems in a large number of 
jurisdictions, probable cause for a criminal prosecution is defined in 
the sense in which the term is used in actions for malicious prose- 
cution, in substance, but with some verbal differences, as a reason- 
able ground for suspicion, supported by circumstances sufficiently 
strong in thenlselves to warrant a cautious man in the belief that  
the accused is guilty of the offense with which he is charged. Diclc- 
erson v. Refining Co., supra; Stacey v. Emery, 97 U.S. 642, 24 L. 
Ed. 1035; 54 C.J.S., ILIalicious Prosecution, § 26; 34 Am. Jur., Ma- 
licious Prosecution, $ 47. 

"Probable cause, in cases of this kind [malicious prosecution], 
has been properly defined as the existence of such facts and circum- 
stances, known to him a t  the time, as would induce a reasonable 
man to conlmence a prosecution." Hoke, J . ,  in Morgan v. Stewart, 
144 N.C. 424, 57 S.E. 149. 

I n  order to give a cause of action for malicious prosecution, such 
prosecution must have been maliciously instituted. Wingate v. 
Causey, 196 K.C. 71, 144 S.E. 530; Stancill v. Underwood, 188 N.C. 
475, 124 S.E. 845; 54 C.J.S., Malicious Prosecution, $ 40. Malice 
alone is not sufficient to support an action for malicious prosecu- 
tion. Fowle v. Fowle, 263 N.C. 724, 140 S.E. 2d 398. Although a 
want of probable cause may not be inferred from malice, the rule is 
well settled that malice may be inferred from want of probable 
cause, e.g., as where there was a reckless disregard of the rights of 
others in proceeding without probable cause. Diclcerson v. Refining 
Co., supra; 54 C.J.S., Malicious Prosecution, $ 43. 

"Evidence that the chief aim of the prosecution was to accom- 
plish some collateral purpose, or to forward some private interest, 
e.g. . . . to enforce collection of a debt . . . is admissible, both 
to show the absence of probable cause and to create an inference 
of malice, and such evidence is sufficient to establish a prima facie 
want of probable cause." Stacy, C.J., in Dickerson v. Refining Co., 
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supra; Curley v. Automobile Finance Co., 343 Pa .  280, 23 A. 2d 48, 
139 A.L.R. 1082, and Annotation thereto; 54 C.J.S., Malicious Prose- 
cution, $ 32. 

Of course, a privza facie showing does not necessarily mean that  
the plaintiff is entitled to recover. It is sufficient to carry the case to 
the jury (Brock v. Insurance Co., 156 S . C .  112, 72 S.E. 213), and 
i t  is for the jury to say whether or not the crucial and necessary 
facts have been established. Speas v. Bank, 188 N.C. 524, 125 S.E. 
398; Cox v. R. R., 149 N.C. 117, 62 S.E. 884. It neither insures nor 
compels a recovery. White v. Hines, 182 N.C. 275, 109 S.E. 31. 

"Want of probable cause is regarded as a mixed question of law 
and fact." Taylor v. Hodge, 229 N.C. 558, 50 S.E. 2d 307. ". . . 
[Wlhen the facts are admitted or established, the question of prob- 
able cause is one of law for the court." Carson v. Doggett, supra. 

In  Mitchem v. Weaving Co., 210 K.C. 732, 188 S.E. 329, Stacy, 
C.J., said for the Court: 

"In B r o m ~  v. Xart in ,  176 N.C. 31, 96 S.E. 642, Allen, J., de- 
livering the opinion of the Court,, said: 'The rule is established 
in Stanford v. Grocery Co., 143 N.C. 419, that  legal malice, 
which must be present to support an action for malicious prose- 
cution, may be inferred by the jury from the want of probable 
cause, and tha t  i t  is sufficient as a basis for the recovery of 
conlpensatory damages, but that  when punitive damages are 
claimed, the plaintiff must go further and offer evidence tend- 
ing to prove that the wrongful act of instituting the prosecu- 
tion "was done from actual malice in the sense of personal ill 
will, or under circumstances of insult, rudeness, or oppression, 
or in a manner which showed the reckless and wanton disre- 
gard of the plaintiff's right." ' " 

The adverse examination of defendant Lanier offered in evi- 
dence by the plaintiff is to the effect that  defendant Lanier asked 
defendant Perry on or about 28 September 1964 to swear out a 
warrant against plaintiff for giving him a worthless check, and that  
Perry swore out the warrant as requested. Plaintiff's evidence, con- 
sidered in the light most favorable to him, mould permit a jury to 
find tha t  when he wrote and delivered the paper writing dated 24 
June 1964 in the form of a check to defendant Perry, which is the 
basis of the criminal complaint and warrant here, it was not in- 
tended by either plaintiff or Perry to be a check, and was not in 
fact a check, because Perry stated, "I just want something to show 
where the stuff was sold." Plaintiff's evidence would further permit 
a jury to find that  on 16 July 1964 he had Cabarrus Bank and Trust 
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Company to issue a cashier's check payab!e to Lanier Meat Com- 
pany in the sum of $23, and he sent this check to Lanier Meat 
Packing Company in July 1964 because he owed i t  $23 for the 
paper writing in the form of a check he had given to defendant 
Perry, and that  this check bearing the endorsement of Lanier Meat  
Packing Con~pany was paid by Cabarrus Bank and Trust Company 
on 28 July 1964. The adverse examination of Robert Lanier, offered 
in evidence by plaintiff, is to the effect that  defendant Lanier testi- 
fied he endorsed this cashier's check drawn on Cabarrus Bank and 
Trust Company dated 16 July 1964, made payable to  Lanier Meat 
Company. Plaintiff's evidence also shows the justice of the peace is- 
sued the warrant on 28 September 1964, and defendant Perry signed 
the warrant. Plaintiff's evidence, considered in the light most fa- 
vorable to him, would permit a jury to find the chief purpose of de- 
fendant Perry who swore out the warrant, and of defendant Lanier 
who requested him to swear out the warrant, was to collect a debt, 
and that  both were acting in concert to collect a debt, and that  the 
defendants were not moved by considerations of the public interest 
in instituting the criminal prosecution. The prosecution, here in 
question, ended in failure, as neither Lanier nor Perry appeared to  
prosecute it  when i t  was set for trial. Prima facie, therefore, the 
prosecution here in question was without probable cause, and malice 
in the sense in which it  is used in actions for malicious prosecutions 
is inferable from the absence of probable cause. This suffices to carry 
the case to the jury as against both defendants on the issue of com- 
pensatory damages. 

While it  seems that punitive damages need not be specially 
pleaded by that  name in the complaint, i t  is necessary that the facts 
or elements justifying a recovery of such damages be pleaded. 
Though no specific form of allegation is required, the complaint must 
allege facts or elements showing the aggravating circumstances 
which would justify the awtird of punitive damages, for instance, 
actual malice, or oppression, or gross and willful wrong or negli- 
gence, or a reckless and wanton disregard of plaintiff's rights. Lutz 
Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 88 S.E. 2d 333, 
and authorities cited; Roth v. News Company, 217 K.C. 13, 6 S.E. 
2d 882; 25 C.J.S., Damages, 8 133 (1966) ; 22 Am. Jur.  2d, Damages, 
8 293; 1 hlcIntosh, N.C. Practice and Procedure, 2d Ed., 5 1079, pp. 
600-01. 

Construing the complaint here liberally, as we are required to do 
by G.S. 1-151, i t  does not contain allegations of facts or elements 
sufficient to support an award of punitive damages. The allegations 
of paragraph 7 of the complaint reading, "that by reason of the 
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premises, there was wanton and willful misconduct for which the 
defendants, and each one of them, are liable for exemplary and 
punitive damages," are mere conclusions of the pleader with no al- 
legations of facts or elements in the complaint to support such con- 
clusions, and are not a substitute for essential allegations disclos- 
ing factual elements justifying an award of punitive damages. 

The judgment of compulsory nonsuit below is 
Reversed. 

MOORE, J., not sitting. 

WACHOVIA BBXK & TRUST COMPANY, TRUSTEE URTDER A LIVING TRUST 
AGREEMENT WITH MARY R. HANES, ALEXANDER S. HBSES. JR., AND 

ELIZABETH H. STRUBING, DATED AUGUST 5, 19M, V. kYSE WRIGHT 
HANES HUNT, ALEXANDER STEPHEN HANES, 111, AND CHARLES 
ROBINSON HANES, 11, BY HIS GUARDIAN Ad Litem, LLOYD C .  CAUDLE. 

(Filed 4 May, 1966.) 

1. Wills 9 57- 
A devise or bequest of all of testator's real or personal property, or both, 

is general. 

2. Wills § 39- 
A power of appointment is general when there is no restriction imposed 

upon the donee as to the amounts or persons he n ~ a y  appoint; a power of 
appointment is special when there is any limitation on the donee as to 
those who may be appointed. 

The intent to exercise the power of disposition may be either express or 
implied, or supplied by statute. 

G.S. 31-43 applies to the exercise of general pomers of disposition and 
not to the exercise of special powers. 

5. Same- General devise is  no t  exercise of special power of appoint- 
ment  unless intent  to d o  so appears, expressly o r  impliedly from the 
will. 

The trust in question gave the life beneficiary the power to dispose of 
the cotpus to such person or persons within a class composed of the 
grantors' issue and the spouses thereof as the beneficiar~ should designate 
and appoint in his wilI. The beneficiary's n-ill bequextlied and devised to 
his wife all of his property, both real and personal. The beneficiary owned 
a large estate aliunde the trust property over which he had power of dis- 
position. Held:  Since the power of disposition was special, G.S. 31-43 does 
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not apply, and since the will does not refer to the power, and the exercise 
of the power is not essential to the efficacy of the will as a testamentary 
instrument, an intent to exercise the power may not be implied. 

6. Trusts 5 10- 
Where a trust provides that it should continue until the issue of the 

life tenant shall severally obtain the age of 21 years, whereupon the prop- 
erty then constituting each of such issue's share should be distributed to 
him or her, each child is entitled to his share upon obtaining the age of 
21 years. 

MOORE, J., not sitting. 

PLEBS, J., took no part in the consideration or decision of this case. 

APPEAL by defendants Alexander Stephen Hanes, 111, and 
Charles Robinson Hanes, 11, from Crissman, J., February 8, 1965, 
Civil Session of FORSYTH, docketed in the Supreme Court as Case 
No. 437 and argued a t  the Fall Term 1965. 

Action by plaintiff trustee for a declaratory judgment decreeing 
the distribution of trust funds. The parties waived a jury trial, and 
the facts are not in dispute. 

On August 5, 1944, Mary R. Hanes (58) and her two children, 
Elizabeth H .  Strubing (35) and Alexander S. Hanes, Jr. (31) ,  de- 
livered to plaintiff trustee $70,920.63, which it agreed to administer 
for them under the terms of a "Living Trust Agreement." The pro- 
visions of the trust agreement pertinent to this appeal are as fol- 
lows : 

"(1) The net income from the trust shall be paid a t  con- 
venient intervals to Mary R. Hanes during her lifetime. Upon 
her death the properties then constituting the trust shall be di- 
vided into two equal parts which shall be further administered 
and disposed of as follows: 

"(2) One of such equal parts shall be held as a separate 
trust and the net income therefrom shall be paid a t  convenient 
intervals to Alexander S. Hanes, Jr .  during his lifetime. Upon 
his death if he shall survive Mary R. Hanes, or upon her death 
if he shall not survive her, the properties then constituting the 
trust shall be administered for or distributed to such person 
or persons (other than himself or his estate) within a class 
composed of the Grantors' issue and the spouses thereof as  
Alexander S. Hanes, Jr .  shall designate and appoint in his will 
and in such amounts or proportions and upon such terms and 
conditions as he shall therein specify. If this power of appoint- 
ment shall not be effectually exercised as to all or any portion 
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of the properties then constituting the trust, then and in such 
event so much of said properties as shall not be disposed of by 
the effectual exercise of this power of appointment, shall be dis- 
posed of as follows: 
" ( a )  If Alexander S. Hanes, J r .  shall have issue then living, 
the trust shall continue and the net inconle therefrom or the 
principal thereof shall be applied in such manner and a t  such 
intervals and in such amounts as the Trustee in its sole dis- 
cretion shall deem desirable or requisite for the benefit of such 
issue per stirpes, until such issue shall severally attain the age 
of twenty-one years, whereupon the properties then constituting 
each of such issue's share shall be distributed to him or her, dis- 
charged of all trusts." 

The agreement made an identical disposition of the other half of 
the corpus in favor of Elizabeth H .  Strubing. 

Alexander S. Hanes, J r . ,  died testate on July 12, 1955. For estate 
tax purposes, his adjusted gross estate (debts and expenses de- 
ducted) mas valued a t  $481,829.30, including a value of $100,149.75, 
for the trust property which is the subject of this action. Surviving 
him mere his wife, Anne Wright Hanes ( n o ~ 7  Hunt ) ,  and two 
children, defendant Alexander Stephen Hanes, I11 (now of age) ,  
and defendant Charles Robinson Hanes, 11, born on December 16, 
1945, and represented in the action by his guardian ad litem, Lloyd 
C. Caudle. 

Paragraph I of the will of Alexander S. Hancs, J r .  (the only 
part pertinent to this appeal), is as follows: 

"I do hereby bequeath and devise unto my beloved wife, 
Anne Wright Hanes, all of my property, both real and per- 
sonal, and wheresoever situate in fee simple." 

Mary  R. Hanes died on March 24, 1964. A t  that time the fair 
market value of the assets held by the trustee mas approximately 
$456,000.00. 

The trustee, being uncertain as to who is entitled to the one-half 
of the trust properties designated as the share of Alexander S. Hancs, 
Jr . ,  instituted this action for instructions from the court. Specifically, 
the trustee seeks answers to three questions: (1 )  Whether the wife 
of Alexander S. Hanes, Jr . ,  was within the class to whom he could 
appoint his share; (2) If so, whether he exercised his power of ap- 
pointment in her favor; and (3) If not, whether Alexander Stephen 
Hanes, 111, is entitled to the immediate distribution of his share, or 
must the trustee hold i t  until Charles Robinson Hanes, 11, attains 
the age of 21 or shall sooner die? 
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The trial court answered the first two questions YES and entered 
judgment that the share of Alexander S. Hanes, Jr., in the trust be- 
longs to Anne Wright Hanes Hunt. Defendants Alexander Stephen 
Hanes, 111, and Charles Robinson Hanes, 11, excepted to the judg- 
ment and appealed. 

Womble, Carlyle, Sandridge & Rice for plaintiff appellee. 
Herbert, James & Williams for Anne Wright Hanes Hunt, de- 

fendant appellee. 
Wardlow, Knox, Catidle & Wade for Alexander Stephen Hanes, 

111, and Charles Robinson Hanes, N, by his guardian a d  litem, 
Lloyd C. Caudle, defendant appellants. 

SHARP, J .  The first question which we must consider is not 
whether Anne Wright Hanes (now Hunt ) ,  as the spouse of Alex- 
ander Stephen Hanes, Jr .  (one of the grantors and the issue of an- 
other grantor), is within "a class composed of grantors' issue and 
spouses thereof" and therefore a possible appointee of her husband, 
Alexander S. Hanes, Jr.  Conceding arguendo that  she was, yet she 
cannot take under his special power of appointment unless he exer- 
cised it  in her favor by his general devise "unto my beloved wife, 
Anne Wright Hanes, all of my property. . . ." A devise or be- 
quest of all of testator's real or personal property, or both, is gen- 
eral. I n  re Narinos' Estate, 39 Cal. App. 2d 1, 102 P. 2d 443. 38 
C.J.S., p. 762 (1943) ; 96 C.J.S., Wills 5 1130 (1957). 

Special powers of appointment are those in which the donee of 
the power is restricted to passing on the property to specified bene- 
ficiaries, to members of a specific class of beneficiaries, or to any 
beneficiaries except those specifically excluded. 41 Am. Jur., Powers 
$ 4 (1942). "A power is general where no restriction is imposed upon 
the donee as to the person or persons to whom he may appoint or 
the amount which each person shall receive." O'Hara v. O'Hara, 185 
Md. 321, 325, 44 A. 2d 813, 815, 163 A.L.R. 1444, 1448. Clearly the 
power of appointment with which we are here concerned was a 
special power. 

To  support the execution of any power of appointment, except 
where the intent is supplied by statute, the donee's intention to ex- 
ecute the power must appear. Where such intention does appear, 
either expressly or impliedly, in an instrument suitable to the execu- 
tion of the power, the power is effectually exercised. 72 C.J.S., 
Powers 5 40 (1951). 

I n  Carraway v. Moseley, 152 N.C. 351, 353-54, 67 S.E. 765, 766 
(a  case involving a special power of appointment which the court 
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held had not been exercised by a special devise of property), 
Walker, J., stated the rule in the following widely quoted language: 

"The rule generally accepted is that  if the donee of the 
power intends to execute it, and the mode be, in other respects, 
unexceptionable, that  intention, however nlanifested, whether 
directly or indirectly, positively or by just in~plication, will 
make the execution full and operative; the intention to execute 
the power must be apparent and clear, so that  the transaction 
is not fairly susceptible of any other interpretation; and if i t  
be doubtful under all the circun~stances, tha t  doubt will prevent 
i t  from being deemed an execution of the power. It is not neces- 
sary, therefore, that  the intention to execute the power should 
appear by express terms or recitals in the instrument, but i t  is 
sufficient that  i t  appears by vords  which, when fairly con- 
strued, indicate the intention of the donee to execute the power. 
Three classes of cases have been held to be sufficient demonstra- 
tions of such intention: (1) Where there has been some ref- 
erence in the will, or other instrument, to the power; (2) or a 
reference to the property which is the subject on which i t  is to 
be executed; (3) or where the provision in the will, or other 
instrument executed by the donee of the power, would othcr- 
wise be ineffectual or a mere nullity, or, in other words, i t  would 
have no operation except as an execution of the power. . . . 
This Court adopted the rule in Taylor v. Eatman, 92 N.C. 601, 
and held that, a s  a general rule, in executing a power, the decd 
or will should regularly refer to it expressly, and i t  is usually 
recited; yet i t  is not necessary to do this if the act shows tha t  
the donce had in view the subject of the power a t  the time. 
. . . It has generally been held that  a will need not contain 
express evidence of an intention to execute a power. If the will 
be made without any reference to the power, i t  operates as an 
appointment under the power, provided i t  cannot have opera- 
tion without the power. The intent must be so clear that no 
other reasonable one can be imputed to the will, and if the will 
does not refer to a power or the subject of it, and if the words 
of the will may be satisfied without supposing an intention to 
execute the power, then, unless the intention to execute the 
power be clearly expressed, there is no execution of it. For  this 
statement of the law we have the authority of Chancellor Kent. 
4 Kent's Commentaries, (13 Ed.) marg. p. 335." 

See annotation incorporating the above in 1914 D Ann. Cas. 586. 
Applying these principles to the will of Alexander S. Hancs, Jr . ,  
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no intention to execute the power in question is disclosed. The in- 
strument contains no reference to the power or to the trust prop- 
erty itself. Furthermore, irrespective of the power, the will operated 
to vest in Anne Wright Hanes other property valued a t  $381,679.55. 
It was, therefore effectual "on its own" without construing i t  to be 
an exercise of the power. See Ryder v. Oates, 173 N.C. 569, 574, 92 
S.E. 508, 511. 

To supply the necessary intent lacking in the will itself, appel- 
lees rely upon G.S. 13-43, which provides: 

"General gift by will an execution of power of appointment.- 
A general devise of the real estate of the testator, or of his real 
estate in any place or in the occupation of any person nien- 
tioned in the will, or otherwise described in a general manner, 
shall be construed to include any real estate, or any real estate 
to which such description shall extend, as the case may be, 
which he may have power to appoint in any manner he may 
think proper; and shall operate as an execution of such power, 
unless a contrary intention shall appear by the will; and in 
like manner a bequest of the personal estate of the testator, or 
any bequest of personal property, described in a general man- 
ner, shall be construed to include any personal estate, or any 
personal estate to which such description shall extend, as the 
case may be, which he may have power to appoint in any man- 
ner he may think proper, and shall operate as an execution of 
such power, unless a contrary intention shall appear by the 
will." 

This statute (Pub. L. 1844, ch. 88, $ 5 )  is identical with $ 27 of the 
English Wills Act of 1837 (7 Wm. IV & 1 Vict., Ch. 26). It has been 
suggested that this Act was passed to guard against the inadvertence 
of a life tenant with a general power of appointment. Accustomed 
throughout his life to treating the land as if i t  were his in fee, he 
might overlook making a specific appointment of the particular 
property and attempt to dispose of it by a general devise. I n  such 
event, if he owned other property which would pass under the de- 
vise, the power remained unexecuted and his devisees lost the prop- 
erty by his default. 

Construing the Wills Act of 1837, the English courts have held 
that $ 27 is applicable only to general powers of appointment. I n  I n  
re Byron's Settlement, Williams v. iliitchell, [I8911 3 Ch. 474, B 
conveyed lands in trust for her daughter R and "for such person or 
persons (not being her said present husband, or any friend or re- 
lation of his) as R shall by deed or will appoint." I n  default of ap- 
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pointment, the ultimate remaindermen were the heirs of the grantor. 
A t  the time of her death IZ owned real estate other than the trust 
property. By  her will she devised all of the property to her sister 
A and certain of A's descendants. I n  holding tha t  R had not exer- 
cised her power and that her will was inoperative with reference to 
the trust property, Kekewich, J., said: 

" (T)he  27th section of the Wills Act . . . enacts tha t  a gen- 
eral power of appointment by will may be exercised by a gen- 
eral devise. This is not intended apparently to overlook or al- 
ter the distinction between property and pourer; but on the 
other hand i t  was intended to recognise what is familiar to all 
lawyers, namely, that  a general power of appointment, though 
in technical character certainly different from property, is in 
substance and practice so nearly resembling i t  tha t  injustice 
may easily be done by preserving technical rules and insisting 
on their application. The Act interposes to prevent that  in- 
justice, and says in effect that  a man who has a general power 
of appointment - that  is, a power to dispose of property in any 
way he thinks fit - is really the owner in fee simple of the 
property the subject of the power, and, that  being so, i t  is only 
right and fair tha t  he should be a t  liberty to devise the prop- 
erty, and to exercise over i t  the right of ownership instead of 
exercising the power of appointment. That ,  in my opinion, is 
the cffect of the Act. 

"Thus regarded, one understands without any difficulty the 
intention and meaning of the words, 'which he may have power 
to appoint in any manner he may think proper.' Anything less 
than a power to appoint as he thinks fit is not equivalent to 
ownership. A power so to appoint, but with an exception, is 
something less than proprietorship. A man is not any more the 
proprietor of land or money if he has power to appoint to all 
the world except to the children of A. than he is if he has power 
to appoint to the children of B. It is, in either case, a power of 
selection, not ownership; the appointor cannot deal with the 
property as he pleases. . . . It is a pou7cr to appoint in any 
manner the donee may think proper except in a particular man- 
ner which is specified; and, there being a specified exception, 
the generality of the power is gone. 

n r n  

"Upon the construction of the Act, and upon principle, it 
appears to me tha t  we have here a power not general - that  is 
to say, i t  is not a power to appoint 'in any manner' the donee 
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may think proper, but i t  is a power to a,ppoint 'in any manner' 
with an exception, which exception destroys the generality of 
the power. 

". . . I am, therefore, of opinion that  the power of ap- 
pointment . . . was not a general power, and not such a 
power as could be exercised by s general devise under sect. 27 
of the Wil l s  Ac t .  . . ." 

Accord, Cloves v. Atcdry,  12 Beav. 604, 50 Eng. Rep. 1191. 
Our research has revealed only one North Carolina case involv- 

ing the exercise of a limited power in which the opinion refers to 
G.S. 31-43 (then Rev. $ 3143). In  Ryder  v .  Oakes,  supra, by a deed 
of settlement, W conveyed certain hotel property in trust for his 
wife for life with remainder over. He reserved "power to reappoint 
the property" in the event he survived his wife. By  his will, he de- 
vised the residue of his estate to his wife for life, remainder to his 
children. W did not survive his wife; so no power existed. Notwith- 
standing, i t  was strenuously argued in the briefs that  the hotel prop- 
erty had passed under his will. The comment of Clark, C.J., upon 
this contention was: 

"In this will there is no reference to the power, nor any distinct 
references to the Central Hotel property, and the will is effec- 
tual without construing i t  to be an exercise of the power, be- 
cause the testator a t  his death owned a large amount of prop- 
erty besides the Central Hotel property. Revisal ,  3143, does not  
apply ,  because t ha t  refers only to  general powers, and the power 
here reserved is special. It is the power to  appoint to other 'uses 
and trusts,' while the will does not undertake to declare any  
uses and trusts a t  all, but disposes simply of the fee. It does 
not purport in terms, or by reasonable construction, to be an  
execution of the power by will." Id .  a t  574, 92 S.E. a t  511. 
(Italics ours.) 

I n  Hol t  v. Hogan,  58 K.C. 82, this Court, without mentioning the 
statute, held that  a general devise of "the residue" of the estate of 
testatrix (who owned property in her own right) was not an effective 
exercisc of a special power. 

Appellees rely upon Johnston v. Knight ,  117 N.C. 122, 23 S.E. 92, 
which they cite as authority for their contention tha t  "the rule of 
G.S. 31-43 is equally applicable where the power to appoint by will 
is limited to a certain class, if a general gift by will is made to a 
member of the class." We do not so interpret tha t  case. In  Johnston, 
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T devised her estate to her sister H for life, remainder to P and the 
heirs of I<, L and ill (all brothers and sisters of T), in such propor- 
tion as H should appoint by her will. By her will, after making sev- 
eral specific legacies, I3 devised the balance of her estate to be 
equally divided among those persons named in the special power 
of which she was donee. In  holding that  H had exercised her power, 
the court, without nientioning Rev. $ 3143, concluded tha t  the will 
itself disclosed H's intention to exercise the power. The opinion 
pointed out tha t  she had devised to all of the identical persons 
designated in the will of T and to no others and tha t  she could have 
devised the property to no one else. We think tha t  case merely ap- 
plied the rule that  where the donee of a power, general or special, 
clearly manifests an intention to execute it, effect will be given to 
his intent. Taylor v. Ea tmtn ,  92 S . C .  601. It did not extend the ap- 
plication of the statute to special powers. See Schaeffer v. Haseltine, 
228 N.C. 484, 46 S.E. 2d 463; TValsh v. Friedman, 219 K.C. 151, 13 
S.E. 2d 250. 

The effect of both 8 27 of the English Wills Act and G.S. 31-43, 
then, is that  a general devise or bequest shall be construed to include 
any rcal or personal property which the testator may have power to 
appoint in any manner he may think proper and shall operate as an 
execution of such power unless a contrary intention appears in the 
will. 41 Am. Jur., Powers § 43 (1942). A power to appoint in any 
manner the donee may think proper is a pomer upon which no re- 
strictions are imposed - a general power. G.S. 31-43 thus applies 
only to general powers of appointment. We hold, therefore, that  the 
general devise by Alexander S. Hanes, J r . ,  to his wife cannot be 
construed to include the trust property over which he had a special 
or limited power of appointment, since (1) his will discloses no 
intent to execute the power and (2) G.S. 31-43 applies only to gen- 
eral powers. There having been no effectual exercise of the power by 
Alexander Hanes, Jr . ,  i t  is necessary to answer the trustee's third 
queition. Paragraph (2) ( a )  of the trust agreement provides that,  a f -  
ter the death of Mary R. Hanes and Alexander Stephen Hanes, J r .  
(the latter not having exerciscd his power), the income from his 
part  shall be used for the benefit of the issue of Alexander S. Hanes, 
Jr., per stirpes "until such issue shall severally attain the age of 21 
years, fr hereupon the properties then constituting each of such is- 
sue's share shall be distributed to him or her, discharged of all 
trusts." Alexander Stephen Hanes, 111, having already attained the 



182 IN THE SUPREME COURT. [267 

age of 21 years, is entitled to the immediate distribution of his one- 
half interest in the subject property. 

Error and remanded. 

MOORE, J. ,  not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

CALVIN C. CLINE v. SIDNEY EUGENE ATWOOD AND BUFORD B. SCOTT. 

(Filed 4 May, 1966.) 

1. Evidence 5 54- 
Where plaintiff introduces in evidence a part of the adverse examina- 

tion of his adversary he makes his adversary his witness, and while 
plaintiff retains the right to contradict his adversary by the testimony of 
other witnesses, plaintiff is not allowed to impeach his adversary by at- 
tacking his credibilib. 

2. Autoniobiles §§ 41c, 43- Evidence held insufficient on issue of neg- 
ligence of motorist confronted by vehicle approaching on wrong side 
of road. 

In this action by the passenger, plaintiff introduced the adverse exami- 
nation of the driver of the car in which he was riding which tended to 
show that the driver mas traveling on his right side of the highway a t  a 
lawful speed, and that when an oncoming vehicle was some 100 feet away 
the driver thereof turned left in his lane of travel, that plaintiff's driver 
thought the oncoming vehicle was turning into a filling station, and that 
the driver of the car in which plaintiff mas riding turned left to avoid a 
head-on collision, but that the oncoming vehicle hit his car on its right- 
hand side. Plaintiff also introduced the adverse examination of the driver 
of the other car which was insufficient to contradict the testimony of plain- 
tiff's driver as to how the accident occurred, but did give ambiguous testi- 
mony that plaintiff driver was traveling a t  excessive speed. Held: Even 
conceding evidence that the speed of plaintiR's driver was excessive, the 
evidence discloses that the negligence of the other driver was the sole 
proximate cause of the accident, and the motion to nonsuit entered by 
plaintiff's driver should have been allowed. 

MOORE, J., not sitting. 

APPEAL by defendant Scott from Johnston, J., January Session 
1966 of FORSYTH. 

The accident involved herein occurred on State Highway 67 
about four niilcs west of Winston-Salem. Plaintiff Cline and the 



N.C.] SPRING T E R M ,  1966. 183 

defendant Scott were regular employees of Bassick-Sack in M'inston- 
Salem, and on 8 M a y  1964 Mere working on the second shift, which 
ended a t  10:30 P.11. These parties had been cornniuting to their 
place of employment from their homes in Yadkin County for a 
number of years, one driving his car one day and the other the next 
day. On 8 ;\lay 1964 the defendant Scott was driving his 1963 Ford 
autonlobile and the plaintiff Cline was sitting to his right on the 
front seat of the car. Highway 67, where the collision occurred, runs 
in an east-west direction. The road was "pretty straight" and level 
for nbout one-half mile. An Esso filling station waq located on the 
north side of the road and a little farther west a Phillips 66 filling 
station was located on the south side of the highway. The defendant 
Scott was traveling weit on the said highway a t  a speed of approxi- 
mately 50 to 55 miles per hollr, according to his evidence, and de- 
fendant Atwood was driving his 1953 Ford truck in an easterly di- 
rection a t  a speed of 30 to 35 miles per hour according to his evi- 
dence. The collision occurred nbout 11:05 P.M. a t  or near the cn- 
trance to the Esso filling station. The weather was clear and the 
road was dry. 

Thc plaintiff introduced in evidence thc adverse examination of 
the defendant Scott. Scott in this examination testified that the road 
was straight and he could see up the road for half a mile; that  he 
saw the Atwood truck coining all the way up the road; that he 
noticed Atwood turn into his (Atwood's) left lane and figured he 
was going to the Esso station. Scott was asked if Atwood was on his 
(Scott's) side of the road the whole time he mas coming and Scott 
answered, "The whole time,'' but he immediately corrected his an- 
swer and said, "He was on his (Atwood's) side when I first saw him 
all the way down the road, just as straight as you ever saw. I was, 
maybe, 100 feet from him when he first turned to the other side of 
the road. * * * when I saw him turning, the only thing I had 
time to do, I remenlber letting up on the gas and that's it. * * * 
I turned * * * across a little bit just to keep from hitting liiin 
head-on. Yes, I turned over " * * to my left. I t 's  two lanes with 
a white line in the middle. * * * TJTell, my car was over the line 
some when the cars came together; just a very little the front end 
was over it. The back end wasn't over i t  * * *. Yes, I say the 
front end of my car a t  the time i t  mas hit was a little bit over to the 
south side of the dividing line * * *." 

According to the evidence, the Atwood truck hit the defendant 
Scott's car a t  the windshield on its right side near the door. The 
evidence further tends to show that  as defendant Scott turned his 
car to the left in an effort to avoid a head-on collision, the defend- 
an t  Atwood also turned his truck to his left and hit the defendant 
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Scott's car as stated above. After the collision the front end of the 
defendant Scott's car was facing north about half-way across the 
south lane, with the rear end of the car off the pavement. The de- 
fendant Atwood's truck was in the northern lane (Atwood's left- 
hand lane).  

Plaintiff likewise introduced in evidence the adverse examination 
of the defendant Atwood. Atwood testified: "I was out sick for two 
weeks before the accident occurred. I had not worked for two weeks. 
I was going home a t  the time the accident happened. I had been 
u p  to Green Park  Tavern about one and one-half miles from where 
the accident occurred. I had half a glass of beer a t  the tavern. I had 
been there about an hour. * * * Yes, I was sick with arthritis." 
It appears from the evidence of this witness tha t  he was a t  the 
Green Park Tavern earlier that  evening. He  got another party, he 
testified, to buy him either six or twelve cans of beer on his first 
visit, because, he testified, "The man who ran the place told me he 
thought I was drinking too much and he told me I ought to leave 
" * "." This defendant further testified: "* * * Before the acci- 
dent happened * * * I was coming on down the road there was a 
'63 Pontiac behind me, and I slowed up * * * so he ulould go 
around me * * " I proceeded on down the road about 35 or 40- 
I might have got up to 50 miles an hour before I seen * * * Mr. 
Scott coming, and I slowed down to approximately 30 or 35 miles an 
hour and stayed on my side of the road all the way and I dimmed my 
lights about 500 or 600 feet before I got to him and he did also, and 
I could tell he Tvas going pretty fast, so I was watching my side of 
the road; in fact, I was concentrating on my side of the road more 
than anything else, and about 250 feet is the last I remember be- 
cause I was looking on my side of the road." On cross-examination 
this witness testified: "I have no recollection a t  all what happened 
tha t  last 250 feet, No, sir, I don't know whether I went straight, or 
went across the road, or to the right or to the left or what." The 
witness admitted he had been convicted of driving while under the 
influence of intoxicants, for reckless driving, and other traffic of- 
fenses; tha t  the patrolman investigating the collision involved herein 
told him that he was under the influence of intoxicants but that  the 
patrolman did not file any charge against him. The witness further 
testified: "I saw the other car (Scott's car) probably a mile and a 
half or two miles during the time i t  was approaching me. Well, I 
saw it come over the hill and go down in the valley and come over 
thc next hill on the level stretch. Yes, I do have an opinion satis- 
factory to myself as to how fast that  car was travelling. Q. What  
is that  opinion? A. You mean how fast I think he was going? Q. 
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Yes. A. I 'd say 90 or better. Sow,  that's just my opinion how fa i t  
I think he was going." 

l l r .  Woods, the State Highway patrolman who investigated the 
accident, testified that  shortly after the collision the defendant 
Scott said: "We were coming up the road and he (Atwood) was 
headed straight toyward me on my side of the road. He  wasn't com- 
pletely on my side to begin with, he mas just easing over on m y  
side and I wheeled over to miss him and he just came " * " right 
into the side of me. I believe I was completely on his side of the 
road when we collided." 

The patrolman did not talk with the defendant Atwood a t  the 
scene of the collision, but testified tha t  he detected some odor on his 
breath, a moderately strong odor of alcohol. He  later talked to At- 
wood a t  the hospital and testified that  he asked Atwood if he had 
been drinking, that  he replied "Yes." He  said he had been to Old 
Town Superette, that  "some Negroes gave me a drink of whiskey, 
but I don't remember whether I took i t  or not." 

The plaintiff did not recall anything about the collision. The 
jury answered the issues of negligence a g a i n ~ t  both defendants and 
awarded plaintiff substantial damages. Judgment was entered on the 
verdict. The defendant Scott appeals, assigning error. 

Elledge R. itlast for plaintiff appellee. 
Deal, Hutchins and Hinor  for defendant Scott, appellant. 

DENKY, E.J.  This appellant assigns as error the refusal of the 
court below to sustain his motion for judgment as of nonsuit made 
a t  the close of the plaintiff's evidence and renewed a t  the close of 
all the evidence. 

The plaintiff alleges in Paragraph 3 of his complaint tha t  as the 
defendant "Sidney Eugene Atwood operated his 1955 Ford truck 
in an easterly direction toward the approaching Ford, he pulled his 
truck over into the lefthand or northern lane of traffic. As the two 
vehicles approached each other in the northern lane, both the de- 
fendant, Buford Scott and the defendant, Atwood, suddenly cut  
their vehicles toward the southern lane of the highway, thereby 
causing a violent collision in which both vehicles were totally de- 
stroyed and in which the plaintiff Calvin C. Cline was seriously in- 
jured " * *." 

I n  Paragraph 5 of the complaint the plaintiff alleges, among 
other things, that  Atwood "was operating his truck while he was 
under the influence of intoxicating liquor to such an extent that  his 
physical and mental faculties had been appreciably impaired, in 
violation of G.S. 20-138; tha t  he was driving upon the highway 
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without keeping a proper lookout " " ' and without keeping the 
vehicle which he was driving under proper control; he failed to turn 
from the path of the approaching vehicle until i t  was impossible to 
avoid a collision " " "." 

Among the plaintiff's allegations with respect to the negligence 
of defendant Scott, i t  is alleged tha t  Scott "failed to turn his auto- 
mobile from the main travelled section of the highway onto the wide 
shoulder and driveways which were quite ample and safe when he 
knew or should have known tha t  such failure would bring injury to  
his passenger, the plaintiff * * * . ' I  

The plaintiff offered in evidence the adverse examination of the 
defendant Scott, which examination was taken before the trial. 
When this adverse examination of Scott was introduced in evidence, 
the plaintiff made him his witness and represented that  he was 
worthy of belief. Powell v. Cross, 263 N.C. 764, 140 S.E. 2d 393; 
State v. Tilley, 239 K.C. 245, 79 S.E. 2d 473. A party does not make 
his adversary his witness by taking his adverse examination, un- 
less he offers the adverse examination, or part  of it, in evidence a t  
the trial. State v. Tilley, supra. Furthermore, mhen a plaintiff makes 
a party in the litigation his own witness, he is not allowed to im- 
peach him by attacking his credibility, but retains the right to con- 
tradict him by the testimony of other witnesses whose testimony 
may be inconsistent with his. Helms v. Green, 105 N.C. 251, 11 S.E. 
470; State v. Tilley, supra. 

What  does the testimony of the defendant Scott tend to show 
on his adverse examination? The evidence tends to show that  the 
collision occurred on a straight, level portion of Highway 67 and tha t  
the defendants could see the respective vehicles involved approach- 
ing each other for about one-half mile; that  defendant Scott was 
traveling west in the northern lane of the 22-foot paved highway a t  
a speed of about 50 or 55 miles per hour; that  the defendant Atmood 
was traveling eastwardly in the southern lane of said highway (a t  
a speed of 30-35 miles per hour according to Atwood's testimony) ; 
tha t  when Atwood's truck was about 100 feet from defendant Scott's 
car, Atwood turned his vehicle into Atwood's left lane in front of 
Scott's car. Scott further testified tha t  when Atwood turned his truck 
to Atmood's left, he thought he (Atwood) was turning into the Esso 
station. Scott further testified tha t  mhen he saw Atwood's truck 
approaching him in his, Scott's, lane of travel, less than 100 feet 
away, he turned his car to the left in an effort to avoid a hcad-on 
collision; tha t  not more than half of Scott's car had crossed the 
center line to  Scott's left when Atwood's truck ran into the Scott 
automobile on its right-hand side near the windshield and the right 
door. 
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Atwood's adverse esamination was also introduced in evidence 
by the plaintiff, and Atmood testified that  he recalled nothing tha t  
occurred after he reached a point about 250 feet from Scott's car, 
and gave as his reason for not knowing what happened, "because I 
was looking on my side of the road." Therefore, Scott's evidence 
that  Atwood crossed into the northern lane in front of Scott's car  
when the vehicles mere only about 100 feet apart  is uncontradicted. 
Moreover, Atnood, just prior to testifying with respect to the speed 
of the Scott car, had testified on cross-examination that  "(I)  t's hard 
to tell the speed of a car approaching me, too. I couldn't tell the  
speed, but I could tell he was going a lot faster than I was." 

In  the case of Butner v. Spease, 217 K.C. 82, 6 S.E. 2d 808, But- 
ner was traveling in a southerly direction on the Bethania-Rural 
Hall highway and the Speaee truck was traveling northward. T h e  
two motor vehicles were approaching each other a t  night on a 
straight, level stretch of road with the headlights visible for a dis- 
tance of three-quarters of a mile. They collided a t  the entrance of s 
side road heading westward to Tobaccoville. I1711en the Butner car 
approached the "mouth" of this side road, which was approximately 
45 or 50 feet wide, and when the two vehicles were about 40 feet 
apart ,  the Speaqe truck suddenly turned to its left to enter the side 
road a t  its southern edge. The front of the Butner car struck the 
right side of the truck "just in front of the rear fender," knocked i t  
over a fill and caused i t  to turn over several times. Speasc testified 
the Butner car was traveling 70 to 75 miles per hour. Stacy, C.,J., 
speaking for the Court, said: 

". . . Indeed, the only suggestion of negligence on the part  
of the driver of the southbound car is the speed a t  which he 
mas going. The evidence of the defendant Spease in regard to 
this may be taken with some allowance, because he frankly 
says that  he micjudged the speed of the Butner car ;  tha t  i t  is 
hard to estimate the speed of a car a t  night when i t  is com- 
ing towards you, and that  he mas practically in the act of 
turning when he first saw the car. Kevertheless, conceding the 
speed of the Butner car to be in excess of 45 miles per hour, 
and therefore prima facie unlawful, it is manifest that  i ts  
speed would have resulted in no injury but for the "extraorcli- 
nary negligent' act of the defendant Spease-in the language 
of the Restatement of Torts, scc. 447. Powers 2'. Sternberg, 
supra (213 K.C. 41, 195 S.E. 88).  Hence, the proximate cause 
of the collision must be attributed to the gross and palpable 
negligence of the driver of the northbound vehicle. Smith  v. 
Sink, 211 N.C. 725, 192 S.E. 108; Beach V .  Patton, 208 N.C. 134, 
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179 S.E. 446; Hinnant v. R.  R., supra (202 N.C. 489, 163 S.E. 
555); Herman v.  R. R., supra (197 N.C. 718, 150 S.E. 361); 
Burke v. Coach Co., 198 N.C. 8, 150 S.E. 636; Lavergne v. 
Pedarre (La. App.), 165 So. 17." 

I n  Capps v. Smith, 263 N.C. 120, 139 S.E. 2d 19, D. Capps was 
driving his truck in a westerly direction on a rural paved road a t  
45 miles per hour. The defendant Smith was driving his Plymouth 
autonlobile in an easterly direction a t  a speed of 60 miles per hour. 
Capps lost control of his truck and ran off the pavement on the right 
shoulder of the road, and in getting back on tlie road "angled across 
the pavement in front of defendant's car." When the truck cut back 
on the highway in front of defendant, the defendant was 100 feet 
from the truck. This Court in a per curium opinion said, among other 
things: "If two vehicles are 100 feet apart and one of them is trav- 
eling 45 miles per hour, and the other 60 miles per hour, they must, 
of course, necessarily meet in less than three seconds - as a matter 
of fact, in approximately 0.65 second. Even if one of the vehicles 
were a t  a dead stop, the vehicle traveling 60 miles per hour would 
traverse the distance of 100 feet in approximately 1.14 seconds. 
* * * Considering all the evidence jn the light most favorable to 
plaintiff, the motion for nonsuit was properly sustained." 

Clearly the defendant Atwood created tlie sudden emergency 
with which the defendant Scott was faced. The plaintiff alleges and 
contends that Scott was negligent in that  he did not drive his car 
entirely off the traveled portion of the highway onto the shoulder 
and driveways to his right and thus avoid the collision. Under the 
facts in this case, in our opinion the negligence of the defendant 
Atwood was the sole proximate cause of plaintiff's injury, and we so 
hold. Powers v .  Sternberg, 213 N.C. 41, 195 S.E. 88; Butner v. 
Spease, supra; Reeves v. Staley, 220 N.C. 573, 18 S.E. 2d 239; Gar- 
ner v. Pittman, 237 N.C. 328, 75 S.E. 2d 111; Loving v.  Wkitton, 241 
N.C. 273, 84 S.E. 2d 919; Capps v .  Smith, supra. 

The factual situation in the case a t  bar is distinguishable from 
those in the cases of Davis v .  Jessup, 257 N.C. 215, 125 S.E. 2d 440, 
and Bryant v. Woodlief, 252 N.C. 488, 114 S.E. 2d 241. 

The defendant 
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In  our opinion this assignment of error is without merit since 
the jury returned a verdict of guilty as charged in the bill of in- 
dictment. 

An examination of the remaining assignments of error discloses 
no prejudicial error. I n  the trial below we find 

No error. 

MOORE, J., not sitting. 

BOBBITT, J., dissenting: ''Under G.S. 14-72 the larceny of prop- 
erty of the value in excess of $200 is a felony, and the larceny of 
property of the value of $200, or less, is a misdemeanor (except in 
those instances where G.S. 14-72 does not apply, such as larceny 
from the person, larceny from certain buildings and houses by 
breaking and entering, and horse stealing). Whether a person who 
commits the crime of larceny is guilty of a felony or guilty of a 
misdemeanor depends solely upon the value of the property taken. 
The misdemeanor of larceny is a less degree of the felony of larceny 
within the meaning of G.S. 15-170." S.  v. Summers, 263 N.C. 517, 
139 S.E. 2d 627, citing S. v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. 

In  S. v. Cooper, supra, after full consideration of the statutes 
and decisions prior and subsequent to the Act of 1913 (Public Lams 
of 1913, Chapter 118) which, as amended, is now codified as G.S. 
14-72, this Court, undertaking to resolve any inconsistencies in prior 
decisions, decided these propositions: 

1. Where neither larceny from the person nor by breaking and 
entering is involved, an indictment for the felony of larceny must 
charge, as an essential element of the crime, tha t  the value of the 
stolen goods was more than $200.00. 

2. A plea of not guilty to an indictment charging the felony of 
larceny puts in issue every essential element of the crime and con- 
stitutes a denial of the charge that  the value of the stolen property 
was more than $200.00. 

3. " ( T ) o  convict of the felony of larceny, i t  is incumbent 
upon the State to prove beyond a reasonable doubt that  the value of 
the stolen property mias more than $200.00; and, this being an es- 
sential element of the offense, i t  is incumbent upon the trial judge 
to so instruct the jury." 

The opinion in S. v. Cooper, supra, concludes as follows: "Here, 
the court failed to charge that,  before the jury could return a ver- 
dict of 'guilty as charged in the bill of indictment,' the State must 
prove beyond a reasonable doubt that  the value of the stolen prop- 
erty exceeded $200.00. This was an essential feature of the case, em- 
braced within the issue raised by defendant's plea of not guilty and 
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arising on the evidence; and the court, although defendant made no 
request therefor, was required to give such instruction. X. v. Ardrey, 
232 N.C. 721, 62 S.E. 2d 53, and cases cited. Absent such instruction, 
the verdict did not fix the value of the stolen property as in excess 
of $200.00. Hence, the judgment imposing a prison sentence permis- 
sible only upon conviction of the felony of larceny was erroneous 
and constitutes ground for a new trial." 

The decision in S. v. Cooper, supra, was in accord with the de- 
cision in S.  v. Tessnear, 254 N.C. 211, 118 S.E. 2d 393, where the de- 
fendant was convicted of receiving stolen property knowing i t  to 
have been stolen. The indictment charged the property was "of the 
value of more than $100.00." (The alleged crime was committed 
prior to the effective date of Session Laws of 1961, Chapter 39, in 
which G.S. 14-72 was amended by substituting "two hundred dol- 
lars" for "one hundred dollars.") I n  awarding a new trial for failure 
of the court to instruct the jury "that, before they could convict the 
defendant of the crime charged, they must find beyond a reason- 
able doubt tha t  the goods received by the defendant were of the 
value of more than one hundred dollars," Winborne, C.J., for the 
Court, said: "In the bill of indictment the defendant was charged 
with a felony, that  is, receiving goods of the value of more than 
one hundred dollars. G.S. 14-71 and G.S. 14-72. I n  order for the de- 
fendant to be found guilty under G.S. 14-71, i t  is incumbent upon 
the State to prove beyond a reasonable doubt tha t  the value of the 
goods was more than one hundred dollars. This is an essential ele- 
ment of the crime because G.S. 14-72 specifically provides tha t  'the 
receiving of stolen goods knowing them to be stolen, of the value of 
not more than one hundred dollars is hereby declared a misde- 
meanor.' " 

In  S. v. Holloway, 265 N.C. 581, 144 S.E. 2d 634, this Court 
quoted with approval from the opinion in S.  v. Cooper, supra, and 
applied the principles of law decided and declared therein. 

I n  S. v. Brown, 266 N.C. 55, 145 S.E. 2d 297, the defendant was 
convicted of entering with intent to commit a felony, a violation of 
G.S. 14-54, as charged in the first count, and of larceny as charged 
in the second count. I n  S. v. Stubbs, 266 N.C. 274, 145 S.E. 2d 896, 
the defendant was convicted of breaking and entering with intent 
to commit a felony, a violation of G.S. 14-54, and of larceny as  
charged in the second count. I disagrwd with the majority opinions 
only with reference to the second (larceny) count. The majority 
opinions seem to hold that,  with reference to the second (larceny) 
count in such a two-count bill, if all the evidence tends to show 
larceny by breaking and entering, a general verdict of guilty as  
charged establishes tha t  the defendant is guilty of the felony of 
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larceny even though the second courlt does not allege the larceny 
was by breaking and entering and even though there is no instruc- 
tion that the jury must find the larceny was by breaking and en- 
tering as prereyu~site to a conviction of the felony or larceny. The 
majority opinions mention, but the Court did not expressly pass 
upon, the defendant's contention that  the trial judge erred in failing 
to instruct the jury it was incumbent upon the State to prove be- 
yond a reasonable doubt before returning a verdict of guilty of the 
felony of larceny that  the value of tlie stolen property was more 
than $200.00. 

In S. v .  Fowler, 266 K.C. 667, 147 S.E. 2d 36, and in S. v. Ford, 
266 N.C. 743, 147 S.E. 2d 198. the defendant was tried on a two- 
count bill charging (1) feloniously breaking and entering a certain 
building and (2) larceny of property of a value less than $200.00. 
The second (larceny) count did not allege the larceny was com- 
mitted pursuant to a felonious breaking and entering. It was held a 
verdict of guilty of larceny as charged would not support a judg- 
ment imposing a sentence permissible only upon conviction of the 
felony of larceny notwithstanding all the evidence tended to show 
the larceny mas acconlplished by means of a felonious breaking and 
entering. See also S. v. Smith, 266 N.C. 747, 147 S.E. 2d 165, and S. 
v. Davis,  267 K.C. 126, 147 S.E. 2d 570. 

This statement appears in the majority opinion in S. v. Brown, 
supra: "In our opinion, and we so hold, the provisions of G.S. 14-72 
apply to the crime of larceny where there is no charge of breaking 
and entering or breaking or entering involved. I n  such cases, i t  is in- 
cumbent upon the State to prove beyond a reasonable doubt that  tlie 
property stolen had a value in excess of $200.00 in order for the 
punishment to be that  provided for a felony. On the other hand, if the 
value of such property is found to be of the value of not more than 
$200.00, or less, such larceny is only a n~isdenleanor and punishable 
as such." 

The present criminal prosecution relates to a single count of 
larceny, to wit, the alleged larceny of a 1961 Chevrolet of the value 
of 51,200.00. The only evidence with reference thereto is that the 
value of the Chevrolet exceeded $200.00. This is the State's evidence. 
Defendant did not testify. The testimony of the only defense wit- 
ness related to alibi, not value. 

My dissent is not based on the ground that the court should have 
submitted to the jury whether defendant was guilty of the misde- 
meanor of larceny, that  is, the larceny of property of the value of 
$200.00 or less. This is required only where the evidence as to value 
is equivocal or is in conflict. S. v. Cooper, supra; S .  v. Summers,  
supra. 
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The ground of my dissent is simply the elementary proposition 
that the jury must pass on the credibility of the testimony. Testi- 
mony that  the value of the car was more than $200.00 merely af- 
fords a basis for the jury to so find. In  my opinion, i t  was the duty 
of the trial judge to instruct the jury that  in order to return a ver- 
dict of guilty of the felony of larceny (or a verdict of guilty as  
charged) they must find from the evidence beyond a reasonable 
doubt that  the value of the stolen property was more than $200.00. 
For error in failing to so instruct the jury, I vote for a new trial. 

Conceding it is improbable the jury would have returned a dif- 
ferent verdict if the court had given the instruction I deem essen- 
tial to a proper charge, I much prefer an occasional new trial on ac- 
count of inadvertence of the trial judge in this respect to the erosion 
of sound legal principles. 

SHARP, J., joins in this dissenting opinion. 

OUTBOARD MARINE CORPORATION v. ARNOLD FUTRELL,  BENSON 
S. F U T R E L L ,  JR. ,  AND I R E N E  I?. MULLINIX, TRADIXGI AS BISCOE DIS- 
T R I B U T I N G  COhIPAXY, A PARTNERSHIP; BISCOE DISTRIBUTING 
COMPANY, INC., AND S U S I E  P U T R E L L  AND ROBY FUTRELL,  EX- 
scmons OF B. S. FUTRELL.  

(Piled 4 May, 1966.) 

1. Pleadings 34- 
A motion to strike an entire defense is tantamount to a demurrer, and 

upon such motion the pleader must be given the benefit of every reason- 
able intendment in his favor. 

Where two paragraphs of an answer state but a single defense, both 
paragraphs must be considered in determining the correctness of a judg- 
~nent  sustaining a demurrer and granting a motion to strike, even though 
the lower court grants the demurrer and motion to strike in regard to 
one of the paragraphs and denies them as to the other. 

3. Same;  Guaranty- Where, i n  t h e  s ta te  of t h e  record, plaintiff will 
not  be prejudiced by  retention of matters,  motion t o  s t r ike should be  

, denied. 
In a suit on a guaranty of payment, defendants alleged in one para- 

graph that after the guarantor had revoked the agreement the plaintiff ac- 
cepted promissory notes from the debtor in settlement of the debts ex- 
isting prior to the termination of the guaranty and that such acceptance 
norated the debt and discharged the guarantor, and in the succeeding para- 
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graph alleged that  plaintiff, by i ts  acceptance of the  said notes, materially 
altered and changed the  contrsct witliout the consent of the guarantor and 
did so after the guaranty Iiad been revolted, and tha t  this cliseharqetl the 
guarantor of any obliqations. The court overruled the drmurrer and de- 
nied the motion to strike the first paragraph and alloned the demurrer and 
motion to strike the second. and defendants appealed. Hcld: The para- 
gml~l is  state but a single defense and both must be considered in de- 
termining the correctness of the judgment sustaining the demurrer to mid 
striking the ~econrl palagruph, ant1 n h w  so considered the allegations are  
s~ifficielit to withstand tlie demurrer and niotion to strilie. and tliat part  
of the judgment sustaining the den~nr re r  and granting the motion to 
strike the second paragraph must be reversed, leaving the question of 
nhether the guaranty c o ~ e r e d  the renewal notes executed af ter  reroca- 
tion of the  guaranty to be resolred in relation to the facts evolved and 
establisllcd at tlie trial. 

Xoone, J., not sitting. 

APPEAL by defendant executors from Hasty, Special Judge, Jan-  
uary 17, 1966, Civil Session of DAVIDSON. 

The hearing below was on plaintiff's demurrer to and motion to 
strike paragraphs 2 and 3 of the further answer of defendant execu- 
tors. The individual and corporate defendants are not parties to this 
appeal. Thcir pleadings, if any, are not in the record before us. 

A summary of the allegations of the amended con~plaint neces- 
sary to an understanding of the answer and further answer of de- 
fendant executors is narrated (cxcept when quoted) below. 

On March 26, 1962, the individual defendants, having purchased 
the assets and assumed the liabilities thereof, continued to operate a 
retail and wholebale business under tlie name of Biscoe Distributing 
Company, a partnership, in the Town of Biscoe, Korth Carolina, 
and continued to purchase merchandise on open account from plain- 
tiff. 

On April 2, 1962, B. S. Futrell, in consideration of plaintiff's 
agreement to extend credit to said partnership, executed a guaranty 
agreement (Exhibit A) in vords and figures as follows: 

"For value received and the further consideration of any credit 
you n ~ a y  extend hereunder, I, B. S. Futrell, do hereby guarantee 
the full and punctual payment to you of all indebtedness which 
Biscoe Distributing Company has incurred or may incur for the 
purchase of merchandise from you; provided, that  tlie liability of 
the undersigned hereundcr a t  any one tinic shall not be for a 
greater sum than $70,000.00 and lawful interest. The liability of 
the undersigned hereunder shall not be affected by the amount of 
credit extended hereunder nor by any change in the form of said 
indebtedness, by note or otherwise, nor by any extension or rc- 
newal thereof. Notice of acceptance of this guaranty, of extension 
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of credit hereunder, of default in payment, of change in form, of 
renewal or extension of any of said indebtedness, or of any matter 
with respect thereto is expressly waived. This guaranty shall con- 
tinue in full force and effect until such time as you shall receive the 
undersigned written notice of revocation, and such revocation shall 
not in any way relieve the undersigned from liability for any in- 
debtedness incurred prior to the actual receipt by you of said no- 
tice." 

Plaintiff, in consideration of the execution of said guaranty 
agreement by B. S. Futrell, continued to extend credit to said part- 
nership. On February 1, 1964, B. S. Futrell revoked his said guar- 
anty as to credit extended subsequent to February 1, 1964. Plain- 
tiff, subsequent to said revocation, continued to sell and deliver mer- 
chandise to said partnership. 

On June 10, 1964, said partnership was indebted to plaintiff for 
merchandise sold and delivered in the amount of $225,483.02. It was 
agreed that $178,032.37 of this indebtedness would be paid, "ac- 
cording to a schedule of payments," a t  intervals of one month. "In 
order to establish this schedule," a series of (nine) notes (Exhibits 
B, C, D ,  El F, G, H, I and J)  was executed, each note referring to 
specific invoices. The nine notes were dated June 10, 1964, and were 
executed in the name of Biscoe Distributing Company by Arnold 
Futrell. All were in the form of Exhibit B, being a note for $10,168.63 
due July 31, 1964. 

The pertinent portion of Exhibit B is as follows: 
"Biscoe, N. C., June 10, 1964 $10,168.63 
"July 31, 1964 without grace, for value received, the undersigned 

promise to pay to Outboard Marine Corporation or order, a t  Gales- 
burg, Illinois Ten Thousand One Hundred Sixty Eight and 63/100 
*********** Dollars with interest a t  the rate of 6% per annum. 

"This note is in payment of the following invoices: 
"DiU696700 
"3070-80 
"89898." 
The amounts and maturity dates of the other eight notes are as 

follows: Exhibit C, $20,000.00, due August 31, 1964; Exhibit D ,  
$21,231.55, due September 30, 1964; Exhibit E l  $20,000.00, due Oc- 
tober 30, 1964; Exhibit F, $20,207.96, due November 30, 1964; Ex- 
hibit G, $20,138.45, due December 31, 1964; Exhibit H, $21,536.70, 
due January 31, 1965; Exhibit I, $21,!355.98, due February 28, 1965; 
and Exhibit J, $22,793.10, due March 31, 1965. 

On July 1, 1964, the corporate defendant purchased the assets 
and assumed the liabilities of said partnership. It continued to pur- 
chase merchandise on open account from plaintiff. 
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The first maturing note (Exhibit B )  was paid by said partner- 
ship. JT7ith reference to the second maturing note (Exhibit C ) ,  plain- 
tiff on September 15, 1964, received a payment of $10,000.00 and a 
new note for $10,000.00 executed by the corporate defendant. With 
reference to the third maturing note (Exhibit D ) ,  plaintiff on Sep- 
tember 30, 1964, received a payment of $10,615.78 and a new note 
for $10,615.77 executed by the corporate defendant. 

The total amount of the indebtedness "which accrued during the 
period" the guaranty agreement was in effect was $156,708.88. The 
estate of B. S. Futrell is indebted to plaintiff under said guaranty 
to the extent of $70,000.00. 

Plaintiff is entitled to judgment against the individual and cor- 
porate defendants in the amount of $224,051.57 and to judgment 
against defendant executors in the amount of $70,000.00. 

Allegations relating to the solvency of the corporate defendant, 
the necessity for appointment of a receiver, etc., are not pertinent to 
decision on this appeal. The record does not disclose the status of 
the litigation in respect of these matters. 

Defendant executors, answering, admitted B. S. Futrell executed 
said guaranty agreement, and admitted (asserted) tha t  he revoked 
said guaranty on February 1, 1964. Otherwise, they denied all alle- 
gations purporting to impose liability on the estate of B. S. Futrell. 

As a further answer, defendant executors alleged: 
"1. Tha t  they are not indebted to the plaintiff in any amount 

whatsoever. 
"2. Tha t  on the 1st day of February, 1964, B. S. Futrell, now 

deceased, revoked and terminated the instrument executed by him 
on April 2, 1962, as hereinbefore more fully set out, and tha t  on or 
about the 10th day of June, 1964, approximately four months and 
nine days after the revocation and termination of said agreement, 
the plaintiff accepted promissory notes from Biscoe Distributing 
Company, a partnership, said notes being identified as Exhibits B ,  
C,  D, E, F ,  G, H, I and J ,  and in the aniounts indicated in para- 
graph XI of the complaint and payable a t  the times indicated in 
said paragraph XI of the complaint in full settlement of the in- 
debtedness of the Biscoe Distributing Company, a partnership, 
which was due a t  the time of the execution of said notes, and that  
the said B. S. Futrell, now deceased, was thereupon discharged 
from any obligation existing under the instrument dated April 2, 
1962, these defendants saying that  the plaintiff by the acceptance 
of said notes extending the time for payment of the original indebt- 
edness, after the instrument dated April 2, 1962, had been revoked 
for a period of more than four months, novated the original debt 
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and in law discharged the said B. S. Futrell and these defendants a s  
Executors. 

"3. That t,he plaintiff by its acceptance of the said notes here- 
inabove referred to, namely the exhibits identified as B, C, Dl El F, 
G, H, I and J materially altered and changed the contract between 
Biscoe Distributing Con~pany and the plaintiff ~vithout the consent 
of B. S. Futrell and changed and altered the said contract after the 
said B. S. Futrell had fully and completely terminated and revoked 
the said instrument dated April 2, 1962, and that  the said plaintiff 
by its act in changing and altering the said contract after the re- 
vocation of the instrument dated April 2, 1962, released and dis- 
charged the said B. S. Futrell and these defendants from any obli- 
gation whatsoever." 

Plaintiff demurred to and moved lo strike "paragraphs 2 and 3 
of the further answer" filed by defendant executors. Plaintiff as- 
serted: "The grounds upon which this demurrer is filed are that the 
further answer fails to state a valid defense which would bar the 
plaintiff's right of recovery . . . and, therefore, said paragraphs 
2 and 3 of the further answer should be stricken." 

Thereafter, defendant executors demurred to the amended com- 
plaint. 

At the hearing below, the court considered defendants' said de- 
murrer to the amended complaint and plaintiff's demurrer to and 
motion to strike paragraphs 2 and 3 of the further answer of de- 
fendant executors. 

The court, after recitals, entered judgment as follows: 
"Now, therefore, IT IS ORDERED, ADJUDGED AND DECREED: 
"(1) The demurrer of the defendants Susie Futrell and Roby 

Futrell, Executors of B. S. Futrell, t o  the complaint for failure to  
state a cause of action is overruled. 

"(2) The demurrer to and motion to strike paragraph 2 of the 
Further Answer of the defendants Susie Futrell and Roby Futrell, 
Executors of B. S. Futrell, is overruled and denied. 

"(3)  The demurrer to and motion to strike paragraph 3 of the 
Further Answer of the defendants Susie Futrell and Roby Futrell, 
Executors of B. S. Futrell, is sustained and allowed. 

"(4) The Executor Defendants are granted 30 days to file 
amended pleadings." 

Defendant executors excepted generally to "the foregoing judg- 
ment" and gave notice of appeal. 

Garland S. Garris, Sfoner & Stoner and Walser, Brinkley, Wal- 
ser & McGirt for plaintiff appellee. 

DeLapp, Ward & Hedrick for defendant executors, appellants. 
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BOBBITT, J. Appellants assign as error the portion of the court's 
judgment (paragraph " (3) ") sustaining plaintiff's "demurrer and 
motion to strike" as to paragraph 3 of appellants' further answer. 

TJThether the court erred in overruling appellants' demurrer to 
the amended complaint is not presented. I t  is noted that  plaintiff 
excepted to the portion of the court's judgment (paragraph " (2) ") 
overruling plaintiff's "demurrer and motion to strike" as to para- 
graph 2 of appellants' further answer. Plaintiff did not give notice 
of appeal. It would seem the parties were advertent to our Rule 
4 ( a ) .  

Upon this record, the parties discuss questions considered in the 
Annotation, "Guaranty as covering renewals, after revocation, of 
claims within coverage a t  time of revocation," 100 ,4.L.R. 1236. 
There is a division of authority. Cases generally favorable to nppel- 
lants include: Hughes v. Straus-Fmnk Co., 127 S.W. 2d 582 (Tex.) ; 
Straus-Frank Co. v. Hughes, 156 S.W. 2d 519 (Tex.) ; Merchants' 
Nut. Bank v. Cressey, 146 P\'.VT. 761 (Iowa) ; Bedford v. Kelley, 139 
N.W. 250 (hIich.) ; A'ational Eagle Bank v. Hunt, 13 A. 115 (R.I.) ; 
Gay v. Ward, 34 A. 1025 (Conn.) ; Home S a t .  Bank v. Waterman's 
Estate, 29 S.E. 503 (Il l .) .  Cases generally favorable to appellee in- 
clude: Corn Exchange Bank Trust Co. v. Giford, 197 N.E. 178 
(N.Y.), 100 A.L.R. 1233; Exchange S a t .  Bank v. Hunt, 135 P. 224 
(Wash.) ; Wise v. Miller, 14 N.E. 218 (Ohio). 

The facts alleged in the further answer do not provide a suffi- 
cient basis for application or discussion of the broad questions dis- 
cussed in the briefq. Decision must relate to a definite factual situa- 
tion. Such definite factual situation is not before us on this appeal. 

Appellants, in paragraph 1 of their further answer, simply assert 
they are not indebted to plaintiff in any amount whatsoever. This 
general denial of plaintiff's claim is surplusage and is not germane 
to the further defense. 

In  our riew, it was error to consider appellants' pleading as as- 
serting two separate and distinct defenses. Paragraphs 2 and 3 must 
be considered together as a single affirmative defense. hTothing in 
paragraph 3 suggests any material change in the contractual rela- 
tions between plaintiff and Biscoe Distributing Company other 
than that  alleged in paragraph 2, namely, the alleged acceptance by 
plaintiff of the nine promissory notes ('in full settlement of the in- 
debtedness of the Biscoe Distributing Company, a partnership, which 
was due a t  the time of the execution of said notes." Paragraph 3 
asserts this material change was "without the consent of B. S. 
Futrell." 

It is noted tha t  plaintiff demurred to the further answer on the 
ground i t  asserted ('an affirmative defense," asserting the allegations 
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of paragraphs 2 and 3 of the further answer failed to state "a valid 
defense." 

Plaintiff's "demurrer and motion to strike" must be considered a 
demurrer to appellants' further answer, namely, paragraphs 2 and 
3 thereof, considered as one further defense. Hence, in construing 
the allegations of the further answer, appellants must be given the 
benefit of every reasonable intendment in their favor. When so con- 
sidered, we are of opinion, and so decide, that  the allegations of the 
further answer, particularly when considered in connection with the 
quoted portion of paragraph 3, are sufficient to withstand the de- 
murrer. 

We are advertent to the fact that plaintiff has not been heard in 
this Court in respect of whether the court erred in overruling plain- 
tiff's '(demurrer and motion to strike" as to paragraph 2 of the fur- 
ther answer. Even so, disposition of appellants' appeal requires that  
the further answer be considered in its entirety. The questions de- 
bated on this appeal will be resolved in relation to the facts de- 
veloped and established a t  trial. Plaintiff will not be prejudiced by 
this course. 

The result of the foregoing is that  the portion of the court's 
judgment (paragraph '( (3) ") sustaining plaintiff's ('demurrer and 
motion to strike" as to paragraph 3 of appellants' further answer 
is reversed. 

Whether the portion of the court's judgment reversed by this de- 
cision materially prejudiced appellants is questionable. I n  any 
event, we deemed it  appropriate to entertain the appeal on account 
of the confusion that might result from the fact that  a demurrer to 
paragraph 3 of the further answer was sustained on the theory that  
i t  alleged a separate and independent affirmative defense. Under 
the circumstances, the costs on this appeal will be taxed one-half 
to appellants and one-half to appellee. 

Reversed. 

MOORE, J., not sitting. 
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STATE v. JAMES ALLEN STAFFORD. 

(Filed 4 May, 1966.) 

I. Criminal Law § 195- 
Exceptions not set out in the brief and in support of which no argument 

or authority is stated are  deemed abandoned. Rule of Practice in the Su- 
preme Court KO. 28. 

2. Criminal Law 5 71- Evidence held to support finding that confes- 
sion offered in evidence was freely and voluntarily made. 

Testimony of an  officer that  defendant did not request counsel and was 
not refused the right to communicate with a relative and counsel, tha t  de- 
fendant was advised of his right not to make any statement, and that the  
officer made no promise and offered no threat, coercion, or  duress, and 
that defendant then made the statement offered in evidence, held to sup- 
port the court's findings and conclusion that  the confession was f rwly and 
voluntarily made, notwithstanding defendant's testiniony that a prior con- 
fession made to other officers was made because defendant was  threat- 
ened and the oflicers would not allow him to call a relative and refused to 
let him talk to a lawyer and \\-as pron~ised probation if he made the 
statement, the prior confession not being entered in evidence and the offi- 
ccrs to whom i t  was made not being examined. 

MOORE, J., not sitting. 

PARKER, C.J., dissenting. 

APPEAL by defendant from Hall, J., Xovember 1965 Session, 
WAKE Superior Court. 

Defendant was tried under a bill of indictment charging break- 
ing and entering with intent to steal, larceny and receiving stolen 
goods. 

The State's evidence was to the effect that on or about the first 
day of June, 1953, Brawley Jewelry Company of Raleigh, North 
Carolina, was broken into and 119 to 129 matches, valued a t  
around $5,400.00, were taken. The defendant was apprehended about 
one nlonth later in Bexley, Ohio, and was extradited to North Car- 
olina for trial. Defendant was convicted, sentenced and served a 
portion of that sentence but e s c a p d  December 7, 1953. H e  was 
charged with committing another offense in Ohio, a t  which time he 
let i t  be known that he was an escapee from North Carolina. Upon 
his return here on Soveinbcr 25. 1964, he was granted a new trial 
under G.S. 15-217. 

Captain Goodwin testified with respect to the details of the 
crime as told to him by the defendant: that  the defendant had ar- 
rived in Raleigh some 10 days prior to .June 1st) 1953, and had taken 
a room there; that  he had visited Brawley Jewelry Company on two 
occasions prior to the break in;  that  on the day of the break in, he 
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went in a bank building and went on the roof and waited until 
nighttime before cutting a hole in the bathroom roof of the Jewelry 
Company and gaining entry thereto; that  he then filled a paper bag 
with watches from the display counters and left by the same way; 
tha t  he then traveled by bus to Wilson, Korth Carolina, Rocky 
Mount, North Carolina, and Norfolk, Virginia, where he began sell- 
ing the watches; that  from Norfolk, Yirginia, he traveled to several 
other cities selling watches until he was apprehended in Bexley, 
Ohio. 

The defendant challenged the admissibility of his alleged confes- 
sion but, the judge upon voir dire found as a fact tha t  all the es- 
sentials necessary to constitute a voluntary confession were present. 
His findings are further considered in the opinion. 

Defendant put on no evidence except during the voir dire to show 
that  he had not made any statement to the police. 

Upon being found guilty of breaking and entering and larceny, 
and sentenced, defendant appeals, assigning error. 

T .  W .  Bruton,  Attorney General, Millard R. Rich ,  Jr., Assistant 
Attorney General, for the State.  

Robert T .  Hedrick Attorney for the defendant appellant. 

PLESS, J. While the case on appeal contains eight assignments 
of error, the defendant in his brief brings forth only Exception No. 
1, which relates to the voluntariness of his alleged confession, and 
3, 4 and 8 which he groups, and which relate to his motions for non- 
suit and his formal exceptions to the judgment. The remaining ex- 
ceptions are not set out in the brief and no argument or authority 
is stated in regard to them. Under Rule 28 of the Rules of Practice 
in the Supreme Court, 254 N.C. 810, they are deemed abandoned. 
Nevertheless, we have given them consideration and find them with- 
out merit. 

I n  response to the defendant's claim, represented by Exception 
No. 1, that  his alleged confession was not voluntary, the trial judge 
excused the jury and made a full investigation as to the circum- 
stances under which it was made. It had been reported to the officers 
that  he had made a confession in Ohio which they discussed with 
him and which he did not deny. The officer, Captain R. E. Goodwin 
of the Raleigh Police Department, testified that  he had warned the 
prisoner of all of his rights and stated that  he had offered no prom- 
ises, inducements or threats to obtain the confession. The defendant 
denied having made a confession in Ohio and stated that  the confes- 
sion was made in North Carolina t o  Captain Goodwin because "I 
was threatened and they wouldn't let me call my sister who lived in 
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Wilson, North Carolina, and they refused to let me talk to a lawyer 
* H W and they told me that  if I would make a confession they 
would get nle out on probation. Mr. Goodwin did not say that. It 
was Mr. Bowers, I believe, who promised this to me, but i t  has been 
so long I do not remember it." The trial judge made full findings of 
fact to the effect that  the defendant made no request for counsel; 
that  he was not denied the right to coninlunicate with counsel or 
friends, was otherwise advised of his rights, and his statement was 
made freely and voluntarily, without any promise, threat, undue in- 
fluence, coercion or duress. The record amply supports the findings 
of the Judge and the exception is not sustained. 

The defendant has a long record of violations of the law, start- 
ing in 1944, having been convicted in Kentucky, Virginia, New 
Mexico and Texas, of crimes similar to the one here charged. It is 
not likely that  one with his long experience with the courts would 
believe tha t  a police officer, rather than the judge, would determine 
the question of probation. 

The evidence in support of the charge is set forth in the statement 
of facts. No evidence was offered by the defendant. H e  cannot suc- 
cessfully contend that  the evidence is not sufficient to prevail upon 
the motion to nonsuit, and that  being true, his formal exception to  
the judgment is without merit. 

No error. 

AIOORE, J., not sitting. 

PARKER, C.J., dissenting: Upon the hearing in the absence of 
the jury in respect to the admission in evidence of a purported con- 
fession by defendant here, the defendant testified in substance: Mr. 
Bowers and X r .  Upchurch went to Bexley, Ohio, and brought him 
back to Raleigh. He had niade no confession in respect to the In- 
stant case before he waq brought back to Raleigh. The officers treated 
him very well on their way back to Korth Carolina. After he got 
back to North Carolina, they wanted him to make a confession, and 
he would not do so. No violence was used by these two officers and 
he mas not threatened, but they would not let him call his sister in 
Wilson, North Carolina, and they refused to let him talk to a law- 
yer, saying "You ain't got no money and a lawyer ain't going to talk 
to you ndien you ain't got no money." These officers told him that if 
he would make a confession they would get him out on probation. 
Later on he made a taped recording, which was a confession. He  was 
promised probation eventually if he would make this btatement. I t  
was Mr. Bowers, he believes, who promised this to him, but i t  has 
been so long he does not remember. It must have been Mr. Bowers 
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or Mr. Upchurch. Captain R. E. Goodwin of the detective division 
of the Raleigh police force testified in respect to a confession the de- 
fendant made to him. Captain Gootiwin testified: "I don't know 
what Sergeant Bowers or Sergeant Upchurch may have promised 
Mr. Stafford." Captain Goodwin testified that Sergeant Bowers is 
sick in bed, and has been in bed for several days with influenza. 
There is no evidence to indicate that  Sergeant Upchurch was not 
available as a witness. Judge Hall found that  defendant's confession 
was made freely and voluntarily, and is, therefore, admissible in 
evidence. In  my opinion, Judge Hall should have heard the testi- 
mony of Sergeant Bowers and Sergeant Upchurch, or a t  least one 
of them, before he found that  the confession here was freely and 
voluntarily made. If Sergeants Bowers and Upchurch, or either one 
of them, induced the confession by either threats or a promise of se- 
curing probation for defendant, i t  is incompetent, and i t  is to be 
presumed that  those influences still operated upon defendant when 
he confessed to Captain Goodwin. I express no opinion as to whether 
Sergeant Bowers or Sergeant Upchurch used any threats or promises 
to secure a confession from defendant. I n  my opinion, the facts do 
not support Judge Hall's ruling that the confession was freely and 
voluntarily made and is admissible in evidence, in the absence of 
any testimony by Sergeants Bowers and Upchurch, or either of them. 
My  vote is to hold the confession incompetent upon the showing be- 
fore us, and to award defendant a new trial. Upon a new trial the 
court can hear the evidence of Sergeants Bowers and Upchurch, 
and adequately and safely determine the admissibility of this con- 
fession. 

IN THE MATTER OF THE ESTATE OF MARY ALICE WALLACE. 

(Filed 4 May, 1968.) 

1. Pleadings 8 29- 
An issue of fact arises whenever a material fact. which is one which 

constitutes a part of plaintiff's cause of nction or defendant's defense, is 
maintained by one party and controverted by the other. G.S. 1-196, G.S. 
1-198. 

2. Constitutional Law 8 24- 

Where the pleadings raise an issue of fact respecting property in con- 
troversy, such issue of fact must be tried by a jury, Constitution of North 
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Carolina, Art. I, § 19; G.S. 1-172, unless a jury trial is waived or n refer- 
ence ordered, Constitution of North Carolina, Art. IT7, $ 13, G.S. 1-184. 

3. Appeal and Error § 21- 
An appeal and assignment of error to the judgment presents whether 

error of law appears on the face of the record. 

4. Clerks of Court 5 1- 
Where an issue of fact is joined before the clerk, the clerlr must transfer 

the proceeding to the Superior Court for trial. G.S. 1-174. 

5. Same; Constitutional Law 5 24- Jury trial is required on appeal 
from clerk's order determining controverted issue of fact raised by 
pleadings. 

Petitioner sought to recover a sum of money, petitioner claiming that 
a t  the sale by the administrator c. t. a. she had purchased both the real 
estate and personal proper@ on the premises of the decedent, and that the 
money had been taken from her and placed in the hands of the clerli for 
determination of ownership. Respondent denied the allegation that the sum 
of money was part of the personal property purchased by petitioner. The 
clerk ordered that the money be turned over to the administrator c. t. a. 
of the estate. and petitioner ap~~ealed. Held: The pleadings raise an issue 
of fact for the determination of the jury, and it was error for the court 
to affirm the order of the clerk ~ i t h o u t  a jury trial. 

6.  Claim and Delivery § 1- 
A writ of claim and delivery maF be issued only in a pending civil ac- 

tion. 

MOORE, J., not sitting. 

APPEAL by Konnie E. Hadlock from McConnell, J., September 
1965 Session of MOORE. 

Nonnie E. Hadlock filed a petition with the clerk of the Su- 
perior Court of Moore County alleging in substance: There has been 
deposited in the office of the clerk of the Superior Court of Moore 
County the sum of $1,283.95, which fund was taken from the home 
of the late Mary Alice Wallace after petitioner purchased her home 
pIace. At the sale conducted by H. F. Seawell, Jr., the personal prop- 
erty on the premises, together with the real estate, was purchased a t  
said sale, and petitioner avers that  the said money was a part of the 
personal property purchased by her at said sale. The clerlr of the 
Superior Court holds said fund for determination of its ownership. 
Wherefore, petitioner prays that the said $1,253.95 be delivered to 
her. 

H. F. Seawell, Jr. ,  administrator c.t.n. of the last will and testa- 
ment of Mary Alice Wallace, filed an answer to the petition, alleg- 
ing in substance: It is admitted that  the clerk of the Superior Court 
of Moore County has in his possession the sun1 of $1,283.95, which 
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sum belongs to  the estate of Mary Alive Wallace and should be 
paid over to him as administrator c.t.:t. It is admitted that  this sum 
of money came from the home of Mary Alice Wallace and was her 
money. The petitioner herein swore under oath in the Superior Court 
of AIoore County that this sum of money did not belong to her, and 
this may be found in the record of testimony in Williams v. Had-  
loclc, page 18 of the record. Respondent denies the allegation in the 
petition that this sum of money was a part of the personal property 
purchased by petitioner when she purchased the home place of Mary 
Alice Wallace. Wherefore, respondent prays that  the money be forth- 
with paid to him as administrator c.t.a. of Mary Alice Wallace for 
distribution less costs as provided by law. 

On 12 June 1965 Bessie Beck, assistant clerk of the Superior 
Court of Moore County, entered an order in substance as follows: 
After hearing the evidence, the court is of the opinion that  the 
$1,283.95 now on deposit in the office of the clerk of the Superior Court 
of Moore County were the funds of the late Mary Alice Wallace, 
and the court finds as a fact that said funds should be paid to  H. F. 
Seawell, Jr., administrator c.t.a. of the last will and testament of 
Mary -Alice Wallace. Wherefore, i t  is ordered that  the said $1,283.95 
be distributed to the said H. F. Seawell, Jr., as administrator c.t.a. 
of the last will and testament of Mary Alice Wallace. From this 
order petitioner appealed, and "same is transferred to  Civil Issue 
Docket." (Quoted verbatim from the order.) 

On appeal Judge JIcConnell entered an order as follows: 

"This matter coming on to be heard on an appeal by Xonnie 
E. Hadloclr from an order of the Clerk of Superior Court of 
Moore County dated the 12th day of June 1965, wherein the 
said Clerk finds as a fact that  the sum of $1,283.95 was found, 
and that said funds had been deposited with the Clerk of Su- 
perior Court for a determination as to the ownership of said 
funds, and in the Clerk's order, the funds were ordered to be 
distributed to H. F. Seawell, Jr. ,  as Administrator of the said 
Mary Alice Wallace. 

"After hearing the evidence, the court affirms the order of 
said Clerk." 

From Judge McConnellls order, Nonnie E. Hadlock, petitioner, 
appealed to the Supreme Court. 

Gavin, Jackson & Gavin by H. M .  Jackson, and Barrett & Wil- 
son by P. H. l17ilson for petitioner appellant. 

Seawell & Seawell & Van Camp by James R. Van Camp for re- 
spondent appellee. 
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PARKER, C.J. Petitioner has one assignment of error, which is 
as follows: "To the action of the Court in signing the Judgment in 
the proceeding." 

An issue of fact arises upon the pleadings whenever a material 
fact is maintained by one party and controverted by the other. G.S. 
1-196 and 1-198; Wel l s  v. Clayton, 236 X.C. 102, 72 S.E. 2d 16; 
Baker v. Construction Corp., 255 N.C. 302, 121 S.E. 2d 731. ",4 ma- 
terial fact is one which constitutes a part  of the plaintiff's cause of 
action or the defendant's defense." Wells v. Clayton, supra. 

The Xorth Carolina Constitution, Art. I, scc. 19, states in rele- 
vant part:  "In all controversies a t  law respecting property, the an- 
cient mode of trial by jury is one of the best securities of the rights 
of the people, and ought to remain sacred and inviolable." Under 
this constitutional provision, "trial by jury is only guaranteed whcre 
the prerogative existed a t  coinn~on law or by statute a t  the time the 
Constitution was adopted." Belk's Dept. Store, I72c. v. Guilford 
County, 222 N.C. 441, 23 S.E. 2d 897; 2 AIcIntosh, N. C. Practice 
and Procedure, 2d Ed., 1431, 1432, 1433. G.S. 1-172 provides in 
relevant part:  "An issue of fact must be tried by a jury, unless a 
trial by jury is \wived or a reference ordered." Sparks v. Sparks, 
232 N.C. 492, 61 S.E. 2d 357. The Korth Carolina Constitution, ,4rt. 
IV, see. 13, provides in relevant part:  "In all issues of fact, joined in 
any court, the parties may waive the right to have the same de- 
termined by a jury. . . ." G.S. 1-184 provides for waiver of trial 
by jury. G.S. 1-174 reads in relevant part:  "All issues of fact joined 
before the clerk shall be transferred to the superior court for trial 
a t  the next succeeding term. . . ." G.S. 1-273 reads as follows: "If 
issues of law and of fact, or of fact only, are raised before the clerk, 
he shall transfer the case to the civil issue docket for trial of the is- 
sues a t  the next ensuing term of the superior court." "If issues of 
fact are raised in special proceedings before the clerk, the cause is 
transferred to the civil issue docket, to be tried as in an ordinary 
civil action." 2 McIntosh, K. C. Practice and Procedure, 2d Ed., 3 
1432, p. 4. 

The sole assignment of error here is to the signing of the judg- 
ment, and appellate review is limited to the question of whether er- 
ror of law appears on the face of the record proper. 1 Strong's S. C. 
Index, Appeal and Error, $ 21, and supplement to Vol. I, Appeal and 
Error, 21. It is now our task to apply the rules of law above stated 
to the instant appeal. 

Thcse facts appear on the face of the record proper: The petition 
and anqlver here present a controversy "at law respecting property," 
and raise an issue of fact as to the ownership of the $1,283.95 in 
money deposited in the office of the clerk of the Superior Court of 
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Moore County. This is the appeal entry to the order of Bessie Beck, 
assistant clerk of the Superior Court of Moore County, signed by 
her: "To the foregoing order the petitioner appeals and same is 
transferred to Civil Issue Docket." There is nothing in the record 
before us to indicate that petitioner and respondent have waived 
their constitutional and statutory right to have the issue of fact 
joined on the pleadings tried by a jury. North Carolina Constitu- 
tion, Art. IV, sec. 13; G.S. 1-184. Here, there is no question of ref- 
erence. Therefore, Judge McConnell had no authority to enter an 
order affirming the order of the assistant clerk of the Superior Court 
of Moore County, which in effect is a determination by Judge Mc- 
Connell of the issue of fact raised by the pleadings and a finding by 
him that the $1,283.95 deposited in the office of the clerk of the Su- 
perior Court of Moore County were funds belonging to the late Mary 
Alice Wallace, and an order that said money be distributed to  H. F. 
Seawell, Jr .  as administrator c.t.a. of the last will and testament of 
Mary Alice Wallace. This error of law appears on the face of the 
record proper. I n  consequence, Judge McConnellls order is set aside. 
The ordinary procedure in such cases is to remand the proceeding 
for a new trial to the end that the determinative issue of fact raised 
by the pleadings here may be submitted to a jury for decision. 
Sparks v. Sparks, supra. However, this appears in the testimony of 
Nonnie E. Hacilock in the record. On her direct examination she 
testified: "I do not have the money; the Sheriff came and took i t  
away from me that  evening serving a search warrant, and this 
money is now on deposit with the Clerk of Superior Court of Moore 
County." On cross-examination she testified: "Claim and delivery 
papers were served on me, but I didn't give any bond for it, and the 
money was turned over to the Sheriff who took i t  from my house." 
There is nothing in the record to indicate who caused the search 
warrant or the claim and delivery writ to be issued. Claim and de- 
livery "is only a writ or order issued in a pending civil action for the 
recovery of specific personal property." 2 McIntosh, N. C. Practice 
and Procedure, 2d Ed., 3 2151. If Nonnie E. Hadlock was correct in 
stating the money was taken from her by virtue of a claim and de- 
livery writ, i t  is manifest she was not plaintiff in the said action in 
which the claim and delivery writ was issued. We cannot determine 
from the confused state of the record before us as to whether there 
is another and prior action pending between the same parties for the 
same cause. If Konnie E .  Hadlock was not correct in stating the 
money mas taken from her by virtue of a claim and delivery writ, 
but was correct in saying "the Sheriff came and took i t  away from 
me that evening serving a search warrant," there is nothing in the 
record to indicate who caused the search warrant to be issued or 
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under what circumstances i t  was issued or in what proceeding. 
Therefore, in the confused state of the record, we content ourselves 
with setting aside Judge McConnellls order. 

Order set aside. 

B~OORE, J., not sitting. 

J. ARTHUR JOHNSON, If. CARL JOHXSON, LELIA J. SIMMONS, LOTTIE 
J. PIERCE. EVELYN J. STAKES, REBA B. HUFFX4N. COSNIE B. 
WORD. PRESTON J. BLACKWELDER, JR., EARL THORNTON BLACK- 
WELDER. JR., MAMIE B. WALLACE, RUBY B. CROWE, SALLIE B. 
COOKE, MAGGIE B. SMITH, VIRGINIA B. BUCK, JUNE COKER, ED- 
WARD METHVIN BLACKWELDER, WILLIE B. HALL. DAVID EU- 
GENE BLACKWELDER, BUFORD MARTIN BLACKWELDER, MYRTLE 
E. MORGAN. JIANIE E. AGNER, ADA FRANCES EFIRD BROWN, 
ZULA B. SHELTON, DARA W. SAKDERS, VIVIAN WALTER, RUTH 
W. HORTON, PAULINE TV. TOWNSEND, BLANCH W. WEBBER. VER- 
SON C. BI,ACI<WELDER. LOMA B. GARVER, RSYAIOND A. BLACK- 
WELDER, EMMA B. PLANT, R. D. BLACKWELDER, KATHRINE B. 
WEBB, MILDRED B. BRINKLEY, AND MYRTLE B. RITCHIE. v. 
LELA J. BLACKWELDER, ADMINISTRATRIX OF J. 31. BLACKTVELDER, 
DECEASED, AXD LELA J. BLACKWELDER, INDIVIDUALLY. 

(Filed 4 May, 1966.) 

1. Descent a n d  Distribution § 1- 
Under the provisions of G.S. 29-14 the widow is entitled to the net estate 

if the intestate is not survived by a child, children, o r  lineal descendant of 
a deceased child or children, or by a parent. 

2. Same; Constitutional Law § 23- 
An estate must be distributed in accordance with the law in effect a t  

the time of the death of intestate, and a person is charged with 
knowledge that the statutes of distribution are subject to change by the 
General Assembly. 

3. Descent and Distribution S 1- 
The fact that a decedent became mentally incompetent to malie a will 

prior to the effective date of the Intestate Succession Act and died after 
its effective date, does not affect the rule that his estate must be dis- 
tributed in accordance with the laws in effect a t  the time of his death, 
and the contention that he was satisfied with the law of distribution a t  
the time he became mentally incompetent but that he mould not have been 
satisfied after the change in the law and would hare  made n will had he 
then been competent to do so, relates to matters wholly within the realm 
of speculation and is untenable. 

AIOORE, J., not sitting. 
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APPEAL by plaintiffs from GambiLl, J., September 1965 Session 
of ROWAN. 

The hearing below was on demurrer to complaint for failur.: to 
state facts sufficient to constitute a cause of action. 

Plaintiffs' allegations, summarized, are as follows: 
James Michael Blackwelder (Intestate) died June 18, 1962, in- 

testate, leaving an estate consisting of real and personal property 
of a value in excess of $150,000.00. He was survived by his widow, 
Lela J. Blackwelder, who qualified as administratrix of her hus- 
band's estate. She is defendant herein as administratrix and indi- 
vidually. Intestate was also survived by collateral relatives, plain- 
tiffs herein. They are lineal descendants of Intestate's brothers and 
sisters. 

Prior to June 10, 1959, Intestate became mentally incompetent 
to make a will or to in any way alter or change the disposition of 
his property, which condition existed and continued without change 
or interruption until his death. 

Plaintiffs assert they are the owners of and entitled to one-half 
of the residual personal estate of Intestate, after payment of the 
reasonable cost of administration and .$10,000.00 to the widow, and 
that they are the owners of all of the real estate of Intestate, subject 
to the dower interest of the widow. Plaintiffs pray that  judgment be 
entered directing the administratrix to distribute the personal estate 
of Intestate "in accordance with the provisions of the intestate suc- 
cession laws of the State of Xorth Carolina as said laws existed on 
the 9th day of June 1959," and that  the court enter appropriate or- 
ders to safeguard and protect plaintiffs' asserted rights. 

The court, being of opinion that  "the dcfendant, Lela J .  Black- 
welder, is entitled to his entire net estate as his surviving widow in- 
asn~uch as there were no lineal descendants of the said J. M. Black- 
welder," sustained the demurrer and dismissed the action. Plaintiffs 
excepted and appealed. 

Hartsell,  Hartsell & Mills  and K .  Michael Roon t z  for plaintiff 
appellants. 

Alexander & Brown and Wi l l iams ,  TVilleford & Boger Jor defend- 
ant  appellees. 

BOBBITT, J .  Section 15 of Chapter 879, Session Laws of 1959, 
known as the Intestate Succession Act,, now codified as G.S. Chapter 
29, provides: "This Act shall become effective July 1, 1960, and shall 
be applicable only to estates of persons dying on or after July 1, 
1960." 

Intestate died June 18, 1962. 
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G.S. 29-13 provides: "All tlie estate of a person dying intestate 
shall descend and be distributed, subject to tlie payment of costs of 
administration and other lawful claims against the estate, and sub- 
ject to the payment by the recipient of State inheritance taxes, as 
provided in this chapter." 

G.S. 29-14, in pertinent part, provides: "The share of the surviv- 
ing spoupe shall be as follows: . . . (4)  If the intestate is not sur- 
vived by a child, children or any lineal descendant of a deceased 
child or children or by a parent, all the net estate." See Tolson v. 
Young, 260 N.C. 506, 509, 133 S.E. 2d 135. There being no lineal 
descendents, under G.S. 29-14 the surviving widow was entitled to 
"all the net estate" of Intestate. 

I t  is well settled tha t  "an estate must be distributed among heirs 
and distributees according to the law as it exists a t  the time of the 
death of the ancestor." 23 Am. Jur.  2d, Descent and Distribution $ 
21, citing, inter alia, TPilson v. Anderson, 232 N.C. 212, 59 S.E. 2d 
836, 18 A.L.R. 2cl 951, and s. c. on relhearing, 232 N.C. 521, 61 S.E. 
2d 447, 18 A.L.R. 2d 959. 

Intestate had no vested right in the statutes of descent and dis- 
tribution in effect prior to the ratification on June 10, 1959, of tlie 
Intestate Succession Act. He  was charged with knowledge that  these 
statutes were subject to change by the General Assembly. "The 
power of the Legislature to determine who shall take the property 
of a person dying subsequent to the ef'fcctive date of a legislative act 
cannot be doubted." Bennett v. Cain, 248 N.C. 428, 431, 103 S.E. 2d 
510, and cases cited. 

Plaintiffs base their contention on the allegation that  Intestate 
became mentally incapable of making a will prior to ratification 
of the 1959 Act and that such mental incapacity continued until 
his death. 

Plaintiffs' contention assumes: Before he became mentally in- 
capable of making a will, Intestate had knowledge of and was 
pleased with the statutes of descent and distribution; and, if he had 
made a mill, he would have disposed of his estate as provided by the 
statutes then in effect. He  would have been displeased with tlie 
provisions of the 1959 Act; and, but for his mental incapacity, ~vould 
have made a will disposing of his estate as provided by the statutes 
in effect prior to ratification of the 1959 Act. 

The succecsive aswmptions underlying plaintiffs' contention are 
unwarranted. They relate to matters that  lie wholly within the realm 
of specul a t '  lon. 

The determinative fact is tha t  Intestate made no will. Hence, 
his estate "shall descend and be distributed" in accordance with the 
statutes in effect on ,June 18, 1952, the date of his death, namely, 
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G.S. Chapter 29. The court properly sustained the demurrer; and, i t  
appearing affirmatively that  plaintiffs have no cause of action as al- 
leged heirs and distributees of Intestate, properly dismissed the ac- 
tion. Hence, the judgment of the court below is in all respects 
affirmed. 

Affirmed. 

MOORE, J., not sitting. 

FRANK HUNTER McCLURE, PETITIONER, v. STATE OF NORTH CAROLINA. 

(Filed 4 May, 1966.) 

1. Rape §§ 12, 17- 
Former virginity of a female child is an essential element of the offense 

of carnal knowledge of a female virgin between 12 and 16 years of age and 
licr consent is not a defense, G.S. 14-28, while in a prosecution for assault 
with intent to con~mit rape, the virginity of the female over 12 years of 
age is not an element of the offense, and the intent of defendant to gratify 
his passion on the person of the female at  all events, notwithstanding any 
resistance on her part, is an essential element of that offense; the offenses 
are separate and distinct and the one is riot a less degree of the other. 

2. Indictment and  W a r r a n t  5 7; Constitutional Law § 28- 
There can be no adjudication of guilt of a felony unless the defendant 

is put to trial upon an indictment duly found by a grand jury. Constitn- 
tion of North Carolina, Art. I, $ 17;  Fourteenth Amendment to the Federal 
Constitution, S 1. 

3. Same; Criminal Law § 23- 
In a prosecution under an indictment charging defendant with carnal 

knowledge of a female virgin between 12 and 16 years of age, G.S. 14-26, 
the court may not accept a plea of guilty of assault on a female with in- 
ttmt to commit rape, G.S. 14-22, since there is no indictment to support the 
sentence upon the plea of guilty. 

4. Criminal Law 3 173- 
Where it appears upon a post conviction hearing that defendant was 

sentenced upon his plea of guilty to an offense not included in the charge, 
so that the sentence entered upon the plea of guilty is not supported by 
the indictment, the order of the lower court denying petitioner any relief 
under the Post Conviction Hearing Act must be vacated as  a nullity. 

hIoom, J., not sitting. 

CERTIORARI to review a final order denying petitioner any relief, 
entered by Campbell, J., in a post conviction hearing held pursuant 
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to the provisions of G.S. 15-217 et seq. a t  the October 1965 Criminal 
Session of HEKDERSON. 

Attorney General T. TV. Bruton and StafJ Attorney Theodore C. 
Brown, Jr., for the State. 

William H. Stepp, Jr., for petitioner. 

PARKER, C.J. On 31 December 1964 petitioner filed with the 
Superior Court of Henderson County a petition pursuant to the pro- 
visions of G.S. 15-217 et seq., seeking a review of the constitution- 
ality of his trial a t  the October 1960 Criminal Session of Hender- 
son County, Froneberger, J., presiding. On 27 February 1965 Clark- 
son, J., pursuant to G.S. 15-219, appointed Kenneth Youngblood, a 
member of the Henderson County Bar,  to represent petitioner, an  
indigent, a t  the post conviction hearing. The material facts allegcd 
in the petition, admitted in the answer thereto of the Attorney Gen- 
eral, shown by the evidence, and found by Judge Campbell in his 
order are not in dispute, and are as follows: 

At the October 1960 Criminal Session of Henderson, petitioner 
was called for trial on an indictment charging him in June 1960 
with unlawfully, wilfully and feloniously carnally knowing Evelyn 
B. Hyder, a female child, over twelve and under sixteen years of 
age, who llad never before had sexual intercourse with any person, 
he, the said Hunter hIcClure, a male person, being a t  the time over 
eighteen years of age, a violation of G.S. 14-26. IIcClure was repre- 
sented by Paul K.  Barnwell, a lawyer employed for him by his 
father and mother. Petitioner entered a plea of guilty to an assault 
with intent to commit rape, a violation of G.S. 14-22, and was sen- 
tenced to imprisonment for a term of not less than twelve nor more 
than fifteen years. There was, so far as the record before us discloses, 
no formal and sufficient accusation in the Superior Court of Hender- 
son County a t  the October 1960 Criminal Session charging petitioner 
with the offense of an assault with intent to commit rape. Petitioner 
is still in prison serving this sentence. 

In  the hearing before Judge Campbell, petitioner testified, inter 
alia, in substance: In  June 1960 he was 35 years old. Evclyn B. 
Hyder was his sister's child, was "right a t  14" years, and was will- 
ing for him to have sexual intercourse with her. His lawyer Barn- 
well told him "we'll enter a plea of guilty to assault." He  thought 
he n a s  pleading guilty to an assault; no one told him he was plead- 
ing guilty to an assault on a female with intent to commit rape. 

Judge Campbell in his order found the follo~ving facts: 

"8. That  a t  the time of the trial, the defendant was not 
under the influence of any narcotics, drugs, alcohol and had 
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not been threatened, placed under duress or promised anything 
by any court official, law enforcement officer, solicitor or Judge, 
and that  the defendant freely and voluntarily and a t  a time 
when he knew or should have known what he was doing in 
open Court as disclosed by the Minutes of said Court. 'The 
defendant, through his Attorney, Paul Barnwell enters a plea of 
guilty of assault with intent to commit rape.' That  said plea 
mas entered freely and vo!untarily and that the Court in open 
Court entered Judgment: 'Let the defendant be confined in the 
State's Prison a t  Raleigh for not less than 12 nor more than 
15 years.' 

n r u  

"11. That the defendant with his long and varied experi- 
ence in the trial of criminal cases and as the accused in crin~inal 
cases and as a felon knew what he was doing when he entered 
the plea of guilty and he did so at a time when he had full op- 
portunity to confer with his mother and other members of his 
family and with his privately employed attorney." 

Based upon such findings Judge Campbell ordered and adjudged 
"that none of the defendant's constitutional rights were in any way 
violated and that  he received a fair trial in accordance with due 
process of law and the sentence rendered conforms with the law 
and was rendered by a Court of competent jurisdiction and that  
the defendant is now properly in the custody of the prison authori- 
ties of the State of North Carolina. 

After Judge Campbell had entered his final order, he entered 
an order discharging Kenneth Youngblood as attorney for petitioner, 
for the reason that Kenneth Youngblood asked to be released as  
petitioner's attorney because of petitioner's attitude. 

On 20 October 1965 Judge Campbell entered an order appoint- 
ing William H. Stepp, Jr. ,  as counsel for petitioner to apply for a 
writ of certiorari to this Court to review Judge Campbell's final 
order. 

On 15 February 1966 we allowed hlcClurels petition for a writ 
of certiorari. 

The felony set forth in G.S. 14-28 (carnal knowledge of female 
virgins between twelve and sixteen years of age) is a distinct and 
separate felony from the felony set forth in G.S. 14-22 (assault with 
intent to commit rape). The essential elements of G.S. 14-22 and 
(2.8. 14-26 are not identical. I n  G.S. 14-26 former virginity of the 
female child is an essential element of the charge, and her consent 
is not a defense. S. v.  Barefoot ,  241 N.C. 650, 86 S.E. 2d 424. Pun- 
ishment for a violation of G.S. 14-26 shall be a fine or imprisonment 
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in the discretion of the court, and imprisonment cannot exceed ten 
years. S. v. Grice, 265 K.C. 587, 144 S.E. 2d 659; S. v. Blaclzmon, 
260 N.C. 352, 132 S.E. 2d 880 (1963). The B l a c k m o ~ ~  case overruled 
S. v. Swindell, 189 N.C. 151, 126 S.E. 417 (1925), which upheld a 
sentence of imprisonmcnt for thirty years based upon defendant's 
conviction for violating C.S. 4209, now G.S. 14-26. Punishment for 
a violation of G.S. 14-22 shall be imprisonment in the State's prison 
for not less t l ~ n n  one nor more than fifteen years. In  a prosecution 
for a violation of G.S. 14-22 if the female victim is over 12 ycars of 
age (see G.S. 14-21), her virginity is not an essential element of the 
offense, and in order to convict the State must show by evidence bc- 
yond a reasonable doubt "not only an assault, but tha t  the defend- 
ant  intended to gratify his passion on the person of the woman, and 
that he intended to do so, a t  all e~~c i l t s ,  notwithstanding any re- 
sistance on her part." S. v. Rurnette, 242 N.C. 164, 87 S.E. 2d 191, 
52 A.L.R. 2d 1181 ; 1 Wharton's Criminal L a v ,  Anderson Ed.  (1957), 
$ 302, pp. 629-31. Consent by the fcniale victim obtained by the 
use of force or fear duc to threats of force is void and no consent. 
Wharton, ibid, $ 311; S. v. Carter, 265 K.C. 626, 144 S.E. 2d 826. 
The felony set forth in G.S. 14-22 is not a less degree of the felony 
set forth in G.S. 14-26. 

G.S. 15-137 reads in relevant part:  "Xo person shall be . . . 
put on trial before any court, but on indictment found by the grand 
jury, unless otherwise provided by law." 

"There can be no trial, conviction, or punishment for a crime 
without a formal and sufficient accusation. In the absence of an ac- 
cusation the court acquires no jurisdiction whatever, and if i t  as- 
sumes jurisdiction a trial and conviction arc a nullity." 42 C.J.S., 
Indictments and Informations, 5 1 ;  S. v. Albarty, 238 N.C. 130, 76 
S.E. 2d 381; S. v. Strickland, 243 X.C. 100, 89 S.E. 2d 781; S. v. 
Morgan, 226 N.C. 414, 38 S.E. 2d 166. 

When the court a t  thc October 1960 Criminal Session of Hen- 
derson County Superior Court sentenced petitioner to imprisonment 
for a term of not less than twelve nor more than fifteen years upon 
his plea of guilty to an assault with intent to commit rape when 
there was no formal and sufficient accusation against him for the 
offense to which he pleaded guilty, i t  would ecern to be without prcc- 
edent, and the wntence of imprisonnient was a nullity, and violates 
petitioner's rights as guaranteed by Art. I, sec. 17, of the S o r t h  
Carolina Constitution, and by section 1 of the 14th Amendment to 
the United States Constitution. See S. v. Jordan, 226 N.C. 155, 37 
S.E. 2d 111. 

The Attorney Genera1 in the State's brief candidly states that 
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petitioner "in this case is entitled to relief as this Court may 
order." 

Judge Campbell's conclusion of law to the effect that  none of pe- 
titioner's constitutional rights were in any way violated, and that  
he received a fair trial in accordance with due process of law and 
the sentence rendered conforms with the law, and that  defendant is 
now properly in the custody of the prison authorities of the State 
of North Carolina is erroneous. Final order of Judge Campbell is re- 
versed, and sentence of imprisonment of petitioner imposed a t  the 
October 1960 Criminal Session of Henderson County Superior Court 
is vacated as a nullity. 

MOORE, J. ,  not sitting. 

STATE OF NORTH CAROLINA v. MYRTLE COLEMAN GODWIN. 

(Filed 4 May, 1966.) 

1. Telephone Companies § 5; Criminal Law § 33-  
In a prosecution for making indecent telephone calls to a female, testi- 

mony that defendant frequently followed the car of the prosecuting witness 
and would cut in front of her so close as to constitute harassment is com- 
petent for the purpose of showing intent and attitude of defendant toward 
the prosecuting witness. 

2. Criminal Law 8 67- 
Tape recordings of telephone conversations between defendant and the 

prosecuting witness made by a tape recorder attached to the telephone by 
a police officer a t  the instance of the prosecuting witness are competent in 
evidence when the prosecuting witness identifies the voices and states that 
the tapes were a fair and accurate representation of the conversations, 
and admission of such testimony uoes not violate the wiretapping statute. 
G.S. 14-156, G.S. 14-372, G.S. 16-27. 

Y. Criminal Law § 107- 
The words "annoy," "molest," and "harass" have a well understood 

meaning to the average person and it is not required that the court de- 
fine the words in the absence of a special request. 

MOORE, J., not sitting. 

APPEAL by defendant from Bailey, J., December 1965 Regular 
Session, WARE Superior Court. 

Defendant was tried in the City Court of Raleigh under a war- 
rant charging that she "did unlawfully and wilfully repeatedly 
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telephone (on or about 17 Noveniber 1965) a female person, to wit, 
Mrs. Louise Combs Wall, for the purpose of annoying, molesting 
and harassing said female person, in violation of the N. C. General 
Statute, Chapter 14, Section 196.1, contrary to the form of the  
statute in such case made and provided, and against the peace and 
dignity of the State." Upon conviction she appealed to the Superior 
Court, where she was again found guilty. 

The State's evidence tcnds to show tha t  the defendant and Mrs. 
Wall had known each other for several years, and following the 
death of the defendant's husband in 1962 she began telephoning 
Mrs. Wall frequently, and so much so that  Mrs. Wall conferred with 
the Raleigh Police Department about the phone calls and began to  
keep a log of them in April, 1964. They continued with regularity 
until Yovember 16, 1965, a t  which time the defendant called her 
twelve times and on November 17 called her eight times. A tape 
recorder was attached to Mrs. Wall's phone and the defendant's 
conversation recorded on it. It is not necessary to repeat the nature 
of the conversations but they were of a type that  evinced unnatural 
tendencies on the part  of the defendant and were revolting and dis- 
concerting to Mrs. Wall. The record shows that they were of a type 
and quantity to annoy, disturb and irritate any normal person. 

The defendant entered a general denial of Mrs. Wall's testimony 
and insisted that  she had not called her as many times as Mrs. Wall 
had testified. 

The defendant was found guilty as charged and upon a sentence 
to Women's Prison with recommendation for psychiatric treatment, 
she appealed, assigning error. 

Carl C. Churchill, Jr., attorney for the defendant. 
T. TY. Bruton, Attorney General, Charles D. Barham, Jr., As- 

sistant Attorney General, Wilson B. Partin, Jr., Staff Attorney, for 
the State. 

PLESS, J. Over a period of three years Mrs. Wall received dis- 
concerting and frequent telephone calls from the defendant and had 
taken action to stop them, or decrease their number, without result. 
To  shorn the attitude of the defendant towards her, the court per- 
mitted Mrs. Wall to testify tha t  the defendant had attempted to  
block her car in the parking lot of the supermarket, tha t  she had 
frequently followed her to such places as the hospital, school, etc. 
and would cut her car in front of Mrs. Wall's "at least once a week, 
sometimes more than that,  and many times mas very very close. It 
is just a miracle that  I didn't hit her car or didn't have a wreck and 
most of the times I had my children with me." The defendant as- 
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signs this evidence as error but i t  was competent for the purpose of 
showing the intent of the defendant and her attitude toward the 
prosecuting witness. S. v. ilfcClain, 240 K.C. 171, 81 S.E. 2d 364. 
Her conduct in blocking Mrs. Wall's car and cutting in front of i t  
showed the defendant's intent to harass, annoy and molest her and 
is competent as interpreting the reasons for her frequent telephone 
calls which wcre alleged to be for the same purpose. 

The defendant further complains that the Court permitted the 
State to introduce tape recordings allegedly containing telephone 
conversations by the defendant with Mrs. Wall but the State has 
laid the requisite foundation for their admissibility. Mrs. J17all iden- 
tified them as being the voice of the defendant, and stated that  they 
were a fair and accurate representation of the conversations she had 
with the defendant. The exceptions are overruled. S. v. Walker, 251 
K.C. 465, 112 S.E. 2d 61; Olmstead v. U.  S., 277 US .  438, 72 L. Ed. 
944. The defendant claims that  these recordings are incompetent be- 
cause they violate the North Carolina Wiretapping Statute G.S. 14- 
155 and also G.S. 14-372 and G.S. 15-27. However, these statutes were 
not enacted to prevent introduction of evidence obtained in a case 
similar to this and are not relevant here. 

Another exception is that  the court did not define the words 
"annoy, molest and harass," and also complains of another portion 
of the charge, including some of its contents and its alleged failure 
to comply with G.S. 1-180. It is not to be assumed that  the jurors 
were ignorant and the words, "annoy, molest and harass," are in 
such general usage and so well understood by the average person 
that  i t  would have been a waste of time to define them. Had the de- 
fendant thought their definition of sufficient importance to request 
it, i t  is quite likely that  the court would have defined them but the 
failure to make such request waives any possible error. S. v. Caudle, 
208 W.C. 249, 180 S.E. 91; S. v. Holland, 216 N.C. 610, 6 S.E. 2d 217. 

All of the remaining exceptions have been fully considered and 
found to be without merit. 

No error. 

MOORE, J., not sitting. 
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HUBERT THTRONE BREWER v. OLDEN UONNELL GARNER A N D  

JIAGDALENE HUGHES GARNER. 

(Filed 4 May, 1966.) 

1. Appeal and E r r o r  § 60- 
Decision to the effect that the evidence is sufficient to be submitted to 

the jury on an issue is the lam of the case unless tlie evidence a t  the 
second trial is niaterially different from that introduced a t  the former. 

2. Automobiles § 42f- 
PlaintiR's evidence to the edect that he was traveling a t  a lawful speed 

on his side of the highway, that lie saw defendant's car approaching about 
18 inches to its left of the center line, that plaintiff a t  no time crosstxd 
the center line, and that tlie collision occurred in plaintiff's proper lane of 
travel, held not to disclose contributory negligence as  a matter of lam on 
tlie part of plaintiff. 

MOORE, J., not sitting. 

APPEAL by plaintiff from a judgment of involuntary nonsuit 
entered by Gambill, J., a t  the October, 1965 Civil Session, RANDOLPH 
Superior Court. 

At the first trial a t  the October, 1964, Civil Session of the court, 
tlie jury found the defendants were guilty of negligence and tha t  
the plaintiff was guilty of contributory negligence. On appeal, this 
Court ordered a new trial for errors in the admission and exclusion 
of evidence. The decision is reported in 264 N.C. 383, where the 
pleadings and tlie evidence a t  the first trial are reviewed. 

At the second trial both parties introduced evidence. At  its con- 
clusion the court sustained the demurrer to the evidence and dis- 
missed the action against Magdalene Hughes Garner. The court's 
order discloses the disposition of the case against the other defend- 
ant:  

"THIS CACSE COMING OX FOR TRIAL a t  the October 25, 1965, 
Civil Session of Superior Court of Randolph County before tlie 
under4gned Judgc Presiding and a jury duly sworn and en?- 
paneled, and a t  the conclusion of the plaintiff's evidence, the 
defendant Olden Donnell Garner moved for the entry of judg- 
ment of nonsuit, which demurrer and motion were overruled 
and denied, and the defendant Olden Donne11 Garner having 
offered his evidence and rested and having again demurred to  
thc evidence and moved for judgment of nonsuit, which de- 
murrer and motion m-ere again overruled and denied, and the 
plaintiff having offered rebuttal testimony and rested and the 
defendant Oldcn Donnell Garner having again demurred to  
the evidence and moved for judgment of nonsuit which demur- 
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rer to the evidence and motion for judgment of nonsuit was 
again overruled and denied, and after arguments of counsel for 
the parties and the charge of the Court but before the jury had 
arrived a t  a verdict, the Court concluded that the dcn~urrer to 
the evidence and motion for judgment of nonsuit of the defend- 
ant Olden Donnell Garner should be sustained and allowed: 
Plaintiff excepts." 

The court ordered the action dismissed. 
The plaintiff excepted and appealed. 

Ot tway  Burton for plaintiff appellant. 
Jordan, Wl igh t ,  Henson & Nichols b y  G. Marlin Evans  for de- 

fendant appellees. 

HIGGINS, J. The sufficiency of the evidence to go to the jury on 
the issues of negligence and contributory negligence was not ser- 
iously challenged a t  the first trial. The case went back because of 
errors in the admission and exclusion of evidence. Not directly, but 
by implication the decision recognized the right of the plaintiff to 
have the jury pass on the issues involved. Of course, where the evi- 
dence is materially different a t  a second trial, the former ruling does 
not control, and does not become the law of the case. George v. R. 
R., 217 N.C. 684, 9 S.E. 2d 373. 

At the trial now under review, the plaintiff testified: "As I ap- 
proached the Garner automobile I was going east a t  approximately 
forty to forty-five miles per hour and I was on my side of the road. 
The Garner car was coming from west. It was about eighteen inches 
across the line. The line I am talking about is the white center line. 
The collision occurred in my proper right-hand lane. I a t  no time 
got across the center line." The plaintiff does not swear himself out 
of court. Rouse v .  Peterson, 261 N.C. 600, 135 S.E. 2d 549; Pruett 
v. Inman,  252 N.C. 520, 114 S.E. 2d 360. 

The defendant, with respect to the collision, testified "I don't 
know anything about it. I don't even know whether I was in the 
collision or not. I do know the day before the headlights were bad 
on the car. We ran around all Friday evening with them bad and 
didn't fix them. We ran all Friday evening with them needing to be 
fixed." 

The plaintiff's evidence required the jury to pass on the issues as  
to Olden Donnell Garner. Judge Gambill so ruled a t  the close of the 
plaintiff's evidence; and again a t  the close of all the evidence. How- 
ever, after the jury had deliberated an appreciable length of time 
without arriving a t  a verdict, Judge Gambill changed his mind, re- 
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called the jury, and entered the judgment of involuntary nonsuit. 
We are forced to conclude the evidence raised issues of fact which 
must be passed on by the jury. The court cannot decide them as  
matters of law. We regret to send this case back for another trial 
but find it necessary to do so as to Olden Donnell Garner for the 
reasons assigned. The nonsuit is affirmed as to Magdalene Hughes 
Garner. 

As to Olden Donnell Garner -New trial. 

MOORE, J., not sitting. 

DORIS W. KING, ADMIXISTRBTRIX OF THE ESTATE OF ROBERT ODELL RIKG, 
DECEASED, V. LOUIE E. EONARDI, JR., AR-D JOHN THOMAS BONARDI. 

(Filed 4 May, 1966.) 

1. n i a l  § 21- 
On motion for compulsory nonsuit, plaintiff's evidence is to be taken a s  

true and considered in the light most favorable to him, giving him the 
kne f i t  of every fact and inference of fact reasonably deducible from the 
evidence, and defendant's eridence which tends to establish a different 
state of facts or impeach or contradict plaintiff's evidence is not to be 
considered. 

2. Same- 
Discrepancies in plaintiff's evidence do not warrant nonsuit. 

3. Automobiles 9 49- 
Defendants' evidence that shortly before the accident in suit plaintiff's 

intestate who mas a passenger in plaintiff's car, was intoxicated is not to 
be considered on the question of intestate's contributory negligence. ,since 
defendants' evidence in this respect tends to show another and different 
state of facts from that  of plaintiff. 

4. Automobiles § 41p- 
The identity of the drirer of a vehicle a t  the time of the accident may 

be established by circumstantial evidence, either alone or in combination 
with direct evidence. 

5. Sam- 
Evidence tending to show that  defendant drove up to a filling station 

and r e m o ~ e d  the keys from the ignition, intestate remaining in the vehicle, 
tha t  defendant returned to the car and got in on the driver's side and 
drove off in a big hurry, and that  the accident in suit occurred a few 
minutes thereafter, is sufficient to support an  inference that defendant was 
operating the vehicle a t  the time of the accident. 
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6. Autonlobiles 8 41a- 
Segligcnce is not presumed from the mere fact of an accident, and evi- 

dence that the vehicle being driven by defendant left the road on a straight 
stretch of high~vay is alone insufficient to raise an inference of negligence, 
but is snfficient for that purpose in combination with evidence tending 
to show that the vehicle was being driven in a careless and reckless man- 
ner and a t  unlawful and escessive speod a t  the time. 

7. Same- Evidence t h a t  vehicle r a n  off road because of excessive speed 
and  reckless driving takes issue of negligence to jury. 

Evidence that defendant driver ran off the highway on a straight 
strvtch of road, with evidence of physiral facts that the highway mas met 
with rain a t  the time, that after learing the highway the vehicle traveled 
294 feet across the yards of two residences, turned over several times, 
uyrootvd several pine trees about two inches in diameter before it came 
to rest, is held sufficient to permit an inference that the vehicle was be- 
ing o1)erated in a careless and reckless manner and a t  a dangerous and un- 
lawful rate of speed under the circumstances, and that such acts of neg- 
ligence were the proximate cause of the accident. 

8. Negligence § 21- 
The burden of proof on the issue of contributory negligence is upon 

defendant. 

9. Autonlobiles § 46.1- 
The refusal of the court to submit a separate issue as to whether de- 

fendant was the operator of the rehicle a t  the time of the accident will 
not be held for error when the court instructs the jury to the effect that 
in order to answcr the issue of negligence in the affirmative they must 
find by the greater weight of the evidence that defendant was driving the 
vehicle a t  the time of the accident, the burden of proof being upon plain- 
tiff. 

MOORE, J., not sitting. 

APPEAL by defendant John Thomas Bonardi from Froneberger, 
J., December 1965 Special Civil Session of LEE. 

Civil action to recover damages for the wrongful death of plain- 
tiff's intestate. 

Tlle complaint alleges in substance: About 10 p.m. on 2 Noveni- 
ber 1962 his intestate was riding as a guest passenger on the right 
hand side of the front seat of an automobile owned by Louie E. 
Bonardi, Jr., and driven by John Thomas Bonardi, with the owner's 
consent, on U. S. Highway #421, which has a paved portion 20 feet 
wide. John Thomas Bonardi was negligent in the operation of the 
automobile in that  (1) he operated it carelessly and heedlessly in 
willful and wanton disregard of the rights and safety of others, and 
without due caution and circumspection, and a t  a speed of more 
than 70 miles per hour, and in a manner so as to endanger persons 
and property; (2) he failed and neglected to keep the automobiIe 
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under proper and reasonable control; (3) he operated tlie automo- 
bile a t  a spccd greater than m-ah reasonable under the conditions 
then existing when the road waq  wet and slick; and (4) he drove 
the automobile from the main traveled portion of the highway a t  a 
high, dangerous and unlawful speed, which caused said automobile 
to overturn six times, thereby wrecking the automobile and killing 
his intestate. Such negligence of John Thomas Bonardi was the sole 
and proximate cause of the wrecking of the automobile and the 
death of plaintiff's intestate. 

Defendants filed a joint answer denying that  John Thomas 
Bonardi was driving the auton~obile a t  the time alleged, and deny- 
ing any negligence on their part. As a further answer and defense, 
they allege in substance that if thcy were negligent in any r e y e c t  
in the operation of the automobile, then and in that event plaintiff's 
intestate was also negligent in voluntarily continuing to ride in dc- 
fendants' automobile when he knew tha t  tlie driver of defendants' 
automobile was under tlie influence of intoxicating liquor and that 
the automobile was being operated a t  a fast, dangerous and unlaw- 
ful speed, and that  such negligence on the part  of plaintifi's intestate 
was a proximate cause of his own death, and is a bar to any re- 
covery in this action. 

Plaintiff and defendants offered evidence in support of the al- 
legations in their pleadings. At  the close of all the evidence the 
court allowed the motion of defendant Louie E. Bonardi, Jr . ,  for a 
judgment of compulsory nonsuit, and denied a similar motion made 
by John Thomas Bonardi. 

The following issues were submitted to the jury and answered a s  
indicated: 

"1. TJ7as the plaintiff's intestate Robert Odell King killed 
as a result of the negligence of the defendant John Thomas 
Bonardi, as alleged in the complaint? 

"Answer: Yes. 
"2. If so, did the plaintiff's intestate Robert Odell King, 

by his own negligence, contribute to his own death, as alleged 
in the answer? 

"Answer: No. 
"3. What amount of damages, if any, is the plaintiff en- 

titled to recover? 
"Answer: $10,000.00." 

From a judgment entered in accordance with the verdict, defend- 
ant  John Thomas Bonardi appeals. 



224 I N  T H E  SUPREME COURT. [267 

Smith, Leach, Anderson & Dorsett by C. K. Brown, Jr., for  de- 
fendant appellant John Thomas Bonardi. 

P i t h a n ,  Staton & Betts by TV. W. Staton for plaintiff appellee. 

PER CURIAM. Defendant ,John Thomas Bonardi assigns as  er- 
ror the denial of his motion for judgment of compulsory nonsuit 
made a t  the close of all the evidence. 

On a motion for judgment of compulsory nonsuit, plaintiff's evi- 
dence is to be taken as true, and considered in the light most fa- 
vorable to him, giving him the benefit of every fact and inference of 
fact  pertaining to the issues which may be reasonably deduced from 
the evidence. Plaintiff's evidence must be considered in the light of 
his allegations to the extent the evidence is supported by the alle- 
gations. Defendant's evidence which tends to impeach or contradict 
plaintiff's evidence is not to be considered. Discrepancies and con- 
tradictions in plaintiff's evidence do not justify a nonsuit, because 
they arc for tlie jury to resolve. 4 Strong's N. C. Index, Trial, $ 21; 
Supplement to Vol. 4,  ibid, $ 21. 

Considering plaintiff's evidence according to the rule, i t  tends 
to show the following facts: Between 9 and 10 p.m. on 2 November 
1962 defendant John Thomas Bonardi drove a station wagon owned 
by his brother, Louie E. Bonardi, Jr . ,  to the Jonesboro Drive-In 
Grill in Jonesboro, and parked i t  close to the gas pump, headed out 
towards Main Street, which street is U. S. Highway #421. This grill 
is located on U. S. Highway #421, and is west of the scene where 
the wrecked station wagon was found. Plaintiff's intestate was a 
passenger in the station wagon. It was drizzling rain. John Thomas 
Bonardi got out of the station wagon, and went into the rest room 
in the grill. Plaintiff's intestate stayed in the station wagon. Bonardi 
stayed inside the grill two or three minutes, went to the station 
wagon in a "pretty big hurry," got in the station wagon on the 
driver's side, and left in a big hurry. When he left, plaintiff's intes- 
tate was on his right as a passenger. When he drove out of the drive- 
way of the grill, his tires were squealing. When the station wagon 
crossed the railroad tracks about 45 or 50 feet from the grill, i t  was 
going 50 or 55 miles an hour, and the back of the car jumped down 
and up. About two or three blocks from the railroad tracks is a 
Sinclair station; when the station wagon passed this Sinclair sta- 
tion, i t  was still picking up speed, and was headed towards Shallow 
Well Church. A little bit later an ambulance turned down Main 
Street going in the direction of Shallow Well Church. 

Bobby William Baker, a witness for plaintiff, on the night in 
question was working a t  the Jonesboro Drive-In Grill, and testified 
to the effect tha t  he saw John Thomas Bonardi drive the station 
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wagon up to the grill, and drive i t  away. On cross-examination he 
testified : 

"JJ7hen they stopped Johnny Ronardi turned tlie ignition off 
and got out. He  went around the back of the car and went in 
the front door of the grill. I was standing there all this time and 
I saw him. I had no conversation with him. -4s to whether 1 
observed anything about it, I an1 not a doctor or anything like 
that. He  might have been drinking. He  acted son~ething like it. 

"I observed the way he walked. He  just walked like somebody 
is drunk. I did not have any conversation with him. I didn't 
speak to him a t  all. He  walked by me. He  did not speak to me. 
He  walked on into the grill. After he got in the grill he might 
have straightened up some then. There is a booth on each side 
of the door in the grill. I didn't get in front of him close enough 
to smell any alcohol on his breath. I didn't see his facial ap- 
pearance, his eyes or anything of tha t  nature. 

l C H U  

"I didn't observe anything about Bobby King. I did look a t  
him. I didn't form any impression or have any opinion about 
his condition that  night.'' 

Jerry Baker, a witness for plaintiff, testified in effect that  on 
the night in question he saw John Thomas Bonardi drive the sta- 
tion wagon away from tlie Jonesboro Drive-In Grill, and saw a 
passenger on the front seat with his head slumped down against tlie 
window. He  testified: 

"I saw the car when i t  first started off. It started off pretty 
fast. The way i t  started off - I know when a man is sober and 
not sober - I was trying to tell in what manner he drove the 
car. I just said it was like a drunk would drive a car. I t  started 
off faster than any sober person would start  off." 

Traveling east on U. S. Highway #421, Mary C. Underwood lives 
on tlie right of the highway about 1.8 miles east of the Jonesboro 
Drive-In Grill. To the west of her home on the same side of the 
highway is Mrs. Wade Coley's home, which is about 60 feet from 
the paved portion of the highway. TT7est of the Coley home on the 
same side of the highway is Shallow Well Church manse. The paved 
portion of the highway a t  this place is 20 feet wide. About 10 p.m. 
on the night in question Mary C. Underwood heard a noise like a 
roaring and then an explosion. She went outside. She saw the body 
of John Thomas Bonardi three or four feet from her bedroom win- 
dow and about 40 or 50 feet east of where the car stopped. She saw 
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the body of Bobby King lying in the ditch to the right of the drive- 
way. She called a patrolman and asked him to send an ambulance, 
and he said he would. 

Bobby Price, a member of the State Highway Patrol, was a wit- 
ness for plaintiff. When he arrived at the scene of the wreck about 
10:15 or 10:20 p.m., the bodies of King and Bonardi had been re- 
moved. The wrecked station wagon had not been moved when he 
arrived. He  gave testimony in substance as follows: The station 
wagon was torn all to pieces; the right rear door was torn off. I t  had 
dirt or mud on its top. It was up beside the Coley house. About two 
feet of i t  was on the east side of the Coley house. The station wagon 
was headed south. Thc station wagon was on its wheels. It had a 
flat tire. He testified in detail as to tire marks, as to the ground 
being very wet, and as to dug-out places where the tire tracks were. 
The dug-out places were ('like a heavy object struck the ground." 
The testimony of the State patrolman would permit a jury to find 
that the station wagon left the highway on a straight stretch of 
road, which was wet with rain, west of Shallow Well Church manse, 
traveled 294 feet across the yards of two residences, turned over 
several times, uprooted several small pine trees as much as two 
inches in diameter in the yard of the Coley house, and came to rest 
up beside the east side of the Coley house headed south. 

Counsel for plaintiff and defendants stipulated that  the speed 
limit a t  the scene of the wreck was 55 miles an hour. 

Defendants offered evidence tending to show that a short time 
before the wreck of the station wagon Bobby King and John Thomas 
Bonardi were intoxicated. This evidence tends to establish another 
and different state of facts from the evidence offered by plaintiff, or 
tends to contradict or impeach the evidence presented by plaintiff, 
and in ruling upon appellant's motion for judgment of compulsory 
nonsuit i t  is our duty to ignore it. Bundy v. Powall, 229 N.C. 707, 
51 S.E. 2d 307. 

Dr. James H .  Byerly, who practices medicine in Sanford, saw 
plaintiff's intestate in the Lee County Hospital about 10:30 or 11 
p.m. on the night in question. He was dead when he saw him. He  
examined him, and in his opinion the cause of his death was a frac- 
tured skull. On the same night Dr.  RI. C, Covington, who practices 
medicine in Sanford, saw John Thomas Bonardi lying on a stretcher 
and unconscious in the emergency room of the same hospital. 

Appellant contends that  his motion for judgment of compulsory 
nonsuit should be allowed for the reason that  plaintiff has no evi- 
dence as to who was driving the station wagon a t  the time of the 
wreck, and no evidence as to  the negligence of the driver, whoever 
he was, and further that  if his motion for judgment of compulsory 
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nonsuit is not allowed on these grounds, then i t  should be allowed 
on the ground that  plaintiff's evidence shows her intestate was 
guilty of contributory negligence as a matter of law in remaining In 
the station wagon when he knew John Thomas Bonardi was ~ntoxi- 
cated. Appellant's contentions are untenable. 

Circumstantial evidence, either alone or in combination with 
direct evidence, is sufficient to establish the crucial fact here as to 
who was driving the station wagon when i t  overturned. Bridges v. 
Graham, 246 N.C. 371, 98 S.E. 2d 492, and cases cited. "Evidence of 
actionable negligence need not be direct and positive. C~rcumstantial 
evidence is sufficient, either alone or in conlbination with direct evi- 
dence." Lane v. Bryan, 246 N.C. 108, 97 S.E. 2d 411. 

Kegligence is not presumed from the mere fact tha t  there has 
been an accident and injury. Johns v. Day, 257 N.C. 751, 127 S.E. 
2d 543. What is said in Yates v. Chappell, 263 N.C. 461, 139 S.E. 2d 
728, is relevant here: 

"The mere fact that  a vehicle veers off the highway is not, 
enough to give rise to an inference of negligence. [Citing nu- 
thority.] But  what occurred immediately prior to and a t  the 
moment of the impact niay be established by circumstantial 
evidence, either alone or in combination with direct evidence. 
[Citing authority.] The physical facts a t  the scene of an acci- 
dent, the violence of the impact, and the extent of damage may 
be such as to support inferences of negligence as to speed, reck- 
less driving, control and lookout. [Citing authority.]" 

Considering plaintiff's evidence, as we are required to do on a 
motion for judgment of compulsory nonsuit as above stated, i t  is 
sufficient to carry the case to the jury that  John Thomas Bonardi 
mas the driver of the station wagon a t  the time i t  wrecked, and the 
physical facts a t  the scene of the wreck and the extent of damage 
are sufficient to support inferences of negligence that  the station 
wagon a t  the time i t  wrecked mas being operated by Bonardi in a 
careless and reckless manner, a t  a high, dangerous and unlawful 
rate of speed which was greater than was reasonable under the 
conditions then existing when the road was wet and slick, and that 
Bonardi did not keep the station wagon under proper and reason- 
able control, and that such negligence of John Thomas Bonardi in 
the operation of the station wagon was a proximate cause of the 
death of plaintiff's intestate. Bridges v. Graham, supra; Thomas v. 
Morgan, 262 N.C. 292, 136 S.E. 2d 700; Randall v. Rogers, 262 
N.C. 544, 138 S.E. 2d 248; Yates v .  Chappell, supra; Drumwright 
v. Wood, 266 N.C. 198, 146 S.E. 2d 1. 
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The burden of proof on the issue of contributory negligence is 
upon defendant appellant. Nonsuit on the ground of contributory 
negligence should be allowed only when plaintiff's own evidence, 
taken in the light most favorable to him, so clearly establishes this 
defense of contributory negligence that no other reasonable infer- 
ence or conclusion can be drawn therefrom. 3 Strong's N. C. Index, 
Negligence, 8 26, p. 476. Nonsuit on the issue of contributory negli- 
gence should be denied when opposing inferences are permissible 
from plaintiff's evidence. Wilson v. Camp, 249 N.C. 754, 107 S.E. 
2d 743; Bell v. Maxwell, 246 N.C. 257, 98 S.E. 2d 33. I n  our opinion, 
and we so hold, plaintiff has not proved herself out of court so as to 
be nonsuited on the issue of contribut,ory negligence. Lincoln v. R. 
R., 207 N.C. 787, 178 S.E. 601. The court was correct in denying 
appellant's motion for judgment of compulsory nonsuit. 

Appellant assigns as error the trial court's refusal to submit 
an issue tendered by appellant as follows: "Was the defendant, John 
Thomas Bonardi, the operator of the 1960 Plymouth station wagon 
a t  the time the injuries were inflicted on Robert Ode11 King on No- 
vember 2, 1962, as alleged in the complaint?" The court in its charge 
on the first issue submitted to the jury instructed the jury to the 
effect that  to answer the first issue yes, the burden of proof was on 
plaintiff to satisfy the jury that  appellant was the driver of the 
station wagon a t  the time it  wrecked. This assignment of error is 
overruled. 

Appellant's assignments of error to the admission of evidence 
have been examined and all are overruled, because the admission 
of the challenged evidence is not sufficiently prejudicial, if prejudi- 
cial a t  all, to disturb the verdict and judgment below. 

Appellant has many assignments of error to the charge. After 
considering these assignments of error and after reading the charge 
as a whole, prejudicial error is not shown. All assignments of error 
to the charge are overruled. 

The jury, under application of settled principles of law, resolved 
the issues of fact against appellant. All appellant's assignments of 
error have been examined and all are overruled. Neither reversible 
nor prejudicial error has been made to appear. The verdict and judg- 
ment will be upheld. 

No error. 

MOORE, J., not sitting. 
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Camox c. KATIONAL Co. 

J. H.  CARSON AND WIFE, CHARLOTTE JI. CARSON, v. IBIPERIAL '400' 
NATIOSdL, INC., AXDREW COLLINS, L I L L I A N  COLLIxS AiYD h!fOTOR 
HOTEL PROPERTIES, IR'C. T/A CHARLOTTE IMPERIAL '100' MOTEL, 
A LIMITED PARTNERSIIIP. 

(Filed 4 May, 1966.) 

1. Landlord and Tenant § 10- 
Provisions in a lease authorizing lessor to terminate the lease and re- 

possew the property upon the appointment of a receiver for lecsee or an  
adjudication that lessee is a bankrupt a re  not contrary to public policy 
and are  valid, and the right of lessor to repoqsess the property may not 
be defeated by the fact that lessee sublets the property to a s o l ~ e n t  sub- 
lessee. 

2. Contracts § 1% 
The courts may not under the guise of construction rewrite contracts 

executed by litigants. 

3. Landlord and Tenant § 8- 
Where the lessee "assigns" the lease for only a par t  of the unexpired 

term, the transaction is not an  assignment of the lease but a subletting, 
and the relationship of landlord and tenant continues to exist between the 
lessor and lessee. 

AIoon~, J., not sitting. 

pmss ,  J., took no par t  in the cor~sideration or decision of this case. 

APPEAL by Imperial '400' Kational, Inc. (hereinafter Imperial) 
and Edward F. Walsh, Receiver for Imperial (hereinafter Receiver), 
from Pless, J., September 6, 1965, Schedule A Session of NECKLEK- 
BURG. 

This action was, as authorized by G.S. 42-26, begun before a 
justice of the peace to have defendants removed from Lot 1025 on 
South Tryon Street in Charlotte, leased by plaintiffs to Imperial on 
June 1, 1962, for a term of 54 years beginning September 1, 1962. 

Process was served on Andrew Collins, a general partner in the 
limited partnership of Charlotte-Imperial '400' Motel. The magis- 
trate rendered judgment for plaintiffs. The partnership appealed. 

On August 25, 1965, an order was entered with the consent of 
plaintiffs and defendant partnership waiving trial by jury and set- 
ting the cause for trial during the week beginning September 12, 
1965. On September 10, 1965, a stipulation signed by counsel for 
plaintiffs, by counsel for the partnership and defendants Collins and 
by counsel for receiver for Imperial was filed and made a part of the 
record. The stipulation recited "All defendants are properly before 
the Superior Court on appeal from judgment of summary ejectment 
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in this action on August 6, 1965, by His Hon. T .  J. Fletcher, Justice 
of the Peace * * "." 

The court, as autliorizcd by the waiver of jury trial, made exten- 
sive findings of fact. 

Cansler & Lockhart for plaintiff appellees. 
Lane and Helms for Imperial '400' Xational, Inc., appellant. 

PER CURIAM. The findings necessary for a decision are: 
On June 1, 1962, plaintiffs and Imperial, after extensive negotia- 

tions, executed a written lease demising to Imperial for a term of 54 
years beginning September 1, 1962, Lot NO. 1025 on South Tryon 
Street in Charlotte. In  drafting the lease, Imperial's standard form 
was used. Pertinent interlineations were made so as to modify the 
printed form to conform to the terms agreed upon by the parties. 
Imperial agreed that it would erect a two-story building on the lot 
to be used as a motel. Pertinent to a decision in this case are the 
provisions of Sections 7 and 12. They are as follows: 

"7. Lessor aclinowledges that Imperial will require financing 
applicable to the construction and equipping of the above mentioned 
motel and by reason thereof, Lessor agrees that  Imperial shall have 
the right during the term of this lease to place real estate mortgages 
on all or any portion of the property as security for the loans or ex- 
tensions of credit not to exceed in the aggregate (exclusive of in- 
terest and/or finance charges) a sun1 equal to forty-five hundred 
dollars ($4,500) per motel unit to be constructed * * *. Such 
mortgages shall provide for repayment within sixteen (16) years 
from Rlarch 1, 1963 * * *." 

('12. Lessor reserves the right to  terminate this Lease, and t o  
re-enter and repossess the whole of the property without further 
notice or demand: 

(1) Upon any general assignment for the benefit of the cred- 
itors of Imperial; or if a receiver shall be appointed for Imperial; 

(2) Or upon the adjudication that  Imperial is bankrupt; 
* * *." (The italicized portion of Section 12 was an amendment 

to the standard form.) 
Imperial was given the right to assign its interest in the lease 

subject to the express limitation that  Imperial should not "be re- 
lieved of its obligations hereunder except with the express written 
consent of Lessor" and with the further provision that the assign- 
ment could only be made "to a co-venture or co-partnership engaged 
in a business similar to Imperial." 

On March 18, 1963, Imperial borrowed $184,500 and pursuant 
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to the provisions of Section 7 of the lease, plaintiffs secured the sunls 
so borrowed by their mortgage on the demised property. 

On November 21, 1963, Imperial, defendants Collins and Motor 
Hotel Properties, Inc. (hereinafter Properties) executed a limited 
partnership agreement. Imperial and defendants Collins were gen- 
eral partners. Properties was a limited partner. Imperial owned 
50% of the partnership, defendants Collins 3070, and Properties 
20%. The name given the partnership mas Charlotte Imperial '400' 
Motel (hereinafter Motel). 

By  an undated "Assignment of Motel" acknowledged by Im- 
perial and Properties on July 20, 1964, and by defendants Collins on 
July 24, 1964, Imperial assigned, transferred and set over unto Motel 
all of Imperial's "right, title and interest in and to the Motel lo- 
cated a t  premises 1025 South Tryon Street, Charlotte, North Caro- 
lina, including the Motel building, appurtenances thereto and furni- 
ture, fixtures and equipment located in, on or about said premises 
and assignor's right, title and interest for a period of 35 years com- 
mencing on the date hereof." Plaintiffs were not informed of the 
execution of the "Assignment of llotel." They learned of the trans- 
fer on or about June 14, 1965. 

On June 3. 1965, Imperial and Properties filed a petition under 
Chapter X I  of the Federal Bankruptcy Act in the United States 
District Court of Yew Jersey. Petitioners there alleged they could 
not pay their debts as they matured. They asked for the appoint- 
ment of a receiver for their properties. On June 4, 1965, an order was 
entered in the District Court "Appointing Edward F. Walsh, Re- 
ceiver for Imperial and vesting him with full power of administra- 
tion as contemplated by Section 48-A2 of the Bankruptcy Act, rather 
than as a mere custodian." 

Plaintiffs learned of the appointment of a receiver for ImperiaI 
on June 9, 1965. They promptly gave notice of the termination of 
the lease because of the breach of the provisions of Section 12. 

While the record on appeal stated that  Imperial and the receiver 
were regularly before the court and appealed from the judgment ren- 
dered by the Superior Court, there is nothing in the record other 
than the stipulation to establish thxt fact, and there is nothing in 
the record to show that  the bankruptcy court had authorized the re- 
ceiver to enter an appearance in this action. This fact was called to 
the attention of counsel for appellants on oral argument. 

Subsequent to the oral argument counsel for Receiver filed a mo- 
tion in this Court asking that Walsh as Receiver be made a party 
and that he be allowed to ratify and approve the notice of appeal 
given by his counsel. 
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Subsequently an amended motion was filed by Thomas J .  O'Neill, 
Trustee of the Estate of Imperial '400' National, Inc., alleging that  
he is a necessary party to the action and as such desires to be made 
a party and to ratify the action of counsel purporting to represent 
Walsh as Receiver. 

His petition is supported by: (1) An order of the United States 
District Court of New Jersey dated February 21, 1966, appointing 
Mr. O'Neill as Trustee of the properties of Imperial as provided by 
Chapter 10 of the Bankruptcy Act. The order of the District Court 
directed Walsh as Receiver to transfer and convey the properties of 
Imperial to O'h'eill, as Trustee. (2) The order of the United States 
District Court of Kew Jersey specifically authorized O'Neill a s  
Trustee to continue the employment of counsel to represent the in- 
terest of Imperial in this litigation. (3) A letter from OINeill, a s  
Trustee, to Lane & Helms expressing approval of the work thereto- 
fore done by them and authorizing them to continue to represent 
Imperial and its interest in this litigation. 

The motion of O'Neill, Trustee, is allowed. The Clerk of this 
Court is directed to cause the motion and supporting documents t o  
be mimeographed and made a part of the record in this cause. 

Appellants have not excepted to any of the findings of fact made 
by the court. The only question for decision is: Do the findings sup- 
port the judgment awarding possession of the demised premises t o  
plaintiffs? 

The provisions of Section 12 authorizing plaintiffs-lessors to ter- 
minate the lease and repossess the property upon the appointment 
of a receiver for Imperial or adjudication that i t  was a bankrupt a re  
not void. They are not contrary to public policy nor prohibited by 
statute. To the contrary, similar provisions are frequently inserted 
in leases, particularly when of long duration. Finn v .  Meighan, 325 
U S .  300, 89 L. Ed. 1624, 65 S. Ct. 1147; 415 Fi f th  Avenue Co., Inc. 
v. Finn, 146 F.  2d 592; I n  Re  Clerc Chemical Corporation, 142 F .  
2d 672; Floro Realty & Investment (lo. v .  S temm Electric Corp., 
128 F .  2d 338; Urban Properties Corporation v. Benson, Inc., 116 F .  
2d 321; I n  Re  Walker,  et all 93 F .  2d 281; 51 C.J.S. 632; 32 Am. 
Jur., 735. 

Appellants do not challenge the validity of the provision of Sec- 
tion 12 of the lease. Their position is that the parties to the lease 
intended that the provision should apply to Imperial only if i t  had 
the immediate right of possession when a receiver was appointed for 
i t  or i t  was adjudged a bankrupt. They say provisions for forfeiture 
are to be strictly construed, and a provision authorizing a lessor t o  
cancel upon the appointment of a receiver for lessee should be con- 
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CARSOX v. SATIOXAL Co. 

strued to mean cancellation only if a receiver is appointed for the 
person or entity presently rightfully in l~ossession. Flagg v. Andrew 
Williams Stores, 273 P. 2d 294, typifies the line of cases on which 
appellants rely. 

The answer to appellants' position is: There is no ambiguity in 
the language the parties used to express thcir agreement. By express 
language the right is given to terminate if Imperial should be ad- 
judged a banltrupt. If the parties had intended to limit the right to 
terminate to the bankruptcy of the entity having the right to posses- 
sion, it would have been easy to have used words limiting lessor's 
right. The provisions with respect to cancellation names Imperial. 
The court found that  prior to the execution of the lease plaintiffs had 
made an extensive investigation as to the financial responsibility of 
Imperial and, based on its investigation, bclieved Imperial "was a 
financially sound and substantial enterprise." This finding is sup- 
ported by the fact  that  lessors mortgaged their properties to permit 
Imperial to borrow nearly $200,000. Lessors permitted Imperial to  
assign the lease to a limited class of assignees, viz, co-ventures or a 
co-partnership engaged in a business similar to tha t  of Imperial. 
Here the court found that  the partnership was an alter ego of Im- 
perial. This finding is not challenged by an exception. Courts can- 
not under the guise of construction rewrite contracts executed by the 
litigants. Parks v. Oil Company, 255 N.C. 498, 121 S.E. 2d 850; 
Casualty Co. v. Teer, 250 N.C. 547, 109 S.E. 2d 171. 

The provisions of Section 13 relating to assignments do not in- 
clude sublettings. There is nothing in the lease directed to sublet- 
t i n g ~ .  Imperial had the right to sublet. Hargrave v. King, 40 N.C. 
430. 

Here the partnership acquired the right to occupy the premises 
for only a portion of Imperial's term. It was a sub-tenant, not an  
assignee. The relationship of landlord and tenant between plaintiffs 
and Impcrial continued to exist notwithstanding the transfer made 
by Imperial in July 1964. -Tfillinery Co. v. Little-Long Co., 197 N.C. 
168, 148 S.E. 26. If the appellants' position is sound, we would have 
the strange situation of the leasehold estate being valid for the next 
34 years, invalid for the remaining 17 years of the terrn because of a 
present violation of the lessor's right to terminate the lease. Cer- 
tainly the parties never contemplated such a strange situation when 
they executed the lease. The facts found support the court's conclu- 
sion that Imperial's bankruptcy and the appointment of a rcceiver 
for its properties authorized lcssor's act in declaring the lease ter- 
minated. 
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The judgment of the Superior Court is 
Affirmed. 

PLESS, J., took no part  in the consideration or decision of this 
case. 

MOORE, J., not sitting. 

I N  THE MATTER OF THE WILL OF LUKIE DALE LYNN, DECEASED. 

(Filed 4 May, 1966.) 

Evidence in this case held insufficient to raise the issue of undue in- 
fluence in the execution of the paper writing caveated, and the evidence 
failed to show that there was any fiduciary relationship betv7een testatrix 
and the persons alleged to have exerted undue influence. 

2. Evidence 8 56- 
The court's refusal to admit in evidence a document tending to corro- 

borate a witness of the adverse party, and competent solely for the pur- 
pose of corroborating the testimony of the witness, cannot be prejudicial. 

MOORE, J., not sitting. 

APPEAL by caveators from Hall, J., Kovember 1965 Civil Session 
of WAKE. 

Caveat proceedings. 
Miss Lukie Dale Lynn died August 8, 1964, then 84 years of age, 

leaving an estate of a value in excess of $100,000.00. On September 
2, 1964, Raymond A. Sorrell presented to the Clerk of the Superior 
Court of Wake County for probate three paper wit ings ,  (1) one 
dated K'ovember 28, 1956, purporting to be the last will and testa- 
ment of Lukie Dale Lynn, in which Raymond A. Sorrell was ap- 
pointed executor; (2) one dated March 6, 1957, purporting to be a 
codicil to her said will, providing for the appointment of John War- 
ren Lynn, her nephew, as executor in the event Raymond ,4. Sorrell 
should become incapacitated and unable to serve; and (3) one 
dated July 29, 1957, purporting to be a codicil to her said will. 
Thereupon, the said three paper writings were probated in common 
form as the holographic will of Lukie Dale Lynn and as holographic 
codicils thereto and letters testamentary were issued to Raymond 
A. Sorrell. 
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I n  the paper writing dated n'ovember 28, 1956, Lukie Dale Lynn 
makes specific monetary bequests to named relatives and friends, 
monetary bequests "to the three missionaries supported by the Daily 
Devotional Program, Inc.," and disposes of the residue of her estate, 
much the greater part  in value, in these words: "And I wish and de- 
sire that  the residue of my Estate be equally devided (sic) between 
the two Missions as described below. 

"An~erican Board of Conxnissioners for Foreign Missions of the 
Congregational Christian Church 14 Beacon Street Boston Xassa- 
chusetts, Said residue to be added to the permanent funds of the 
Board as a memorial to B. Frank Lynn, Lukie Dale Lynn and 
Amelia Myrtle Lynn and tha t  the income from Said residue be used 
for the support of the Mission Work of the Board of Commissioner.; 
for Foreign AIissions. The second half of residue to go to The Lords 
Treasury, Inc., of Star-N. C. Said residue to be added to the regular 
fund of said incorporation as a Alemorial to B. Frank Lynn, Lukie 
Dale Lynn and Amelia Myrtle Lynn and that the income from said 
residue be used for the support of Foreign Mission Work of The 
Lords Treasury Inc., 

"It is understood that said residue is never to be used as personal 
profit in any manner." 

On October 29, 1964, Thurla Lynn Johnson, a niece, and Thomas 
Clyde Rogers, a nephew, filed a caveat to said purported will, treat- 
ing the three paper writings as constituting a single document. The 
caveators alleged: (a )  Tha t  the signature of Lukie Dale Lynn to 
said document "was obtained by RIrs. Evelyn Clark Sorrell, wife 
of Raymond A. Sorrell, Executor; Dr .  Stanley Harrell, former Pas- 
tor of the Congregational Christian Church of the City of Durham, 
Korth Carolina; and Mr. Ernest Hancoclr, Manager and Controller 
of the Lords Treasury, Inc., Star,  Xorth Carolina, through undue 
and improper influence and duress upon the said Lukie Dale Lynn"; 
and (b) that,  a t  the time of the execution of said document, Lukie 
Dale Lynn "was by reason of old age, disease, and both mental and 
physical weakness and infirmity not capable of executing a last 
will and testament, whicli condition existed and continued to exist 
until" her death. 

Answers, in which the essential allegations of the caveat were 
denied. were filed by Raymond A. Sorrell, Executor, by the Lord's 
Treasury, Inc., and by The United Church Board for World hlin- 
istrics, also linown as The American Board of Commis~ioners for 
Foreign l\Iissions. In  said answers, these beneficiaries joined in the 
prayer of said executor that said paper writings be adjudged the last 
will and testament of Lukie Dale Lynn. 
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Pendente lite, to wit, on May 28, 1965, Raymond A. Sorrel1 died. 
Thereafter, John Warren Lynn qualified as substitute executor, was 
served with process and filed answer in which he denied the essential 
allegations of the caveat and prayed that said writings be adjudged 
the last will and testament of Lukie Dale Lynn. 

The caveators tendered, and the court refused to submit, the fol- 
lowing issue: "Was the execution of said paper writings dated No- 
vember 28, 1956; March 6, 1957, and July 27, 1957, procured by the 
exercise of undue influence over Lukie Dale Lynn, as alleged by the 
caveators?" 

The issues submitted and the answers thereto are as follows: 
"1. Were the paper writings propounded by propounders, and 

dated respectively the 28th day of November, 1956, the 6th day of 
March, 1957, and the 29th day of July, 1957, all executed by Miss 
Lukie Dale Lynn, according to the formalities of the law required 
to make a valid last will and testament? AKSWER: Yes. 

"2. At the time of signing and executing each of these paper 
writings, did said Lukie Dale Lynn have sufficient mental capacity 
to make and execute a valid last will and testament? ANSWER: 
Yes. 

"3. Are the paper writings propounded by propounders, and 
dated the 28th day of November, 1956, the 6th day of March, 1957, 
and the 29th day of July, 1957, and every part thereof, the Last 
Will and Testament of Lukie Dale Lynn, deceased? Ass~vE~:Yes ."  

Upon said verdict, it was ordered, adjudged and decreed " ( t )ha t  
the paper writings dated the 28th day of November, 1956; the 6th 
day of March, 1957, and the 29th day of July, 1957, propounded for 
probate, and every part thereof, are the last will and testament of 
Lukie Dale Lynn, deceased, and the same are hereby admitted to  
probate in soletnn form." 

The caveators excepted and appealed. 

Brooks & Brooks for appellants. 
Emanuel & Emanuel and HofEer, Mount & White for executor, 

appellee. 
Everett, Everett d% Everett and H. F. Seawell, Jr., for charitable 

beneficiaries, appellees. 

PER CURIAM. The paper writing of primary significance is the 
purported will of November 28, 1956. The purported codicils do not 
affect appreciably its dispositive provisions. 

Uncontroverted evidence tends to show the facts narrated below. 
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The principal asset of the estate consists of inherited land in 
the Research Triangle area. I n  recent years, Lukie Dale Lynn, and 
her sister, Amelia Myrtle Lynn, and her brother, Frank Lynn, lived 
in the six-room house on said land. Frank died in 1945 or 1946. 
Amelia died in January, 1955, and Lukie Dale Lynn qualified and 
served as executrix of Amelia's estate. Thereafter, until she suffered 
a stroke in July, 1962, Lukie Dale Lynn lived alone in said house, 
occupying only two rooms thereof, although during much of this 
period various neighbors and relatives would stay with her from 
time to time. After her stroke, she was in Watts Hospital or Hill- 
crest Rest Home until she died. 

On November 28, 1956, Lukie Dale Lynn was 77. This was nearly 
six years before she suffered the stroke. 

I n  May of 1963, based on Lukie Dale Lynn's then incompetency, 
John Warren Lynn (substitute executor of Lukie Dale Lynn's es- 
tate) qualified as her guardian and thereafter served in that  ca- 
pacity. On May 31, 1963, an inventory was made of the contents of 
Lukie Dale Lynn's safe deposit box a t  Wachovia Bank and Trust 
Company in Durham. When said inventory was made, said three 
paper writings, wholly in her handwriting and later probated as 
Lukie Dale Lynn's last will and testament, mere in the box. After 
the inventory, said three paper writings were put back in the box 
and remained there until Lukie Dale Lynn's death. 

There was no conflict in the evidence relating to the first issue. 
As to the second (mental capacity) issue, the evidence was in 

sharp conflict. The jury, under proper instructions, answered this 
issue in favor of the propounders. 

The first and second issues having been answered, "Yes," by the 
jury, the court, as stipulated, answered the third issue, "Yes." 

Caveators assign as error the court's refusal to submit their ten- 
dered issue relating to alleged undue influence and the court's failure 
to instruct the jury as to undue influence. These assignments are 
without merit. Careful consideration fails to disclose any evidence 
that the signature of Lukie Dale Lynn to said paper writings was 
obtained "through undue and improper influence and duress upon the 
said Lukie Dale Lynn" by Mrs. Sorrel1 or by Dr. Harrell or by Mr. 
Hancock. Moreover, we find nothing in the evidence sufficient to 
support caveators' contention that there existed a fiduciary or con- 
fidential relationship between any of these persons and Lukie Dale 
Lynn. 

Caveators assign as error the court's refusal to admit in evidence 
the verified petition dated May 7, 1963, filed by J. W. Lynn in the 
proceeding in which he was appointed guardian of the affairs of 
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STATE 2). HODGE AR'D STATE 8. WHITE. 

Lukie Dale Lynn. J. W. Lynn testified as a witness for the pro- 
pounders. The petition of May 7, 196;3, was competent only to cor- 
roborate or to  contradict J. W. Lynn. In fact, i t  tended to cor- 
roborate him in respect of an uncontroverted fact, namely, that 
Lukie Dale Lynn was suffering from senile dementia and was men- 
tally incapable of managing her affairs in May of 1963. 

Other assignments of error are directed to adverse rulings in re- 
lation to the admission or exclusion of evidence. Suffice to say, care- 
ful consideration of these assignments fails to disclose prejudicial 
error. 

No error. 

MOORE, J . ,  not sitting. 

STATE v. JUNIOR REX HODGE 
AR'D 

STATE v. BOBBY JUNIOR WHITE. 

(Filed 4 May, 1966.) 

1. Constitutional Law § 28- Record held t o  disclose t h a t  defendants 
had  ample t ime t o  decide whether  t o  waive indictment. 

Where defendants represented by counsel voluntarily sign a written 
waiver to the finding of a bill of indictment and agree to trial upon a bill 
of information, and the record discloses that, even though the time during 
which defendants had access to counsel may have been insufficient for the 
preparation of a contested case, the time was amply sufficient for defend- 
ants to decide whether they should enter a plea or contest the charges, 
and there is no suggestion that defendants needed more time either to p r e  
pare a defense or to present evidence in mitigation of punishment, an at- 
tack of the waiver of indictment on the ground that counsel had insuffi- 
cient time to prepare defendants' defense is untenable. G.S. 18-140.1. 

2. Criminal Law § 23- 
Counsel has no duty to advise a client; against entering a plea of guilty 

solely for the purpose of delaying the date of judgment. 

3. Constitutional Law § 2& Waiver of finding of indictment embraces 
waiver of re tu rn  of indictment also. 

Where defendants sign a written waiver to the finding of an indictment 
and agree to trial upon the bill of information, and enter a plea of guilty 
to a charge carrying less punishment than might have been imposed for 
the offense set out in the original warrants, and the court, upon a hearing, 
finds that the nature of the waiver and the meaning of the charges had 
been fully explained to defendants and that defendants, with understand- 
ing, roluntarily assented to the waiver and entry of plea of guilty, held, 
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the contention that the waiver was to the findings of a bill of indictment 
and not a waiver of its return, is untenable, the equivalent of a "return" 
being supplied by the hearing of the court as to the voluntariness and un- 
derstanding of the waiver. 

4. Criminal Law § 23- 
A plea of guilty to a valid information charging a felony presents for 

re\-iew o n l ~  whether the facts charged constitute an offense punishable 
under the laws and constitution. 

MOORE, J., not sitting. 

APPEAL by defendants from Ga~?zbill, J., September 13, 1965 Ses- 
sion of ROWAN. 

In  warrants issued by the Rowan County Court on July 7, 1965, 
defendants were separately charged with the felonious possession of 
implements of housebreaking (G.S. 14-55) and with unlawfully a t -  
tempting to open a safe belonging to North Carolina Theatres, Inc. 
(G.S. 14-89.1). After the hearing in the County Court, on two 
separate occasions in July, defendants attempted to escape from the 
Roman County Jail. As a result, they were transferred to the State's 
Prison in Raleigh to await trial in the Superior Court. At the 
September Session, the solicitor prepared a bill of indictment in 
which defendants were only charged with nonburglarious breaking 
and entering the premises of North Carolina Theatres, Inc., a vio- 
lation of G.S. 14-54. On September 15th, Judge Gambill appointed 
counseI for each defendant; Clinton Eudy, E q u i r e ,  to represent 
defendant white and George L. Burke, Jr . ,  Esquire, to represent de- 
fendant Hodge. The grand jury completed its work for the session 
and adjourned on September 17th. About noon on September 20th, 
during the second week of the session, defendants were returned 
from Raleigh to Rowan County where, after conferring with their 
court-appointed counsel, they signed the following waiver a t  the end 
of the bill of indictment: 

"The foregoing information has been read and explained to me 
and I do hereby waive the finding of a bill of indictment by the 
grand jury upon the advice of my attorney and counsel. I have 
requested my counsel to sign this waiver, this 20 day of Sep- 
tember, 1965." 

Thereafter, during the afternoon of the same day, each defendant 
appeared in court with his counsel and, "after due and diligent in- 
quiry by the court," each reaffirmed his waiver of the indictment 
and his consent to be tried upon the information signed by the so- 
licitor (G.S. 15-140.1). As to each defendant, the judge made the 
following entry: 
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"The defendant having had said charge contained in said in- 
formation fully explained to him in open Court and upon in- 
quiry of the defendant as to whether Court appointed Counsel 
had explained the nature and extent of this procedure and mean- 
ing of the charges contained in eaid information, states to the 
Court, that he answers the Court's inquiry in the affirmative; 
that  he understands; that  he has had explained to him by his 
Counsel; that he assents hereto and that to said Bill of Infor- 
mation he enters a plea of Guilty to breaking and entering with 
intent to commit a felony, freely and voluntarily, without fear 
or compulsion; promise of reward or coercion in the part of 
anyone; that he signs said information freely and voluntarily, 
agreeing to trial on Bill of Information rather than Bill of In-  
dictment. 
"JUDGMENT: It is the judgment of the Court that  the defend- 
ant . . . be confined to State's Prison, Raleigh, North Caro- 
lina for a term of ten (10) years, to do work as provided by 
law." 

On the same day, defendants were returned to the State's Prison 
in Raleigh. Subsequently, each gave notice of appeal, and their 
present counsel were appointed to represent them here, where the 
two cases were consolidated for argument. 

Attorney General T .  W .  Bruton and S ta f f  Attorney Andrew A .  
Vanore, Jr., for the State. 

Kesler and Seay for Junior R e x  Hodge, defendant appellant. 
Graham M.  Carlton for Bobby  Junior Whi t e ,  defendant appel- 

lant. 

PER CURIAM. Defendants do not contend that  the attorneys 
who represented them in the Superior Court were incompetent; 
neither do they contend that  they were unduly influenced or misin- 
formed when they waived the finding of a bill by the grand jury 
and entered their pleas of guilty to the charge contained in the in- 
formation. On the contrary, upon tht? oral argument, counsel ex- 
pressly repudiated any such contention; nor have defendants as- 
serted their innocence of the charge. I n  requiring that  their sen- 
tences be appealed to this Court, defendants are merely taking ad- 
vantage of the unlimited right of appeal which this State permits. 
State v. Darnell, 266 N.C. 640, 146 S.E. 2d 800. Court-appointed 
counsel, ingrained with the profession's traditional loyalty to a 
client, have done their best to make bricks without straw. They 
argue (1) that counsel had insufficient time to prepare defendants' 
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defense and ( 2 )  tha t  defendants, while waiving the finding of a 
bill of indictment, did not waive its return. 

The four hours during which Nessrs. Eudy and Burke had access 
to their court-appointed clients most probably would not have been 
sufficient time in which to prepare a contested case for trial. Prznza 
facie, however, i t  mas sufficient time for defendants to decide whether 
they should enter a plea or contest the charges. They themselves had 
had two and a half months to consider the matter. The record is de- 
void of any suggestion that  defendants needed more time either to 
prepare a defense or to present evidence in mitigation of punish- 
ment. They did not ask for a continuance, nor do they now contend 
that one would have profited them. Counsel for a defendant "caught 
in the act" or against whom the State has an "air-tight case" has no 
duty to  advise him against entering a plea of guilty merely to  delay 
the day of judgment. Frequently such advice would be a great dis- 
service to the defendant, for trial judges are often inclined to reward 
the truth, which they consider the best evidence of repentance. Fur- 
thermore, time spent in jail awaiting trial will not be credited on the 
sentence imposed and need not be considered by the judge in fixing 
his punishment. State v.  Weaver, 264 N.C. 681, 142 S.E. 2d 633. 

The statute which authorizes trial upon an information in lieu 
of indictment (G.S. 15-140.1) provides that  a "defendant may waive 
the finding and return into court of a bill of indictment when repre- 
sented by counsel and when both the defendant and his counsel 
sign a written waiver of indictment." The statement, which each de- 
fendant and his counsel signed, recited, "I do hereby waive the 
finding of a bill of indictment. . . ." Because the statement was 
not, "I do hereby waive the finding and return . . .," defendants 
now contend that  the court mas without jurisdiction to proceed to 
judgment against them. The State concedes tha t  "it is the action 
of the (grand) jury in publicly returning the bill into court a s  true, 
and the recording or filing i t  among the records, that  makes i t  ef- 
fectual." State v. Cox, 28 K.C. 440, 446. As a practical matter, there 
is no necessity of publicizing to an accused a finding contained in an  
information and in a waiver of indictment to which he has just 
affixed his signature. The equivalent of a "return," however, was ac- 
tually had when the judge, in open court, interrogated each defend- 
ant  as to his understanding of, and assent to, the information and 
waiver he had signed. We hold that  the waiver of the finding of a 
bill of indictment also includes the waiver of the return. 

Each defendant having entered a plea of guilty to a valid in- 
formation charging the felony of nonburglarious breaking, this ap- 
peal brings up for review only the question whether the facts 
charged constitute an offense punishable under the laws and consti- 
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tution. State v. Perry, 265 N.C. 517, 144 S.E. 2d 591. Defendants' 
pleas established a violation of G.S. 14-54, the punishment of which 
may be a maximum of 10 years. It is noted that  a violation of G.S. 
14-89.1 (one of the charges contained in the warrants) subjects an 
offender to a sentence of from 10 years to life imprisonment. 

All defendants' assignments of error are overruled, and the 
judgment below is 

Affirmed. 

MOORE, J., not sitting. 

CARSON R. BAREFOOT, ADMINISTRATOR OF LLOYD RAY BAREFOOT, DE- 
CEASED, V. FELTOX HOLkIES. 

(Filed 4 May, 1966.) 

Automobiles !j 41p-- 
Evidence that  defendant was seen driving the vehicle in question shortly 

before the vehicle left the highway because of reckless driving and ex- 
cessive speed, and that shortly after the wreck defendant was aided out 
of the driver's seat, held sufficient to be submitted to the jury on the 
issue of the identity of defendant as the driver a t  the time of the acci- 
dent. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Hubbard, J., August 31 Civil Session 
1964 of JOHNSTON was not perfected. Certiorari allowed 14 Decem- 
ber 1965. 

This is a civil action to recover for the wrongful death of plain- 
tiff's intestate. 

Plaintiff alleges in his complaint that on 10 March 1961, about 
7 P.M., his intestate was riding as :% guest passenger on the back 
seat of a 1950 Oldsmobile sedan, owned by James Charles Beasley 
and driven by defendant Felton Holmes on Highway 242 approxi- 
mately six miles east of Bcnson, North Carolina. 

The only occupants of the car a t  the time complained of were the 
plaintiff's intestate, Lloyd Ray Barefoot, James Charles Beasley 
and the defendant Felton Holmes. 

The plaintiff alleges that  the defendant operated the Oldsmobile 
a t  a high, dangerous and unlawful rate of speed, in a careless and 
negligent manner, and caused said vehicle to leave the highway, 
travel approxin~ately 375 feet off the paved portion of the highway 
on the north side of the road, jump a ditch and collide with great 
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force against a tree 12 feet from the shoulder of the highway; that 
the death of his intestate was proximately caused by the negligence 
of defendant in driving the automobile a t  an excessive and unlawful 
rate of speed and in a reckless and careless manner. 

The defendant in his answer denied tha t  he was driving the a u -  
tomobile a t  the time alleged. 

Shelton Barefoot, who was not related to Lloyd R a y  Barefoot, 
testified: "I saw Lloyd Ray  Barefoot, Felton Holmes and J. C. 
Beasley, a t  almost dark, dusk dark, on March 10, 1961 * * * I 
saw them around 7 or 7:30 P.M. on that  day. I was living with my 
father a t  that  time and heard a noise; I came out of the house and 
was standing in the yard. M y  father lives on Highway 242 about 
4 or 5 miles south of Benson. * * * The noise of skidding tires is 
what attracted my attention to the car. * * " The car was ap- 
proximately a quarter of a mile from me then. * * * It went off 
the road, then i t  went back across the road and hit a tree. * * * 
I would say the ear slid approximately 300 or 400 feet up the road 
from where i t  hit the tree. * * * I went to the car. When I got 
there, J. C. Beasley, Felton Holmes and Lloyd R a y  Barefoot were 
there. J. C. Beasley was in the right front * * *. He was next to 
the right door. Felton Holmes was next to him. The first time I saw 
Felton * * * he was not unconscious but he mas still in the car, 
and I opened the left front door. Felton got out almost on his own 
with maybe just a hand from me. At  that  time I did not know Lloyd 
R a y  Barefoot was in the car. " * * Felton said something about 
it, and we looked in the back seat and he was in the back seat. 
* * * Lloyd Ray's head was right a t  the point of the car where i t  
contacted the tree. He  was sitting penned up into tha t  damaged area 
of the car. * * * Beasley was not conscious when I got there." 

D. Gardner Johnson testified tha t  he was traveling on Highway 
242 and met and passed Felton Holmes driving the Oldsmobile only 
400 or 500 yards from where the wreck occurred. "I was traveling 
in the opposite direction from the direction he was traveling. Felton 
Holmes was driving the Oldsmobile car a t  the time I met him." This 
witness further testified the wreck occurred a short while before 
dark on March 10, 1961. 

At the close of the plaintiff's evidence the court below sustained 
the defendants' motion for judgment as of nonsuit. Plaintiff appeals, 
assigning error. 

Joseph H .  Levinson for plaintiff appellant. 
Tengue,  Johnson and Patterson, Robert  M .  C lay  and B o b  TV. 

Bowers for defendants, appellees. 



244 IN T H E  SUPREME COURT. [267 

PER CURIAM. The appellant assigns as error the ruling of the 
court below in sustaining the defendants' motion for judgment as of 
nonsuit. 

In  our opinion, when the plaintiff's evidence is considered in the 
light most favorable to plaintiff, as i t  must be on a motion for judg- 
ment as of nonsuit, i t  is sufficient to take the case to the jury, and 
we so hold. Bridges v. Graham, 246 N.C. 371, 98 S.E. 2d 492; Thomas 
v. hforgan, 262 N.C. 292, 136 S.E. 2d 700; Randall v. Rogers, 262 
N.C. 544, 138 S.E. 2d 248. See also Lane v. Dorney, 252 N.C. 90, 113 
S.E. 2d 33. 

In accord with the policy of this Court, since there must be a 
new trial we will not discuss or attempt to analyze the evidence. 
The judgment of the court below is 

Reversed. 

MOORE, J., not sitting. 

STATE v. GRADP RIATTHEWS. 

(Filed 4 May, 1966.) 

1. Receiving Stolen Goods 8 5-- Evidence held f o r  jury on charge of 
receiving stolen goods with knowledge they had  been stolen. 

The State's evidence tending to show that defendant suggested to con- 
federates that if they stole guns from a certain store he could sell the 
guns for them, that his confederates stole the guns and brought them to 
defendant's house and put them in the back of a car outside defendant's 
house, that the next day they put the guns in the car of one of the con- 
federates and defendant drove the confederate's car around to various 
people he knew, selling all of the guns but one, is held sufficient to carry 
the case to the jury on the charge of receiving stolen property with knowl- 
edge at  the time that i t  had been stolen, defendant's evidence in coutra- 
diction not being considered on motion for nonsuit. 

2. Receiving Stolen Goods § 6- 
The judge's charge in this prosecution for receiving stolen goods with 

knowledge that they had been stolen it? held without prejudicial error. 

3. Criminal Law 3 107- 
Exception to the charge on the ground that the court failed to apply 

the law to the evidence in the case held untenable. G.S. 1-180. 

4. Receiving Stolen Goods 8 2- 
The indictment in this prosecution for receiving stolen goods with 

knowledge at  the time that they had been stolen held sufficient and valid. 

Moons, J., riot sitting. 
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APPEAL by defendant from Brock,  S.J., January 1966 Criminal 
Session of RANDOLPH. 

Criminal prosecution on the following bill of indictment: 

"THE JURORS FOR THE STATE, UPON THEIR OATH, DO PRE- 
SEKT: Tha t  Grady Matthews late of the County of Randolph 
on the 12th clay of December A.D. 1965, with force and arms, 
a t  and in the County aforesaid, nine (9) shotguns and three (3) 
rifles of the total value of SIX HUNDRED TWO AND No/100 
($602.00) DOLLARS of the goods, chattels and money of one 
Reece Hodgin, before then feloniously stolen, taken and carried 
away, feloniously did receive and have thc said Grady Mat- 
t h e m  then and thcre well knowing said goods, chattels and 
moneys to have been feloniously stolen, taken and carried away, 
contrary to the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State." 

The defendant through his counsel, Hal  Hammer Walker and 
Deane F. Bell, entered a plea of not guilty. Verdict: Guilty as  
charged. 

From a judgment that  defendant be imprisoned for a term of not 
less than three nor more than five years, defendant appealed to the 
Supreme Court. 

Attorney General T .  W .  Bruton  and D e p u t y  At torney  General 
Harry  W .  McGalliard for the State.  

Wa lker ,  Anderson, Bell & Ogburn b y  Deane F.  Bell for defend- 
ant appellant. 

PER CURIAM. The State and defendant offered evidence. De- 
fendant assigns as error the denial by the court of his motion for 
judgment of compulsory nonsuit made a t  the close of the State's evi- 
dence, and the denial by the court of a similar motion made by liim 
a t  the close of all the evidence. 

The State offered evidence as follows: About 11 p.m. on 12 De- 
cember 1965 Dannie Gales, Bradford Butler, a 14-year-old boy, and 
defendant were in the Wagon Wheel Restaurant. Gales and defend- 
an t  had a drink together. Defendant told Gales and Butler that if 
they would go to Reece Hodgin's store in the town of Ramseur, go 
into the store and get the guns for him, he would sell them the next 
day. The agreement was "it would be a 50-50 deal." Gales and But- 
ler got 25% apiece. A short while thereafter, Gales and Butler drove 
to R a m ~ e u r ,  parked the car behind t11e Shell station, went to Reece 
Hodgin's store, broke the lock on the back door, and went in the 
store. They took from the gun rack thirteen guns of the value of 
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$600, went back to the Shell station, and put these guns in the auto- 
mobile. They then drove back to Asheboro. When they arrived in 
Asheboro they went to defendant's home about 3 a.m. They woke 
him up. Defendant looked a t  the guns, and told them to put them in 
the back of a car outside, come back the following day, and lie would 
sell the guns for them. They put the guns in the back of an old Ply- 
mouth car there, and left. The following day Gales and Butler went 
back to defendant's home. They got the guns out of the old Ply- 
mouth car and put them in Gales's car. Defendant drove Gales's 
car around to various people he knew, and they sold all of these 
guns except one to these people for various amounts. When any of 
the purchasers paid defendant for the guns, defendant put the money 
in his pocket. Defendant gave Gales a small amount of the money, 
and Gales gave Butler some of the money. Gales was to see defend- 
an t  later to get some more of the money, but he did not go back to 
see him. Of the guns they stole, defendant kept a double barrel 
Spanish made shotgun. 

Twelve of the guns were afterwards returned to Reece Hodgin 
by the sheriff's department of Randolph County. Hodgin identified 
these guns as guns stolen from his store the night of 12 December or 
13 December 1965. The guns belonged to Hodgin, and had a value 
of approximately $600. 

Defendant's evidence in summary is as follo~vs: He  was not in 
the Wagon Wheel Restaurant on the night of 12 December 1965. On 
tha t  night he was in Albemarle. He  never told Gales and Butler to  
break in Reece Hodgin's store. About 3:30 a.m. on 13 December 
1965 Clinton RlcQueen, who runs a cafe for him, Dannie Gales, and 
Bradford Butler came to his house. H e  was in bed asleep. McQueen 
knocked on the side door, awakened him, and told him to come to 
the front door, that  he had something for him. He  went to the front 
door, and all three of them came in the house. 3IcQueen said to him, 
"Butch [Gales] has got some guns, and he wants to see you, Grady." 
H e  told them to bring the guns in. 'I'hey brought the guns in and 
Gales told him that  he wanted $150 for the guns. H e  told them he 
did not have $150. Gales asked him if he would take the guns down 
to Wimpy Ward's, and he told them he would between 8 and 9 
o'clock the next morning. Gales asked him if he could leave the guns 
a t  his house. H e  replied no, but he had an old car out there and 
McQueen had an old car out there, and that if they wanted to they 
could leave the guns in one of the cars. The next day Gales and 
Butler came back. Gales told him to take the keys and drive Gales's 
car. Gales and Butler got the guns and put them in Gales's car. H e  
drove off and the first stop they made was a t  R a y  Jarrell's house. 
H e  told Jarrell that  Gales and Butler had some guns they wanted to 
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sell, and tha t  thcy wanted $150 for the guns. Jarrell looked a t  them 
and said, "I'd buy all of the guns, but I 'm scared they are stolen, 
they might be stolen." Gales replied, "KO, they are not stolen." Jar- 
re11 bought a rifle. He paid $8 for it. They then went around to 
Charles AIoody's house, and he said tha t  TVimpy Ward had gone to 
Florida. Gales sold Rloody a 30-30 rifle for $30. Butler handed the 
rifle out of the back scat and received the money. His  brother bought 
one of these guns, and Jesse Rufus Marshall also bought one of 
these guns. When he left the car, some of the guns were still in the 
car. He did not know the guns had been stolen, because Gales told 
him that he and Butler had gotten them from a friend in Reidsville. 
H e  did not receive any of the guns, and did not receive any money 
from the sale of the guns. 

Considering the evidence in the light most favorable to the State, 
i t  was amply sufficient to carry the State's case to the jury, and to 
support the verdict, and defendant's motions for judgment of com- 
pulsory nonsuit were properly overruled by the trial judge. S.  v. 
Brady, 237 K.C. 675, 75 S.E. 2d 791. 

Defendant assigns as error tha t  the judge charged the jury: 
"Now, the offense charged here has a t  least four distinct elements 
that  the State must satisfy you beyond a reasonable doubt about." 
The court then instructed the jury as to the essential elements of 
the crime of receiving stolen goods substantially as stated in S. v. 
Brady, supra, quoting from 1 Wharton's Criminal Evidence, 10th Ed., 
8 325b, p. 643, with the exception tliat Wharton states there are three 
elements, and the second element is ". . . (b)  that  the accused, 
knowing them to be stolen, received or aided in concealing the 
goods," and the trial judge charged: ". . . second, that  thc de- 
fendant received the goods that were stolen; third, tliat a t  the time 
of receiving the goods the defendant kncw tha t  they had been 
stolen." This assignment of error is ovcrruled upon authority of the 
Brady case. 

Defendant assigns as error that  the trial judge conmitted prcj- 
udicinl error in failing to apply the law to the evidence in the case, 
G.S. 1-180. This assignment of error i.; overruled. An examination of 
the charge shows that  the trial judge in his charge substantially 
con~plied with the requirements of G.S. 1-180. In  addition, the trial 
judge clearly charged thc jury in substance tha t  if i t  found beyond 
a reuqonnble doubt from the cvidcnce tha t  defendant was guilty of 
recei7;ing stolen property, knowing it to have been stolen, as hc had 
defined the offense for it, and found beyond a reasonable doubt that  
the guns were of a value of $600, then i t  mould return a verdict of 
guilty as charged, but if under those circumstances i t  found the guns 
were nf a value of $200 or less, then i t  t ~ o u l d  return a verdict of 
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guilty of receiving stolen goods, knowing them to have been stolen, 
of a value of $200 or less, a misdemeanor. This conforms to the de- 
cision in S. v. Cooper, 256 N.C. 372, 124 S.E. 2d 91. The verdict is 
"Guilty as charged." 

Defendant assigns as error the court's denying his motion in ar- 
rest of judgment on the ground the indictment is defective. The 
trial judge properly denied the motion in arrest of judgment, for the 
simple reason the indictment is not defective. S. v. Brady, supra 
(the indictment is set forth verbatim in the case on appeal which is 
in the office of the clerk of this Court) ; 8. v. Best, 232 N.C. 575, 61 
S.E. 2d 612 (the indictment is set forth verbatim in the case on ap- 
peal which is in the office of the clerk of this Court) ; Bishop's Prac- 
tical Directions and Forms, Ch. LXXIII.  

I n  the trial below we find 
No error. 

MOORE, J., not sitting. 

I N  T H E  MATTER O F  T H E  CUSTODY O F  TYLER DEAN MACON. 

(Filed 4 May, 1966.) 

Habeas Corpus § 3; Divorce a n d  Alimony 9 22- 
In  a habcas corpus proceeding instituted by the father to determine the 

right to custody of his minor son, the order of the court removing the pro- 
ceeding on motion to a county in which the mother, subsequent to the 
service of the writ but before the hearing, had instituted an action for 
alimony without divorce and for the custody of the child, will not be dis- 
turbed. 

R ~ O O R E ,  J., not sitting. 

APPEAL by Leonard D. Macon, petitioner, from Gambill, J., No- 
vember 29, 1965 Session, RANDOLPH Superior Court. 

On October 19, 1965, the petitioner obtained a writ of habeas 
corpus requiring that Tyler Dean Macon, age 2, be brought before 
the court for its adjudication of the right to  his custody. The pe- 
titioner resides in Randolph County. The mother, Carol Dianne 
Robbins Macon, who has custody, resides in Guilford County. The 
parents are living in a state of separation. Subsequent to the service 
of the writ before the hearing, the mother instituted an action in 
the Superior Court of Guilford County for alimony without di- 
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vorce and for the custody of the child. Notice was served on the 
father to appear before the Superior Court of Guilford County on 
December 13, 1965, for hearing on a motion for a pendente order. 
On December 1, 1965, in Randolph Superior Court, Judge Gambill, 
upon motion of the mother and in his discretion, removed the habeas 
corpus proceeding to Guilford County. This is the reason assigned 
for the removal order: "Upon the ground that  the convenience of 
witnesses and the ends of justice would be promoted." The peti- 
tioner, Leonard D. Macon, appealed. 

Ottway Burton for plaintiff appellant. 
W.  Marcus Short for defendant appellee. 

PER CURIAM. The respondent, mother, has instituted an  action 
in the Superior Court of Guilford County for alimony without di- 
vorce and for the custody of the child as prescribed by G.S. 50-16, 
The Guilford Superior Court appears to have acquired jurisdiction 
of the child as well as of both its parents unless the habeas corpus 
writ previously issued by the Superior Court of Randolph County 
has prevented the Superior Court of Guilford County from acquir- 
ing jurisdiction of the child and the right to determine its custody. 
Prior to the 1953 amendment to G.S. 50-16, custody could not be 
determined in an action for alimony without divorce. 

The amendments to G.S. 50-16 entered in 1953 and 1955 have 
been discussed in many decisions of this Court. Murphy v. Murphy, 
261 N.C. 95, 134 S.E. 2d 148; Blanlcenship v. Blankenship, 256 K.C. 
638, 124 S.E. 2d 857; COX V .  COX,  246 N.C. 528, 98 S.E. 2d 879. Some 
doubts have arisen whether under the facts of this case the custody 
of the child should be determined under the habeas corpus writ or 
in the mother's alimony and custody action. However, in this par- 
ticular case, Judge Gambill's order of transfer will enable the court 
to hear the two proceedings together. The welfare of the child, the 
rights and liabilities of its parents are the same whether the inquiries 
are made under the writ or as a concomitant part  of the alimony 
and custody hearing. With this background we conclude Judge Gam- 
bill's order should be 

Affirmed. 

MOORE, J., not sitting. 
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BRUCE EDWL4RD BUTLER v. EARL WOOD. 

(Filed 4 May, 1966.) 

1. Negligence 8 25- 
Evidence bearing on the issue of contributory negligence must be con- 

sidered in the light most farorable to defendant in determining the sue-  
ciency of the evidence to require the submission of that issue to the jury. 

2. Autoniobiles § 49- Evidence held for jury on question of contribu- 
tory negligence of passenger in grabbing steering wheel in emergency. 

Defendant's evidence was to the effect that while he was traveling some 
30 miles per hour he passed a stop sign and then realized that the liigh- 
way upon which he was traveling came to a dead end a t  its intersection 
with another highway, that defendant bras attempting to make a left 
turn into the intersecting highway and that while the car was sliding 
plaintiff passenger grabbed the wheel, causing the car to continue in a 
straight line and hit an embankment and telephone pole. Hcld: Whether 
plaintiff grabbed the wheel and, if so, whether plaintiE9s act under tho 
circumstances constituted negligence and mas a proximate cause of the 
collision was properly submitted to the jury on the issue of contributory 
negligence. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Carr, J., October 1965 Regular Civil 
Session of HARNETT. 

Plaintiff was injured on Sunday, October 13, 1963, shortly after 
3:30 a.m., as a result of a one-car collision. Plaintiff owned the car 
and was riding on the right front seat. Defendant was the operator. 

Uncontroverted testimony tends to show: The collision occurred 
in Harnett County, some three miles north of Dunn, in the area 
where rural unpaved road #I715 dc>ad ends a t  rural paved road 
#1722, forming a "T" intersection, #I722 being the top of the "T" 
and #I715 extending south therefrom. Each road was approximately 
32 feet wide. A stop sign south of said "T" intersection faced north- 
bound traffic on #1715. The car, proceeding north on #1715, passed 
the stop sign, entered the intersection area, struck and bounced off 
an embankment five or six feet high on the north side of #1722, 
then hit a telephone pole. 

The pleadings raised issues as to negligence, contributory negli- 
gence and damages. Both plaintiff and defendant offered evidence. 
The jury answered both negligence and contributory negligence is- 
sues, "Yes," and did not reach the issue of damages. In  accordance 
with said verdict, the court entered judgment that plaintiff recover 
nothing from defendant. Plaintiff excepted and appealed. 
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D. I<. S t e w a r t  a a d  B r y a n  & B r y a n  for plaintiff appe l lan t .  
Pittman, X ta ton  & B e t t s  for d e f e n d a n t  appellee. 

PER CURIAM. The sole question is whether the court erred in 
subniitting the contributory negligence issue. 

In  passing upon the sufficiency of the evidence to require submis- 
sion of the contributory negligence issue, defendant is entitled to 
have the evidence bearing on tha t  issue considered in the light most 
favorable to him. 3 Strong, 1';. C. Index, Kegligence 25, and cases 
cited. 

Defendant's evidence, in brief summary, tends to show: At or 
about the time he passed the stop sign, defendant became aware that  
#I715 came to a dead end a t  its intersection with #1722. He was 
then going 50-55 miles per hour. Being on the right side of #1715, 
there was more turning room to defendant's left. Defendant "auto- 
matically jerked to the left" and applied his brakes. While defendant 
was attempting to make a left turn and the car n-as "sliding," plain- 
tiff looked up, said "Look out," and grabbcd the steering wheel. 
Thereupon, the car went straight across #I722 and hit the embank- 
ment and telephone pole. 

We are constrained to hold, in accordance with the ruling below, 
that  whether plaintiff grabbed the steering wheel and thereby inter- 
fered with the operation and course of the car, and, if so, whether 
plaintiff's said conduct under the circumstances constituted negli- 
gence and was a proxinlate cause of the collision, were for jury de- 
termination. With reference to the contributory negligence issue, de- 
fendant's allegations and evidence, and the court's instructions, re- 
late to actual interfercnce by plaintiff in the operation and course 
of the car. 

1-0 error. 

RIOORE, J., not sitting. 



252 IN T H E  SUPREME COURT. [267 

J. H. CALLICUTT V. DOUGLAS SMITH. 

(Filed 4 May, 1966.) 

1. Trial g 11- 
R7hile counsel is allowed wide latitude in the argument to the jury, the 

refusal to permit counsel to present a chart with computations to substan- 
tiate the argument as to the injured person's life espectancy and the 
qaantzrm of damages, which chart amounted to an exhibit not introduced 
in evidence, is not error. 

2. Damages Ej 15- 

The court's instruction on the issue of damages held in conformity with 
the rule laid down in Ledford  v. Lumber Co., 183 N.C. 614, and not subject 
to exception. 

3. Trial 5 2 -  
A motion to set aside the verdict for inadequacy of award is addressed 

to the sound discretion of the trial court, and the denial of the motion will 
not be disturbed in the absence of a showing of abuse. 

MOORE, J., not sitting. 

APPEAL by defendant from Bone, E.J., January 1966 Session, 
RASDOLPH Superior Court. 

J. H.  Callicutt brought suit against the defendant Douglas Smith 
to recover some $600.00 for damages done to his truck in a collision 
occurring May 11, 1964. He  made the usual allegations of negligence, 
saying, in effect, that the defendant's car ran into his truck while 
the latter was making a left turn from Fayetteville Street to Walker 
Avenue in the City of Asheboro. The defendant denied negligence 
and set up a cross action against the plaintiff in which he sought to 
recover $26,180.00 for personal injuries and property damage. The 
jury answered the issues of negligence against the plaintiff and in 
favor of the defendant and awarded Smith $400.00 for damages to 
his car and $1,000 for personal injuries. 

The defendant moved to set aside the verdict for inadequacy and 
upon denial of the motion, appealed, assigning errors. 

John Randolph Ingram Attorney for defendant appellant. 
Jordan, Wright, Henson and Nichols b y  G. Marlin Evans At- 

torneys for plaintiff appellee. 

PER CURIAM. At the beginning of the defendant's argument in 
the Superior Court, his attorney attempted to present to the jury a 
large chart setting forth the defendant's life expectancy and a num- 
ber of computations to support a verdict far in excess of the amount 
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TRUST Co. w. HESRY. 

sued for. Upon objection by the plaintiff, i t  was excluded and the de- 
fendant complains that  this was error. While counsel is allowed wide 
latitude in argument to the jury, and to use figures and calculations 
in support of his position, he, in effect, was attempting to use this 
chart as an exhibit which had never been introduced in evidence. 
The exception is untenable. 

The defendant excepts to the court's instruction on damages, but 
upon examining it, i t  is found to be an ahnost verbatim statement of 
the rule of damages as taken from Ledford u. Lumber Co., 183 N.C. 
614, 112 S.E. 421 (1922). I t  has been used as an accurate statement 
by the judges of the Superior Court for many years and has been 
approved by this Court in numerous cases. These exceptions are 
without merit. 

While it is true that  the defendant's evidence showed serious and 
painful injuries, and substantial hospital and medical expense as  a 
result, the amount awarded by the jury indicates that  i t  had diffi- 
culty in arriving a t  a verdict in favor of the defendant. This was 
reflected by the length of time taken for its deliberations, a s  well a s  
the amount awarded. This phase of the matter was presented to the 
trial judge upon the insistence of the defendant tha t  the amount was 
so small that  i t  went againct the greater weight of the evidence. We 
have frequently held that this kind of motion is within the sound 
discretion of the trial judge, Dixon v. Young, 255 N.C. 578, 122 S.E. 
2d 202, and i t  mas held in Brown v. Gri,fjin, 263 N.C. 61, 138 S.E. 2d 
823 that  " ( t )he  judge had the discretionary power to set the verdict 
aside; but he mas not compelled to act." Abuse of discretion is not 
shown and after fully considering all of the defendant's exceptions, 
we find that  in the trial there was 

No error. 

MOORE, J., not sitting. 

ANSON BANK Ez TRUST COMPANY v. COLE HENRY. 

(Filed 4 May, 1966.) 

1. Appeal and Error § 19- 

In the absence of any assignment of error the judgment will be sus- 
tained unless error appears on the face of the record proper or unless the 
issues are  insufficient to support the judgment entered. Rule of Practice 
in the Supreme Court No. lQ(3). 
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2. Appeal and Error g 34- 
Where the evidence is set out in the record entirely in question and an- 

swer form, the appeal mill be dismissed in the absence of error appearing 
on the face of the record proper. Rule of Practice in the Supreme Court 
So. 19(4). 

JIoo~e, J., not sitting. 

APPEAL by defendant from Gwyn, J., November 1965 Civil Ses- 
sion of ANSON. 

Plaintiff brought this action to recover upon two promissory 
notes (Exhibits 1 and 2 ) ,  which, i t  alleges, defendant executed and 
delivered to it  for value received. Defendant's answer is only a gen- 
eral denial of the allegations of the complaint. Upon the trial de- 
fendant admitted that, on June 7, 1955, for value received, he had 
executed and delivered to plaintiff a note (Exhibit 2 ) ,  in the sum of 
$3,050.00, due and payable on September 7, 1955, and that i t  had 
not been paid. He  also conceded that  plaintiff's Exhibit 1, a note in 
the amount of $1,195.00, dated May 24, 1954, and due July 9, 1954, 
bore his signature. Interest on this note had been paid to August 9, 
1955, and the principal had been reduced to $1,150.00. 

In accordance with the court's peremptory instructions, the jury 
found that defendant was indebted to plaintiff on its Exhibit 1 in 
the amount of $1,150.00, with interest a t  6% from August 9, 1955, 
and, on Exhibit 2, in the amount of $3,050.00, with interest from 
September 7, 1955. From judgment entered on the verdict, defendant 
appeals. 

Taylor, McLendon & Jones for plaintiff appellee. 
Theron L. Caudle for defendant appellant. 

PER CURIAM. Defendant's case on appeal contains no assign- 
ments of error as required by Rule 19(3) ,  Rules of Practice in the 
Supreme Court. Therefore, unless error appears on the face of the 
record proper, or the issues are insufficient to support the judgment 
entered, the judgment will be sustained. Bank v. Bryant, 257 N.C. 
42, 125 S.E. 2d 291. The issues establish defendant's indebtedness 
to plaintiff and are, therefore, clearly sufficient to support the judg- 
ment. 

Defendant's evidence in the case on appeal is set out entirely 
in questions and answers instead of in narrative form as required 
by Rule 19(4) ,  Rules of Practice in the Supreme Court. When this 
rule is ignored, the Court considers only errors presented by the 
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record proper. Amusement Co. v. Tarkington, 251 N.C. 461, 111 S.E. 
2d 538. I n  this case no such errors appear. 

The appeal is 
Dismissed. 

MOORE, J., not sitting. 

STATE v. STEVE REVIS. 

(Filed 4 May, 1966.) 

Escape 3 1- 
Where the indictment for escape nowhere refers to a previous convic- 

tion of defendant for escape, i t  will not support a sentence for the felony. 

hloox~, J., not sitting. 

APPEAL by defendant from Stevens, J., January 1966 Session, 
MONTGOMERY Superior Court. 

Defendant was tried under a bill of indictment charging that:  
I ( +  I( * (O)n the 18th day of October, 1965, with force and 

arms, and in the County aforesaid (Montgomery), while he 
+ ++ * was then and there lawfully confined in the North 

Carolina State Prison System in the lawfully (sic) custody of 
the Superintendent of State Prison Unit #042, Troy, Korth Car- 
olina, and while then and there serving a sentence for the crime 
of * * * Larcency (sic) " * * Escape which is a Nis- 
demeanor under the laws of the State of North Carolina, im- 
posed a t  the August 4, 1965 Term General County Court, and 
September 23, 1965 term Recorders Court, Henderson and 
Montgomery Counties, then and there unlawfully, willfully, 
and feloniously did attempt to escape and escaped from the 
said State Prison Unit #042, Troy, North Carolina against the 
form of the Statute in such case made and provided, and against 
the peace and dignity of the State." 

The defendant entered a plea of guilty to i t  and i t  was treated 
by the court as a felony for a second offense of escape. H e  was sen- 
tenced to serve twelve months upon the felonious charge which was 
to begin "at the expiration of the sentence for escape, which he is 
now serving for escape * " *." 

From the judgment pronounced, the defendant appealed. 
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S. H. McCall, Jr., Attorney for the appellant. 
T. 14'. Bruton, Attorney General, Theodore C. Brown, Jr., Staff 

Attorney, for the State. 

PER CURIAM. An examination of the bill of indictment discloses 
that  i t  does not properly charge a felonious escape because i t  no- 
where refers to "previous conviction of escape from the State Prison 
Systern" which is one of the elements necessary under G.S. 148-45. 
However, i t  will support a charge of an escape, a misdemeanor. The 
Attorney General is well advised in conceding as much. The cause 
will be remanded to  the Superior Court of Montgomery County for 
proper judgment upon a plea of guilty of escape, a misdemeanor. 
The defendant is entitled to credit for any time he may have served 
upon the invalid judgment. 

Error and remanded. 

MOORE, J., not sitting. 

STATE v. RAY GIBSON SIMS, SR. 

(Filed 4 May, 1966.) 

APPEAL by defendant from McLaughlin, J., January Session 1966 
of CABARRUS. 

The bill of indictment charged that  the defendant, on 19 M a y  
1965, did feloniously steal $237.13 of the lawful money of the United 
States which belonged to the T a r  Heel Oil Company, a corporation. 

The State's evidence tends to show tha t  the defendant and a 
companion were in the filling station of the T a r  Heel Oil Company 
in the afternoon of M a y  19, 1965, and that  the money box was found 
missing shortly after they left. T h a t  same afternoon about 6 P.M. 
the money box of the T a r  Heel Oil Company was found near the de- 
fendant's parked Pontiac automobile which had been driven out on 
Rankin Road and left on a little dead-end road about 50 yards off 
the Rankin Road in the western edge of Kannapolis, in a wooded 
area. The box still contained $111 and the defendant when arrested 
had on his person $73.27, and his companion, who died before trial, 
had on his person $61.21. 

The  jury returned a verdict of guilty of the larceny of property 
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UTILITIES COXIMISSIOK 2i. TEIEGRAPH Co. 

of tlie value of under $200. From the judgment imposed the defend- 
ant  appeals, assigning errors. 

Attorney General Bruton and Assistant Attorney General Good- 
w y n  for the State. 

B .  W .  Blackwelder for the defendant. 

PER CURIAM. The defendant's assignments of error have been 
examined, and in our opinion they present no prejudicial error. I n  
the trial below we find 

No error. 

MOORE, J., not sitting. 

STATE O F  NORTH CAROLINA, EX REL. UTILITIES COMMISSION, PLAIN- 
TIFF, V. CAROLINA TELEPHONE AND TELEGRAPH CONPANT, DE- 
FENDANT. 

(Filed 11 May, 1966.) 

1. Util i t ies Commiss ion § 9- 
The Supreme Court may affirm the judgment of the Superior Court re- 

versing a decision of the  Utilities Comnlission and remanding the cause to 
the Commission if the judgment of the Superior Court is correct on any 
one of the grounds enumerated bg the statute and specifically set forth in 
the notice of appeal from the  Commission, and i t  is not necessary that  
the Supreme Court concur in the ruling hg the Superior Court upon eTery 
ground set forth in the order. G.S. 62-94(h) ( c ) .  

2. Same ;  Util i t ies Commission § 1- 
G.S. 62-79(a) and G.S. 62-60 must be construed together, and where one 

member of the Utilities Colnmission writes the decision of the Commis- 
sion refusing a n  application for a certificate cf public conrenience and 
necessity, and two other membc,rs of the Commission concur therein on 
the groulid that the Commission had no jurisdiction to determine the all- 
plication, the decision is  a decision and order of the Commiscion, and. tlie 
concnrrinq opinions ruggesting no other fintlings of fact. it is  error for the 
Snperior Court on appeal to sustain exception to t he  findings and concln- 
sions on the ground that  they were not those of a majority of the Conl- 
misqion. 

3. Util i t ies Commission 9 1- 
The Utilities Comnlission has  no jurisdiction to entertain a n  application 

for  a certificate of public convenience and necessity by a n  applicant which 
is not a puhlic utility a s  defined by G.S. 62-3(23), and its issuance of such 
certificate would be a nullity and could not constitute a basis for a further 
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order conferring upon the applicant a right which may be granted only to 
a public utility. G.S. 62-110. 

4. Same-- 
The Utilities Connnission has jurisdiction to entertain an application for 

a certificate of public convenience and necessity to operate a mobile radio 
service, notwithstanding the proposed service would be limited to a partic- 
ular territory and the number of custolners within such territory which its 
facilities would be capable of serving is limited, where the applicant would 
hold himself out as  willing to serve all within the territory nho  apply up 
to the capacity of his facilities, and therefore offers a service to the 
"l~nblic" for the tranrnlission of messages and conimunications as a public 
utility within the pnr~-iew of G.S. 62-3(23). 

8. Utilities Commission § 9- 
Findings by the Commission that an applicant for a certificate of public 

convenience and necessity is fit and able to provide tlie propos~d ser- 
vice and that the proposed service would be of convenience to the public 
are conclusive when supported by competent, material and substantial evi- 
dence in view of the entire record. 

6. Utilities Commission § 1- 
The requirement that the Utilities Commission apply the rules of evi- 

dence applicable in civil actions insofar as practicable, G.S. 62-60, G.S. 
62-%(a), does not preclude the Comn~ission from making findings based 
upon facts arising between the conclusion of the hearing and the entry of 
order when such facts are sliown by exhibits otherwise competent, provided 
tlie adverse party has adequate notice that such exhibits have been filed, 
and while the adverse party is entitled to demand thereupon that the 
hearing be reopened in order to permit it to controvert such additional evi- 
dence, its failure to do so constitutes a waiver of this right. 

7. Utilities Commission 8 7- 
A finding that a proposed service would be a convenience to the public 

is not sufficient for the issuance of a certificate of public convenience and 
necessity without a further finding that there is a public need for the 
proposed service in the area. 

b. Sam* Application f o r  duplicating service should be denied if util i ty 
a l ready serving a r e a  is ready,  able  a n d  willing to provide t h e  service. 

Where a public utility has a certificate of convenience and necessity for 
communications in the area by telephone or telegraph or any other means 
of transmission, and is ready, able and willing to proride such area a 
mobile radio service, and i t  is obvious that the demand for such service in 
the area is not extensive, the Utilities Commission should deny an appli- 
cation for a certificate of public convenience and necessity to an  applicant 
wlio proposes to render substantially the same nlobile radio service in the 
area, and the fact that the applicant proposes to offer a telephone answer- 
ing service as an auxiliary to its mobile radio service is not a sufficient 
difference to justify the issuance of the certificate when it appears that 
the applicant proposes to use an independent telephone answering service 
which would be available to any subscriber of the utility already having 
the franchise. 
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9. Same- 

Wliile public policy in this regard does not absolutely proliibit couipc'- 
titioii between public utilities rendering the sanie ser~-ice, and while there 
is no cspress prorision proli ibit in~ tlie issuance of a cclrtificate of public 
c~)nvenience ant1 necessity to an  al~plicant engaged in the coiiiliiunications 
field in a n  area nlrcady served by another utility ready, able and \villiqg 
to provide such sc!rvice. there is inherent in the requirenlcnt for a showing 
of 1)nblic convt~nicnce and necessity t1i:rt once n c'ertifimte is grnntrd an- 
other certificate will not bz i s s u d  to a coinpet~tor in the absence of a 
sliowing that  the utility alrpadj- having the franchise is not rcnderjn:., and 
cannot or will not render, the specific service in question. 

10. Same-- 
The burden is upon an  applicant to show that there is a public con- 

venience and need for its proposed service. G.S. 62-53. 

11. Same-- 
Statutcs authorizing the  Utilities Commission to require a public utility 

to interconnect its facilities with those of a competitor must be strictly 
construed. 

12. Same- 
The statute authorizing the Utilities Coiumission to require a connection 

betn-een the lines of two telephone companies when they serve localities 
which cannot be reached by the lines of one of them alone, cannot be con- 
strued to authorize the Utilities Coinnlission to coml~el a telephone coni- 
pany to intercoiinect its system of line telephones with the system of a 
rnobile radio service serving the identical area which tlie telephone corn- 
pany, itself, serves or desires to serve. G.S. 6244. 

MOORE, J., not sitting. 

APPEALS by the Korth Carolina Utilities Commission and llobile 
Radiotelephone Corporation from Hubbard,  J., 13 September 1965 
Civil Session of LENOIR. 

;\Iobile Radiotelephone Corporation, hereinafter called the Ap- 
plicant, applied to the Utilities Commission, hereinafter called the 
Coinmission: (1) for the isouancc to it of a certificate of public 
convenience and necessity permitting the operation by it of a lnobile 
radio service and ( 2 )  for the issuance of an order requiring Caro- 
lina Telephone & Telegraph Company, hereinafter called Carolina, 
to interconnect its land-line telephone system with such mobile r:i- 
dio system of the Applicant. 

The Coniinission entered an order granting the requested certifi- 
cate of public convenience and necessity and directing Carolina to 
make such interconnection. From this order Carolina, having inter- 
vened as a protestant before the Commission, appealed to the m- 
perior court, setting forth 23 exceptions to the procedure, findings of 
fact, C O ~ C ~ U S ~ O ~ S  of lam and the order of the Commission. 
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The superior court sustained all of the exceptions by Carolina, 
other than Nos. 12, 13, 23 and part  of KO. 9, and entered its judg- 
ment reversing the order of the Commission and remanding the 
matter to the Commission, with directions to deny the application. 
From this judgment both the Commission and the Applicant have 
appealed, assigning as error each of the several rulings of the court 
sustaining exceptions by Carolina to the order of the Comn~ission, 
the ruling of the court tha t  the order of the Commission should be 
reversed and the entry of its judgment so providing. 

Evidence offered by the Applicant before the Commission, in- 
cluding exhibits, may be summarized as follows: 

The Applicant is a North Carolina corporation, David E. Hardi- 
son, hereinafter called Hardison, being its only stockholder. I t s  
articles of incorporation were filed in the office of the Secretary of 
State 9 April 1964. On 5 January 1965, after the conclusion of the 
hearing before the Commission but prior to the entry of its order, 
the Applicant filed in the office of the Secretary of State an amend- 
ment to its charter. This amendment, states tha t  the purposes for 
which the Applicant is organized include the purpose "to engage in 
the business of operating a common carrier communications service 
providing mobile radio service with interconnection with existing 
telephone service * * *." 

The Federal Communications Commission, hereinafter called FCC, 
issued to Hardison its permit authorizing him, individually, to con- 
struct "a radio transmitting station." This is not a license to operate. 
However, the issuance of an operating license generally follotvs the 
completion of construction. After the conclusion of the hearing be- 
fore the Commission, but before the entry of its order, the construc- 
tion permit was assigned by Hardison to the Applicant with the 
consent of the FCC. 

Hardison has had substantial experience as a broadcast radio 
engineer and in the installation and maintenance of two-way mobile 
communications systems. The record discloses no corporate activity 
of the Applicant. It appears to have no assets other than a small 
amount of paid in capital less accrued expenses for organization 
and legal services. The record contains no financial statement of the 
Applicant, but contains a "balance sheet" for Hardison purporting 
to show tha t  Hardison, as of 30 June 1963, had a net worth of $20,- 
690.82, including an equity of $9,900 in a residence owned by him 
and his wife as tenants by the entirety. Hardison testified tha t  the 
corporation has an agreement with the General Electric Company 
that  the latter will finance the acquisition of all equipment necessary 
for the proposed operation provided Hardieon underwrites the ob- 
ligation. The estimated cost of such equipment is $3,600. 
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Without an interconnection with the Carolina system the Appli- 
cant's proposed service would provide, by radio, a means of com- 
munication between the Applicant's central station in Kinston and 
the Applicant's subscribers in their respective auton~obiles, so long 
as those vehicles remained within a radius of approximately 50 miles 
of Kinston. The Applicant's subscriber, in his automobile, could talk 
to the Applicant's operator In Icinston, who would then, by a sep- 
arate, ordinary telephone call, transmit the subscriber's message to 
the person for whom i t  was ultimately intended. Conversely, one de- 
siring to conlmunicate with the subscriber in his autonlobile could 
telephone the message to the *4pplicant1s central station and the Ap- 
plicant's operator would then call the subscriber's automobile by 
radio and relay the message. Only one conversation between the Ap- 
plicant's central station and an automobile could be carried on a t  
the same time, the FCC having limited the Applicant, a t  least for 
the present, to one radio channel. The Applicant could also connect 
two of his subscribers in their respective automobiles so tha t  they 
could converse directly with each other by radio. 

If the Applicant's service is interconnected with the Carolina 
system, a subscriber in his automobile would be able to call the Xp- 
plicant's central station by radio and have i t  connect him with any 
telephone on the Carolina system or accessible through it, including 
long distance calls. Similarly, any telephone subscriber could call 
the Applicant's central station and be connected by i t  to the auto- 
mobile of a subscriber for a direct conversation. Even with the in- 
terconnection, the person placing the call would first have to call the 
Applicant's central station and be connected by i t  with the auto- 
mobile or land telephone of the person with whom he desired to talk. 
Thus, even with such interconnection only one subscriber to the Ap- 
plicant's service could carry on a conversation with a phone on the 
Carolina system a t  any time. 

An answering service will also be available to the Applicant's 
subscribers. By  this means a call coming to the central station for 
the subscriber's automobile, which cannot be put  through immedi- 
ately, either because the subscriber is not then in his vehicle or be- 
cause the Applicant's system is busy with another conversation, can 
be taken by the answering service. M7hen the subscriber is available 
the answering service can advise him of the call so that  the neces- 
sary connection can be made. The Applicant docs not propose to 
operate the answering service itself, but proposes to use a telephone 
answering service now doing business in Kinston. During the progress 
of a conversation with a subscriber's automobile, no other subscriber, 
in his automobile, could reach the answering service or be reached by 
it ,  but a land telephone could reach the answering service over an- 
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other trunk telephone line if the answering service has more than  
one trunk line telephone connection with the Carolina system. Since 
only one conversation could be conducted over its radio svstem a t  a 
time, the Applicant would impose a time limit on all conversations. 

The applicant proposes to operate what it calls a "semi-private" 
system. Under such system a conversation between the automobile 
of a subscriber and another person via the Applicant's central sys- 
tem could be heard in part by any other subscriber. Such other sub- 
scriber could hear what one, but only one, party to the conversation 
was saying. 

There is no such service now in operation in the Kinston area. 
Under the limitations of the F C C  coilstruction permit the Applicant 
could serve a niaximum of 45 automobiles. It has determined, by a 
survey, that there are in the area 33 prospective custonlers for i t s  
proposed service with interconnection. There was no showing of a n y  
demand for such service without the proposed interconnection a n d  
the Applicant will not attempt to offer service unless i t  can have 
such interconnection with Carolina, this being essential to success- 
ful operation. 

In  its protest, Carolina alleges tha t  i t  holds a certificate of con- 
venience and necessity issued by the Cloinmission for "conveying o r  
transmitting messages or con~munications by telephone or telegraph, 
or a n v  other m e a n s  of transmission,  where such service is offered to 
the public for compensation" within the Kinston area and has ren- 
dered telephone service therein for many years. [Emphasis added.] 
(Carolina's franchise was not offered in evidence but the truth of 
this allegation does not appear to be contested.) It also alleges t h a t  
i t  is ready, willing and able to provide adequate mobile telephone 
service in such area. It denies the authority of the Commission to 
order the proposed interconnection of its system with tha t  of the  
Applicant. It further denies tha t  public convenience and necessity 
require the granting of the certificate sought by the Applicant. Car- 
olina offered evidence tendine to show: " 

Carolina is the only company authorized to render telephone 
service within the Kinston area. Since 1957 i t  has provided mobile 
telephone service a t  its Rocky Mount and Fayetteville exchanges 
under rate tariffs filed with the Comn~ission. It does not presently 
provide this type of service in the Kinston area, but has had such 
service under consideration since 1963 and has com~leted all neces- 
sary engineering and has ordered the necessary equipment therefor, 
Carolina has not filed with the Commission any application for a 
certificate authorizing i t  to render mobile t e le~hone  service in t h e  
Kinston area for the-reason tha t  i t  takes the position tha t  i t  is au- 
thorized to do so by its existing certificate, as alleged in its protest. 
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Carolina has obtained a construction permit from the F C C  au- 
thorizing the construction by it of a transmitter a t  Kinston for ser- 
vice to a maxinluni of 30 inobile units and is ready, willing and ablc 
to  meet the full denland for mobile telephone service in the area. It 
has also under consideration the offering of such service a t  other lo- 
calities within its telephone service area. If nlobile telephone service 
in the Kinston area is provided by Carolina, rather than by the -411- 
plicant, i t  would be available for use by inobile telephone subscrib- 
ers based in the areas of Carolina's other telephone exchanges, and 
also available to such subscribers from other telephone con~panies. 
Similarly, its subscribers to such servicc in the Kinston area would 
be able to use such service a t  other localities served by Carolina or 
other telephone companies. This would not be the case if the nlobile 
service a t  Kinston were provided by a "nliscellaneous, coirmon car- 
rier," such as the Applicant. 

Carolina proposes to offer a type of nlobile service which would 
permit direct dialing between a subscriber's automobile and a land 
telephone. All conversations will be completely private. All nlobile 
telephones mill be listed in the telephone directory. There will be no 
time limit on conversations. Carolina has applied to the F C C  for two 
radio channels a t  Kinston. At present only one has been allotted to 
i t  but i t  intends to reapply for the second channel as soon as ~t can 
demonstrate the need therefor. If and when two or more radio chan- 
nels are available, the equipment which Carolina proposes to in- 
stall will result in automatic connection of a call to any idle channel, 
whether the call is being placed or received by the automobile of the 
subscriber. 

Carolina does not propose, in its operation, to furnish an answer- 
ing service, but the independent answering service, which the Appli- 
cant proposes to use, is available to anyone who wishes to subscribe 
to  it. 

Each of the five commissioners filed a written opinion. Tha t  of 
Comniissioner Peters sets forth the order which is the subject of 
this appeal. It also sets forth "findings of fact" and "conclusions" 
to which the assignments of error relate. Commissioners Worthing- 
ton and Eller, in separate opinions. stated that  they did not regard 
the service proposed by the Applicant as being such as would con- 
stitute the Applicant a public utility subject to regulation by the 
Comn~ission. Nevertheless, each of them concurred in the issuance 
of thc certificate to the Applicant and in the order directing Car- 
olina to grant interconnection. Chairman Westcott and Commis- 
sioner Koah, in separate opinions, dissented on the ground that the 
granting of the certificate to the Applicant was not justified since 
Carolina presently holds a franchise in the area and is ready, able 
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and willing to render a service similar to that  proposed by the Ap- 
plicant. 

The findings of fact so contained in the opinion by Commissioner 
Peters, which are material to this appeal, his numbering being re- 
tained, are: 

11 r o. [Tlha t  the service which protestant Carolina proposes 
to offer in the Kinston area is an extension of its regular land- 
line telephone service to stations or instruments located in mo- 
bile vehicles; that, except for the fact that  the stations will be 
located in mobile vehicles, the service will be the same as the  
regular telephone service offered; * ' " that Carolina does 
not propose to offer a message service or an answer service in 
connection with its radio or mobile telephone service. 

"6. That  the mobile radio telephone service which Caro- 
lina proposes to offer is not identical with nor the same type 
of service as is proposed by applicant; that  no other communi- 
cation company holds itself out to provide the same type of 
service as is proposed by applicant to be rendered in this par- 
ticular service area. 

"7. That  the service proposed by applicant will be of con- 
venience to the public. 

"8. [T lha t  applicant has been advised by Carolina that  it 
cannot be interconnected with Carolina's telephone facilities un- 
less i t  is granted a Certificate of Public Convenience and Neces- 
sity from this Commission and meets certain other conditions; 
* r *  

"9. [Tlha t  applicant is fit, capable and financially able 
to construct and operate it's facilities to provide and furnish 
the service for which authority is sought in this application." 

Under the heading "CONCLUSIO~"  the opinion by Commissioner 
Peters states: 

"In view of the evidence and the law applicable, the Com- 
mission concludes that the service proposed to be rendered, in- 
cluding intel-connection with the land-line telephone system, is 
a communications service within the purview of the definition 
of the statute and that  applicant, in rendering said service, i s  
or will be a public utility and subject to the provisions of the 
utility regulatory law. 

"The Commission is further of the opinion and concludes 
that  public convenience and necessity for the proposed ser- 
vice has been shown; that applicant is financially and other- 
wise fit and able to furnish such service, and that  a Certificate 
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of Public Convenience and Necessity should be granted to the 
applicant in this cause to render the service proposed in the ap- 
plication, and that  Carolina should bc required to interconnect 
its facilities with those of applicant." 

Neither the opinion of Commissioner Worthington nor that  of 
Commissioner Eller discloses disagreement with any finding of fact 
set  forth in the opinion of Comn~issioner Peters nor with either yro- 
vision of the order therein contained. 

The appeals to this Court are from the judgment of the superior 
court reversing the order of the Commission. Reference is made in 
the opinion to the conclusions of the Superior court insofar as  neces- 
sary to the determination of the questions presented. 

Edward B. Hipp for Appellant ~ Y o r t h  Carolina Utilities Commis- 
sion. 

Arendell, Albright, Reynolds & Farmer for Appellant Mobile 
Radiotelephone Corporation. 

Taylor & Brinson for Appellee Carolina Telephone and Tele- 
graph Company.  

LAKE, J. The authority of the court to which an appeal is taken 
from an order of the Utilities Commission is thus stated in G.S. 62- 
94 : 

" (h )  * * * The Court may affirm or reverse the decision 
of the Commission, declare the same null and void, or remand 
the case for further proceedings; or i t  may reverse or modify the 
decision if the substantial rights of the appellants have been 
prejudiced because the Con~mission's findings, inferences, con- 
clusions or decisions are: 

" (1) In violation of constitutional provisions, or 
" (2)  I n  excess of statutory authority or jurisdiction of the 

Commission, or 
" ( 3 )  Made upon unlawful proceedings, or 
"(4)  Affected by other errors of law, or 
" ( 5 )  Unsupported by competent, material and substantial 

evidence * * * 9 Or 
" (6) Arbitrary or capricious." 

Upon an appeal to this Court from a judgment of the superior 
court, reversing a decision of the Commis~ion and remanding the 
matter for further proceedings, this Court may affirm the judgment 
of the superior court, if the record discloses one or more of these 
statutory grounds for such judgment and if such ground therefor is 
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set forth specifically in the notice of appeal from the Comnlission 
to the superior court. G.S. 62-94(c). In order to affirm such judg- 
ment of the superior court, i t  is, therefore, not required tha t  this 
Court concur in the ruling by the superior court upon every ground 
for relief set forth in the notice of appeal from the Comnlission t o  
the superior court. 

The superior court was in error in sustaining Carolina's excep- 
tions to the order of the Commission, Nos. 1 through 5. It did so on 
the ground that "the Findings of Fact,  Conclusions and Order en- 
tered by the North Carolina Utilities Commission on M a y  21, 1965, 
are not the Findings of Fact,  Conclusions and Order of the majority 
of the commission." 

G.S. 62-60 provides: 

"The Commission shall render its decisions upon questions 
of law and of facts in the same manner as a court of record. A 
majority of the commissioners shall constitute a quorum, and 
any order of decision of a majority of the commissioners shall 
constitute the order or decision of the Commission, except a s  
otherwise provided in this chapter." 

There are no exceptions to this statute pertinent to this appeal. A 
majority of the con~missioners concurred in the order set forth in the  
opinion by Commissioner Peters. It was, therefore, the order of the 
Commission. Neither of the two concurring opinions nor the two 
dissenting opinions indicate any disagreement with any of the find- 
ings of fact stated in the opinion of Commissioner Peters. The opin- 
ion of no other commissioner suggests any other findings of fact. The 
findings of fact so stated in the opinion of Commissioner Peters are, 
therefore, concurred in by a majority, if not all of the members 
of the Con~n~ission, and are, therefore, the findings of the Commis- 
sion. 

G.S. 62-79(a) provides tha t  all final orders of the Commission 
shall be sufficient in detail to enable the court on appeal to deter- 
mine the controverted questions presented, and shall include "Find- 
ings and conclusions and the reasons or bases therefor upon all the 
material issues of fact, law, or discretion presented in the record." 
When these two sections of the Act are construed together, a s  they 
nlust be, i t  is apparent tha t  the General Assembly did not intend 
tha t  an order of the Colnnlission concurred in by the majority of i ts  
members, based upon findings of fact concurred in by a majority of 
its members, may be reversed solely because the members of the 
concurring majority chose different rules. or supposed rules, of law 
as support for their decision and order. We do not regard the diver- 
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sity of the reasons given by the three conxnissioners who joined in 
the  ultimate decision and order as a sufficient ground for its reversal. 

We turn, therefore, to the questions presented by the appeal with 
reference to the merits. 

The superior court sustained Carolina's Exceptions Kos. 15 and 
16, among others, to the order of the Commission, saying: 

"APPELLAXT'S [Carolina's] EXCEPTIOX NO. 15 is sustained 
in  that there is no competent, material and substantial evidence 
to support a Finding of Fact  which could in turn support the 
Conclusion ' that a Certificate of Public Convenience and Ne- 
cessity should be granted to the applicant in this cause to ren- 
der the service proposed in the Application.' 

"APPELLANT'S [Carolina's] EXCEPTIOX KO. 16 is sustained 
for that  there was not competent, material and substantial evi- 
dence to sustain a Finding of Fact or Conclusion that  the ap- 
plicant was entitled to a Certificate of Convenience and Ne- 
cessity, and for that,  even had there been such evidence, an 
order requiring the appellant to interconnect its telephone fa- 
cilities with those of applicant is in excess of statutory author- 
i ty of the Commission." 

The two concurring commissioners state in their separate opin- 
ions that  the service proposed by the Applicant is not such as would 
constitute tlie Applicant a public utility but, nevertheless, tlie Ap- 
plicant should be issued a certificate of public convenience and ne- 
cessity since, without such a certificate, Carolina cannot be com- 
pelled to interconnect its system with that  of the Applicant. To grant 
a certificate of public convenience and necessity to conduct a busi- 
ness which is not a public utility, within the definition of the statute, 
would be both arbitrary and in excess of the statutory authority of 
the Commission. 

G.S. 62-110 provides: 

"No public ut i l i t y  shall hereafter begin the construction or 
operation of any public ut i l i ty  plant or system * * * with- 
out first obtaining from the Comnlission a certificate that  pub- 
lic convenience and necessity requires, or will require, such con- 
struction, acquisition, or operation * * *." [Emphasis added.] 

One does not need a certificate of public convenience and neces- 
sity in order to engage in a business which is not tha t  of a public 
utility as defined in G.S. 62-3(23). On the other hand, the issuance 
of such a certificate by the Commission does not transform an ordi- 
nary business into a public utility, so as to entitle its operator to 
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the rights of a public utility, or so as to impose upon him the duties 
and limitations of a public utility. Neither the Commission nor this 
Court has authority to add to the types of business defined by the 
Legislature as public utilities. It is to  be remembered tha t  v e  are not 
here determining the limits of the broader term, "business affected 
with a public interest." Tha t  the General Assembly might constitu- 
tionally declare a business to be a public utility, and require i t  to  
obtain such a certificate in order to operate, does not authorize the 
Commission to declare i t  to be so when the statutory definition of 
"publia utility" does not include such business. Thus, if the Appli- 
cant's proposed service is not within the definition of "public util- 
ity" contained in the statute, the issuance of a certificate of public 
convenience and necessity by the Commission to the Applicant would 
be a nullity. It would not supply a basis for a further order confer- 
ring upon the Applicant a right which may be granted only to a 
public utility. 

However, the service proposed by the Applicant falls clearly 
within the definition of "public utility" in G.S. 62-3, which pro- 
vides : 

"(23) a.  'Public utility' means a person * * * 
"6. Conveying or transmitting messages or communications 

by telephone or telegraph, or any other means of transmission, 
where such service is offered to the public for compensation." 
[Emphasis added. The italicized words were inserted in the  
1963 revision of Chapter 62.1 

One offers service to the "public" within the meaning of this 
statute when he holds himself out as willing to serve all who apply 
up to the capacity of his facilities. It is immaterial, in this connec- 
tion, that  his service is limited to a specified area and his facilities 
are limited in capacity. For example, the operator of a single ve- 
hicle within a single con~munity may be a common carrier. Conse- 
quently, the Applicant proposes to render a service within the defi- 
nition of "public utility" in the statute. The Colorado Commission 
so ruled in a similar case. Re Telephone Answering Service, Inc., 
44 Pur.  3d 425. 

This being true, the Applicant may not render its proposed ser- 
vice without obtaining from the Commission a certificate that public 
convenience and necessity require or will require such operation. 
G.S. 62-110. Consequently, the Commission was authorized to issue 
to him such certificate if,  but only if, the Commission has made 
findings of fact, supported by competent, material and substantial 
evidence, which findings, in turn, support the conclusion that  public 
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convenience and necessity "require or will require" the proposed 
operation by the Applicant. 

The Commission has found tha t  the Applicant is "fit, capable 
and financially able" to provide the proposed service and that the 
proposed service "will be of convenience to the public." These find- 
ings are supported by competent, material and substantial evidence 
in view of the entire record. They are, therefore, binding upon the 
reviewing court. Utilities Commission v. Champion Papers, Ilzc., 
259 X.C. 449, 130 S.E. 2d 890. 

The Coininission is required by G.S. 62-65(a), in cases such as 
the present, to apply the rules of evidence applicable in civil actions 
in the superior court "insofar as practicable." G.S. 62-60 provides 
that  the Conmlission shall render its decision "in the same manner 
as a court of record." 

The procedure before the Com~niusion is, however, not as formal 
as  that  in litigation conducted in the superior court. Utilities Com- 
mission v. Coach Co., 260 N.C. 43, 132 S.E. 2d 249; Utilities Com- 
mission v. Champion Papers, Inc., supra. I n  the present case, the 
Commission permitted the Applicant to file certain exhibits after 
the conclusion of the hearing. Unquestionably, Carolina thereupon 
had the right, unless waived, to demand that the hearing be re- 
opened, in order to permit i t  to cross-examine witnesses for the Ap- 
plicant with reference to data shown upon such "late" exhibits, or 
to offer evidence of its own in rebuttal. However, Carolina did not 
and does not seek a reopening of the hearing for this purpose. I t s  
exceptions, in its notice of appeal from the Conlrnission to the su- 
perior court, to the admission and consideration of these exhibits 
are upon the ground that  the "late" exhibits are not only late but 
show events which did not occur until after the conclusion of the 
hearing. These exhibits are relied upon by the Applicant and the 
Commission to show the Applicant's ability to render the proposed 
service. They include an amendment to the Applicant's articles of 
incorporation and the assignment to i t  by Hardison of the con- 
struction permit issued to him by the FCC. There is no indication 
that  Carolina contests the correctness of the data or the occurrence 
of the events shown thereon. The statutes prescribing the procedure 
for hearings before the Conlmission do not forbid it to make a find- 
ing, as to the Applicant's capacity and ability to serve, upon the 
basis of facts arising between the conclusion of the hearing and 
the entry of the order mhen those facts are shown by "late" exhibits, 
otherwise con~petent, and mhen thc adverse party has had ade- 
quate notice that  such exhibits have been filed with the Commis- 
sion for inclusion in the record. 
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Carolina's Exceptions Kos. 6 and 7 to the order of the Commis- 
sion, contained in its notice of appeal from the Con~mission to the 
superior court, which were sustained by the superior court, do not, 
therefore, justify the reversal of the Comn~ission's order. 

However, the finding by the Commission tha t  the rendering of 
the proposed service by the Applicant would be a convenience to the 
public, even if supported by competent and substantial evidence, is 
not adequate basis for an order granting the Applicant a certificate 
of public convenience and necessity. To  entitle the Applicant to 
such a certificate i t  is, of course, not necessary for him to show, and 
the Commission to find, tha t  the proposed service is necessary in 
the sense of being indispensable. Utilities Commission v. Coach Co., 
supra; Utilities Commission v. R. R., 254 X.C. 73, 118 S.E. 2d 21. 
Nevertheless, a mere showing of convenience is not sufficient. There 
must be an  element of public need for the proposed service by the 
Applicant in the area. 

Carolina, in its duly verified protest, alleges tha t  i t  is the holder 
of a certificate of convenience and necessity for the geographic area 
in question, authorizing i t  to engage in the business of "conveying or 
transmitting messages or comn~unications by telephone or tele- 
graph, or any other means of transmission, where such is offered to 
the public for compensation." [Empl-mis added.] A certificate so 
worded would appear sufficient to permit Carolina to render the 
proposed service in the Kinston area. There is no suggestion in any 
finding of the Commission tha t  Carolina is not ready, able and 
willing to provide a mobile telephone service in the Kinston area, 
and there is no evidence in the record which would support such a 
finding. On the contrary, the record shows that  Carolina is ready, 
able and willing to do so. There is no suggestion tha t  the right to 
supply this service in the area be taken from Carolina by an amend- 
ment to its certificate. We are, therefore, not required to determine 
whether such an order would be within the statutory authority of 
the Comnlission. There is no suggestion in the record that  the public 
needs or would benefit from having two companies rendering this 
service in this area. It is obvious from the record that  a t  present the 
total demand for such service in the Kinston area is not extensive. 
It may well be doubted tha t  it is sufficient to permit both Carolina 
and the Applicant to operate such services successfully. 

The Commission found tha t  Carolina proposes a service in the 
area which is "not identical with nor the same type of service as is 
proposed by applicant." This finding is, in turn, based upon the 
finding "that Carolina does not propose to offer a message service 
or an answer service in connection with its radio or mobile telephone 
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service." The record, however, shows tha t  the answering service 
which will be available to the Applicant's subscribers, if the Appli- 
cant is permitted to operate, is not to be owned and operated by 
the Applicant but is an independent telephone answering service in 
the city of Kinston and tha t  i t  is available to any subscriber to 
Carolina's service a t  Kinston. Consequently, the record does not 
contain evidence to support a finding that there is a substantial 
difference in nature between the service proposed by the Applicant 
and that  proposed by Carolina. The two services need not be idcnti- 
cal in cvery respect in order to give the utility already serving the 
area the prior right. 

wen- G.S. 62-262(f) expressly provides as to motor carriers of pa,, 
gers that  no certificate shall be granted to an applicant propo,iing 
to serve a route already served by a previously authorized motor 
carrier unless and until the Commission shall find from the evidence 
that the service rendered by such previously authorized carrier is 
inadequate, and the certificate holder has been given reasonable 
timc to remedy the inadequacy. See lit~lzties Cotnmsszon v. Coach 
Co., szspra; Utzlitzes Cornmisszotz v. Coach Co., 233 S.C.  119, 63 S.E. 
2d 113. 

There is no such express provision as to utilities engaged in the 
con~nlunications field. Kcvertheless, the basis for the requirement 
of a certificate of public convenience and necessity, as a prcrequisite 
to the right to serve, is the adoption, by the General Assembly, of 
the policy that,  nothing else appearing, the publlc is better scrvcd 
by a regulated monopoly than by competing suppliers of the service. 
The requirement of such a certificate is not an absolute prohibition 
of conlpetition between public utilities rendering the same service. 
Utilities Commzssion v. Coach Co., 224 S . C .  390, 30 S.E. 2d 328; 
Citizens TTalley T7ieu! Co. v. Illinois Commerce Conz?nission, 28 Ill. 
2d 294, 192 N.E. 2d 392; d l o ,  Karz. c% Okla. Coach Lines, Inc. v. 
State, 183 Okla. 3, 81 P. 2d 664. There i f ,  however, inherent in this 
requirement tlie concept that ,  once a certificate is granted which nu- 
tl~orizes the holder to render the proposed service within tlie gco- 
graphic arcs in question, a certificate will not be granted to a corn- 
petitor in the absence of a showing that  tllc utility already in the 
field is not rendering and cannot or will not render thc spccific ser- 
vice in question. 

In  Jlonson Dray  Line. Inc. v. J f t t r p h y  Motor Freight Lines, 
Inc., 259 3Iinn. 382, 107 N.W. 2d 850, the  court said, "The term 
'necessity' as used in the statute contelnplate~ 'a definite public need 
for a transportation service for which no reasonably adequate pub- 
lic service exists.' " A like statement is found in Canton, etc. Conch 
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Co. v. Public Utilities Commission, 123 Oh. St. 127, 174 N.E. 244. 
I n  McFayden v. Public Utilities Consolidated Corp., 50 Idaho 651, 
299 P. 671, the court said: 

"If the new service offered has no advantage over the old 
from the public viewpoint, other than mere competition un- 
der similar basic costs, then the convenience and necessity for 
it, under the public utility law, would be wanting, and the 
utility in the field would be entitled to protection against dupli- 
cation and unwarranted competition." 

In Kosciusko County re Membership Corp. v. Public Service Com- 
mission, 225 Ind. 666, 77 N.E. 2d 572, the court said: 

"There was no allegation in the petition nor was there any 
evidence or finding which would remotely indicate that  the ap- 
pellant REMC is not ready, willing and able to adequately 
serve all customers in this territory a t  a reasonable rate when 
the extension of its service is requested; in fact all the evidence 
was the other way. This was a necessary item of proof in order 
to warrant the granting by the Commission of this petition." 

One of the leading cases upon the question is Chicago and West 
Towns Rys. v. Illinois Commerce Commission, 383 Ill. 20, 48 N.E. 
2d 320. There, after reviewing its earlier decisions, the Supreme 
Court of Illinois said: 

"In our opinion the foregoing cases conclusively establish 
the right of appellants to have s n  opportunity as a regulated 
monopoly to render whatever service convenience and necessity 
may require, and it  is only when i t  has been demonstrated that  
i t  is unable either from financial or other reasons to properly 
serve the public that a competing carrier will be allowed to in- 
vade the field." 

Other decisions of the Illinois Court to the same effect are: Citizens 
Valley View Co. v. Illinois Comrnercs Commission, supra; Chicago 
Rys. Co. v. Illinois Commerce Commission, 336 Ill. 51, 167 N.E. 
840. Bartonville Bus Line v. Eagle Motor Coach Line, 326 Ill. 200, 
157 N.E. 175; Illinois Power & Light Corp. v. Illinois Commerce 
Commission, 320 Ill. 427, 151 N.E. 236. Decisions of other jurisdic- 
tions taking the same view of the matter include: Re Trico Electric 
Cooperative, Inc., 92 Ariz. 373, 377 P. 2d 309; Consolidated Coach 
Corp. v. Ky. River Coach Co., 249 Ky. 65, 60 S.W. 2d 127; State v. 
Public Service Commission, 327 Mo. 249, 37 S.W. 2d 576; Capital 
Electric Power Asso. v. Mississippi Power 6% Light Co., 240 Miss. 
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139, 125 So. 2d 739; N .  Y. Central R. Co. v. Public Utilities Conz- 
mission, 123 Oh. St. 370, 175 N.E. 596; Yelton & McLaughlin v. 
Dept. of Publzc Works, 136 Wash. 445, 240 P. 679. 

The burden of proof is upon the Applicant to show there is a 
public convenience and necessity for its proposed service. G.S. 62- 
75; Utilztres Commission v. Coach Co., 261 X.C. 384, 134 S.E. 2d 
689. That  showing has not been made by the Applicant in the record 
before us. The superior court, therefore, properly sustained Caro- 
lina's Exception No. 15 set forth in the notice of appeal from the 
Commission to the superior court. 

Even if tlie present record were sufficient to support the order 
granting the Applicant a certificate of public convenience and neces- 
sity "to act as a common carrier of conirnunications providing mobile 
radio service," tlie Conmission had no statutory authority to require 
Carolina to interconnect the Applicant's radio communications sys- 
tem with Carolina's land telephone system. G.S. 62-44 provides: 

"The Commission may, * * " require any two or more 
telephone or telegraph utilities to establish and maintain through 
lines within the State between two or more localities, which 
cannot be commmicated with or reached by the lines of either 
utility alone, where the lines or wires of such utilities forrn a 
continuous line of communication, or could be made to do so by 
the construction and maintenance of suitable connections or the 
joint use of equipment, or the transfer of messages a t  coninlon 
points." [Emphasis added.] 

If permitted to render the service which i t  proposes to render 
within its own system, the Applicant would not be a "telephone or 
telegraph utility," though i t  mould be a public utility conveying or 
transmitting messages by "other means of transniission," naniely, 
radio. 

In  a soniewhat similar case, Evansville & H. Traction Co. v .  
Henderson Bridge Co., 134 F. 973 (W. D., Ky.) , Evans, D.J., said: 

"It may be remarked in this connection that  what is de- 
manded by complainant by its bill is closely akin to the exer- 
cise of tlie right of eminent domain, namely, the right to have 
the property of another subjected to conlplainant's use; * " * 

"One water company or one telephone company or one tele- 
graph conipany or one street railway company or one railroad 
company, while bound appropriately to serve the general pub- 
lic, cannot, unless under express statutory enactment and by 
due process of law thereunder, be con~pelled to give its prop- 
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erty to the uses and benefits of a rival, except by some form of 
condenmation." [Emphasis added.] 

With reference to a Missouri statJute requiring telephone com- 
panies to accept and transmit messages for other telephone com- 
panies, the court said in H o m e  Tel .  C o ,  v. Sarcoxie L ight  & Tel .  Co., 
236 N o .  114, 139 S.W. 108: 

"This section does not require physical connection between 
telephone lines. It does require such company to receive all 
messages from othcr telephone or telegraph lines and transmit 
them, as i t  likewise requires i t  to receive all messages from in- 
dividuals. This does not mean tha t  such corporation must yield 
to a physical connection with its lines by a competitive com- 
pany, and permit the use thereof in tha t  way. In  such case and 
under this statute, the telephone corporation or the telegraph 
corporation has no greater right than the individual. If the in- 
dividual goes to the office of the telephone company and tenders 
payment for a message, the company must accoinodate him. So, 
too, if a telegraph company or other telephone company goes, 
in the capacity of an individual or corporate entity, and de- 
mands a similar service, it must be rendered. But  this does not 
mean tha t  the telephone company must put up a switchboard 
for all such individuals or corporations desiring to do business 
with the telephone company." 

I n  Clay  Coun ty  Co-op Te l .  Asso. ,v. Southwestern Bell Te l .  Co., 
107 Kan. 169, 190 P. 747, 11 A.L.R. 1.193, the court said: 

"Any one ~7110 desires a telephone of this company is entitled 
to have one; and each company is entitled to a telephone of the 
other, should it so desire. Tha t  service satisfies the public duty 
of each company. Patrons of the United Company have no 
right, as individuals or in the name of the public intcrest, to 
demand tha t  the United Company furnish them with mcans of 
communication with patrons of the Co-operative group who do 
not patronize the United Company. Patrons of the Co-operative 
Company are in the same situation. W i t h o u t  a s tatute,  facilities 
for communications betuseen the two groups o f  patrons cannot  
be compelled." [Emphasis added.] 

In  Wes te rn  Buse  Te l .  Co.  v. Sor thwes tern  Bell Te l .  Co., 188 
Minn. 524, 248 N.W. 220, the court said: 

"At common law public utilities were and are requircd to 
furnish equal facilities to the public. But  physical connection 
between telephone companies cannot be compelled a t  common 
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law. State ex rel. Fletcher v .  1\*.J17. Bell Telephone Co., 214 Iowa 
1100, 240 K.W. 252. The  right to do so rests entirely i n  statutory 
law." [Emphasis added.] 

To  the same effect, see Home Tel.  Co. v .  People's T .  & T.  Co., 
125 Tenn. 270, 141 S.W. 845, the decision of the United States Court 
of Appeals for the Eighth Circuit in Oklahoma etc. Tel .  Co.  v .  
Southwestern Bell Tel. Co., 45 F. 2d 995, 76 A.L.R. 944, applying 
the lam of Arkansas, and Annot., 76 A.L.R. 953. 

The Supreme Court of Missouri, construing a statute permitting 
the Public Service Conxnission of that  state to require a physical 
connection between teleplione companies "maintaining telephone 
conimunication for hire," held tlie Coinmission was without au- 
thority to require a telephone company to connect its lines with 
those of a mutual telephone company. State v .  Public Service Com- 
mission, 272 Mo. 627, 199 S.W. 962. 

The Supreme Court of Indiana said in General Tel.  Co. v. Public 
Service Commission, 238 Ind. 646, 150 K.E. 2d 891: 

"When the power of the Public Service Commission conies 
in question i t  must be recognized it is a statutory board which 
'derives its power and authority solely from the statute, and 
unless a grant of power and authority can be found in the 
statute it must be concluded that there is none.' " 

The power to require the proprietor of a business to interconnect 
its facilities with those of a conipetitor is a drastic power. Statutes 
conferring it should not be extended beyond their plain meaning. 
G.S. 62-44 authorizes the Commission to require a connection of the 
lines of two teleplione companies, but only whcn they serve localitics 
which cannot be communicated with by tlie lines of one of them 
alone. This statute may not reasonably be extended by construction 
to authorize tlie Commission to compel a telephone company to in- 
terconnect its system with the system of a radio company serving 
the identical area which the telephone company, itself, serves or 
desires to scrve. 

The Applicant testified that  his proposed radio communication 
system, between his base radio station and the automobiles of his 
subscribers, cannot operate successfully of itself and lie does not 
propose to embark upon a service so limited. The order of the Com- 
mission requires Carolina to interconnect its system with a corn- 
petitor in order to enable that  competitor to take from Carolina pa- 
tronage it clesires and is permitted to scrve under its own certifi- 
cate. There is no provision in Chapter 62 of the Gcneral Statutcs 
which requires, or authorizes the Conimission to require, a utility, 
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with large investments in its own plant and facilities, to permit in- 
terconnection with such plant and facilities by a competitor in order 
to increase the competitor's opportunity to take away its customers 
or prospective custon~ers. The order requiring interconnection was 
beyond the statutory authority of the Con~mission, and the superior 
court properly sustained Carolina's Exception KO. 16 to the order of 
the Commission. 

For these reasons, the judgment of the superior court reversing 
the order of the Conlmission and remanding the cause to the Com- 
mission with directions to enter an order denying the application of 
the Applicant must be affirmed. I t  is not necessary for us to discuss 
specifically other assignments of error by the Con~mission and the 
Applicant in their appeals to this Court. We have carefully consid- 
ered each of them and find nothing therein which would justify re- 
versal or modification of the judgment of the superior court. 

Affirmed. 

MOORE, J., not sitting. 

FIRST NATIONAL BANK OF NEVADA, EXECUTOR UNDER THE W m  OF PEARL 
K. WELLS; PLANTERS NATIONAL BANK & TRUST COXPANY AND 
LILLIAN KENT DICKENS, ANCILLARY ADMIXISTRATORS OF THE ESTATE 
OF PEARL K. WELLS, v. REDMOND S. WELLS. 

(Filed 11 May, 1963.) 

1. Appeal and Error 8 60- 
Decision on appeal that testatrix had exercised a valid power of appoint- 

ment by will is conclusire on the parties, and none of them may contend 
in a subsequent action that no power of appointment existed in the tes- 
tatrix. 

2. Wills 5 70- 
26 U.S.C.A. 2207 is merely an enabling act to aid executors and admin- 

istrators in protecting probate estates p~ssing through their hands, and 
the statute cloes not violate the Tenth Amendment to the Federal Consti- 
tution, and liability of beneficiaries for federal estate taxes is to be d e  
termined by state law. 

3. Same; Courts § 20- 

Where the will of a nonresident disposes of property situate in this 
State, the apportionment of the federal estate taxes among the bene- 
ficiaries is to be determined by the law of testator's domicile, and lia- 
bility of the resident beneficiary for his proportionate share of the tax in 
accordance with its laws may be enforced under 26 U.S.C.A. $ 2207, not- 
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~ i t h s t a n d i n g  tha t  a decree of the court of the domicile with respect to 
apportionment mould not be binding on the resident beneficiary when the 
foreign court has obtained no jurisdiction over him. 

4. Wills 8 70- 
Where property situate in this Sta te  is devised by a nonresident testa- 

tr ix in tlie execution of the general power of disposition, and such prop- 
erty is included in her net estate in computing the  federal estate tax,  arid 
tlie will contains no express direction regarding the burden with respect 
to tlie payment of such tax,  the delisee is chargeable with his pro ra ta  
share of the federal estate tases. Tliii: r e ~ u l t  follows under the Inn-s of 
thc State of Neracla of which testatrix rras a resident and in which the  
greater par t  of the estate is located, and  would follow under our doc- 
trine of equitable contributicn for tax  liability. 

5. Same- 
Where a nonresident executor has paid the federal estate taxes on the 

entire net estate and has sent his annual account and report to a resident 
bcncficiary, such resident beneficiary is liable for interest on his pro rnta 
lmrt of thc. federal estate taxes and  interest from the dates the executor 
pn j s  the tax and interest, and  not only from the date the exccutor mntle 
formal tltmand on the beneficiary for payment. 

MOORE, J., not sitting. 

APPEAL by defendant from Copeland, Special Judge, January 10 
non-jury Session 1966 of WAKE. 

This action was instituted by First Kational Bank of Nevada, 
Executor of the will of Pearl K. Wells, Planters National Bank & 
Trust Company and Lillian Kent Dickens, Ancillary Administrators 
of the estate of Pearl I<. Wells, to recover from the defendant, a citi- 
zen of Durham County, North Carolina, the pro rata part  of the 
federal estate taxes attributable to property received by him by 
virtue of the exercise of a power of appointment by Pearl K. Wells. 
Two companion suits were brought by the same plaintiffs against 
William RI. Wells, J r .  and Alice Elizabeth Wells Romanek. In  each 
of those suits the allegations of the complaints and the answers were 
identical to those in this case. The three cases were consolidated for 
trial and identical judgments were cntered. For convenience, only 
one case was appealed and a stipulation was entered to the effect 
tha t  the decision of the Supreme Court in the Redmond S. Wells 
case would control the other two cases. 

By instrument dated 3 February 1956 William 11. Wells, hus- 
band of Pearl K. MTells, created a trust for the benefit of his wife. 
Planters Xational Bank & Trust Company of Rocky Mount, North 
Carolina, was named Trustee in said instrument. 

The answer of the defendant, Redmond S. Wells, who is an in- 
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competent by reason of a congenital disease, was duly verified by 
Josey 11. Wells, his general guardian. 

William AI. Wells died on 6 September 1961. He left a last will 
and testament dated 6 February 1956. I n  Item 4 of the will the 
testator devised to the Planters National Bank & Trust Company of 
Rocky AIount, North Carolina, as Trustee under the trust above re- 
ferred to, sufficient property which, when added to any other prop- 
erty devised or bequeathed to his wife and qualifying for the marital 
deduction, would equal one-half of his adjusted gross estate. He  di- 
rected that  the five farms in North Carolina, described in paragraph 
8 of the complaint, be included in the Pearl K. Wells trust. 

Itern 7 of the instrument creating the Pearl K. Wells trust by 
William 31. Wells provided that the Pearl I<. Wells trust would ter- 
minate upon the death of Pearl K. Wells and the corpus of the trust 
would be equally divided between the defendant, Redmond S. Wells, 
and his brother, William h9. Wells, Jr., and his sister, Alice Eliza- 
beth Wells Romanek, who were children of William h9. Wells by a 
previous marriage. 

Item 9 of the above instrument contained the following provision: 

" (9) But notwithstanding all the foregoing limitations over 
after the death of my wife, nevertheless, my said wife, Pearl 
K. Wells, shall alone and a t  all events throughout her lifetime 
have the power to dispose of the entire corpus of this trust, free 
of the trust, by her will, but only by making specific reference 
to this power, as she may see fit. with the same effect as if she 
were the owner of said corpus free of the trust. This provision 
shall override all the limitations after the original life estate to 
my wife." 

Pearl K. Wells died on 28 June 1962. She left a last will and 
testament dated 5 May 1961 in which she exercised the power of ap- 
pointment created by her husband and devised the Xorth Carolina 
real estate involved herein to the three children of her husband by 
a previous marriage, share and share alike. 

The court below found as a fact that  the gross estate of Pearl 
K. Wells involved herein amounted to $547,467.96, including the 
appointed property, less exemptions, leaving a taxable estate of 
$487,467.96, on which federal estate taxes in the amount of $129,- 
791.03 were determined to be due on or about 28 September 1963. 
The tax was paid in installments together with accrued interest, as 
follows: 
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Oct. 10, 1963 $ 43,006.00 
Jan.  3 ,  1964 48,364.47 
Feb. 10, 1964 15,995.85 
March 3, 1964 6,000.00 
Aug. 19, 1964 18,426.73 

Total $131,793.05 

The court below further found as a fact tliat the value of the 
propcrty devised to the defendant pursuant to tlie exercise of the 
power of appointment by Pearl K. Wells as shown on the federal 
estate tax return, is $91,208.33, and tha t  the value of the property 
devised to defendant ib 16.66% of tlie taxablr estate of Pearl K. 
Wells as shown on said tax return. 

The conclusions of law of the court below pertinent to decision 
herein are as follows: 

"3. That  section 2207 of the Internal Revenue Code (26 
U.S.C.A. 2207) is applicable to the facts of this case and is valid 
and constitutional and does not violate tlie Tenth Arnenclnient 
of tlie Constitution of the United States. Under said section the 
plaintiffs are entitled to recover from the defendant 16.66% of 
the Federal estate tax which they have paid on the Eqtate of 
Pearl K. Wells and any interest on said tax which they have paid, 
together with interest a t  tlie rate of 65% from the dates of pay- 
ment; that is, the plaintiffs arc entitled to recover 16.66% of 
each payment shown in Finding of Fact 11 above, toget1ir.r 
with interest thereon from the date of such payment. 

"4. In  the event tliat the Court is wrong in Conclusion of 
Law 3 immediately above, then the Court is of thc opinion that  
North Carolina Law would be applicable to the question of 
whether the defendant should be required to bear a pro rata 
part of the Federal estate tax. The Court is of the opinion that  
under the Korth Carolina Law the defendant sl~ould bear 111s 
pro rata part of the Federal estate tax attributable to tlie value 
of the property received by him on account of the exercise of 
tlie power of appointment by Pearl K. Tel ls ,  and that  such ap- 
portionment of the Federal estate tax is fair, just and equitable. 
Under North Carolina Law the plaintiffs are entitled to rcl- 
cover from the defendant 16.66% of the Federal estate tax 
~ h i c h  they have paid on the Estate of Pearl K. T e l l s  and any 
interest on said tax which tlicy have paid, together with interest 
at the rate of 65% from the dates of payment; that  is, the plain- 
tiffs are entitled to recover 16.66% of each p a p l e n t  shown in 
Finding of Fact 11 above, together with interest thereon from 
the date of such payment. 



280 IN T H E  SUPREME COURT. [267 

"And it  appearing to the Court that the plaintiffs have aban- 
doned the theory that  they are entitled to recover of the de- 
fendant a pro rata part of the Federal estate tax by virtue of 
the binding and conclusive effect of the Orders issued by the 
Second Judicial Court of the State of Nevada, for that  said 
Court lacked jurisdiction of the defendant. 

"And it  further appearing to the Court that  under the Find- 
ing of Fact above the Kevada 'Federal Estate Tax Apportion- 
ment Law' does not apply. 

"And it  further appearing to the Court that  under the Find- 
ings of Fact above the plaintiffs are entitled to recover on the 
theories of the case set forth under Conclusions of Law 3 and 
4 above." 

The court entered judgment in favor of plaintiffs and against the 
defendant for 16.66% of the respective payments made by the ex- 
ecutor of the estate of Pearl K. Wells as set out hereinabove, with 
interest a t  676 from the date the respective payments were made. 
The defendant appeals, assigning error. 

Joyner & Howison, W. T. Joyner, Jr., Battle, Winslow, Merrell, 
Scott & Wiley for plaintiffs, appellees. 

Poyner, Geraghty, Hartsfield & Townsend and Arch E. Lynch, 
Jr., for defendant appellant. 

DEXNY, E.J. The determinative question posed on this appeal 
would seem to be simply this: I s  the devise of real property under a 
general power of appointment which is included in the gross estate 
for federal estate tax purposes liable under the law for payment of 
a pro rata part of the federal estate tax where the will of the devisor 
contains no express direction regarding the ultimate burden with 
respect to the payment of such tax? 

As we interpret the evidence, the stipulations and findings of 
fact by the court below, i t  is uncontradicted by any competent evi- 
dence that the estate of Pearl K. Wells had a gross value of $547,- 
467.96 for federal estate tax purposes and that the tax determined 
to be due, based on the federal estate tax return, was $129,791.03. 
And, further, that  Pearl K. Wells, pursuant to the power of appoint- 
ment created as hereinabove set out, devised to the defendant, Red- 
mond S. Wells, an undivided interest in real property in North Car- 
olina in fee simple, having a value of $91,208.33, which property 
was included a t  such value in the gross estate of Pearl K. Wells for 
federal estate tax purposes. That  this devise represents 16.66% of 
the value of the gross estate of Pearl K. Wells. 
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The defendant contends that  stipulation No. 3 should be con- 
strued as an agreement of counsel tha t  Pearl K. Wells did not have 
('a general power of appointment" over the Xorth Carolina prop- 
erty involved in this proceeding. As a matter of fact, the stipulation 
merely identified the estate tax return and stated "the estate tax 
has been paid on the basis of said return." 

Counsel for defendant contends that  certain answers to ques- 
tions in Schedule H of the return tend to show that  no power of ap- 
pointment exists. Even so, an examination of this schedule tends 
to show both the existence and non-existence of such power. How- 
ever, the question of the existence and validity of such power is no 
longer an open question. This Court, in the case of Wells a. Trust 
Co., 265 N.C. 98, 143 S.E. 2d 217, settled this question. Sharp, J., 
speaking for the Court said: 

"Did the interest of R .  S. Wells in the corpus of the Pearl 
K. Wells Trust pass to him in fee, freed of the trust, as ap- 
pointee under the will of Pearl K. Wells? Or did i t  pass, under 
the terms of the inter  vivos trust, to defendant Bank as trustee 
for R. S. VTells for life and a t  his death to his heirs (excluding 
any adopted child) in fee? The answer is that  R.  S. Wells owns 
his share in fee, freed of the trust, as appointee. By  the terms of 
the instrument creating the Pearl K. Wells Trust, the income 
beneficiary mas given a general power of appointment to dis- 
pose of the corpus of the trust by her will just as if she herself 
owned the corpus free of the trust. She could have appointed to 
her own estate." 

The plaintiffs contend they are entitled to recover of the defend- 
an t  on three separate and alternate grounds, as follows: 

1. Tha t  under the Federal statute, 26 U.S.C.A. 2207, the plain- 
tiffs have the right to collect from the defendant the pro rata part 
of the federal estate tax. 

2. I n  the event i t  should be held tha t  the Federal statute is un- 
constitutional or for any reason not applicable, then the plaintiffs 
contend they are entitled to recover from the defendant under t h ~  
North Carolina law. 

3. That  if the lower court erred in concluding tha t  under North 
Carolina law the defendant is required to pay his pro rata part  of 
the federal estate tax, tha t  such error mas harmless because the 
Nevada law is applicable to this case, and that under the apportion- 
ment law of Nevada the plaintiffs are entitled to recover of the 
defendant his pro rata part of the federal estate tax. 

The court below ruled with the plaintiffs on their contentions 
Nos. 1 and 2, but denied their contention as to No. 3. 
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h'ow with respect to contention No. 1. Section 2207 of the In- 
ternal Revenue Code (26 U.S.C.A. 2207) provides in part  as follows: 

"Unless the decedent directs otherwise in his will, if any part  
of the gross estate on which the tax has been paid consists of 
the value of property included in the gross estate under Section 
2041, the Executor shall be entitled to recover from the person 
receiving such property by reason of the exercise, non-exercise, 
or release of a power of appointment such portion of the total 
tax paid as the value of such property bears to the sum of the 
taxable estate and the amount of the exemption allowed in 
coinputing the taxable estate. * " * If there is more than one 
such person, the Executor shall be entitled to recover from such 
persons in the same ratio. * * "" 

It is the position of the defendant tha t  the states have the ex- 
clusive right to determine how decedents' estates under their juris- 
diction shall be distributed, and tha t  Section 2207 of the Internal 
Revenue Code infringes this right. 

It seems to be the general rule :is to probate estates tha t  Con- 
gress has left i t  to the respective states to determine who shall pay 
the federal estate tax levies. 

I n  the case of Riggs v. Del Drago, 317 U.S. 95, 87 L. Ed. 106, 
the question posed for determination was, "* * * whether Section 
124 of the New York Decedent Estate Law, which provides in effect 
that,  except as otherwise directed by the decedent's will, the burden 
of any federal death taxes paid by the executor or administrator 
shall be spread proportionately among the distributees or benefic- 
iaries of the estate, is unconstitutional because in conflict with the  
federal estate tax law." 

The New York Court of Appeals held the New York act uncon- 
stitutional. (See 287 N.Y. 61, 38 N.E. 2d 131.) The Supreme Court 
of the United States said: 

"In the act of 1916 Congress turned from the previous cen- 
tury's inheritance tax upon receipt of property by survivors 
* " * to an estate tax upon the transmission of a statutory 
'net estate' by a decedent. Tha t  act directed payment by the 
executor in the first instance, section 207, but provided also for 
payment in the event tha t  he failed to pay, section 208. It did 
not undertake in any manner to specify who should bear the 
burden of the tax. I t s  legislative history indicates clearly tha t  
Congress did not contemplate tha t  the Government would be 
interested in the distribution of the estate after the tax was 
paid, and that Congress intended tha t  state law should deter- 
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mine the ultimate thrust of the tax," citing a statement of 
Congressnlan Kitchin, Chairman of the House Ways and 
Means Committee, as follows: 

"We levy an ent~rely  dlffercnt system of inheritance taxes. 
We levy the tax on the transfer of the flat or whole net estate. 
We do not follow the beneficiaries and see lion7 much this one 
gets and that  one gets, and what rate should be levied on lineal 
and what on collatcral relations, but we simply levy on tlie net 
estate. This also prevents the Federal Governnlent, through the 
Treasury Department, going into the courts contesting and con- 
struing wills and statutes of dictribution." 53 Cong. Rec. App. 
p. 1942. 

The Court further said: 
(1% + + while the federal statute normally contcmplates 

payment of the tax before the estate is distributed, S 822(b) of 
the Code, 26 U.S.C.A. 8 822(b) ,  provision is made for collection 
of the tax if distribution should precede payment, S 826(a) .  If 
any distributee is thus called upon to pay tlie tax, § 826(b) 
provides that such person 'shall be ent~t led to reimbursement 
out of any part  of the estate still undistributed or by a just and 
equitable contribution by the persons whose interest in the 
estate of the decedent would havt. been reduced if the tax had 
bcen paid before the distribution of the estate.' By  that section 
Congress intendcd to protect a distributee against bearing a 
greater burden of the tax than he mould have sustained had the 
tax been carved out of tlie estate prior to distribution; any 
doubt that  this is the proper construction is removed by the 
concluding clause of the section specifically stating tha t  i t  is 
'the purpose and intent of this subchapter that so far as is prac- 
ticable and unless otherwise directed by the will of the decedent 
the tax shall be paid out of tlie estate before its distribution.' 
Section 826(b) does not command that  the tax is a non-trans- 
ferable charge on the residuary estate; to read the phrase 'the 
tax shall be paid out of the estate' as meaning 'the tax shall be 
paid out of the ~ e s i d u a r y  estate' is to distort the plain language 
of the section and to create an obvious fallacy. For in some 
estates there may be no residue or else one too small to satihfy 
the t ax ;  resort must then be had to state  la^^ to determine 
whether personalty or realty, or general, demonstrative or spe- 
cial legacies abate first. In  short, 826(b) ,  especially when cast 
in the background of Congressional intent discussed before, 
simply provides that,  if the tax must be collectcd after distri- 
bution, the final impact of the tax shall be the same as though 
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i t  had first been taken out of the estate before distribution, thus 
leaving to state law the determination of where that  final im- 
pact shall be. 

"Respondents also rely on $ 826(c) (now 26 U.S.C.A. § 
2206), authorizing the executor to collect the proportionate share 
of the tax from the beneficiary of life insurance includable in 
the gross estate by reason of 811 (g ) ,  and § 826(d) .  26 U.S.C.A. 
1940 Ed. 811 (g ) ,  826(d) (now 26 U.S.C.A. § 2207), authoriz- 
ing similar action against a person receiving property subject to  
a power which is taxable under 811 ( f ) ,  as forbidding further 
apportionment by force of state law against other distributees. 
But  these sections deal with property which does not pass 
through the executor's hands and the Congressional direction 
with regard to such property is wholly compatible with the in- 
tent to leave the determination of the burden of the estate tax 
to state law as to properties actually handled as part  of the 
estate by the executor. 

"Since § 124 of the Kew York Decedent Estate Law is not 
in conflict with the federal estate tax statute, i t  does not con- 
travene the supremacy clause of the Constitution." 

The Court held the New York apportionment act constitutional and 
reversed the New York Court of Appeals. 

The case of Fernandez v. Wiener, 326 U.S. 340, 90 L. Ed.  116, 
involved the constitutionality of a 1942 amendment to the federal 
estate tax law which provided that  the entire value of property 
(rather than one-half) owned by husband and wife in a conlmunity 
property state would be taxable on the death of either. The consti- 
tutionality of the law was challenged on various grounds, one of 
which was stated by the Court as follows: "And finally the tax is 
said to invade the powers reserved to the states by the Tenth 
Amendment, to determine property relationships within their bor- 
ders." 

The Court held that  the 1942 law was constitutional. On the 
question of whether i t  violated the Tenth Amendment, the Court 
said : 

"The Tenth Amendment does not operate as a limitation 
upon the powers, expressed or implied, delegated to the na- 
tional government, * * * The amendment has clearly placed 
no restriction upon the power, delegated to the national govern- 
ment to lay an excise tax qua tax. Undoubtedly every tax which 
lays its burden on some and not others may have an incidental 
regulatory effect. B u t  since tha t  is an inseparable concomitant 
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of the power to tax, the incidental regulatory effect of the tax 
is embraced within the power to lay it." 

We think i t  is significant that  S 2207, relating to power of ap- 
pointment property, has been in effect since 1942, and 26 U.S.C.X. 3 
2206, relating to life insurance, has been in effect since 1918 and, 
having been applied numerous tinies in the state and federal courts, 
no case has been cited, and we have found none, in which the ques- 
tion has heretofore been raised as to whether these sections are in 
contravention of the Tenth Amendment of the Constitution of the 
United States. We cite the following cases where one or the other 
of these sections has been applied: I n  re Duell's Will, 227 N.Y.S. 2d 
469, 34 Misc. 2d 589; Gnion Bank & Trust Co. v. Bassett, 253 S.W. 
2d 632; Jeromer u. United States, 155 F. Supp. 851; Union Trust Co. 
v. Watson, 76 R.I.  223, 68 A. 2d 916. 

In  our opinion the above sections are mcrely enabling acts to aid 
executors and administrators to protect probate estates passing 
through the hands of such executors or administrators, and are not 
in violation of the Tenth Amendment of the Constitution of the 
United States. Keither do they infringe upon matters relating to 
the descent and distribution of decedents' estates or the probate and 
administration of such estates. Therefore we concur in the decision 
reached below with respect to contention No. 1, which is in accord 
with conclusion of law S o .  3 hereinabove set out. 

In  our opinion the court below committed error in holding that  
the Nevada Apportionment -4ct was not applicable in this action. 

The state of Nevada has a law entitled "Federal Estate Tax 
Apportionment Law." I t  was enacted in 1957 and is contained in 
sections 150.290 through 150.390 of the Sevada  Revised Statutes. 
Insofar as applicable to this case, the method of proration is set 
forth in Section 150.330(1) as follows: 

"The proration shall be made by the Court having jurisdic- 
tion in probate of any property in the estate in the proportion, 
as near as may be, that  the value of the property, interest or 
benefit of each such person bears to the total value of the prop- 
erty, interest and benefits received by all such persons inter- 
ested in the estate." 

I n  I n  re Gato's Estate, 97 N.Y.S. 2d 171, 276 App. Div. 651, 
Gato, a citizen and resident of Florida, established two living trusts 
in Kew York. He  named Guaranty Trust Company of New York 
as trustee of one of the trusts and another New York bank as trus- 
tee of the other. Gato was to receive the income from both trusts for 
his life, and after his death his five children were to receive the in- 
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come for their lives, with remainders over to their issue. Gato died 
intestate on 8 March 1948. The coypus of these inter  vivos revoc- 
able trusts created by decedent were included in the gross estate in 
the tax return for federal estate tax purposes. This appeal involved 
the trust  in which Guaranty Trust Company of Kew York was 
trustee. 

The Appellate Division of the Supreme Court of S e w  York 
held: "The Florida court could not exercise jurisdiction over the 
trustee (in Kew York) in the absence of consent, and therefore the 
New York Supreme Court is the appropriate forum. Kor is i t  dis- 
puted that  thc X'ew Yorli court will apply the donliciliary law of 
the decedent in a proceeding wherein instructions are sought con- 
cerning apportionment of estate taxes. In  the present proceeding 
the domiciliary law is the law of the State of Florida." This de- 
cision was affirmed by the Kew Yorli Court of Appeals, 301 N.Y. 
653, 93 N.E. 2d 924. 

In  the case of Central Hanover B a d  & Trus t  Co.  v .  Peabody,  
190 hlisc. 66, 68 N.Y.S. 2d 656, it was held that  an inter vivos trust  
created by a testator who died as n resident of Connecticut, the 
trust property being located in Kew Yorli and the trustee being a 
resident of New York, the trust must bear its pro rata share of the 
federal estate taxes in accordance with the proration formula in the 
Connecticut statute on apportionment of the federal estate tax. 

Likewise, in the case of R e  Chase ~Ya t iona l  B a n k ,  59 N.Y.S. 2d 
848, the testator created a trust in Xew York during his lifetime. 
H e  died a resident of Maryland. The court held the IJIaryland 
statute on apportionment controlled and it was applied by the New 
York court. 

In  the case of R e  A d a m  Esta te ,  37 N.Y.S. 2d 587, a decedent 
died a resident of Xew York. I t  was held the X'ew York apportion- 
ment law was applicable against the devisee of real property situate 
in New Hampshire. 

I n  Isaacson v .  Boston S a f e  Deposit & Trus t  Co., 325 Mass. 469, 
91 N.E. 2d 334, 16 A.L.R. 2d 1277, Iht: testator created a trust in 
Alassachusetts while he was a citizen of hlassachusetts. He  later 
moved to Maine and died while a resident of tha t  state. The Mass- 
achusetts court refused to apply the domiciliary rule followed by 
New Jersey and S e w  York. The court said: "The Federal govern- 
ment could have provided for apportionment of the tax, and did so 
in certain particulars not reaching the question in this case. U.S.C. 
(1946 Ed . )  Title 26, $ 826(b) ,  (c) and ( d ) ,  26 U.S.C.A. $ 826 (b, 
C, d)." 

The case of First A'ationnl B a n k  of M i a m i  v. First Trust Co ,  of 
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St.  Paul, 242 X n n .  226, 64 N.K. 2d 524, involved the estate of a 
testatrix who resided in Florida a t  tlie time of her death. The Alinn- 
esota court followed the above ?tIassachusetts decision and declined 
to apply Florida's apportionment law. However, the court apparently 
was influenced by the fact tha t  i t  determined i t  was not the intent 
of the testatrix for the tax to be apportioned. 

In  Doetsch v. Doetsch, 312 F. 2d 323 (U.S.C.A. 7th Cir.) the de- 
cedent was a resident of Arizona. There was included in his estate 
for federal estate tax purposes a trust whose assets were in Illi- 
nois. The plaintiff sought to require the beneficiaries of the Illinois 
trust to contribute the pro rata part  of the federal estate tax. The 
first question presented to the court was whether the law of Arizona 
or tllc law of Illinois was applicable to thc question of thc proration 
of the federal estate tax. Since the suit was brought in the state of 
Illinois, the conflict of laws question was held to be determinable 
by Illinois law under the doctrinc of Erie R. Co. v. Tompkzns, 304 
U.S. 64, 82 L. Ed. 1188. After an exhaustive rcview of the authorities 
the court held tha t  the law of the domicile of the decedent was con- 
trolling; that is, specifically, tlie court held tha t  the Illinois court 
would, if presented with the question, decide that  the law of Arizona 
was applicable. In  its opinion the court said: 

"In our opinion the better rule, and the one which the courts 
of Illinois would follow, is that  adopted in New York and New 
Jersey. When questions of apportionment of estate taxes arise 
in courts of a state of the situs of a trust whose assets are in- 
cludible in decedent's gross estate for tax purposes, the law of 
the situs refers to the lam of decedent's domicile to resolve the 
questions. 

"The rule brings about the desirable result of uniform treat- 
ment of all those who benefit from the property included in de- 
cedent's gross estate for tax purposes, for regardless of the situs 
of the property there is a single point of reference -decedent's 
domicile." 

For other decisions in accord with the New York rule, see h n o . :  
Estate Tax - Allocation - Law Governing, 16 A.L.R. 2d 1282; I n  
re Gallagher's Will, 57 K.11. 112, 255 P. 2d 317, 37 A.L.R. 2d 149; 
Tmst  Co. of Morris Comfy v. Al-~chols, 62 N..J. Super 495, 163 A. 2d 
205. 

We concur in the view of the court below tha t  the Nevada decree 
with respect to apportionment mas not binding on this defendant, 
since tha t  court had no jurisdiction over him. However, when these 
plaintiffs came into Worth Carolina and instituted this action, in our 
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opinion they are entitled to the relief they seek under 26 U.S.C.A. 
§ 2207, as well as under the apportionnlent statute in effect in Ne- 
vada, and we so hold. 

In  view of the foregoing conclusion, we deem i t  unnecessary to 
consider whether or not the tax involved is apportionable under the 
decisions of this jurisdiction. Even PO, this Court has heretofore 
recognized and applied the doctrine of equitable contribution with 
respect to gift taxes. Nebel v. Sebel ,  223 X.C. 676, 28 S.E. 2d 207. 
This doctrine was cited with approval in Cornwell v. Huffman, 258 
N.C. 363, 128 S.E. 2d 798. 

The defendant contends that  if interest is allowed a t  all, i t  
should be allowed only from 30 January 1965, the date this defend- 
an t  received a letter from the executor of decedent's estate making 
formal demand for payment of a pro rata part  of the federal estate 
tax. On the other hand, the plaintiffs contend, and according to the 
facts found, a copy of the first annual account and report rendered 
by the executor was sent to defendant by certified mail on 24 Oc- 
tober 1963. It was further found that  said first account and report 
constituted notice to defendant of the claim of the executor tha t  the 
defendant owed to the estate the pro rata part  of the federal estate 
tax attributable to the value of the property which he received by 
virtue of the exercise of the power of appointment by Pearl EI. 
Wells. There was no exception to the foregoing findings of fact. 

In  the absence of any evidence tending to show tha t  the execu- 
tor was not diligent in converting assets of the estate into cash for 
the payment of the federal estate tax, we hold tha t  this defendant is 
liable under the doctrine of equitable contribution for his pro ra ta  
part  of the interest as decreed in the judgment entered below. 

The assignments of error directed to the matters discussed in this 
opinion, as well as the remainder of the assignments of error not 
discussed, prescnt no prejudicial error which in our opinion would 
justify the relief sought by the defendant, and they are overruled. 

Except as modified herein, the judgment of the court below will 
be affirmed. 

IIodified and affirmed. 

MOORE, J . ,  not sitting. 
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NATIONWIDE MUTUAL IKSURANCE COMPANY v. JOHN ROBERT 
BYNUM. 

(Filed 11 May, 1966.) 

1. Torts § 4- 
The right of one joint tort-feasor to compel contribution from another 

is purely statutory. G.S. 1-240. 

2. Same- 
G.S. 1-240 gives joint tort-feasors and joint judgment debtors the right 

to  contribution, but this statutory right relates to contribution and does 
not include subrogation. 

3. Barns-- 
A passenger in a car recovered judgment in a suit against the insurer 

of the drirer for injuries received in a collision. Insurer paid the judg- 
ment and sued the driver of the other car upon allegations that such other 
drirer was guilty of concurring negligence causing the collision. Held: 
Plaintiff insurer's rights arise by contract of subrogation under its policy 
and not upon the right of contribution by a joint tort-feasor who has paid 
the judgment, and insurer may not maintain an action against the driver 
of the other car under G.S. 1-240. 

4. Constitutional Law 5 10- 
Whether a statute should be amended to enlarge its scope relates to a 

legislative and not a judicial function. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Copeland, S.J., March 7, 1966 Non- 
Jury Civil Session, WAKE Superior Court. 

The plaintiff instituted this civil action to recover the sum of 
$678.00, "The same being one-half of the amount paid by the plain- 
tiff in discharge of the judgment against plaintiff's insureds . . ." 
The action grew out of this factual background: John Robert By- 
num, the defendant, and Reuben F. Bland live directly across the 
street from each other. Their private driveways into the street like- 
wise are directly opposite. At 2:30 p.m. on February 21, 1965, John 
Robert Bynum attempted to back his Chevrolet into the street from 
his driveway. At the same time Billie C. Bland, agent of Reuben F. 
Bland, likewise attempted to back the latter's Ford from the drive- 
way into the strect. The rear ends of the vehicles collided near the 
center of the street. Keither driver knew of the presence or intended 
movement of the other. Edna M. Bynum, wife of John Robert By- 
num, was a passenger in her husband's Chevrolet. She suffered in- 
jury as a result of the collision. 

Edna &I. Bynuni brought suit against Billie Clyde Bland, driver, 
and Reuben I?. Bland, owner of the Ford, and obtained a judgment 
for $1,200.00 for her injuries. 
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The plaintiff, Nationwide Mutual Insurance Company, as re- 
quired by its policy of insurance on the Ford, paid to Mrs. Bynum 
the judgment, interest, and costs, amounting to $1,356.00. Nation- 
wide brings this action against John Robert Bynum for the recovery 
of one-half of the amount paid Mrs. Bynum in satisfaction of her 
judgment. 

As a basis for the recovery against Bynum, the plaintiff, Na- 
tionwide, alleged: 

"12. The injuries and damages complained of by Edna &I. 
Bynum in the aforesaid civil action were not only caused by the 
negligence of the plaintiff's insureds, who were named as de- 
fendants therein, but were also proximately caused by the neg- 
ligence of the defendant in this action, John Robert Bynum, 
who, in causing the collision between the Bland automobile and 
his automobile was negligent in these particulars: ( ( a )  failure 
to keep a proper lookout; (b)  failure to keep the Chevrolet 
under proper control; (c) failure to stop in time to avoid a 
collision.) 
"13. The negligence of John Robert Bynum as aforesaid joined 
and concurred with that  of Billie Clyde Bland and Reuben 
Fernando Bland, and their joint and concurrent negligence thus 
became the proximate cause of the injuries and damages sus- 
tained by Edna RI. Bynum and constituted them joint tort- 
feasors." 

The defendant filed the following demurrer: 

"That the Complaint does not state facts sufficient to constitute 
a cause of action against defendant in that:  It affirmatively ap- 
pears from the Complaint that  plaintiff is an insurance carrier 
who has paid a joint tort-feasor's obligations to the injured 
party and now seeks to force contribution from another alleged 
tort-feasor; that i t  affirmatively appears from the Complaint 
that  plaintiff is not a tort-feasor or a joint tort-feasor within the 
provisions of N. C. G.S. 1-240 and cannot as a matter of law 
maintain said action." 

The court sustained the demurrer and dismissed the action. The 
plaintiff excepted and appealed. 

Dupree, Weaver, Horton, Cockman &: Alvis by F. T. Depree, Jr., 
Jerry S. Alvis for plaintiff appellant. 

Teague, Johnson & Patterson by Robert M .  Clay for defendant 
appellee. 
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I s s u n m c ~  Co. u. BYNULL 

HIGGINS, J .  The plaintiff-appellant in its brief correctly states 
the question of lam involved in this appeal: 

"Can an autonlobile insurer of one joint tort-feasor after dis- 
charging in full a judgment obtained by an injured party against 
its insured maintain in its olvn name an action for contribution un- 
der G.S. 1-240 against a second joint tort-fensor ~vhose negligence 
proximately caused and contributed to the injury for which the 
judgment was obtained where the second tort-feasor was not made 
a party to the original suit?" 

Under the rules of the common law the right of one joint tort- 
feasor to compel contribution from another did not exist. The coin- 
mon law ruIe in this State was changed by the enactment of Chapter 
194, Public Laws, Session of 1919, and was further changed by 
Chapter 68, Public Laws of 1929. These enactments are now codi- 
fied as G.S. 1-240. 

In  substance the section provides that  where two or more per- 
sons are liable for their joint tort and judgment has been rendered 
against some, but not all, those who pay may enforce contribution 
against the others who are jointly liable. "The right permitted to be 
enforced under this section is one of contribution and not one of 
subrogation." Potter v. Frosty Morn Mecrts, Inc., 242 N.C. 67, 86 
S.E. 2d 780; Squires v. Sorahan, 252 X.C. 589, 114 S.E. 2d 277; 
Hayes v. Wilmington, 243 X.C. 525, 91 S.E. 2d 673; Tarkington v. 
Printing Co., 230 N.C. 354, 53 S.E. 2d 269. Joint tort-feasors and 
joint judgment debtors are given the right to contribution. The 
plaintiff is neither. 

The original action was brought by RIrs. Rpnum against the 
plaintiff's insured. The present defendant, John Robert Bynum, was 
not a party to his wife's action. He  wns, of course, not adjudged a 
joint tort-feasor. S o  judgment whatever has been entered against 
him. I n  the two cases cited by the plaintiff in support of its position, 
Pittrnan v. Sizedeker, 264 N.C. 55, 140 S.E. 2d 740, and Safcco v. 
Insu~ance  Co., 264 N.C. 749, 142 S.E. 2d 694, the insureds mere ad- 
judged to be joint tort-feasors and judgments were rendered against 
them. Hence they are within the specific provisions of G.S. 1-240. 
Nationwide was neither a judgment debtor nor a joint tort-feasor. 
The plaintiff's rights as insurer arise by contract of subrogation un- 
der its policy and not as a result of its joint liability as a tort-feasor 
who has paid the judgment and is entitled to force contribution un- 
der G.S. 1-240. 

A rather impressive argument may be advanced in support of 
the proposition that the statute should be amended to include subro- 
gation in the same category as contribution. Our decisions have been 
uniform in holding that  subrogation is not included within the frame- 
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work of G.S. 1-240. If and when the lawmaking body wishes to 
amend the statute, a few words will suffice. This Court must forego 
the opportunity to amend here. The judgment sustaining the de- 
murrer is 

Affirmed. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. HENRY SPENCER COVINGTON, 111, 
AND JOHN DAVID CURIMINGS. 

(Filed 11 May, 1966.) 

1. Criminal Law 5 13& 
Where the court finds upon competent evidence that defendant had wil- 

fully violated the conditions upon which sentence in a criminal prosecution 
had been suspended, the court's order activating this suspended sentence 
must be affirmed. 

2. Criminal Law 5 1 5 h  
An assignment of error not brought forward and discussed in the brief 

is deemed abandoned. Rule of Practice in the Supreme Court No. 28. 

3. Automobiles 5 85; Criminal Law § 16- 
The unlawful taking of a n  automobile in violation of G.S. 20-105 is a 

misdemeanor, and in those instances in which inferior courts are given 
exclusive original jurisdiction of misdenieanors in a county named in the 
proviso to G.S. 7-64, the Superior Court is without original jurisdiction 
of the offense, and when the prosecution for the offense originates by in- 
dictment in the Superior Court its judgment is a nullity. 

4. Criminal Law § 199- 
Where the record proper discloses thsit defendant was tried for a mis- 

demeanor upon indictment originating in the Superior Court in a n  instance 
in which an inferior court has exclusive original jurisdiction, the fatal lack 
of jurisdiction appears on the face of the record, and the Supreme Court 
will take notice thereof ex mero motu and arrest the judgment. 

5. Criminal Law 5 121- 
The legal effect of arrest of judgment for a fatal defect of jurisdiction 

is to vacate the verdict and judgment, but defendants can thereafter be 
tried in a court having jurisdiction over the offense. 

MOORE, J., not sitting. 
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APPEAL by defendants from Shaw, J., 24 January 1966 Mixed 
Session of GUILFOR-Greensboro Division. 

Criminal prosecution of Covington on two indictments. The first 
indictment charges him with larceny from the person of John Henry 
Oldham of personal property of Oldham of the value of $124. The 
second indictment contains three counts: The first count charges him 
with the larceny of an automobile of the value of $1,300, the prop- 
erty of John Henry Oldham; the second count charges him with re- 
ceiving the said automobile knowing i t  to have been stolen; and the 
third count charges him with the unlawful taking of the said auto- 
mobile, a violation of G.S. 20-105, and a misdemeanor. Criminal prose- 
cution of Covington also on a warrant charging him with simple 
assault on John Henry Oldham, he, the defendant, being a male per- 
son over 18 years of age, heard de novo on appeal from a conviction 
and judgment against him in the municipal-county court, criminal 
division, Greensboro, Guilford County. 

Criminal prosecution of defendant Cummings on two indict- 
ments charging him with the identical offenses charged against de- 
fendant Covington. 

Each defendant was an  indigent and was represented by court 
appointed counsel. All of these cases were consolidated for trial. 
Each defendant entered a plea of not guilty to all the charges against 
him. 

At  the close of the State's evidence, each defendant moved for a 
judgment of compulsory nonsuit. The court denied such motion by 
each defendant, except that  i t  is stated, "the Court will submit to 
the jury the charge of Temporary Larceny of Automobile, said of- 
fense having been alleged in the Bill of Indictment." 

Verdict as to defendant Covington: h'ot guilty of larceny from 
the person; guilty of an assault; "Guilty of Temporary Larceny of 
Automobile as defined in G.S. 20-105:" Verdict as to Cummings: 
Not guilty of larceny from the person; "Guilty of Temporary Lar- 
ceny of Automobile as defined in G.S. 20-105." 

It appears from the record that  on 6 December 1963 defendant 
Covington, in the domestic relations court in Greensboro, entered a 
plea of guilty to the crime of contributing to the delinquency of a 
minor ( a t  another place in the record i t  states he was found guilty 
of this offense), and was sentenced to imprisonment for a term of 
two years. This term of imprisonment was suspended, and defendant 
was placed on probation for a period of five years on certain speci- 
fied conditions. At  a hearing in the domestic relations court on 19 
November 1965 the presiding judge found that  defendant had wil- 
fully violated the conditions of probation in nine instances, revoked 
probation, and activated the two-year sentence of imprisonment. 
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Defendant appealed to the Superior Court. Upon the coining in of 
the verdict against defendant Covington, Judge Shaw heard de novo 
the appeal of defendant Covington from the activation of the road 
sentence, made detailed findings of fact to  the effect that  defend- 
ant Covington had wilfully violated the conditions of probation, ap- 
proved the order of the judge of the domestic relations court, re- 
voked probation, and activated the tmo-year sentence. 

From a judgment on the assault charge that  defendant Covington 
be imprisoned for a term of 30 days, raid sentence to run concur- 
rently with the two-year sentence of imprisonment given him for 
contributing to the delinquency of a minor which has been activated, 
and from a judgment that defendant Covington be imprisoned for 
a term of 12 months for the unlawful taking of an automobile, a 
violation of G.S. 20-105, said sentence to run concurrently with the 
two-year sentence of imprisonment given him for contributing to the 
delinquency of a minor which has been activated, defendant Cov- 
ington appeals. From a judgment of imprisonment for 8 months for 
the unlawful taking of an automobile as defined in G.S. 20-105, de- 
fendant Cummings appeals. 

Attorney General T .  W .  Bruton and Depu ty  Attorney General 
Harry W .  McGalliard for the State.  

Benjamin D. Haines for defendant appellants. 

PARKER, C.J. Defendants, who are indigents, were allowed to 
appeal in forma pauperis, and are represented here by court ap- 
pointed counsel. 

Defendant Covington excepted to Judge Shawls entering a judg- 
ment revoking probation and activating the sentence of imprison- 
ment imposed upon him for contributing to the delinquency of a 
minor. Judge Shaw a t  the hearing before him found as facts from 
competent evidence presented to him that defendant Covington had 
willfully violated the conditions of probation upon which a term of 
iinprisonment was imposed upon him for contributing to the delin- 
quency of a minor, and properly revoked probation and activated 
the sentence of imprisonment. 

Each defendant assigns as error the denial of his motion for 
judgment of nonsuit. However, this assignment of error by each 
defendant is not brought forward and discussed in their joint brief. 
Therefore, i t  is deemed to be abandoned by each defendant. Rule 
28, Rules of Practice in the Supreme Court, 254 N.C. 783, 810; 8. 
v. Strickland, 254 N.C. 658, 119 S.E. 2d 781. 

We have carefully examined the assignments of error in respect 
to the adn~ission of evidence over the objections and exceptions of 
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defendants and their assignments of error to the charge. Prejudicial 
error is not shown. 

The revocation of the order of probation and activation of the 
sentence of imprisoninent against Covington is affirmed. In  the trial 
of Covington on the assault charge we find no error. 

The record before us shows the charge in the indictment against 
each defendant of the unlawful taking of an autoinobile in viola- 
tion of G.S. 20-105 originated in the Superior Court of Guilford 
County. 

The municipal-county court, criminal division, Greensboro, Guil- 
ford County, is a court of limited jurisdiction and has "original, ex- 
clusive and final jurisdiction of all violations of the ordinances of 
the city of Greensboro and of all criminal offenses below the grade 
of felony, as defined by law . . .," conxnitted within Guilford 
County, "except the Townships of High Point, Jamestomn and Deep 
River." 1955 Sessions Laws, Ch. 971, sec. 3 ( a ) ,  ( b ) ,  (1) .  The Legis- 
lature, in the exercise of its discret'ion, has denied to the superior 
court sitting in the counties named in the proviso to G.S. 7-64 the 
right to exercise concurrent jurisdiction with inferior courts in the 
trial of misdemeanors. Guilford County is named in the proviso to 
G.S. 7-64. Because of the limitation so imposed on the jurisdiction 
of the Superior Court of Guilford County, it could not exercise orig- 
inal jurisdiction of the unlawful taking of an automobile, a viola- 
tion of G.S. 20-105, wliich is a inisdemeanor. If the defendants are 
to be prosecuted for a violation of C.S. 20-105, it must originate in 
the municipal-county court, criminal division, Grcensboro, Guilford 
County. 8. v. Cooke, 248 LT.C. 485, 103 S.E. 2d 846, and authoritics 
cited, appeal disnlissed 364 U.S. 177, 4 L. Ed. 2d 1650, petition for 
rehearing denied 364 U.S. 856, 5 L. Ed. 2d SO. This case is reported 
in the United State,? Supreme Court Rcporis as TT701fe v. S o r t h  Car- 
olina; because of thc death of Phillip Coolte, his appeal was dis- 
missed as abated. 359 U.S. 951, 3 L. Ed. 2d 759. Any jurisdiction the 
Superior Court of Guilford County ohtains in this case for n viola- 
tion of G.S. 20-106 must be derivative. S. v. White. 246 N.C. 587, 
99 S.E. 2d 772. The conviction of dcfend:mis of a violation of G.S. 
20-105 in this case was by a court without jurisdiction to hear and 
determine the guilt or innocence of defendants on that charge and 
mas therefore a nullity, and the sentence irnposed on each defendant 
on such conviction is void. However, dcfcndants can be tricd there- 
after when properly charged in a court having jurisdiction over a 
violation of G.S. 20-105. X. v. Cooke, supra.  This fatal lack of juris- 
diction appears on the face of the record proper. I t  is not referred 
to in the briefs of the Attorney General or of the defendants. The 
Supreme Court, ex mero motu, m-ests the judgment of 12 inonths 
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imprisonment imposed upon defendant Covington upon his convic- 
tion of a violation of G.S. 20-105, and arrests the judgment of 8 
months imprisonment imposed on defendant Cummings upon his 
conviction of a violation of the same statute. The legal effect of 
arrest of judgment is to vacate the verdict and judgment below in 
respect to the charge of a violation of G.S. 20-105. S. v. Williams, 
253 N.C. 337, 117 S.E. 2d 444; S. v. Biller, 252 N.C. 783, 114 S.E. 2d 
659. 

The result is this: As to defendant Covington, revocation of pro- 
bation and activation of sentence of imprisonment affirmed; trial 
and judgment on assault case, no error. As to  defendants Covington 
and Cummings, judgment arrested as to each defendant of imprison- 
ment imposed upon conviction of a violation of G.S. 20-105. 

MOORE, J., not sitting. 

JUDY FAYE GRIFFIN v. WILLIE D. WARD. 

(Filed 11 May, 1966.) 

1. Automobiles § 9- 
The requirement of G.S. 20-154 that the driver of a vehicle should not 

stop without first seeing that he can do so in safety and must give a signal 
of his intention when the operators of other cars might be affected does 
not apply to a stop made necessary by the exigencies of traffic, as  when a 
driver, with his windows up because of rain, is following a line of cars 
meeting oncoming traffic and is forced to stop because of the stopping of 
prior traffic. 

2. Negligence 8 11- 
Contributory negligence bars recovery if i t  contributes to the injuries 

as a proximate cause. 

3. Automobiles 8 9- 
A driver of a vehicle in a line of traffic is charged with notice that the 

operator of each car is affected by the one in front of it, and he must 
maintain snch distance, keep such a lookout, and operate a t  such speed 
under the prevailing conditions so that he can control his car under ordi- 
narily foreseeable developments. 

4. Automobiles § 42d- 
Evidence tending to show that plaintiff's vehicle was the fifth vehicle 

in a line of cars in a rain, that the cars were meeting oncoming traffic 
precluding a left turn, that the lead car stopped, awaiting opportunity to 
turn left, that defendant, driving the fourth car, brought his vehicle safely 
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to a stop, and that plaintiff's vehicle struck the rear of defendant's vehicle, 
llcld to disclose contributory negligence as a matter of lam. 

MOORE, J., not sitting. 

APPEAL by defendant from Bone, J., September 1965 Session, 
BRUXSI~ICI~ Superior Court. 

The plaintiff alleged that  she was seriously injured as a result 
of a collision between her 1963 Falcon automobile and a 1962 Chev- 
rolet driven by the defendant on the afternoon of June 16, 1963. The 
defendant denied negligence, pleading contributory negligence and 
set up a counterclaim. 

Plaintiff's evidence tended to show that  hers was the fifth in a 
line of cars going north on U. S. High~vay KO. 17 south of Wilming- 
ton, and tha t  defendant's car war immediately ahead of her; that  it 
had been raining and the highway was wet; that  both she and the 
defendant were driving a t  about thirty to thirty-five miles per hour 
and she had been following his car for some t w e l ~ e  miles. JIThile she 
was some four car lengths behind the defendant, he, without signal, 
brought his car to a stop and her car ran into the rear end of the 
Chevrolet, causing injury to her. She testified tha t  she saw no brake 
lights on the defendant's car and tha t  he gave no hand signal of his 
intention to stop. 

The defendant's evidence tended to show tha t  the procession 
was moving a t  a rate of forty to for ty-f i~e miles per hour; that  he 
was following the car in front of him by some seventy-five to one 
hundred feet and that  they were meeting oncoming cars; that  the 
cars in front of him stopped to allow the lead car to make a left 
turn;  tha t  he had brought his car to a gradual stop some twelve 
feet in back of the car in front of him and his foot was still on the 
brake pedal when the plaintiff's car struck his from the rear, knock- 
ing i t  into the rear of the car in front of him. H e  had been sitting 
there for a second or so when he was hit. His brake lights wcre 
working the day before and he believed they still were a t  the time 
of the collision. His n-ife testified that  their child was sleeping on the 
rear seat of the car and tha t  when i t  slowed down, she looked back 
and saw the plaintiff's car a t  tha t  t ime; that the plaintiff appeared 
to be engaged in conversation with a passenger in the front seat of 
her car and was turning her head to talk, and was not keeping a con- 
stant lookout; tha t  the plaintiff made no attempt to stop or slow her 
car down prior to the impact; that  the defendant slowed down so 
gradually the baby was not thrown off the rear seat. 

At the close of the plaintiff's evidence and again a t  the close of 
all the evidence, the defendant moved for judgment as of nonsuit, 
both upon the grounds of lack of actionable negligence on the part  
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of the defendant, and of contributory negligence on the part  of the 
plaintiff. The motions were denied and the jury awarded substan- 
tial damages to the plaintiff. The defendant appealed, assigning 
error. 

Sullivan and Horne b y  Kirby Sullivan and Thomas E.  Horne 
Attorneys for plaintiff appellee. 

Stevens, Burgwin, McGhee & Ryals b y  Ellis L .  Aycock; Herring, 
Walton,  Parker R. Powell b y  R a y  Walton Attorneys for defendanb 
appellant. 

PLESS, J. G.S. 20-154, which provides that  the driver of a mo- 
tor vehicle shall not stop without first seeing tha t  he can do so in 
safety and tha t  he must give a signal of his intention where the 
operation of other cars might be affected, is not applicable where the 
driver has no choice. Here the defendant was confronted with a sit- 
uation which demanded tha t  he stop because the line of cars in 
front of him had done so and he could not turn left because of on- 
coming traffic. It had been raining and the windows of his car were 
up so he could give no hand signal, so tha t  his negligence, if any, is 
based upon the statement of the plaintiff that  she saw no brake 
lights burning on the rear of his car. Even so, i t  may be doubted 
that  this was the proximate cause of the collision. If the plaintiff 
can survive the motions for nonsuit upon the questionable conten- 
tion tha t  the defendant was actionably negligent, we have no serious 
problem in holding tha t  upon the plaintiff's evidence, and upon all 
the evidence, the plaintiff could not survive the issue of contributory 
negligence. 

In  Clontz v. Krinzminger, 253 N.C. 252, 116 S.E. 2d 804, this 
Court said: 

"The mere fact of a collision with a vehicle ahead furnishes 
some evidence that  the following motorist was negligent as to 
speed or was following too closely", citing Wall  v .  Bain, 222 
N.C. 375, 23 S.E. 2d 333, where this Court laid down the fol- 
lowing rule: 

"It is the duty of the driver of a motor vehicle not merely to 
look but to keep an outlook in the direction of travel; and he 
is held to the duty of seeing what he ought to have seen." 

The following excerpts from Cox v. Lee, 230 N.C. 155, 52 S.E. 2d 
355, are applicable here: 

"The driver of an automobile is not required to anticipate 
negligence on the part  of others and his failure to do so does not 
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constitute an act of negligence * * * but he is under tlie 
duty to keep a reasonably careful lookout. * " * 'The re- 
quirements of a prudent operation are not necessarily satisfied 
when the defendant "looks" either preceding or during the op- 
eration of his car. It is the duty of the driver of a motor ye- 
hicle not merely to look, but to keep an outLook in the direction 
of t r a w l ;  and he is held to the duty of seeing what he ought to 
have seen.' " 

"The plaintiff's negligence, to defeat a recovery in an action like 
the present, need not be the sole proximate cause of the injury. It 
is enough if i t  contribute to the injury as a proximate causc, or one 
of them." Moore v. Boone, 231 N.C. 494, 57 S.E. 2d 783. 

There is little, if any, conflict in the eyidence for the plaintiff and 
for the defendant, but we have sumniarized both to give the full pic- 
ture. The statement of Chief Justice Stacy in Godwin v. R. R., 220 
N.C. 281, 17 S.E. 2d 137 is applicable here: 

"It is the prevailing and permissible rule of practice to enter 
judgment of nonsuit in a negligence case, when i t  appears from 
the evidcnce offered on behalf of the plaintiff tha t  his own neg- 
ligence was the proximate cause of the injury, or one of them. 
The plaintiff thus proves himself out of court. It need not ap- 
pear that  his negligence was the sole proximate causc of tlie 
injury, as this would exclude any idea of negligence on the part  
of the defendant. It is enough if i t  contribute to the injury. 
The very term 'contributory negligence' ex vi terw~irzi implies 
tha t  i t  need not be the sole cause of the injury. The plaintiff 
may not recover, in an action like the present, n-hen his negli- 
gence concurs with the negligence of tlie defendant in proxi- 
mately producing the injury." 

Here the plaintiff and defendant had been behind a line of cars 
for a substantial distance. Under these conditions a driver, in the 
exercise of reasonable care, is charged with notice tha t  the operation 
of each car is affected by the one in front of it. He  must maintain 
such distance, keep such a lookout and operate a t  such specd, un- 
der these conditions, that he can control his car under ordinarily 
foreseeable developments. The defendant did so and was able to 
stop when i t  became necessary. No less responsibility was cast upon 
the plaintiff. 

Being of the opinion tha t  thc cited authorities are controlling 
here, we hold tha t  the motion to nonsuit the plaintiff's cause of ac- 
tion should have been allowed. 

Reversed. 

MOORE, J . ,  not sitting. 
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STATE O F  NORTH CAROLINA v. RICHARD CUJSAIINGS. 

(Filed 11 May, 1966.) 

1. Criminal Law 5 41- 
Circumstantial evidence, which is evidence of facts from which other 

matters may be fairly and sensibly deduced, is competent arid is highly 
satisfactory in matters of gravest moment. 

2. Automobiles 5 7% 
Circumstarltial evidence tending to show that defendant's vehicle was 

the one involved in a collision with another car, that a trail of water was 
followed from the collision to defendant's car which was stalled with its 
radiator damaged and the motor hot, that defendant was then intoxicated 
and admitted that he had been driving, is sufficient to be submitted to the 
jury on the question of whether defendant mas also intoxicated a t  the 
time of the collision. 

3. Criminal Law 5 55- 
The results of a Breathalyzer test are properly admitted in evidence 

upon a showing that the defendant roluntarily submitted to the test and 
that the test was made in compliance with G.S. 20-139.1. 

MOORE, J., not sitting. 

APPEAL by the defendant from Mintz, J., February 7, 1966, Crim- 
inal Session, Superior Court of GUILFORD County, High Point Di- 
vision. 

The defendant was charged in High Point Municipal Court in a 
warrant with the offense of driving a motor vehicle upon the public 
highway under the influence of intoxicants, in violation of G.S. 20- 
138. Upon his conviction, he appealed to the Superior Court of Guil- 
ford County where, upon a new trial, the jury returned a verdict of 
guilty. Judgment was pronounced and the defendant appealed. 

The State's evidence tended to show that Officer L. E. Miller of 
the High Point Police Department received a radio call and within 
three to five minutes thereafter arrivcd a t  the intersection of Eng- 
lish and Whittier Streets. There he saw an automobile on the right- 
hand side of the road, headed East on English, which had been 
damaged on its left-front side. A woman, who was injured, was sit- 
ting in the car and the officer, after talking with the driver of it, 
followed a trail of water which commenced a t  the damaged car to 
Ward Street, where he came upon an old model black Ford sitting 
in the street. The car belonged to the defendant and was badly dam- 
aged on its left front, the radiator ruptured, and the motor was still 
hot. It was not running and would not run. The defendant admitted 
to Miller that  he was driving the vehicle and had been in a wreck; 
that  someone had struck him in the rear. There was no damage to 
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the rear of the car, all of i t  being on the left front about the radia- 
tor. The black Ford had some blue or bluish color paint on i t  which 
resembled the bluish color of the other car. 

The officer testified tha t  he saw the defendant walk, detected 
an odor of alcohol on his breath, and tha t  he was, in his opinion, 
under the influence of alcohol and was intoxicated. Thereupon, the 
defendant was taken to the Police Station where, some five or ten 
minutes later, he was given the Breathalyzer test by Captain 
Joseph D. Wade. Before being permitted to testify, Officer Wade 
mas questioned preliminarily and his answers tended to show that 
the tests were made in compliance with G.S. 20-139.1 and the regu- 
lations of the State Board of Health as set forth in that  statute. H e  
is a graduate of the State Board of Health School on Breathalyzer 
work and is duly certified as an operator by the Board. He  testified 
in effect tha t  he administered the test to the defendant after the 
latter had volunteered to take it. This was about twenty minutes 
after the defendant was arrested. He  was given a copy of the results 
which showed .14 of 1.00 of blood alcohol content. 

At the close of the State's evidence, the defendant moved for 
judgment as of nonsuit which was overruled and the defendant 
rested and renewed his motion, which was again denied. Upon a ver- 
dict of guilty and judgment thereon, the defendant appealed. 

T. TV. Bruton, Attorney General and Bernard A. Harrell, Assist- 
a n t  Attorneg General, for the State. 

Morgan, Byerly, Post & Keziah by W. B. Byerly, Jr . ,  Attorneys 
for defendant appellant. 

PLESS, J. The State's evidence inlpressively shows that  the de- 
fendant operated a motor vehicle upon the streets of the City of 
High Point and that  he was intoxicated. The defendant complains 
that  i t  doesn't directly show tha t  he drove while he was intoxicated. 
His position is well taken unless the evidence will reasonably and 
logically sustain such a finding. Here, the State relies upon circum- 
stantial evidence, which, as has been said is "merely direct evidence 
indirectly applied." It is evidence of facts from which other facts 
may be fairly and sensibly deduced. It has long been the law in our 
state that  circumstantial evidence may be used, and is highly satis- 
factory in matters of gravest moment, S. v. Lowther, 265 N.C. 315, 
144 S.E. 2d 64, and a t  least twenty earlier cases, cited there. 

From the evidence there can be little doubt tha t  the defendant's 
car collided with the one on English Street. Although the defendant 
said he had been hit from the rear he admitted a collision. His 
radiator was leaking and the officer had followed a trail of water 
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from the scene of collision to the point where he found the defendant 
and his car. It was hot, stopped, and wouldn't run. And with a 
bluish paint on i t  that  resembled the bluish paint of the other car. 
A jury could very reasonably believe that on the busy streets of 
High Point the trail of water would have been eradicated by other 
cars in a few minutes; that  a car isn't still hot when it  has been 
stopped for an appreciable time; and further, that  a driver who 
admits he had had two beers (as defendant admitted) and has a 
collision isn't likely to hurry off for more intoxicants to make his 
condition more noticeable and his breath more "odoriferous." The 
jury was fully justified in finding that  the defendant, when seen by 
the officer, and later tested by the Breathalyzer, was, if anything, 
less intoxicated than a t  the time of the collision. 

The defendant's objections to the results of the Breathalyzer 
Test are not sustained and in the remainder of the trial, we find 

No error. 

MOORE, J., not sitting. 

SECURITY FIRE & INDEMNITY COMPANY AND E. B. STONE FINAR'CE 
COMPANY, INC., v. WALTER J. RARNHARDT. 

(Filed 11 May, 1966.) 

Insurance 3 5- Insurer 's r igh t  of subrogation mus t  be based on  pay- 
ment  made  t o  insured o r  t o  insured's assignee. 

Allegations that the owner of a damaged car released his interest in the 
car to a finance company, that the finance company paid the deductible 
portion of the policy of collision insurance, and that the owner's insurer 
then paid the finance company the remainder of the damages, held in- 
sufficient to show a right in the finance company and the insurer to sue 
the alleged tort-feasor under the doctrine of subrogation, since the right 
of the insurer to subrogation must be based upon a payment by it to in- 
sured, and the finance company was not a n  insurer under the policy and 
there was no allegation of any loss payable clause to it, or allegation that 
the insured's claim had been assigned to either the finance company or 
the insurer. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Walker, Special J., November Session 
1965 CABARRUS Superior Court. 

The plaintiffs alleged that  on the 14t'h day of May, 1962 a 1956 
Chevrolet automobile of one Orville :H. Kiser was damaged when 
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IR'DEMNITY CO. ti. BARXHARDT. 

three cows, owned by the defendant Barnhardt, suddenly appeared 
in the path of the car on the highway and that  a collision resulted. 
They further allege that  the defendant was negligent in permitting 
the cows to be loose from the pasture and that the car was damaged 
to the extent of $385.79. The complaint also alleged tha t  on this oc- 
casion the car was insured by Security Fire c! Indemnity Company 
(Security) against loss from damagc by collision or upset, and that  
i t  thereby became liable to  Kiser; that  Kiser released his interest in 
the Chevrolet automobile to the plaintiff, E. B. Stone Finance Com- 
pany, Inc. (Finance), that  Finance paid the deductible portion un- 
der the policy and that  Security then paid Finance $335.79 for 
damages to the automobile. Security and Finance alleged that  under 
the above circun~stances the defendant, Barnhardt, became indebted 
to them in the amount of $385.79 and sued to recover that amount, 
plus attorney's fees. The plaintiffs did not attach a copy of the in- 
surance policy and gave no quotations from i t  except those shown 
above. 

The defendant demurred to the complaint upon the grounds; 
(1) that  any cause of action accrued to Kiser who was not a par ty;  
(2) the alleged interest of Finance a r i ~ e s  from a release which is 
illegal; (3) alleged interest of Security arises from payment to Fi- 
nance which gave no right of subrogntion or cause of action against 
the defendant. The court sustained the demurrer and the plaintiffs 
appealed. 

Hartsell,  Hartsell & X i l l s  b y  J .  N a z t o n  Ell iot t  Attorneys for the 
appellants. 

Wil l iams,  Willeford R. Boger b y  John Hugh  T17illianzs Attorneys 
for defendant  appellee. 

PLESS, J. The right of the plaintiffs to sue Barnhardt is based 
upon their allegation that  Kiser "released his interest" in the auto- 
mobile to the plaintiff Finance; that  i t  paid the deductible portion 
(but did not name the payee) "whereupon Security paid Finance 
$335.79 for damages to the said 1956 Chevrolet automobile." For 
thc insurer to become subrogated to any right of action which the 
insured may have against the third party,  the payment must be to 
the insured under the policy. Finance was not an insured under the 
policy and the complaint does not allege any loss payable clause to 
it. Further, we assume, as  a matter of mathematics, tha t  Finance 
paid somebody $50.00 and tha t  the insurance company paid the re- 
mainder of the alleged loss $335.79. There is no allegation that  
Kiser's claim was assigned to either of the plaintiffs. 
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The law applicable to a case of this type may be summarized as  
follows: 

(1) A single and indivisible cause of action arises against the 
tort-feasor for the total amount of the loss. Insurance Co. 
v.  Motor Lines, 225 N.C. 588, 35 S.E. 2d 879. 

(2) The insurance company can become subrogated to the 
rights of the insured against the tort-feasor only when i t  
pays the insured, not some third party. Insurance Co. v. 
Railroad, 193 N.C. 404, 137 S.E. 309. 

(3) The insurance company becomes a necessary party plain- 
tiff and must sue in its own name to enforce its right of 
subrogation where i t  has paid the insured the loss in full. 
Insurance Co. v. Lumber Co., 186 N.C. 269, 119 S.E. 362. 

(4) The insured is a necessary party plaintiff where the in- 
surance company has paid only a portion of the loss. 
Powell v. Water Co., 171 K.C. 290, 88 S.E. 426. 

The above statements are summarized in a different fashion and 
more fully by Ervin, J., in Burgess v. Trevathan, 236 N.C. 157, 72 
S.E. 2d 231. 

The action of the lower court in sustaining the demurrer is 
Affirmed. 

MOORE, J., not sitting. 

STATE v. BENJAMIN FRLVKLIN LUCAS. 

(Filed 11 May, 1966.) 

1. Rape 8 17- 
In  a prosecution for assault on a female under the age of consent, it is 

not required that defendant intend to force sexual relations notwith- 
standing any resistance the child might make and there is no require- 
ment of force, an intent on the part of defendant to commit rape being 
sufficient. 

2. Rape § 18- 
Evidence tending to show that defendant, a 48 year old male, took off 

his pants so as  to expose his private parts and got on top of a female 
child five years of age, and that her vagina was considerably bruised, i s  
held sufficient to sustain a conviction of assault on a female with intent 
to commit rape. 

MOORE, J., not sitting. 
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APPEAL from Clark, J., January 1966 Criminal Term of HOKE. 
The defendant was charged in a bill of indictment with the rape 

of Wendi Carrol Parrish, a female child five years of age on August 
30, 1965, but was not tried on the capital charge. He  was convicted 
of an assault on a female with intent to commit rape, and from 
prison sentence imposed, appealed to this Court. 

The State's evidence tended to show that  the defendant, a 48- 
year old married man, took little MTendi Parrish, in his car to some 
woods near her home; that  he made her lie down on the front seat 
of the car, took off his trousers and exposed the lower parts of his 
body; tha t  Wendi was scared and crying and tha t  he lay down on 
top of her and stuck his "finger" in her between her legs; that  he 
persisted in spite of her request tha t  he stop; and that  after lie did 
stop he gave her a dollar and she walked home. Before pernlitt~ng 
the child to testify to the above, Judge Clark had examined her 
and found her to be a competent witness. 

She told her mother and grandmother of the incident that  night 
and was taken to see Dr.  Roscoe RIcRlillan the following day, who 
testified that  "her vagina mas considerably bruised, swollen and 
bleeding and that  the depth of the bruising was as far up as he could 
go, approximately two inches." About five days later the Doctor 
found that  she was infected from the injury to her vagina and was 
running a temperature which required tha t  he treat her with anti- 
biotics until November. He  gave i t  as his opinion that  the injury 
was caused by penetration of a t  least two and one-half inches, or as  
far up as her vagina extended, but gave no opinion as to what type 
of object was used for the penetration. 

The defendant offered evidence tending to show an alibi but the 
State refuted i t  with impressive testimony by witnesses who testified 
tha t  he was not on the job a t  the time in question and that  he was 
seen by a t  least two adults in the vicinity of Wendi's home about 
the time in question. 

The defendant assigns as error the failure of the court to grant 
his motion for judgment as of nonsuit a t  the close of the State's evi- 
dence and a t  the close of all the evidence. 

Harrison and Diehl by Philip A. Diehl Attorneys for the defend- 
an t  appellant. 

T. TV. Bruton, Attorney General, James F. Bullock, Assistant At- 
torney General for the State. 

PER CURIAM. Upon a charge of assault with intent to comnit  
rape of a female person above the age of twelve years, the State is 
required to show tha t  the defendant actually committed an assault 
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with intent to force the female to have sexual relations with him, 
notwithstanding any resistance she might make; however, since a 
child under the age of twelve years cannot give her consent, the re- 
quirement of force is not necessary to constitute the offense. The 
vast majority of the states subscribe to the doctrine tha t  an assault 
upon a female under the age of consent mith intent to have inter- 
course, constitutes the crime of assault with intent to commit rape. 
This is well stated in 75 C.J.S., Rape, $ 28, p. 493 as follows: 

"Where one touches or handles or takes hold of the person 
of a female under the age of consent with the present intent of 
having sexual intercourse with her then and there, lie commits 
the offense of assault with intent to rape; and, when nothing but 
actual intercourse remains to follow acts done with intent to 
have intercourse with a girl under the age of consent, the crime 
is committed. Seither penetration nor an  attempt thereof is 
necessary to constitute the crime of assault with intent to rape 
a female under the age of consent." 

I n  44 Am. Jur., Rape, § 23, p. 916 it is said: 

"Where a connection with a female child under the age of 
consent is considered as rape, i t  is almost universally held that 
an  attempt to have such connection is an assault mith intent to 
conlmit rape, the consent of the child being wholly irnnlaterial; 
since the consent of such an infant is void as to the principal 
crime, i t  is equally so in respect to the incipient advances of 
the offender." 

A full annotation on the subject may be found in 81 A.L.R., p. 599. 
We do not have to leave North Carolina for citations in support 

of the above position for as early as 1880, when the age of consent 
was ten years, our Court said in State v. Dancy, 83 N.C. 608: 

The elements of " ( f )  orce and want of consent must be satis- 
factorily shown in the case of carnal knowledge of a female of 
the age of ten or more, but they are conclusively presumed in 
the case of such knowledge of a female child under tha t  age, 
and no proof will be received to repel such presumption." 

It had previously said tha t  in order to convict the defendant, "the 
sufferer being under ten years of age, i t  was sufficient to show tha t  
he attempted to do the act;  to carnally know and abuse the child, 
who was incapable of consenting." . . . The charge "is supported 
by proof of an assault with intent to unlawfully and carnally know 
and abuse a female child under the age of ten years." S. v. Johnston, 
76 N.C. 209. 
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The well-reasoned and thorough opinion by Parker, J .  (now C.J.) ,  
in S.  v. Carter, 265 N.C. 626, 144 S.E. 2d 826 is analagous. There the 
indictment did not charge that  the victim was just a nine-year old 
child, so the element of force and resistance had to be considered, 
almost as though she were past the age of consent. Here, the bill of 
indictment describes the little prosecutrix as "a fernale child under 
the age of twelve (12) years, towit: five (5) years of age" and, of 
course, she cannot consent. The law resists for her. But  the Carter 
case says tha t  the mere subrnission of a child, in the power of a 
strong man, can by no means be taken to be such consent as to 
leave him unanswerable for his reprehensible conduct. 

The defendant contends tha t  the evidence only discloses a poss- 
ible intent to assault the child with his finger but a little five year 
old girl would not likely know the various conlponents of a man's 
anatomy and i t  could reasonably be found that  he did not use his 
"finger" as referred to by the child, but assaulted her with his pri- 
vate parts. His more serious intent is shown by the evidence tha t  he 
took off his pants so as to expose his private parts and tha t  he got on 
top of her in the front seat of the car. 

The defendant has shown no substantial error and the verdict is 
amply sustained by the evidence. 

No error. 

MOORE, J., not sitting. 

ESSIE SELLERS v. JOHNIE TV. VEREEN T/A VEREEN'S RED & WHITE 
FOOD STORE. 

(Filed 11 hfay, 1966.) 

1. Negligence § 37+ 
A proprietor is not under duty to warn an  invitee of risks which are 

obvious. 

A proprietor owes an invitee the legal du@ to maintain the aisles and 
passageways of its place of business in such condition as a reasonably 
careful and prudent person would deem sufficient to protect patrons from 
danger while exercising ordinary care for their own safety. 

8. Negligence § 37f- 
Evidence tending to show that plaintiff customer, in attempting to sit 

in a light lawn chair in the aisle of defendant's store, placed her hands 
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on the arms of the chair and was pressing down on the arms preparatory 
to sitting in the chair when it  slipped from under her, causing personal 
injury, held insufficient to  be submitted to the jury on the issue of neg- 
ligence. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Mallard, J., December 1965 Session of 
BRUNSWICK. 

Plaintiff instituted this civil action to recover damages for per- 
sonal injuries she sustained May 20, 1961, about 2:00 p.m., when 
she, a customer in defendant's food store, fell while attempting to sit 
down in a chair. 

Plaintiff alleged and defendant admitted: The concrete floor of 
the store was covered with smooth tile. The chair was "an aluminum 
lawn-type chair which did not have any 'legs' as such but which was 
supported by half-circle aluminum hollow tubes extending from un- 
derneath the arm rests on either side of said chair down to the 
floor and back under said chair." 

Plaintiff alleged in gist that  defendant negligently placed or 
permitted the chair in the customer area of his store, without giving 
warning of its inherent dangers and without securing i t  to the floor, 
and that defendant knew, or by the exercise of reasonable care 
should have known, that  the chair would cause, or be likely to cause, 
injury to plaintiff or other customers of the store. 

Plaintiff and her doctor were the only witnesses. 
Plaintiff's testimony is summarized, except when quoted, as fol- 

lows : 
She saw the chair when she and her husband entered the store. 

Later, while her husband was "at the meat counter," she came back 
to the chair. While lawn-type chairs were on display across the front 
outside the building, l1(t)here was just one chair sitting there in the 
aisle . . ." Plaintiff testified: "There was nothing around the chair. 
It was sitting a t  the end of this counter, kind of off a t  the end of 
the counter. I t  was by itself." The chair was from eight to twelve 
feet from "the check-out place" where defendant as cashier was 
checking out customers. 

The chair "was made out of plastic material, the type people 
use for lawn or porch chairs." The metal was "a light material." 
She "did not notice anything unusual about the chair other than i t  
looked like one of those lawn-type chairs." She "didn't see any- 
thing wrong with the floor when (she) looked a t  it." It was "just a 
tile floor with plastic squares." She "did not have any trouble walk- 
ing on the floor and if i t  was slick (she) never noticed it." 
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As to what occurred when she attempted to sit down in the chair, 
plaintiff testified: "I walked up to the chair and then backed up to 
it. I put my hands on the arm rests and the chair popped out from 
under me and I hit the floor." Again: "I walked up to the chair and 
turned around to i t  and put my hands on the arms of the chair . . . 
I did not touch the chair with anything but my hands. As I was as- 
suming a sitting position I pressed down on the arms of the chair. 
I was just pressing straight down like you mould and i t  just popped 
right out from under me. There mas no other part  of my body touch- 
ing the chair a t  that  time other than my hands." 

At  the conclusion of plaintiff's evidence, the court, allowing de- 
fendant's motion therefor, entered judgment of involuntary nonsuit. 
Plaintiff excepted and appealed. 

Herring, Walton,  Parker & Powell for plaintiff appellant. 
Frink & Prevatte for defendant appellee. 

PER CURIAM. There is no evidence (or allegation) that  the 
chair was defective or that  the lighting was insufficient. S o r  is there 
evidence the floor in the vicinity of this chair or elsewhere was in an  
unsafe condition. 

There is no evidence of hidden defects or dangers. All the evi- 
dence tends to show i t  was obvious the chair was a light, lawn-type 
chair, and tha t  plaintiff was fully aware of this fact. A failure to 
warn of risks of which a person has knowledge is without signifi- 
cance. Petty v. Print Works,  243 N.C. 292, 304, 90 S.E. 2d 717. "De- 
fendant owed plaintiff, as invitee, the legal duty to maintain the 
aisles and passageways of its place of business in such condition as  
a reasonably careful and prudent proprietor would deem sufficient 
to protect patrons from danger while exercising ordinary care for 
their own safety." Harrison v .  Williams, 260 N.C. 392, 395, 132 S.E. 
2d 869, and cases cited. 

In  our opinion, the evidence, when considered in the light most 
favorable to plaintiff, was insufficient to warrant submission of an 
issue to the jury as to the alleged actionable negligence of defendant. 
Accordingly, the judgment of involuntary nonsuit is affirmed. 

Affirmed. 

MOORE, J., not sitting. 
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X4RCELLA LONG v. DANIEL THOMPSON. 

(Filed 11 May, 1966.) 

1. Damages 5 5- 

Where the complaint alleges that, as a result of the collision, plaintiff 
suffered personal injuries r~quiring hospitalization and treatment by a 
physician for a long period of time, it is not error for the court to admit 
evidence that as a result of her injuries plaintiff lost certain time from 
her employment and, consequently, lost certain wages she otherwise 
would h a ~ e  earned. 

2. Negligence § 2- 
An instruction to the effect that defendant contended that plaintiff was 

contributorily negligent in certain respects "or some of them" and that de- 
fendant contended that such negligence solely and proximately caused the 
collision and not any negligence on defendant's part, held not to require 
a finding of contributory negligence conjunctively on each aspect asserted 
by defendant, and not subject to exception on this ground. 

3. Appeal and  Error § 38- 
Assignments of error not brought forward in the brief are deemed 

abandoned. Rule of Practice in the Supreme Court No. 28. 

MOORE, J., not sitting. 

APPEAL by defendant from McKinnon, J., January 1966 Civil 
Session of COLUMBUS. 

This is an action to  recover damages for personal injuries alleged 
to have been sustained by the plaintifl as a result of a collision be- 
tween her automobile and the pickup truck owned and driven by 
the defendant on 6 February 1963 upon U. S. Highway No. 701 by- 
pass near the southern limits of the city of Whiteville. 

The complaint alleges in substance that the plaintiff, driving her 
automobile, was following the defendant, driving his pickup truck, 
in a northward direction on the bypass; the defendant gave a signal 
for a right turn and pulled the truck entirely off the pavement onto 
the right shoulder, decreasing its speed; as the plaintiff approached 
the defendant's vehicle, the defendant suddenly and without signal 
of his intention to  do so drove his truck back upon the pavement, 
directly into the path of the plaintiff's automobile, without keeping 
a proper lookout for oncoming traffic and without ascertaining that 
such movement could be made in safety; these acts and omissions of 
the defendant caused a collision between the t v o  vehicles whereby 
the plaintiff sustained personal injuries, the negligence of the defend- 
ant being the proximate cause of such injuries. 

The answer of the defendant denies negligence by him and, as a 
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further answer and defense, alleges that  the plaintiff by her own 
negligence contributed to her injuries. 

The jury answered the issues of negl~gence and contributory 
negligence in favor of the plaintiff and found tha t  she was entitled 
to recover of the defendant $3,700. From judgment in accordancc 
with the verdict, the defendant appeals. 

Only two assignments of error are brought forward in the de- 
fendant's brief. These are: 

(1) The court erred in admitting, over objection, evidence by 
the plaintiff tending to show tha t  as a result of her injuries in tlie 
collision $he lost certain time from her enlploynlent and, conse- 
quently, lo>t certain wages she otherwi.e would linve earncd; 

( 2 )  In  stating tlle contentions ol  tlic defendant concerning the 
first issue, the court instructed tlle jury that  the defendant contends 
that  lie n a s  not negligcnt but tlie ac7citlent mas solely the result of 
the negligence of the plaintiff, the court then set forth the conten- 
tions of the defendant as to the various respects in which the de- 
fendant contended the plaintiff was negligent and then said, "He 
contends tha t  she was negligcnt in those respects or some of them, 
and that negligence solely and proxililately caused the collision, and 
not any negligence on his part." 

The allcgations of the complaint with reference to the injuries 
sust:tined by the plaintiff are tha t  the collii~on threw "the plaintiff 
about in ?aid automobile wherein she was injured and damaged, re- 
ceiving contusions, sprains and other personal injuries, caubing her 
to experience great pain and suffering which resulted in her being 
hospitalized and being treated by a physician for a long period of 
time; that  the plaintiff still suffers from said injuries and, upon in- 
formation and belief, she alleges tha t  her Injuries, to some extent, 
are and will be permanent. * * * That  by reason of said negli- 
gence of said defendant and on account of the injuries sustained as 
aforesaid, the plaintiff has been damaged by the defendant in tlie 
sum of Ten Thouwnd and Ko/100 ($10,000.00) Dollars." 

W i l l i a m o n  & Wal ton  for defendant appellant. 
Sankey  TV. Robinson and J .  TViltorl Hun t  jor plaintiff appellee. 

PER CURIARI. It was not error, in view of the allcgations of the 
complaint, to permit the plaintiff to testify as to the number of days 
lost from her employment and the wages lost as a result thereof. 
Sparlcs v. Holland, 209 N.C. 705, 184 S.E. 552; Kixer v. B o w ~ n a n ,  
256 K.C. 565, 124 S.E. 2d 543; 22 Am. Jur .  2d, Damages, S 282. 

The court instructed the jury, "The defendant has alleged that 
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the plaintiff was negligent in several respects." Each of these alle- 
gatidns was then reviewed and the jury properly instructed concern- 
ing each. For example, the court instructed the jury, "The plaintiff, 
as the operator of a motor vehicle, equally with the defendant, was 
under a duty of keeping a reasonably careful lookout in the direc- 
tion of her travel, and if she failed to look or if she failed to see upon 
looking what a reasonably prudent person would have seen, then she 
would be guilty of negligence in tha t  respect." There was a similar 
instruction with reference to the allegation of following too closely, 
and a proper instruction with reference to the alleged failure of the 
plaintiff to sound her horn. The court then stated, "The defendant 
contends, on this first issue, tha t  he was not negligent, but rather 
that  i t  was solely the negligence of the plaintiff which caused the 
collision." The defendant's contentions as to what he did and as to 
what the plaintiff did were then reviewed and the court said, "He 
contends that  she was negligent in those respects or some of them, 
and that  negligence solely and proximately caused the collision, and 
not any negligence on his part." 

The defendant assigns as error the last quoted statement on the 
ground tha t  i t  conveyed to the jury the idea tha t  the plaintiff had 
to be negligent in two or more respects before they could find against 
her. We do not think the jury could possibly have so construed the 
charge. There is no merit in this exception. 

Other assignments of error set forth in the record are not brought 
forward in the brief and are, therefore, deemed abandoned. Rule 28 
of the Rules of Practice in the Supreme Court of North Carolina. 
We have, nevertheless, examined each of them and find no merit 
therein. 

No error. 

MOORE, J., not sitting. 

STATE v. JAMES ROBERT PIKE. 

(Filed 11 May, 1966.) 

Criminal Law § 10- 
The court, in setting forth the contentions, stated, without basis in the 

evidence, that a State's witness had testified that he had met defendant 
in a prison camp. Held: Defendant could not have effectively controverted 
the misstatement without going upon the stand and, in view of the facts 
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of this case, the statement, even in the absence of request for correction, 
must be held sufficiently prejudicial to require a new trial. 

MOORE, J., not sitting. 

APPEAL by defendant from McLaughlin, J., October, 1965 Crim- 
inal Session, GUILFORD Superior Court, Greensboro Division. 

The defendant was arrested in High Point on August 18, 1965, 
and charged in a Municipal-County warrant with the larceny of 
specific articles of personal property of James Kelly of the value of 
$310.00. The defendant, not being represented by counsel, was bound 
over to the Superior Court. Upon a showing of indigency, the present 
counsel of record was appointed to represent the defendant. Both 
the defendant and his counsel waived indictment and consented that  
the defendant be tried on information which conformed to the charge 
in the warrant. 

At the first trial on September 22, 1965, the jury was unable to 
agree on a verdict. The court ordered a mistrial. A t  the second trial 
the jury returned a verdict of guilty. From a sentence of 4 to 7 years 
in the State's prison, the defendant appealed, assigning errors. 

T. W. Bruton, Attorney General, George A. Goodwyn, Assistant 
Attorney General for the State. 

Robert A. hierrit t  for defendant appellant. 

PER CURIAM. At  the trial the defendant did not testify as a 
witness. He  did not offer evidence. The State's evidence disclosed 
tha t  the owner of the stolen articles lived in a Greensboro apart- 
ment;  that  the defendant had lived with him for eight days prior to 
the time the owner missed the articles, some of which were recovered 
from a "loan and jewelry company" where they had been pledged 
for a loan. The owner of the shop a t  first was equivocal about the 
identity of the defendant as the one who pawned the stolen articles. 
I n  summing up the State's evidence, however, the court charged the 
jury: "The State's evidence tends to show by Mr. Kelly tha t  on 7 
August 1965, that  he met the defendant in Graham, in a prison camp 
in Graham." The record fails to disclose any such evidence from 
Mr. Kelly or any other witness. The court's statement was the sub- 
ject of Assignment of Error No. 5, based on Exception KO. 5. The 
Attorney General's brief says of the challenged statement: "This 
may or may not be prejudicial." 

True, the defendant did not request the court to correct the state- 
ment with reference to the testimony of the prosecuting witness and 
the defendant having met a t  a prison camp. Any objection on the 
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part  of counsel, short of a denial by the defendant which would 
have required him to testify as a witness, would have been of 
doubtful value in view of tlie court's unjustified statement. The 
court conlinitted error, probably prejudicial, by this statement. I n  
view of the equivocal nature of tlie evidence and the failure of the 
jury to agree on a former trial, we deem the court's error in placing 
him in a prison camp as sufficiently prejudicial to require that  he be 
given, and he is awarded, a 

New trial. 

MOORE, J., not sitting. 

GEORGE ROOSEVELT McGEE, PLAIN~~IFF, V. WILLIS LLOYD COX, 
DEFENDANT. 

(Filed 11 May, 1966.) 

Automobiles 9 41r- 
Evidence that the owner had knowledge of the defective condition of the 

right door latch, that he had warned several passengers not to lean against 
the door, that he failed to warn plaintiff passenger, and that the door 
canle open on a left turn and plaintiff, who was leaning on the door a little, 
fell out to his injury, held sufficient to be submitted to the jury on the 
issue of negligence. 

MOORE, J., not sitting. 

APPEAL by plaintiff from McConnell, J., January 3, 1966 Civil 
Session of GUILFORD, High Point Division. 

Action for personal injuries. 
Plaintiff's evidence, viewed in the light most favorable to him, 

tends to show these facts: On October 22, 1963, plaintiff was one 
of two passengers in tlie front seat of defendant's 1956 Chevrolet 
auton~obile, which he was operating a t  30-35 AIPH on South >lain 
Street in the City of High Point. Plaintiff was seated next to the 
right door and might have been leaning against i t  ' (a little bit, but  
not much." On a slight curve, the door came open; plaintiff fell out 
and was injured. Defendant had purchased the car earlier in 1963. 
He  had had the bralies relined, but had done no other work on the 
car prior to the accident. Gene Frye, the man who relined the brakes, 
examined the door latch a t  tha t  time. H e  found the teeth of the cog- 
wheel in the latch to be worn. Frye told defendant tha t  "the latch 
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was wore out," and that  if he would get a new door latch he would 
put  i t  on for him. Defendant never mentioned the latch to Frye 
again. In  August 1963, defendant had warned several persons not to 
lean against that  door, tha t  i t  would come open. H e  had not, how- 
ever, warned plaintiff. The door had never before come open when 
plaintiff was in the car, and he had no knowledge that  the latch was 
defective. 

The foregoing facts are supported by the necessary allegations 
in the complaint. Defendant offered evidence in contradiction of that  
offered by plaintiff. At  the close of all the evidence, defendant's mo- 
tion for judgment of nonsuit was allowed, and plaintiff appealed. 

Schoch, Schoch and Schoch b y  Arch K.  Schoch, Jr., for plaintiff 
appellant. 

Jordan, Wright, Henson R. n'ichols b y  Karl N. Hill, Jr., for de- 
fendant appellee. 

PER CURIAM. The rule of law applicable to plaintiff's allega- 
tions and evidence is stated as follows: 

"Where the owner or operator of a motor vehicle has linowl- 
edge of the defective condition of the vehicle which would 
make riding in it hazardous or unsafe for a guest, and believcs 
or has reason to believe that  the guest would not discover the 
danger, he has an obligation to warn the guest of such danger 
and risk and to exercise reasonable care in the operation and 
control of the vehicle in view of its known defective condition. 
For instance, where he knew, or in the exercise of reasonable 
care should have known, tha t  such equipment was in a defectire 
condition, and the guest had no knon-ledge, actual or construc- 
tive thereof, the owner or operator of a motor vehicle is liable 
for injuries sustained by a guest by reason of . . . a defect 
in . . . a door. . . ." 8 Am. Jur.  2d, Autoinobiles and Higli- 
way Traffic § 500 (1963). 

See Annot., Automobile Guest - Falling Through Door, 9 A.L.R. 2d 
1337, 1347 (1950). 

Plaintiff's evidence was sufficient to take his case to the jury, 
whose province i t  was to resolve the conflicts in all the evidence. The 
judgment of nonsuit is 

Reversed. 

MOORE, J., not sitting. 
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STATE v. HENRY BERRY CASON. 

(Filed 11 May, 1966.) 

Indictment a n d  Warran t  $ 1- 
The waiver of preliminary hearing by a defendant without benefit of 

counsel cannot amount to a deprivation of defendant's constitutional 
rights when no plea is entered upon such preliminary hearing. 

MOORE, J., not sitting. 

APPEAL by defendant from Mclaughlin, J., October 18, 1965 
Criminal Session of GUILFORD (Greensboro Division). 

The defendant was tried upon a bill of indictment charging that  
he did unlawfully, wilfully and feloniously commit the abominable 
and detestable crime against nature with one ............................. a fe- 
male of the age of ten years. 

The jury returned a verdict of guilty as charged in the bill of 
indictment. 

From the judgment imposed the defendant appeals, assigning 
error. 

Attorney General Bruton and Staff Attorney Vanore for the 
State. 

Wallace C. Harrelson for defendant. 

PER CURIAM. The State's evidence was ample to carry the case 
to the jury and to support the verdict returned by the jury. 

The defendant waived preliminary hearing on 16 August 1965 in 
the Municipal County Court of Guilford County. H e  now contends 
that  his constitutional right was violated when he was permitted to 
waive the preliminary hearing without the benefit of counsel. The 
defendant was furnished with court-appointed counsel to represent 
him a t  his trial in the Superior Court. 

Since the hearing was waived and no plea was entered, in our 
opinion the case of White v. Maryland, 373 U.S. 59, 10 L. Ed. 2d 
193, and similar cases relied on by the defendant are not applicable 
to the factual situation in this case. In  White v. Mar&-&, supra, 
a preliminary hearing was held and the defendant entered a plea of 
guilty, and such plea was admitted in evidence a t  the trial of the 
case. 

I n  our opinion the defendant's assignments of error present no 
prejudicial error that  would justify disturbing the result of the trial 
below. We find 

No error. 

MOORE, J., not sitting. 
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STATE O F  NORTH CAROLINA EX EEL S O R T H  C.4ROLINA UTILITIES 
COhIJIISSION, AJIERICAN TOBACCO COMPANY, WX. MUIRHEAD 
CONSTRUCTION COJIPANY, INC., CITY O F  WILJIIXGTON. NORTH 
CAROLINS DEPARTMENT O F  AGRICULTURE, I?. S. ROTSTER 
GUANO COMPANY, SMITH-DOUGLASS C031PLLYY, INC., ROBERT- 
SOX CHEMICAL CORPORATION, TTIRGISIh-CAROLINA CHEJIICAL 
CORPORATION, WILMINGTON B7ERTILIZER-COJIPANY, HEIDE 
WAREHOUSE COMPANY, CAROLINA NITROGEN COJIPANY v. T H E  
SOUTHERN RAILWAY COMPANY, ATLANTIC & EAST CARO- 
LINA RAILWAY COXPANY, CAROLIIYA & SORTHWESTERN RAIL- 
WAY COJIPANP, PIEDMONT & NORTHERN RAILWAY CORIPANY, 
CAMP LEJEUNE RAILROAD COJIPANY, STATE UNIVERSITY RAIL- 
ROAD COMPANY, LOUISVILLE & NASHVILLE RAILROAD COJI- 
PANY, NORFOLK $ WESTERN RAILWAY COJIPANP, NORFOLK 
SOUTHERN RAILWAY COMPANY, SEABOARD AIR LINE RAIL- 
ROAD COMPANY, ATLASTIC CO.4ST LINE RAILROAD COMPAXY, 
ALEXANDER RAILROAD CO&fPANY AND THE CLIKCHFIELD RSIL- 
ROAD COMPANY. 

(Filed 25 May, 1966.) 

Util i t ies Commiss ion 8 6- 
The burden is upon the carriers asking for increase in rates to prove 

justification for the increase and tha t  the proposed ra te  is  just and rea- 
sonable. G.S. 62-75. 

Util i t ies Commiss ion 8 9- 
An order of the Utilities Commission is prima facie correct. 

Util i t ies Commission § 1- 
The General Assembly has  delegated to the Utilities Commission its au- 

thority to fix o r  approve rates of public service corporations, and the fix- 
ing of such rates is  a function of the Utilities Commission and not the 
courts. 

Util i t ies Commission 8 9- 
The courts may review a n  order of the  Utilities Commission only to the  

extent of determining whether the Commission acted reasonably and leg- 
ally within the exercise of its delegated authority, whether the Commis- 
sion's findings a r e  supported by evidence, whether the proceedings before 
the Commission met the requirements of due process, and whether the 
Conlniission has  acted arbitrarily, unreasonably, or its order was con- 
fiscatory. 

Same- 
The findings of the Utilities Commission a re  conclusive when supported 

by competent evidence, notwithstanding the evidence might support a con- 
trary finding. 

Util i t ies Commiss ion 5 6-- Order  deny ing  inc rease  in r a t e s  wi l l  n o t  
b e  d i s tu rbed  w h e n  pet i t ioning ca r r i e r s  f a i l  t o  s h o w  proposed inc rease  
mas  j u s t  a n d  reasonable.  

Petitioning carriers requested uniform increase in their charges for 
designated types of switching services a t  al l  points in the State. The 
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existing rates were not uniform a t  all switching points, and the carrier's 
e~idence disrlosed that their cost analysis of such operations was based 
on averages for the country as a whole without regard to the varying fac- 
tors a t  each switching point, and the carrier's expert testified that it  
would be impossible to determine what part of  the costs wrre attributable 
to the various switching points in Korth Carolina. Held: The carriers 
failed to prore that the proposed increase was just and reasonable, and 
order of the Utilities Comnlission denying the increase will not be dis- 
turbed. 

MOORE, J., not sitting. 

LAKE, J., did not participate in the consideration nor the decision of this 
case. 

BEFORE Riddle, S.J., (without jury) November 29, 1965 Civil 
Term, WAKE Superior Court. Defendants appealed. 

On June 2, 1964, the twenty-nine railroads doing business in 
North Carolina filed a proposed tariff to increase charges for cer- 
tain designated types of switching services a t  all points in the 
State. Under the authority of G.S. 62-134, the Korth Carolina Util- 
ities Commission on July 20, 1964 suspended the proposed increase 
and set the matter for investigation and hearing. The railroads 
proposed increases as follows: 

(1) $7.50 per car for intra-terminal movements of freight 
cars from one point in the terminal to another. 

(2) $7.50 per car on inter-terminal switching, which involves 
movement from one terminal in a city to another in the 
same city. 

(3) $7.50 per car on non-absorbed reciprocal switches for cars 
where an industry is located on a railroad which does not 
participate in line-haul movements and does not share in 
the revenue from the line-haul movement. A line-haul 
movement is one where the shipment moves from one city 
to another over the tracks of one or more carriers. 

(4) $3.00 per car on intra-plant switching, which is the switch- 
ing of a car from one point within the confines of an in- 
dustry to another point within the confines of the same 
industry where the car does not leave the property of the 
industry. 

Upon the filing of the proposed increases, protests and interven- 
tions were filed as follows: 

(1) The City of Wilmington objected to the increase on in- 
tra-terminal and inter-terminal switching of fertilizer a t  
Wilmington. 
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(2) The American Tobacco Company objected to the increase 
on intra-terminal and inter-terminal switching of tobacco 
and tobacco products a t  Durlianl and Reidsville. 

(3) The following group of companies objected to the increase 
on switching charges as i t  related to smitching of ferti- 
lizer a t  JJ7ilinington: 3'. S. Royster Guano Company, 
Smith-Douglass Company, Robertson Chenlical Corpora- 
tion, T'irginia-Carolina Chemical Corporation, Wilining- 
ton Fertilizer Company, and Heide TVareliouse Company. 

(4) The Korth Carolina Dep:trtn~ent of Agriculture objected 
to the increase on switching charges for fertilizer and fer- 
tilizer materials. 

(5) The Wm. Lluirhead Construction Company, Inc., objected 
to the increase on switching charges for crushed stone 
and aggregates in Durhani. North Carolina. 

The matter came up for hearing before the Utilities Commission 
in February, 1965 with the result that  the Comn~ission, by order 
dated August 31, 1965, held that  the proposed increases in switch- 
ing charges were unjust, unreasonable and discriminatory, and or- 
dered the tariff withdran-n and cancelled. 

The principal witnesses for the railroads mere Mr. Keil S. Simp- 
son, Senior Cost Analyst of Southern Rail~vay and Mr.  TV. A. 
Robertson, General Statistician for Seaboard Railroad. They super- 
vised test<, compiled the reaults and testified a t  length in behalf of 
their employers. Their evidence, with some additions from other 
witnesses, showed the results of costs studied in six cities. Thcy 
said Durham, Wilson and Reidwille were selected because protests 
had been filed from shippers in those cities. Charlotte was selected 
because i t  is the largest city in North Carolina and has extensive 
switching operations. Plymouth was .elected to represent a small 
community with relatively little sn-itching operations. Wilson was 
selected as a medium-sizcd conimunity. The result of the studies 
made in these cities, shown on Exhibit 17, and the railroads' evi- 
dence tcnded to s l -10~ the cost and revenue for twcnty-three sepa- 
rate smtching operations in the six Xorth Carolina cities, and costs 
exceeded revenue under present charges in all of then?. It sho~vct-1 
also that  of the twenty-three snitching oprat ions  in intra-terminal 
switching, only Reidsville's revenue exceeded cost under the pro- 
posed increased charges. I t  further showed tha t  the increase would 
result in approximately $178.910 annually to all of the railroads do- 
ing business in the State. The Roads contended tha t  switching 
costs are divided into two separate and distinct categories. One is 
the cost associated with operation of the switch engine - the wages 
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of the crew, the fuel, maintenance and repairs of the engine, and 
similar expenses. The other is the cost associated with the owner- 
ship of the car involved in the switching operation, such as depre- 
ciation, maintenance and repairs of that  car. 

The Roads claim that  the method used by them was in accord- 
ance with procedures approved by the Interstate Commerce Com- 
mission. 

Using riders on switch engines of the four major railroads of the 
state, to wit; Southern Railroad, The Atlantic Coast Line, the Sea- 
board Airline Railway and Norfolk Southern, detailed studies were 
conducted. Upon the basis of these studies the statisticians for the 
railroads compiled and offered in evidence an exhibit purporting to 
show the number of "switch engine minutes" consumed in switch- 
ing one car in each type of switching movement a t  each city so 
studied. The railroads then presented the witness Simpson's compu- 
tation of the cost of service per "switch engine minute" used per 
car in each type of switching movement a t  each city studied. The 
result so obtained was asserted by hini to be the cost to the railroad 
of moving one car in that  type of switching movement a t  that  city. 
On the basis of this computation, Mr. Simpson testified that  the 
cost of operating a switch engine for one minute was 96.267 cents 
or $57.76 per hour. I n  arriving a t  these figures the railroads com- 
bined the system-wide operating costs of the Southern, Seaboard, 
Coast Line and Norfolk-Southern and then allocated the combined 
costs to the switch engine operations, resulting in their computation 
of a uniform cost of a "switch engine minute" a t  all terminals and 
in all switching services. They also used some statistics applicable 
to railroads generally throughout the United States but claim that 
since the fuel, wages and the number of operators are the same ev- 
erywhere, there will be no material difference in the cost of operat- 
ing a switch engine in Korth Carolina and in other states. 

Upon the basis of the computations so made by him, Mr. Simp- 
son testified that the average cost per car switched in all states in 
which these railroads do business exceeds the average revenue per 
car, which would be derived from the switching, assuming the in- 
crease sought in this case to be in effect; that  for the latest period 
of time covered by their tests, October, 1964, the cost of switching 
a car in intra-terminal service is approximately double the revenue 
received; that  the cost of switching a car in the inter-terminal ser- 
vice is more than double the revenue. They say in their brief that 
the cost of operating a switch engine for one minute is the same or 
substantially the same in North Carolina as it  is elsewhere; that 
even with the proposed increases the railroads would conduct their 



N.C.] SPRIKG T E R M ,  1966. 32 1 

switch operations a t  a loss a t  all the points tested, except in Reids- 
ville; tha t  they are all operating a t  a loss without the increase. 

The case on appeal consists of two volumes of almost six hundred 
pages and i t  is manifestly impossible to refer to all of the details of 
the evidence. However, the preceding constitutes a fair analysis and 
sunmary of the evidence tending to support the position of the 
railroads. 

The protestants offered evidence in opposition of tha t  of the rail- 
roads and upon cross-examination of the witnesses for the latter, 
made a number of contentions, some of which are herein set out. 
They attacked the validity of the methods used and the results so 
computed by this study, both as to the number of "switch engine 
minutes" used in each such service and as to the cost per "switch 
engine minute." 

Based largely upon evidence elicited from the carriers' witnesses 
they say tha t  Mr. Simpson's cost figures are not supported by facts 
but are founded in substantial part  upon arbitrary charges based 
upon agreements for car rentals among the railroads; tha t  many of 
the costs claimed are for depreciation, repairs and maintenance of 
the cars used but tha t  the railroads offer no figures to substantiate 
such costs; tha t  they use $10.97 for car ownership cost by the Coast 
Line a t  Wilmington, the total cost being $33.32. The figures for 
Seaboard a t  Wilmington are $11.33 for car ownership cost while the 
total is $31.25. They point out that  the car ownership costs approxi- 
mate one-third of the total cost for switching operations but call at-  
tention to the evidence showing tha t  a large number of the Seaboard 
cars are owned by i t  and have been fully depreciated and written 
off; tha t  they are not usable otherwise and are never cleaned or 
washed. They further contend tha t  the evidence shows tha t  one car 
out of seven received by Smith-Douglass and Royster in Wilming- 
ton was a private tank car for which car ownership was not prop- 
erly chargeable. They further contend that  if the percentage of pri- 
vately owned cars was any less a t  other plants, the railroads would 
have presented evidence accordingly. 

The protestants called attention to the fact tha t  the railroad's 
evidence of costs was based upon only six switching yards; whereas, 
there are fifty-one in the state;  that  only four of the twenty-nine 
railroads in the state were involved in the test and tha t  the rates 
now charged are not uniform, neither are the costs. They called a t -  
tention to the difference in intra-terminal switching rates as  follows: 
Wilmington $20.14, Greensboro $7.12, VTinston-Salem $11.88, Con- 
cord $11.98, Asheville $14.62, Charlotte $15.35. They then compared 
these rates with the cost claimed by the railroads: Plymouth $32.95, 
Durham $43.24 and Wilmington $33.32; calling attention to the fact 
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that  the cost in Charlotte is higher than in Wilmington but that  the 
rate in Wilmington is higher than the one in Charlotte. The defend- 
ants also elicited evidence tending to show that  practically all of 
the figures offered by the railroads deal with average costs of the 
four different railroads in the six cities tested; that  nowhere do they 
purport to be accurate with respect to any particular railroad a t  
any particular place, primarily because a substantial part of the 
charges alleged are based upon agreements among the railroads 
and are not applicable to this case. They further challenge the allo- 
cation to yard switching on a system-wide basis which included 
charges for maintenance of wharves, docks, drawbridge operation, 
and other operations which would apply to only some of the rail- 
roads but not to  any substantial number of the twenty-nine rail- 
roads in the State, nor to all the fifty-one switching yards. They 
further contend that  the evidence of Mr. Simpson was originally to 
the effect that  i t  would be impossible to develop the intra-state en- 
gine hours in any state; that  he did not know how much is attribut- 
able to North Carolina Inter and Intra-state; that  the carriers later 
claim they could make such showings now; from which the protest- 
ants make the argument that  the evidence as offered by the rail- 
roads is not reliable and should not, be used by the Commission. 
Other features of the evidence will be considered in the opinion. 

From the refusal of the Commission to approve the proposed in- 
creased charges, the railroads appealed to the Superior Court which 
upheld the ruling of the Commission and the defendants appealed 
to the Supreme Court. 

Joyner & Howison b y  W.  T .  Joyner, Jr.; Maupin, Taylor & 
Ellis b y  Frank W .  Bullock, Jr.; Simms & Simms by R .  N .  Simms, 
Jr., for defendant appellants; of  Counsel: Mr. Henry J .  Karison, 
Southern Railway System; Mr. Charles B. Evans, Atlantic Coast 
Line Railroad Co.; Mr. James L .  Howe, III, Seaboard Air Line 
Railroad Co. 

Thomas Wade Bruton, Attorney General, George A.  Goodwin, 
Assistant Attorney General, for North Carolina Department of Ag- 
riculture, appellee; Edward B. Hipp, Attorney for North Carolina 
Utilities Commission; Cicero P. Yow,  Attornep for City of Wilming- 
ton, by  Edward B .  Hipp, plaintiff appellees. 

Bryant, Lipton, Bryant & Battle by Victor S .  Bryant, Attorneys 
for Protestant, The American Tobacco Company. 

Boyce, Lake & Burns b y  F. Kent Burns, Attorneys for F. S. 
Royster Guano Company, Smith-Douglass Company, Inc., W .  R. 
Grace & Co., V-C Chemical Company, Carolina Nitrogen Company, 
and Heide Warehouse Company - appellees. 



N.C.] SPRING TERM, 1966. 323 

Albert TV. Kennon, Attorney for Protestant Appellee, Wnz. illuir- 
head Construction Company, Inc. 

PLESS, J. In  determining this appeal the railroads are con- 
fronted with the statutes and decisions of the Court, which provide 
that the burden of proving the justification for increased rates is 
on them. They are required, too, to show that the proposed rate is 
just and reasonable. "G.S. 62-75. BURDEN OF PROOF. -In all pro- 
ceedings instituted by the Commission for the purpose of investi- 
gating any rate, service, classification, rule, regulation or practice, 
the burden of proof shall be upon the public utility whose rate, 
service, classification, rule, regulation or practice is under investi- 
gation to show that the same is just and reasonable. I n  all other 
proceedings the burden of proof shall be upon the complainant." 
They must also overcome the presumption that  the order of the 
Commission is prima facie correct, G.S. 62-94(e) provides the scope 
of review on appeal, in part, as follows: 

"Upon any appeal, the rates fixed, or any rule, regulation, 
finding, determination, or order made by the Conlmission un- 
der the provisions of this chapter SHALL BE PRIMA FACIE JUST 
AND REASONABLE . . ." 

Stated another way, the shippers and customers of the railroads 
have no burden of proving anything; the previous rates are pre- 
sumed to be fair and reasonable-so are the orders of the Com- 
mission. 

This Court is not expected to determine freight rates, that is 
the function of the Commission. The right to fix or approve the rates 
to be charged by public service corporations for the services ren- 
dered the public rests in the Legislature. The General Assembly 
may act directly or delegate its authority to a Legislative Agency 
or Commission for that  purpose. " ' I t  is the prerogative of that 
agency to decide that question. It is an agency composed of men of 
special knowledge, observation, and experience in their field, and 
it  has a t  hand a staff trained for this type of work. And the law im- 
poses on it, not us, the duty to fix rates.' " Utilities Com. v. State 
and Utilities Corn. v. Telegraph Co., 239 N.C. 333, 80 S.E. 2d 133. 

In 73 C.J.S., Public Utilities, 8 32, p. 1056 it  is said that:  A 
Utilities Commission "is an expert, technical body which devotes 
its time and talents to  the administration of some of our largest 
and most complex businesses." 

"That a specially trained body of experts in charge of public 
utility matters is necessary and should be expected and permitted 
to dispose of such questions in the exercise of their best judgment 
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unless their action is arbitrary or unreasonable is the basis of the 
principle of commission control as expressed in the case of State 
Public Utilities Commission v. Springfield Gas & Electric Co., 291 
Ill. 209, 125 N.E. 891, P. U. R. 1920C, 640: 'The law is settled in 
this state that  the matter of rate regulation is essentially one of leg- 
islative control. The fixing of rates is not a judicial function, and 
the right to review the conclusion of the Legislature or administra- 
tive body, acting under authority delegated by the Legislature, is 
limited to determining whether or not the Legislature or the ad- 
ministrative body acted within the scope of its authority, or the 
order is without substantial foundation in the evidence, or a con- 
stitutional right of the utility has been infringed upon by fixing 
rates which are confiscatory or insufficient to pay the cost of op- 
erating expenses and give the utility a reasonable return on the 
present value of its property. Chicago, Milwaukee & St .  Paul Rail- 
way Co. v. Public Utilities Corn., 268 111. 49, 108 N.E. 729, [P. U. R. 
1915D, 1331 ; Public Utilities Com. v. Chicago & West  Towns Rail- 
way Co., 275 Ill. 555, 114 N.E. 325, Ann. Cas. 1917C, 50, [P. U. R. 
1917B, 10461. The Public Utilities Act gives the courts power to 
determine whether or not evidence has been properly received or 
rejected, and whether there is sufficient evidence in the record to sup- 
port the finding of the commission. If the order does not contravene 
any constitutional limitation and is within the constitutional and 
statutory authority of the commission and has a substantial basis 
in the evidence, i t  cannot be set aside by the courts. The court is 
without authority to set aside such an order unless i t  is against the 
manifest weight of the evidence. * * * It is clear from the salary 
fixed for the commissioners and the great power vested in the com- 
mission by the Public Utilities Act that  the Legislature intended to 
create an office of dignity and great responsibility. It is, therefore, 
not to be expected that  through fear of popular disfavor the com- 
mission will coyly toy with the situation. It sits to administer jus- 
tice to individual and corporation, the weak, the strong, the poor, 
the wealthy, indifferently, fearing none and fawning on none. The 
notion that commissions of this kind should be closely restricted 
by the courts, and that  justice in our day can only be had in courts, 
is not conducive to the best results. There is no reason why the 
members of the Public Utilities Commission of this state should not 
develop and establish a system of rules and precedents as wise and 
beneficial, within their sphere of action, as those established by the 
early common-law judges. All doubts as to the propriety of means 
or methods used in the exercise of a power clearly conferred should 
be resolved in favor of the action of the commissioners in the in- 
terest of the administration of the law. There should be ascribed to 
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them the strength due to the judgment of a tribunal appointed by 
law and informed by experience. * * * The necessity of public 
regulation of rates arises out of the monopoly of the public service 
company. The unregulated price of the service ceases, except so far 
as some substitute for the particular service ri:ay be found, to be de- 
termined by competition, and the individual consumer is unable to 
contract on equal terms. Fixing rates by public authority may se- 
cure to each individual the advantage of collective bargaining by or 
in behalf of the whole body of consumers, and result in such rate as  
might properly be supposed to result from free competition if free 
competition were possible. h just and reasonable rate, therefore, is 
necessarily a question of sound business judgment rather than one 
of legal formula, and must often be tentative, since exact results 
cannot be foretold.' " Pond, Public Utilities, 3rd Ed., § 904, p. 936. 

On review, this Court is limitcd in scope to the questions in- 
volved. As stated in 73 C.J.S., Public Utilities, § 64, j . ( l ) ,  p. 1157: 

"The powers to be exercised by a court on appeal from an  
order of a public utility or similar commission are restricted to 
those conferred by constitution or statute. The reasonableness 
and lawfulness of an  order are subject to review on appeal; and 
the order may be set aside if i t  is unlawful or unreasonable or 
both unlawful and unreasonable. 

"* * * (T)he  only issue before the reviewing court is 
whether the commission has acted reasonably and legally or 
has exceeded or abused its powers, and the review is limited 
to the questions whether the com~nission acted within the scope 
of its authority, whether the order is supported by evidence, 
and whether any constitutional right of a party is infringed 
thereby, these questions being included in the issue of the rea- 
sonableness and lawfulness of the order." 

As stated in Pond, Public Utilities, vol. 2, 4th Ed., Sec. 548, p. 
984 : 

"The court * * " is restricted to the question of deter- 
mining whether any particular rate already fixed is reasonable 
or otherwise and can not itself fix such rate because this power 
inheres entirely in the legislative department of the state." 

In  re the legislative character of fixing rates, the following from 
73 C.J.S., Sec. 41, a, p. 1081, is applicable: 

"Although, in establishing rates for public utilities, a public 
utility commission does not exercise the full power of the legis- 
lature in tha t  regard, the action of a public utility commission 



326 I X  T H E  SUPREME COURT. [267 

in regulating rates is legislative in character, and is subject t o  
the same tests and commands the same regard as a legislative 
enactment." 

With respect to the presumption of validity of rates established 
by the Utilities Commissioi?, the general rule is stated in 43 Am. Jur. 
Sec. 186, p. 695: 

"In general, a rate fixed by an authorized rate-making body 
for a public utility is presumed to be valid and reasonable. Ac- 
cordingly, the courts will not enjoin or interfere with the col- 
lection of rates established under legislative sanction unless 
they are plainly and palpably unreasonable, confiscatory, or 
excessive, and clearly proved to be such, or unless there was 
fraud or arbitrariness in fixing such rates." 

In effect, this Court occupies the same relative position to the 
Utilities Commission that  i t  does to  the Workmen's Compensation 
Commission. That  is, if the order of the Commission is supported 
by any reasonable construction of the evidence i t  is not to  be dis- 
turbed because a different interpretation could have been placed 
upon it. We feel that  upon a consideration of the evidence before it, 
the Commission was well justified in failing to  find that  the proposed 
increased rates were fair and reasonable. 

It has been accepted by all parties that  this is not a general rate 
case. The parties apparently agree that  i t  is one in which the rail- 
roads seek a uniform increase on switching charges. While the increase 
sought appears to be uniform with all of the railroads a t  all switch- 
ing points, there the uniformity ceases. Neither the switching charges 
nor the costs are uniform throughout the State and, as stated prev- 
iously, the rates extend from $11.98 to $20.14 while the costs claimed 
by the railroads fluctuate from $32.95 to $43.24, so that  only an  
average cost or an average rate can be presented. The evidence of 
the railroads shows that  an identical increase a t  every switching 
point has to be arbitrary and discriminatory. It would put into 
effect increases in charges for a number of unrelated services a t  un- 
related localities by unrelated railroads. We cannot accept evidence 
of costs in a seaport town such as Wilmington with its docks, 
wharves and drawbridges as valid in a hilly or mountain section, 
such as Asheville or even Winston-Salem. The six appellees, whose 
operations are in Wilmington, have no interest or concern with 
costs or rates in Charlotte or Durham. 

The carriers contend that  they can fairly use National figures 
as to  operations, wages, fuel, maintenance, repairs, depreciation and 
other business expenses which are the same everywhere. If that  be 
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true, we can see no reason why they can make a profit with the 
proposed increases a t  Reidsville but will continue to lose varying 
and wide-spread amounts a t  other terminals. While they seek a 
flat rate increase for switching services a t  all cities, Mr.  Sirnpson 
testified that  due to the more expensive equipment in use in Char- 
lotte, the switching is more expeiiqive there than a t  Wilmington. 

The Commission mas well justified in failing to accept the con- 
tentions of the railroads. At  one point in their evidence their wit- 
ness said, "It would be impossible to develop the intrastate engine 
hours in any state. I do not know how mucli is attributable to North 
Carolina all total, interstate and intrastate. I do not know how much 
is attributable to switch operation in S o r t h  Carolina. * * * It 
is a physical impossible (sic) clement to develop the separate costs 
of h'orth Carolina." However, in their briefs, the railroads say that  
after the Commission's order, they made a btudy to determine if i t  
were possible to  allocate switching costs to S o r t h  Carolina by rea- 
sonably sound and acceptable methods and had determined that  
this was possible. In  view of this statement, i t  is apparent that  the 
evidence in the record could not be entirely accurate. Taking this 
situation into consideration and in view of the disparity in costs, a s  
well as revenue, in the six cities tested, we can see no more reason 
for a uniform increase throughout the State than for the substantial 
difference in the present charges. The railroads chose the yards to 
be tested and presumably picked the six they expected to support 
most favorably their claims. Even from this "chosen few" one will 
show a profit. We can only surmise tha t  tcsts a t  the forty-five other 
yards would have yielded less favorable results. 

The railroads are a t  liberty to make further application for in- 
creased charges which do not have to be uniform but could very 
properly be based upon actual costs and charges under the pre- 
vailing conditions. 

The Court has considered all of the exceptions brought forth by 
the fourteen railroads appealing the order of the Utilities Commis- 
sion and the judgment signed by Judge Riddle. We are of the 
opinion tha t  they should not be sustained. 

Affirmed. 

MOORE, J., not sitting. 

LAKE, J., did not participate in the consideration nor the deci- 
sion of this case. 
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NORJIAN LITTLE v. ALVIN 0. STEVENS. 

Courts § 20; Limitation of Actions § 10- 

The effect of the 1956 amendment to G.S. 1-21 is to bar all actions by 
nonresidents on a transitory cause of action arising in another state when 
such action is barred in the state in which it arose a t  the time of insti- 
tution of action here, since the language of the amendment and the his- 
tory of the statute disclose the legislative intent that the amendment 
should constitute a limitation and should not be restricted to the mere 
tolling of the statute by reason of nonresidence. 

Statutes  § 6- 
A proviso of a statute must be constructed to effect the legislative intent 

and will not be restricted by construction to the subject matter of the 
main statute when the legislative intent is apparent that it  should be 
given general effect as  an independent act. 

Statutes  § 5- 
A construction which will result in undesirable consequences will be re- 

jected when the act is susceptible of another construction which will avoid 
such undesirable consequences, since i t  will be assumed that the Legisla- 
ture intended the latter construction. 

Appeal and E r r o r  § 49- 
A finding of fact by the court relating to a matter not supported by al- 

legation in the pleading is feckless. 

Limitation of Actions 9 1 6 -  
When the date the cause of action accrued appears in the complaint 

and the statute of limitations barring the action is pleaded, defendant's 
plea in bar must be allowed when plaintiff fails to allege by reply any 
facts which would avoid the plea in bar by bringing the action within a 
particular exception or saving provision of the statute. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Nimocks, E.J., March 1965 Civil Ses- 
sion of CUMBERLAND, docketed in the Supreme Court as Case No. 
696 and argued a t  the Fall Term 1965. 

Plaintiff, a resident of the State of Tennessee, instituted this ac- 
tion in Cumberland County on November 21, 1963, to recover $45,- 
000.00 for personal injuries and $400.00 for property damage, al- 
legedly sustained in an automobile collision which, he avers, was 
caused by defendant's negligence. The collision occurred on April 
18, 1962, in the parking lot of a shopping center in Shelby County, 
Tennessee. Answering the complaint, defendant denied his alleged 
residence in Worth Carolina. H e  also denied that  he was negligent, 
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asserted plaintiff's contributory negligence, and pled in bar of plain- 
tiff's action the provisions of G.S. 1-21 and the Tennessee statute of 
limitations (Tenn. Code. Ann. Ch. 28 § 304), which provides tha t  
actions for injuries to the person "shall be commenced within one 
(1) year after cause of action accrued." Plaintiff filed no reply. 

The judge presiding a t  the September 1964 Session entered an  
order that  defendant's plea in bar be heard prior to any trial upon 
the merits. Thereafter, the parties waived a jury trial as to the 
plea in bar, and Judge Nimocks heard the matter. I n  addition to  
the facts already recited, he made the following findings to  which 
no exceptions were taken: Plaintiff, a resident of Tennessee a t  the 
time of the accident in suit, brought a prior action, identical with 
this one, against defendant in the Circuit Court of Shelby County, 
Tennessee, in March 1963. Upon defendant's "Plea in Abatement" 
(the nature of which is not disclosed), the cause was dismissed on 
June 28, 1963. I n  July 1962, prior to institution of tha t  action, de- 
fendant had departed the State of Tennessee. Thereafter, defendant 
was physically present in the State of North Carolina until and be- 
yond November 21, 1963, the date this action was instituted-one 
year, seven months, and three days after the cause of action accrued 
in Tennessee. The residence of defendant was not found. 

Judge Nimocks, being of the opinion that  plaintiff's action for 
personal injuries was barred by the Tennessee statute of limitations, 
dismissed i t  but retained the cause for property damages. From the 
judgment entered, plaintiff appeals. 

McGeachy, Pope & Whitfield for plaintiff appellant. 
Quillin, Russ, Worth & McLeod for defendant appellee. 

SHARP, J. In Tennessee, actions for injuries to the person must 
be commenced within one year after the cause of action accrues; 
for injuries to personal property, within three years. Tenn. Code 
Ann. Ch. 28, $8 304, 305. Since, on November 21, 1963, plaintiff's 
suit for property damage was not barred in either Tennessee or 
North Carolina, he is clearly entitled to maintain tha t  action here. 
His right to maintain the action for personal injuries, however, de- 
pends upon whether the liniitations of North Carolina or Tennessee 
are applicable. If the former, the action is timely; if the latter, i t  
may be barred. To  answer this question, we must ascertain the Leg- 
islature's intention when, by Sess. L. 1955, ch. 544, i t  amended G.S. 
1-21. This statute, with the 1955 amendment italicized, is as follows: 

"Defendant out of State;  when action begun or judgment en- 
forced. -If, when the cause of action accrues or judgment is 
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rendered or docketed against a person, he is out of the State, 
action may be con~menced, or judgment enforced, within the 
times herein limited, after the return of the person into this 
State, and if, after such cause of action accrues or judgment is 
rendered or docketed, such person departs from and resides out 
of this State, or remains continuously absent therefrom for one 
year or more, the time of his absence shall not be a part of the 
time limited for the commencement of the action, or the en- 
forcement of the judgment. Provided, that where a cause of ac- 
tion arose outside of this State and is barred by the laws of the 
jurisdiction in which i t  arose, no action may be maintained in 
the courts of this State for the enforcement thereof, except 
where the cause of action originally accrued in favor of a resi- 
dent of this State." 

The Legislature added the above proviso to the statute after this 
Court's decision in Bank v. Appleyard, 238 N.C. 145, 77 S.E. 2d 783. 
The facts in Appleyard were these: 

On December 6, 1947, the defendant, then a resident of Texas, 
executed and delivered to the plaintiff, a Texas bank, an unsealed 
pron~issory note, payable on February 4, 1948. The defendant con- 
tinued to reside in Texas until December 1951, when he moved to 
North Carolina. On January 29, 1952 -seven days prior to the ex- 
piration of the Texas four-year prescription on unsealed notes, but 
after the three-year period allowed by North Carolina - the plain- 
tiff brought suit here on the note. This Court held, in accordance 
with the well-settled rule, that  North Carolina's three-year limita- 
tion, not Texas' four-year prescription, was applicable, since pro- 
cedural rights are governed by the lex fori. Accord, Sayer v. Hen- 
derson, 225 N.C. 642, 35 S.E. 2d 875; Smith v. Gordon, 204 N.C. 
695, 169 S.E. 634; 53 C.J.S., Limitations of Actions 8 27 (1948). 
See Note, 4 Duke B. J. 71 (1954). The majority of the Court con- 
cluded, however, that the plaintiff's claim was not barred, because 
our three-year limitation had been tolled by G.S. 1-21. This section 
was interpreted to mean that,  where a cause of action accrued 
against a person who was then without the State, our limitations did 
not begin to run until that  person came into the State (if he had 
never before resided here), or returned here if he had been tempo- 
rarily absent. The effect of the case was to toll our limitations in 
behalf of a nonresident plaintiff as against a defendant until the 
latter came into North Carolina. Thus, under Appleyard, no mat- 
ter how stale a plaintiff's claim -no matter that  i t  had been barred 
ten, twenty, or thirty years in the state of its origin - the defend- 
ant's entry into this State immediately revived it, and limitations 
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began to run here only from the date of the resurrection. The ma- 
jority and concurring opinions recognized tha t  the primary purpose 
of G.S. 1-21 was to toll the statute in favor of resident plaintiffs 
when defendants (resident or nonresident) were beyond the reach 
of our courts, and tha t  the decision discriminated unduly in favor 
of nonresident plaintiffs. By  calling attention to the statutes of 
other states - particularly tha t  of New York -this Court clearly 
suggested tha t  the Legislature consider enacting a statute which 
would prevent a nonresident from prosecuting here a claim barred 
in the state where i t  arose. The majority opinion concluded with 
this observation: 

"It will also be noted that  many jurisdictions, while adhering 
to the majority view, have adopted legislation which may pre- 
vent recovery on a cause of action arising out of the state of the 
forum, if such action, a t  the time of its institution, was barred 
in the jurisdiction in which i t  arose. Whether we should take 
similar action is a matter for the Legislature. Be tha t  as it may, 
the cause of action involved herein was not barred in the juris- 
diction in which i t  arose a t  the time the present action mas in- 
stituted." I d .  a t  152, 77 S.E. 2d a t  789. 

In  Appleyard ,  i t  was pointed out tha t  the majority of decisions 
in other jurisdictions had applied the tolling statute of the forum 
to  causes arising out of the State. I n  some states this rule prompted 
legislation designed solely to limit the application of the tolling 
statute; in others, i t  resulted in the enactment of borrowing statutes 
of general application. 

"These statutes were necessitated by the rule tha t  the period 
is interrupted by absence of the defendant from the forum 
whether the cause of action arose in the forum or in a foreign 
jurisdiction against a nonresident defendant. I n  the absence of 
a b o r r o ~ i n g  statute, this rule would permit actions which have 
long since been barred by the lex loci and by the statutes of the 
state where the defendant resided and which would have been 
barred by the forum had the defendant resided there since the 
cause of the action arose. Borrowing statutes provide only a 
shorter time limit than the local period, ~ ~ l l i c h  is still applicable 
to bar an action not barred by the borrowcd foreign limitation." 
Developments in the Law, Statutes of Limitations, 63 Harv. L. 
Rev,, 1177, 1262-63 (1950). 

Although their terms vary greatly, ''probably all jurisdictions" 
have now enacted statutes "which provide in effect . . . that  a 
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cause of action arising in another jurisdiction or affecting a non- 
resident defendant and elsewhere barred shall be barred in the do- 
mestic courts." 34 Am. Jur., Limitation of Actions § 51(6) (Supp. 
1965). The purpose and effect of statutes such as the New York 
Act quoted in Appleyard is stated in 2 Carmody, Kew York Prac- 
tice § 488 (2d Ed. 1930) : 

"The purpose of this provision is to prevent a non-resident 
claimant from coming into this State and prosecuting a claim, 
whether against a resident or a non-resident, under the New 
York statute of limitations, where the claim would be outlawed 
under the statute prevailing in the state where the cause of 
action arose. T h e  e f fec t  is  not  to substitute the foreign statute 
o f  limitations for our own, but  to impose i t  as a n  additional 
limitation. Thus, an action arising in a foreign state in favor 
of a non-resident, must be brought within the time limited by 
the New York statute of limitations; and i t  cannot be brought 
after the time limited by the lams of the state in which the 
cause of action arose. T h e  only e f fec t  of  the statutory provision, 
if i t  is  applicable a t  all, is  to shorten the period of limitation. 

"A resident plaintiff is made an exception in this statute, 
and is thus favored in not being subject to a shortening of the 
period of limitation where the cause of action arose without the 
State." (Italics ours.) Accord, K a h n  v .  Commercial Union of 
America, 227 App. Div. 82, 237 N.Y.S. 94; Kirsch v. Lubin,  131 
Blisc. 700, 228 N.Y.S. 94, Af i rmed ,  248 N.Y. 645, 162 N.E. 559; 
Dodge v. Holbrook, 107 Misc. 257, 176 N.Y.S. 562; Dalrymple 
v. Schwartz, 177 App. Div. 650, 164 N.Y.S. 496; Isenberg v. 
Ranier, 145 App. Div. 256, 130 N.Y.S. 27. 

The foregoing statement by Carmody is expressive of the gen- 
eral rule as to the effect of these statutes. "With the exception of 
Kentucky decisions, the rule is followed with little question that  a 
statute admitting the bar of the law of any other state or country 
does not so adopt the foreign law as to lengthen the limitation 
period otherwise prescribed a t  the forum." Annot., Foreign Bar - 
Local Statute Admitting, 75 A.L.R. 203, 231 (1931) ; Accord, Annots., 
149 A.L.R. 1224, 1237 (1944) ; 67 A.L.11. 2d 216, 218 (1959). See also 
53 C.J.S., Limitations of Actions $ 31 (1948). 

Prior to the 1955 amendment adding the proviso to G.S. 1-21, 
plaintiff's right to maintain this action for personal injuries in 
North Carolina would, under the Appleyard decision, have been un- 
questioned. Since this Court would have applied our own three-year 
statute, which had not run, the Tennessee one-year limitation would 
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have been legally irrelevant. The question then becomes: What is 
the effect of the 1955 amendment upon the law of Appleyard? If i t  
is merely a limitation upon the tolling provisions of G.S. 1-21, the 
proviso never comes into play unless the North Carolina limita- 
tion has expired and i t  is necessary to toll the statute to revive the 
claim. If this be the proper interpretation, the proviso has no appli- 
cation to this case. If, however, the proviso is interpreted literally, 
i t  bars the maintenance here of all foreign claims by nonresidents 
which are barred in the state in which they arose. 

The only reported case which has construed the proviso is 
Snyder v. Wyl ie ,  239 F .  Supp. 999 (W.D.K.C.). I n  Snyder, the plain- 
tiff, a t  all times a resident of Ohio, brought an  action on October 9, 
1964, in thc U. S. District Court for the lvestern District of Korth 
Carolina against the defendant, a t  all times a resident of North 
Carolina, for personal injuries sustained in Virginia on October 13, 
1961. I n  bar of the plaintiff's right to recover, the defendant pled Vir- 
ginia's two-year statute of limitations. The question there, as in the 
instant case, was whether G.S. 1-21, as amended, applied generally so 
as  to bar litigation here of out-of-state causes of action barred in the 
jurisdiction where they arose, or whether it merely limited the opera- 
tion of the tolling statute which would otherwise be applicable. The 
plaintiff contended tha t  the amendment was merely a limitation 
upon tolling; tha t  i t  had no application because (1) the defendant 
was never out of North Carolina, and (2) the action having been 
brought within the North Carolina period, tolling was unnecessary. 
The plaintiff argued that,  unless a claim is barred in h'orth Caro- 
lina and by lex loci, a plaintiff may sue here. The defendant con- 
tended that  the proviso not only restricted the application of the 
tolling provisions, but that  i t  applied generally to prevent the en- 
forcement in North Carolina of all foreign causes of action which 
were stale in the state of origin. 

The opinion of the District Court says clearly that,  except for 
its legislative history and its enactment in the form of a proviso to 
the tolling statute, the amendment, in the Court's opinion, would 
have operated generally to bar actions here when they are barred in 
the state of origin. "In substance," i t  said, the amendment "is s 
'borrowing' statute" such as now exists in "probably all jurisdic- 
tions." Id .  a t  1001. The Court, however, persuaded by the form and 
its interpretation of the history of the amendment, adopted plain- 
tiff's contentions. It held the amendment to be a limitation on the 
tolling statute and denied defendant's motion to dismiss plaintiff's 
action. 
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The closely reasoned opinion in Snyder employs such a lucid 
"convolution of theory" that  admiration for its artistry tempts its 
adoption. Nevertheless, our conclusion - likewise drawn from the 
legislative history of the proviso -is that  the Legislature intended 
i t  to be a limited borrowing statute, operating to  bar the prosecu- 
tion in this State of all claims barred either in the state of their 
origin, or in this State. 

It was a t  its next session following the decision in Appleyard 
that the Legislature enacted the proviso in question, upon the rec- 
ommendation of the Judicial Council of the State of North Caro- 
lina, which had prepared the bill. The Council's report (page 21) ex- 
plained that  the amendment 

". . . would clarify the law in this area [Appleyard]  and 
bring North Carolina in line with several other states which 
have enacted legislation to the effect that  where the cause of 
action has arisen out of the state, an action cannot be main- 
tained in this state if i t  is barred by the laws of the state where 
i t  arose, unless the action originally accrued in favor of a resi- 
dent of this state. This will prevent the bringing of stale claims 
into our courts and a t  the same time give North Carolina resi- 
dents the benefit of our own statute." 

It is apparent from the above that  the Judicial Council had in mind 
a borrowing statute and not merely a limitation on tolling. The 
amendment was designed (1) to clarify the law, and (2) to bar 
stale out-of-state claims. To  treat the proviso merely as a limitation 
would accomplish neither of these purposes. For example, when the 
prescription period of a foreign state is shorter than that  of North 
Carolina, such an interpretation would resurrect a stale claim; but 
i t  would not extend our period so as to save an action where the 
foreign limitation is longer than North Carolina's and the defend- 
ant had never left the state. If, however, the proviso be treated as a 
limited borrowing statute, n o  action barred in the state of origin 
may be litigated here. 

Construing 9-1-18 of the Rhode Island General Laws (1956), 
a statute similar to G.S. 1-21 as amended, the Court of Appeals for 
the First Circuit, in DePietro v. Tarter,  302 I?. 2d 611 (1st Cir.), ar- 
rived a t  a different conclusion from that reached by the District 
Court in Snyder. The Rhode Island statute reads: 

"If any person against whom there is or shall be cause for ac- 
tion, hereinbefore enumerated, in favor of a resident of the 
state, shall a t  the time such cause accrue be without the limits 
thereof, or, being within the state a t  the time such cause ac- 
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crues, shall go out of the state before said action shall be barred 
by the provisions of this chapter, and shall not have or leave 
property or estate therein that  can be attached by process of 
law, then the person entitled to such action may commence the 
same, within the time before limited, after such person shall re- 
turn into the state in such manner that an action may, with 
reasonable diligence, be commenced against him by the per- 
son entitled to the same; provided, however, that  no action 
shall be brought by any person upon a cause of action accruing 
without this state which was barred by limitation or otherwise 
in the state, territory or country in which such cause of action 
arose while he resided therein." (Italics ours.) 

I n  DePietro, the court, in a per curiavz opinion, held that  the pro- 
viso had general application and, in this connection, said: 

"We construe Rhode Island General Laws (1956) 8 9-1-18, the 
last clause, as applying generally, as do similar statutes in many 
other states, to all causes of action arising in another state and 
there barred." 302 I?. 2d a t  612. 

In arriving a t  its construction of the proviso, the court rejected 
the plaintiff's contention that  "the meaning to be given to all parts 
of a statute is to be restricted by what is provided in the first sen- 
tence, even though to do so would do violence to the normal mean- 
ing of later language." Rejected also was the plaintiff's contention 
that when the Legislature amends a statute after the discovery of a 
defect, any amendment is to be construed, if possible, as applying 
only to that  particular defect. The court said, 

"(A) statute often has more than a single, limited purpose 
. . . (T)he discovery of a defect may well be cause for legis- 
lative review of the statute for other defects. . . . Whatever 
may be the normal situation with respect to amendments, broad 
remedying language should not be narrowly interpreted where 
the change was for the purpose of clarification." Ibid. (Italics 
ours.) 

A statute in the form of a proviso must be construed to effect the 
intention of the Legislature; and, where the language of the statute 
is clearly of general application, a proviso may be given the effect 
of an independent law. 82 C.J.S., Statutes 3 381, p. 888 (1953) ; 50 
Am. Jur., Statutes §§ 435-440 (1940). This principle was clearly 
recognized in Propst v. R.  R., 139 N.C. 397, 399, 51 S.E. 920, 921, 
where this Court said: 
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"The general office of a proviso is either to except something 
from the enacting clause or to qualify or restrain its generality 
or to exclude some possible ground of misinterpretation of it, 
and usually it  is not permitted to enlarge the meaning of the 
enactment to which it  is appended, so as itself to  operate as  a 
substantive enactment. It relates generally to what immediately 
precedes i t  and is confined by construction to the subject matter 
of the section of which i t  is a part. These rules are, however, 
not absolute and, a f ter  all, if the context requires i t ,  the proviso 
m a y  be construed as extending to, and qualifying other sections 
or even as being tantamount to an independent provision, the 
main object being to enforce the will of the Legislature, as i t  is 
manifested b y  the entire enactment. . . . T h e  intention of 
the lawmaker, if plainly expressed, must have the force of law, 
though i t  m a y  be i n  the form of  a proviso, the intention ex- 
pressed being paramount to form." (Italics ours.) Accord, Bank 
v .  M'F'G Co., 96 N.C. 298, 3 S.E. 363. 

When we give to the language of the proviso its ordinary mean- 
ing, we conclude we have a limited borrowing statute which bars all 
stale foreign claims. Had the amendment been intended merely as  
a limitation on tolling, we think the Legislature would simply have 
said, "Provided, that where a cause of action arose outside of this 
State and is barred by the laws of the jurisdiction in which i t  arose, 
the provisions of this section shall not apply." Instead, i t  said that  
"no action may be maintained in the courts of this State for the en- 
forcement" of an action barred in the jurisdiction where i t  arose, 
"except where the cause originally accrued in favor of a resident of 
this State." 

If an act is susceptible to  more than one construction, the con- 
sequences of each are a potent factor in its interpretation, and unde- 
sirable consequences will be avoided if possible. 50 Am. Jur., Stat- 
utes § 368 (1940). Considering the ever-increasing number of do- 
mestic actions, we think i t  would be undesirable to burden our 
dockets with foreign causes barred by the lex loci. We believe that  
the Legislature acted to decrease the burden. 

Since we hold that our statute borrows the one-year period pre- 
scribed by Tennessee, defendant's plea based thereon imposed upon 
plaintiff the burden of showing that  he could have maintained his 
action in Tennessee on November 21, 1963, the date on which this 
suit was instituted. Parsons v .  Gunter, 266 N.C. 731, 147 S.E. 2d 
162; TVilletts v .  Willetts, 254 N.C. 136, 118 S.E. 2d 548; Speas v. 
Ford, 253 N.C. 770, 117 S.E. 2d 784; Solon Lodge v. Ionic Lodge, 
247 N.C. 310, 101 S.E. 2d 8. I n  his brief, plaintiff argues that  he 
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could have done so because (1) the Tennessee one-year limitation 
statute was tolled by defendant's departure froin tha t  state in July 
1962 (Tenn. Code Ann. C11. 28 8 112), and (2) the  action was 
"saved" by Tenn. Code Ann. Ch. 28 8 106 which, like our G.S. 1-25, 
provides for the recommencement of a new action within one year 
after a dismissal of a timely action upon any ground other than 
decision upon the merits. Defendant argues tha t  the cases of Arro- 
wood v. McMinn County, 173 Tenn. 562, 121 S.W. 2d 566, and 
Oliver v. Altsheler, 198 Tenn. 155, 278 S.W. 2d 675, answer both of 
these contentions against plaintiff. 

It may be tha t  these cases do not support the propositions for 
which defendant cites them, and tha t  plaintiff could have success- 
fully avoided the bar of the statute. However, we are not called 
upon to decide the matter because plaintiff has not, in any pleading, 
set out facts which would repel defendant's plea in bar. 

In  Reid v. Holden, 242 N.C. 408, 88 S.E. 2d 125, i t  appeared 
affirmatively that  the action for an alleged assault, occurring on 
April 12, 1952, was instituted on August 24, 1953. The answer inter- 
posed the plea of the one-year statute of limitations, G.S. 1-54(3). 
Thus, nothing else appearing, the action was barred. The plaintiff 
filed a reply, but alleged no facts which would repel the plea of the 
statute. Bobbitt, J., speaking for the Court, raised this quaere: 
"When the complaint discloses tha t  plaintiff's action is barred by a 
statute of limitations pleaded by defendant, and the plaintiff replies 
thereto without alleging facts sufficient to repel defendant's plea, 
should such action be dismissed as a matter of law?" Id.  a t  416, 88 
S.E. 2d a t  131. The question was not answered because the case mas 
to be remanded, and the plaintiff, if so advised, could move for leave 
to plead such facts, if any there were, as would repel the bar of the 
statute. 

Stubbs v. Xotz,  113 K.C. 458, 18 S.E. 387, was an action to re- 
form an instrument for mutual mistake. Although the date of ex- 
ecution of the instrument appeared in the complaint, there was no 
allegation as to the date on which the plaintiff discovered the mis- 
take. The defendant pled the statute of limitations; the plaintiff filed 
no reply. The trial judge held that,  upon the face of the pleadings, 
the action was barred. Upon appeal, his judgment mas reversed. The 
Court said, 

"The limitation prescribed is not three years from the mistake, 
but from its discovery. . . . As the date of the discovery of 
the mistake does not appear in the complaint, the plaintiff 
should have been allowed to prove, if he could, tha t  i t  was 
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within three years before this action was begun." Id.  a t  459, 18 
S.E. a t  387. 

The opinion pointed out, however, that  "when the date of the accru- 
ing of the cause of action appears in the complaint and the statute 
of limitations is pleaded, the court can, of course, pass judgment, 
unless matter in avoidance is pleaded. . . ."Ibid. (Italics ours.) 
Accord, Speas v .  Ford, supra. 

This statement is in accord wibh the general rule stated in 54 
C.J.S., Limit'ations of Actions 9s 376-77 (1948), as follows: 

"(W)here a party against whom limitations have been pleaded 
attempts to bring himself within a particular saving or excep- 
tion, he must state with distinctness and particularity all such 
facts as are essential to bring him within such exception. . . . 
In  pleading nonresidence or absence from the state, as a gen- 
eral rule it  is necessary to bring the case clearly within the ex- 
ception in the statute by appropriate allegations of fact. . . . 
Where the dismissal of a former : d o n ,  or a nonsuit or the re- 
versal or arrest of a judgment therein, is relied on to show that  
a subsequent action is within the exception of the statute which 
extends the time for suing in such cases, plaintiff must plead 
specially in this respect. . . ." 

See the rationale of this procedure given by Dean Dickson Phillips 
in his 1964 Supplement to 1 McIntosh, N. C. Practice and Pro- 
cedure § 373. 

After defendant's plea of the one-year Tennessee prescription, 
which, prima facie, barred his action, plaintiff filed no reply. Nor 
had he theretofore alleged any facts which would have avoided the 
plea in bar. Whatever may be the legal effect of the Judge's find- 
ings, plaintiff may not avail himself of them for they are unsup- 
ported by allegations. Presumably they were based upon evidence, 
although none appears in the record. But however that  may be, 
"proof without allegation is as unavailing as allegation without 
proof." Talley v. Granite Quarries Co., 174 N.C. 445, 447, 93 S.E. 
995, 996-97. 

The Tennessee one-year statute of limitations, being shorter than 
our three-year prescription, imposed an additional limitation upon 
plaintiff's right to maintain his action in North Carolina. It ap- 
pearing on the face of the complaint that the cause of action accrued 
more than one year from the date on which plaintiff instituted this 
action, defendant's plea in bar was prima facie good. For plaintiff to 
have avoided the bar of the statutory limitation, he was required to  
plead by reply facts which would have brought him within a savings 
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provision or exception to the statute. This he did not do. The judg- 
ment must be 

Affirmed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

JAMES WILLIAM YOUNG V. STATE FARM MUTUAL AUTOJIORILE 
INSURANCE COIIPANT. 

(Filed 25 May, 1966.) 

1. Judgments §s 6, 20, 2 5 -  
While the clerk may modify a consent judgment to correct a mutual 

mistake or mistake by the court in entering the judgment so as to make 
the record speak the truth, the clerk may not alter the judgment on the 
ground that it  was erroneous, since the remedy to correct an erroneous 
judgment is by appeal. 

2. Trial 5 57- 
Where the parties waive jury trial and consent that the court find the 

facts, the parties transfer to the court the function of weighing the evi- 
dence, and the court's findings are conclusive if supported by competent 
evidence. 

3. Judgments §§ 6, 20, 25; Insurance § 6 5 -  
Consent judgment was entered settling all matters in controversy aris- 

ing out of a collision. Thereafter, upon unverified motion and without 
evidence by affidavit or otherwise that the consent judgment failed to es- 
press the true intent of the parties, the judgment was modified as "er- 
roneous," without notice to plaintiff's insurer, by inserting a statemcat 
that the judgment was without prejudice to defendant's alleged counter- 
claim. Held: Defendant, after recovery of judgment on his counterclaim, 
may not maintain an action against plaintiff's liability insurer. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Bailey, J., February, 1966 Civil St:s- 
sion, JOHNSTON Superior Court. 

On _April 28, 1965, the plaintiff, James William Young, instituted 
this civil action against the defendant, State Farm Mutual Auto- 
mobile Insurance Company, to recover the sum of $25,000.00 which 
the defendant, by its liability policy, is alleged to be obligated to 
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pay to the plaintiff on behalf of its insured, Melvin E. Moore, in 
satisfaction of a judgment entered in the Superior Court of John- 
ston County a t  its February, 1964 Civil Session. 

The defendant, State Farm Mutual, filed a plea in bar, alleging 
in substance: On April 28, 1961, the defendant's insured, Melvin E. 
Moore, driving the insured vehicle, (Cadillac) collided with a Ford 
pickup truck, owned and being driven by the plaintiff, James Wil- 
liam Young. Mrs. Melvin E. Moore, a passenger in her husband's 
Cadillac, was killed and Moore was injured. The plaintiff, James 
William Young, also was injured. Moore, individually and as  ad- 
ministrator of his wife's estate, instituted civil actions against 
Young for damages on account of the injuries and wrongful death 
resulting from the collision. Young filed an answer, denying negli- 
gence and setting up against Moore a counterclaim for damages he 
sustained in the collision. 

Young was indicted and convicted of the crime of involuntary 
manslaughter in causing the death of Mrs. Moore. 

Other specific allegations of the plea in bar are here quoted: 

"7. That  the defendant is informed and believes, and therefore 
alleges, that  James William Young, through his personal at- 
torney, requested Young's liability insurance carrier to  settle 
the claims of Melvin Moore, individually and as administrator. 
"8. That  on September 6, 1962, Melvin E. hloore, acting 
through his personal attorneys and without the knowledge of 
the attorneys for his liability insurance carrier, agreed to a 
settlement of his claim against James William Young, executed 
a full release of James William Young, accepted a substantial 
sum of money from Young's liability insurance carrier and con- 
sented to a judgment which was entered on September 6, 1962, 
in the Superior Court of Johnston County and which reads as  
follows: 
"JUDGMENT. THIS CAUSE came on to be heard before the un- 
dersigned Clerk Superior Court, Johnston County, a t  which 
time i t  was made to appear to the Court from statement of 
counsel for plaintiff and counsel for the defendant that  all 
matters and things in controversy in this action have been com- 
promised, agreed and settled, and that  the plaintiff has elected 
to take a voluntary nonsuit of' his claim; i t  is, therefore, 
ORDERED : 
"That this action be, and the same is hereby dismissed as  of 
nonsuit. * * * 
"14. That  thereafter, on September 18, 1963, James William 
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Young, acting through his personal attorney, filed a motion in 
the Superior Court of Jolinston County reading as  follows: 
" 'MOTION: Tha t  on September 6, 1962, a Consent Judgment 
was entered into by and between the plaintiff, Melvin E, ilfoore, 
and his attorney, Joseph H. Levinson, and the defendant's In- 
surance company carrier's attorney, J. C. Moore, purporting to 
settle all matters and things in controversy between the plain- 
tiff and defendant. 
"That said Judgment was inadvertently, or erroneously, en- 
tered, in that:  It should have read, "Without prejudice to the 
defendant's counterclaim." ' 
"15. Tha t  the attorneys for Melvin Aloore's liability insur- 
ance carrier had no notice of or knowledge of such motion 
until after a consent order had been entered thereon. 
"16. Tha t  in connection with said motion, James William 
Young, through his personal attorney, prepared an order for 
the signature of the Clerk to change the judgment in accord- 
ance with the motion and presented the same to the personal 
attorneys for the plaintiff Moore and requested Melvin E. 
Aloore to consent to said order. 
"17. Tha t  Melvin E. Moore, through his personal attorneys, 
consented to the order on September 23, 1963, and the follow- 
ing order was entered by the Clerk on tha t  day: 
" 'ORDER. This cause coming on to be heard and i t  appearing 
to the Court, and the Court finding as a fact tha t  said judg- 
ment is erroneous and tha t  he is entitled to have said error 
corrected to read, 'nwitl~out prejudice to the defendant's coun- 
terclaim" ' 

'IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that said 
Judgment be, and the same is hereby corrected to read, "With- 
out prejudice to the defendant's counterclain~." ' "  

The motion was filed and allowed 12 days after the entry of the 
original judgment. The motion was not verified and was not sup- 
ported by affidavit or other evidence. The motion recited the follow- 
ing: "The judgment was inadvertently or erroneously entered in 
tha t  i t  should have read, 'Without prejudice to the defendant's 
counterclaim."' The clerk found (apparently from the motion it- 
self) "That said judgment is erroneous." 

Thereafter, the defendant Young (plaintiff herein) tried his 
counterclaim against Moore and obtained a judgment for $25,000.00. 
I n  the present action he, as plaintiff, seeks to collect the judgment 
from the present defendant, Moore's liability insurance carrier. At 
the trial the parties stipulated that  Judge Bailey should t ry  the 



342 IN T H E  SUPREME: COURT. [267 

case without a jury and from the records and stipulations render 
judgment. 

After finding the facts, of which the foregoing is a summary, 
Judge Bailey concluded that  both Moore and Young, by the con- 
sent judgment, settled the controversy. By adding, "Without prej- 
udice to the defendant's counterclaim," thereafter, both waived the 
protection and benefits of the policy of insurance issued by the de- 
fendant, State Farm Mutual Automobile Insurance Company, and, 
"That James William Young is estopped from maintaining this ac- 
tion. . . . That  it  would be against public policy for the plaintiff 
to recover of the defendant in this action." Judge Bailey entered 
judgment sustaining the plea in bar and denying the right of the 
plaintiff to maintain this action. The plaintiff excepted and appealed. 

Canaday & Canaday by Harry E. Canaday, J. R. Barefoot for 
plaintiff appellant. 

Smith, Leach, Anderson & Dorsett for defendant appellee. 

HIGGINS, J. The sole assignment of error involves the validity 
of the judgment. The plaintiff assails i t  on two grounds: "(a)  It is 
against the weight of the evidence; and (b)  i t  is contrary to the 
law and the conclusions of law arising from the facts thereon." 

By waiving a jury trial and by consenting for the court to find 
the facts, the parties transferred to the Judge the function of weigh- 
ing the evidence. Hence the findings are conclusive if supported by 
competent evidence. The record consists of the pleadings, docu- 
ments, and stipulations. Most of these this Court has seen before. 
Moore v. Young, 260 K.C. 654, 133 S.E. 2d 510; Moore v. Young, 
263 N.C. 483, 139 S.E. 2d 704. These records furnish ample support 
for Judge Bailey's findings of fact. 

The records disclose that  Moore brought this action against 
Young for damages resulting from their motor vehicle collision. 
Young answered, denying negligence and setting up a counterclaim 
alleging Moore's negligence. By judgment, the parties "compromised, 
agreed and settlcd" all matters and things in controversy. Young's 
insurance carrier paid Moore a substantial sum of money and ob- 
tained from Moore full release of Young's liability. Twelve days 
later Young, by motion, and with Moore's consent, moved to amend 
the judgment, reciting: "That said judgment was inadvertently or 
erroneously entered in that  i t  should have read: 'Without prejudice 
to the defendant's counterclaim.' " The motion was not verified. Evi- 
dence was not offered by affidavit or otherwise that  by mutual mis- 
take of the parties or by mistake of the court the record did not 
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speak the truth. The clerk found the judgment "is erroneous." Young 
and Moore, and Young's insurance carrier are stuck with this find- 
ing or conclusion which serves as the only basis for the addition to 
the judgment. The addition attempting to  restore the defendant's 
counterclaim is inconsistent with that  part of the judgment which 
recites that  all matters and things in controversy were compromised 
and settled. 

Ordinarily, erroneous judgments may be corrected only by ap- 
peal. Hill v .  Development Co., 251 N.C. 52, 110 S.E. 2d 470. "An 
erroneous judgment is  one rendered contrary to law. . . . ( I ) t  
must  remain and have e f fec t  unti l  b y  appeal to a Court  of Errors it 
shall be reversed or modified." Moore v .  Humphrey ,  247 N.C. 423, 
101 S.E. 2d 460; Strong's N. C. Index, "Judgments," Vol. 3, 3 20. 

We doubt if court records, especially judgments, may be treated 
with such informality as the record in this case discloses. However, 
htoore and Young caused the change in the judgment to be made. 
Their respective rights and duties inter se are not before us. Having 
compromised and settled their adverse claims against each other 
upon the basis of Young's insurer having paid off Moore's claim, 
this conduct absolved Moore's insurer from liability. Thereafter, 
by changing the judgment, the parties did not restore this defend- 
ant's liability which had terminated by the settlement. The de- 
fendant's liability having terminated, the parties could not restore 
it ,  enabling Young to collect from Moore's insurer. The law does 
not look with favor on liability created by manipulation. Notice 
that such would be this Court's view is given in the closing sentence 
of the opinion in Moore v. Young, 263 N.C. 483: "Needless to say, 
no question arises, on this appeal, as to the liability of plaintiff's 
insurance carrier upon the judgment rendered." 

If Young was guilty of actionable negligence and Moore free 
from it, hloore should recover. If Moore mas guilty and Young tvas 
not,, Young should recover. If both were guilty, neither should re- 
cover. Young was found guilty of culpable negligence in the crim- 
inal case. Thereafter his insurer paid Moore in full. This com- 
promise settlement operated not only as a merger of all interests, 
but as a bar to all rights. Beauchamp v. Clark,  250 N.C. 132, 108 
S.E. 2d 535; Jenkins v .  Fields, 240 N.C. 776, 83 S.E. 2d 908; Snyder 
v. Oil Co., 235 N.C. 119, 68 S.E. 2d 805. 

The trial court's judgment that Young cannot now maintain 
this action against State Farm Mutual Automobile Insurance Com- 
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pany is a proper conclusion from the facts found. The judgment of 
the Superior Court is 

Affirmed. 

MOORE, J., not sitting. 

LARRY EUGENE SINK, BY HIS NEXT FRIEND, EDWIN T. PULLEN, 111, V. 
WILLIAM MOORE, JAMES D. FELTON AKD WIFE, KATIE H. FELTON 

AND 

LOUISE A. HALL v. WILLIAM MOORE, JAMES D. FELTON AND WIFE, 
KATIE H. FELTON. 

(Filed 25 May, 1966.) 

1. Animals 5 3- 
In the absence of municipal ordinance, the owner of a dog is not re- 

quired to keep him under restraint unless the animal is vicious or a menace 
to the public health, G.S. 106-381, and testimony that a dog on several oc- 
casions fought with other dogs in the neighborhood and that he frequently 
dashed into the street to bark a t  and pursue vehicles, is not evidence of a 
vicious propensity within the meaning of the statute, nor is it sufficient to 
invoke the common lam rule imposing liability upon the owner for injuries 
inflicted by a dangerous, vicious, mischievous, or ferocious animal when 
the owner knows or should know of the animal's vicious propensity. 

2. Same- 
The exclusion of testimony that the dog in question had a bad reputation 

as an ill-tempered dog is not error when it appears that the testimony was 
based entirely upon the witness's observations of the dog and not on the 
dog's reputation in the community. 

3. Automobiles 5 41m- 
Evidence tending to show that a dog had the habit of chasing vehicles 

upon the street abutting the owner's proper@, without sufficient evidence 
to show that the dog had a vicious propensity known to the owner, and 
that the dog ran after a boy on a bicycle, barking, but not growling or 
snapping, is held insufficient to support :in issue of negligence of the owner 
in causing an accident occurring when the boy, thus distracted by the dog, 
ran into the side of an autoniobile a t  an intersecting street. 

4. Sam* Evidence held insufficient on  issue of negligence of motorist 
i n  colliding with bicycle ridden across intersection into side of car. 

The evidence tended to show that a motorist was driving some 25 miles 
per hour and within the speed limitation, that as he approached a street 
making a "T" intersection to his left he saw a 14  year old boy riding a 
bicycle with a dog three or four feet behind the bicycle, without anything 
to put him on notice that the dog was chasing the bicycle or that the boy 
was afraid of the dog, that when he observed the boy pedalling rapidly, he 
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SIR'K V. RIOORE AKD HAIL V. ~IOORE. 

drove his automobile entirely off the pavement onto the shoulder on his 
right, and that the boy rode past a stop sign and straight through the in- 
tersection and ran into the side of the automobile when all four of its 
wheels mere off the pavement. Held: The evidence is insufficient to be sub- 
mitted to the jury on the issue of the motorist's negligence, since the mo- 
torist is not charged mith the duty of anticipating that the boy would con- 
tinue straight across the intersection without turning. 

5. Same- 
The evidence tended to show that a boy on a bicycle, approaching along 

a street making a "T" intersection to a motorist's left, rode across the in- 
tersection and into the side of the motorist's car after it  had turned to t b e  
right and had its four wheels on the right shoulder. Held: The failure of 
the motorist to sound his horn in the emergency cannot constitute a prox- 
imate cause of the accident when the boy would not have had time to alteh- 
his course even if a horn had been sounded. 

6. Automobiles 5 19; Negligence § 14- 
A person without fault in creating an emergency may not be held to the 

wisest choice of conduct, but only for his failure to take those measures 
which a reasonably prudent man, faced with like emergency, would have 
taken. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Lupton, J., 11 October 1965 Session of 
FORSYTH. 

These are two actions, consolidated for trial, which arise out of 
a collision on 26 June 1962 a t  the intersection of Hannaford Road 
and Vest Mill Road, outside the city of Winston-Salem, between a 
bicycle ridden by Larry Eugene Sink and an automobile driven by 
William Moore. The plaintiff Louise A. Hall is the mother of the 
plaintiff Larry Eugene Sink. Larry was 14 years of age a t  the time 
of the collision. His father is deceased. Larry sues on account of 
serious personal injuries alleged to have been sustained by him as 
a result of the collision. His mother sues for medical, hospital and 
nursing expenses incurred by her as a result of Larry's injuries and 
for loss of his services. 

The allegations of the two complaints are the same as to how 
the collision occurred. In  summary they are: 

Larry was riding his bicycle in an easterly direction on Hanna- 
ford Road, approaching its intersection mith Vest Mill Road. A dog 
owned by h4r. and Rlrs. Felton suddenly ran out from their front 
yard and began to chase Larry, barking, growling and snapping a t  
him. Mr. Felton was then in his front yard. While Larry was dis- 
tracted, in fear of the dog, his bicycle collided with the automobile 
of William Moore. The Feltons were negligent in that, although 
they knew the dog was in the habit of chasing children on bicycles 
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and other vehicles, they neglected to confine the dog to their prem- 
ises or to restrain him after seeing him chasing Larry. XIoore u7as 
negligent in that  he drove his automobile a t  a speed in excess of 35 
miles per hour in this residential district, failed to decrease his speed 
in approaching and crossing the intersection, failed to keep a proper 
lookout, failed to yield the right of way to Larry, failed to sound his 
horn when he saw, or should have seen, that  Larry was confused by 
the dog's chasing him, and failed to bring his automobile to a stop 
so as to avoid colliding with the boy. Moore had the last clear chance 
to avoid the collision. The negligence of the Feltons concurred with 
that of Moore as a proximate cause of the collision. 

I n  their respective answers the defendants deny they were negli- 
gent and allege contributory negligence by Larry in that  he operated 
his bicycle into the intersection without keeping a lookout and in 
violation of a duly erected stop sign. 

At the conclusion of the evidence offered by the plaintiffs, each 
defendant moved for a judgment of nonsuit and each such motion 
was allowed. From such judgment the plaintiffs appeal, assigning as  
error the allowance of the said motion and the ruling of the court 
sustaining the objections of the defendants to proposed testimony 
of the witness W. D. Stancil, who lives in the vicinity, to the effect 
that  the "general character and reputation of the dog in this com- 
munity as of June 26, 1962" was bad, he being known "as an ill- 
tempered dog." 

The evidence offered by the plaintiffs, in addition to that  relating 
to the nature and extent of Larry's injuries and the amount of med- 
ical, hospital, drug and nursing expenses incurred, may be sum- 
marized as follows: 

The collision occurred in a residential area a t  approximately 
6:50 p.m., 26 June 1962, a t  which hour i t  was daylight. Hannaford 
Road and Vest Mill Road intersect in a "T," Vest Mill Road being 
the top of the "T." Hannaford Road is 26 feet wide. There is erected 
upon i t  a stop sign 23 feet from the intersection. Looking south 
from the stop sign, one can see 500 to 700 feet down Vest Mill 
Road. Between this sign and the corner there was an ornamental 
brick wall and some shrubs, all about two feet high. 

Following the collision the Moore automobile was in the ditch 
on the east or far side of Vest Mill Road. There was a hole in the 
left side of the windshield. The rear of the automobile was a few 
feet past the north line of Hannaford Road, extended. Moore had 
been driving north on Vest Mill Road. Tire tracks leading to both 
rear wheels were visible upon the grass shoulder, the right track 
running upon the shoulder for 91 feet and the left track for 47 feet. 
The right and left tracks ran upon the shoulder for approximately 



N.C. ] SPRING TERM, 1966. 347 

68 feet and four feet, respectively, before reaching the south line of 
Hannaford Road, extended. The shoulder was four or five feet wide 
and was thickly grown with honeysuckle and grass. To the right of 
the shoulder was a drop-off and a wooded area. 

Moore was driving 30 to 35 miles an hour. His two small child- 
ren were with him. He  veered to the right in an effort to miss the 
bicycle, which did not stop but came straight across the intersection 
and struck the left door of the automobile near the windshield. Larry 
fell back upon the pavement, blood being found slightly south a n d  
east of the center of the intersection. 

The Felton's little dog, Corky, came from their yard as Lar ry  
passed on his bicycle and chased the bicycle a t  its rear wheel on its 
right (south) side. He  was just barking. There was no evidence to 
support the allegation in the complaint that he was growling and 
snapping a t  Larry. Larry looked back a t  the dog and kicked a t  him. 
It appeared that  Larry was intending to turn to the right a t  the 
intersection. He  increased his speed when the dog started to chase 
him. He  did not stop or change his speed as he went past the stop 
sign and into and across the intersection to the point of collision. A 
witness, approximately 125 feet from the point of the collision, did 
not hear a horn blow or an automobile skid. 

Corky "is just a little mutt," approximately a foot high. Prior to 
this occasion he had been observed to chase trucks, motorcycles or 
other vehicles moving with a loud noise along the street, running and 
barking behind the vehicle. Customarily, he was not penned or tied 
but stayed "pretty closeJ' to the two small Felton boys. He was never 
known to be vicious among children or to snap a t  or harm a child. 

The witness W. D. Stancil, who lived in the neighborhood, had 
observed Corky chasing his automobile on a few occasions and bark- 
ing a t  it. He had not seen Corky do anything with regard to other 
vehicles prior to this collision. Had this witness been permitted to 
answer counsel's question as to the "general character and reputa- 
tion of the dog in this community," he would have testified that  the 
dog's reputation was bad, that  he was known as an ill-tempered dog 
and that  on several occasions he had fought with the Stancil dog 
and other dogs in the neighborhood. 

Mr. and Mrs. Felton stated to Mr. and Mrs. Hall that  Corky 
had chased bicycles and cars before this occurrence. Both families 
live in this neighborhood. The plaintiffs offered no evidence to sup- 
port their allegation that  Mr. Felton was in his front yard a t  the 
time of this occurrence, or that  either of the Feltons knew that 
Corky was chasing Larry and the bicycle. 

Moore saw Larry as Larry was just approaching the intersec- 
tion. The dog was then about three or four feet behind the bicycle 
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and Aloore did not know whether he was chasing the bicycle or not. 
He  did not see the dog thereafter. He left the road to avoid the col- 
lision. Larry was pedalling the bicycle fast. After Moore left the 
road and went onto the shoulder Larry came straight into his car. 
All four wheels of the automobile were then off the pavement on 
the right side of the road. Moore did not sound his horn or slow 
down before reaching the intersection. He did not have time to apply 
his brakes. 

Deal, Hutchins and Minor for plaintiff appellants. 
Womble,  Carlyle, Sandridge & Rice by  Irving E.  Carlyle and 

Allan R .  Gitter for defendant appellee Will iam Moore. 
Hudson, Ferrell, Petree, Stockton, Stockton & Robinson by  R. 

M.  Stockton, Jr., and J .  Robert Elster for defendant appellees James 
D. Felton and wife, Katie H .  Felton. 

LAKE, J. The scene of this occurrence was in a residential area 
outside the limits of the city of Winston-Salem. Consequently, no 
city ordinance requiring dogs to be kept under restraint is involved. 
G.S. 106-381 provides that  "when an animal becomes vicious or a 
menace to the public health," its owner may not permit the animal 
to leave the premises on which i t  is kept unless i t  is on a leash and 
in the care of a responsible person. 

There is in this record no evidence that  the little dog, Corky, was 
either vicious or a menace to the public health. On the contrary, the 
evidence is that  he had never been known to snap a t  or bite a child 
or any other person. He stayed "pretty close" to the two small 
Felton boys. He was "just a little mutt" about a foot high. There 
was testimony that,  on occasion, he fought with other dogs in the 
neighborhood, apparently with success. Had the witness Stancil 
been permitted to testify as to Corky's reputation in the community, 
he would have said that  he saw Corky, on several occasions, fight- 
ing with his dog and other neighborhood dogs, and that on these 
occasions, when Mr. Stancil went out to break up the fight, Corky 
would tend to stand his ground and growl while the other dogs would 
spread out. Canine courage in a contest for the championship of the 
neighborhood, together with determination to remain in possession 
of the field of battle ('whence all but him had fled," is not evidence 
of a vicious character within the meaning of this statute. There js 
no evidence that  Corky ever indicated an intent to attack Mr. 
Stancil. 

The only other charge of misconduct brought against Corky, 
prior to the occasion in question, is that  he frequently dashed into 
the street to  bark a t  and pursue motorcycles, automobiles and other 
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noisy vehicles. Such a habit is not sufficient to justify classifying 
him as a "vicious" animal. I t  does not make him "a menace to the 
public health," though it considerably reduces his own life expect- 
ancy. In  State v. Smith, 156 N.C. 628, 72 S.E. 321, Walker, J., said, 
"A dog is like a man in one respect, a t  least - tha t  is, he will do 
wrong sometimes; but if the wrong is slight or trivial, he does not 
thereby forfeit his life." Earlier, Gaston, J. said, in Dodson v. Mock, 
20 N.C. 282: 

"That the plaintiff's dog on one occasion stole an egg, and 
afterwards snapped a t  the heel of the inan ~ ~ 1 1 0  had hotly pur- 
sued him flagrant delicto - tha t  on another occasion he barked 
a t  the Doctor's horse, and tha t  he was shrewdly suspected in 
early life to have worried a sheep -make up a very catalogue 
of offenses not very numerous nor of a very heinous character. 
If such deflections as these from strict propriety be sufficient 
to give a dog a bad name and kill him, the entire race of these 
faithful and useful animals might be rightfully extirpated." 

Since G.S. 106-381 does not apply and there is no city ordinance 
involved, the liability, if any, of the defendants Felton must be de- 
termined by the rule of the common law applicable to the owner or 
keeper of a dog. At  common law the presence of a dog, not vicious, 
on a street or highway is not wrongful. 4 Am. Jur.  2d, Animals, § 
115. In  Plumidies v. Smith, 222 N.C. 326, 22 S.E. 2d 713, the plain- 
tiff was a 12 year old boy who, while delivering newspapers, was 
bitten by the defendant's large Saint Bernard dog. Stacy, C.J., 
speaking for the Court, said: 

"To recover for injuries inflicted by a domestic animal, in 
an action like the present, two essential facts must be shown: 
(1) tha t  the animal was dangcrous, vicious, mischievous, or 
ferocious, or one termed in law as possessing a vicious propen- 
sity;  and (2) tha t  the owner or keeper knew or should have 
known of the animal's vicious propensity, character and habits." 

In  Hill v. illoseley, 220 N.C. 485, 17 S.E. 2d 676, the suit was 
brought for injuries sustained by a boy attacked by the defendant's 
vicious bull. Seawell, J., speaking for the Court, said: 

"The evidence of vicious propensity must be unequivocal. 
But  we are not required to explore the psychology of the bull 
-if he has any - to  determine whether his intentions are 
amiable or malicious. The propensity is vicious if i t  tends to 
harm, whether manifested in play or in anger, or in some out- 
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break of untrained nature which, from want of better under- 
standing, must remain unclassified." 

The word "mischievous" as used in this rule of the con~mon law 
does not connote a mere playful canine trickster. It connotes con- 
duct "producing or tending to produce mischief or harm; injurious; 
deleterious; hurtful." The Century Dictionary; Webster's New In- 
ternational Dictionary, Second Edition. See State v. Smith, supra; 
Spring Co. v. Edgar, 99 U.S. 645, 653. On the other hand, if the habit 
of the dog is one which is likely to cause injury, i t  is immaterial 
that  the dog was playing. Thus, where a large dog jumped up on an  
old man walking along a highway and knocked him to the ground, 
the owner, knowing of the dog's disposition to  such conduct, was held 
liable in Crowley v. Groonell, 73 Vt. 45, 50 Atl. 546. Similarly, in 
the days of horse drawn vehicles, there was obvious danger that  a 
dog running about the horse, barking ferociously and snapping and 
biting a t  the horse's legs, might cause the horse to run away and in- 
jure the occupants of the vehicle. See: Harris v. Fisher, 115 N.C. 
318, 20 S.E. 461; Schmid v. Humphrey, 48 Iowa 652; Brodericlc v. 
Higginson, 169 Mass. 482, 48 N.E. 269; Rnowles v. Mulder, 74 Mich. 
202, 41 N.W. 896; 4 Am. Jur. 2d, Animals, § 115; Annot., 11 A.L.R. 
270. 

The test of the liability of the owner of the dog is, therefore, not 
the motive of the dog but whether the owner should know from the 
dog's past conduct that  he is likely, if not restrained, to do an act 
from which a reasonable person, in the position of the owner, could 
foresee that  an injury to the person or property of another would be 
likely to result. That  is, the liability of the owner depends upon his 
negligence in failing to confine or restrain the dog. The size, nature 
and habits of the dog, known to the owner, are all circumstances to 
be taken into account in determining whether the owner was negli- 
gent. 

There is no evidence that  either Mr. or Mrs. Felton saw the dog 
run out after Larry's bicycle. There is no evidence that the dog 
came in contact with the bicycle or with Larry. There is no evidence 
that  he bit or snapped a t  Larry or a t  the bicycle, or attempted to 
do so. There is no evidence that  Larry, who lived in the neighbor- 
hood, was afraid of this dog. The evidence is that  prior to this ac- 
cident he was a normal boy nearly 15 years of age. It may not rea- 
sonably be inferred from the plaintiff's evidence that  Larry was 
frightened or contemplated an attack. The evidence is equally con- 
sistent with the view that  Larry was playing and enjoying the race. 
I n  this respect, the case differs from Ethridge v. Nicholson, 80 Ga. 
App. 693, 57 S.E. 2d 231. There, the plaintiff, a girl whose age does 
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not appear from the report, alleged in her complaint tha t  she was, 
while riding her bicycle, attacked by the defendant's "large, vicious 
German police dog," that  the dog was barking and indicating his 
intention to attack, bite and injure her and she, believing he tvould 
do so, gave her sole attention to him and ran into an obstruction in 
the street. The question arose on a demurrer to the complaint so that  
these allegations were taken to be true. Furthermore, there was, in 
tha t  case, an  ordinance in effect forbidding owners of dogs to allow 
them to run a t  large in the streets. The overruling of the demurrer 
by the Georgia Court is not authority for the proposition that,  upon 
the facts in the present case, the owners of this small dog shouId be 
held liable. 

Considering the size of the dog and his established lack of vic- 
iousness, we think his propensity for chasing automobiles and other 
noisy vehicles was not sufficient to cause a reasonable owner to ap- 
prehend injury to another unless the dog was confined to a pen or 
restrained by a leash. 

Upon a motion for judgment of nonsuit, the evidence must be 
taken in the light most favorable to the plaintiff and every reason- 
able inference of fact favorable to him must be drawn therefrom. 
Raper v. McCrory-McLellan Corp., 259 N.C. 199, 130 S.E. 2d 281. 
However, when so considered, the evidence in this case is not suffi- 
cient to support a finding of a "vicious propensity" on the part of 
the dog. 

There was no error in sustaining the objection to  the proposed 
testimony by the witness Stancil tha t  Corky had a bad reputation 
"as an ill-tempered dog." I n  an action of this nature the reputation 
of the animal is admissible as evidence that  the owner knew of its 
disposition and propensities. Hill v. Moseley, supra; Stansbury, 
North Carolina Evidence, 8 109. However, the proper foundation 
was not laid for the question as to the dog's reputation. The witness 
was not asked whether he knew tha t  reputation. The record shows 
that  if he had been so asked he ~vould h a i e  stated that  his testimony 
was based entirely upon his own observation of the dog's actions 
and not upon what anyone else said. This witness, as others, could 
properly testify as to what he had seen the dog do, but this is not 
evidence of the dog's reputation in the community. It is evidence of 
the dog's habits, disposition and character. H a d  the proposed testi- 
mony been received in evidence, i t  would simply have shown tha t  
the dog, in this witness' opinion, was ill-tempered because he fought 
with other dogs in the neighborhood. The witness would have testi- 
fied tha t  he had never heard of Corky's biting or snapping a t  any 
child. "Knowledge tha t  a dog is ferociously disposed toward other 
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animals is ordinarily not notice that  i t  will attack persons." 4 Am. 
Jur. 2d, Animals, 5 95. 

The plaintiff's evidence also fails to show negligence by the de- 
fendant Moore in the operation of his automobile. 

Moore was driving 35 miles per hour, which was not in excess 
of the maximum speed limit. He  was approaching a "T" intersection, 
proceeding along the top of the ('T." The intersection was protected 
by a stop sign on the other street. He  had his two children, two and 
three years of age, respectively, in the car with him. To bring his 
automobile to a sudden stop would seriously jeopardize their safety. 
He  saw a 14 year old boy riding a bicycle and a dog three or four 
feet behind the bicycle. There is nothing to suggest that  Moore 
should have known the dog was chasing the bicycle or that  the boy 
was afraid of it. The scene confronting Moore was consistent with 
that  of a normal 14 year old boy followed by his own dog. At that  
point there is nothing to indicate that Moore should have anticipated 
that  the boy on the bicycle would continue straight across the '(T" 
intersection without turning one way or the other into Vest Mill 
Road. When he observed the boy pedalling rapidly, Moore pulled 
his automobile entirely off the pavement onto the shoulder and the 
collision occurred when all four wheels of the Moore vehicle were 
off the pavement. The shoulder was approximately the width of the 
car. Had the bicycle not struck the car, i t  would certainly have 
gone across the shoulder, over the drop-off and into the wooded area 
beyond Vest Mill Road. We can only conjecture as to  what injuries 
Larry would have sustained in that  event. 

Had Larry turned to the left or to the right on Vest Mill Road, 
he would not have struck the Moore vehicle. Moore's failure to blow 
his horn after i t  became apparent that Larry would not turn in 
either direction could not have been a proximate cause of the col- 
lision for there was then not sufficient time for Larry to alter his 
course and avoid the collision. 

Moore was acting in an emergency not created by his own con- 
duct. I n  such a situation he is not required to exercise precautions 
which calm, detached hindsight suggests might have been taken. H e  
may not be held liable for failure to take those measures unless it  
can be said that  a reasonable man faced with a like emergency 
would have done so. Forgy v. Schwartz, 262 N.C. 185, 136 S.E. 2d 
668. As in the Forgy case, "The evidence fails to show that  an ordi- 
nary prudent person would have reacted more quickly or used better 
judgment under the same circumstances." 

Since the evidence of the plaintiffs fails to show actionable negli- 
gence by any of the defendants, we do not reach the question of 
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whether their evidence leads to the sole conclusion that the plaintiff 
Larry Sink, by his own negligence, contributed to his injuries. He  
has been grievously injured and the evidence indicates that these 
injuries are permanent in nature. However, the evidence does not 
disclose any basis for imposing upon any defendant liability for 
those injuries or for the resulting loss to his mother. Consequently, 
there was no error in granting the several motions for judgment of 
nonsuit. 

Affirmed. 

MOORE, J., not sitting. 

STATE v. VINCENT FURIO. 

(Filed 25 May, 1966.) 

1. Municipal Corporations § 4- 
A municipal corporation is a creature of the State and has only those 

governmental powers granted to it  by the Legislature, expressly or by 
necessary implication. G.S. 160-1. 

2. Municipal Corporations § 24- 
A municipal corporation has no inherent police powers. 

3. Same-- 
A municipal corporation has no power to extend the application of an 

ordinance to territory outside its corporate limits in the absence of a 
grant of such power by the General Assembly. 

4. S a m e  
A municipal ordinance prohibiting the construction and maintenance 

along any street or highway of any sign, billboard, motion picture screen 
or other structure upon which is depicted any nude or scmi-nude pictures 
or n-ords which are  vulgar, indecent or offensire to the public morals, does 
not purport to prohibit such act outside of its territorial limits. 

5. Municipal Corporations 3 34- 
In a prosecution of defendant for violation of a municipal ordinance by 

maintaining a motion picture screen upon which was projected pictures 
of nude and semi-nude men and women in such manner as  to be risible to 
the general pnblic along a street or highway, a warrant charging that de- 
fendant did the proscribed act within the city limits or within one mile 
thereof or within designated townships, is held insufficient to charge a 
violation of the ordinance, there being no showing that the ordinance was 
intended to apply beyond the territorial limits of the city, and the com- 
mission of the proscribed act outside of the municipal limits not being an 
offense under the ordinance. 
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6. Municipal Corporations § 27- 
An ordinance proscribing the display of obscene pictures or words in 

such manner as  to be risible to the general public using the streets or 
highways does not relate to the public safety but to the public morals. 

7. Municipal Corporations 24- 
An ordinance proscribing the display of obscene pictures or words in 

such manner as to be visible to the general public using the streets or 
highways undertakes to forbid acts not forbidden or permitted by G.S. 
14-189, G.S. 14-189.1, and G.S. 14189.2, and the General Statutes do not 
preempt the field so as to preclude municipal action in this respect. G.S. 
160-200(6) ( 7 ) .  

8. Criminal Law l- 
A criminal statute or ordinance must be sufficiently definite to apprize a 

citizen of common intelligence with reasonable precision what acts are  
forbidden or required, and if i t  fails to do so i t  may be void for uncer- 
tainty, vagueness or indefiniteness. 

9. Municipal Corporations 5 24; Indictment a n d  W a r r a n t  § 9- 
A municipal ordinance making it  unlawful for any person, firm, or 

corporation to construct or maintain along any street or highway, in such 
manner as  to be visible to the general public using such street or high- 
way, any sign, screen or other structure depicting nude or semi-nude pic- 
tures of men and women, or words which are  vulgar or indecent or offen- 
sive to the public morals, held void for indefiniteness as  to the locations 
within the purview of the ordinance and as  to the acts proscribed, and a 
warrant charging a violation of the ordinance is properly quashed on mo- 
tion. 

MOORE, J., not sitting. 

APPEAL by the State from McLawghlin, J., 27 September 1965 
Criminal Session of GUILFORD. 

The State appeals from the allowance by the superior court of 
the defendant's motions to quash two warrants issued by the Clerk 
of the Municipal Court of High Point purporting to charge the de- 
fendant with violation of City Ordinance 15-24.1 of the city of High 
Point on 18 March 1965 and 16 March 1965 respectively. The de- 
fendant was tried and found guilty on each charge in the municipal 
court and, in each case, was sentenced to confinement in the county 
jail for a period of 30 days, each sentence being suspended for 12 
months on condition that he not violate the said ordinance and that 
he pay a fine of $25.00 and costs. From each such judgment the de- 
fendant appealed to the superior court. I n  that court, prior to enter- 
ing a plea, he moved to quash the warrant in each case, which rno- 
tions were allowed. 

I t  is stipulated that the City Council of High Point in regular 
session 19 February 1965 adopted the ordinance in question, i t  
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having been originally designated Section 15-39 and later codified 
as Section 15-24.1, the pertinent portion of which reads as follows: 

"Sec. 15-24.1. Obscene Signs, Pictures, etc. 
"It shall be unlawful for any person, firm or corporation to 

construct or maintain along any street or highway, in such a 
manner as to be visible to the general public using such street 
or highway, any sign, billboard, motion picture screen or other 
structure upon which is printed, painted, projected, or displayed 
any nude, or semi-nude pictures or any pictures or words which 
are vulgar, indecent or offensive to the public morals." 

The pertinent portions of the affidavit upon which the warrant 
in the first case was issued read as follows: 

"S. T. Myers, being duly sworn, deposes and says that  Vin- 
cent Furio, on or about the 18 day of March, 1965, a t  and in 
the County aforesaid and within the City Limits of High Point, 
or within one mile of said City Limits, or within High Point, 
Deep River or Jamcstown Township, did willfully, wantonly, 
maliciously and unlawfully Did maintain a motion picture 
screen upon which was projected, nude & semi-nude pictures of 
men & women, in such a manner as to be visible to the general 
public, using U. S. Highway #29-A and Dogwood Drive 8: 
Crestwood Circle in High Point, N. C. in vio. of the City Ord. 
#15-39 of High Point, N. C." 

The affidavit upon which the warrant in the second case was is- 
sued is identical except as to the date of the alleged offense. Seven 
grounds for the allowance of the motion to quash are stated therein, 
these being, in summary: 

1. Each warrant violates Article I, Section 17, of the Constitu- 
tion of North Carolina; 

2. Each warrant is in violation of Amendments I and XIV to 
the Constitution of the United States; 

3. The ordinance is void for the reason that  the city of High 
Point had no authority to enact such an ordinance, the General As- 
sembly having preempted this field by the enactment of G.S. 14- 
189, 14-189.1, 14-189.2 and 14-190; 

4. The City Council of High Point had no authority to enact 
any type of censorship ordinance for the reason that  the sheriff of 
Guilford County is designated by G.S. 14-191 as the sole censor; 

5. Neither warrant charges an indictable offense in that  each 
fails to allege that  the pictures shown were obscene; 
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6. The ordinance is unconstitutional for that it sets forth "no 
reasonable or constitutional basis for the discrimination of the type 
of picture which may be shown on an outdoor theatre screen"; and 

7. The warrants failed to identify the particular pictures which 
were allegedly shown. 

Attorney General B w t o n  b y  S ta f f  Attorney Vanore for the State. 
Schoch, Schoch and Schoch for defendant appellee. 

LAKE, J. I t  will be noted that in each case the affidavit upon 
which the warrant was issued, and which is made a part of the 
warrant by reference, charges the defendant with maintaining a mo- 
tion picture screen "within the City Limits of High Point, or within 
one mile of said City Limits, or within High Point, Deep River, or 
Jamestown Township," in violation oi' the ordinance of the city of 
High Point. [Emphasis added.] 

An incorporated city or town is an agency created by the State. 
I t  has no governmental power or authority except such as has been 
granted to i t  by the Legislature, expressly or by necessary implica- 
tion from the powers expressly conferred. G.S. 160-1; State v. Byrd, 
259 N.C. 141, 130 S.E. 2d 55; Cox v .  Brown, 218 N.C. 350, 11 S.E. 
2d 152. It has no inherent police powers. State v .  Dannenberg, 150 
N.C. 799, 63 S.E. 946. 

While the Legislature may confer upon a municipal corporation 
the power to enact ordinances having effect in territory contiguous 
to the corporation, in the absence of the grant of such power a city 
or town may not, by its ordinance, prohibit acts outside its terri- 
torial limits or impose criminal liability therefor. Smith v. Winston- 
Salem, 247 N.C. 349, 100 S.E. 2d 835; Holmes v .  Fayetteville, 197 
N.C. 740, 150 S.E. 624; State v .  Eason, 114 N.C. 787, 19 S.E. 88. No 
grant of authority to the city of High Point to project beyond its 
territorial limits the effect of an ordinance such as that here in ques- 
tion has been brought to our attention. There is in the ordinance 
nothing to suggest that i t  was intended by the City Council to 
apply to acts beyond the city limits. Even if this ordinance be valid 
within the city, i t  cannot and does not forbid or make punishable 
anything done beyond the territorial limits of the city. 

The warrant does not charge the defendant, unequivocally, with 
the doing of the acts therein specified within the city. I t  charges 
that he did the act within the city limits, where it is a criminal 
offense, assuming the ordinance to be valid, or that he did the act 
outside the city, where i t  is not a criminal offense. This is not a 
matter of venue or of the jurisdiction of the Municipal Court of 
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High Point. The place a t  which the alleged act was committed, if it 
was done, determines its criminality or lack of criminality, assum- 
ing the validity of the ordinance. The warrant, therefore, on its face 
fails to charge the commission of a crime. 

Turning to the ordinance, itself, we cannot agree with the con- 
tention of the State that  the intent and purpose of the ordinance 
was to promote safety upon the btreets and highways by the elinli- 
nation of sights which might distract the attention of drivers of 
automobiles. The obvious intent of the ordinance was to protect the 
right of the people of the city and visitors thereto, to drive or walk 
along its streets, alone or with their fanlilies and friends, and to per- 
mit their children to  do so, without having flaunted in their faces 
language and pictures offensive to the sense of decency of any 
normal individual. The purpose of the ordinance is commendable 
but its terminology is not. 

On the other hand, we do not hold, as the defendant would have 
us do, tha t  the ordinance is void for the reason that  the General As- 
sembly has preempted this field by the enactment of G.S. 14-189, 
14-189.1, 14-189.2 and 14-190, or for the reason that  by the enact- 
ment of G.S. 14-191 the Sheriff of Guilford County is vested with 
the sole authority to determine what pictures or words may be dis- 
played within the county. A municipal corporation, being the crea- 
ture of the State, cannot forbid an  act which a statute, state-wide 
in its application, permits to be done. Staley v. Winston-Salem, 258 
N.C. 244, 128 S.E. 2d 604. Likewise, where the Legislature has en- 
acted a statute making an act a criminal offense, a city may not 
adopt an  ordinance dealing with the same conduct. State v. Dannen- 
berg, supra; State v. Langston, 88 N.C. 692. We do not interpret 
G.S. 14-189, 14-189.1 and 14-189.2 as granting state-wide permis- 
sion to publish or display all pictures and writings not therein for- 
bidden, or to construct or maintain a screen or other structure upon 
which pictures of nude or semi-nude persons are projected. Nor can 
i t  be fairly implied from these statutes tha t  the Legislature intended 
to  preempt the entire subject of obscene displays and publications 
so as to forbid a city to enact an ordinance, otherwise TT-ithin its au- 
thority, which forbids publications or displays neither forbidden 
nor permitted by these statutes. This ordinance undertakes to for- 
bid acts not forbidden or permitted by these statutes. 

G.S. 160-200(6) confers upon the city power '(to supervise, reg- 
ulate, or suppress, in the interest of public morals, public recrea- 
tions, amusements and entertainments, and to define, prohibit, abate 
or suppress all things detrimental to the health, morals, comfort, 
safety, convenience, and welfare of the people, and all nuisances and 
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causes thereof." The same section provides in clause (7) that  a city 
shall have power to  enact such ordinances as are "expedient for 
maintaining and promoting the peace, good government, and wel- 
fare of the city, and the morals and happiness of its citizens, and 
for the performance of all municipal lunctions." 

It is, however, well settled that  a statute, or an ordinance, may 
be void for the uncertainty, vagueness or indefiniteness of its pro- 
hibitions. State v. Coal Company, 210 K.C. 742, 188 S.E. 412; State 
v.  Morrison, 210 N.C. 117, 185 S.E. 674. I n  State v. Hales, 256 N.C. 
27, 122 S.E. 2d 768, Parker, J., now C.J., speaking for the Court, 
and quoting from Wharton's Criminal Law and Procedure, Vol. I, 
§ 18, said: 

"A criminal statute must be definite as to  the persons within 
the scope of the statute and the acts which are penalized. If i t  
is not definite, the due process clause of State Constitutions and 
of the Fifth and Fourteenth Amendments of the Federal Con- 
stitution, whichever is applicable, is violated. If the statute is 
so vague and uncertain that  a reasonable man would be com- 
pelled to speculate a t  his peril whether the statute permits or  
prohibits the act he contemplates committing, the statute is un- 
constitutional. The legislature, in the exercise of its power to  
declare what shall constitute a crime or punishable offense, 
must inform the citizen with reasonable precision what acts it 
intends to prohibit, so that  he may have a certain understand- 
able rule of conduct." 

I n  State v. Lowry and State v. Mallory, 263 N.C. 536, 139 S.E. 
2d 870, Moore, J., speaking for the Court, said: 

"[Alppellants quote a t  length from 14 Am. Jur., CriminaI 
Law, sec. 19, pp. 773-4, as follows: 

"'" * * A statute that  either forbids or requires the 
doing of an act in terms so vague that  men of common intelli- 
gence must guess as to its meaning and differ as to its applica- 
tion lacks the first essential of due process of law.' This is un- 
questionably a statement of sound principles." 

The warrant in this case does not charge the defendant with pro- 
jecting or causing to be projected, or permitting to be projected any 
picture. The charge against him is that he "did maintain a motion 
picture screen upon which was projected, nude and semi-nude pic- 
tures of men and women," in such a manner as to  be visible to the 
general public, using certain streets in High Point. As above noted, 
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i t  does not allege that  the screen, upon which the pictures were 
projected, was within the city limits. 

The ordinance in question presents many problems of construc- 
tion to  the court seeking to apply it  and to the person, firm or 
corporation seeking to determine what he or i t  may do without vio- 
lating its provisions. For example: Whcre must a sign, billboard, 
motion picture screen or other structure be located in order to be 
one constructed "along any street or highway"? If the screen, or 
other structure is visible to persons using the highway, but the pic- 
ture projected thereon is not, is the construction or maintenance of 
the screen forbidden by this ordinance? What constitutes maintain- 
ing a screen within the meaning of this ordinance? I s  the screen or 
other structure maintained by the lessor or by the lessee thereof or 
by both of them, within the meaning of this ordinance? Has one 
who "maintains" a moving picture screen, or other structure, vio- 
lated this statute if another person, without his knowledge or con- 
sent, projects, paints, or displays thereon pictures of nude or semi- 
nude persons? Does the prohibition against the display of semi- 
nude pictures apply to pictures not generally regarded as "vulgar, 
indecent or offensive," such as a billboard advertisement of bath- 
ing suits or a moving picture of a swimming meet? Does the ordi- 
nance forbid the posting upon a billboard of a New Year's greeting 
bearing the customary symbol of the new year? 

While it  is highly improbable that the "nude and semi-nude pic- 
tures of men and women," alleged in the warrant to have been pro- 
jected upon the screen, which is alleged to have been maintained 
by the defendant, would have been put by any normal person into 
the category of the innocent and inoffensive, the defendant may not 
be prosecuted for the violation of an ordinance so vague and in- 
definite as the one in question. 

The warrants mere properly quashed. 
Affirmed. 

MOORE, J., not sitting. 
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HUBERT MONTAGUE AND HARVEY MONTAGUE, D/B/A MONTAGUE 
BUILDING COMPANY v. C. T. WOMBLE. 

(Filed 25 May, 1966.) 

1. F'rauds, S ta tu te  of 8 6* 
An oral contract for the purchase and sale of realty is void in all ita 

parts under the statute of frauds and cannot constitute consideration for 
a check for part payment given by the purchaser without any notation 
thereon concerning the agreement. 

23. Bills a n d  Notes 5 17- Check f o r  initial payment under  parol  con- 
t rac t  to convey is  without  consideration when n o  property r igh ts  are 
conveyed. 

Plaintiffs instituted this action on a check issued by defendant, which 
check was dishonored by the bank for insufficient funds. Defendant al- 
leged that the check was given as  down payment on a parol contract to 
purchase realty, that plaintiffs had not conveyed any property to  defend- 
ant but had sold the realty to another, and plaintiffs' own evidence dis- 
closed that  plaintiffs had sold the locus to another, and they did not claim 
that they suffered any damages as  the result of the oral negotiations. 
Held: Plaintiffs' own evidence establishes want of consideration for the 
check, and the court should have sustained defendant's plea of want of 
consideration. 

MOORE, J., not sitting. 

APPEAL by defendant from Mallard, J., January 24, 1966 Civil 
Session, WAKE Superior Court. 

The plaintiffs in this action filed the following complaint: 

('1. That the plaintiffs are citizens and residents of the County 
of Wake, State of North Carolina. 
"11. That  the defendant is a citizen and resident of the County 
of Wake, State of North Carolina. 
"111. That  on or about September 21, 1964, the defendant 
executed and delivered to the plaintiffs, Hubert Montague and 
Harvey Montague, d/b/a Montague Building Company, a 
check in the sum of Five Thousand ($5,000.00) Dollars, said 
check being in exact words and figures as shown on Exhibit 'A' 
attached hereto. 
"IV. That said check was presented for payment and was re- 
turned for insufficient funds. 
('WHEREFORE, the plaintiffs demand judgment against the de- 
fendant in the sum of Five Thousand ($5,000.00) Dollars, to- 
gether with interest a t  the rate of six per cent per annum from 
September 21, 1964; for the costs of this action to be taxed by 
the Clerk; and for such other and further relief as to the Court 
may seem just and proper." 



N.C.] SPRING T E R M ,  1966. 361 

Attached to the complaint as an  exhibit mas the following: 

"Raleigh, N. C. Sept. 21, 1964 No. . . . . . . . . .  

P a y  to the Order of 
hlontague Building Co. $5,000.00 
Five Thousand . . . . . . . .  Dollars 
NORTH CAROLINA NATIOXAL BANK 
Raleigh, Korth Carolina C. T. Womble 

Down Payment on house 
05120025 043097385 0000500000" 

The defendant, by amended answer, admitted all the allega- 
tions of the complaint and by way of further answer, defense, and 
plea in bar, alleged: 

"1. Defendant denies that  he is indebted to plaintiffs in any  
amount whatsoever. The check referred to in the plaintiffs' 
Complaint shows on its face tha t  i t  was purported to be or rep- 
resent 'down payment on house.' Plaintiffs have not bargained, 
sold, granted, conveyed, leased or rented any house of any kind 
to defendant, nor has defendant purchased, leased or rented 
from plaintiffs any house of any kind, and that  no consideration 
of any kind to support said check has passed between plaintiffs 
and defendant, and that  said check is entirely without con- 
sideration of any kind. 
"2. Previous to the defendant's having given said check to  
plaintiffs, the plaintiff Harvey Rlontague had certain oral con- 
versations with defendant and defendant's wife as  to the sale 
of certain lands, tenements and hereditaments belonging to the 
plaintiffs and their respective wives under an estate by the en- 
tireties; all of said conversations and negotiations were oral 
and no written agreement, contract, note or memorandum thereof 
was ever signed or executed by defendant, and that,  in fact, de- 
fendant and his wife had not actually concluded or reached any 
agreement with plaintiffs as  to the sale and purchase of said 
property, nor had the plaintiffs reached any agreement with 
the defendant, nor had they or either of them signed or other- 
wise executed any written agreement, contract, note, or mem- 
orandum thereof to convey said lands to defendant. Since re- 
ceiving said check from defendant, plaintiffs have never tend- 
ered any instrument of conveyance of said property to defend- 
ant  or his wife, and plaintiffs have in fact conveyed their in- 
terest in said property to third parties; . .  ." 

One of the plaintiffs testified: "We never had any written agree- 
ment with the defendant or his wife as to the construction of the 
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house. It was completely oral. . . . I have never signed the deed. 
The other signatures on the deed have never been acknowledged by 
a notary public. I expected to hand the deed to Mr. Womble a t  the 
bank, but I expected the money first, the full amount of the purchase 
price. . . . We sold the house and no longer own it." 

At the conclusion of the evidence the defendant moved for non- 
suit and excepted to the court's refusal to grant the motion. The de- 
fendant tendered the following issues: 

"1. Was the check given by defendant to plaintiffs given for 
a valuable consideration? 
"2. If so, was there a failure of said consideration? 
"3. In  what amount, if any, is defendant indebted to plain- 
tiff s?" 

Over defendant's objection, the court tendered this issue: 

"1. What amount, if any, is the defendant C. T. Womble in- 
debted to the plaintiffs?" 

The court instructed the jury: 

"I also instruct you that  all the evidence tends to show that  
the defendant gave to the plaintiffs a check for $5,000.00, which 
check has not been paid and that i t  was given to the plaintiffs 
by the defendant as a down payment for a house and that  the 
plaintiffs were ready and willing t,o convey the property had the 
defendant paid the remainder of the purchase price." 

The jury answered the issue, 'L$5,000.00." From judgment for 
the plaintiffs in accordance with the verdict, the defendant appealed, 
assigning errors. 

Bailey, Dizon & Wooten by Wright T. Dixon, Jr., for p1ainti.f 
appellees. 

Crisp, Twiggs & Wells by Hugh A.  Wells for defendant appel- 
lant. 

HIGGINS, J. AS stated in the complaint, the cause of action 
rests solely on: (1) the execution and delivery of a check for $5,- 
000.00; and (2) the failure of the check to clear the bank when 
presented. The complaint does not allege the check was based on 
any valuable consideration, or in discharge of any debt or obliga- 
tion the defendant owed the plaintiffs. 

The defendant did not challenge the sufficiency of the complaint 
to state a cause of action in the Superior Court; nor does he do so 
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here. H e  does allege, however, ( 1 )  the check was without consid- 
eration; ( 2 )  tha t  he is not justly indebted to  the plaintiffs in any 
amount; ( 3 )  that  the parties carried on negotiations entirely in 
parol with respect to the purchase by the defendant of a lot on 
which a house was under construction. The defendant gave the 
check as an advance payment during the negotiations which failed 
to culminate in a binding contract in tha t  no written agreement or 
memorandum was executed or signed by either of the parties. The 
defendant never received any consideration whatever for the check. 
The plaintiffs have never conveyed the property or any property 
rights ~vliaterer to the defendant. In  fact, the plaintiffs have sold 
and conveyed the house and lot to another purchaser. This they 
admit. 

The plaintiffs' evidence in essence established the foregoing. The 
plaintiffs admit tha t  all negotiations were in parol; that  no contract 
or writing was ever signed by the defendant. They admit they have 
sold and conveyed the house to another. They do not claim they 
sold a t  a loss or tha t  they suffered any damage whatever as a result 
of their having negotiated orally with the defendant. 

I n  short, the plaintiffs ask the Court to order the check paid 
without ascertaining whether any part  of i t  is justly due. The plain- 
tiffs' own evidence established the defense tha t  the check was with- 
out consideration. It was not a gift. It was not a loan. It was not in 
payment of any legally binding obligation. It was given in antici- 
pation of what would be a credit on the purchase price of a house, 
the deal for which was never consummated. The contract and all its 
parts were void under the statute of frauds. Searcy v. Logan, 226 
N.C. 562, 39 S.E. 2d 593; Hodges v .  Stewart, 218 N.C. 290, 10 S.E. 
2d 723;  Czilp v. Love, 127 N.C. 457. 37 S.E. 476. The plaintiffs' 
own evidence established the defendant's plea in bar. The court 
should have sustained the plea. Instead, i t  rendered judgment for 
the plaintiffs for the full amount of the check based on a single issue 
which the jury answered for the plaintiffs under peren~ptory in- 
structions from the court. The judgment is 

Reversed. 

MOORE, J., not sitting. 



IN THE SUPREME COURT. 

MRS. MAUDE B. HICKS, PLAINTIFF-EMPLOYEE, V. GUILFORD COUNTY, 
EMPLOYER-DEFENDAXT ASD BITUMINOUS CASUALTY CORPORATION, 
DEFENDANT-CARRIER. 

(Filed 25 May, 1966.) 

1. Master a n d  Servant 8 47- 
A claimant under the Compensation Act must prove a s  a jurisdictional 

basis that the employeremployee relationship existed. 

2. Master and  Servant 5 9 3 -  
The findings and conclusion of the Industrial Commission with respect 

to the esistence of the employer-employee relationship are  not conclusive 
but are reriewnhle by the courts on appeal. 

3. Master a n d  Servant § 4 6  
The rule that the Workmen's Compensation Act must be liberally con- 

strued does not apply to the determination of the question of whether the 
relationship of the claimant to the person from whom compensation is  
claimed was one to which the Act applied. 

The Workmen's Compensation Act provides compensation to a n  em- 
ployee who sustains an injury by accident arising out of and in the course 
of his employment without regard to whether his injury is caused by 
negligence attributable to the employer, but the Act also deprives an em- 
ployee of certain rights which he had under the common law, and imposes 
limitations and restrictions as  well as  benefits. 

5. Master and Servant § 47- 
A clainiant under the Compensation Act must be an employee en- 

gaged in an employment under an appointment or contract of hire or ap- 
prenticeship, express or implied, and the coverage of the act extends to 
those whose employment is under the compulsion of legal process, but it  
is necessary that a claimant be an employee within the definition of the 
Act as a jurisdictional requirement. G.8. 97-2(2). 

6. Master a n d  Servant 49- 
A juror is not an employee of the county, and the Compensation Act 

does not apply to an injury sustained by a juror in the course of his or 
her service as such. 

MOORE, J., not sitting. 

APPEAL by defendants from Latham, S.J., 7 June 1965 Civil Ses- 
sion of GUILFORD. 

The plaintiff seeks to recover benefits under the North Carolina 
Workmen's Compensation Act for injuries sustained by her while 
serving as a petit juror a t  a term of the Superior Court of Guilford 
County. She was duly summoned to serve as a juror and, in re- 
sponse, presented herself a t  the courthouse when the term of the 
court began. She was selected as a member of the jury in a case 
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and, as such, sat and heard the evidence. The jury retired to the 
jury room and reached its verdict. Before the jury returned to the 
courtroon~ to report the verdict to the court, Mrs. Hicks went to 
the wash room. Upon leaving the wash room she missed a step a t  
the door, fell and sustained the injury from which her disability re- 
sulted. She was taken back into the courtroom with the rest of the 
jury to render the verdict. Thereupon she was discharged from fur- 
ther jury duty and sent to the hospital. 

The Hearing Commissioner found that  Guilford County is sub- 
ject to the Workmen's Compensation Act, that  Bituminous Casualty 
Corporation is its compensation insurance carrier and that  the plain- 
tiff sustained an injury by accident while serving as a juror for 
Guilford County. He  denied compensation for the reason that  the 
plaintiff was not an employee of the county within the meaning of 
the Workmen's Compensation Act. On appeal to the Full Commis- 
sion the order of the Hearing Commissioner was reversed, the plain- 
tiff was found to be an employee of the county within the meaning 
of the Act, she was found to have sustained an injury by accident 
arising out of and in the course of her employment, resulting in no 
permanent disability and in no temporary disability in excess of 
seven days. Consequently, the Full Commission ordered that the 
defendant pay medical and hospital expenses but did not award 
compensation for disability. From this order of the Full Commis- 
sion, the defendant appealed to the Superior Court. The Court over- 
ruled the exceptions of the defendant, thus affirming the order of the 
Full Commission. The defendant appealed from that  judgment to 
this Court. The sole question is whether a juror, regularly sum- 
moned and serving, is an employee of the county within the mean- 
ing of the North Carolina Workmen's Compensation Act. 

Dupree, Weaver, Horton, Coclcman & Alvis for defendant ap- 
pellants. 

George W. Gordon for plaintiff appellee. 

LAKE, J. A person who seeks to recover benefits under the 
Workmen's Compensation Act must prove that  he is a member of 
a class embraced in the Act. Richards v. Nationwide Homes, 263 
N.C. 295, 139 S.E. 2d 645. The Act applies only where the employer- 
employee relationship exists. Hayes v. Elon College, 224 N.C. 11, 29 
S.E. 2d 137. The question of whether this relationship existed a t  the 
time of the claimant's injury is jurisdictional and, therefore, the 
finding or conclusion of the Industrial Commission with respect 
thereto is not conclusive but is reviewable by the court on appeal. 
Askew v. Tire Co., 264 N.C. 168, 141 S.E. 2d 280. The Industrial 
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Commission has no jurisdiction to  apply the Act to a person not 
subject to its provisions. Richards v. Nationwide Homes, supra. 
The rule that  the provisions of the Act are to  be given a liberal con- 
struction does not apply to the determination of the question of 
whether the relationship of the claimant to the person from whom 
compensation is claimed was one to which the Act applied. Hayes 
v. Elon College, supra. 

Johnson, J .  said, in S'ause v. Equipment Co., 233 N.C. 88, 63 
S.E. 2d 173: 

"The philosophy which supports the Workmen's Compensa- 
tion Act is 'that the wear and tear of human beings in modern 
industry should be charged to the industry, just as the wear 
and tear of machinery has always been charged. And while such 
compensation is presumably charged to the industry, and con- 
sequently to the employer or owner of the industry, eventually 
i t  becomes a part of the fair money cost of the industrial 
product, to be paid for by the general public patronizing such 
products.' [Citations omitted.] However, i t  must be borne in 
mind that  the Act was never intended to provide the equivalent 
of general accident or health insurance." 

To  the same effect, see Taylor v. Twin City Club, 260 N.C. 435, 132 
S.E. 2d 865. 

The Workmen's Compensation Act provides compensation for 
an employee who sustains an injury by accident arising out of and 
in the course of his employment without regard to whether his in- 
jury was caused by negligence attributable to the employer, but the 
Act also deprives the employee of certain rights which he had a t  the 
common law. Lee v. American Enlca Corp., 212 N.C. 455, 193 S.E. 
809; G.S. 97-9; G.S. 97-10.1. Thus, one who is held to be within the 
coverage of the Act is subject to its limitations and restrictions as  
well as being eligible for benefits thereunder. 

G.S. 97-2 provides: 

"Definitions.-When used in this article, unless the context 
otherwise requires - * * * 

"(2) Employee.-The term 'employee' means every person 
engaged in an employment under any appointment or contract 
of hire or apprenticeship, express or implied, oral or written, 
* * * as relating to municipal corporations and political sub- 
divisions of the State, the term (employee' shall include all offi- 
cers and employees thereof, except such as are elected by the 
people * * *" 
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This definition adds nothing to the common law meaning of the 
term "employee." Hayes v. Elon College, supra. As was said by 
Stacy, C.J., in Hollowell v. Department of Conservation and De- 
velopment, 206 N.C. 206, 173 S.E. 603, "The sum of the whole matter 
is, that  before the provisions of the Workmen's Compensation Act 
are called into play, the relation of master and servant, or employer 
and employee, or some appointment, must exist, and this is the 
initial fact to be established." 

In Scott v. Lumber Co., 232 N.C. 162, 59 S.E. 2d 425, Ervin, J., 
speaking for the Court, said: 

"The question whether one employed to perform specified 
work for another is to  be regarded as an independent contrac- 
tor, or as an employee within the operation of the Workmen's 
Compensation Act is determined by the application of the 
ordinary common-law tests. * * * The test to be applied in 
determining whether the relationship of the parties under a 
contract for the performance of work is that  of employer and 
employee, or that  of employer and independent contractor is 
whether the party for whom the work is being done has the 
right to control the worker with respect to the manner or 
method of doing the work, as distinguished from the right 
merely to require certain definite results conforming to the 
contract. If the employer has the right of control, i t  is im- 
material whether he actually exercises it." 

It does not necessarily follow that  one who is not an independent 
contractor is an employee within the coverage of the Act. One per- 
forming work or rendering services may not fall into either cate- 
gory. Thus, a prisoner, who certainly is not an independent con- 
tractor, is not an employee as defined in G.S. 97-2(b), though pris- 
oners are now specifically brought within the Act to a limited extent 
by another provision of the statute. Lawson v. Highway Conzmis- 
sion, 248 N.C. 276, 103 S.E. 2d 366. 

One may be an employee, within the meaning of the Workmen's 
Compensation Act, though his employment is involuntary and un- 
der the compulsion of legal process. Thus, in Moore v. State, 200 
N.C. 300, 156 S.E. 2d 806, one deputized by a forest warden to as- 
sist him in subduing a forest fire, and injured by an accident in the 
process of rendering such service, was held entitled to compensation 
under the Act. Similarly, in Tomlinson v. ATorwood, 208 N.C. 716, 
182 S.E. 659, one deputized by a police officer to assist him in mak- 
ing an arrest was held entitled to compensation under the Act for 
injuries received in so doing. It will be observed that  in each of these 
situations the person, so called into the public service, was under the 
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direction and control of the officer, so deputizing him, as to  the man- 
ner in which his service was to be rendered. 

A closer analogy to the case of a juror is that  of a witness tes- 
tifying under subpoena. I n  Hollowell v. Department of Conserva- 
tion and Development, supra, i t  was held that  a witness is not an 
employee of the litigant, in whose behalf he testifies, so as to en- 
title him to compensation, under the Act, for injuries received in an  
assault upon him by the adverse litigant as the result of his testi- 
mony. 

Obviously, a juror is not subject to  direction and control of 
county officials as to the manner in which the juror discharges his 
duties, in the sense that  an employee in an industry is subject to di- 
rection by his employer. On the contrary, even the trial judge is 
expressly forbidden to convey to the jury in any manner a t  any 
stage of the trial his opinion as to  how the jury should determine a 
question of fact. G.S. 1-180; Galloway v. Lawrence, 266 N.C. 245, 
145 S.E. 2d 861; I n  Re Will of Bartlett, 235 N.C. 489, 70 S.E. 2d 
482. 

A juror is not appointed by the county commissioners or by any 
county official. His name is drawn from the box without regard to 
the relative qualifications of those whose names are rightly in the 
box. State v. Speller, 229 N.C. 67, 47 S.E. 2d 537. He is then sub- 
ject to peremptory challenge, as well as to challenge for cause, by 
either party to litigation. His services, if he is accepted and em- 
paneled to t ry the issues in an action, are not obtained or defined 
by a contract of hire between him and the county. There are no 
negotiations between him and the county, express or implied, for 
those services. He  is not a public officer, an independent contractor 
or an employee. He is a juror. "He is neither appointed nor elected 
to his position of duty." Territory v. Hopt, 3 Utah 396, 4 P. 250. 

This Court has not previously ruled upon this question. See 
Cole v. Guilford County, 259 N.C. 724, 131 S.E. 2d 308. The excel- 
lent briefs of counsel have called to our attention only four de- 
cisions by courts of other jurisdictions in which i t  has been discussed. 
Our research has revealed no other authority bearing directly upon 
it. In  Ohio i t  has been held that  a juror is within the coverage of the 
Workmen's Compensation Act of that state. Industrial Commis- 
sion v. Rogers, 122 Oh. St. 134, 171 N.E. 35, 70 A.L.R. 1244. The 
courts of Colorado and New Mexico have reached the opposite con- 
clusion as to the statutes of those states. Board of Comr's of Eagle 
County v. Evans, 99 Colo. 83, 60 P. 2d 225; Seward v. County of 
Bernalillo, 61 N.M. 52, 294 Y .  2d 625. I n  Jochen v.  County of Sag- 
inaw, 363 Mich. 648, 110 N.W. 2d 780, the claim of a juror for 
compensation under the Michigan statute was denied. However, 
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three judges reached that  result on the ground tha t  the accident 
occurred before the claimant was accepted as qualified for service 
as a juror and so she was not, a t  the time of her injury, in the 
service of the county, and refused to determine the status of one ac- 
cepted and empaneled. Three of thc justices were of the opinion 
that  the claim should be denied because "the ordinary incidents 
pertaining to the relationship of employer and employee are not 
present" and, consequently, the juror was not an employee within 
the meaning of the Michigan Act. Two just~ces dissented. 

Since in this jurisdiction a juror is not an employee, the North 
Carolina Workmen's Compensation Act does not apply to an injury 
sustained by a juror in the course of his or her service as such. 
Consequently, the Industrial Commission was without jurisdiction 
in this matter. The judgment of the superior court is, therefore, re- 
versed, and the award of the Industrial commission is vacated. 

Reversed. 

MOORE, J., not sitting. 

STATE HIGHWAY COMMISSION v. KATHERINE McDOWELL PHILLIPS, 
AND HUSBAND, PARICER PHILLIPS, AND JOHN M. McDOWELL. 

(Filed 25 May, 1966.) 

1. Highways 5 11- 
A section of an abandoned highway which remains open and in general 

use as  a means of ingress and egress from contiguous property to a State 
highway is a neighborhood public road, G.S. 136-67, and a stipulation that 
the landowners' access to a public highway was solely by such abandoned 
highway is not a stipulation that their property did not abut a public 
road. 

2. Eminent  Domain 55 2, 6- 
Where a landowner's access to a public highway over a section of 

abandoned highway is cut-off by the construction of a limited access high- 
way across a portion of their land, leaving no access from the property 
to a public highway, the deprivation of access affects the ralue of the 
property and the landowner is entitled to introduce evidence of such de- 
privation of access as  an element of damages. 

3. Trial 8 6- 

Where the trial court states as  a conclusion of fact a matter not sup- 
ported by the facts stipulated and states such conclusions as  a stipulation 
of the parties, the parties are not bound thereby. 
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4. Eminent  Domain § 8- 
In proceedings to assess compensation for a taking under the power of 

eminent domain, thc parties are entitled to introduce evidence of all ele- 
ments affecting the value of the property taken without allegation of 
specific elements of damage, and therefore the landowners, even in the 
absence of specific allegation, are entitled to introduce evidence of damage 
to their remaining lands resulting from the diversion of surface waters as 
a result of the use to which the land taken is put. 

MOORE, J., not sitting. 

APPEAL by defendants from GambilL, J., 1 November Civil Ses- 
sion 1965 of RANDOLPH. 

This is an action instituted pursuant to the provisions of G.S., 
Ch. 136, Article 9, to appropriate a portion of the property of the 
defendants for highway purposes. 

The defendants were the owners of a 100-acre tract of land lying 
within 1% miles of the corporate limits of Asheboro, K. C., and 
within % mile of a railroad and within 1/2 mile of an industrial park. 
The Town of Asheboro is to the south or southeast of this tract of 
land. The plaintiff has constructed a 4-lane limited access by-pass 
for state highway 220 around Asheboro, thereby closing defendants' 
only alleged access road to the tract of land involved. 

The defendants sought to show that  prior to the taking and con- 
struction of this by-pass, the defendants had access to this 100-acre 
tract of land over a road leading from a public highway to the de- 
fendants' tract of land. The court below sustained the objections of 
the plaintiff to the admission of any evidence tending to show the 
existence of such a road. The evidence, if i t  had been admitted, 
would have tended to show that  this access road was a part of an  
abandoned public road which ran across a portion of defendants' 
100-acre tract of land and the lands of an adjoining landowner to 
the south of the defendants' premises, and that  the adjoining land- 
owner, these defendants and others had used this portion of the 
abandoned road as a way of ingress and egress to and from their 
respective premises to a State-maintained highway for the past 25 
or 30 years. 

The plaintiff took only 1.25 acres of defendants' land in the form 
of a triangle a t  the southeastern corner of defendants' premises. The 
eastern end of the triangle is 117.60 feet wide, and the apex of the 
triangle is 929.09 feet west from the base. The by-pass has been 
constructed across the alleged access road on the premises taken 
from these defendants, leaving them without any public or private 
way from their present tract of land, consisting of 98.75 acres, lying 
to  the north of the non-access highway, to any public road south of 
the non-access highway. 
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Likewise, according to the evidence disclosed on the record, since 
the construction of this by-pass on, along, or near the southern part 
of defendants' original 100-acre tract of land, these defendants now 
have no access over any private or neighborhood road which leads 
to a public road north of this non-access highway. 

From a verdict which defendants considered inadequate, they 
appeal, assigning error. 

Attorney General Bruton, Deputy  Attorney General Lewis, Trial 
Attorney Harris, and Staff Attorney Costen for p1ainti.f. 

H .  Wade  Yates for defendants. 

DENNY: E.J. We think it  is apparent from the record that  the 
court below excluded the defendants' evidence with respect to the 
existence of a road a t  the time of the taking, over which these de- 
fendants had access to their premises, because the access road, if 
any, was not a State-maintained public highway. 

After the court had sustained the plaintiff's objection to the de- 
fendants' proffered evidence with respect to the existence of a road 
which was, according to the defendants' proffered evidence, in ex- 
istence a t  the time of the taking, the court, among other things, dic- 
tated for the record: "* " * (A)s I understand the law and in this 
case, * " * this property does not abut a public road, that is 
agreed and stipulated; that  prior to the taking there was no public 
road abutting " * * this property * * *." 

We think i t  was error to exclude defendants' evidence in this 
respect. It is a matter of common knowledge that  hundreds of farms 
in North Carolina are not served by a public highway. Even so, ac- 
cess to the nearest public highway over a private or neighborhood 
road serves substantially the same purpose as would a public high- 
way. To completely cut off one's access over a private way or neigh- 
borhood road to the nearest public road, without providing other rea- 
sonable access to a public road, may diminish the value of the land 
involved to the same extent as if access was denied to a public 
highway abutting the premises. 

G.S. 136-67 provides in pertinent part as follows: "All those por- 
tions of the public road system of the state which " * * have 
been abandoned by the State Highway Con~mission, but which re- 
main open and in general use as a necessary means of ingress to and 
egress from the dwelling house of one or more families * * * are 
* * * neighborhood public roads." See Woody v. Barnett, 235 
N.C. 73, 68 S.E. 2d 810. 

The case of Snow v. Highway Commission, 262 N.C. 169, 136 
S.E. 2d 678, involved an abandoned area of U.S. Highway 52. The 
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plaintiff's property abutted on the abandoned portion of the high- 
way. The defendant closed the eastern end of the abandoned por- 
tion of the road and denied the plaintiff access to the new 4-lane 
non-access highway, but provided a modern clover-leaf system of 
access to  the new limited access highway a t  a point approximately 
2,000 feet west of plaintiff's residence. We held the denial of access 
to the new highway a t  the eastern end of the abandoned portion of 
the old highway was not compensable. 

Likewise in Woflord v.  Highwag Commission, 263 N.C. 677, 140 
S.E. 2d 376, a limited access highway was built across a municipal 
street which placed the owners of property abutting the street in a 
cul-de-sac and deprived them of access to one end of the street. 
Since there was no taking of property and they had reasonable ac- 
cess to the other streets in the city, t,he property owners in the cul- 
de-sac were held not to be entitled to compensation. 

These cases are factually distinguishable from the instant case, 
where the only access was closed by the construction of the highway 
involved and no other access was available or provided. 

There is no contention that  the plaintiff did not have the right 
to close the defendants' way of ingress to and egress from the de- 
fendants' premises. The only question involved is whether or not 
such closing does or does not constitute an element of damages that 
may be considered by the jury in arriving a t  the value of the prop- 
erty involved before and after the taking. 

I n  Snow v .  Highway Commission, supra, this Court quoted with 
approval from the opinion of the Supreme Court of Iowa in Warren 
v .  Iowa State Highway Commission, 250 Iowa 473, 93 N.W. 2d 60, 
as follows: 

L (  (* * * upon careful analysis of the cases the true rule 
appears with reasonable certainty. It is that  one whose right 
of access from his property to an abutting highway is cut off 
or substantially interferred with by the vacation or closing of 
the road has a special property which entitles him to damages. 
But if his access is not so terminated or obstructed, if he has the 
same access to the highway as he did before the closing, his 
damage is not special, but is of the same kind, although it may 
be greater in degree, as that  of the general public, and he has 
lost no property right for which lie is entitled to compensation.' " 

In  the case of Kirkman v .  Highway Commission, 257 N.C. 428, 
126 S.E. 2d 107, the action was instituted to recover just compensa- 
tion for the taking of plaintiff's private access to U. S. Highway 421 
and for damages caused to the remainder of plaintiff's property by 
reason of the taking. The plaintiff owned a motel on old U. S. 421 
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near Kernersville and had previously sold the defendant certain 
land needed in connection with the construction of new 421, reserv- 
ing access to the new highway when constructed. Later, defendant 
took over and closed plaintiff's access to the new highway. The jury 
assessed damages as a result thereof a t  $24,000. On appeal to this 
Court we upheld the verdict, and Sharp, J . ,  speaking for the Court, 
said : 

"Loss of profits or injury to a growing business conducted 
on property or connected therewith are not elements of recover- 
able damages in an award for the taking under the power of 
eminent domain. Pemberton v. Greensboro, 208 N.C. 466, 181 
S.E. 258. However, when the taking renders the remaining land 
unfit or less valuable for any use to which i t  is adaptcd, that  
fact is a proper item to be considered in determining whether 
the taking has diminished the value of the land itself. If it is 
found to do so, the diminution is a proper item for inclusion in 
the award. The condemner is not required to  pay compensation 
for a loss of business but only for the diminished value of land 
which results from the taking. When rental property is con- 
demned the owner may not recover for lost rents, but rental 
value of property is competent upon the question of the fair 
market value of the property a t  the time of the taking." 

The defendants not only assign as error the refusal of the court 
below to admit their testimony with respect to the existence of an 
acceqs road a t  the time of the taking, but also excepted to and as- 
sign as error the statement of the court to the effect tha t  i t  ~ v a s  stip- 
ulated that prior to the taking there was no public road abutting 
this property. The defendants contend tha t  no such stipulation was 
ever made. There are numerous stipulations in the record. However, 
we have been unable to find one in accord with the court's statement 
dictated for the record and pursuant to which the jury was in- 
structed as follows: "NOW, ladies and gentlemen of the jury, you 
will recall and i t  was stipulated and agreed that  there was no access 
or was no road or public road on this property a t  the time this 
property was taken," to which defendants excepted, and assign as  
error. 

In  our opinion the defendants are entitled to a new trial, and i t  
is so ordered. 

There are other assignments of error which in our opinion are 
not without merit. Even so, they may not recur in another hearing 
and we deem i t  unnecessary to discuss them. 

There is another matter which occurred in connection with the 
trial below which in our opinion merits our attention. I n  a pretrial 
conference in this case the defendants advised the trial judge that 
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they proposed to offer evidence as to water damages to the property 
referred to in the complaint and answer by diversion of the natural 
flow of water. Plaintiff's counsel objected. The court held that  such 
evidence could not be admitted a t  the trial because such element of 
damage had not been pleaded in the answer. 

Plaintiff's counsel contend here that  defendants' counsel did not 
except to the ruling, and therefore the defendants are not entitled 
to  have this ruling considered. It will be noted that  the pretrial order 
of the court, while dated on 5 November 1965, the date the final 
judgment was signed, was not filed by the trial judge until 9 No- 
vember 1965. 

The ruling was so palpably erroneous we desire to call attention 
to certain of our decisions bearing on this identical point. 

I n  the case of Gallimore v. Highway Commission, 241 N.C. 350, 
85 S.E. 2d 392, the petitioners alleged in separately numbered para- 
graphs 14 elements or items of damage to their property. All, or sub- 
stantially all, of these allegations were stricken before triaI. Upon 
appeal to this Court, Bobbitt, J., speaking for the Court, said: 

" 'Any evidence which aids the jury in fixing a fair market 
value of the land, and its diminution by the burden put upon 
it ,  is relevant and should be heard; any evidence which does not 
measure up to this standard is calculated to confuse the minds 
of the jury, and should be excluded. This is as far as we can 
safely go in the present state of the case.' Abernathy v. R. R., 
supra (150 N.C. 97, 69 S.E. 180). 

"Since the petitioners, without setting forth in their peti- 
tion the specific elements they contend caused a dimunition in 
fair market value, may offer evidence within the rule quoted 
in the preceding paragraph, they are in no way prejudiced by 
the ruling of Judge Fountain. Neither G.S. 136-19 nor G.S. 40- 
12, nor any decision to which our attention has been called, re- 
quires such particularization as a prerequisite to the introduc- 
tion of relevant evidence. The petitioners may offer all com- 
petent evidence relevant to the issue to the same extent as if 
the stricken allegations were now in the petition." 

I n  condemnation proceedings our decisions are to the effect that  
damages are to be awarded to compensate for loss sustained by the 
landowner. Gallimore v. Highway Commission, supra. "The com- 
pensation must be full and complete and include everything which 
affects the value of the property and in relation to the entire prop- 
erty affected." Abernathy v. R. R., 150 N.C. 97, 69 S.E. 180. 

New trial. 

~ ~ O O R E ,  J., not sitting. 
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J U L I A  SCARBOROUGH NICHOLSON, PIAIKT~F,  V. J O S E P H  LdTVREIiGE 
DEAN, DEFENDAKT AND J O H N  CLAYTON SMITH,  EXECUTOR OF THE 
E S ~ A ~ E  OF HARTTVELL VICK SCARBOROUGH, SDDITIOKAL DEFESDANT. 

(Filed 25 May, 1966.) 

1. Automobiles fj 46.1- Adjudication t h a t  original defendant was not  
guilty of actionable negligence held t o  preclude additional defend- 
ant's cross-action. 

Where, in a passenger's action against the other driver involved in the 
collision, the pcrsonal representative of plaintiff's driver is joined as an 
additional defendant, and the additional defendant's cross-action for con- 
tribution is based upon identical allegations with respect to the original 
defendant's alleged negligence, and the court instructs the jury that a 
negative answer to the first issue as  to the original defendant's negligence 
would terminate the case, held, a negative finding by the jury on the first 
issue adjudicates that the intestate of the additional defendant was not 
injured by the negligence of the original defendant, and the rerdict sup- 
ports judgment that there should be no recovery on the cross-action not- 
withstanding the absence of an answer to that specific issue. 

2. Trial 9 4% 
A verdict should be liberally construed in the light of the pleadings, evi- 

dence and charge of the court, and when, so construed, i t  supports the 
judgment, the judgment will not be disturbed. 

MOORE, J., not sitting. 

APPEAL by additional defendant from Riddle, J., October 18, 
1965, Assigned Civil Session of WAKE. 

On April 6, 1964, about 3:25 p.m., a t  the intersection of Glen- 
wood Avenue and St. Mary's Street in Raleigh, there was a collision 
between a Rambler car operated by Hartwell Vick Scarborough 
(Scarborough) and a Dodge station wagon operated by Joseph 
Lawrence Dean (Dean).  In  approaching the intersection, the Ram- 
bler car was proceeding in an easterly direction on St. Mary's Street 
and the Dodge was proceeding in a southerly direction on Glenwood. 
Traffic a t  said intersection was controlled by automatic signal lights 
erected in accordance with a Raleigh ordinance. 

As a result of said collision, plaintiff, a passenger in the Rambler, 
and Scarborough, the operator thereof, sustained personal injuries. 
Scarborough died April 17, 1964. 

Plaintiff instituted this civil action to recover damages from 
Dean, original defendant, alleging Dean's negligence proximately 
caused the collision and plaintiff's injuries. Answering, Dean denicd 
negligence and alleged, if he were adjudged actionably negligent in 
respect of plaintiff's injuries, Scarborough also was actionably neg- 
ligent in respect thereof and in such event he was entitled to contri- 
bution from Scarborough's estate. On Dean's motion, John Clayton 
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Smith, Executor of the estate of Scarborough (Smith, Executor), 
was joined as (additional) defendant in respect of Dean's cross ac- 
tion for contribution as provided in G.S. 1-240. 

Smith, Executor, answering Dean's cross complaint for contribu- 
tion, denied the essential allegations thereof. I n  addition, he alleged 
a cause of action against Dean, alleging Dean's actionable negli- 
gence was the sole proximate cause of the collision and of Scar- 
borough's injuries and death. 

The evidence tending to support the allegations of plaintiff and 
of Smith, Executor, appears in the record under the heading, "AD- 
DITIONAL DEFENDANT SMITH'S EVIDENCE." It includes plaintiff's per- 
sonal testimony. Evidence was offered by Dean tending to support 
his allegations to the effect the collision was not caused by any ac- 
tionable negligence on his part. 

Evidence favorable to plaintiff and to Smith, Executor, tended 
to show Scarborough had the green light when he entered the inter- 
section and that  the Dodge entered the intersection when the red 
light confronted Dean. Evidence favorable to Dean tended to show 
Scarborough entered the intersection when confronted by the red 
light and that the Dodge entered the intersection shortly after the 
light confronting Dean had changed from green to yellow (caution). 
The evidence relevant to  this main factual controversy was in sharp 
conflict. 

The court submitted the following issues: "1. Was the plaintiff 
injured by the negligence of the defendant Joseph Lawrence Dean, 
as alleged in the complaint? 2. What amount of damages, if any, 
is plaintiff entitled to recover of the defendant Joseph Lawrence 
Dean? 3. Was the plaintiff injured by the negligence of the de- 
ceased Hartwell Vick Scarborough, as alleged in cross action of the 
defendant Joseph Lawrence Dean? 4. Was the deceased Hartwell 
Vick Scarborough injured and killed as a result of the negligence 
of the defendant Joseph Lawrence Dean, as alleged in the counter- 
claim of John Clayton Smith, Executor? 5. What amount of dam- 
ages, if any, is the estate of Hartwell Vick Scarborough entitled to 
recover of the defendant Joseph Lawrence Dean?'' 

The jury answered the first issue, "No," and did not answer any 
other issue. 

Based on said verdict, the court entered judgment as follows: 
'WOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the 
plaintiff have and recover nothing of defendant Joseph Lawrence 
Dean and that  John Clayton Smith, Executor of the estate of Hart- 
well Vick Scarborough, have and recover nothing of defendant Jo- 
seph Lawrence Dean; that the costs of this action be taxed against 
plaintiff by the Clerk." Smith, Executor, excepted and appealed. 



N.C.] SPRING TERRI, 1966. 377 

Crisp, Twiggs & Wells for additional defendant, appellant. 
Teague, Johnson & Patterson for original defendant, appellee. 

BOBBITT, J. Smith, Executor, is the appellant. Plaintiff did not 
appeal. 

The court instructed the jury: ('If you answer the first issue, 
'No,' then that  ends the lawsuit." Appellant assigns as error the 
quoted instruction. Appellant also assigns as error (a)  the accept- 
ance of the verdict and (b)  the portion of the judgment denying 
his right to recover from Dean. These assignments, relating to the. 
failure of the jury to answer the fourth issue, will be considered ta-- 
gether. 

Plaintiff, in her action to recover for personal injuries, and ap- 
pellant, in his action to recover for Scarborough's injuries and death, 
assert, as the sole basis therefor, injuries resulting from said col- 
lision. Dean's answer admitted '(plaintiff sustained certain injuries 
in the collision complained of." Under appellant's allegations, Scar- 
borough's injuries resulted from the identical collision. 

Plaintiff, in her complaint, and appellant, in his complaint, al- 
leged the collision was caused by the actionable negligence of Dean. 
The specifications of the alleged negligence of Dean in the two com- 
plaints are identical. The right of plaintiff and of appellant to re- 
cover from Dean was determinable by the same factual considera- 
tions and legal principles except that  plaintiff's right to recover 
would not be affected by Scarborough's negligence, if any. I n  view 
of the identity in pleadings and evidence, the court properly ex- 
plained to the jury in substance that  both plaintiff and appellant 
were entitled to recover from Dean if the collision was caused solely 
by the negligence of Dean. This specific instruction was given: "If 
you answer the first issue, 'Yes,' and the third issue, 'No,' you answer 
the fourth issue, 'Yes,' and proceed to the damage issue-fifth issue." 

The answer, '(No," to the first issue necessarily includes a finding 
that the collision was not caused by the negligence of Dean as al- 
leged in the complaint. This finding, considered with the pleadings 
and evidence, establishes that the collision resulting in Sca rbo r~ugh '~  
injuries and death was not caused by the negligence of Dean as al- 
leged in appellant's complaint against Dean. Since this was the legal 
effect of the jury's answer, "NO," to the first issue, the failure of 
the court, or of the jury in compliance with a direction from the 
court, to write in the answer, "No," to the fourth issue was not 
prejudicial to appellant. The legal effect of the jury's answer, "No," 
to the first issue is determinative. 

"It is well settled that  a verdict should be liberally and favor- 
ably construed with a view of sustaining it, if possible, and in as- 
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certaining its meaning resort may be had to the pleadings, the evi- 
dence and the charge of the court." Guy v. Gould, 202 N.C. 727, 164 
S.E. 120; Widenhouse v. Yow, 258 K.C. 599, 605, 129 S.E. 2d 306, 
and cases cited. When the verdict herein is so construed, we are of 
opinion, and so hold, the answer, "No," to the first issue established 
that  neither plaintiff nor appellant was entitled to recover from 
Dean. The quoted instruction advised the jury in substance this 
would be the legal effect of answering the first issue, "No." For the 
reasons stated, the verdict supports the judgment. 

The remaining assignments of error discussed in appellant's brief 
relate to the charge. These assignments and the (purported) excep- 
tions on which they are based do not comply with statutory require- 
ments as to exceptions (G.S. 1-282; Rawls v. h p t o n ,  193 N.C. 428, 
137 S.E. 175) or with Rules 19(3) and 21 (Rules of Practice in the 
Supreme Court, 254 N.C. 783 et seq.). Even so, we have considered 
these assignments. Suffice to  say, none discloses error considered of 
such prejudicial nature as to  warrant a new trial. 

No error. 

MOORE, J., not sitting. 

MARY A. SAYLAND, INCOMPETENT, BY AND THROUGH HEB GUARDIAN, L. P. 
McLENDON, JR., v. MARVIN A. SAYLAND. 

(Filed 25 May, 1966.) 

I. Divorce a n d  Alimony Q 1 9 ;  Husband a n d  Wife Q 11- 
Where the court adopts provisions of a deed of separation and decrees 

that the husband make payments of alimony in accordance therewith, the 
provisions for alimony are under order of the court, which order may be 
modified for change of conditions. 

2. Divorce a n d  Alimony § 10- 

Alimony under G.S. 50-16 is "a reasonable subsistence," which must be 
measured by the needs of the wife and by the ability of the husband to 
pay, and the duty to pay alimony may not be avoided merely because it 
has become burdensome or because the husband has remarried and volun- 
tarily assumed additional obligations, or the fact that the wife has p rop  
erty or means of her own; nevertheless, the earnings and means of the 
wife are matters to be considered, and the statute does not contemplate 
that the husband should make payments which tend only to increase the 
estate of the estranged wife. 
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3. Divorce a n d  Alimony 5 19- 
A decree for payment of alimony under G.S. 50-16 may not be modified 

except for a change of condition. However, any considerable change in 
the health or iinancial condition of the parties mill warrant an application 
for modification of the decree, including termination of the award abso- 
lutely. 

4. Divorce a n d  Alimony 5 1- 
The amount of alimony to be paid the wife under G.S. 50-16 rests in the 

sound discretion of the trial court, and its order will not be disturbed in 
the absence of abuse of discretion. 

5. Divorce and  Alimony 5 19; Appeal a n d  E r r o r  8 4 6 -  
Where it  cannot be ascertained from the record whether the court de- 

nied motion for modification of a decree for alimony in the exercise of the 
court's discretion or whether the court denied the motion because of a 
misapprehension of the applicable law, the judgment mill be vacated and 
the cause remanded. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 

APPEAL by defendant, movant, from Shaw, J., March 15, 1965 
Mixed Session of GUILFORD, docketed in the Supreme Court as Case 
No. 683 and argued a t  the Fall Term 1965. 

Motion in the cause by defendant that  he be relieved of the ob- 
ligation imposed by judgment entered in 1954 to pay alimony to 
plaintiff, Mary A. Sayland. 

The facts are not in dispute: Defendant and Mary A. Sayland 
were married in September 1933. They lived together as husband 
and wife until June 12, 1951, when they entered into a deed of sepa- 
ration. Defendant conveyed to his wife the house he was buying in 
Greensboro, together with all its furnishings, gave her one of their 
two automobiles, and agreed to pay her $40.00 per week for two 
years. At that  time, Mrs. Sayland had $15,000.00 in government 
bonds which she had acquired by inheritance. On July 3, 1953, she 
was adjudged to be incompetent. L. P. McLendon, Jr., was appointed 
her guardian, and she was committed to the State's hospital for the 
mentally ill a t  Butner, where she still remains totally incompetent. 
The prognosis is that  she will not improve within the foreseeable 
future. The cost of her care and maintenance a t  the hospital is 
$75.00 a month. 

The guardian of Mary A. Sayland instituted this action in her 
behalf on July 8, 1953, for alimony without divorce. At  the Febru- 
ary 1954 Term, the parties agreed upon a settlement of all matters 
in controversy between them. In  accordance with their agreement 
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the presiding judge, by consent, "ordered, adjudged and decreed," 
inter alia, that  beginning on February 17, 1954, and on each Wed- 
nesday thereafter, defendant should pay to plaintiff's guardian ali- 
mony for her in the sum of $57.50 per week, "so long as the said 
Mary A. Sayland be under legal disability, and so long as she is 
unable to provide for herself in the manner to which she has been 
accustomed." In all events, however, these weekly payments were 
to continue for a minimum period of ten and one-half years. It was 
also ordered that  the proceeding be retained on the docket for "fur- 
ther orders which might become necessary or appropriate for per- 
fecting the relief or enforcement of the remedies adjudged" in the 
action. 

Between the time Mrs. Sayland was declared insane and the en- 
try of the judgment, defendant had continued to make to her guard- 
ian the weekly payments of $40.00 specified in the deed of separa- 
tion. At the time the judgment was entered, defendant was 44 years 
old, in good health, and earning approximately $8,000.00 a year. 
For ten and one-half years, he regularly made the weekly payments 
required by the judgment. Since their separation in June 1951, 
through August 15, 1965, defendant has paid plaintiff a total of 
$37,310.00. 

As a result of the wise investments made by her guardian, and 
his careful management of her estate, on June 30, 1964, Mrs. Say- 
land owned stocks and bonds valued a t  $33,722.50. I n  addition, she 
had tangible personal property worth $1,190.45, and the net worth 
of her house in Greensboro was $4,750.00. Her total estate had a 
value of $39,662.95. From July 1, 1963, through June 30, 1964, de- 
fendant paid plaintiff $3,000.00 in alimony, twelve payments of 
$250.00 each. I n  addition to  undisclosed capital gains from the sale 
of securities, Mrs. Sayland's interest and dividend income for that  
period was $2,372.02. During that  fiscal year, including alimony, she 
thus had an income of a t  least $5,372.02; her guardian expended for 
clothes, taxes, mortgage payments on house, guardian's commissions 
and bond premiums, medical care, and service charges, the sum of 
$2,733.20. Her income, therefore, exceeded her expenses by a t  least 
$2,638.82. 

I n  February 1954, defendant secured an absolute divorce from 
Mary A. Sayland. Sometime thereafter he remarried, and, in June 
1963, he and his wife adopted an 11-year-old son. Defendant is now 
54 years of age. His gross salary is $1,168.00 per month; his take- 
home pay, $909.00 a month. His annual gross income from all 
sources is about $15,500.00. During 1954, he suffered a heart attack 
from which he had apparently recovered, but in April 1963, he was 
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again hospitalized for a "cardiac condition." He  required further 
hospitalization for the same cause in August 1963. His physicians 
are of the opinion that he will probably have more heart trouble in 
the future. His net worth is around $15,000.00. He  owes $5,000.00 on 
his home, and he is paying for his automobile. I n  ten years the com- 
pany for which he works will require him to retire. Cnder present 
conditions, he is unable to save any money for his son's education 
or any other purpose, and he has only ten years left in which he can 
hope to accumulate any estate. Because of his physical condition, 
his life is uninsurable. 

On January 11, 1965, defendant filed a motion in the cause re- 
questing that  he be relieved from further obligations for the sup- 
port of Mary A. Sayland. He  averred that  "she is a t  Camp Butner 
and only $75.00 per month is required there for her support and 
maintenance in that institution, and that her estate, which has ac- 
cumulated through the years, is amply sufficient to make such pay- 
ments, and to require the petitioner to continue to make them would 
be an intolerable burden to him, and unjust to his present family." 
The motion was heard on March 19, 1965. After considering the 
facts detailed herein, Judge Shaw entered an order reciting defend- 
ant's age, earnings, and health in 1954, his present age, physical con- 
dition, earnings, and family status, and concluding as follows: 

"And Whereas when the judgment above referred to was 
signed by his Honor George F .  Fountain on February 16, 1954, 
the incompetent plaintiff in the above-entitled action was then 
and is now represented by her Guardian, L. P. McLendon, Jr. ;  
that she was then and is now unable to provide for herself in the 
manner to which she has been accustomed and was then and 
is now under legal disability; that  said plaintiff, RIary A. Say- 
land, was then and is now a pntient a t  the John W. Unistead 
Hospital in Butner, N. C.; that  the said plaintiff, Mary A. Say- 
land, mas then and is now totally incompetent for Want of un- 
derstanding to manage her own affiairs; that  the prognosis of 
her case is that  the plaintiff, Mary A. Sayland, will not improve 
within the foreseeable future; that  the plaintiff, Mary A. Say- 
land, is kept and maintained a t  the John W. Umstead Hospital 
in Butner, N. C., which is a State Hospital for the mentally ill; 
and, that  the cost of her care and maintenance a t  said hospital 
is $75.00 per month. 

"Now, THEREFORE, it  is the judgment of the court that  the 
motion of the movant be, and the same is hereby denied." 

He  then ordered that  defendant forthwith pay to L. P. McLendon, 
Jr., guardian of Mary A. Sayland, incompetent. the sum of $57.50 
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per week for the period from August 17, 1964, to date as required 
by the 1954 judgment. He  further directed that  defendant continue 
payments as decreed by the former judgment. Defendant excepted 
to the denial of his motion and appealed from the judgment entered. 

Robert B. Lloyd, Jr.; Of Counsel: Block, Meyland & Lloyd and 
John L. Toumaras for plaintiff appeliee. 

James and Speight by W. W. Speight and TV. H. Watson for de- 
fendant appellant. 

SHARP, J. The 1954 judgment, which defendant seeks to mod- 
ify, did not merely give judicial sanction to  the parties' agreement; 
the court adopted that  agreement as its own determination of de- 
fendant's obligation to plaintiff, and ordered him to make the speci- 
fied payments set out therein. Thus, i t  was an order of the court 
which i t  may modify a t  any time changed conditions and the ends 
of justice require. Bunn v. Bunn, 262 N.C. 67, 136 S.E. 2d 240; Stan- 
cil v. Stancil, 255 N.C. 507, 121 S.E. 2d 882; Barber v. Barber, 217 
N.C. 422, 8 S.E. 2d 204. A change of circumstances or conditions 
must be established, however, before an order for permanent ali- 
mony may be modified or discontinued. Rock v .  Rock, 260 N.C. 223, 
132 S.E. 2d 342; 2 Lee, North Carolina Family Law $ 153 (1963). 

The alimony which a husband is required to pay in proceedings 
instituted under G.S. 50-16 is "a reasonable subsistence," the amount 
of which the judge determines in the exercise of a sound judicial 
discretion. His order determining that  amount will not be disturbed 
unless there has been an abuse of discretion. Hall v. Hall, 250 N.C. 
275, 108 S.E. 2d 487. Reasonable subsistence is measured by the 
needs of the wife and by the ability of the husband to pay. Ordi- 
narily, i t  is primarily to be determined by the "condition and cir- 
cumstances" of the husband, Martin v. Martin, 263 N.C. 86, 138 
S.E. 2d 801; Coggins v. Coggins, 260 N.C. 765, 133 S.E. 2d 700. See 
Note, 39 N.C.L. Rev. 189 (1961). The fact that  the wife has prop- 
erty or means of her own does not relieve the husband of his duty 
to furnish her reasonable support according to his ability. Mercer 
v. Mercer, 253 N.C. 164, 116 S.E. 2d 443; Bowling v. Bowling, 252 
N.C. 527, 114 S.E. 2d 228; Coggins 21. Coggins, supra. Kevertheless, 
"the earnings and means of the wife are matters to be considered by 
the judge in determining the amount of alimony. G.S. 50-16." 
Bowling v. Bowling, supra a t  533, 114 S.E. 2d a t  232. The court 
must consider the estate and earnings of both in arriving a t  the sum 
which is just and proper for the husband to pay the wife, either as 
temporary or permanent alimony; i t  is a question of fairness and 
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justice to both. Bowling v. Bowling, supra; 2 Lee, op. cit. supra 
145; 24 Am. Jur. 2d, Divorce and Separation $8 620, 631 (1966); 
27A C.J.S., Divorce § 233(1) (1959). 

Payment of alimony may not be avoided merely because i t  has 
become burdensome, or because the husband has remarried and vol- 
untarily assumed additional obligations. 24 Am. Jur.  2d, Divorce 
and Separation § 649 (1966) ; Annot., Alimony as Affected by Re- 
marriage, 30 A.L.R. 79 (1924). However, any considerable change 
in the health or financial condition of the parties will warrant an 
application for change or n~odification of an alimony decree, and 
"the power to modify includes, in a proper case, power to terminate 
the award absolutely," 2A Nelson, Divorce and Annulment $ 17.01 
(2d Ed. 1961). Accord, 27A C.J.S., Divorce S 240 (1959). "The fact 
that the wife has acquired a substantial amount of property, or that 
her property has increased in value, after entry of a decree for ali- 
mony or maintenance is an important consideration in determining 
whether and to what extent the decree should be modified." Annot,  
Modification of Alimony Decree, 18 A.L.R. 2d 10, 74 (1951) ; 24 
Am. Jur. 2d, Divorce and Separation 8 681 (1966). A decrease in 
the wife's needs is a change in condition which may also be properly 
considered in passing upon a husband's motion to reduce her al- 
lowance. 27A C.J.S., Divorce § 239 (1959). By the same token, an 
increase in the wife's needs, or a decrease in her separate estate, may 
warrant an increase in alimony. 

We are unable to determine from this record whether the court 
denied defendant's motion in the exercise of his discretion, or be- 
cause of a mistaken view of the law. The excerpt from his order 
quoted in our statement of facts suggests that  he may have deemed 
the court mithout authority to modify the 1954 judgment as long as 
Mrs. Sayland remained incompetent. As heretofore pointed out, the 
court has plenary authority to modify the judgment whenever 
changed circumstances make such action equitable. But whatever 
the basis of his ruling, the sum which he ordered defendant to con- 
tinue paying is not, as a matter of law, reasonable subsistence un- 
der the circumstances of this case. 

The actual cost of Mrs. Sayland's maintenance in the State's 
hospital is presently $75.00 a month. Defendant's alimony payments 
are $230.00 every four weeks - slightly more than three times the 
cost of her actual mlbsistence. Even including the cost of Mrs. Say- 
land's guardianship, a t  the present time, this sum exceeds "reason- 
able subsistence." Subsistence, according to Webster's New Interna- 
tional Dictionary (2d Ed. 1934)' is "that which furnishes support 
to animal life; means of support; provisions, or that  which procures 
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provisions; livelihood." The Legislature did not conten~plate that 
"reasonable subsistence" should include contributions by a husband 
which tend only to increase an estate for his estranged wife to pass 
onto her next of kin. Furthermore, i t  would seem that, in ordering 
defendant to pay plaintiff $57.50 per week, the judge entirely ig- 
nored the income from Mrs. Sayland's own estate, which G.S. 50-16 
requires the court to take into consideration. 

The judgment appealed from is vacated, and this cause is re- 
manded for another hearing upon defendant's motion in light of the 
legal principles herein enunciated. 

Error and remanded. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

FLOSSIE G. ASHE v. ACME BUILDERS, INC. 

(Filed 25 May, 1966.) 

Negligence 8 24- 

In passing upon the sufficiency of the evidence to be submitted to the 
jury on the issue of negligence, only that evidence supported by allegation 
need be considered. 

Sam* Evidence held insufficient f o r  jury on  issue of negligence o n  
theory of liability alleged i n  t h e  complaint. 

Plaintiff alleged that defendant's employees, pursuant to their contract 
to renorate a room in plaintiff's house, placed sheetrock slabs against the 
wall a t  a slight angle, thereby creating a dangerous condition likely to 
cause i n j u r ~  to plaintiff, failed to warn plaintiff of the danger, and that 
plaintiff was injured when the slabs fell against her leg in the progress of 
the work. The evidence tended to show that the slabs were placed in the 
room where the work was to be done, that the slabs remained in the same 
condition some three weeks, and that the slabs fell from vibrations caused 
when the workmen were moving a heavy cast iron sink while plaintiff was 
removing pots and pans from a cabinet a t  the request of a workman. Held: 
Any danger from the falling slabs was as apparent to plaintiff as  to the 
workmen and, the evidence being insufficient to permit a legitimate infer- 
ence of negligence in stacking the slabs against the wall a t  a slight angle, 
nonsuit was properly entered. 
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ASHE v. BUILDERS Co. 

3. Negligence $j 21- 

Negligence is not presumed from the mere fact of injury, and plaintiff 
must show a failure on the part of defendant to exercise care in the per- 
formance of some legal duty which defendant onTed plaintiff under the cir- 
cumstances, and that such negligence proximately caused the injury, the 
sufficiency of the evidence to require its submission of the issue being a 
question of law. 

MOORE, J., not sitting. 

APPEAL by plaintiff from McConnell, J., January 3, 1966 Civil 
Session (High Point Division) GUILFORD Superior Court. 

The plaintiff instituted this civil action to recover damages for 
the personal injury she sustained as a result of the defendant's alleged 
actionable negligence. The court entered judgment of involuntary 
nonsuit a t  the close of all the evidence. The plaintiff excepted to, and 
appealed from, the judgment. 

Schoch, Schoch & Schoch by Arch K. Schoch, Jr., for plaintiff ap- 
pellant. 

Morgan, Byerly, Post & Keziah by W. B. Byerly, Jr., for defend- 
ant appellee. 

HIGGINS, J. The plaintiff alleged and offered evidence tending to 
show that she entered into a contract on September 22, 1961, in which 
the defendant agreed to furnish material and to remodel her kitchen. 
The work involved the use of sheetrock for the walls and celotex 
overhead. The sheetrock was in slabs four feet wide by eight feet 
long and one-half inch thick. On Monday following the date of the 
contract, the slabs were carried to, and stored in the room to be re- 
modeled. They were stacked !engthtvise on the floor, leaning a t  a 
slight angle against the wall under onc of the windows. "More than 
four or five pieces were stacked there." 

On October 19, 1961, one of the workmen called the plaintiff into 
the kitchen and requested that  she remove some pots and pans from 
a cabinet which was in their way. This is the plaintiff's evidence re- 
lating to the cause of her injury: 

'When I went to move thc pots and pans, I picked them up and 
came around the end of my table to put them on; and just as I 
got there the man moved the sink again, because i t  was a heavy 
sink, i t  is cast iron, I guess, very heavy; and he picked i t  up, you 
know, and tried to push it ,  or something; and it joshed the floor 
again. When he did that, the sheetrock fell over against my re- 
frigerator and pushed it  over as far as i t  would go against the 
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sink, and just the distance to hit me right on my leg, because 
that is where I was standing. Two pieces of the sheetrock broke 
when i t  hit my leg." 

In passing on the motion to nonsuit, we need examine only the 
plaintiff's allegations of negligence in support of which she offered 
evidence. Poultry Co. v. Equipment Co., 247 N.C. 570, 101 S.E. 2d 
458; Messick v. Turnage, 240 N.C. 625, 83 S.E. 2d 654. The evidence 
offered relates only to the allegation the defendant was negligent in 
that its agents had placed the slabs a t  an angle against the wall, 
thereby creating a dangerous condition which was likely to cause an 
injury to the plaintiff, failed to warn her of the danger to the end that 
she might take steps to avoid i t ;  that plaintiff was actually injured 
by the falling slabs on October 19, 1961. (Citing Chanosky v. City  
Building Supply, 152 Conn. 642, 211 A. 2d 141 (1965).) 

For more than three weeks these slabs were undisturbed and re- 
mained in the same position until a workman moving a heavy cast 
iron sink caused the floor or walls to vibrate and the slabs to topple 
over. The slabs struck the refrigerator and then the plaintiff, injuring 
her. 

The Court is confronted with this question: Is  the plaintiff's evi- 
dence, viewed in the light most favorable to her, sufficient to permit a 
legitimate inference that the defendant was negligent in stacking the 
sheetrock slabs against the wall a t  a slight angle and should have 
reasonably foreseen that some injury to the plaintiff would proxi- 
mately result from that negligence? The proper storage place for the 
materials would appear to be in the room where they were to be 
used rather than in some other part, of the house occupied and in 
use by the plaintiff. The slabs, if placed lengthwise on the floor, 
leaning a t  an angle against the wall, would appear to be less likely 
to topple over than if they were placed endwise on the floor. To place 
these slabs flat on the floor would occupy a space of 12 square feet 
and would handicap those engaged in remodeling the room. Any 
danger from the falling slabs would have been as apparent to the 
plaintiff as to the workmen. For three weeks they had been in the 
same position. 

The correct rule of law by which we are to determine the plain- 
tiff's right to have a jury pass on the issues is stated in Jackson v. 
Gin Co., 255 N.C. 194, 120 S.E. 2d 540: 

"In order to establish actionable negligence, plaintiff must show 
that there has been a failure to exercise proper care in the per- 
formance of some legal duty which the defendant owed to the 
plaintiff under the circumstances in which they were placed, and 
that such negligence was the proximate cause of the injury - a 
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cause that  produced the result in continuous sequence and with- 
out which it  would not have occurred, and one from which any 
man of ordinary prudence could have foreseen that  such result 
was probable under all the facts as they existed. . . . 
"Negligence is not presumed from the mere fact of injury. The 
plaintiff is required to offer legal evidence tending to establish 
beyond a mere speculation or conjecture every essential ele- 
ment of negligence, and upon failure to do so, nonsuit is proper. 
And in this connection, whether or not there is enough evidence 
to support a material issue is a question of law." 

When measured by the foregoing rule, the plaintiff's evidence in 
this case is insufficient to  survive the motion for nonsuit. The judg- 
ment is 

Affirmed. 

MOORE, J., not sitting. 

RAY E. ANGELL, ROBERT B. CORNS, DAVID 11. CREKSHAW, AND JAMES 
L. STOUGH, ON BEHALF O F  THEMSELVES AR'D ALL OTHER CITIZENS AXD TAX- 
PAYERS OF THE CITY OF RALEIGH, V. THE CITY OF RALEIGH, A MU- 
NICIPAL CORPORATION; JAMES TV. REID, CHARLES W. GADDY, EARL H. 
HOSTETLER, WILLIAM L. McLAURIN, TRAVIS H. TOMLINSON. JOHN 
TV. WINTERS, AND WILLIAM H. WORTH, MEMBERS OF THE CITY Coum- 
CIL OF THE CITY OF RALEIGH, NORTH CAROLINA; T. W.4DE BRUTON, ATTOR- 
NEY GENERAL O F  THE STATE O F  XORTH CAROLINA; AND SOUTHEASTERN 
CABLEVISION COMPAAT. 

(Filed 23 May, 1966.) 

1. Declaratory Judgment Act 8 1- 
The Uniform Declaratory Judgment Act does not authorize the adjudica- 

tion of mere abstract or theoretical questions or require the courts to give 
advisory opinions when there is no actual existing controversy between the 
parties affecting their rights, status or other legal relations. 

2. Same-- 
Citizens and taxpayers of a municipality may not maintain a proceeding 

under the Declaratory Judgment Act to determine the validity of an ordi- 
nance authorizing municipal authorities to grant licenses for the installa- 
tion and operation of a community antenna television system or  "cable- 
vision" when no license has been issued by the city under the ordinance and 
therefore no wrong inflicted or financial loss incurred by plaintiffs. 

3. Constitutional Law § 4; Injunctions § & 
Plainti&' allegations held insufficient to entitle them to any injunctive 
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relief in their action attacking the constitutionality of a municipal ordi- 
nance. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Peel, J., September Non-jury Civil 
Session 1965 of WAKE. 

This is an action instituted on 26 October 1964 under the Decla- 
ratory Judgment Act, G.S. 1-253 et seq., in which the plaintiffs, 
citizens and taxpayers of the City of Raleigh, seek to test the va- 
lidity of an ordinance adopted by the City of Raleigh, which be- 
came effective 5 October 1964. 

This is a class action brought by the plaintiffs on behalf of them- 
selves and all other persons having or claiming an interest in the 
subject matter of the controversy in common with the plaintiffs. 

The action was originally instituted against the City of Raleigh 
and the individual members of the City Council of the City of Ra- 
leigh, and T. W. Bruton, the Attorney General of North Carolina. 
On 2 November 1964 the Southeastern Cablevision Company was 
made a party-defendant. The City of Raleigh and the Cablevision 
Company filed separate answers. They filed a joint brief in this 
Court. The Attorney General filed no formal answer, neither did he 
file a brief in connection with this appeal. 

The first section of the ordinance sought to be tested reads as  
follows: 

"SECTION I. That  a person, firm or corporation may install 
and operate Community Antenna Television System in the City 
of Raleigh under the conditions set out herein and for that  pur- 
pose is granted: 

(a)  The right and the privilege for a period of fifteen (15) 
years from the effective date of a license issued pursuant to 
this ordinance to  erect structures in the City of Raleigh and 
to construct, maintain and operate in, over, and along present 
and future streets, alleys and public places of the City of 
Raleigh, towers, poles, lines, cables, necessary wiring and 
other apparatus for the purpose of receiving, amplifying and 
distributing television, electronic electrical and radio signals, 
audio and video, to said City and the inhabitants thereof. 
(b) To attach or otherwise affix cables or wires to the pole 
facilities of any public utility company, even though the 
same may cross the streets, sidewalks, public lands and high- 
ways of the City of Raleigh, provided the said Grantee or 
assigns secures the permission or consent of said aforemen- 
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tioned public utility company concerned to affix the said 
cables or wires or other apparatus to their pole facilities." 

Section 2 of the ordinance provides that  the license granted shall 
be subject to the following conditions: (These conditions are set 
forth in some 25 paragraphs.) 

Section 3 of the ordinance relates to the manner in which the ap- 
plication for license should be made, and may require of the appli- 
cant "as a condition precedent to the granting of the license that 
cash or its equivalent in the amount of ten thousand dollars ($10,- 
000.00) be deposited with the City guaranteeing the installation of 
the necessary facilities for the conduct of the business, * * *." 

When the matter came on for hearing, a jury trial was waived, 
and the trial judge concluded as a matter of law that the ordinance 
was a valid and lawful ordinance of the City of Raleigh and the 
plaintiffs are not entitled to  any injunctive relief as prayed for in 
their complaint. 

Plaintiffs appeal, assigning error. 

Johnson, Gamble & Hollowell for plaintiffs, appellants. 
Smith, Leach, Anderson & Dorsett and Donald L. Smith for de- 

fendants, appellees. 

DENNY, E.J.  In  the case of Lide v. diears, 231 N.C. 111, 56 
S.E. 2d 404, Ervin, J., speaking for the Court, said: 

"There is much misunderstanding as to the object and scope 
of this legislation (the Uniform Declaratory Judgment Act).  
Despite some notions to the contrary, i t  does not undertake to 
convert judicial tribunals into counsellors and impose upon 
them the duty of giving advisory opinions to  any parties who 
may come into court and ask for either academic enlightenment 
or practical guidance concerning their legal affairs. Tryon v. 
Power Co., 222 N.C. 200, 22 S.E. 2d 450; Allison v. Sharp, 209 
N.C. 477, 184 S.E. 27; Poore v. Poore, 201 N.C. 791, 161 S.E. 
532; Anderson on Declaratory Judgments, section 13. This ob- 
servation may be stated in the vernacular in this n7i.e: The 
Uniform Declaratory Judgment Act does not license litigants 
to fish in judicial ponds for legal advice. 

* + * I +  

"While the Uniform Declaratory Judgment Act thus enables 
courts to take cognizance of disputes a t  an earlier stage than 
that  ordinarily permitted by the legal procedure which existed 
before its enactment, i t  preserves inviolate the ancient and 
sound juridic concept that  the inherent function of judicial tri- 
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bunals is to adjudicate genuine controversies between antago- 
nistic litigants with respect to their rights, status, or other legal 
relations. This being so, an action for a declaratory judgment 
will lie only in a case in which there is an actual or real exist- 
ing controversy between parties having adverse interests in the 
matter in dispute. Etheridge v. Leary, 227 N.C. 636, 43 S.E. 2d 
847; Tryon v. Power Co., supra; Wright v. McGee, 206 N.C. 52, 
173 S.E. 31; Light Co. v. Iseley, 203 N.C. 811, 167 S.E. 56; I n  
re Eubanks, 202 N.C. 357, 162 S.E. 769; 16 Am. Jur., Declara- 
tory Judgments, section 9 ;  1 C.J.S., Actions, section 18; Ander- 
son on Declaratory Judgments, section 22; Borchard on Declar- 
atory Judgments (2d Ed.), 40-48." 

In  the case of Development Co. v. Braxton, 239 N.C. 427, 79 S.E. 
2d 918, in 1950 the Federal Government by contract leased to plain- 
tiff, a domestic corporation, a certain tract of land lying entirely 
within Cumberland County. The lease was for a period of 75 years. 
The lessee obligated itself to construct and maintain on said leased 
land a housing project of 500 units for Army personnel. 

In  1952 Cumberland County notified plaintiff that said property 
of plaintiff would be assessed for ad valorem taxes. The plaintiff, 
protesting, asserted that said property was not subject to taxation 
by the county and requested that the question be submitted to the 
court for decision under the Declaratory Judgment Act. The county 
agreed, and thereupon the proceeding was instituted. 

The question presented for decision was: "Does Cumberland 
County have the right to levy and collect ad valorem taxes on the 
aforesaid property or any part thereof?" 

Barnhill, J., (later C.J.) said: 

"Here the facts agreed do not set forth a 'question in differ- 
ence which might be the subject of a civil action.' The defend- 
ant County has made no assessment. Neither has it levied upon 
this or any other property of plaintiff in an attempt to collect a 
tax on the property involved. No right of plaintiff has been 
denied or violated. It has suffered no wrong. It has sustained no 
loss either real or imaginary. On the facts agreed no justiciable 
question on which the court, in a civil action, could render a 
judgment is disclosed. 

"Does the County have the right to tax the property of 
plaintiff which is located on the Fort Bragg Military Reserva- 
tion? The County asserts this right. Plaintiff denies that it 
exists. The controversy thus created presents a purely abstract 
question. Any judgment putting i t  to rest would be wholly ad- 
visory in nature." 
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The appeal was dismissed. 
In Fox v. Commissioners of Durham, 244 N.C. 497, 94 S.E. 2d 

482, plaintiffs attacked the constitutionality of a zoning statute, ap- 
plicable to all of Durham County not ~ ~ i t h i n  the corporate limits of 
a city or town. Bobbitt, J., speaking for the Court, said: 

( I +  + c (1)t was not alleged or shown that  any plaintiff 

owns realty constituting farm land either subject to or exempt 
from the provisions of the ordinance. Indeed, i t  is not alleged 
or shown that  any plaintiff owns any property of any kind 
presently rest icted by the ordinance. Plaintiffs cannot present 
an abstract q k estion and obtain an adjudication in the nature 
of an advisory opinion. Development Co. v. Brazton,  239 N.C. 
427, 79 S.E. 2d 918; Hood, Conzr. of  Barks  v. Real ty ,  Inc., 211 
N.C. 582, 591, 191 S.E. 410. 

* * * * *  
"Our conclusion is that the court below was in error in un- 

dertaking to rule on the constitutionality of the Act and on the 
validity of the provisions of the ordinance. Hence, the judgment 
is vacated and the cause remanded with direction that the ac- 
tion be dismissed, plaintiffs' allegations being insufficient to 
entitle them to injunctive relief." 

I n  the case of Greensboro v. Wal l ,  247 N.C. 516, 101 S.E. 2d 413, 
the proceeding was instituted to have determined the validity of a 
redevelopment project. The Court said: 

"The validity of a statute, when directly and necessarily 
involved, Person v .  Wat t s ,  184 N.C. 499, 115 S.E. 336, may be 
determined in a properly constituted action under G.S. 1-253 
et seq. Calcutt v. flIcGeachy, supra (213 N.C. 1, 195 S.E. 49) ; 
but this may be done only when some speclfic provision (s) thereof 
is challenged by a person who is directly and adversely affected 
thereby. * * " 

Conner, J., reminds us that confusion is caused 'by speaking 
of an act as unconstitutional in a general sense.' St.  George v. 
Hardie, 147 N.C. 88, 97, 60 S.E. 920. The validity or invalidity 
of a statute, in whole or in part, is to be determined in respect 
of its adverse impact upon personal or property rights in a 
specific factual situation. * * *." 

Our Uniform Declaratory Judgment ,4ct does not authorize the 
adjudication of mere abstract or theoretical questions. Keither was 
this act intended to require the Court to  give advisory opinions 
when no genuine controversy presently exists between the parties. 
Actions for declaratory judgment will lie for an adjudication of 
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rights, status, or other legal relation only when there is an actual 
existing controversy between the parties. Lide v. Mears, supra. 

In  the instant case the City of Raleigh has issued no license pur- 
suant to the provisions of the ordinance alleged to be unconstitu- 
tional. Moreover, nothing has been done in connection with said 
ordinance that  has violated any rights of the plaintiffs. The plain- 
tiffs do not allege they have suffered m y  wrong or financial loss by 
reason of any action taken by the City of Raleigh in connection 
with the adoption of the ordinance in question. 

We hold that  since no genuine justiciable controversy now exists 
between the parties hereto, the judgment below must be vacated and 
the cause remanded with direction that  the action be dismissed. 
Furthermore, plaintiffs' allegations are insufficient to entitle them 
to any injunctive relief. 

Judgment vacated and cause remanded. 

MOORE, J., not sitting. 

BERNADINE WILES D/B/A CENTERVIEW TAXI v. RALPH P. MULLINAX, 
JR. AND MULLINAX INSURANCE AGENCY, INC. 

(Filed 26 May, 1966.) 

1. Insurance 8 &- 
An insurance agent or broker undertaking to provide coverage against a 

designated risk is under duty to exercise reasonable care to obtain the in- 
surance or, if he is unable to do so, to give the proposed insured timely 
notice so that the proposed insured may obtain coverage elsewhere, and 
failure to perform this duty may render him liable to the proposed insured 
for loss within the amount of the proposed policy on the grounds of breach 
of contract or for negligent default in the performance of duty imposed by 
the contract. 

2. Same- 
Evidence favorable to plaintiff tending to show that for a period of seven 

years defendant brokers provided plaintiff with continuous workmen's com- 
mensation coverage in accordance with their undertaking, that plaintiff paid 
h e  premiums or  arranged for their parment when she was billed, that  
on the renewal date in question defendants made unsuccessful efforts to 
place the insurance successirely with two insurers, but that, when they re- 
fused to accept the risk, defendants permitted the coverage to expire with- 
out notice to plaintiff, and that as  a result plaintiff became liable for a 
claim within the proposed coverage, held sufficient to be submitted to the 
jury on the question of defendants' liability. 

MOORE, J., not sitting. 

PLEBS, J., took no part in the consideration or decision of this case. 
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APPEAL by plaintiff from Walker,  S.J., February 1965 Civil Ses- 
sion of CABARRCS, docketed in the Supreme Court as Case No. 611 
and argued a t  the Fall Term 1965. 

Plaintiff, the operator of Centerview Taxicab Company, brought 
this action against the individual defendant Mullinax, an insurance 
broker, and his incorporated agency to recover damages for an al- 
leged negligent breach of duty (1) to provide plaintiff with the 
worlimen's compensation and employer's liability insurance required 
by the S o r t h  Carolina Worlimen's Coinpensation Act; and (2) to 
notify plaintiff of his failure to provide the promised insurance. 
Plaintiff seeks to recover $8,800.00, which she was required to pay 
a s  compensation for the death of an employee, plus $500.00 for a t -  
torney's fees, a total of $9,300.00. 

Plaintiff's evidence, and that  of defendants which is explanatory 
of it, is sufficient to establish the following facts: Jlullinax is a n  
authorized and duly-licensed insurance agent and broker. He  is the 
executive vice-president and treasurer of the corporate defendant, 
a s  well as a stockholder in it. For over 25 years, plaintiff has owned 
and operated a taxi business in Kannapolis. She obtained her first 
workmen's compensation insurance in 1951, when Mullinax, who 
wrote all her insurance, came to see her and told her tha t  the law 
required her to carry such insurance. She instructed him to "write 
i t  up." When he left, he told her tha t  he had always looked after 
her;  tha t  he would continue to do so; and tha t  she had nothing to 
worry about. Thereafter, he provided her with workmen's compen- 
sation insurance coverage, either with the Travelers Insurance Com- 
pany or the Pennsylvania Threshermen & Farmer's Mutual Cas- 
ualty Insurance Company (P. T .  & F. Company) until November 
8, 1958. During this period, from time to time, Mullinax reiterated 
his promise to take care of all of her insurance needs, as well as his 
assurance tha t  she "had nothing to Tvorry about." Each year de- 
fendants renewed her coverage without any specific request from 
plaintiff, who did not keep up with the renewal dates. Sometimes 
Mullinax personally delivered the renewal policies to her;  sometimes 
they were mailed. When plaintiff did not have the money to pay the 
premium a t  the time i t  became due, she borrowed i t  a t  Concord Na- 
tional Bank upon Mullinax' endorsement. 

Defendants also carried liability insurance upon a number of 
plaintiff's taxicabs. At  the bottom of the invoices which defendants 
sent to her for this insurance was this statement: 

"Thank you, it's a pleasure to work with you. We have re- 
newed the above policy because as you know you have an  
established account. This entitled you to automatic renewal. 
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If you have requested changes not shown, they are being made. 
If you have not received your new policy, one of us will deliver 
i t  soon." 

From November 8, 1957, to November 8, 1958, plaintiff's work- 
men's compensation carrier was P. T.  & F. Company. I n  the sum- 
mer of 1958, defendants ceased to represent this Company. They 
failed, however, to notify plaintiff that  they were no longer agents 
for that Company or that  P. T.  & F. Company would not extend her 
coverage. Effective November 8, 1958, Mullinax bound the Royal 
Indemnity Company for plaintiff's workmen's compensation cov- 
erage, but, between November 8th and 11th' this Company declined 
the risk. On Kovember 14, 1958, Mullinax bound the Dixie Fire & 
Casualty Company; on November 18, 1958, i t ,  too, declined the 
risk. &lullinax, however, did not notify plaintiff either that he had 
placed the two binders or that  the companies had each declined t o  
issue her a policy. 

In  November 1958, plaintiff had 8-10 employees. On November 
29, 1958, one of her taxi drivers, Murray Lee Tucker, was killed in 
an accident arising out of and in the course of his employment. It 
was when she notified Mullinax of this occurrence that  she learned, 
for the first time, that she had no workmen's compensation insurance 
in force. 

The widow of the deceased employee filed a claim against plain- 
tiff for compensation benefits. The claim was allowed by the North 
Carolina Industrial Commission after a hearing in which &lullinax 
testified, substantially as detailed above, as to his efforts to secure 
insurance for plaintiff in November 1958. He  admitted his failure 
to notify plaintiff that  he had been unable to place her insurance. 
He  also testified that she had told him early in 1958 not to renew 
any of her policies without her permission, that  she was consider- 
ing "better coverage for her money." Plaintiff denied any such con- 
versation. The Industrial Commission made an award against plain- 
tiff as a non-insurer and ordered her to pay the widow a funeral 
benefit of $400.00 and con~pensation in the amount of $24.00 per 
week for a period of 350 weeks. 

At the time of the trial of this case in the Superior Court, plain- 
tiff had paid the funeral benefit and compensation for 321 of the 
required 350 weeks. I n  addition, she had paid her attorney $500.00 
for his services in connection with this suit. At the close of all the 
evidence, defendants' motion for nonsuit was allowed, and plaintiff 
appealed. 
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Williams, Willeford & Boger for plaintiff appellant. 
Hartsell, Hartsell & Mills b y  Harold H .  Smith  for defendant 

appellees. 

SHARP, J. This Court has several times stated the rule applic- 
able to plaintiff's allegations and evidence: 

"It is very generally held that  where an insurance agent or 
broker undertakes to procure a policy of insurance for another, 
affording protection against a designated risk, the law imposes 
upon him the duty, in the exercise of reasonable care, to per- 
from the duty he has assumed and within the amount of the pro- 
posed policy he may be held liable for the loss properly at- 
tributable to his negligent default." Elam v. Realty Co., 182 
N.C. 599, 602, 109 S.E. 632, 633. 

Accord, Equipment Co. v. Swimmer, 259 N.C. 69, 130 S.E. 2d 6; 
Bank v. Bryan, 240 N.C. 610, 83 S.E. 2d 485; Meiselman v. Wicker,  
224 N.C. 417, 30 S.E. 2d 317; Boney, Insurance Comr. v. Insurance 
Co., 213 N.C. 563, 197 S.E. 122. See also 4 Couch, Insurance $ 
26:460 (2d Ed. 1960) ; 44 C.J.S., Insurance § 172 (1945); 29 Am. 
Jur., Insurance § 163 (1960). 

If a broker or agent is unable to procure the insurance he has 
undertaken to provide, he impliedly undertakes - and it  is his 
duty - to give timely notice to his customer, the proposed insured, 
who may then take the necessary steps to secure the insurance else- 
where or otherwise protect himself, Annot., Insurance Broker or 
Agent- Liability, 29 A.L.R. 2d 171, 184 (1953) ; 29 Am. Jur., In- 
surance § 164 (1960). When, under these circumstances, the broker 
fails to give such notice, he renders himself liable for the result- 
ing damage which his client suffered from lack of insurance. 44 
C.J.S., Insurance § 172 (1945). 

Where an insurance broker becomes liable to his customer for 
failure to provide him with the promised insurance, the latter, a t  
his election, may sue for breach of contract or for negligent default 
in the performance of a duty imposed by contract. Equipment Co. 
v. Xzcinznzer, supra; Bank v. Bryan, supra; Elam v. Realty Co., 
supra; 44 C.J.S., Insurance 8 172(b) (1945). 

Viewing the evidence in the light most favorable to plaintiff, as  
we are required to do, i t  appears: (1) In 1951, defendants had 
agreed to provide plaintiff with continuous workmen's compensation 
coverage, and, from November 1951 through Kovember 1958, with- 
out any further request from her, they had done so; (2) Plaintiff 
had paid the premium or arranged for its payment only r h e n  she 
was billed; (3) On November 18, 1958, after unsuccessful efforts 
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to place her insurance with two companies, defendants permitted 
her coverage to expire without notice to her; and (4) As a result, 
she became personally liable, 21 days later, to pay the widow of 8 
deceased employee compensation for his death. This was plenary 
evidence for the jury's consideration on the question of defendants' 
liability. 

Conceding, arguendo, that  defendants used reasonable diligence 
to procure coverage for plaintiff, yet they neglected to notify her of 
their failure to get i t  for her. If, after a diligent effort to provide the 
insurance, defendants were unable to  do so, all they were required 
to do in order to avoid liability was to tell plaintiff seasonably that  
they could not write the policy. Feldrneyer v. Englehart, 54 S.D. 81, 
222 N.W. 598. 

Defendants' asserted defenses are not pertinent to this decision, 
which relates only to the question of the sufficiency of the evidence 
to survive the motion for nonsuit. 

The judgment of nonsuit is 
Reversed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

RONALD W. PENDERGRAFT AND W m ,  MARJORIE ELIZABETH PENDER- 
GRAFT v. WILLIAM T. HARRIS AND PAUL A. MITCHELL, TRADING 
AND DOING BUSINESS AS HARRIS OIL COMPANY. 

(Filed 25 May, 1966.) 

1. Courts § 7- 
Where the judge of a county civil court allows 90 days for the service of 

statement of case on appeal to the Superior Court, G.S. 7-378(1), and ap- 
pellee fails to serve statement of case on appeal within the time allowed, 
the appeal should be dismissed on motion in the Superior Court, notwith- 
standing that statement of case on appeal was filed prior to the making of 
appellants' motion to dismiss. 

If G.S. 1-287.1 relates to dismissal of an appeal from a county civil court 
to the Superior Court, it can apply only to a motion to dismiss addressed 
to the county civil court. 
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3. Appeal and Error 5 3- 
A motion for diminution of the record will not be allowed when nothing 

contained in the suggested addenda affects the basis of decision. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Johnson, J., December 6, 1965, Civil 
Session of DURHAM Superior Court. 

On December 9, 1965, Judge Johnson entered the following order, 
viz.: 

"THIS CAUSE coming on to be heard before the undersigned Judge 
Presiding over the Superior Court of the Fourteenth Judicial District 
upon motion of the plaintiffs, Appellees, to docket and dismiss the 
appeal of the defendants, appellants; and, 

"IT APPEARING TO THE COURT and the Court finding as a fact 
that  this action was tried in the Durham County Civil Court before 
the Honorable Oscar G. Barker, Judge Presiding, and a Jury, a t  
the August, 1965 Term of said Court; that the jury answered the 
issues adjudging the plaintiffs entitled to recover of the defendants 
the sum of Twelve Hundred Dollars ($1,200.00), and that  on the 
18th day of August, 1965, a Judgment was entered based upon said 
issues; and, 

('IT FURTHER APPEARING TO THE COURT and the Court finding 
as a fact that  on the 18th day of August, 1965, the defendants gave 
notice of appeal to the Superior Court in open Court, a t  which time 
the Judge Presiding over the Durham County Civil Court, in his 
discretion, fixed the time within which the Statement of Case on 
Appeal should be served on the appellees by the appellants a t  
ninety (90) days and allowed forty-five (45) days thereafter for 
the service of counter statement of Case on Appeal or Exceptions; 
and, 

"IT FURTHER APPEARING TO THE COURT and the Court finding as 
a fact by stipulation of the parties made in open Court that  the 
time within which the appellants might prepare and serve Statement 
of Case on Appeal expired a t  midnight on the 16th day of Novem- 
ber, 1965; and, 

"IT FURTHER APPEARING TO THE COURT that  the appellants did 
not file or serve their Statement of Case on Appeal in this action un- 
til the 17th day of hTovember, 1965, the ninety-first (91st) day fol- 
lowing the Notice of Appeal, and that  thereafter on the 18th day of 
November, 1965, the Appellees filed their Motion to docket and dis- 
miss; and, 

('IT APPEARING TO THE COURT and the Court finding as a fact 
that the appellants failed to attach as a part of their statement of 
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Case on Appeal any assignments of error or grouping of exceptions 
and that  as  of the date of the hearing by the undersigned on the Mo- 
tion of the appellees to docket and dismiss no such assignments of 
error or grouping of exceptions has been filed by the appellants; 
and, 

"IT FURTHER APPEARING TO THE COURT that  the motion of the 
appellees to  docket and dismiss the appeal of the appellants should 
be denied. 

"Now, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DE- 
CREED that  the Motion of the Appellees to  docket and dismiss the 
appeal of the appellants in this action be, and the same is hereby, 
denied." 

Plaintiffs excepted " ( t )o  the entry of the foregoing Order" and 
appealed. 

Bryant,  Lipton, Bryant  & Battle for plaintiff appellants. 
Weatherspoon & Pulley and Rudolph L. Edwards for defendant 

appellees. 

BOBBITT, J. The Durham County Civil Court was established 
under the statute now codified as G.S. Chapter 7, Article 35, and 
has jurisdiction concurrent with the superior court in tort actions 
wherein the amount demanded does not exceed $1,500.00, exclusive 
of interest and costs. G.S. 7-372(3). See Perry v. Owens, 257 N.C. 
98, 101, 125 S.E. 2d 287. 

G.S. 7-378, in pertinent part, provides: 
"Appeals in actions may be taken from the county civil court 

within ten days from date of rendition of judgment to the superior 
court of the county in term time, for errors assigned in matters of 
law or legal inference, in the same manner as is provided for ap- 
peals from the superior court to the Supreme Court, except as fol- 
lows : 

"(1) The appellant shall cause a copy of the statement of case 
on appeal to be served on the respondent within thirty days from 
the entry of the appeal taken, and the respondent, within fifteen 
days after such service, shall return the copy with his approval or 
specific amendments endorsed or attached; if the case be approved 
b.y the respondent, i t  shall be filed with the clerk as a part o f  the 
record; if not returned with objections within the time prescribed, 
i t  shall be deemed approved: Provided, that  the judge trying the 
case shall have the power, in the exercise of his discretion, to en- 
large the time in which to serve statement of case on appeal and 
exceptions thereto or counter statement of case. (Our italics.) 
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''(2) The appellant shall file one typewritten copy of the state- 
ment of case on appeal, as settled, containing the exceptions and 
assignments of error, which, together with the original rccord, shall 
be transmitted by the clerk of the county civil court to the superior 
court as the complete record on appeal in said court. (Our italics.) 

"(3) The record in the case on appeal to the superior court 
must be docketed in the superior court with in  t en  days  a f t e r  the da te  
of settling the  case o n  appeal. If the appellant shall fail to perfect 
his appeal within the prescribed time, the appellee may file with 
the clerk of superior court a certificate of the clerk of court from 
which the appeal comes showing the names of the parties thereto, 
the time when the judgment and appeal were taken, the name of 
the appellant and the date of the settling of case on appeal, if any 
has been settled, with his motion to docket and dismiss said appeal 
a t  appellant's cost, wliicli motion shall be allowed a t  the first regu- 
lar term or any succeeding regular term of the superior court." 
(Our italics.) 

Judge Johnson's order recites: "IT FURTHER APPEARING TO THE 

COURT that the appellants did not file or serve their Statement of 
Case on AppeaI in this action until the 17th day of November, 
1965, the ninety-first (91st) day following the Notice of Appeal 
. . ." (Our italics.) 

G.S. 7-378 provides the following procedure: An appellant is re- 
quired to  serve a copy of his staternent of case on appeal o n  the 
appellee within the prescribed time. The case on appeal is to be 
filed in the Durham County Civil Court upon  set t lement  thereof. 
Thereupon, "the statement of case on appeal, as  settled, containing 
the exceptions and assignments of error," together with the record 
proper, are to be transmitted by the clerk of the county civil court 
to the superior court. This record must be docketed in the superior 
court within ten days "after the date o f  settling the  case on  appeal." 
(Our italics.) 

I n  our view, the crucial question is whether a copy of defendants' 
statement of case on appeal was  served o n  plaintiffs within the pre- 
scribed time. The record does not disclose with certainty that  such 
copy was ever served on  plaint i f fs .  It does appear that  defendants' 
statement of case on appeal was not served on anybody or in any 
manner until November 17, 1965, that  is, after the expiration of the 
ninety days allowed for service thereof. 

Judge Johnson's order does not indicate the ground of his de- 
cision. 

Defendants contend the granting or denial of plaintiffs' motion 
to dismiss was for determination by Judge Johnson in his discretion. 
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The asserted basis for this contention is that  defendants' statement 
of case on appeal was filed in the Durham County Civil Court on 
November 17, 1965, prior to  the filing (on November 18, 1965) of 
plaintiffs' motion to dismiss. McLean v. McDonald, 175 N.C. 418, 
95 S.E. 769, is typical of decisions cited and relied on by defendants. 
They relate to dismissals of appeals to this Court for failure to 
docket within the time prescribed by our rules. I n  this connection, 
i t  is sufficient to say: Nothing in the record indicates a case on ap- 
peal was settled by agreement or otherwise; and, until settlement of 
a case on appeal, G.S. 7-378 made no provision for the filing in the 
Durham County Civil Court of defendants' statement of case on 
appeal or for the transmittal thereof from the Durham County Civil 
Court to the Durham County Superior Court. Defendants make no 
contention that  error appears on the face of the record proper in the 
Durham County Civil Court. 

G.S. 1-287.1, discussed in both briefs, relates to the dismissal by 
the superior court of appeals therefrom to the Supreme Court. If 
applicable under any circumstances to an appeal from the county 
civil court to  the superior court, i t  could apply only to a motion to 
dismiss addressed t o  the county civil court. 

I n  view of the fact that  defendants failed to serve statement of 
case on appeal on plaintiffs within the ninety days allowed there- 
for, plaintiffs' motion to dismiss defendants' purported appeal from 
the Durham County Civil Court should have been granted. Hence, 
the order of the court below is reversed. 

Motions made by plaintiffs and by defendants suggesting diminu- 
tion of the record have been considered and denied. Nothing con- 
tained in the suggested addenda to the record affects the basis of 
decision on this appeal. 

Reversed. 

MOORE, J., not sitting. 
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ORVILLE S. HOLLENBECK V. RANSET FASTENERS, INC., A CORPORA- 
TION, (Rdl\ISET DIVISION - OLIK MATHIESON CHEMICAL COR- 
PORATION), a m  ACOUSTI ENGINEERING O F  CAROLINAS, ISC., 
ALSO KNOWN AS ACOUSTICS, INC. 

(Filed 25 May, 1966.) 

1. Sales 5 5- 
A seller is bound by an express warranty when, and only when, it is 

made to induce a sale and does induce such sale. 

2. Same- 
A tool used to force a steel bolt into concrete by means of a powder 

charge is ~lecessarily and inherently dangerous and can be safe o n l ~  when 
used with great care and caution, and a salesman's statement that the tool 
was "safe" is merely an expression of opinion in the "puffing of his wares," 
and cannot constitute an express warranty. 

3. Sales $j 16- 

Plaintiff contended that the salesman did not warn him of the possi- 
bility of a ricochet in using a tool to force a steel bolt into concrete or 
metal by the use of a powder charge. The evidence disclosed that plaintiff 
had used a like tool several thousands of times and that he had used the 
tool in question for a year or so prior to his injury from a ricocheting 
bolt, and that the shield of the tool carried a printed statement warning 
of the possibility of a ricochet. Held: Plaintiif cannot recoTer on the 
theory of negligence of the salesman in failing to give warning. 

4. Same;  Negligence § Nb-- 
The doctrine of c.es ipsa loquitur does not apply to an injury sustained 

by a workman using a tool to force bolts into concrete or metal by 
a powder charge placed into the barrel of the tool when it  appears that 
plaintiff had used the tool for a number of years and therefore had l i n o ~ ~ l -  
edge superior to defendant's salesman in regard to the use or condition of 
the tool. 

MOORE, J., not sitting. 

PARKER, C.J., concurs in the result. 

APPEAL by plaintiff from Brock, S.J., November 15, 1965 Schedule 
"C" Session of MECKLENBURG. 

The plaintiff's action arose out of an accident in which he was 
using a '(powder actuated tool" manufactured by the defendant 
Ramset and sold by the defendant Acoustics to the plaintiff's ern- 
ployer, Electrical Contracting and Engineering Company. It was 
used to fasten construction materials to steel or concrete and is 
barrel shaped with a shield on one end and a triggering mechanism 
on the other. The stud, or pin, and a powder charge are placed into 
the barrel and when the tool has been placed in the desired loca- 
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tion, the pin is forced into the construction material upon activating 
the charge by pulling the trigger. 

The plaintiff had been an electrician for eleven or twelve years 
and had been using a powder actuated tool similar to the one used 
a t  the time of the accident for the previous seven years, having 
fired i t  more than four thousand times. He  had been using the 
same tool he was using on the day of the accident for the last year 
or so and had successfully fired it  three times that  day before he 
was injured by the fourth pin. The accident occurred as the plaintiff 
attempted to use the tool in placing sr pin into a twelve inch square 
"precast concrete column." Upon firing it, he felt a "terrific explo- 
sion" and was thrown back as something hit him in the left eye, 
causing its loss. He testified he had never known a stud to ricochet 
in all his experience in using this tool. 

The manufacturer, Ramset Fasteners, Inc., whose name appears 
as a defendant, was never served with process and was not a party 
to this action. The plaintiff offered evidence that  in the year 1957 
W. H. Henderson, a salesman for Acoustics, told him and other em- 
ployees of the defendant, "If the gun is used properly and all safety 
precautions adhered to, i t  was safe to use and not to be disturbed 
about it." The instrument itself was introduced in evidence and, 
printed on the shield of the tool is, "Never operate without setting 
safety control to minimize possible ricochet. Follow instruction 
manual." At the time of the statement attributed to Henderson, 
plaintiff's employer had already bought these instruments and they 
were in use by the plaintiff and other employees. The injury to the 
plaintiff did not occur until about three years later and he testified 
he had been using the tool in question for about a year. It may be 
deduced that  the alleged warranty did not relate to the tool in ques- 
tion and was not relied upon in purchasing i t ;  however, the plaintiff 
contends that  this is an express warranty which was violated when 
he was injured. 

At the close of the plaintiff's evidence, the defendant's motion for 
nonsuit mas allowed; plaintiff excepted and appealed, assigning error. 

Carswell and Justice by James F. Justice, Peter L. Reynolds At- 
torneys for plaintiff appellant. 

Boyle, Alexander and Carmichael by R .  C. Carmichael, Jr., At- 
torneys for defendant appellee. 

PLESS, J. Since the manufacturer of the powder actuated tool 
is not a party, the doctrine of implied warranty is not available to 
the plaintiff. He  seeks to recover of the seller upon the alleged breach 
of an express warranty as summarized in the statement of facts. I n  
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Insurance Co. v .  Chevrolet Co., 253 N.C. 243, 116 S.E. 2d 780, Bob- 
bitt, J., speaking for this Court said: 

( I  1" * W any promise by the seller relating to the goods is 
an express warranty if the natural tendency of such affirmation 
or promise is to induce the buyer to purchase the goods, and if 
the buyer purchases the goods relying thereon.' " 

That  case cites Underwood v .  Car Co., 166 N.C. 458, 82 S.E. 885 
which says: 

"An express warranty is defined (as) " " ": 'When the 
seller makes affirmation with respect to  the article to be sold, 
pending the treaty of sale, upon which i t  is intended that the 
buyer shall rely in making the purchase. " * * A warranty 
consists in representations and statement of and concerning 
conditions and quality of personal property, the subject of sale, 
made by the person making the sale to induce and bring it  
about.' " 

Stating i t  another way: a seller is bound by an express warranty 
when, and only when, i t  is made to induce a sale and does induce 
such sale. 

The plaintiff testified that  the alleged warranty was made in 
1957 but stated on cross examination that,  "this particular tool I 
had used first in 1955 about three and one-half years before the ac- 
cident." Kowhere does he say that  the alleged warranty induced the 
sale or that  he, or his employer, relied upon it. 

A salesman is permitted to "puff his wares" and, in saying that 
a powder actuated tool is safe has merely expressed an opinion. 
There is no such thing as a safe shotgun or circular saw. Neither 
can a tool that,  with the use of a powder charge, forces a steel bolt 
into concrete be termed "safe." They are necessarily and inherently 
dangerous and can be safe only when used with great care and cau- 
tion. 

Even if the plaintiff's evidence justified the finding of an express 
warranty, he has shown no breach of that  warranty except the fact 
of his injury. His own evidence establishes that  he had been using 
a similar tool for some seven years and had fired i t  more than four 
thousand times. The particular tool used on the date of his injury 
had been used by him "for the last year or so", and on the day of 
the accident he had successfully used i t  three times prior to being 
injured with the fourth pin. 

The plaintiff also complains that  Henderson did not warn him 
of the possibility of ricochet. While it  is true that Henderson testified 
as to  two cases of ricochet with a similar tool, plaintiff's evidence 
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does not show that the salesman had this knowledge a t  the time of 
the sale. The evidence does affirm, and specifically so, that  each of 
the several thousand times the plaintiff picked up the tool, he was 
confronted with the printed statement on the shield which warned 
of a possible ricochet. He  could hardly expect more impressive 
notice than this and exceptions relating thereto are overruled. 

Neither can the plaintiff recover upon the theory of res ipsa lo- 
quitur. I n  38 Am. Jur. § 299, p. 995, i t  is said: 

"The res ipsa loquitur doctrine is based in part upon the 
theory that  the defendant in charge of the instrumentality 
which causes the injury either knows the cause of the accident 
or has the best opportunity of ascertaining i t  * * *. The in- 
ference which the doctrine permits is grounded upon the fact 
that  the chief evidence of the true cause, whether culpable or 
innocent, is practically accessible to the defendant but inacces- 
sible to the injured person. If the circun~stances do not suggest 
or indicate superior knowledge or opportunity for explanation 
on the part of the party charged, or if the plaintiff himself has 
equal or superior means of information, the doctrine will not 
apply." 

I n  view of the use by the plaintiff of this tool or a similar one 
for some seven years and four thousand "shots", i t  would be unrea- 
sonable to assume that  the defendant had knowledge superior to  the 
plaintiff's in regard to the use or condition of the tool. 

We have given full consideration to all the arguments and con- 
tentions advanced by the plaintiff, but can find no basis upon which 
to hold the defendant liable. 

Plaintiff's assignments of error are, therefore, overruled, and the 
judgment below granting the defendant's motion for nonsuit a t  the 
close of the plaintiff's evidence is 

Affirmed. 

MOORE, J., not sitting. 

PARKER, C.J., concurs in the result. 
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STATE v. JACKIE E. STALLINGS. 

(Filed 25 May, 1966.) 

1. Escape g 1- 
An indictment charging that defendant escaped from lawful custody 

while serving a sentence for a felony imposed in the Superior Court of a 
named county is sufficient without naming the felony for which clefend- 
ant was imprisoned, and reference in the indictment to the felony is sur- 
plusage. 

2. Indictment and  Warran t  § 9- 
If an averment in an indictment or warrant is not necessary in charg- 

ing the offense, it may be treated a s  surplusage. 

3. Escape 5 1; Criminal Law 8 40- 

In  a prosecution for escape, certified copies of the record of the Su- 
perior Court showing defendant's conviction and sentence, or a commit- 
ment issued under the hand and official seal of the clerk of the Superior 
Court, is admissible for the purpose of showing that defendant was in 
lawful custody a t  the time of the alleged escape. 

4. Escape § 1; Criminal Law 1, 76- 
I t  is incompetent for the superintendent of a State Prison to testify 

that the commitment under which defendant was held was for a felony; 
even so, upon motion to nonsuit, such testimony must be considered, and 
when such testimony, together with other evidence, discloses that defend- 
ant escaped while serving a sentence imposed by a named Superior Court 
for a felony, denial of nonsuit is proper. 

5. Criminal Law 8 16- 
In reviewing denial of motion to nonsuit, incompetent evidence admitted 

a t  the trial must bc considered. 

6. Criminal Law 1, 65.1- 
The evidence considered in the light most favorable to the State is held 

to support a finding that the person indicted under the name of "Jackie 
Emnlitt Stallings" is the same person referred to in the commitnlent as  
"Jack Stallings." 

MOORE, J., not sittiog. 

APPEAL by defendant from Cohoon, J., January 1966 Session of 
HALIFAX. 

Criminal prosecution on bill of indictment charging that  defend- 
a n t  on September 14, 1965, "while . . . confined in the North 
Carolina State Prison System in the lawful custody of ill. L. Stall- 
ings, Superintendent of State Prison Camp No. 400 and while then 
and there serving a sentence for the crime of robbery with force, 
which is a felony under the laws of the State of North Carolina, im- 
posed a t  the April Criminal 1959 Term Superior Court, Wake County, 
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then and there unlawfully, wilfully and feloniously did attempt to  
escape and escaped from the said State Prison Camp No. 400," etc. 

The State offered evidence tending to show that  defendant, a 
prisoner a t  State Prison Camp No. 400, known as Caledonia Prison, 
escaped therefrom on September 14, 1965; and that  he was found, 
about midnight on September 14, 1!365, stooped behind a parked 
automobile near a Super Market, beyond the confines of Caledonia 
Prison. 

The jury returned a verdict of "guilty as charged" and judgment, 
imposing a prison sentence, was pronounced. Defendant excepted 
and appealed. 

Attorney General Brwton and Assistant Attorney General Bul-  
loclc for the State.  

Dwight L. Cranford for defendant appellant. 

BOBBITT, J. Defendant assigns as error the denial of his mo- 
tion for judgment as of nonsuit. There was ample evidence to sup- 
port a finding that  defendant was an escapee from Caledonia Prison. 
Discussion is limited to defendant's contention that  the evidence 
fails to support the allegations of the indictment relating to the 
crime for which defendant was serving a sentence a t  the time of 
the alleged escape. 

The indictment, as the court explained to the jury, is based on 
the following portion of G.S. 148-45: "Any prisoner serving a sen- 
tence imposed upon conviction of a felony who escapes or attempts 
to escape from the State prison system shall for the first such offense 
be guilty of a felony . . ." No question is presented as to the 
sufficiency of the indictment. 

I n  S .  V .  Jordan, 247 N.C. 253, 100 S.E. 2d 497, the indictment 
charged that  the defendant "did unlawfully, wilfully and feloniously 
escape and attempt to  escape from the State Prison System, said 
prisoner having been previously convicted of escape," etc. The 
opinion states: "We do not undertake on this appeal to specify the 
exact averments prerequisite to a valid warrant or bill of indictment 
based on G.S. 148-45. Suffice to say, the bill of indictment on which 
defendant was tried is fatally defective. There is no averment of any 
kind, even in general terms, that  the alleged escape of January 9, 
1957, occurred while defendant was serving a sentence imposed upon 
his conviction of any criminal offense. In order to charge the offense 
substnntially i n  the language of G.S. 148-45, i t  would be necessary 
to allege that the escape or attempted escape occurred when defend- 
ant mas serving a sentence imposed upon conviction of a misde- 
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meanor or of a felony, irrespective of whether the presently alleged 
escape or attempted escape is alleged to be a first or a second offense." 

The present indictment charges tha t  defendant escaped from 
lawful custody while "serving a sentence for the crime of robbery 
with force, which is a felony under the laws of the State of North 
Carolina, imposed a t  the April Criminal 1959 Term Superior Court, 
Wake County," etc. We are of the opinion, and so hold, tha t  an in- 
dictment charging a defendant with escape from lawful custody 
while serving a sentence imposed by judgment pronounced in the 
superior court of a named county for a felony is sufficient Without 
naming the particular felony for which defendant was imprisoned. 
The reference to "the crime of robbery with force" is surplusage. 
"Allegations, without which an indictment or information for escape, 
or a related offense, is adequate, are deemed to be surplusage." 30A 
C.J.S., Escape § 25(6).  The material averment is tha t  defendant 
was serving a sentence imposed by judgment pronounced in the Su- 
perior Court of Wake County for a felony. Neither allegation nor 
proof tha t  defendant's imprisonment was for "the crime of robbery 
with force" was prerequisite to conviction. To establish the alleged 
crime, i t  was necessary to prove that  defendant escaped when serv- 
ing a sentence imposed by the Superior Court of Wake County for 
a felony. 

To  establish defendant's alleged escape was from lawful custody, 
the State offered evidence tha t  defendant was in the custody of &I. 
L. Stallings, Superintendent of State Prison Camp No. 400, under 
authority of commitment No. 3468 entitled "State v. Jack Stallings." 
The  portion thereof admitted in evidence recites tha t  "the above 
named defendant" was brought to trial a t  the April 1959 Criminal 
Term of the Superior Court of Wake County, tha t  he was convicted 
and that judgment was pronounced. In  lieu of omitted portions, the 
following appears: ' ( (The type of offense and the punishment is not 
permitted to be offered and is stricken from the commitment and no 
part  of said information was disclosed or revealed to the jury.)" 
The record does not indicate why or a t  whose instance the pro- 
visions relating to the type of offense and the punishment were "not 
permitted to be offered." 

"Court records are generally admitted to prove the lawfulness 
of a prisoner's custody." 19 Am. Jur. ,  Escape, Prison Breaking, and 
Rescue 8 27; 30A C.J.S., Escape $ 26(b) ,  p. 902. 

Unquestionably, certified copies of the records of the Superior 
Court of Wake County showing defendant's conviction and sentence 
were admissible to shorn defendant was in lawful custody a t  the 
time of the alleged escape. State v. King, 372 S.W. 2d 857 (Mo., 
1963)) and cases cited; State v. McGee, 398 P. 2d 563 (Kan., 1965). 
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A commitment issued under the hand and official seal of the Clerk 
of the Superior Court of Wake County was also admissible for this 
purpose. Such records were also competent to show whether the 
offense for which defendant was imprisoned was a felony or a mis- 
demeanor. Here, a crucial portion of the commitment mas not in 
evidence. 

The superintendent, on direct examination, identified commit- 
ment KO. 3468 as the commitment "for Jack Stallings." Thereafter, 
the record shows: "(Q. And is i t  a con~mitnlent for a felony offense? 
OBJECTION BY DEFENDANT OVERRULED. DEFENDANT EXCEPTS. A. Yes.) 
To the foregoing question and answer in brackets the defendant ex- 
cepted." 

While the record discloses no reason why commitment No. 3468 
in its entirety was not competent, i t  was error to permit the super- 
intendent to testify as to the contents thereof or, more precisely, that  
i t  was "a commitment for a felony offense." The admission of this 
testimony, bearing directly upon whether defendant was serving a 
sentence for a felony, was prejudicial. Even so, i t  was for considera- 
tion in passing upon defendant's motion for judgment as of nonsuit. 
S. v. McMilliam, 243 N.C. 771, 774, 92 S.E. 2d 202. 

We have not overlooked the fact that  defendant is presently in- 
dicted under the name "Jackie Emmitt Stallings" and that  commit- 
ment No. 3468 is entitled "State v. Jack Stallings." However, we are 
of the opinion that  the evidence, when considered in the light most 
favorable to the State, is sufficient to support a finding that the per- 
son indicted is the person referred to in commitment No. 3468 a s  
"Jack Stallings." 

For the reasons indicated, we hold the evidence sufficient to  
withstand defendant's motion for judgment as of nonsuit; but, for 
error in the admission of incompetent evidence, a new trial is 
awarded. 

New trial. 

MOORE, J., not sitting. 
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STATE O F  NORTH CAROLINA v. WILSON MILLER. 

(Filed 23 May, 1966.) 

1. Homicide 5 9- 
Reasonable apprehension of future injury is an essential prerequisite to 

the right to take life in defense of one's habitation. 

2. Homicide 8 20- Whether  defendant shot  i n  defense of home a n d  
whether  h e  used excessive force held jury questions on  evidence. 

Evidence that a trespasser who was refused entry by the owner of a 
house stated that he was coming in anyway and was going to "tear the 
place up," and began to rip the screen from the outer door, that the owner 
got a pistol and returned to the hall and, without closing the inner wood 
and glass door, stated, "I told you not to tear my screen out," and firedl 
the fatal shot, held to preclude nonsuit, it being for the jury to determine 
whether the shot was fired for the committed act of tearing the screen or 
whether the owner shot to prevent a n  intruder, who he had reason to be- 
lieve intended to commit a felony or inflict personal injury to him or some 
other members of his household, from entering the dwelling, and, if so, 
whether defendant used excessive force under all the circumstances. 

3. Homicide 5 27- 
Where there is evidence that defendant fired the fatal shot in defense 

of his habitation against a trespasser, a charge on defendant's right to kill 
in self-defense without an instruction on the law relating to defendant's 
right to defend his habitation from invasion by a n  intruder, must be held 
for prejudicial error. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., December 1965 Session of 
DURHAM. 

Defendant was indicted for murder in the first degree. When the 
case was called for trial, however, the solicitor announced that he 
would not seek a conviction for that  crime, but would ask for a ver- 
dict of guilty of murder in the second degree or manslaughter, as  
the evidence might disclose. The jury found defendant guilty of 
manslaughter. 

Evidence for the State tended to show the following: On May 
29, 1965, a t  about 8:00 p.m., the State's witness, Jasper Conway, 
finished his work a t  the cafe where he was employed and started to 
his room in defendant's home. The deceased, Bruce Browning, who 
was "half drunk," announced his intention to walk along with him. 
When they arrived, Conway rang the bell and defendant came to 
the door. At the entrance were two doors. The inner, a wooden 
panel door, containing glass panes about 2% x 3  feet, was open; the 
outer, a screen door, was closed and hooked. Defendant admitted 
Conway, who went to  his room, but he refused entry to Browning, 
saying to him, "Bruce, I don't want you in here, you will only make 
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trouble; I don't want you in my house." Browning told defendant 
that  he was coming in anyway, and that he was going to "tear the 
place up." Defendant again told him to go away; that  he wanted 
no trouble. Browning then began to rip the screen out of the door. 
When he started this, defendant went for his pistol. He  returned to 
the hall, and said, "I told you not to tear my screen out." H e  then 
fired one shot. The bullet struck deceased in the chest, passed through 
his heart and both lungs, and caused his death. Browning had there- 
tofore been told to stay away from defendant's house because he 
"would argue and fuss" every time he came there. On one occasion 
a policeman had ejected him. 

Defendant offered no evidence. From the judgment that  he be 
confined in the State's Prison for 5-7 years, defendant appeals. H e  
assigns as error the refusal of the court to grant his motion for non- 
suit and omissions in his Honor's charge. 

T. W. Bruton, Attorney General, and George A. Goodwyn, As- 
sistant Attorney General for the State. 

Blackwell M. Brogden and Norman E. Williams for defendant 
appellant. 

SHARP, J. Defendant contends that  the State's own evidence re- 
butted the presumption of unlawfulness and malice which arises 
from an intentional killing with a deadly weapon, and that  he is 
entitled to an acquittal by judgment of nonsuit. We agree with the 
trial judge, however, that  the State's evidence required its subniis- 
sion to  the jury. Deceased was unarmed. After he had torn the screen 
from the outer door, defendant neither shut the panel door, nor gave 
him any warning of his purpose to shoot if deceased persisted in his 
efforts to enter the house. Instead, defendant procured his pistol, 
said to Browning, "I told you not to tear my screen out," and fired 
the fatal shot. Defendant could not justify or excuse slaying the 
man a t  his door for an act already done; reasonable apprehension 
of future injury is an essential prerequisite to the right to take life 
in defense of one's habitation. It was for the jury to  say whether 
defendant shot to punish deceased for damaging his screen, or to 
prevent an intruder, whom he had reason to believe intended to 
commit a felony or to  inflict personal injury upon him or some 
other member of his household, from forcibly entering his dwelling. 
If it  were the latter, there was the further question whether de- 
fendant used force excessive under all the circumstances. State v.  
Baker, 222 N.C. 428, 23 S.E. 2d 340; State v. Reynolds, 212 N.C. 37, 
192 S.E. 871. 
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When a trespasser enters upon a man's premises, makes an as- 
sault upon his dwelling, and attempts to force an entrance into his 
house in a manner such as would lead a reasonably prudent man to 
believe that  the intruder intends to commit a felony or to inflict 
some serious persona1 injury upon the inmates, a lawful occupant 
of the dwelling may legally prevent the entry, even by the taking 
of the life of the intruder. Under those circumstances, "the law does 
not require such householder to flee or to remain in his house until 
his assailant is upon him, but he may open his door and shoot his 
assailant, if such course is apparently necessary for the protection 
of himself or family. . . . But the jury must be the judge of the 
reasonableness of defendant's apprehension." State v. Gray, 162 
N.C. 608, 610-11, 77 S.E. 833, 834, 45 L.R.A. (n.s.) 71, 73. Accord, 
State v. Johnson, 261 N.C. 727, 136 S.E. 2d 84; State v. Bryson, 200 
N.C. 50, 156 S.E. 143. See Annots., Homicide or Assault in Defense 
of Habitation or Property, 25 A.L.R. 508 (1923) ; 32 A.L.R. 1541 
(1924) ; 34 A.L.R. 1488 (1925). A householder will not, however, be 
excused if he employs excessive force in repelling the attack, whether 
i t  be upon his person or upon his habitation. State v. Roddey, 219 
N.C. 532, 14 S.E. 2d 526. 

The rules governing the right to  defend one's habitation against 
forcible entry by an intruder are substantially the same as those 
governing his right to defend himself. 26 Am. Jur., Homicide 8 167 
(1940). (Compare the rules governing the right of an owner to kill 
in defense of his property. Curlee v. Scales, 200 N.C. 612, 158 S.E. 
89; State v. Scott, 142 N.C. 582, 55 S.E. 69, 9 L.R.A. (n.s.) 1148; 
State v. Crook, 133 N.C. 672, 45 S.E. 564; State v. Taylor, 82 N.C. 
554.) 

In  his charge to the jury, the judge fully explained the law of 
self-defense insofar as i t  related to the right of defendant to de- 
fend his person, but defendant assigns as error the court's failure to 
declare the law relating to his right to defend his habitation from 
invasion by an intruder. This assignment must be sustained. The 
Court, in State v. Spruill, 225 N.C. 356, 357-58, 34 S.E. 2d 142, 143, 
spoke to  this precise point: 

"Defendant complains, and rightly so, that  while the law 
arising upon the evidence given in the case in so far as i t  re- 
lates to his plea of self-defense was declared and explained in 
the charge to the jury, as i t  should have been, the court failed 
to declare and explain the law arising upon the evidence given 
in the case as i t  relates to defendant's legal right to defend his 
home from attack, and to evict trespassers therefrom. 

"The right of a person to defend his home from attack is a 
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substantive right, as is the right to evict trespassers from his 
home. . . . 

"Hence, when in the trial of a criminal action charging an 
assault, or other kindred crime, there is evidence from which it 
may be inferred as in this case that the force used by defendant 
was in defending his home from attack by another, he is entitled 
to have evidence considered in the light of applicable principles 
of law. . . . This is true even though there be no special 
prayer for instruction to that effect." 

The defendant is entitled to have another jury consider his case. 
New trial. 

MOORE, J., not sitting. 

THE CHURCH OF GOD IN CHRIST JESUS NEW DEAL, INCORPORATED, 
AND MRS. C. L. FAISON v. W. H. AMOS, W. E. EDWARDS AND R. B. 
MUAIFORD. 

(Filed 25 May, 1966.) 

Religious Societies and Corporations § 3- 
Where there is serious controversy as to which of two factions of a 

church congregation is entitled to the use and control of the church prop- 
erty, the Superior Court correctly enjoins the dissipation or expenditure 
of church funds until the hearing on the merits, but the determination that 
one of the claimants was the chief officer of the church is not necessary 
in issuing the injunction, and such provision will be vacated on appeal. 
The Supreme Court, in the exercise of its supervisory power, may modify 
the order by directing that the tangible personal property be delivered to 
the clerk of the Superior Court pending the final hearing. 

MOORE, J., not sitting. 

APPEAL from Latham, S.J., October 28, 1965 Session, DURHAM 
Superior Court. 

For many years prior to  March 27, 1963, Rev. C. L. Faison was 
the President and Chief Apostle of the Durham Church of The 
Church of God in Christ Jesus New Deal, Incorporated. On that  
date he died and shortly afterwards the defendant, W. H. Amos, 
alleged that  he was elected Chief Apostle and was entitled to take 
over the property and operation of the church. On the 13th day of 
August, 1964, a Certificate of Incorporation for the "Church of God 
in Christ Jesus of America" was filed bearing the names of the three 
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defendants, ITT, H. Amos, W. E .  Edwards, and R .  B. iliumford. The 
three persons named, acting as individuals, and for the new cor- 
poration, have taken control of the records, seal and funds of the 
plaintiff church, and the defendants have held themselves out a s  the 
duly elected officials of the plaintiff church. 

This action mas instituted by the plaintiff church to restrain 
the above activity on the part  of the defendants, and upon a hear- 
ing, a demurrer interposed by the defendants was sustained and i t  
was ordered that  hlrs.  C. L. Faison be made a party. She filed a 
complaint in which she claimed that  the actions of the defendants 
were without authority of the church and that  on the 5th day of 
December, 1964, a t  a meeting called by the plaintiff corporation, 
she was duly elected President and Chief Apostle of the corporation 
and demanded tha t  the defendants relinquish control and possession 
of the assets of the plaintiff corporation which they have refused 
to do. 

Her plea for relief was that  the defendants be restrained from 
holding themselves out as officials of the church and tha t  they be 
required by temporary injunction to  deliver all the assets of the 
church to the plaintiffs and that  RIrs. Faison be certified as  the duly 
elected President and Chief Apostle of the church. 

I n  reply, the defendants alleged tha t  Mrs. Faison was the es- 
tranged wife of the deceased C. L. Faison, tha t  she had been sepa- 
rated from him since 1947 and had been living in Washington, D. 
C., where she remained until she became satisfied tha t  her husband 
was about to die. Tha t  she returned to Durham about four days 
prior to his death and thereafter attempted to proclaim herself his 
successor, all without authority of the church or the corporation. 

Judge Lathain, after a hearing, signed a temporary order which, 
among other things, held tha t  Mrs. Faison was the Chief Apostle 
of the plaintiff corporation; that  the construction of a church build- 
ing a t  814 Fargo Street in Durham was being erected with the use 
of funds of the plaintiff corporation; tha t  said construction should 
immediately cease and that  no funds of the corporation should be 
expended for any purpose; that "all records of the corporation, in- 
cluding minutes, seal, deeds, bank books, checkbooks, shall be im- 
mediately turned over to Mrs. C. L. Faison, pending the final de- 
termination of this action." 

Upon the argument of the case in this Court, i t  was argued by 
the attorney for the plaintiff and admitted by counsel for the de- 
fendant that  the defendants have not complied with Judge Latham's 
order. The defendants have appealed therefrom to this Court. 
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Bryant, Lipton, Bryant and Battle by Alfred S. Bryant attorneys 
for defendants. 

Haywood, Denny & Miller by George W. Miller, Jr., attorneys 
for appellees. 

PLESS, J. It is apparent that  the claims of the opposing parties 
will have to be determined by a trial in the Superior Court of 
Durham County. It is also conceivable that  further action of the 
stockholders of the corporation involved, and the members of the 
church, after appropriate notice to all parties and members, may 
be required in order to  determine the official position of the various 
claimants to the offices in the church and the control of its property. 
As to the extent the ecclesiastical laws of the church shall control, 
we express no opinion a t  this time. 

The finding by Judge Latham that  Mrs. Faison is the Chief 
Apostle of the plaintiff corporation was unnecessary to support the 
order issued by him and i t  is, therefore, vacated without prejudice. 
Acting under our inherent supervisory authority, the order by him 
is hereby continued in full force and effect until the trial of this ac- 
tion, subject to the modification that  the records of the corporation, 
including minutes, seal, deeds, bank books, checkbooks, and the 
moneys and bank balances, shall be immediately delivered to  the 
Clerk of the Superior Court of Durham County who shall keep the 
same in his custody, pending the trial of the case and such order as  
may be made upon its determination. 

Pending the trial, the Judge of the Superior Court is authorized 
to make appropriate orders in regard to contributions and income 
which may accrue, and also as to the payment of any necessary 
charges and debts in order to preserve the property and assets for 
the benefit of the true owner. 

Modified and affirmed. 

MOORE, J., not sitting. 
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STATE V. ERVIN RIATO, JR. 

(Filed 23 May, 1966.) 

1. Indictments and  Warran t  § 1+ 
An indictment may be quashed for want of jurisdiction, irregularity in 

selection of the grand jury, or for defect in the bill of indictment. 

2. Indictment a n d  Warran t  5 9- 
,4 defect in the bill of indictment may not be cured by a bill of par- 

ticulars. 

3. Indictnient a n d  Warran t  5 13; Courts § 9- 
The quashal of a bill of indictment charging embezzlement of a speci- 

fied sum between certain dates does not preclude another Superior Court 
judge from considering the sufficiency of subsequent indictments setting 
forth separate acts of embezzlement alleged to hare been committed by 
defendant between the same dates and also a prior date in a total amount 
in excess of that charged in the first indictment. The law of the case con- 
templates a n  irrevocable determination or a final ruling on appeal and is 
quite dseren t  from res judicata. 

MOORE, J., not sitting. 

PARKER, C.J., and BOBBITT, J., concur in result. 

APPEAL by the State from Parker, J., September 1965 Crirninal 
Session of BEAUFORT. 

At the September 1964 Criminal Session of Beaufort County 
Superior Court, the Grand Jury returned a bill of indictment charg- 
ing the defendant with the en~bezzlement of $1365.25 over a period 
from 27 January 1964 to 31 March, 1964. Thereafter, the defendant 
moved for a bill of particulars which was furnished by the So- 
licitor. Later, he moved the Court that  "the indictment be quashed 
and set aside for the reason that  i t  appeared from the record and 
from the indictment that  no crime had been charged," etc. 

At the November 1964 Session, Judge Cowper allowed a motion 
to quash the bill of indictment. Xo appeal was taken by the State. 

At the September 1965 Criminal Session the Solicitor sent eight 
bills of indictment against the defendant which more particularly 
charged the defendant with the offenses set forth in the earlier bill, 
all of which m-ere returned as true bills by the Grand Jury. The de- 
fendant moved to quash the new bills, and the Presiding Judge, the 
Honorable Joseph W. Parker, allowed the motion, finding as a fact 
that they "covered precisely the same offense as the indictment re- 
turned a t  the September 1964 Term," and further held that  he was 
"without power to disturb the prior judgment of the Superior Court 
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quashing the former bill . . . and that  no appeal now lies to one 
Judge of the Superior Court from the ruling of another." 

The State appeals, assigning error. 

Attorney General Bruton, Asst. Attorney General Millard R. 
Rich, Jr., for the State. 

John A. Wilkinson for the defendant. 

PLESS, J .  Bills of indictment may be quashed for want of juris- 
diction, S. v. Sloan, 238 N.C. 547, 78 S.E. 2d 312, irregularity in the 
selection of the Grand Jury, Miller v. State, 237 N.C. 29, 74 S.E. 2d 
513, and for defects in the bill of indictment, S. v. Faulkner, 241 
N.C. 609, 86 S.E. 2d 81. 

A defect in a bill of indictment is not cured by the statute which 
enables the defendant to  call for a bill of particulars . . . the 
particulars authorized are not a part of the indictment, 8. v. Thorn- 
ton, 251 N.C. 658, 111 S.E. 2d 901. As stated in Joyce on Indict- 
ments, Sec. 326, p. 364: 

"* * * If the indictment be not demurrable upon its face, 
i t  does not become so by the addition of a bill of particulars." 

Consequently, i t  was error to quash the first bill because of "the 
record and the indictment." 

We cannot agree that  Judge Parker was "without power" to rule 
on the new bills solely because Judge Cowper had earlier ruled on 
a similar bill. 

An examination of the eight bills considered by Judge Parker 
discloses that  they did not cover precisely the same offenses as the 
first bill. Two of the later bills refer to dates previous to January 
27, 1964, and the total amount of the monies allegedly embezzled in 
the eight later bills is $1260.20 rather than $1365.25. 

We find no North Carolina decision nor, indeed, one from any 
jurisdiction upon the exact question here presented except in some 
instances in which a foreign statute is being construed. The defend- 
ant in his brief gives no citations to sustain his position. 

"The law of the case" contemplates an irrevocable determination 
or a final ruling on appeal and is quite different from res judicata. 

As stated in 21 C.J.S., Courts, Sec. 195a., p. 331: 

"* * * The law of the case " * * is distinct from res 
judicata, in that the law of the case does not have the finality 
of the doctrine of res judicata, and applies only t o  the one case, 
whereas res judicata forecloses parties or privies in one case 
by what has been done in another case, although in its essence 
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i t  is nothing more than a special and limited application of the 
doctrine of res judicata or former adjudication, and what is 
known as the 'law of the case,' that  is, the effect and conclu- 
siveness of a former decision in the subsequent proceedings in 
the same case, has been generally put upon the ground of res 
judicata." 

Since the present bills have not been considered upon their 
merits, the cause is remanded for that  purpose, unaffected by the 
previous action of the court, and to that  end Judge Parker's ruling 
is hereby 

Reversed. 

MOORE, J., not sitting. 

PARKER, C.J., and BOBBITT, J. ,  concur in result. 

STATE v. LUCIOUS STARGAL UPCHURCH. 

(Filed 25 May, 1966.) 

1. Searches and Seizures 5 2- 
Where an officer issuing a search warrant testifies that she merely wit- 

nessed the signature of the officer signing the affidavit, without requiring 
the officer to sign the affidavit under oath and without examining him in 
regard thereto, the record overcomes the presumption that the require- 
ments of the statute have been observed, G.S. 15-27, and evidence obtained 
by such warrant is erroneously admitted. 

2. Criminal Law 5 16- 
The fact that evidence obtained by an illegal search warrant was ad- 

mitted in evidence does not warrant the Supreme Court in granting de- 
fendant's motion for judgment as of nonsuit, since had the evidence ob- 
tained under the search warraut been suppressed, the State might have 
introduced other evidence tending to support the charge. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., 11 November Criminal 
Session 1965 of DURHAM. 

The defendant was tried upon a bill of indictment charging in 
the first count that he did wilfully, maliciously and unlawfully sell 
and barter tickets, tokens, certificates and orders for shares in a 
lottery, to wit: tickets used in connection with a baseball lottery. 
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The second count charges that  the defendant did wilfully, maliciously 
and unlawfully cause to  be sold tickets, tokens, certificates and or- 
ders for shares in a lottery, to  wit: tickets used in connection with a 
baseball lottery. The third count charges that  the defendant did 
wilfully, maliciously and unlawfully have in his possession tickets, 
tokens, certificates and orders used in the operation of a lottery 
based upon the outcome of baseball games, in violation of G.S. 14- 
291.1. 

The State's evidence consisted of the introduction of certain ex- 
hibits found in the grocery store of the defendant located a t  316 
Morehead Avenue, Durham, N. C., in a search made pursuant to  a 
search warrant purported to  have been issued on the 28th day of 
April 1965, which exhibits Carl C. King, a detective with the Dur- 
ham police department, testified were baseball lottery tickets. From 
a verdict of guilty as charged and the judgments imposed on the 
second and third counts in the bill of indictment, the defendant ap- 
peals, assigning error. 

Attorney General Bruton, Assistant Attorney General Barham, 
and Staff Attorney Partin for the State. 

Blackwell M .  Brogden for defendant. 

DENNY, E.J. The defendant's first assignment of error is di- 
rected to the failure of the court below to sustain his motion to sup- 
press the State's evidence with respect to  the purported lottery 
tickets on the ground that  such evidence was obtained under an  il- 
legal search warrant. 

The trial judge, in the absence of the jury, heard evidence bear- 
ing on the circumstances under which the search warrant was issued. 
Officer A. L. Hight testified that he signed the affidavit under oath 
in connection with the procurement of the search warrant. However, 
Miss Sadie Lee Munford, who issued the search warrant, testified 
that  she was assistant clerk of the recorder's court of Durham 
County. This witness, according to her testimony, had no recollec- 
tion whatever in connection with the issuance of the search warrant 
in question. She did testify, however, that  her signature was on the 
document presented to her, and further testified that  usually when 
the officers come for a search warrant, " (a)ll  I can say is they come 
in and ask if I will witness their signature, and I witness it." This 
custom on the part of this witness is not a compliance with the re- 
quirements of G.S. 15-27. The statute provides that  a search warrant 
shall not be signed or issued by any officer without first requiring the 
complainant or other person ''to sign an affidavit under oath and 
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examining said person or complainant in regard thereto"; and fur- 
ther that  "no facts discovered by reason of the existence of such il- 
legal search warrant shall be competent as evidence in the trial of 
the action." State v. White ,  244 N.C. 73, 92 S.E. 2d 404; State v. 
McMilliam, 243 N.C. 771, 92 S.E. 2d 202. 

The trial judge held the search warrant was legal and overruled 
the defendant's motion to  suppress the evidence. The defendant ex- 
cepted to this ruling. 

The general rule is that  where nothing appears to the contrary, 
there is a presumption that  the requirements of the statute have 
been preserved. State v. Gross, 230 N.C. 734, 55 S.E. 2d 517. 

On this record i t  seems apparent to us that the assistant clerk of 
the recorder's court of Durham County did not observe the statutory 
requirements in connection with the issuance of the search warrant 
involved in this case. Further, i t  seems evident from her testimony 
that  she does not have the slightest comprehension as to  what her 
legal duties and responsibilities are in connection with the issuance 
of a search warrant. 

I n  our opinion the court below committed error in overruling the 
defendant's motion to suppress the evidence obtained under the 
search warrant involved, and we so hold. Even so, we will not sus- 
tain the defendant's motion for judgment as of nonsuit. Had the evi- 
dence obtained under the illegal search warrant been suppressed, 
the State might have introduced other evidence tending to support 
the charges in the bill of indictment. The defendant is entitled to a 
new trial, and it  is so ordered. 

New trial. 

MOORE, J., not sitting, 

I. A. SCHAFER v. SOUTHERN RAILWAY COhlPAhT. 

(Filed 26 May, 1966.) 

Appeal and Error 5 60- 
Decision on appeal that the evidence justified a peremptory instruction 

upon a n  issue relates to the evidence of record upon the appeal and is not 
controlling upon the subsequent tr ial  if there is a material difference in 
the evidence. 

MOORE, J., not sitting. 

ON rehearing. 
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White, Crumpler, Powell, Pfefferkorn & Green for plaintiff ap- 
pellant. 

W. T. Joyner; Womble, Carlyle, Sandridge & Rice for defend- 
ant appellee. 

LAKE, J.  This cause, filed 14 January 1966, is reported in 266 
N.C. 285, 145 S.E. 2d 887. I n  that  opinion i t  is stated: 

"The undisputed evidence is that  the defendant, without per- 
mission, entered upon land in possession of the plaintiff and dug 
a ditch thereon. This being denied in the answer, the court 
should have submitted to the jury the issue: Did the defendant 
trespass upon the land of the plaintiff, as alleged in the com- 
plaint? The jury should have been instructed to answer the is- 
sues in the affirmative if they believed the evidence on this point 
to be true. No such issue was submitted." 

I n  apt  time the defendant filed a petition to  rehear. The petition 
was allowed for the sole purpose of clarification of the foregoing 
paragraph of the original opinion. 

That  statement was and is intended to relate solely to the rights 
of the parties upon the evidence contained in the record before us on 
this appeal. It is not to be construed as a predetermination of the 
instructions to  be given to the jury in the light of evidence presented 
a t  the new trial which is to be had in accordance with the opinion of 
this Court. 

The defendant relies upon a contract, executed by the plaintiff 
and the defendant on 28 August 1946, in which contract the defend- 
ant  agreed to operate an industrial track "located wholly on the 
right of way of the railwayJ1 for the purpose of affording to the 
plaintiff facilities for the shipment of his freight. By  the agreement 
title to  the rails, materials and fixtures in the said track are vested 
in the plaintiff, who agreed to maintain the track. The agreement 
provides, however, that  a t  the election of the defendant i t  may 
"perform the work of maintenance" of the track "for account of" 
the plaintiff. It may be that,  on the new trial of this action, the de- 
fendant can present evidence to show that  the ditch in question is 
located on its right of way. If so, the above quoted statement in our 
opinion will not control the instruction to be given to the jury a t  
that  trial upon the issue of trespass. The record before us contains 
no evidence to show that  the ditch was located within the boundaries 
of the defendant's right of way. 

Except as herein modified the opinion and decision heretofore 
announced are reaffirmed. 

MOORE, J., not sitting. 
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EVERETT RICE v. T H E  AETNA CASUALTY AND SURETY COMPANY. 

(Filed 23 Nay, 1966.) 

1. Insurance § 47.1- 

In  an  action on the uninsured ~eh ic le  clause in a collision policy, alle- 
gations in the complaint that the T-ehicle causing the injury was an unin- 
sured vehicle as  defined in the policy, and conditional assertion in the reply 
that if, in fact, such vehicle m7as insured, the insurance was void because 
of the insolrency of the inwrer, lrelrl not an  admission that the vehicle 
causing the loss was covered by a liability policy, and therefore motion 
for judgment on the pleadings in faror of defendant v a s  correctly denied. 

I n  an action on the uninsured vehicle clause in a collision policy, evi- 
dence that the ~eh ic le  causing the loss was insured in another state, 
where it was registered and licensed, by an  insurer there authorized to 
write the insurance, and that subsequent to the collision the insurer was 
placed in receivership because of its insolvency, and that a claim was filed 
with the insurer's receiver, held insufficient to  support the court's conclu- 
sion that the vehicle causing the injury was an  uninsured motor vehicle 
within the definition of the collision policy. 

MOORE, J., not sitting. 

APPEAL by defendant from McLenn, J., March 1965 Civil Ses- 
sion, as continued, of MADISON. 

Plaintiff, a resident of this state, owned a GMC truck. On April 
4, 1962, plaintiff purchased from defendant a liability insurance 
policy covering the operation of his truck. The policy, including a 
rider affording protection against personal injuries and property 
damages resulting from the negligent operation of an uninsured 
motor vehicle, conformed to the requirements of G.S. 20-279.21, in 
effect when the policy was issued. 

Plaintiff, operating his truck, was, on April 30, 1962, in a collision 
with a Pontiac automobile owned by Charles hI. Thornton. The 
Pontiac was licensed and registered in South Carolina, where Thorn- 
ton resided. 

Plaintiff instituted this action to recover $5,000 for personal in- 
juries and $450 property damage. He alleged his damages resulted 
from Thornton's negligent operation of the Pontiac, an uninsured 
motor vehicle. 

Defendant, answering, admitted insuring plaintiff on April 4, 
1962 to the extent required by G.S. 20-279.21 on the date the insur- 
ance was written. It admitted plaintiff was injured by the negligent 
operation of the Pontiac. It denied the Pontiac was an uninsured 
motor vehicle, but was in fact insured in South Carolina, where the 
vehicle was licensed and registered, by Guaranty Insurance Ex- 
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change (hereinafter Exchange), a h/lissouri corporation authorized 
to do business in South Carolina. 

Plaintiff, replying to the defenses asserted by defendant, al- 
leged: 

((* * Y (1)f the said Charles M. Thornton had a policy of mo- 
tor vehicle insurance on his said Pontiac automobile, said policy 
was with a bankrupt and insolvent company" and for that  reason 
was not a policy meeting the requirements of G.S. 20-279.21 on April 
4, 1962 when the policy was written, nor on April 30, 1962 when the 
collision occurred. 

Defendant moved for judgment on the pleadings. The motion 
was overruled. Jury trial was waived. The court made findings of 
fact on which it  rendered judgment for plaintiff. 

Will iam J .  Cocke and A .  E. Leake for plaintiff appellee. 
Landon Roberts (Meekins & Roberts) for defendant appellant. 

PER CURIAM. Defendant's assignments of error present these 
questions : 

1. Did the court err in overruling defendant's motion for judg- 
ment on the pleadings? 

2. Was there evidence on which the court could conclude tha t  
the Pontiac was "an uninsured motor vehicle" as that  phrase is de- 
fined in the policy issued plaintiff? 

The answer to the first question is "No." The complaint spe- 
cifically alleges that  the Pontiac was an uninsured motor vehicle a s  
this phase is defined in plaintiff's policy. The conditional asser- 
tion in the reply that  if, in fact, Thornton was insured as alleged 
by defendant the insurance was void because of the insolvency of 
the insurer, is not an admission that  Exchange had issued a policy 
of liability covering the operation of the Pontiac. 

The answer to the second question is also "No." The burden of 
proof rested on plaintiff to establish his allegation that  the Pontiac 
was an uninsured motor vehicle. Horn v. Insurance Company, 265 
N.C. 157, 143 S.E. 2d 70; Hawley v. Insurance Company, 257 N.C. 
381, 126 S.E. 2d 161; Crisp v. Insurance Company, 256 N.C. 408, 
124 S.E. 2d 149; Fallins v. Insurance Company, 247 N.C. 72, 100 
S.E. 2d 214; Strigas v. Insurance Company, 236 N.C. 734, 73 S.E. 
2d 788; Williams v. Insurance Company, 212 N.C. 516, 193 S.E. 
728; Jones v. Life & Casualty Company, 199 N.C. 772, 155 S.E. 
870; King v. Insurance Company, 197 N.C. 566, 150 S.E. 19; L e v y  
v. Auto Insurance Company, 31 111. App. 2d 157, 175 N.E. 2d 607; 
Hill v. Seaboard Fire & Marine Insurance, 374 S.W. 2d 606; 12 
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Couch, Insurance, Sec. 45:628; 7 Am. Jur.  2d, p. 463; 46 C.J.S. pp. 
456-7. 

Plaintiff's policy reads: "The term 'uninsured automobile' means: 
(1) with respect to damages for bodily injury and property damage 
a n  automobile with respect to the ownership, maintenance or use of 
which there is, in the amounts specified in the n'orth Carolina 310- 
tor Vehicle Safety and Financial Responsibility Act, neither (i)  
cash or securities on file with the North Carolina Commissioner of 
Motor Vehicles, nor (ii) bodily injury and property damage lia- 
bility bond or insurance policy, applicable to the accident with re- 
spect to any person or organization legally responsible for the use 
of such automobile; . . ." 

Plaintiff's evidence with respect to the liability insurance cov- 
ering the ownership or operation of Thornton's Pontiac was limited 
to: (1) a certificate of the Xorth Carolina Commissioner of In-  
surance that  Exchange had never been autliorized to do business in 
North Carolina and (2) a certificate from the office of the Commis- 
sioner of Motor Vehicles tha t  i t  had no record of the registration of 
a motor vehicle by Charles M. Thornton, nor did i t  have a record 
of proof of financial responsibility by Thornton. 

Defendant's evidence was to the effect that  the liability of the 
owner of the Pontiac for negligent operation mas insured by Ex- 
change under a policy expiring on April 11, 1962. The policy limited 
liability for injury to one person to $10,000 and $5,000 for property 
damage. The policy was extended or renewed by the insured for n 
period from April 11, 1962 to September 11, 1962. The renewal policy 
was written by insurer's agent, who was authorized to do business in 
South Carolina. The agent provided the Motor Vehicle Insurance 
Commissioner of South Carolina with a certificate to the effect that  
owner and operator liability for negligent operation was insured. 
Exchange was in May 1960 licensed to write insurance in South 
Carolina. I t s  license was renewed on April 1, 1961 and April 1, 
1962. I t s  license to operate in South Carolina was suspended on 
August 24, 1962. A receiver was, on Scptember 4, 1962, appointed 
by the courts of South Carolina for the assets of Exchange. The 
records of the receivership show Thornton's liability for the opera- 
tion of the Pontiac was insured as alleged in the answer until &lay 
22, 1962, a t  which time the insurance was transferred to a Ford 
automobile. On M a y  3, 1962 Exchanqe, a t  Thornton's request, em- 
ployed a firm of insurance adjusters doing business in North Caro- 
lina to investigate plaintiff's claim. The adjusters reported to Ex- 
change tha t  the collision was caused by Thornton's negligent opera- 
tion of the insured Pontiac. Plaintiff, in December 1962, filed a claim 
with the South Carolina receiver of Exchange for damages resulting 
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from Thornton's negligence. The receiver, in February 1963, acknowl- 
edged receipt of plaintiff's claim. 

There is not a scintilla of evidence to contradict the allegations 
of defendant's answer that when plaintiff was injured Thornton's 
liability for the operation of his Pontiac was insured in South Caro- 
lina, where i t  was registered and licensed, by a company authorized 
to write the insurance. 

The fact that Exchange was, subsequent to the collision causing 
damage to the plaintiff, placed in receivership because of its insol- 
vency did not render defendant liable on the policy issued plaintiff. 
Such insolvency did not make the Pontiac an uninsured automobile, 
Hardin v. Insurance Company, 261 N.C. 67, 134 S.E. 2d 142; nor 
does the fact that Thornton procured insurance in South Carolina, 
where he lived, and in a company not licensed to write insurance in 
North Carolina bring plaintiff within the insuring provisions of the 
policy issued to him by defendant. 

Plaintiff has failed to carry the burden of proving his allegation 
that the Pontiac was an uninsured automobile as that term is de- 
fined in the policy issued by defendant. The court erred in overrul- 
ing defendant's motion for nonsuit. 

Reversed. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. THOMAS F. WILLIAMS. 

(Filed 28 May, 1966.) 

1. Searches and Seizures § 1- 
Where the evidence supports the court's findings that defendant freely 

and voluntarily and without any coercion or duress consented to a search 
of his house without a warrant, the evidence supports the conclusion that 
defendant waived the search warrant, rendering competent the evidence 
obtained by such search, and defendant's contention that he consented to 
the search because of intimidation resulting from the number of officers 
descending upon and surrounding his home in the middle of the night, is 
feckless. 

2, Larceny § 10- 
Indictments for larceny which do not aver that the property was taken 

from any storehouse and do not aver that the value of the property taken 
exceeds $200, charge misdemeanors only, and sentences of not less than 
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three nor more than five years must be vacated and the cause remanded 
for proper sentence. 

Moom, J., not sitting. 

BEFORE Johnson, J., January 1965 Criminal Session of DURHAM 
Superior Court. Defendant appeals. 

The defendant was charged with breaking and entering six places 
of business in Durham County and the larceny of various articles 
of personal property from each, con~nlitted over a period of about 
six weeks in the fall of 1962. The cases were consolidated for trial 
and the defendant was found guilty of storebreaking and of larceny 
in each of the six cases. Prison sentences were imposed which will 
be considered in the opinion. 

The defendant was originally tried a t  the December 1962 Term 
in Durham Superior Court a t  which time he was convicted and sen- 
tenced to serve seven to ten years in the State's Prison. I n  January 
1965 the defendant was granted new trials because upon the original 
trial "he was not represented by counsel and did not have an oppor- 
tunity to prepare adequate defense for the charges against him." 

Before pleading to the bills of indictment in January, 1965 the 
defendant moved to quash them and to suppress the evidence by 
reason of his contention that  "all evidence upon which the indict- 
ments mas (sic) obtained, and all the evidence (they) procured, re- 
sulted from a mass raid on this man's home without a search tvar- 
rant." The court overruled this motion and the trial proceeded. 
During the trial, the court excused the jury and permitted the de- 
fendant to examine the State's witnesses on the question of the 
"warrantless" search and also heard the defendant's statement about 
the matter. The court found as a fact "that the search of the resi- 
dence and surrounding premises of the defendant * * * was in 
all respects a legal and valid search * * * that  i t  was made by 
the officers after the defendant had invited them into his home and 
stated to them that  they could search his house and premises; that  
he consented to said search freely and voluntarily without any co- 
ercion or duress, whatever, and that  their testimony as to the prop- 
erty found in conqequence of said search is admissible in evidence." 

There was ample evidence to sustain the facts found by the pre- 
siding judge but the defendant brings forward his exceptions with 
relation to the evidcnce of the officers. 

W. G. Pearson, 11, Attorney for defendant appellee. 
T. W. Bruton, Attorney General, Andrew A. Vanore, Jr., Staff 

Attorney for the State. 
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PER CURIAM. The defendant complains that  seven officers de- 
scended upon his home on the night of November ll, 1962, some of 
them going to his front door while others went to the back entrance. 
He  testified that  the officers did not have a search warrant; that  no 
one said anything to him about one, neither did he ask about one, 
and even if he had given permission for the search of his premises 
a t  that  time, i t  would have been because he was intimidated and 
frightened by the number of officers descending upon his home in the 
middle of the night; that  this would not constitute a waiver of his 
right to require a search warrant; therefore, any testimony relating 
to finding of stolen property under these circumstances was incom- 
petent. We cannot so hold and the exceptions relating thereto a re  
not sustained. 

Upon examination of the bills of indictment, i t  appears tha t  
they were drawn upon forms in general use by the solicitors, all of 
which contain three counts; one for storebreaking, the second for 
larceny and the third for receiving stolen property. 

I n  the counts charging larceny, the property allegedly stolen is 
not described as having been taken from any storehouse, etc., and 
in none of the bills is the value of the property alleged to be more 
than $200.00. The consequence is that  the conviction of the defend- 
ant upon these charges of larceny is in all instances a misdemeanor. 
State v. Brown, 266 N.C. 55, 145 S.E. 2d 297. I n  the first case, No. 
7774, the court imposed a sentence of not less than three nor more 
than five years on the count charging storebreaking, and the same 
sentence on the count charging larceny; the latter to begin a t  the 
expiration of the sentence for storebreaking. I n  7775 the court pro- 
nounced judgments on both counts to  begin a t  the expiration of the 
sentences imposed in 7774 and in cases Nos. 7776, 7777, 7778 and 
7779 the sentences pronounced were related to sentences imposed in 
7774. 

I n  view of the fact that the larceny counts, as written, are mis- 
demeanors, i t  is necessary that  the causes be remanded for appro- 
priate judgments with the exception of the sentence of not less than 
three nor more than five years imposed for storebreaking in No. 
7774. 

It is so ordered. 
Remanded. 

MOORE, J., not sitting. 
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STATE v. THELMA BRACY BROOKS. 

(Piled 25 May, 1966.) 

I. Criminal Law 5 16% 
Where, in a prosecution for abortion, a witness is permitted to testify 

that subsequent to the time in question she took a number of girls to de- 
fendant to get the same operation, the refusal of the court to grant de- 
fendant's demand that the witness name the girls so that defendant could 
deny that such girls had come to her, cannot be prejudicial when defend- 
ant had testified that she did not know prosecutrix and that prosecutrix 
had never been to defendant's house prior to defendant's arrest, since 
such denial is sufficient to cover any visit by the prosecutrix prior to de- 
fendant's arrest, either alone or with another person. 

2. Abortion 5 3; Criminal Law 5 5 3 -  
In  a prosecution for abortion, it is competent for a medical expert to 

testify that the described treatment of a de regnant woman might cause an 
abortion. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., October 1965 Criminal 
Session of DURHAM. 

Criminal prosecution on bill of indictment charging tha t  defend- 
a n t  on October 8, 1964, "unlawfully, willfully and feloniously did 
administer to a pregnant woman, to wit: one Donna Lee Merritt 
and did prescribe for such pregnant woman, to wit: Donna Lee Mer- 
ri t t  with intent thereby to procure the miscarriage of said woman 
and did use an instrument or application for the purpose of procur- 
ing the miscarriage of said pregnant woman, to  wit: Donna Lee 
hlerrit t  and with intent to do so, in violation of G.S. 14-45," etc. 

Evidence was offered by the State and by defendant. 
The jury returned a verdict of guilty as  charged and judgment, 

imposing a prison sentence, was pronounced. Defendant excepted 
and appealed. 

Attorney General Bruton and Deputy Attorney General McGal- 
liard for the State. 

A, H .  Borland and Blacku~ell ill. Brogden for defendant appel- 
lant. 

PER C U R I ~ .  There was ample evidence to support the verdict. 
Indeed, defendant does not bring forward her exceptions to the 
court's denial of her motions for judgment as of nonsuit. 

The State's evidence tends to show M i ~ s  l l e r r i t t ,  in October 
1964, was 18 years old, resided and attended college in Greensboro, 
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and that  the alleged crime was comn~itted by defendant in defend- 
ant's residence in Durham. 

On direct examination, Miss Merritt testified that  between her 
own experience in October 1964 and the arrest of defendant in June 
1965 she had taken five girls to defendant "to get them abortions, 
too." On cross-examination, defendant's counsel elicited testimony 
that  each of these five girls lived or attended school in Greensboro. 
Defendant's counsel then asked: "What (sic)  are they?" The court 
sustained the State's objection. Defendant excepted to and assigns 
as error the court's ruling. 

Whether testimony relating to Miss Merritt's visits to defendant 
subsequent to her own experience in October 1964 was competent 
is not presented. Defendant did not object to or move to strike any 
part thereof. There is no suggestion defendant desired to  issue sub- 
poenas for the five girls referred to in Miss Merritt's testimony. 
The reason assigned by defendant's counsel was that, unless the 
names were disclosed, defendant was deprived of an opportunity to  
testify that  " ( t ) ha t  girl hasn't been to my house." Actually, defend- 
ant  testified she did not know Miss Merritt and that  Miss Merritt 
had never been to defendant's house before the date in June 1965 
when defendant was arrested. This denial was sufficient to cover any 
visit by Miss Merritt prior to said date in June 1965 either alone or  
with another person. I n  the circumstances, the sustaining of the 
State's objection to defendant's question, "What (sic)  are they?" 
was not prejudicial error. 

The State offered evidence tending to show that  Miss Merritt's 
abortion was accomplished by insertion of a catheter tube in her 
uterus. 

Defendant's brief presents this question: "Did the court commit 
error in allowing the expert witness Dr. June U. Gunter to  answer 
a question as to the cause of abortion without laying the proper 
hypothetical basis for said question?" 

Included in the record of Dr. Gunter's testimony is the follow- 
ing: 

"Q. A catheter tube into the uterus of Donna Lee Merritt and 
that  they find beyond a reasonable doubt that that tube was left 
inserted in there for some number of hours, approximately thirty, 
do you have an opinion satisfactory to yourself as to whether that  
could have caused Donna Lee Merritt to abort? Objection - Over- 
ruled - Exception. COURT: I believe I will sustain that objection. 
Q. Can you explain to the Court and the jury the effect of insert- 
ing a tube of that sort into the uterus of a pregnant woman? Ob- 
jection - Overruled - Exception. A. When such a tube is inserted 
into the uterus of a pregnant woman, the products of conception, 
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the placenta and the fetus are disturbed. The blood supply is dis- 
turbed, the membranes about the developing fetus may be ruptured, 
and the-MR. BORLAND: Did I understand you to say 'may be'? 
A. Yes, sir, may be ruptured, and this is very apt to result in an 
abortion. This is DEFENDANT'S EXCEPTION #7. Motion to Strike; 
Overruled - Exception. This is DEFENDANT'S EXCEPTION #8." 

Defendant's assignment of error based on said exceptions is un- 
tenable. The objection to the question as to what caused Miss Mer- 
ritt to abort was sustained. The admitted testimony of Dr.  Gunter 
related generally to "the effect of inserting a tube of that  sort into 
the uterus of a pregnant woman." The evidence was competent. In 
S. v. Shaft, 166 N.C. 407, 81 S.E. 932, discussed and approved in S. 
v. Furley, 245 N.C. 219, 95 S.E. 2d 448, involving a similar prose- 
cution, the doctor was asked whether aloes had a tendency to pro- 
duce an abortion and was permitted, over objection, to answer as 
follows: "Aloes in an excessive dose I should think would have an 
indirect tendency to produce an abortion." See S. v. Furley, supra, 
p. 221. 

While defendant's other assignments of error have been consid- 
ered, none discloses prejudicial error or merits discussion. 

No error. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. OLLIE MELVILLE DAVIS. 

(Filed 25 May, 1966.) 

Constitutional Law 3 3% 
I t  is not required for the validity of a written waiver of counsel that 

a defendant should have had court-appointed counsel to advise him in 
regard to making such waiver. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., October 1965 Criminal 
Session, DURHAM Superior Court. 

The defendant was indicted in three separate bills of indictment 
upon charges of forgery and the cases were consolidated for trial. 
When the cases were called, the defendant was allowed by the pre- 
siding judge to sign a "waiver of right to have appointed counsel" 
and all of the necessary requirements were fulfilled as appears in 
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the record. Thereupon, the defendant, in his own proper person, 
entered pleas of guilty in each of the three cases. They were con- 
solidated for judgment and prison sentence pronounced. After serv- 
ing about five weeks of the sentence, the defendant gave notice of 
appeal to the Supreme Court and was allowed to appeal in forma 
paupem's. The presiding judge a t  that  time appointed counsel to rep- 
resent him on his appeal. 

His exception No. 1 is "that the court erred in allowing the de- 
fendant to waive court-appointed counsel without first appointing 
counsel and having this counsel personally advise the defendant of 
his rights and chances." The second exception is "that the court 
erred in accepting his plea of guilty under these circumstances." 
The third exception being "that the court pronounced judgment of 
imprisonment." 

T.  W .  Bruton, Attorney General, Theodore C. Brown, Jr., Staff 
Attorney for the State. 

Anthony M. Brannon of Brannon and Read Attorney for defend- 
ant. 

PER CURIAM. The record shows that  the defendant signed a 
"waiver of right to have appointed counsel" in which he represented 
that  he had been informed and understood the charges against him, 
the nature thereof, the statutory punishment therefor, and the right 
to appointment of counsel and that  he did not desire the appoint- 
ment of counsel and expressly waived the same and desired to  ap- 
pear in all respects in his own behalf. Thereupon, the judge certified 
that  the "defendant has been fully informed in open court of the 
charges against him and of his right to have counsel appointed by 
the court to  represent him in this case; that  he (defendant) has 
elected in open Court to  be tried in this case without the appoint- 
ment of counsel; and that  he has executed the waiver in my (the 
Court's) presence after its meaning and effect have been fully ex- 
plained to him." 

Prior to the time the defendant went to prison he was satisfied 
to do without counsel, plead guilty and take no appeal. After five 
weeks in prison however, he has been informed that  under the de- 
crees of the United States Supreme Court he can now take an ap- 
peal with no expense to himself; that  the County will be required to 
pay the cost of the record and brief, and that  the court will appoint 
counsel for him to be paid from State funds. No showing of injus- 
tice or probable error is required. 

"* * * (T)his Court places its own interpretation on the North 
Carolina Constitution and laws but we must accept the interpreta- 
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tion the Supreme Court of the United States places on a prisoner's 
rights under the Due Process Clause. * * * We think our de- 
cisions are based on sound legal principles. We modify them only to 
the extent necessary to comply with the mandates from the Supreme 
Court of the United States. * * * In  matters involving Federal 
law we recognize the authority of the Supreme Court of the United 
States to review and reverse our decisions. However, as a State 
court of last resort, we do not concede that  United States Courts 
inferior to the Supreme Court have that  authority." State v. Barnes, 
264 N.C. 517, 142 S.E. 2d 344. 

Had the court ignored his waiver and appointed counsel anyhow, 
the defendant would probably now be seeking relief upon the grounds 
that  he was forced to accept unwanted advice and direction and that  
he should be permitted to have another trial, a t  which he could di- 
rect his own case. 

After being fully informed that  he was entitled to  counsel and 
with knowledge of the nature of the charge, and of the possible 
punishment, the defendant waived that  right. His complaint now 
seems to be that  he should have been made to accept counsel to ad- 
vise him whether he should waive the appointment of counsel or 
that he should have been required over his objection and protest, 
to accept the services of court-appointed counsel. His position is 
completely without merit. 

No error. 

MOORE, J., not sitting. 

HOUSING AUTHORITY O F  T H E  CITY O F  DURHAM v. JOYCE C. 
THORPE. 

(Filed 26 May, 1966.) 

1. Landlord and Tenant 8 10- 
Where a lease gives either party the right to terminate the lease by 

written notice 15 days prior to the last day of the term, apt notice by the 
landlord in accordance with the provisions of the lease terminates the 
term, and i t  is not required that the landlord give the tenant any reason 
for the termination of the lease or that the landlord hold any hearing upon 
the matter. 

2. Ejectment § 1- 
Where a tenant holds over after the termination of the term without 

right, the tenant becomes a trespasser, and the landlord may bring sum- 
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mary ejectment to oust the tenant and to recover damages for the wrong- 
ful retention of the property and for costs of the action. G.S. 42-32. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., October 1965 Civil Ses- 
sion of DURHAM. 

The plaintiff instituted summary ejectment proceedings before 
H. L. Townsend, Justice of the Peace, to remove the defendant from 
Apartment No. 38-G Ridgeway Avenue, McDougald Terrace, in the 
city of Durham. From a judgment in favor of the plaintiff in the 
Court of the Justice of the Peace, the defendant appealed to the 
superior court where the matter was heard de novo by the court 
without a jury. The court made findings of fact, each of which is 
supported by stipulations or by the evidence in the record. The ma- 
terial facts so found may be summarized as follows: 

The plaintiff, a corporation organized and operating under the 
laws of the State of North Carolina, is the owner of the tract of land 
known as the McDougald Terrace Housing Project in the City of 
Durham, which includes Apartment No. 38-G Ridgeway Avenue. 
On 11 November 1964 the plaintiff and the defendant entered into a 
lease contract whereby the plaintiff leased to the defendant the 
said apartment for a term beginning 11 November 1964 and ter- 
minating a t  midnight 30 November 1964. The lease provided that i t  
would be automatically renewed for successive terms of one month 
each. It further provided that  the lease could be terminated by 
either party by giving to the other written notice of such termina- 
tion 15 days prior to the last day of the term. There was no pro- 
vision in the lease requiring the lessor to  give to the lessee any 
reason for its decision to  terminate the lease or requiring that  any 
hearing be held by the plaintiff, or by any other person or agency, 
with respect to such decision. 

The defendant occupied the apartment pursuant to the lease. On 
12 August 1965 the plaintiff gave, and the defendant received, a 
written notice that  the lease was cancelled effective 31 August 1965 
and that  a t  such time the plaintiff would be required to  vacate the 
premises. The plaintiff gave no reason to the defendant for its deci- 
sion to terminate the lease, advising the defendant that  i t  was not 
required to do so. The defendant requested a hearing but the plain- 
tiff did not conduct any hearing a t  which the defendant was present. 
Whatever may have been the plaintiff's reason for terminating the 
lease, i t  was neither that  the defendant had engaged in efforts to 
organize the tenants of &lcDougald Terrace nor that  she was elected 
president of a group which was organized in McDougald Terrace on 
10 August 1965. The defendant refused to vacate the premises. 
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Upon these findings, the court concluded that  the plaintiff ter- 
minated the lease as of 31 August 1965; that the occupancy of the 
premises by the defendant after such date was wrongful and in vio- 
lation of the plaintiff's right to possession; that  there was no duty 
upon the plaintiff to  give to the defendant any reason for its ter- 
mination of the lease or to hold any hearing upon the matter; and 
that the plaintiff was entitled to the possession of the premises and 
the defendant was in wrongful possession thereof. 

The court, therefore, gave judgment that the defendant be re- 
moved from the premises, that  the plaintiff be put in possession 
thereof and that the plaintiff have and recover from the defendant 
$58.00 plus a reasonable rent for the premises from and after 1 
November 1965 until the same are vacated, together with the costs 
of the action. From this judgment the defendant appeals. 

AP. C. Burt, R. Michael Frank, Jack Greenberg, Sheila Rush, 
Edward V. Sparer of Counsel for defendant appellant. 

Daniel K. Edwards for plaintiff appellee. 

PER CURIAM. The plaintiff is the owner of the apartment in 
question. The defendant has no right to occupy i t  except insofar as 
such right is conferred upon her by the written lease which she and 
the plaintiff signed. This lease was terminated in accordance with 
its express provisions a t  midnight 31 August 1965. With its termi- 
nation, all right of the defendant to occupy the plaintiff's property 
ceased. Since that  date the defendant has been and is a trespasser 
upon the plaintiff's land. 

The defendant having gone into possession as tenant of the 
plaintiff, and having held over without the right to do so after the 
termination of her tenancy, the plaintiff was entitled to bring sum- 
mary ejectment proceedings against her to restore the plaintiff to 
the possession of that  which belongs to it. G.S. 42-26; Munil l  v. 
Palmer, 164 K.C. 50, 80 S.E. 55. It is immaterial what may have 
been the reason for the lessor's unwillingness to continue the rela- 
tionship of landlord and tenant after the expiration of the term as 
provided in the lease. 

Having continued to occupy the property of the plaintiff without 
right after 31 August 1965, the defendant, by reason of her con- 
tinuing trespass, is liable to the plaintiff for damages due to her 
wrongful retention of its property and for the costs of the action. 
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G.S. 42-32; McGuinn v.  McLain, 225 N.C. 750, 36 S.E. 2d 377; Lee, 
North Carolina Law of Landlord and Tenant, 5 18. 

No error. 

MOORE, J., not sitting. 

STATE O F  NORTH CAROLINA v. JOHN HENRY JONES. 

(Filed 26 May, 1966.) 

APPEAL by defendant from McLean, J., January 4, 1966, Regular 
Schedule A Criminal Session of MECKLENBURG. 

Defendant, together with one James Clarence Hallman, was tried 
upon a bill of indictment charging (1) that  on October 28, 1965, 
with the intent to commit a felony therein, he did break and enter 
the building of Lucenda Blackmon wherein she conducted a restau- 
rant known as Chick-N-Ribs; and (2) that  on the same day he did 
unlawfully steal and carry away from the premises of Lucenda 
Blackmon 10 cases of beer valued a t  $38.00. 

The State's evidence tended to show: Jones was the cook a t  the 
Chick-N-Ribs; Hallman was the delivery boy. When the restaurant 
closed a t  1:30 a.m., they remained in the parking lot. Shortly after 
2:00 a.m., a taxi driver observed Jones and Hallman inside the 
restaurant. He  notified the police who arrived just as the two left 
in a station wagon. A kitchen window and the door to the storage 
room, wherein beer and other items for sale were kept, had been 
broken. Several cases of beer valued a t  $57.45 were missing. When 
Jones and Hallman were apprehended in the station wagon approxi- 
mately one and one-half hours later, Jones had been drinking and 
Hallman was drunk. No beer, however, was found in the vehicle. 
Each defendant, testifying in his own behalf, denied that  he had 
broken into the restaurant. Defendant ,Jones, on cross-examination, 
admitted previous convictions of robbery, forgery, breaking and 
entering, resisting arrest, carrying a concealed weapon, and viola- 
tions of the automobile laws. 

The jury acquitted defendants on the second count and convicted 
them of the felony charged in the first count. From a judgment of 
imprisonment, defendant Jones appeals. 
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T. W.  Bruton, Attorney General and iVi1lard R. Rich, Jr., As- 
sistant Attorney General for the State. 

Francis 0. Clarkson, Jr., for defendant appellant. 

PER CURIAM. Upon the first count the judge instructed the 
jury that  i t  might return one of three verdicts: Guilty of felonious 
breaking and entering, guilty of nonfelonious breaking and enter- 
ing, or not guilty. He  correctly defined the two grades of the offense 
of breaking and entering as set out in G.S. 14-54, and he fully ex- 
plained the difference between the felony and the misdemeanor. 
Early in the charge, his Honor twice referred to nonfelonious break- 
ing and entering as "nonburglarious breaking and entering," and 
defendant assigns this misnomer as error. Conceding that  the judge 
inadvertently applied the wrong label to a breaking and entering 
done without intent to steal property from the building, yet he 
properly applied the law to the evidence in the case. It is incon- 
ceivable to us that  this technical error could have affected the ver- 
dict. I n  the final judicial mandate, and several times preceding it, 
the court used the correct terminology, nonfelonious brealcing and 
entering. Furthermore, all the evidence tended to show that  the 
breaking and entering in question was done with the intent to com- 
mit the crime of larceny, and there was no evidence from which the 
jury could have found that  the lesser crime of nonfelonious break- 
ing and entering had been committed. Thus, in instructing the jury 
that  i t  could return a verdict of nonfelonious breaking and enter- 
ing, his Honor committed error in favor of the defendant. State v. 
Jones, 264 N.C. 134, 141 S.E. 2d 27. 

In the trial, we find 
No error. 

MOORE, J., not sitting. 

STATE v. HENRY AUSTIN BEST. 

(Filed 25 May, 1966.) 

APPEAL by defendant from Bickett, J., n'ovember 1, 1965, Crim- 
inal Session of DURHAM Superior Court. 

I n  the Durham County Recorder's Court, defendant pleaded 
guilty to a warrant charging him with intoxication in a designated 
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public place in Durham, N. C. "this being his fourth offense of 
public drunkness (sic) within a period of 12 months, the said Henry 
Austin Best having been convicted on the 10-24-64, 11-24-64, 1-12- 
65 in Durham County Recorders Court." Judgment, imposing a 
fine and costs, was pronounced. Defendant appealed. 

Upon hearing de novo in superior court on said warrant, defend- 
ant pleaded guilty; and, upon said plea, the court pronounced judg- 
ment imposing a prison sentence of twelve months. Defendant gave 
notice of appeal. On account of defendant's indigency, the court ap- 
pointed M. Hugh Thompson, Esq., an attorney a t  law, to represent 
defendant in connection with his appeal to  this Court. 

Attorney General Bruton and Deputy  Attorney General McGal- 
liard for the State. 

M .  Hugh Thompson for defendant appellant. 

PER CURIAM. The record on appeal consists of the record proper. 
Defendant's counsel states he has "been unable to find anything in 
connection with the record proper which would entitle this defend- 
ant to relief by this Court." He  states further: "I . . . have talked 
with the defendant on several occasions in order to determine if 
there is any new evidence, and I find none." 

The judgment pronounced in the superior court is authorized by 
G.S. 14-335 (12). 

No error appearing on the face of the record proper, the judg- 
ment of the court below is affirmed. 

Affirmed. 

MOORE, J., not sitting. 

STATE v. GEORGE WILLARD ANDREWS. 

(Filed % May, 1966.) 

APPEAL by defendant from Bickett, J., September, 1965 Criminal 
Session, DURHAM Superior Court. 

The defendant was arrested on a warrant issued by and return- 
able to the Recorder's Court of Durham County, charging that  de- 
fendant, George Willard Andrews, on July 22, 1965, did unlawfully 
and feloniously steal one 23-jewel Gruen wristwatch of the value 
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of $110.00, the property of Clarence E. Maynard. From a verdict 
of guilty, a prison sentence of two years was imposed, from which 
defendant appealed to the Superior Court of Durham County. 

In  the Superior Court the defendant, through his attorney, Mi- 
chael C. Troy, tendered a plea of no10 contendere which the State 
accepted. The court heard evidence from the State and from the 
defendant. Clarence E. Maynard testified that he and some of liis 
friends were in a neighbor's home, drinking, when the defendant 
entered, snatched the Gruen wristwatch from the witness's arm, 
broke the band, and put the watch in his pocket. The defendant 
testified that he had been drinking and fighting prior to his arrest 
and that  he did not remember any of the events testified to by the 
State's witnesses. On cross-examination, he admitted he had been 
convicted in a number of criminal cases: driving drunk, selling 
liquor, carrying a concealed weapon; that he did not remember 
whether he had been convicted in 1964 for assault with a deadly 
weapon; "that that  sort of thing was an unpleasant memory that 
he didn't like to think about." 

The court imposed a sentence of 18-24 months. By order of the 
court, Michael C. Troy was permitted to withdraw as counsel and 
Rudolph L. Edwards was appointed to prosecute this appeal. 

T.  W .  Bruton,  Attorney General; Theodore C. Brown, Jr., 8ta.f 
Attorney for the State.  

Rudolph L. Edwards for defendant appellant. 

PER CURIAM. The defendant was indicted for a misdemeanor: 
larceny of the property (watch) of the value of $110.00. The State's 
evidence would have supported a charge of a felony: larceny from 
the person of the owner of the watch. Defendant here has interposed 
all available objections to the trial, none of which show any viola- 
tion of the prisoner's rights. 

No error. 

MOORE, J., not sitting. 
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STATE v. EDDIE BRADFORD. 

(Filed 25 May, 1966.) 

APPEAL by defendant from Falls, J., January Regular Criminal 
Session 1966 of BUNCOMBE. 

This is a criminal action in which the defendant was tried upon 
a bill of indictment charging him with assault with intent to com- 
mit rape. The defendant entered a plea of not guilty. The jury re- 
turned a verdict of guilty and judgment was pronounced thereon. 
The defendant appeals, assigning error. 

Attorney General Bruton and Deputy Attorney General McGal- 
liard for the State. 

Joseph Sam Schenck for defendant. 

PER CURIAM. The defendant assigns as error the refusal of the 
court below to sustain his motion for judgment as of nonsuit a t  the 
close of the State's evidence. The defendant offered no evidence in 
the trial below. In our opinion the State offered ample evidence to 
go to the jury on the question of assault with intent to commit rape, 
and we so hold. 

The remaining assignments of error have been examined and 
they present no prejudicial error. 

In the trial below we find 
No error. 

MOORE, J., not sitting. 

MARION DILDAY, BERL B. RESPESS AND ROBERT E. MOORE V. BEAU- 
FORT COUNTY BOARD O F  EDUCATION, A BODY CORPORATE, AND THE 
I N D ~ U A L  MEMBERS THEREOF, W. R. VOLIVA, CHAIRMAN; RALPH 
HODGES, JR., JASPER WARREN, CARNER WALLACE, W. L. GUIL- 
FORD;  W. F. VEASEY, SECRETARY, AND BEAUFORT COUNTY COM- 
MISSIONERS, CON~IBTINQ OF SAM MOORE, CHAIRMAN; CECIL LILLEY, 
JAKE VAN GPZEN, ALTON CLAYTON, WALTON BROOJIE; AND JAY 
&I. HODGES, BEAUFORT COUNTY TREASURER AND AUDITOR. 

(Filed 16 June,  1966.) 

1. Appeal and E r r o r  5 21- 
An appeal is in itself a n  exception to the  judgment and raises the  ques- 

tion whether the facts support the  judgment. 
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2. Appeal and  E r r o r  3 19- 
An exception which appears for the first time in an assignment of error 

is ineffectual. 

3. Appeal a n d  E r r o r  3 50- 

On appeal from the dissolution of a temporary restraining order, the 
Supreme Court may review the findings of fact as well as the conclusions 
of law, and to that end may find the facts necessary for a determination 
of whether the lower court erred in dissolving the temporav order. 

4. Schools § 4- 

While order for the consolidation of schools in a district may not be 
made untiI after a public hearing, G.S. 115-%(I), where i t  appears that 
the State Board of Education approved the original plans for consolida- 
tion prior to the public hearing on the revised plans, and that its Assistant 
Superintendent stated that no further action by the State Board was 
necessary, but that thereafter the State Board formally approved the 
revised plans for consolidation ordered by the county board of education 
after the public hearing, there is a sufficient compliance with the statute. 

5. Schools § P 

I t  is the duty of the county board of education to determine, in the 
first instance, what repairs, remodeling, or enlarging and construction of 
school houses are required, and the courts may not interfere with its dis- 
cretionary determination of these questions in the absence of manifest 
abuse of discretion or a disregard of law, G.S. 115-35, G.S. 115-29; it is 
the duty of the board of county conlmissioners to determine what pro- 
11osals presented to it  by resolution of the county board of education are 
necessary and possible, but having determined this question and having 
provided funds, the jurisdiction of the county commissioners ends and 
the authority to execute the plans is in the board of education. 

6. S a m e  
County boards of education with the approval of the county commis- 

sioners have authority to transfer or reallocate funds from one project 
to another within the general purpose of a bond resolution and referen- 
dum, but in order to do so the board of education must, by resolution, re- 
quest such reallocation and apprise the county commissioners of the con- 
ditions necessitating the transfer, and the board of county commissioners 
must make a n  investigation and record their findings upon their official 
minutes, and authorize or reject the proposed reallocation; when the 
county commissioners make only a verbal approval of the reallocation, 
the e~penditure of funds for the revised plans should be enjoined until the 
statutory requirements are complied with. 

7. Taxation 12- 

Where a bond resolution and referendum relating to the consolidation 
of three high schools attended exclusirely by white pupils is approved by 
the voters prior to the enactment of the Civil Rights Act of 1961, 42 
U.S.C.,4. § 2000c et  seq., the count1 board of education and board of 
county commissioners have authority to take funds allocated for the im- 
provement of Negro high schools in the district and add them to the allo- 
cation for the consolidated high school so as to constitute the consolidated 
school one for all of the high school pupils of the district, and thus inte- 
grate the high school in conformity with Federal requirements, the reallo- 
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cation being for a project within the general purpose for which the bonds 
were authorized. 

S. Schools § 4- 
A county board of education or a board of county commissioners is with- 

out power to provide their constitutents with racially segregated schools; 
even though the effect of Title VI  of the Civil Rights Act of 1964 is 
merely to deprive a segregated school of Federal aid, Title I V  of the Act 
authorizes the Attorney General, upon complaint, to enforce integration 
by legal proceedings. 

9. Constitutional Law § 1- 
The Constitution of the United States takes precedence over the Consti- 

tution of Nort'n Carolina, and, for all practical purposes, the Federal 
Constitution means what the Supreme Court of the United States says i t  
means. 

10. Schools § 1- 

An adequate system of public education is the basis of a viable demo- 
cratic government. 

MOORE, J., not sitting. 

LAKE, J., concurring. 

APPEAL by plaintiffs from Mintz, J., May 2, 1966 Civil Session 
of BEAUFORT. 

Plaintiffs, as citizens and taxpayers of Beaufort County, brought 
this action on April 22, 1966, (1) to  restrain defendant Beaufort 
County Board of Education (School Board), from expending any 
money of Beaufort County for the purpose of constructing a cen- 
trally located building to  consolidate and house the student bodies 
of the John A. Wilkinson High School, Bath High School, Pantego 
High School, Belhaven High School, and Beaufort County High 
School - all the high schools in District 111; and (2) to restrain 
defendant Beaufort County Commissioners (Commissioners), and 
defendant Jay  M. Hodges, treasurer and auditor of Beaufort 
County, from providing defendant School Board with any money 
for the purpose of constructing the said high school. A temporary 
restraining order was issued on April 22, 1966, by his Honor, Joseph 
W. Parker, who made it  returnable before the judge presiding a t  
the May 1966 Session. At that  time, Judge Mintz heard the matter 
upon the verified complaint and the affidavit of W. F. Veasey, 
superintendent of Beaufort County Scliools and secretary to defend- 
ant School Board, which affidavit inco~porated the pertinent ordi- 
nance and resolutions. No answers have been filed, and the record 
consists of the affidavits and the court's orders. The briefs and oral 
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arguments disclose no dispute with reference to the facts. Those 
pertinent to this controversy are stated chronologically: 

I n  May 1960, defendant School Board and the Board of Educa- 
tion for the Washington City School Administrative Unit jointly 
requested the Division of School Planning of the State Department 
of Public Instruction to survey all the schools in Beaufort County 
and to make long-range recommendations for the improvement of 
the two school systems. I n  consequence, a survey committee was 
comn~issioned. It made its report on October 22, 1962, and, inter 
alia, recommended that  immediate steps be taken to build a con- 
solidated high school on the north side of the Panilico River, i.e., 
in District 111. On April 14, 1964, defendant School Board and the 
Washington City Board passed a joint resolution requesting de- 
fendant Commissioners to authorize a bond issue in the amount of 
$1,400,000.00 for school construction, 52.96% to be allotted to the 
County Administrative Unit and the remaining 47.04% to the 
Washington City Administrative Unit. These percentages corre- 
sponded to the number of students in the two units. Pursuant to the 
request of the two School Boards, a t  the meeting of defendant Com- 
missioners, on September 8, 1964, a bond order was introduced au-  
thorizing the bond issue requested. At the same meeting defendant 
Commissioners scheduled a public hearing on the bond issue for 
September 22, 1964. 

On September 11, 1964, defendant School Board adopted a 
resolution showing the "allocation of funds for school building 
projects" which it  would make if the Beaufort County bond order 
and the State bond issue (authorized by Pub. L. 1963, ch. 1079), 
were approved by the voters. The proposed allocations were: 

"Central High School on the North 
side of the River $ 780,000.00 
Aurora High School, dressing and 
shower rooms for gym 25,000.00 
John A. Tliilkinson School, physical 
education building 50,000.00 
Bath High School, modernizing 
lunchroom 20,855.66 
Chocowinity Elementary School, two 
classrooms, principal's office, 
clinic room, teachers' restroom and 
an all purpose room to serve as 
lunchroom and auditorium 
Beaufort County High School, four 
classrooms, gymtorium, vocational shop 
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Belhaven High School, four class- 
rooms and assembly room 90,000.00 
S. W. Snowden High School, four 
classrooms, lunchroom, vocational 
shop 70,000.00 
Equipment for above listed new buildings 20,000.00 

GRAND TOTAL $1,216,855.66' 
Source of Funds: 

County schools' share of 
County bond funds $ 741,580.00 

County schools' share of 
State bond funds 475,275.66 

TOTAL $1,216,855.66" 

At that  time, as now, the Pantego High School, the Bath High 
School, and the Wilkinson High School of Belhaven served white 
children only; the Beaufort County High School a t  Pantego and 
the Belhaven High School served Negro children exclusively. De- 
fendants, in their brief, concede that  the preelection publicity in- 
dicated that  the allocation of $780,000.00 for "Central High School 
on the north side of the river" was for a consolidated high school 
which would house only white students from the Pantego, Bath, and 
Wilkinson high schools. 

At the public hearing on September 22, 1964, the allocation of 
funds made by defendant School Board on September 11th was 
publicized, explained, and debated. Following the hearing, defend- 
ant Commissioners enacted the bond order authorizing the issuance 
of school bonds in the amount of $1,400,000.00, pursuant to the 
County Finance Act. The order stated the objects for which the 
bonds were to be issued as follows: 

"SECTION 1. The Board of Commissioners of the County of 
Beaufort has ascertained and hereby determines that  i t  is 
necessary to erect in the Beaufort County Administrative Unit 
and in the Washington City School Administrative Unit, sev- 
eral new buildings to be used a? school houses, school garages, 
physical education and vocational education buildings, lunch- 
rooms and other school plant facilities, and to reconstruct and 
enlarge, by the erection of additions, several existing buildings 
located in such Units and used for such purposes, and to ac- 
quire land and furnishings and equipment necessary for such 
new or reconstructed or enlarged buildings, in order to enable 
the County of Beaufort as an administrative agency of the 
public school system of the State of North Carolina, to main- 
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tain public schools in said school administrative units for the 
nine months' school term prescribed by law, and that  i t  will 
be necessary to expend for such purposes not less than 
$1,400,000 in addition to other moneys which have been made 
available therefor." 

Section 3 of the order allotted $741,580.00 to the Beaufort 
County School Administrative Unit and $658,420.00 to the Wash- 
ington City School Administrative Unit. Notice of the bond order 
and the election to  be held on November 3, 1964 (the same day as 
the referendum on the State bond election), were thereafter duly 
published. I n  an effort to secure the voters' approval of the bonds, 
prior to November 3rd, defendant School Board "distributed to in- 
terested citizens" a mimeographed bulletin containing, inter alia, 
the allocation made by it on September 11, 1964. The bulletin also 
contained questions and answers of interest to the taxpayers, one 
of which was: 

"Q. If the Bath, John A. Wilkinson, and Pantego High Schools 
are consolidated, will the present school building facili- 
ties and equipment in those schools continue to be used? 

A. Yes. Each school will remain an elementary school and 
have grades from one through eight in it. There will be a 
principal of each school who can devote his entire leader- 
ship and professional talent to the improvement of in- 
struction in the elementary grades." 

Defendant School Board likewise caused the publication of sample 
ballots, and urged the electorate to vote YES for both the state and 
county bond issues. The ballot for the county bond issue was phrased 
in the same general language of the bond order. 

In  the referendum, both state and county bond issues were ap- 
proved by a better than three-to-one majority of the votes cast. 

On July 2, 1964, the Federal Civil Rights Act of 1964 became 
law. Title VI of the Act (78 Stat. 252, 42 U.S.C.A. $8 2000d through 
2000d-4) authorizes and directs each Federal agency empowered 
to extend financial assistance to any program or activity to issue 
rules, regulations or orders of general application, to the end that 
no persons ('be excluded from participation in, be denied the bene- 
fits of, or be subjected to discrimination under any program or ac- 
tivity receiving Federal financial assistance," on the ground of race, 
color, or national origin. Compliance with such rules and regula- 
tions "may be effected (1) by the termination of or refusal to 
grant or to  continue assistance under such program . . . or (2) 
by any other means authorized by law." 
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On April 20, 1965, defendant School Board, in an official session, 
adopted a plan for compliance with Title VI of the Act. The plan 
contained, inter alia, the following: 

"DISTRICT 111. 
A central consolidated high school plant will be constructed 

in the approximate geographic center of this district . . . 
and all high school children therein will be assigned to this 
high school for the 1966-67 school year and each year there- 
after. An appropriation has been made for the construction 
of this high school plant." 

This plan departed from the pre-referendum allocation of Septem- 
ber 11, 1964, in that, instead of consolidating only the three white 
high schools, i t  proposed to consolidate all of the five high schools in 
District I11 into one central high school for the children of both 
races. I n  an official session on August 24, 1965, the School Board 
unanimously resolved : 

"That the $105,000.00 allocated for additional construction a t  
the Beaufort County High School and the $90,000.00 allocated 
to build additional facilities a t  the Belhaven High School be 
added to the allocation of the $780,000.00 previously planned 
for the construction for the central consolidated high school." 

The State Board of Education, on November 4, 1965, approved 
defendant School Board's "School Improvement Program," which 
included the consolidation of all five high schools in District 111. 

On January 5, 1966, defendant School Board, in compliance 
with G.S. 115-76, conducted a public hearing on the proposal to  
consolidate the five high schools. Present a t  the hearing as a rep- 
resentative of the State Board of Education was Dr. J. L. Pierce, 
Director of the Division of School Planning. The next day, the 
superintendent of the Beaufort County Schools requested the State 
Board of Education to join the County Board in approving the 
proposed consolidation. He  was informed by the Assistant Super- 
intendent of the State Department of Public Instruction that  the 
State Board, a t  its meeting on November 4, 1965, had approved the 
long-range plan for the consolidation of these high schools as pro- 
posed by the Beaufort County Board of Education and recom- 
mended by the State Review Panel, and that  no further action was 
necessary. 

On February 9, 1966, defendant School Board enacted and sub- 
mitted to  defendant Commissioners a resolution requesting their 
approval of the plan to omit the improvements originally intended 
for the Beaufort County and Belhaven high schools and to use these 



N.C.] SPRING TERM, 1966. 445 

funds to finance an enlarged Central High School with a capacity 
of 900 pupils instead of 600. With reference to this request, the 
complaint alleges "that the Board of County Commissioners refused 
to endorse the revision as requested by the defendant Board of Edu- 
cation and took no action whatever on the request." I n  his judg- 
ment, Judge Mintz found as a fact that  defendant Comn~issioners 
"in session on Rlarch 7, 1966, upon the counsel of Mr. L. H. Ross, 
informed the Board of Education that  the bond order for the 
County School Bond Funds has sufficient latitude to enable the 
Board of Education to apply the funds to School building con- 
struction according to needs." 

On March 8, 1966, defendant School Board unanimously adopted 
a resolution which recited that  the original plan to consolidate only 
the Bath, Wilkinson, and Pantego high schools had to be aban- 
doned when the School Board was required to make a plan for 
compliance with Title T I  of the Civil Rights Act of 1964; that 
compliance with the Act required the consolidation of all five high 
schools in District 111, and necessitated the transfer of the funds 
previously earmarked for Beaufort County High School and Bel- 
haven High School to the Central High School project; that  the 
State Board of Education had approved the building plans for the 
Central High School; that, a t  the public hearing on January 5, 
1966, "the objections presented were not sufficiently valid to alter 
or change the plan for the Central High School"; that the office of 
the Attorney General had advised the School Board that  compliance 
with the Civil Rights Act is necessary to qualify the Beaufort 
County School Administrative Unit for the receipt of $475,275.66, 
Beaufort County's share of the State school bond funds; and that 
defendant Commissioners, upon the advice of the county attorney, 
had advised the School Board that  the bond order gave it sufficient 
latitude to enr,ble i t  to apply the funds to school building construc- 
tion according to needs. Upon these recitals, the School Board re- 
solved to proceed immediately with the "construction of a central 
high school on the site already purchased in the Yeatesville area 
for a high school plant of 900 or more students to replace the Bath 
High School, Beaufort County High School, Belhaven High School, 
John A. Wilkinson High School, and Pantego High School.'' 

In  June 1965, defendant Commissioners borrowed $400,000.00 
upon bond anticipation notes, and this sum has been expended for 
"purposes authorized in the bond issue," including $35,000.00 for a 
site for the construction of Central High School. Plaintiffs aIleged 
that, in June 1966, defendants plan to borrow $500,000 more on 
bond anticipation notes and, with the money, to begin the con- 
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struction of a central high school plant to house children from the 
five schools of District 111. 

At the termination of the hearing before him, Judge Mintz found 
facts which, insofar as they went, are consistent with the above 
statement. He  concluded as a matter of law that  the referendum 
was in all respects regular and valid, and that  the construction of 
the planned Central High School to replace the five schools is 
proper and valid. He  entered judgment dissolving the injunction, 
and plaintiffs appealed. 

John A. Wilkinson for plaintiff appellants. 
William P. Mayo for Beaufort County Board of Education, de- 

fendant appellee. 
L. H. Ross for Beaufort County Commissioners and J ay  M. 

Hodges, Beaufort County Treasurer and Auditor, defendant appel- 
lees. 

SHARP, J. Plaintiffs' case on appeal contains no exceptions. 
The appeal, however, is an exception to the judgment, and raises 
the question whether the facts found support it. Cratch v. Taylor, 
256 N.C. 462, 124 S.E. 2d 124. Exceptions to the failure of the 
judge to make certain detailed findings with reference to preelec- 
tion publicity given the bond referendum by defendant School 
Board- as well as a statement of the findings allegedly requested 
-appear for the first time in the first assignment of error. Such an 
exception, as we have repeatedly pointed out, is worthless. Holden 
v. Holden, 245 N.C. 1, 95 S.E. 2d 118; 1 Strong, N. C. Index, Ap- 
peal and Error 8 19 (1957). 

Since this case affects the public interest, we advanced i t  upon 
our calendar under Rule 13, a t  the request of the parties. I n  order 
that  our purpose in doing so be not defeated, we must, in spite of a 
poor record, consider whether the court below erred in dissolving 
the preliminary injunction. To that  end, we find the facts to be as 
set out in our preceding statement. "Upon an appeal from an order 
granting or refusing an interlocutory injunction, the findings of 
fact, as well as the conclusions of law, are reviewable by this Court." 
Deal v. Sanitary District, 245 N.C. 74, 76-77, 95 S.E. 2d 362, 364. 
Accord, Coffee Co. v. Thompson, 248 N.C. 207, 102 S.E. 2d 783; 
Clinard v. Lambeth, 234 N.C. 410, 67 S.E. 2d 452. 

Plaintiffs, as counsel emphasized upon the argument, do not a t-  
tack the validity of the bonds which defendant Commissioners have 
heretofore issued, or which they may hereafter issue, pursuant to 
the bond ordinance approved a t  the November 3, 1964 election. They 
do, however, deny the authority of defendants to  expend any of the 
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proceeds from the bonds for the purpose of consolidating the Beau- 
fort County and Belhaven high schools with the Bath, Pantego, and 
Wilkinson high schools. Plaintiffs' contentions are these: 

(1) There has been no valid order of consolidation. Under G.S. 
115-76(1), concurrent action by the County Board of Education 
and the State Board of Education after the required public hearing 
is essential in order to consolidate any two high schools with an  
average daily attendance of 60 or more pupils. The State Board 
approved the consolidation of the five schools in question on No- 
vember 4, 1965- two months in advance of the public hearing on 
January 5 ,  1966. After the public hearing, an order of consolidation 
made by the County Board alone was ineffectual. 

(2) Defendant Boards are without authority to divert to Cen- 
tral High School funds allotted to the Beaufort County and Bel- 
haven high schools prior to the bond referendum. 

(3) Even if defendant Boards are legally empowered to trans- 
fer the funds in question from one educational purpose to another, 
unilateral action by defendant School Board cannot effect the 
transfer, since such a reallocation requires certain specific findings 
and the approval by defendant Commissioners. These findings have 
not been made nor has approval been given in the manner required 
by law. 

PIaintiffs' first contention, originally valid, is now moot. It ap- 
pears from a stipulation signed by counsel for all parties and filed 
with this Court on June 13, 1966, that  a t  its meeting on May 6, 
1966, the State Board of Education formally approved the consoli- 
dation of the five high schools in District 111 into one central high 
school by the following resolution: 

"The Superintendent of Beaufort County Board of Educa- 
tion having communicated with the Secretary of the State 
Board of Education relative to the questions raised regarding 
the action of the State Board of Education upon the proposed 
long-range building plans of Beaufort County, and i t  appeur- 
ing to the Board that  a public hearing has heretofore been 
held by the Beaufort County Board of Education, a t  which 
the State Board of Education n-as represented as required by 
G.S. 115-76; and it  further appearing to the Board that the 
Beaufort County Board of Education has approved the plans 
for consolidation of the proposed schools in Beaufort County, 
and the State Board of Education upon considering the same 
finds that the proposed long-range building plan will promote 
and enhance educational advantages in the proposed area to 
be consolidated: Thereupon, the State Board of Education con- 
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curs with the Beaufort County Board of Education and ap- 
proves the plans for the consolidation of high schools a t  Bath, 
Beaufort County, Belhaven, J. A. Wilkinson, and Pantego 
into one consolidated high school as described in the long- 
range plan submitted to the Board, this action to be effective 
as of January 6, 1966." 

This action by the State Board related back to January 6, 1966, and 
constitutes a sufficient compliance with G.S. 115-76(1). Burney v. 
Comrs., 184 N.C. 274, 114 S.E. 298. 

Plaintiffs' second and third contentions require a consideration 
of the relative duties of county con~missioners and county boards 
of education with reference to the public schools. 

The authority and duty to operate county schools is vested in 
the county board of education, which is required to provide ade- 
quate school buildings, suitably equipped. G.S. 115-35; G.S. 115-29. 
The board of education determines, in the first instance, what build- 
ings require repairs, remodeling, or enlarging; whether new school 
houses are needed; and if so, where they shall be located. Such de- 
cisions are vested in the sound discretion of the board of education, 
and its actions with reference thereto cannot be restrained by the 
courts absent a manifest abuse of discretion or a disregard of law. 
Feezor v. Siceloff, 232 N.C. 563, 61 S.E. 2d 714; Board of Educa- 
tion v. Lewis, 231 N.C. 661, 58 S.E. 2d 725; Waldrop v. Hodges, 
230 N.C. 370, 53 S.E. 2d 263; Atkins v. McAden, 229 N.C. 752, 51 
S.E. 2d 484. 

Each year the board of education surveys the needs of its 
school system with reference to buildings and equipment. By  reso- 
lution i t  presents these needs, together with their costs, to the com- 
missioners, who are "given a reasonable time to provide the funds 
which they, upon investigation, shall find to be necessary for pro- 
viding their respective units with buildings suitably equipped. 
. . ." G.S. 115-129. It is the board of commissioners, therefore, 
which is charged with the duty of determining what expenditures 
shall be made for the erection, repairs, and equipment of school 
buildings in the county. Johnson v. Marrow, 228 N.C. 58, 44 S.E. 2d 
468. However, as pointed out in Atkins v. McAden, supra, the com- 
missioners' control over the expenditure of funds for the erection, 
repair, and equipment of school buildings does not interfere with the 
exclusive control of the schools which is vested in the county board 
of education or in the trustees of administrative units. Having de- 
termined what expenditures are necessary and possible, and having 
provided the funds, the jurisdiction of the commissioners ends. The 
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authority to execute the plans is in the board of education. Parker 
v. Anson County, 237 N.C. 78, 74 S.E. 2d 338. 

This dual responsibility obviously requires the utmost cooper- 
ation between the two boards and the full assumption of responsi- 
bility by each, if the educational needs of the children of the county 
are to be met. 

G.S. 153-107 provides, inter alia, tha t  "the proceeds of the sale 
of bonds and bond anticipation notes . . . shall be used only for 
the purposes specified in the order authorizing said bonds, and for 
the payment of the principal and interest of such notes issued in 
anticipation of the saIe of bonds. . . ." In  construing this section, 
this Court has said: 

"But G.S. 153-107, in our opinion, does not place a limita- 
tion upon the legal right to transfer or allocate funds from one 
project to another within the general purpose for which bonds 
were issued. The inhibition contained in the statute is to pre- 
vent funds obtained for one general purpose being transferred 
and used for another general purpose. For example, the statute 
prohibits the use of funds derived from the sale of bonds to 
erect, repair and equip school buildings, from being used to 
erect or repair a courthouse, or a county home, or similar 
project." Atkins v. AIcAden, supra a t  756, 51 S.E. 2d a t  487. 

To  effectuate such a transfer of funds from one project to another, 
however, certain facts must appear, and certain preliminary steps 
must be taken. 

1. The board of education must, by resolution, request the re- 
allocation of funds and apprise the county commissioners of the 
conditions which bring about the needs for the transfer. 

2. The con~missioners must then investigate the facts upon 
which the School Board's request is made. 

3. After malting their investigation, the commissioners must, 
by resolution, record their findings upon their official minutes and 
authorize or reject the proposed reallocation of funds. 

If the commissioners find (1) that,  since the bonds were au- 
thorized, conditions have so changed tha t  the funds are no longer 
necessary for the original purpose, or that  the proposed new project 
will eliminate the necessity for the  originally-contemplated ex- 
penditure and better serve the educational interests of the district 
involved, or tha t  the law will not permit the original purpose to be 
accomplished in the manner intended, and (2)  tha t  the total pro- 
posed expenditure for the changed purpose is not excessive, but is 
necessary in order to maintain the constitutional school term, the 
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commissioners may then legally reallocate the funds in accordance 
with the request from the board of education. Without such affirm- 
ative findings, however, the commissioners have no authority to  
transfer funds previously allocated to another purpose. And, with- 
out authority from the commissioners, the county board of educa- 
tion itself has no power to reallocate the funds. Parker v. Anson 
County, supra; Mauldin v. McAden, 234 N.C. 501, 67 S.E. 2d 647; 
Gore v. Columbus County, 232 N.C. 636, 61 S.E. 2d 890; Feezor v. 
Siceloff, supra; Waldrop v. Hodges, supra; Atkins v. McAden, supra. 

Here, defendant School Board has strictly followed the appro- 
priate procedures in requesting the reallocation of the funds in 
question. However, when i t  requested defendant Commissioners' ap- 
proval of the transfer to Central High School of funds which had 
been allotted to the Beaufort County and Belhaven high schools, 
the Commissioners -without taking any official action and with- 
out making any entry whatever upon their minutes - orally ad- 
vised the Board of Education (through the county attorney) that 
"the bond order for the county school bond funds has sufficient lati- 
tude to  enable the Board of Education to  apply the funds to  school 
building construction according to needs." 

The transfer which the School Board has requested involves no 
change in the purpose for which the school bonds were issued, i.e., 
"to enable the County of Beaufort as an administrative agency of 
the public school system of North Carolina to maintain public 
schools in said administrative unit for the nine monthsJ school term 
prescribed by law." It does, however, involve a change in the method 
of accomplishing that  purpose. Feezor v. Siceloff, supra. Prima 
facie, the requested transfer would be entirely legal under ordinary 
circumstances, for i t  would seem that  if the high school children 
from the Beaufort County and the Belhaven high schools are trans- 
ferred to  Central High School, the necessity for the expenditures 
originally proposed for these two schools will be totally eliminated, 
or reduced to such an extent that  the expenditure originally con- 
templated could not be justified. Defendant Boards, however, are 
not faced with ordinary circumstances. Even if some of the needs 
a t  the Beaufort County and Belhaven schools should still remain 
after the transfer of their high school students to a centrally-lo- 
cated, consolidated high school, so also would the illegality of the 
original plan to make Central High School a segregated school for 
white children. 

If the Commissioners approve the School Board's request for a 
transfer of funds, plaintiffs do not suggest that  the voters of Beau- 
fort County will have been dealt with unfairly in that  tax funds 
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are being misspent or diverted from educational purposes. They do 
assert, however, that  the people voted bonds for Central High 
School believing that  i t  would be a consolidated school for white 
children only. Defendants do not contest this assertion, and we as- 
sume its truth. But notwithstanding that  belief, i t  is not within the 
power of the Board of Education or the Board of Commissioners of 
Beaufort County to provide their constituents with racially segre- 
gated scl~ools. The provision of Section 2, Article 9 of the Consti- 
tution of North Carolina which provided that  ('the children of the 
white race and the children of the colored race shall be taught in 
separate public schools" was invalidated on May 17, 1954, when the 
Supreme Court of the United States handed down its decision in 
Brown v. Board of  Education of  Topeka, 347 U.S. 483, 98 L. Ed. 
873, 74 S. Ct. 686, 38 A.L.R. 2d 1180. The Constitution of the United 
States takes precedence over the Constitution of Korth Carolina, 
and, for all practical purposes, the Federal Constitution means what 
the Supreme Court of the United States says it  means. It boots 
little that  the members of the Board of County Commissioners, 
the Board of Education, and the majority of their constituents share 
the conviction that  the Brown case did violence to the Constitution 
as it  was understood by its authors and by those who ratified it. 
The Brown case is binding upon us. Constantian u. Anson County, 
244 N.C. 221, 93 S.E. 2d 163. Furthermore, Title VI  of the Civil 
Rights Act of 1964 provides that  the Federal department or agency 
which is empowered to extend Federal financial assistance to any 
program is directed to effectuate the provisions of the Act "by issu- 
ing rules, regulations, or orders of general applicability which shall 
be consistent with achievement of the objectives of the statute au- 
thorizing the financial assistance in connection tvith which the ac- 
tion is taken." Translated, this simply means that  if Beaufort 
County is to secure any Federal aid to education, i t  must comply 
with Federal law. 

Title VI of the Civil Rights Act refers only to federally-assisted 
programs and, where no Federal grants are in contemplation, need 
not be considered. A refusal to accept Federal aid, however, will not 
solve the basic problem in this case. Title IV of the Civil Rights 
Act of 1964 (78 Stat. 246, 42 U.S.C.A. 55  2000c through 2000c-9), 
entitled "Public Education," authorizes the Attorney General of the 
United States, upon a written complaint by any parent or group of 
parents that  his or their minor children, as members of a class of 
persons simiIarly situated, are being deprived by a school board of 
the equal protection of the laws, "to initiate and maintain appropri- 
ate legal proceedings for reliefJ' in a district court of the United 
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States, to the end "that the institution of an action will materially 
further the orderly achievement of desegregation in public edu- 
cation." 

Obviously, plaintiffs instituted this action in the unwarranted 
and ill-advised hope that  they could create a racially segregated 
school in Central High School. It is a dream which anyone familiar 
with the Federal decisions should know cannot be realized. If 
Central High School is constructed as a facility to house the 
children from the three schools which presently serve only white 
children, its physical plant will, of course, remain unchanged. I t s  
complexion, however, will not. 

Under the decisions of the Supreme Court of the United States 
and the Acts of the Congress, the Board of Education of Beaufort 
County can no longer legally impose segregation of the races in any 
school. Therefore, the real question to be resolved by the County 
Board of Education, the Board of County Commissioners, and the 
State Board of Education is whether i t  is in the best interest of 
the children who live in District I11 to have a single integrated high 
school or three integrated high schools. The question whether the 
schools of Beaufort County will be integrated in the future is no 
longer open. At the time of the bond election, defendant Boards ap- 
parently did not believe that  the situation which now confronts 
them could possibly materialize. Having assumed the responsibili- 
ties of their respective offices, board members are required by their 
oaths to face realities now and, having done so, to take the steps 
which, in their best judgment, will serve the highest good of all the 
school children, for whom they are trustees. It behooves defendants 
to see to i t  that  the citizens understand the exigencies which con- 
front not only defendant Boards but every member of the body 
politic. Democracy is based upon the premise that  the citizenry, if 
educated and enlightened, will do what is required of i t  to preserve 
government by law. The preservation of our form of government, 
therefore, depends upon an adequate system of public education. 

Since defendant Board of County Commissioners has not acted 
upon defendant School Board's request that  i t  approve a realloca- 
tion of the funds in question, the latter has no authority, acting 
alone, to make the reallocation. Until defendant Commissioners ap- 
prove the request, defendant School Board may not proceed. The 
order of Judge M n t z  is reversed and the injunction is reinstated. 

Reversed and remanded. 

MOORE, J., not sitting. 
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LAKE, J. Concurring. I concur in the result reached by the 
majority opinion. I also agree tha t  the reasons there advanced are 
sufficient to support the reinstatement of the injunction for the 
present. However, I would reach tha t  result on a ground much 
more fundamental and more enduring than the absence, as of the 
present, of a resolution by the Board of County Commissioners. 
Because of this, and my inability to concur in some of the state- 
nlents in the majority opinion, I shall state my own view of the 
matter. 

The question is not whether the schools as originally proposed 
shall be constructed or whether, if constructed, they can be operated 
as the defendants contemplated when they subniitted the bond issue 
to the voters. The question is whether the proceeds of a bond issue, 
submitted to and approved by the voters on the basis of a definite, 
specific proposal for the construction or improvement of certain 
named public schools, may lawfully be spent by the defendants 
for the construction of an entirely different school. I n  my opinion 
the answer should be "No" and it would make no difference if the 
Board of County Commissioners had already adopted and recorded 
a resolution approving the change in purpose. 

The appellants in their argument make it clear tha t  they do not 
question the good faith of the defendants in submitting the original, 
specific proposal to the people of the county as the statenlent of the 
purposes for which the proceeds of the bonds would be used. But  
for actions of the federal government, in which the defendants had 
no voice, the proceeds of the bonds would have been used as stated 
by the defendants in their pre-election campaign releases, which 
were designed to persuade the people to vote for approval of the 
bond issue. Those actions have forced the defendants into a dileinina 
which they did not anticipate when they submitted their proposal 
to the voters of the county. 

For the purposes of the present discussion, I assume tha t  it is 
now impossible, legally and practically, for the defendants to op- 
erate the originally contemplated schools in the originally contem- 
plated manner, tested and proved to be wise and beneficial by over 
sixty-five years of experience in this State. It may also be true tha t  
the school construction and operation now proposed as a substitute 
for the original plan, by which the voters were persuaded to approve 
the bond issue, is wiser and will be better for the people of Beaufort 
County than the original proposal would have been under today's 
conditions. T h a t  is not the question for us to decide. Nor, in my 
opinion, is tha t  a question for these defendants to decide, a t  least 
so far as the expenditure of the proceeds of these bonds is concerned. 
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That  is a question which should be submitted to the people of 
Beaufort County, whose children are to be educated and whose 
homes and farms and business properties are to be taxed in order 
to pay the bonds. It may well be that, given an opportunity, they 
will approve the use of bond proceeds to build the schools now pro- 
posed by the defendants, but fair play demands that they be given 
the opportunity to say "No." 

In Waldrop v. Hodges, 230 N.C. 370, 53 S.E. 2d 266, Barnhill, 
J., later C.J., spoke for this Court with reference to a school bond 
issue, approved by the voters on the basis of a proposal to use such 
proceeds to build new schools, the plan thereafter being changed 
so as to divert the proceeds to the enlargement of existing schools. 
He said: 

"The law is founded on the principle of fair play, and fair 
play demands that defendants keep faith with the electors of 
the district and use the proceeds for the purpose for which the 
bonds were authorized-the erection and equipment of new 
buildings and the purchase of sites therefor " " * Use for 
any other purpose (ie., enlarging existing schools) would con- 
stitute an unauthorized diversion against which plaintiff is 
entitled to injunctive relief." 

See also, Lewis v. Beaufort County, 249 N.C. 628, 107 S.E. 2d 77. 
I have no thought of charging any defendant in this action with 

bad faith or with having, a t  any time, any purpose other than to 
provide for the children of Beaufort County the best public school 
system possible under the oppressive and, in my opinion, uncon- 
stitutional interference of the federal government by which they are 
presently hampered and restricted. The fact remains, as shown in 
the record before us, that, in order to persuade the people of Beau- 
fort County to vote for the bond issue, they caused representations 
to be made to the people that the proceeds of the bond issue would 
be used to build and improve certain schools, the itemized list of 
the proposed constructions and improvements being published and 
circulated as a campaign document prior to the election. Now, after 
the election, they propose to spend the money to build different 
schools. To do so, however worthy the motive, is to break faith 
with the people and to make a mockery of the law requiring the 
bond issue to be submitted to the vote of the people. 

To be sure, the proceeds of these bonds will, under the present 
proposal, be used for school construction and not for roads, hos- 
pitals or courthouses. Nevertheless, the presently proposed use is 
utterly different from that which the voters approved. To be sure, 
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the ballots on which they recorded their votes did not carry the 
proposal in itemized form, but the defendants, acting in the utn~ost  
good faith, publicized the itemized, origlnal proposal and asked the 
people to vote for the bonds so that  i t  could be put into effect. 
Whether that campaign document carried the election for the bond 
issue no one can presently say with certainty, but there is a way to 
find out. The matter should be resubmitted to a vote of the people 
before the proceeds of these bonds are spent and, if the people dis- 
approve the change in plan, the proceeds of such bonds as have been 
issued should be held for their retirement. 

A truly liberal construction of provisions of the Constitution and 
of statutes dealing with the pledging of the public credit and the 
expenditure of the public funds is not one which, for fear that the 
people may not approve the expenditure, denies them the right to 
vote upon the question and places the power to determine the matter 
in the hands of a board or commission, however wise and honorable. 
The truly liberal construction of these provisions of the law is that  
which enlarges the power of the people to determine their own des- 
tiny by deciding what obligations they will assume and for what 
purpose. 

I cannot agree with the statement in the majority opinion that  
the Constitution of the United States means whatever five out of 
nine members of the Supreme Court of the United States may see 
fit, from time to time, to say that  i t  means. This, in my opinion, is 
a fa r  more significant matter than the use to be made of the pro- 
ceeds of these bonds. The statement is as inaccurate as i t  would be 
to say that  the Constitution of North Carolina means whatever 
four of us may see fit to say it  means. The decision of a majority 
of this Court, applying the provisions of the Constitution of North 
Carolina, as we understand them, to a matter before us, is the final 
adjudication of the rights of the parties in that  particular lawsuit 
and is a precedent which the judges of the other courts of this State 
must follow in deciding subsequent cases of like nature, until i t  is 
overruled by us or by our successors or by the people, themselves, 
through the amending process. Nevertheless, we have no authority 
to change the true meaning of the Constitution of North Carolina 
by our fiat. The Supreme Court of the United States has no greater 
authority in its field. In my judgment, the distinction is a vitally 
important one which must be kept before ourselves and before the 
people of America if our country is to avoid the smothering of 
freedom beneath the robes of a judicial despotism. 

The Constitution of the United States, itself, in explicit, clear 
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language declares what is the supreme law of the land. I t  states in 
Article VI, Section 2: 

"This constitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land, and the judges in every 
state shall be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding." 

That  provision I am bound by my oath as a member of this Court 
to support and defend. It requires me to recognize the difference be- 
tween "the law of the land" and judicial lawlessness regardless of 
the court in whose decrees i t  may be found. The Constitution does 
not declare a decision of the United States Supreme Court to be 
the supreme law of the land. On the contrary, i t  declares that such 
decision is not the "law of the land" if i t  is in conflict with the Con- 
stitution, itself. 

I agree, of course, that this Court and all other courts, both 
state and federal, must now decide cases brought before us or them 
as if the decision of the United States Supreme Court in Brown v. 
Board of Education, 347 U.S. 483, 74 S. Ct. 686, were a correct in- 
terpretation of the Fourteenth Amendment to the United States 
Constitution, but I cannot concur in the statement that i t  is so, or 
in the thought that the Constitution which I have sworn to support 
and defend actually means no more than five judges see fit to say 
that i t  means; that its true meaning varies from opinion day to 
opinion day. This, in effect, means that there can be no distortion, 
no misconstruction, no violation of the Constitution of this State 
by this Court or of the Constitution of the United States by the 
Supreme Court of the United States; that a court of last resort can 
do no wrong. That  I believe to be a dangerous fallacy. 

This error in the majority opinion is not removed by inserting 
the phrase "for all practical purposes." There is a practical value 
in recognizing the difference between what the Constitution of our 
country really means and what a majority of the Supreme Court 
of the United States says it means. There is always practical value 
in recognizing the difference between right and wrong even though 
one is without power to prevent the wrong. The first step in curing 
a disease is to recognize the difference between sickness and health. 
But, if indeed we be only "a voice crying in the wilderness" I be- 
lieve i t  our duty to exert that effort to "make straight the path." 
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JAMES LEWIS, PLAIKTIFF, V. CALVIN BARNHILL AND CONSTRUCTION 
EQUIPMENT RENTAL COMPANY, DEFENDANTS, FOARD CONSTRUC- 
TION COMPANY, ADDITIONAL DEFENDANT. 

(Filed 16 June, 1966.) 

1. Trial 5 21- 
On motion to nonsuit, plaintiff's evidence is to be considered in the light 

most favorable to him, resolving all conflicts in his favor and giving him 
the benefit of all reasonable inferences deducible therefrom, and defend- 
ant's evidence is to be considered only insofar as  it is favorable to plain- 
t iff. 

2. Negligence § 26- 

Xonsuit on the ground of contributory negligence may be allowed only 
when plaintiff's own evidence establishes this defense so clearly that no 
other conclusion can reasonably be drawn therefrom. 

3. h'egligence §§ =a, 26- 

Evidence tending to show that a crane operator, in hoisting joists pro- 
gressively toward one corner of the building site over which was suspended 
an electric power line of which he had an unobstructed view, permitted 
one end of the steel joist to come in contact with the power line while 
plaintiff workman, with his back to the power line, was concentrating upon 
placing his end of the joist a t  the proper place along the center girder of 
the building, held sufficient to be submitted to the jury on the issue of the 
crane operator's negligence and not to  disclose contributory negligence as  
a matter of law on the part of plaintiff. 

4. Negligence § 11- 

One engaged in work requiring his concentration upon a particular area, 
thus preventing him from maintaining a lookout, may not be held con- 
tributorily negligent as a matter of law in assuming that another worker 
performing another aspect of the same job will perform his own assign- 
ment in a reasonably careful manner so as not to increase the danger. 

5. Trial § % 

Nonsuit for variance may not be granted on the ground that one of 
plaintiff's witnesses testified to a material circumstance a t  variance with 
plaintiff's allegations when plaint i ' s  own testimony is consonant with the 
allegations, since conflicts in plaintiff's evidence must be resolved in his 
favor. 

6. Same- 
Allegation that plaintiff was standing on a ladder placed so that his 

back mas to the source of danger, with testimony that the ladder was fac- 
ing in the opposite direction, cannot justify nonsuit for variance when 
plaintiff's testimony tends to show that in the performance of his work, 
requiring concentration upon a particular area, his back was to the source 
of the danger. Variance as  to which direction the ladder was facing is not 
material under the evidence. G.S. 1-168. 
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7. Master and  Servant § 3-- Evidence held t o  support finding t h a t  
lessor of crane was  a n  independent contractor. 

Where the evidence tends to show a builder leased a crane with 
operator solely for the purpose of lifting steel beams and joists into place 
in the construction of a building, the operator being paid solely by the 
lessor who had sole right to recall the operator and substitute an- 
other, and it  appears that it  was intended both by the lessor and the 
builder that the mechanical operation of the crane would be handled by 
the operator pursuant to his own judgment, held the evidence is sufficient 
to be submitted to the jury and sustain its determination that the 
lessor was an independent contractor and that the crane operator mas 
his employee and not an employee of the builder. 

6. Master a n d  Servant 9 86- 
Neither an independent contractor nor an employee of the independent 

contractor is immune to suit a t  common law for injury negligently in- 
flicted upon an employee of the main contractor. G.S. 97-9. 

9. Trial  § 3 3 -  
A charge is not subject to the objection that the court failed to  explain 

the law on a particular aspect of the case when the charge, con- 
sidered contextually and in connection with an immediately prior instruc- 
tion upon a related aspect, adequately states the evidence to the extent 
necessary to explain the application of the law upon the aspect in ques- 
tion. G.S. 1-180. 

10. S a m e -  
When the court, in its summarization, correctly recites the essential 

features of the eridence and the contentions of the parties, i t  is the duty 
of counsel to call to the court's attention any minor inaccuracies. 

11. Negligence §§ 21, 28- 
While the burden rests upon plaintiff upon the issue of negligence, there 

is no presumption that the defendant was negligent o r  that he was not 
negligent, and an instruction to this effect is not prejudicial error. 

12. Master a n d  Servant 8 6  
In the employee's action against a third person tort-feasor there is no 

prejudice to defendant in striking from the answer the allegation that  
plaintiff had received compensation payments under the Workmen's Com- 
pensation Act when the court reduces the verdict by any amount to which 
the employer would have been entitled to receive by way of subrogation 
but for his own negligence. G.S. 97-10.2 (e) .  

13. Same- 
The refusal to permit defendants to amend the answer to assert that 

they were conducting the business of plaintiff's employer is not error 
when there is allegation and evidence to sustain a finding that one of de- 
fendants was a n  independent contractor and the other defendant an em- 
ployee of the independent contractor and not an employee of plaintiff's 
employer. 

14. Pleadings § 8; Indemnity 9 3- 
In an action by an employee against a third person tort-feasor, it is 

not error for the court to exclude from evidence a contract purporting to 
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be an agreement of the employer to indemnify defendants against loss in 
the premises. 

15. Principal and Agent § 5- 
The authority of a construction superintendent to place an order for 

rental equipment does not, as  a matter of law, carry with it implied au- 
thority on the part of the superintendent to enter into an indemnity con- 
tract on behalf of his employer. 

16. Indemnity 3 2- 
An agreement to indemnify the lessor of equipment from liability in 

the operation of the equipment while in the possession or under the con- 
trol of the lessee cannot cover an injury inflicted while the equipment is 
in the exclusive control and custody of lessor's employee. 

 moon^, J., not sitting. 

PLEBS, J., took no part in the consideration or decision of this case. 

APPEAL by original defendants from Pless, J., 16 August 1965, 
Schedule A, Civil Session of MECKLENBURG. 

The plaintiff, an employee of Foard Construction Company, 
hereinafter called Foard, was injured while working in the course 
of his employment in the construction of a building in Charlotte. 
He has been paid benefits due him from Foard under the North 
Carolina Workmen's Compensation Act. 

Foard was the general contractor upon the construction project. 
It contracted with Construction Equipment Rental Company, here- 
inafter called CERCO, whereby CERCO, for a fixed hourly charge 
paid by Foard, sent to the construction site a crane, an operator 
thereof and a helper, Barnhill being the operator of the crane, and 
one Pendergrass, the helper. On arrival, the crane, operated by 
Barnhill, was used to  lift steel joists from the ground and place 
them in position as supports for the roof of the building. When so 
placed, one end of each joist rested upon the outside wall of the 
building and the other rested upon a steel beam running length- 
wise along the center line of the building and supported by steel 
columns. At the time, there was no roof on the building, i t  being 
open to the sky. 

The plaintiff was stationed by Foard a t  the interior beam, and 
another employee of Foard was stationed a t  the exterior wall of the 
building, their duties being to  take hold of the steel joists as they 
were brought to them by the crane and to place the end of the 
joist a t  the spot previously marked by Foard, these spots not being 
visible to the operator of the crane. An electric power line ran 
diagonally across one corner of the building and slightly within 
the lines of the walls, projected upward, a t  a height of seven or 
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eight feet above the top of the wall. This power line carried a n  
electric current a t  a high voltage. As each joist was set in place the 
plaintiff and the worker on the outside wall of the building moved 
their ladders along the center beam and the wall to the location 
selected for the next joist; that  is, moving nearer and nearer to the 
corner over which the power line ran. After a number of joists had 
been so set in place, the plaintiff sustained a severe electric shock 
when placing upon the steel center beam his end of a joist then sus- 
pended in air by the crane, the other end of the joist being in con- 
tact with the electric power line, of which contact the plaintiff was 
unaware. As a result, the plaintiff fell to the ground and sustained 
substantial injuries. He  now sues Barnhill and CERCO, alleging 
that  Barnhill was negligent in operating the crane so as to permit 
the steel joist to come in contact with the power line while i t  was in 
contact with the plaintiff, or so as to permit i t  to come in contact 
with him, while in contact with the power line. He  seeks to recover 
from CERCO on the theory that  i t  is liable, under the doctrine of 
respondeat superior, as the employer of Barnhill. 

Barnhill and CERCO filed a joint answer and brought Foard 
into the action as an additional defendant. After denying any neg- 
ligence by themselves, they allege as further defenses: (1) Con- 
curring negligence by Foard, barring Foard's right to subrogation 
under the Workmen's Compensation Act, in that  i t  failed to cause 
the current to be turned off from the power line, failed to warn the 
plaintiff and the original defendant of the danger and failed to pro- 
vide the plaintiff with a safe place in which to work; (2) Barnhill 
was, a t  the time of the accident, the servant and employee of Foard, 
by reason of which relation the plaintiff is not entitled to recover in 
this action from Barnhill or CERCO, the Workmen's Compensation 
Act being pleaded in bar of his action; and (3) contributory neg- 
ligence by the plaintiff. 

Barnhill and CERCO also alleged a cross action in favor of 
CERCO against Foard on the basis of an alleged agreement by 
Foard to indemnify CERCO from loss and expense on account of 
injury to any person by the operation of the rented crane. The cross 
action was stricken on motion by the plaintiff. Barnhill and CERCO 
then moved to amend their answer by adding an additional further 
defense to the effect that  the action is barred by the Workmen's 
Compensation Act since Barnhill and CERCO were, a t  the time of 
the injury, engaged in conducting the business of Foard. The motion 
to amend was denied. 

The jury found that  the plaintiff was injured by the negligence 
of Barnhill, that  he was not guilty of contributory negligence, that  
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Barnhill was the employee of CERCO, that  he was not the employee 
of Foard, that the negligence of Foard concurred with that  of Barn- 
hill and CERCO in producing the plaintiff's injury and that  the 
plaintiff was entitled to recover $18,000. Thereupon, judgment was 
entered in favor of the plaintiff for the amount of the verdict, less 
the amount which Foard would have been entitled to receive by 
way of subrogation under the Workmen's Compensation Act had 
i t  not been so found negligent. From this judgment Barnhill and 
CERCO appeal, assigning as errors the denial of their motions for 
judgment of nonsuit, certain rulings upon the admission of evi- 
dence, rulings with respect to motions concerning the pleadings and 
certain portions of the instructions of the court to the jury. 

Grier, Parker, Poe & Thompson by Gastoiz H. Gage for defend- 
ant appellants. 

Charles T. Myers and Robert L. Scott for plaintiff appellee. 

It is elementary that upon a motion for judgment of nonsuit the 
evidence introduced by the plaintiff is to be interpreted in the light 
most favorable to him, all conflicts therein are to  be resolved in 
his favor, all reasonable inferences therefrom which are favorable 
to him are to be drawn, the evidence introduced by the defendant is 
to be considered only insofar as i t  is favorable to the plaintiff and 
the motion for nonsuit may not be allowed on the ground of con- 
tributory negligence unless the plaintiff's own evidence establishes 
such negligence so clearly that  no other conclusion can reasonably 
be drawn therefrom. McArver v. Gerukos, 265 N.C. 413, 144 S.E. 2d 
277; il/loss v. Tate, 264 N.C. 544, 142 S.E. 2d 161; McNamara v.  
Outlaw, 262 N.C. 612, 138 S.E. 2d 287; Pruett v. Inman, 252 N.C. 
520, 114 S.E. 2d 360; Strong, N. C. Index, Negligence, $8 24a, 26. 

So interpreted, the evidence tends to show, in addition to the 
uncontroverted facts above stated and in addition to the nature 
and extent of the plaintiff's injuries, the following: 

When the construction of the building reached the stage for set- 
ting the joist in place, Foard telephoned CERCO and asked i t  to 
send out a crane and operator. For a fixed charge per hour, CERCO 
sent the crane with Barnhill as its operator and Pendergrass as his 
helper. Barnhill had worked for CERCO for 17 years as crane op- 
erator. The operation of this type of crane is a highly specialized 
activity. Foard operates no crane itself. I ts  superintendent on the 
job was not qualified to  operate one. Foard relied on CERCO to 
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provide a qualified crane operator and did not undertake to de- 
termine Barnhill's qualifications. 

No one in the Foard organization undertook to tell Barnhill 
where to place the crane within the walls of the building, a t  what 
angle to set its boom or how, mechanically, to  put the joists in the 
places predetermined and marked by Foard. Foard gave Barnhill 
no instruction as to how to operate the crane. Foard's superinten- 
dent, Simpson, merely told Barnhill what steel he wanted lifted by 
the crane and where he wanted it. After certain other structural 
steel was put in place by the crane, the moving of the steel joists, 
one by one, from the ground to the desired positions atop the wall 
and center beam began. 

The cable of the crane was fastened to the center of the joist 
as i t  lay on the ground, this being done sometimes by an employee 
of Foard and sometimes by the helper sent with the crane by 
CERCO. When i t  was so fastened, the person fastening i t  gave by 
hand a signal to  Barnhill that  the joist was ready to be lifted. This 
person also held a rope, called a tagline, fastened to the plaintiff's 
end of the joist for the purpose of preventing the joist from swing- 
ing from side to  side as the crane moved i t  through the air. The 
tagline could not prevent the far end from rising. Barnhill then 
operated the crane so as to cause the joist to rise to a height above 
the center beam of the building and swung i t  over the center beam 
to the other side thereof and then lowered i t  to  rest upon the center 
beam and the outside wall. The plaintiff stood upon a ladder rest- 
ing against the center beam and another employee of Foard stood 
upon a ladder resting against the outside wall. The assignment of 
each was to  lay hold upon his end of the joist as i t  was brought to him 
by the crane and guide that  end to the spot on the center beam or 
outside wall which had been previously marked by Foard. When 
i t  was so placed, the tagline was released and one of them gave by 
hand a signal to Barnhill that  the cable could be slackened to per- 
mit its detachment from the joist. No other instructions or signals 
were given to Barnhill. Barnhill determined by eye and by his own 
judgment how high to lift the joist in order to swing it  over the 
center beam. 

At  the time of the injury the plaintiff was standing on his ladder 
with his back to the far end of the joist. H e  took hold of his end of 
the joist then being brought toward him by the crane, and placed i t  
down upon the steel center beam, which was grounded through the 
supporting steel columns. At that  instant the far end of the joist was 
in contact with the power line and he received a massive electric 
shock. When Barnhill observed the electric spark he released the 
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brake on the crane and let the joist down until its contact with the 
power line was broken. 

There was nothing to obstruct Barnhill's view of the plaintiff, 
of the worker on the outside wall, or of the power line. Foard knew 
of the presence of the power line and had requested the power com- 
pany to move i t  but, on the day in question, had observed that  this 
had not been done. Foard did not warn the plaintiff or Barnhill of 
the presence of the wire. It could easily be seen. The joist could 
have been raised, brought around and lowered without striking the 
wire. This particular joist went too high. A t  the time of the injury 
the tagline attached to i t  was being held by Pendergrass, the helper 
sent by CERCO. The plaintiff, while engaged in placing his end of 
the joist on the designated spot, could not see the other end which 
came in contact with the power line. As the various joists had been 
so put into position, the end nearest to the plaintiff customarily 
came in lower than the other end so that  the plaintiff placed his 
end onto its designated position first. 

Barnhill was never on Foard's payroll. He was paid by CERCO. 
His pay began when he left its shop with the crane and his day 
ended when he returned to CERCO's place of business. The helper 
took his instructions on the job from Barnhill. 

Evidence offered by the defendants tended to show: 
CERCO's instructions to  Barnhill were simply to report on the 

job with the crane and helper. Foard was to tell him what work 
to do there. This entire assignment required only one day. The op- 
erator of the crane must have hand signals from someone in order 
to know when to lift the load and he must be told where to put the 
thing lifted. The job superintendent told Barnhili when to start  
and when to stop work. Barnhill had no authority to  permit any- 
one else to operate the crane had Foard instructed him to do so. 
Barnhill did not see the power line before the joist struck it. 

The above evidence is amply sufficient to support the finding by 
the jury that  Barnhill was negligent and its finding that  the plain- 
tiff was not guilty of contributory negligence. From i t  the jury 
could find that  a t  the time of this occurrence Barnhill's view of 
the power line, the joist and the plaintiff was unobstructed. The 
evidence is sufficient to show that  had he kept a reasonable look- 
out, commensurate with the danger which he knew, or should have 
known, to be present and to be increasing progressively as joist after 
joist was set in place, he could have prevented the contact between 
the joist and the power line. The plaintiff's work, on the other hand, 
required his close attention to  the movement of his end of the joist 
and precision by him in placing i t  upon the designated spot on the 
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center beam. Though the plaintiff also knew, or should have known, 
of the presence of the power line, there is ample evidence to sup- 
port a finding that, with reasonable care, Barnhill could have 
brought the joist over the center beam and to the plaintiff and the 
worker on the outside wall a t  a lower level and thus have avoided 
any contact with the power line. One engaged in work which can be 
done safely, and whose assignment p~events him from maintaining 
a lookout, may not be held contributorily negligent, as a matter of 
law, when he proceeds with his duties on the assumption that an- 
other worker will perform his own assignment in a reasonably care- 
ful manner and thus not increase the danger. Carrigan v. Dover, 
251 N.C. 97, 110 S.E. 2d 825; Weavil v. Myers, 243 N.C. 386, 90 
S.E. 2d 733; 38 Am. Jur., Negligence, § 192; 65 C.J.S., Negli- 
gence, 118c. The motion for nonsuit could not, therefore, properly 
have been granted on the ground that Barnhill was not negligent 
or on the ground that the plaintiff was. 

The defendants also contend that their motion should have been 
allowed because of variance between the plaintiff's allegation and 
the plaintiff's proof. They contend that whereas the plaintiff alleged 
in his complaint that he was standing upon a ladder placed so that 
he was facing away from the wall over which the power line ran, 
his witness, Foard's superintendent, testified that the ladder was 
placed so that he faced the power line. I t  is sufficient to note that the 
plaintiff, himself, testified that the ladder was placed as specified in 
the complaint. Thus, when the evidence is taken in the light most 
favorable to the plaintiff and conflicts are resolved in his favor, 
there was no variance. In any event, the direction in which the 
ladder faced was a mere detail. The plaintiff offered abundant evi- 
dence to show that as he placed his end of the joist on the center 
beam he could not see the power line, and his assignment was such 
that his attention was concentrated upon his end of the joist. Even 
if the ladder was facing the power line, the variance is not ma- 
terial under the rule of G.S. 1-168. Clearly, i t  is not such as to con- 
stitute a failure of proof so as to support a judgment of nonsuit. 
See Bunton v. Radford, 265 N.C. 336, 144 S.E. 2d 52; Wilson v. 
Bright, 255 N.C. 329, 121 S.E. 2d 601. 

The defendants' major contention with reference to the motion 
for judgment of nonsuit is that, a t  the time of the injury, Barnhill 
was not the servant of CERCO but was the servant of Foard. If 
this be true, CERCO would not be liable on the basis of the doc- 
trine of respondeat superior and Barnhill would be absolved from 
liability by the provisions of the Workmen's Compensation Act. 
G.S. 97-9. 
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Unquestionably, an employer may lend or otherwise furnish his 
employee to another person so as to be relieved from liability for 
an injury caused by the negligence of the employee in performing 
work for the other person. Jackson v. Joyner, 236 N.C. 259, 72 S.E. 
2d 589; Leonard v. Transfer Co., 218 N.C. 667, 12 S.E. 2d 729; 
Shapiro v. Winston-Salem, 212 N.C. 751, 194 S.E. 479. It is equally 
true that  an employer may, for a consideration or otherwise, direct 
his employee to go upon the premises of another and there perform 
work, to be designated by such other person, without severing the 
employment relation between the general employer and the em- 
ployee. 

I n  Weaver v. Bennett, 259 N.C. 16, 129 S.E. 2d 610, the facts 
were quite similar to those in the present case. A judgment of non- 
suit on the ground that  the negligent servant was, a t  the time of the 
plaintiff's injury, the employee of the borrower was reversed. Bob- 
bitt, J., speaking for the Court, carefully reviewed and analyzed 
numerous authorities from this and other jurisdictions dealing with 
liability for the negligence of a loaned servant. The views there ex- 
pressed control the decision in the present matter. Quoting with ap- 
proval from Mature v. Angelo, 373 Pa. 593, 97 A 2d 59, Bobbitt, J., 
said: 

" 'The crucial test in determining whether a servant furn- 
ished by one person to another becomes the employe of the 
person to whom he is loaned is whether he passes under the 
latter's right of control with regard not only to the work to be 
done but also to the manner of performing i t  * * + 

"'Where one is engaged in the business of renting out 
trucks, automobiles, cranes or any other machine, and fur- 
nishes a driver or operator as part of the hiring, there is a 
factual presumption that  the operator remains in the employ 
of his original master, and, unless that  presumption is over- 
come by evidence that  the borrowing employer in fact assumes 
control of the employe's manner of performing the work, the 
servant remains in the service of his original employer.' " 

Here, Barnhill was sent with the crane by CERCO to do work 
for a short period of time upon the construction project of which 
Foard was the general contractor. The crane was an expensive, 
complicated machine. I ts  operation required skill and experience. 
CERCO had frequently so supplied equipment and operators to 
Foard. Foard operated no cranes of its own. I ts  job superintendent 
was not qualified to operate a crane. Clearly, i t  was intended, both 
by CERCO and by Foard, that  the mechanical operation of the 
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crane would be handled by Barnhill pursuant to his own judg- 
ment and not pursuant to instructions to be given him by Foartl. 
CERCO could have, a t  any time during the day, recalled Barn- 
hill from this assignment and substituted another operator. Foard 
had no such authority. Barnhill was paid for his day's work by 
CERCO. Arriving a t  the site of the work, he was told only that 
certain pieces of steel were to be lifted from the ground and car- 
ried through the air by the crane so that one end could be placed 
by an employee of Foard on the center beam and the other end 
could be placed on the outside wall. How he was to get the joist 
to that position was left to Barnhill's skill and judgment. The hand 
signals given to him to show that the cable was fastened and the 
joist was ready to be lifted, and to show that the joist was in place 
so that the cable could be slackened and disconnected, were not 
commands. They merely relayed information which Barnhill could 
not determine for himself because of his position. The evidence fa& 
far  short of showing assumption of control by Foard over Barn- 
hill's operation of the crane so as to make Barnhill, temporarily, 
the servant of Foard and not the servant of CERCO wilhin the 
test of Weaver v. Bennett, supra. 

In Leggette v. McCotter, 265 N.C. 617, 144 S.E. 2d 849, we had 
before us a claim under the Workmen's Compensation Act by rea- 
son of the death of the loaned servant by accident on the job to 
which he was sent by his general employer along with earth moving 
equipment. We held that the evidence was sufficient to support the 
finding by the Industrial Commission that, a t  the time of the acci- 
dent, the deceased was the employee both of his general employer 
and of the lessee of the equipment. There are many similarities be- 
tween the Leggette case and the one now before us. There are also 
material differences. In the Leggette case, the evidence was suffi- 
cient to show that the lessee had authority to terminate the em- 
ployee's employment a t  the construction site, which is not shown on 
the present record. There, the employee was a t  the lessee's "dis- 
posal." There, the rented equipment and the employee remained on 
duty a t  the construction site for months, as contrasted with a single 
day in the present case. See Restatement of Agency, § 227, com- 
ment. In  the Leggette case, the general employer "occasionally" 
rented to its building supply customers pieces of machinery together 
with an operator thereof. In  the present case, the rental of such 
equipment, together with the operator thereof, was the regular busi- 
ness of the lessor, as its name implies. See Restatement of Agency, 
supra. Furthermore, in the Leggette case, we were not called upon 
to decide, and did not decide, that the evidence compelled a find- 
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ing, as a matter of law, that  the operator of the equipment was the 
servant of both the lessor and the lessee a t  the time of his injury. 
We held only that  the evidence was sufficient to support such find- 
ing of fact by the Industrial Commission and, therefore, its award 
could not be set aside as an error of law by the superior court. I n  
the present case, to sustain the motion for judgment of nonsuit, i t  
would be necessary for us to hold that, as a matter of law, the evi- 
dence compels the finding that  the operator was the servant of the 
lessee only. We hold that  the evidence now before us was sufficient 
to require the submission of this issue to the jury. The jury found 
that  Barnhill was not the employee of the lessee, Foard. 

The defendants next contend that  the motion for judgment of 
nonsuit should have been granted because CERCO, itself, was a 
person "conducting" the business of Foard within the meaning of 
G.S. 97-9 and, therefore, clothed by that  statute with immunity 
against suit by the plaintiff. Obviously, CERCO was not an em- 
ployee of Foard but an independent contractor. We have held that  
the protection of this statute, against suit by an injured employee, 
extends to officers of the corporate employer, whose acts are such 
as to render the corporate employer liable therefor. It does not ex- 
tend to independent contractors performing work pursuant to  their 
contract with the employer of the injured person. 

We conclude, therefore, that there was no error in the denial of 
the motion for judgment of nonsuit. 

The defendants contend that, even though the motion for non- 
suit mas properly denied, they should be granted a new trial be- 
cause the instruction with reference to the loaned servant issues 
did not comply with G.S. 1-180 in that  there was a failure to re- 
late the applicable principles of law to the evidence. The third 
issue submitted to the jury was whether, a t  the time of the plain- 
tiff's injury, Barnhill was the employee of CERCO. The fourth issue 
was whether Barnhill was, a t  that  time, the employee of Foard. 
The judge properly instructed the jury as to the burden of proof 
upon each issue. I n  connection with the third issue, he properly 
stated the principles of law applicable to the loaned servant rela- 
tionship. Immediateiy thereafter, he took up the fourth issue and 
referred the jury to those instructions. Previously, he had reviewed 
briefly, but sufficiently, the evidence relating to the circumstances 
under which Barnhill was sent to and worked a t  the construction 
site. When the charge is considered as a whole, i t  cannot be held 
that the trial court failed, upon these issues, to state the evidence 
to the extent necessary to explain the application of the law thereto 
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or that  he failed to  declare and explain the law arising on the evi- 
dence as required by G.S. 1-180. We also find no merit in the con- 
tention that  the court in its review of the evidence bearing upon 
these issues expressed an opinion. 

I n  support of several assignments of error, the defendants con- 
tend that  the court incorrectly stated the evidence and certain con- 
tentions of the parties. These assignments are overruled on the au- 
thority of Brown v. Brown, 264 N.C. 485, 141 S.E. 2d 875, and 
Morgan v. Bell Bakeries, Inc., 246 N.C. 429, 98 S.E. 2d 464, and 
the authorities there cited. I n  the Brown case, this Court said: 

"The court is not required to give the jury a verbatim re- 
cital of the testimony. It must of necessity condense and sum- 
marize the essential features thereof. When its recital of the 
evidence does not correctly reflect the testimony of the wit- 
ness in any particular respect, i t  is the duty of counsel to  call 
attention thereto and request a correction. As the trial court's 
attention was not called thereto, and no exception was entered 
in apt time, this assignment of error is not now tenable." 

The judge stated early in his charge, "You don't start off with a 
presumption that  the defendant is negligent or that  he isn't negli- 
gent; there just isn't any presumption about it." I n  this there was 
no error. This statement was followed by a correct charge with 
reference to the burden of proof on the issue of negligence. Upon 
this issue, the trial of a civil action does not commence with the 
scales tipped in favor of the defendant by an affirmative presump- 
tion of due care. The burden of proof rests upon the plaintiff to tip 
the scales in his favor by evidence of negligence, but no evidence 
by him is required to bring the scales up to  an even balance. State- 
ments in Sloan v. Light Co., 248 N.C. 125, 102 S.E. 2d 822, and 
Etheridge v. Etheridge, 222 N.C. 616, 24 S.E. 2d 477, relied upon 
by the defendants in this connection, when read in context, are not 
inconsistent with this instruction by the court below. Assignment 
of error No. 6 is, therefore, overruled. 

For the reasons above stated in t,he discussion of the motion for 
judgment of nonsuit, there was no material variance between the 
allegations of the complaint and the plaintiff's evidence concerning 
his failure to observe the contact between the joist and the power 
line. Consequently, there was no error in the denial of the defend- 
ants' request for an instruction that  the first issue be answered "no" 
if the jury should find by the greater weight of the evidence that  the 
plaintiff was not standing on the ladder with his back to the power 
line. 

Likewise, for the reasons stated in connection with the motion 
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for judgment of nonsuit, there was no error in the instruction per- 
mitting the jury to find Barnhill negligent if he operated the crane 
so as to permit the joist to come in contact with the power line 
when he knew, or should have known, tha t  injury was likely to re- 
sult therefrom. 

If there was error in striking from the answer of the defendants 
the allegation tha t  the plaintiff had received compensation pay- 
ments in accordance with the Workmen's Compensation Act, the 
defendants were not prejudiced thereby. The court properly re- 
duced the verdict by the amount which Foard v7ould have been en- 
titled to receive by way of subrogation on account of such payments 
but for the verdict tha t  its negligence concurred with that  of the 
defendants to cause the injury of the plaintiff. This was in accord 
with the provisions of G.S. 97-10.2(e). This statute provides that 
the con~pensation paid under the Act could not properly have been 
shown to the jury. 

There was no error in denying the motion of the defendants to 
amend the answer so as to assert as a fifth further defense that  
Barnhill and CERCO were conducting the business of Foard even 
tllough Barnhill was not, a t  the time of the accident, tlle servant of 
Foard. As above stated, the immunity to suit granted by G.S. 97-9 
does not extend to an independent contractor, supplying equipment 
or performing work pursuant to a contract with the plaintiff's cm- 
ployer, nor does i t  extend to the empjoyee of such independent con- 
tractor. Weaver v .  Bennett, supra. 

There was no error in sustaining tlle plaintiff's objection to the 
introduction in evidence of the docunient purporting to be a con- 
tract between CERCO and Foard by which Foard agreed to indem- 
nify CERCO against loss on account of any injury occasioned by 
the operation of the rented crane while "in the possession or under 
the custody and control of the lessee." The purported contract, if 
valid as between the parties, would not bar the plaintiff's right to 
recover from these defendants. His action against them should not 
be cluttered and confused by the simultaneous trial of a claim by 
one of the defendants against Foard on a contract to which the 
plaintiff was not a party. See Gibbs v. Light Co., 265 N.C. 459, 468, 
144 S.E. 2d 393. Furthermore, there is no evidence in this record 
that Foard's job superintendent, who signed the alleged contract, 
was authorized by Foard to do so. The authority of a superintendent 
on a construction project to place an  order for necessary rental 
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equipment does not, as a matter of law, carry with it the implied 
authority to enter into an indemnity contract on behalf of his em- 
ployer. In  any event, even if the contract took effect, and would 
otherwise be admissible as against tJhe plaintiff, i t  expressly states 
that the agreement to indemnify applies only to injuries occasioned 
by the operation of the equipment while it is "in the possession or 
under the custody and control of the lessee." The record clearly 
shows that  this crane was never in the possession or controi of 
Foard but was in the control and custody of Barnhill, the employee 
of CERCO, a t  all times while i t  was on the construction site. 

We have carefully examined the remaining assignments of error 
relating to the admission and exclusion of evidence and find no error 
prejudicial to the defendants in any such ruling of the court. 

No error. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

STATE v. CLAFLENCE RAY RHINEHART. 

(Filed 16 June, 1966.) 

1. Criminal Law 103- 
The dismissal by the court of a count in the indictment will be treated 

as  a verdict of not guilty on that count. 

8. Criminal Law 3 1 4 3 -  
In  this jurisdiction, a defendant has the unlimited right of appeal 

from a conviction in a criminal case, and this right is a substantial 
right which may not be denied or circumscribed. G.S. 15-180. 

8. Criminal Law 3 139- 
While the trial court has discretionary power to suspend sentence in 

criminal cases upon reasonable conditions, a condition of suspension that 
defendant abandoned his appeal entered by him in another prosecution is 
an unlawful limitation upon his right to appeal and is void, and the 
judgment of suspension in the second prosecution will be stricken and the 
cause remanded for resentencing in that prosecution. 

4. Criminal Law § 139- 
The fact that a defendant is on parole a t  the time of his application for 

certiorari does liot affect his right to review by the Supreme Court, since 
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conditions of parole are  a restraint upon his liberty not shared by the 
public generally. 

5. Criminal Law 5 120-  
A defendant has a substantial right in a verdict, and while a verdict is 

not complete until accepted by the court for record, the court does not 
have a n  unrestrained discretion in accepting or rejecting a rerdict, and 
must accept a verdict which is complete and sensible. 

6. Criminal Law 5 117- 
The verdict and judgment in a criminal action should be clear and free 

from ambiguity or uncertainty. 

7. S a m e  
Where prosecutions of two defendants are consolidated for trial, the 

jury's verdict of guilty, in response to interrogation as  to whether the 
jury found the defendants or either of them guilty or not guilty, is am- 
biguous in failing to malie clear whether the jury found both defendants 
guilty or only one of them. 

A verdict of not guilty as to one charge but guilty in regard thereto 
of aiding and abetting, is not ambiguous, and is a verdict of not guilty, 
the words "guilty of aiding and abetting" are not a part of the legal 
verdict and must be treated as  surplusage. In  such instance the court 
must accept the verdict of not guilty and may not require the jury to re- 
deliberate. 

9. Criminal Law 8 1 1 8 -  
Where the jury returns a verdict of not guilty upon one count but adds 

the surplusage of guilty of aiding and abetting therein, and a verdict of 
guilty upon a second count, and the jury is erroneously required to re- 
deliberate in regard to its verdict on the first count, and then returns a 
verdict of guilty on the first count without any reference to the second 
count, i ts action cannot be construed as an acquittal upon the second 
count, since under such circumstances the rule that a rerdict which fails 
to refer to a count amounts to an acquittal upon such count is not a g  
plicable. 

10. Criminal Law 5 131- 
Where the judgment and sentence are set aside and the cause re- 

manded for proper sentence, defendant will be given credit for time served 
with full credit for any good time he has earned while serving the 
sentence. 

11. Criminal Law 147- 
Where the solicitor does not serve any countercase or exceptions to de- 

fendant's statement of case on appeal, defendant's statement becomes the 
case on appeal. G.S. 1-282. 

XICORE, J., not sitting. 

DENNY, E.J., and PLESS, J., took no part in the consideration or decision 
of this case. 
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ON certiorari from Huskins, J., February 1963 Term of HAY- 
WOOD. 

At the February 1963 Term of the Superior Court of Haywood 
County the State had an indictment against defendant Clarence 
Ray Rhinehart in three counts: The first count charged defendant 
Rhinehart on 13 December 1962 with feloniously breaking and en- 
tering a building occupied by Biltmore Dairy Farms, a corporation, 
with intent to commit larceny of the personal property therein of 
the Biltmore Dairy Farms, a corporation; the second count charged 
defendant Rhinehart on the same date with the larceny of lawful 
money of the United States of the value of $421, the property of 
Biltmore Dairy Farms, a corporation; and the third count charged 
defendant Rhinehart on the same date with feloniously receiving 
$421 of the lawful money of the United States, the property of 
Biltmore Dairy Farms, a corporation, knowing a t  the time that  the 
said money had been feloniously stolen. At the same term of the 
Superior Court of Haywood County the State had a separate in- 
dictment in three counts charging one James West with the identi- 
cal offenses charged in the indictment against defendant Rhine- 
hart. The indictments against Rhinehart and West were consolidated 
for trial. Defendants were represented by Charles McDaris and 
Frank Ferguson. Each defendant entered a plea of not guilty, and 
a jury was duly selected, sworn and empaneled to t ry the issues 
joined between the State and the defendants. 

The State's evidence in brief summary tends to show the follow- 
ing facts: On 13 December 1962 Biltmore Dairy Farms, a corpora- 
tion, owned and operated a dairy bar a t  Lake Junaluska in Hay- 
wood County, where i t  sold milk shakes and sandwiches. On that  
night between 8:30 and 8:45 p.m. defendants Rhinehart and West 
and one James Clark came to the Biltmore Dairy Bar a t  Lake 
Junaluska in Rhinehart's automobile, went in, and bought milk 
shakes, sandwiches, and cigarettes. A few minutes thereafter they 
left together in Rhinehart's automobile. Shortly after 9 p.m. the 
employees of the Biltmore Dairy Bar working in the Dairy Bar 
that night placed the money they had in a safe. The safe was locked. 
They cut off the lights, locked the doors, and left. The safe is lo- 
cated in the manager's office. When the Dairy Bar was closed and 
the doors locked, there was in the safe $580.04 in cash money of 
the United States and a large number of checks, the property of 
Biltmore Dairy Bar. 

James Clark, who was in jail waiting to be sentenced, testified 
as a witness for the State. This is a brief summary of his testimony, 
except when quoted: On 13 December 1962 he and defendant Rhine- 
hart were together all day. About :3:30 p.m. on that  day he and 
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Rhinehart in Rhinehart's automobile picked up defendant West. 
During that afternoon and the early evening of that day the three 
of them rode around in Rhinehart's automobile in Buncombe, Hay- 
wood, and Jackson Counties. About 8:30 p.m. they stopped a t  the 
Biltmore Dairy Bar a t  Lake Junaluska. The three of them went 
into this Dairy Bar and each got a sandwich and a drink and cig- 
arettes. While they were in the Dairy Bar there was a man in one 
of the back offices working with a calculating machine or some sort 
of machine, and they figured they were counting the money. One 
of them said "how easy it  would be to get the money out of there. 
. . . We discussed how much money there might be in there and 
how easy it  would be to get it." Then all three left the Dairy Bar, 
got in Rhinehart's automobile, and left. They drove around in the 
vicinity of the Dairy Bar, Clark driving the Rhinehart automobile. 
Clark testified as follows: "We had talked over who was going to 
do what. Rhinehart was to get in the phone booth and me and West 
was to go in and get the n~oney." In  circling around in the vicinity, 
they saw that  the Dairy Bar was closed with the lights out. They 
returned and parked near the Dairy Bar. Rhinehart went in the 
telephone booth. H e  and West went to the back of the Dairy Bar 
and broke in a back door. They prized or broke through other 
doors, locked or unlocked, in the Dairy Bar. After searching in a 
number of offices and drawers and desks and finding nothing, they 
finally found the safe. They were hunting for money. He found a 
piece of iron and prized and opened the safe door. He and West 
took all the contents out of the safe and carried them to the auto- 
mobile. When they arrived there, Rhinehart asked Clark how much 
money they got and he told them he had not looked. At that  time 
Rhinehart began driving his automobile and headed towardi: Ashe- 
ville. In  Asheville they hit Smathers Street, crossed Hyat t  Street on 
to Little Mountain. There they stopped and opened the bags con- 
taining the money. There was enough money to give to  each one of 
them $137 apiece. There was about ten dollars in change which they 
did not divide a t  this time. They found in the bags about $5,000 in 
checks.They took these checks and bags containing the money and 
checks, and burned them. 

Each defendant testified in his own behalf. Their testimony and 
their other evidence in brief summary tends to show the following 
facts: The defendants and James Clark about 8:30 p.m. on that 
night stopped a t  the Biltmore Dairy Bar a t  Lake Junaluska. Noth- 
ing was said there about how easy i t  would be to get the money be- 
longing to the Dairy Bar, and no plan was made to come back and 
take it. The three of them did not return later that  night to the 
Dairy Bar. West and Rhinehart were elsewhere that  night and 
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know nothing about any breaking into the Dairy Bar or the steal- 
ing of money and checks therefrom. 

The court a t  the beginning of its charge to  the jury stated in 
substance: The defendants West and Rhinehart are charged in in- 
dictments which have been consolidated for trial with breaking and 
entering the Biltmore Dairy Bar in Haywood County on the night 
of 13 December 1962, and with the larceny of $421 lawful money of 
the United States from that  establishment. They are also charged 
in the indictments with receiving stolen property, to wit, $421 law- 
ful money of the United States knowing i t  to have been stolen. 
There is no evidence in the case to  sustain the charge of receiving 
stolen property knowing i t  to  have been stolen, and those charges 
are dismissed by the court against these two defendants. The case 
will be submitted to the jury on the charges of breaking and enter- 
ing and larceny of money from the Biltmore Dairy Farms on the 
date mentioned. After the charge, and after deliberating in the jury 
room, the jury returned into open court and announced that  they 
had agreed upon their verdict. The record shows the following in 
respect to the verdict: 

"Gentlemen of the Jury, have you agreed upon your ver- 
dict in the case of State us. Jantes West and State us. Clarence 
Ray Rhinehart? 

"We have. 
"Do you find the defendants or either of them guilty or not 

guilty of Breaking and Entering and Larceny as charged in 
the respective Bills against them? 

"Guilty. 
"Is that  your verdict as to the defendant Clarence Ray  

Rhinehart? 
"Rhinehart, we found not guilty of entering, but guilty of 

receiving, aiding and abetting. 
"Mr. Foreman, let me ask you with regard to West, did you 

find the defendant, James West, in case 3595 guilty or not 
guilty of Breaking and Entering the Biltmore Dairy Farms 
Dairy Bar on the 13th day of December 1962, and as charged 
in the first count? 

"Guilty. 
"Did you find the defendant guilty or not guilty of the lar- 

ceny of the sum of something over $400.00 in money on that  
night of the property of Biltmore Dairy Farms? 

"That was guilty. 
"Is that  your verdict as to James West? 
"Yes, sir. 
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"Now, as to the defendant Clarence Ray Rhinehart, did you 
find him guilty or not guilty of Breaking and Entering the 
Biltmore Dairy Farms Dairy Bar here in Haywood County 
on the 13th day of December, 1962, as charged in the first 
count in the B ~ l l  of Indictment? 

"Not guilty of Entering, but guilty of Aiding and Abetting. 
"Now,-well, gentlemen, the Court charges you that  a per- 

son aids when being present a t  the time and place he does some 
act to render aid to  the actual perpetrator of the crime though 
he takes no direct share in its commission; and an aider and 
abettor is one who gives aid, comfort or commands, advises, 
incites or encourages another to  commit a crime and the Court 
further charges you that under the law that all who are present 
a t  the place of a crime and are either aiding, abetting or assist- 
ing, or advising in its commission or are present for such 
present of the actual perpetrator 
in person are equally guilty and the Court charges you that  if 
the State had satisfied you from the evidence in this case and 
beyond a reasonable doubt that  Clark, West and Rhinehart 
went to that Dairy Bar together on the night of December 13, 
1962, and Rhinehart got in the phone booth and pretended to 
make a phone call, but was in reality a watchman while West 
and Clark went in, the Court charges you that  if you were 
satisfied beyond a reasonable doubt that was the truth about 
it, that  then Rhinehart would be equally guilty as a principal 
and it  would be your duty to find him guilty of Breaking and 
Entering and Larceny, just as the other two, if you found the 
other two were or not. So the State cannot accept your verdict 
of not guilty as an Aider and Abettor. 

"Under the law those are the same thing and so you must 
return to the Jury Room and resume your deliberations as to 
Rhinehart and say by your verdict either he is guilty of Break- 
ing and Entering and Larceny; bearing it  in mind that  if he 
was there aiding and abetting, the law makes him equally guilty 
as a principal. 

"I don't know whether he is guilty, but you can't return a 
verdict saying he is guilty and not guilty. The Court cannot 
accept the verdict in the way you brought i t  in, so you may 
return to the jury room and consider the case as to Rhinehart. 

"The Jury returns to the Courtroom and the following pro- 
ceedings were had: 

"Gentlemen of the Jury have you agreed upon your verdict 
as to the defendant Clarence Ray  Rhinehart? 

"We have. 
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"Do you find the defendant, Clarence Ray  Rhinehart Guilty 
or not guilty of Breaking and Entering and Larceny of Bilt- 
more Dairy Bar on the 13th of December, 1962, as charged in 
the first count in the Bill of Indictment? 

"Guilty on both counts. 
"The second count charges larceny, and what is your ver- 

dict in the second count? 
"The second count is guilty. 
"Is that  your verdict so say you all? 
"Yes, sir." 

The court sentenced defendant Rhinehart to be imprisoned for 
a term of not less than five nor more than seven years. The court 
sentenced defendant West to be imprisoned for a term of not less 
than three nor more than five years. From the sentence imposed, 
defendant Rhinehart appealed to  the Supreme Court. The record 
before us does not show whether West appealed. 

The record before us shows that  a t  the February 1963 Term of 
Jackson County Superior Court, Huskins, J. ,  presiding, defendant 
Rhinehart entered a plea of guilty of breaking and entering and 
larceny, and the State took a no1 pros with leave on a count in the 
indictment charging receiving. Rhinehart was sentenced to impris- 
onment for a term of not less than four nor more than six years. 
With the consent of defendant Rhinehart and his counsel, and a t  
his request, the prison sentence as to him was suspended for five 
years upon certain conditions, one of said conditions being that  de- 
fendant Rhinehart withdraw his appeal taken with relation to the 
sentence imposed upon him a t  the February 1963 term of the Su- 
perior Court of Haywood County, and serve that  sentence. The 
record before us shows an application by defendant Rhinehart 
dated 28 February 1963 and signed by his attorney Frank D.  Fergu- 
son, Jr. ,  respectfully requesting permission to  withdraw his appeal 
to the Supreme Court in the Haywood County case and to be per- 
mitted to  commence serving that  sentence. 

Thereafter, Rhinehart filed a petition in Haywood County Su- 
perior Court for a post conviction hearing to review the constitu- 
tionality of his trial a t  the February 1963 Term of Haywood County 
Superior Court. This petition was dismissed without a hearing by 
Patton, J., on 19 July 1963 on the ground that  i t  did not comply 
with G.S. 15-217 et  seq. Rhinehart then petitioned this Court for 
certiorari. On 30 October 1963 we remanded the petition for a hear- 
ing and appointment of counsel. Patton, J., on 29 November 1963 
appointed Walter C. Clark to represent petitioner. 

The record before us also shows that  a t  the February Term 1964 
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of Haywood County Superior Court Pless, J . ,  conducted a hearing 
in the nature of a habeas corpus proceeding and post conviction 
hearing a t  the request of James E. West and Clarence R a y  Rhine- 
hart. Each was represented by a court appointed attorney. At  the 
hearing before Judge Pless these defendants requested tha t  they be 
furnished a trial transcript of the evidence and the charge of the 
court a t  the hearing before Judge Huskins a t  the February 1963 
Term of Haywood County Superior Court. The judge denied the 
request because Miss Edna Hayes, the court reporter, had died 
since the hearing and no one was able to read her stenographic 
notes. Judge Pless entered an order denying them any relief. 

Rhinehart then applied to this Court for certiorari to review 
Judge Pless's order, which we denied on 12 July 1964. 

At  some date not stated in the record defendant Rhinehart filed 
a petition for a writ of habeas corpus before Judge Craven, United 
States District Judge for the Western District of the State of 
North Carolina. Judge Craven on 24 February 1964 entered an  
order in substance as  follo~vs: It appearing to the court from the 
answer of the State of North Carolina and various documents at-  
tached thereto tha t  petitioner Rhinehart has been afforded a com- 
pletely fair and plenary hearing in the Superior Court of North 
Carolina under the North Carolina Post Conviction Hearing Act, 
and that  he was represented by court appointed counsel competent 
to put before the court Iiis contentions with respect to alleged viola- 
tions of his constitutional rights, i t  is ordered tha t  his petition be 
denied and the action dismissed. From this order Rhinehart ap- 
pealed to the United States Court of Appeals for the Fourth Cir- 
cuit. Tha t  court remanded the matter to the District Court to con- 
sider whether Rhinehart should be required to avail himself of any 
right of review by the State Supreme Court which was still avail- 
able, and if no State remedies were open, the District Court should 
review the transcript of the post conviction hearing to determine 
whether the findings of fact and conclusions of law were supported 
by the record as  a whole. Rhinehart v. State of hTorth Carolina, 
344 F. 2d 114 (30 March 1965). 

On 14 June 1963, Craven, United States District Judge, entered 
an order in substance as  follows: It is the opinion of the court that 
the suspension of the prison sentence in the Jackson County Su- 
perior Court on condition tha t  Rhinehart withdraw his appeal to 
the Supreme Court of North Carolina from the conviction and sen- 
tence a t  the February 1963 Term of Haywood County Superior 
Court is constitutionally invalid, and the court concluded tha t  de- 
fendant had unlawfully been denied his right of appeal to the Su- 
preme Court of North Carolina from the judgment and sentence 
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imposed upon him in the Haywood County Superior Court. Tha t  the 
Attorney General of North Carolina consented in open court that  
he enter an order permitting the petitioner to nunc pro tunc file his 
notice of appeal to the Supreme Court of North Carolina from a 
judgment and sentence in the Haywood County Superior Court. 
Tha t  nothing contained in the order shall be deemed a mandate by 
him to the Supreme Court of North Carolina, but is simply an au- 
thorization to him to file his appeal as if i t  had been filed in apt 
time. Jurisdiction is retained by him for the limited and sole pur- 
pose of further considering this matter in the event the Supreme 
Court of North Carolina should decide that  i t  cannot, or should 
not, entertain the appeal herein permitted. The court adjudged that  
the judgment and sentence imposed in Jackson County Superior 
Court a t  the February 1963 Term is a violation of his constitu- 
tional rights, and that  he is relieved of the burdening effect of such 
suspended sentence and that  the judgment of the Jackson County 
Superior Court is invalid and of no force and effect. 

On 9 August 1965 defendant Rhinehart filed in this Court a pe- 
tition for a writ of certiorari to  review the validity of his trial a t  
the February 1963 Term of the Superior Court of Haywood County, 
and in his petition he filed a copy of Judge Craven's order. The At-  
torney General filed an answer to Rhinehart's petition for writ of 
certiorari on 31 August 1965, in which i t  states, among other things, 
that  defendant Rhinehart began service of the prison sentence im- 
mediately after the trial in the Haywood County Superior Court 
February 1963 Term, and that  after he had served 22 months of 
this sentence he was subsequently paroled, and that  a t  the present 
time he is under the conditions of parole issued to him by the State 
of North Carolina. The reply of the Attorney General also states 
that  he joins in the request that  the Supreme Court permit the ap- 
peal in order that  the petitioner may have his full day in court 
and his right of review by the Supreme Court. On 19 October 1965 
we allowed the petition for a writ of certiorari and ordered that  his 
appeal from the judgment imposed a t  the trial in the Haywood 
County Superior Court be reviewed by this Court, and that  i t  be 
heard in its regular order a t  the Spring Term 1966. 

From the record before us i t  also appears that  shortly before or 
after we granted the certiorari that  a court reporter was found who 
was able to read and transcribe the notes of the reporter a t  the 
original trial in Haywood County who had died since the trial. 

Attorney General T .  W.  Bruton and S t a f f  Attorney Theodore C. 
Brown, Jr., for the State. 

Sanford W .  Brown for defendant appellant. 
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PARKER, C.J. The dismissal by the court of the charge in the 
third count of each indictment against Rhinehart and West of re- 
ceiving property knowing i t  to have been stolen will be treated as 
a verdict of not guilty on that  count as to defendants Rhinehart and 
West. S. v. Haddock, 254 N.C. 162, 118 S.E. 2d 411. 

I n  the instant case Rhinehart appealed to the Supreme Court. 
The week following his trial in the instant case, he appeared in the 
Superior Court of Jackson County, and entered a plea of guilty of 
breaking and entering and larceny, and was sentenced to imprison- 
ment for a term of not less than four nor more than six years. With 
the consent of Rhinehart and his counsel, and a t  his request, this 
prison sentence as to him was suspended for five years upon certain 
conditions, one of said conditions being that  Rhinehart withdraw 
his appeal from the prison sentence imposed upon him in the instant 
case a t  the February 1963 Term of Haywood County Superior 
Court, and serve that  sentence. It appears from the record before us 
that he did withdraw his appeal, and began service of the prison 
sentence imposed a t  the February 1963 Term of Haywood County. 

The law is well settled in this jurisdiction that  the trial court in 
its discretion may suspend sentences in criminal cases upon reason- 
able conditions. 1 Strong, N. C. Index, Criminal Law, § 135. I n  
criminal cases the right of appeal by a convicted defendant from 
a final judgment is unlimited in the courts of North Carolina. This 
right of appeal is a substantial right. G.S. 15-180; S. v. Hodge, 267 
N.C. 238, 147 S.E. 2d 881; S. v. Darnell, 266 N.C. 640, 146 S.E. 2d 
800; S. v. Grundler, 251 N.C. 177, 111 S.E. 2d 1 ;  S. v. Blades, 209 
N.C. 56, 182 S.E. 714. I n  S. v. Calcutt, 219 N.C. 545, 15 S.E. 2d 9, 
we held that  the execution of a sentence in a criminal action may 
not be suspended on conditions that conflict with the defendant's 
right of appeal. I n  S. v. Patton, 221 N.C. 117, 19 S.E. 2d 142, the 
Court held that  while the trial judge has discretionary power to 
change the sentence in a criminal action during the term, where i t  
appears of record that  after prayer for judgment was continued, 
with defendant's consent, upon specified terms, the court, upon 
learning of defendant's intention to appeal, struck that  judgment 
out and imposed a jail sentence, the cause will be remanded for re- 
sentence, since defendant's exercise of his right to appeal, C.S. 4650 
(now G.S. 15-180), should not prejudice him in any manner. I n  its 
opinion the Court said: "But the defendant's consent to the terms 
of the judgment did not constitute a waiver of his right of appeal 
for errors to be assigned." I n  our opinion, and we so hold, the sus- 
pension of the prison sentence in the Superior Court of Jackson 
County on the condition that  Rhinehart withdraw his appeal in the 
instant case taken a t  the February 1963 Term of Haywood County 
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Superior Court is not a reasonable condition, and is void, even 
though done a t  his request and with his consent, because his right to  
appeal in the instant case should not be denied and because i t  would 
seem that  under the circumstances Rhinehart's request and consent 
were not entirely free and voluntary. 

The Attorney General states in his reply to  Rhinehart's petition 
for a writ of certiorari, which we allowed on 19 October 1965, that  
Rhinehart, after serving 22 months of his sentence imposed a t  the 
February 1963 Term of Haywood County Superior Court, was pa- 
roled, and a t  the present time he is under the conditions of parole 
issued to him by the State of North Carolina. G. S. 148-61.1 pro- 
vides that  under certain circumstances the order of parole of any 
parolee can be revoked, and if revoked the parolee shall thereafter 
be returned to the penal institution having custodial jurisdiction 
over him. The conditions of parole are a restraint on Rhinehart's 
liberty not shared by the public generally. He  is still under the 
supervision of the parole authorities and subject to be remanded to 
prison if he fails to perform or violates the conditions of the parole. 
The fact that  Rhinehart is on parole does not under the particular 
facts of this case, and particularly as we have issued a certiorari to 
review the validity of his trial in the instant case, prevent a review 
here by us of the validity of his trial a t  the February 1963 Term of 
Haywood County Superior Court. S. v .  Mathis, 109 N.C. 815, 13 
S.E. 917, is factually distinguishable. I n  that  case defendant was 
convicted of the crime of murder and there was a judgment of death 
against him, from which he appealed to the Supreme Court. Pend- 
ing the appeal and before i t  was reached in its order to be heard 
and determined, the Governor commuted his sentence of death to 
life imprisonment. The defendant accepted the commutation and 
began his sentence of imprisonment. When his appeal was called 
in its order to be heard, the prisoner exhibited before the Court the 
order of commutation of his sentence signed by the Governor, signi- 
fied his acceptance of the same, and prayed that  the Court permit 
him to abandon his appeal. The Court permitted him to abandon 
his appeal, and his appeal was dismissed. 

when  the jury returned to the courtroom to render its verdict, 
the record shows the following as to Rhinehart: 

"Gentlemen of the Jury, have you agreed upon your verdict 
in the case of State us. James West and State us. Clarence Ray 
Rhinehart? 

"We have. 
"Do you find the defendants or either of them guilty or not 
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guilty of Breaking and Entering and Larceny as charged in 
the respective Bills against them? 

"Guilty. 
"Is that  your verdict as to the defendant Clarence Ray  

Rhinehart? 
"Rhinehart, we found not guilty of entering, but guilty of 

receiving, aiding and abetting. 
+ * * 

"Now, as to the defendant Clarence Ray Rhinehart, did 
you find him guilty or not guilty of Breaking and Entering the 
Biltmore Dairy Farms Dairy Bar here in Haywood County on 
the 13th day of December, 1962, as charged in the first count 
in the Bill of Indictment? 

"Not guilty of Entering, but guilty of Aiding and Abetting." 

Defendant assigns as error that  the court committed error in 
not receiving the verdict as to Rhinehart, "Rhinehart, we found not 
guilty of entering, but guilty of receiving, aiding and abetting." De- 
fendant contends this was a verdict that Rhinehart was not guilty 
of a felonious breaking and entry and not guilty of larceny as 
charged in the indictment. Defendant further assigns as error that 
the court further erred in then recharging the jury and in receiving 
a verdict that  Rhinehart was guilty of a felonious breaking and 
entry and guilty of larceny as charged in the indictment. 

A verdict is a substantial right. S. v. Gatlin, 241 N.C. 175, 84 
S.E. 2d 880. But i t  is not complete until i t  is accepted by the court 
for record. S. v. Gatlin, supra; S.  v. Perry, 225 N.C. 174, 33 S.E. 2d 
869. 

Verdicts and judgments in criminal actions should be clear and 
free from ambiguity or uncertainty. The enforcement of the crim- 
inal law and the liberty of the citizen demand exactitude. S. v. Jones, 
227 N.C. 47, 40 S.E. 2d 458. 

I n  accepting or rejecting a verdict the trial judge cannot exercise 
unrestrained discretion. The trial judge should examine a verdict 
with respect to its form and substance to prevent a doubtful or in- 
sufficient verdict from becoming the record of the court, but his 
power to accept or reject the jury's finding is not absolute. 8. v. 
Perry, supra; S. v. Baxemore, 193 N.C. 336, 137 S.E. 172. 

The Court said in S. v. Perry, supra: 

"When, and only when, an incomplete, imperfect, insensible, 
or repugnant verdict or a verdict which is not responsive to the 
issues or indictment is returned, the court may decline to ac- 
cept i t  and direct the jury to retire, reconsider the matter, and 
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bring in a proper verdict. S. v. Arrington, 7 N.C. 571; S. v. Mc- 
Kay, 150 N.C. 813, 63 S.E. 1059; S. v. Bazemore, supra [I93 
N.C. 336, 137 S.E. 1721; S. v. Noland, 204 N.C. 329, 168 S.E. 
412; Queen v. DeHart, 209 N.C. 414, 184 S.E. 7." 

This was quoted with approval in 8. v. Matthews, 231 N.C. 617, 58 
S.E. 2d 625. 

When the jury returned to the courtroom, i t  stated i t  had agreed 
upon a verdict in the West and Rhinehart cases. It mas then asked: 
"Do you find the defendants or either of them guilty or not guilty 
of breaking and entering and larceny as charged in the respective 
bills against them?" The jury replied: "Guilty." This verdict did 
not have a definite meaning free from ambiguity, for the reason 
that  i t  is not clear whether the jury found both West and Rhine- 
hart guilty, or only one of them guilty. The jury was then asked: 
"Is that  your verdict as to the defendant Clarence Ray  Rhinehart?" 
The jury replied: "Rhinehart, we found not guilty of entering, but 
guilty of receiving, aiding and abetting." Then, after the jury was 
asked as to West, i t  was asked this question: "Now, as to the de- 
fendant Clarence Ray  Rhinehart, did you find him guilty or not 
guilty of breaking and entering the Biltmore Dairy Farms Dairy 
Bar here in Haywood County on the 13th day of December 1962, 
as charged in the first count in the Bill of Indictment?" The jury 
replied: '(Not guilty of entering, but guilty of Aiding and Abetting." 

Giving the above verdict as to Rhinehart a reasonable construc- 
tion, i t  clearly appears that  i t  is free from ambiguity or imperfec- 
tion, and that  the jury in terms and effect found Rhinehart not 
guilty of breaking and entering as charged in the first count of the 
indictment against him. The additional words, "but guilty of re- 
ceiving, aiding and abetting," are not a part of the legal verdict on 
the first count in the indictment, and do not leave in doubt the 
verdict of acquittal on the first count in the indictment, and will be 
treated as mere surplusage. S. v. Perry, supra. The verdict of ac- 
quittal of Rhinehart on the charge of breaking and entering as 
charged in the first count of the indictment should have been ac- 
cepted by the trial court and recorded, and the court committed 
prejudicial error in not accepting it  a,nd directing the jury to retire 
and reconsider its verdict of acquittal on the first count in the in- 
dictment. S. v. Matthews, supra, relied upon by the State, is fact- 
ually distinguishable, for the reason that  in that  case the court then 
made inquiry of the jury in the following language: "Do you find 
the defendants guilty of an assault with a deadly weapon?" To 
which the foreman of the jury replied: "Yes. Guilty of aiding and 
abetting." 
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Giving the verdict as to Rhinehart tendered by the jury before 
i t  was instructed by the judge to retire and reconsider its verdict a 
reasonable construction, i t  appears tha t  the jury did not tender a 
verdict in Rhinehart's case as to the offense of larceny charged in 
the second count of the indictment. However, when i t  returned to 
the courtroom after i t  had reconsidered its verdict as to Rhinehart, 
i t  found as its verdict that  Rhinehart was guilty of larceny as  
charged in the second count of the indictment against him, and the 
court accepted this verdict of guilty for record. It is established law 
by many of our decisions tha t  where a verdict of guilty specifically 
refers to some of the counts, but not all, i t  amounts to an acquittal 
on the counts not referred to. 1 Strong, N. C. Index, Criminal Law, 
§ 118, p. 798, where many of our cases are cited. Tha t  principle of 
law is not applicable here because the jury acquitted Rhinehart of 
the first count in the indictment. 

Many of the assignments of error in the record do not con~ply 
with the rules of this Court. However, we have examined all de- 
fendant's assignments of error as  to the evidence and as to the 
charge of the court, and none are deemed sufficiently prejudicial to 
warrant disturbing the verdict below tha t  Rhinehart is guilty on 
the second count of the indictment charging larceny. One judgment 
was entered in the instant case. 

The judgment is vacated, and the cause is remanded to the Su- 
perior Court of Haywood County to the end tha t  the court below 
may (1) strike the verdict entered tha t  Rhinehart is guilty as  
charged in the first count in the indictment, (2) record the one 
first tendered by the jury tha t  Rhinehart is not guilty as  charged 
in the first count in the indictment, and (3) pronounce judgment 
on the verdict against Rhinehart tha t  he is guilty of larceny as  
charged in the second count of the indictment charging him with 
larceny. I n  pronouncing judgment on the verdict of guilty of larceny 
as recorded, the judge will give Rhinehart full credit for all the time 
he has served on the judgment in this case, with full credit for any 
good time tha t  he has earned while serving the sentence. 

This is a pauper appeal. However, i t  appears tha t  Rhinehart is 
represented by a lawyer employed by himself, because there is 
nothing in the record to indicate tha t  his present counsel of record 
was assigned by the court to represent him. Defendant's statenlent 
of his case on appeal was prepared by his attorney and service of 
i t  was accepted by the State solicitor. There is nothing to indicate 
that  the solicitor served any countercase or exceptions to defend- 
ant's statement of case on appeal. Therefore, defendant's statement 
of case on appeal became the case on appeal. G.S. 1-282. Parts of 
the case on appeal are referred to in the index as appearing on cer- 
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tain pages of the case on appeal. No such pages are in the case on 
appeal. I n  justice to the learned judge who tried this case, there is 
nothing to indicate that  he ever saw the case on appeal. 

Error and remanded. 

MOORE, J., not sitting. 

DENNY, E.J., and PLESS, J., took no part in the consideration 
or decision of this case. 

DR. S. J. POTTS, PLAINTIFF, V. JAMES E. HOWSER, T/A HOWSER BOAT 
COMPANY, DEFENDANT AND JACK R. HARRIS, ADDITIONAL DDEFENDANT. 

(Filed 16 June, 1966.) 

1. Courts § 6- 
Upon appeal to the Superior Court from orders of the clerk relating 

to motions for judgment by default and inquiry, to strike allegations 
from a pleading and for the joinder of an additional party defendant, the 
jurisdiction of the Superior Court is not derivative, and the Superior 
Court has jurisdiction to determine the motions de novo, since the clerk 
is but a part of the Superior Court. 

2. Judgments  § 13; Admiralty- 
In  an action for damages arising out of a boat collision on a lake, de- 

fendant's filing of a petition in admiralty seeking a limitation of lia- 
bility (46 U.S.C.A., Ch. 8, $ 183 et seq.) is not a motion within the pur- 
view of G.S. 1-125, and does not preclude the clerk from entering a judg- 
ment by default and inquiry under G.S. 1-212 for failure of defendant to 
answer or demur within the time limited. In this case the petition in ad- 
miralty for limitation of liability and for order restraining further pro- 
ceedings in the State court was denied, and petitioner's appeal therefrom 
was not perfected. 

3. Judgments  !j 13- 
Motion for extension of time in which to demur or  plead is not a motion 

required by statute to be made prior to the filing of answer within the 
purview of G.S. 1-123, and upon denying such motion the clerk is autho- 
rized to enter judgment by default for failure of defendant to demur or 
answer within the time limited, G.S. 1-212. 

4. Judgments  15; Part ies  8 4- 
Where defendant, after judgment by default and inquiry has been prop- 

erly entered against him, files answer requesting the joinder of an addi- 
tional party defendant for contribution, the order of the clerk joining the 
additional defendant is properly stricken by the clerk, the joinder of the 
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additional party defendant being inappropriate after the entry of the 
default judgment. 

5. Judgments 9 15; Bill of Discovery 9 2- 
After judgment by default and inquiry has been properly entered against 

defendant, who thereafter files answer and requests an  adverse examina- 
tion of p la in t3  relating to plaintiff's prior injuries as  affecting the issue 
of damages, the clerk properly strikes his previous order requiring the 
adverse examination of plaintiff, since, defendant's tardy answer having 
been stricken, he cannot be held to hare  filed answer, and therefore does 
not come within the purview of G.S. 1-568 et  seq. His right to such exam- 
ination upon the hearing of the issue of damages upon the inquiry is not 
presented. 

6. Judgments  § 15- 
Where judgment by default and inquiry is properly entered, the Superior 

Court bas inherent power in the exercise of its discretion to grant upon 
the inquiry on the amount of damages defendant's application for an  order 
requiring plaintiff to submit to an examination by a medical expert to ob- 
tain evidence as  to the extent of plaintiff's injuries. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 

APPEAL by original defendant from McLaughlin, J., 12 April 1965 
Session of ALEXANDER. Docketed and argued as Case No. 463 Fall 
Term 1965, and docketed as Case No. 445 Spring Term 1966. 

Civil action to recover $275,000 damages for personal injuries 
and $422 for damage to a boat. 

Plaintiff alleges in brief summary tha t  about 7:15 p.m. on 11 
April 1962 he was in his 16-foot mahogany custom-built fishing 
boat fishing. At the time his boat was stationary on the waters of 
Oxford Lake, also known as Lake Hickory, in Alexander County. 
He  had lights on the front and rear of his boat, and also a utility 
light on the boat which was flashing a red light on and off. At  the 
same time James E. Howser, trading as Howser Boat Company, was 
operating an  Owens cabin cruiser boat owned by him on the waters 
of the same lake. When Howser's cabin cruiser boat was headed di- 
rectly in the direction of plaintiff's fishing boat, Howser left the 
helm of his boat and began to work on or adjust the generator of 
his boat, and by reason of Howser's negligence, which is alleged 
in the complaint with particularity, Homer 's  boat collided with 
plaintiff's boat, proximately causing personal injuries to plaintiff 
and damage to his boat. Summons and a verified copy of the com- 
plaint ve re  duly served on Howser. 

On 21 hIay 1963 Howser filed an "In Admiralty Petition" in 
the United States District Court for the Western District of North 
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Carolina and an ad interim stipulation with surety seeking a limi- 
tation of liability, in accordance with the provisions of 46 U.S.C.A., 
Ch. 8, § 183 et scq., and requesting the court to issue an injunction 
restraining the prosecution of all suits and actions and proceedings 
already begun to recover for damages sustained because of the 
collision of boats alleged in the complaint. On 23 May 1963 Wilson 
Warlick, United States District Judge, issued an order stating in 
substance: It is not agreeable to the court to assume the action and 
sign an order restraining further prosecutions of any actions that  
might be instituted by parties in interest, unless and until i t  is 
shown to the court that  the facts as stated in Howser's petition bring 
this petition into the realm of admiralty as recognized by the Fed- 
eral Statutes; the court offers to counsel presenting the petition an 
order giving notice to anyone interested to  appear before the court, 
within a stated time, to show cause, but refuses to  sign an order 
restraining unknown parties based on the petition, particularly since 
i t  appears that  a prior action is now pending in the Superior Court 
of Alexander County about this same controversy. To  the court's 
failure to sign the order requested, petitioner gave notice of appeal 
to the Federal Court of Appeals. Counsel for defendant Howser 
states in his brief, "Said appeal was never perfected." On page 3 of 
the record i t  is stated: "It is further stipulated that  after hearing, 
his Honor, Wilson Warlick, United States District Judge for the 
Western District of North Carolina, on February 28, 1964 granted 
the motion to dismiss the limitation proceedings in the United States 
District Court instituted by the defendant, for lack of jurisdiction." 

On 22 May 1963 defendant Howser filed in the Superior Court 
of Alexander County a motion that  he be allowed not to file answer 
or other pleadings until 30 days after a final determination of the 
"In Admiralty Petition" filed by him in the United States District 
Court for the Western District of North Carolina. On 26 September 
1963 the clerk of the Superior Court of Alexander County denied 
this motion. On 1 October 1963 defendant Howser excepted to the 
clerk's order denying his motion, and appealed to  the Superior Court 
of Alexander County. 

On the same day, 26 September 1963, the clerk of the Superior 
Court of Alexander County entered an order in substance as fol- 
lows: It appearing to the court that  summons and complaint in the 
case of Dr. S. J. Potts v. James E. Howser, t/a Howser Boat Com- 
pany, were issued on 12 April 1963, were served upon the defendant 
by the sheriff of Mecklenburg County on 23 April 1963; and i t  fur- 
ther appearing to the court that  more than 30 days had expired 
since summons and copy of the complaint were served upon the 
defendant and that  no pleadings as allowed by law have been filed 
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by  the defendant; and it further appearing to the court tha t  mo- 
tion of the defendant for an extension of time to file answer which 
goes beyond the jurisdiction and authority of the court has been 
denied by an  order entered in this cause; i t  is now, therefore, on 
motion of plaintiff adjudged that  judgment by default be entered 
in  said cause, and tha t  said cause be transferred to  the civil issue 
docket to the end tha t  an issue of inquiry be presented to the court 
and a jury for its determination as to the damages to which plain- 
tiff is entitled. 

On 3 October 1963 defendant Howser filed a motion in the Su- 
perior Court of Alexander County praying tha t  the judgment by 
default and inquiry signed by the clerk of the Superior Court of 
Alexander County on 26 September 1963 be declared null and void. 
There is nothing in the record to indicate that  the clerk passed on 
this motion. 

On 23 October 1963 defendant Howser filed in the Superior 
Court of Alexander County an answer denying tha t  he was guilty 
of any negligence in respect to the collision as alleged in the com- 
plaint. As a first further answer and defense defendant alleged tha t  
if the jury should find tha t  he was negligent in any manner that  
plaintiff was also negligent in certain particulars alleged in his first 
further answer, and that  this constituted contributory negligence 
on plaintiff's part  and bars any recovery by plaintiff in this action. 
For  a sccond further answer, defense and cross-action defendant 
avers that  Jack R. Harris was in the boat a t  the time of the colli- 
sion, that  defendant observed that  the water pump of his engine 
was not working properly, that  he asked Harris to operate the boat 
while defendant adjusted the grease cups in the water pump, and 
t h a t  if the jury should find that he was negligent then Harris was 
also guilty of negligence in the operation of the boat in the manner 
specified in his second further answer, defense and cross-action, 
and that  such negligence combined and concurred with his negli- 
gence in producing any injury or damage which plaintiff may have 
sustained, and he asks tha t  Harris be brought in under G.S. 1-240 
as  an additional party defendant. On 23 October 1963 the clerk 
of the Superior Court of Alexander County issued an order making 
Harris a party defendant in the action and ordering tha t  a copy of 
the summons, the complaint, and the answer of defendant Howser 
be served upon him, and that  Harris be allowed 30 days after such 
service within which to  plead. 

On 30 October 1963 plaintiff filed a motion in the case praying 
tha t  the purported answer filed by defendant Howser on 23 October 
1963 be expunged of record, and tha t  the Superior Court of Alex- 
ander County a t  the March 1964 Session conduct an inquiry as to 
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the amount of damages the plaintiff is entitled to recover of de- 
fendant. 

On 20 November 1963 Jack R .  Harris filed a motion in the Su- 
perior Court of Alexander County alleging in substance: That  the 
order of the court on 23 October 1963 making him a party to the 
action was improperly entered in that  there existed a t  the time a 
judgment by default in favor of plaintiff and against the original 
defendant which was regular on its face, and that  such judgment 
bars his joinder in this action for the purpose of contribution. On 
the same date Harris, without waiving the benefit of his motion to  
vacate the order making him an additional party defendant, de- 
murred to the cross-action of defendant Howser. 

On 19 December 1963 defendant Howser filed an affidavit in the 
Superior Court of Alexander County stating in substance: Tha t  he 
desires to  examine plaintiff in respect to  his medical history, to 
examine certain persons who have known plaintiff for a long period 
of time, and to inquire as to disability payments received by him 
from the Government, and he prayed the court to issue an  order 
appointing a commissioner to conduct such examination upon writ- 
ten interrogatories, as provided by G.S. 1-568.17, and make a re- 
turn to the court. On the same date Howser presented to the court 
38 questions which he wished to ask plaintiff. On the same date the 
clerk of the Superior Court of Alexander County allowed the mo- 
tion to examine plaintiff. 

On 21 December 1963 plaintiff filed a motion in the Superior 
Court of Alexander County that  the court enter an order striking 
out its order allowing defendant Howser to examine plaintiff upon 
written interrogatories. On 11 January 1964 the clerk of the Su- 
perior Court of Alexander County issued an order striking out his 
order previously entered allowing defendant Howser to examine 
plaintiff, and decreeing his former order as of no force and effect 
whatsoever. To  this order Howser excepted and appealed to the 
Superior Court. 

By  stipulation on 13 March 1964 by attorneys for plaintiff, for 
the original defendant Howser, and for defendant Harris, the mat- 
ter came on for hearing before McLnughlin, J., Resident Judge of 
the 22nd Judicial District, on the following: 

"(1) Appeal by defendant from Order of the Clerk deny- 
ing the defendant's Motion for an Extension of Time; 

"(2) Motion to set aside Judgment by Default and In- 
quiry ; 

"(3) Motion of plaintiff to  strike purported Answer of 
defendant; 
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"(4) Motion to strike Order making Jack Harris an Ad- 
ditional Party;  

"(5) Appeal from Order striking Order to  require plain- 
tiff to appear and answer certain Interrogatories." 

All the parties appeared a t  the hearing before Judge McLaughlin, 
and Judge AIcLaughlin, after hearing the arguments of counsel for 
plaintiff, Howser, and Harris, entered an order which was dated 
12 April 1965, and is in substance as follows: (1) The order of 
the clerk of the Superior Court of Alexander County dated 26 
December 1963 denying plaintiff's motion for an extension of time 
to file an answer or other pleading to the complaint is adjudged 
correct and is affirmed (Judge &IcLaughlinls order states that  the 
order of the clerk was dated 26 December 1963; this is a manifest 
error because the record shows that  the clerk's order was dated 26 
September 1963. And further, Judge &lcLaughlinls order stated that 
i t  was plaintiff's motion; this is a manifest error, for the record 
shows that i t  was defendant Howser's motion.) ; (2) with respect to 
the plaintiff's motion to set aside the judgment by default, i t  is ad- 
judged that  such judgment was properly and duly entered, and the 
court, in its discretion, declines to set the same aside (Judge Mc- 
Laughlin's order stated that i t  was plaintiff's motion; this is a mani- 
fest error, for the record shows that  i t  was defendant Howser's mo- 
tion.); (3) the motion by plaintiff to strike the answer of the 
original defendant filed after the entry of the judgment by default 
and inquiry is allowed, and such answer is hereby stricken; (4) the 
motion of the additional defendant Harris to strike the order making 
him a party to this action is allowed; and (5) the appeal of the 
original defendant Howser from the order of the clerk striking the 
clerk's previous order requiring plaintiff to appear and answer cer- 
tain interrogatories is affirmed. 

From Judge McLaughlinls order, the original defendant Howser 
appealed to the Supreme Court. 

Jaines C .  Smathers for original defendant Howser, appellant. 
McElzoee & Hall b y  John E.  Hall for plaintiff appellee. 
Carpenter, W e b b  & Golding by  Wil l iam B. W e b b  for additional 

defendant Harris, appellee. 

PARKER, C.J. The original defendant Howser has four assign- 
ments of error. He  does not assign as error Judge hIcLaughlinls rul- 
ing that  the clerk's order dated 26 September 1963 denying his mo- 
tion for an extension of time to file answer or other responsive 
pleading to the complaint is adjudged correct, and is affirmed. I n  
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defendant Howser's brief i t  is stated: "The defendant does not 
question the right of the Clerk of the Superior Court of Alexander 
County to sign the order (R. p. 16) tlenying the motion of the de- 
fendant for an extension of time to plead which is the subject of 
paragraph #1 of Judge McLaughlinJs order (R. p. 44)." But he does 
assign as errors Judge McLaughlinJs other four rulings. 

The clerk is but a part of the Superior Court and when the mo- 
tions in the instant case were brought before the judge by stipula- 
tion of the parties to be heard, the Superior Court judge's jurisdic- 
tion is not derivative, but he has jurisdiction to hear and determine 
all these motions in controversy in the action. G.S. 1-276; Perry v. 
Bassenger, 219 N.C. 838, 15 S.E. 2d 365; 1 McIntosh, N. C. Practice 
and Procedure, 2d Ed., 8 164, p. 98. 

Defendant Howser assigns as error Judge McLaughlinJs second 
ruling which is in substance as follows: With respect to defendant 
Howser's motion to set aside the judgment by default, i t  is adjudged 
that  such judgment was duly and properly entered, and the court, 
in its discretion, declines to set the same aside. This assignment of 
error is overruled. 

I n  the instant case summons was issued on 12 April 1963, and 
served on defendant Howser on 23 April 1963. Defendant Howser 
had 30 days after the service of summons upon him to appear and 
demur or answer, or after the final determination of certain motions 
specified in the statute, or "after the find determination of any  
other motion required to be made prior to the filing of the answer," 
(Emphasis ours), or after final judgment in certain other matters 
specified in the statute which are not relevant here. Instead of de- 
murring or answering in the State court in the instant case, defend- 
ant Howser elected to  file an "In Admiralty Petition" in the United 
States District Court seeking a limitation of liability, in accordance 
with the provisions of 46 U.S.C.A., Ch. 8, 8 183 et seq., and request- 
ing the Federal court to issue an injunction restraining all proceed- 
ings in the instant case in the Superior Court of Alexander County. 
Two days following the filing of his "In Admiralty PetitionJJ in the 
Federal District Court, Judge Warlick, United States District Judge, 
refused to sign an order restraining any proceedings in the instant 
case in the State court. Defendant Howser appealed, but states in 
his brief that  he never perfected his appeal. It is stipulated that  
Judge Warlick on 28 February 1964 dismissed Howser's petition for 
lack of jurisdiction. Defendant Howser makes no contention in his 
brief that his "In Admiralty PetitionJJ filed in the United States 
District Court stayed proceedings in the State court. Defendant 
Howser's counsel states in his brief: "The writer now understands 
that  if Judge Warlick had signed the order presented to him by 
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counsel for the defendant, this would have stayed the proceedings 
in the State court." 

Defendant Howser's argument in his brief is as follows: 

"THE DEFENDAKT DOES CONTEND that,  in accordance with 
the statute, G.S. 1-125, he should have been allowed thirty (30) 
days from the signing of said order in which to file answer. The 
petition in admiralty was valid on its face. If Judge Warlick 
had signed the order presented to him, it mould have stayed the 
proceeding in the State Court (46 U.S.C.A. 185). An appeal 
was taken from the order which Judge n'arlick did sign, n-hich 
was never perfected. The plaintiff made no motion in the State 
Court for a period of several months after the time for appeal 
in the Federal Court had expired, and, having filed a motion, 
~ a l i d  when made, in the State Court, tlie defendant did not file 
an answer. 

"The defendant relies strictly upon the wording of the 
statute, G.S. 1-125. No determination of the motion of the de- 
fendant had been made until tlie very date upon which the 
Judgment by Default and Inquiry was made. 

"Of course, there is provision in the statute which provides 
that  the Clerk shall not extend the time for filing answer or 
demurrer more than once 'nor for a period of time exceeding 
twenty (20) days except by consent of the parties.' The de- 
fendant's motion was not based upon a simple extension of 
time. It was filed upon the belief of counsel for the defendant 
tha t  the petition actually stayed the proceeding in the State 
Court." 

I n  his brief on this assignment of error, defendant Howser cites no 
case or authority to sustain his argument. This contention is not 
tenable. 

I n  essence Howser's motion made on 22 M a y  1963 before the 
clerk of the Superior Court of Alexander County tha t  he be allowed 
not to file answer or other pleading until 30 days after the final de- 
termination of the "In Admiralty Petition" filed by him in the 
United States District Court is a motion for an extension of time 
in which to demur or plead in the instant case. 

G.S. 1-125 provides: "The clerk shall not extend the time for 
filing answer or demurrer more than once nor for a period of time 
exceeding twenty days except by consent of parties." The motion 
of defendant here was in essence not for the twenty-day extension, 
but for an indeterminate extension based on the petition in Federal 
Court. There has been no showing of jurisdiction in the clerk to 
allow such motion. -4 motion to strike was held to be within the 



492 IN T H E  SUPREME COURT. [267 

category of "other motions" after final determination of which 
thirty days extension is allowed by C.S. 509, now G.S. 1-125. How- 
ever, a motion to strike was required by statute to be made before 
answer or demurrer, or before an extension of time to plead is 
granted, C.S. 537, now G.S. 1-153. Iieffner v. Insurance Co., 214 
N.C. 359, 199 S.E. 293. There is no statutory requirement that  a 
motion for extension of time be made before answer. 

It seems clear that  a motion for nn extension of time in which 
to demur or plead in the instant case is not "any other motion re- 
quired to be made prior to the filing of the answer" within the intent 
and language of G.S. 1-125, for the simple reason that  there is no 
statutory requirement that  a motion for extension of time to demur 
or plead shall be made prior to the filing of the answer. 

It is true that  the clerk of the Superior Court of Alexander 
County did not deny Howser's request made on 22 May 1963, which 
was in essence a request for an extension of time in which to demur 
or plead, until 26 September 1963. However, there is no requirement 
that  the clerk should immediately sign a judgment by default and 
inquiry for failure by defendant to appear and demur or plead, 
when the time to demur or plead has expired. See King v. Rudd, 
226 N.C. 156, 37 S.E. 2d 116. When the judgment by default and 
inquiry was entered by the clerk on 26 September 1963, the time 
for defendant Howser to appear and answer or otherwise plead to  
the complaint had long expired. Howser's answer was filed on 23 
October 1963. It was proper for the clerk to enter such judgment, 
which is regular on its face. G.S. 1-212; Duplin County v. Ezzell, 
223 N.C. 531, 27 S.E. 2d 448; Morton v. Insurance Co., 255 X.C. 
360, 121 S.E. 2d 716; 3 Strong's N. C. Index, Judgments, 8 13. 

If a motion for extension of time were to  be construed to be 
"any other motion required to be made prior to the filing of the an- 
swer," G.S. 1-125 would contradict itself by allowing 30 days ex- 
tension after the clerk's determination to disallow a petition for 20 
days in which to demur or plead. 

Defendant Howser assigns as errors the third and fourth rulings 
by Judge McLaughlin in his order. Judge McLaughlin's third ruling 
is as follows: "The AIotion of the plaintiff to strike the Answer 
of the original defendant filed after the entry of the Judgment by 
Default is allowed and such Answer be and the same hereby is 
stricken." Judge McLaughlin's fourth ruling is as follows: "The 
PIIotion of the additional defendant Jack R. Harris to strike the 
Order making him a party to this action be and the same hereby is 
allowed." Each of these assignments of error is overruled. 

The judgment by default and inquiry in the instant case was 
entered on 26 September 1963, before defendant Howser filed an  
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answer on 23 October 1963, and is valid on its face, and defendant 
Howser is not entitled to have i t  declared null and void or set aside. 
Under such circumstances, defendant Howser is not entitled to bring 
in Harris as a party defendant after default judgment has been 
entered against him (Howser). Denny v. Coleman, 245 N.C. 90, 95 
S.E. 2d 352. Consequently, Judge McLaughlin properly allowed the 
motion of the additional defendant Harris to strike the order mak- 
ing him a party. 

Defendant Howser's last assignment of error is to the fifth ruling 
in Judge McLaughlin's order, which reads as follows: "The Appeal 
of the original defendant from the Order of the Clerk striking the 
Clerk's previous Order requiring the plaintiff to appear and answer 
certain Interrogatories is affirmed." This assignment of error is over- 
ruled. 

The judgment by default and inquiry here was entered on 26 
September 1963. On 3 October 1963 defendant Howser filed a mo- 
tion in the Superior Court praying that the judgment by default and 
inquiry be declared null and void. The clerk did not pass on this 
motion. Defendant Howser on 23 October 1963 filed an answer. 
Judge McLaughlin held this judgment by default and inquiry was 
properly entered and in his discretion refused to set i t  aside. We have 
held as stated above that Judge McLaughlin's ruling is correct. 

On 19 December 1963 defendant Howser filed an affidavit in 
the Superior Court of Alexander County stating in substance: That  
he desires to examine plaintiff in respect to his medical history, and 
to examine certain persons who have known plaintiff for a long 
period of time, and to inquire as to disability payments received by 
him from the Government, and he prayed the court to issue an order 
appointing a commissioner to conduct such examination upon writ- 
ten interrogatories, as provided by G.S. 1-568.17, and make a re- 
turn to the court. On the same date Howser presented to the court 
38 questions which he wished to ask the plaintiff. These interroga- 
tories in substance request answers from plaintiff in respect to the 
dates and places where he has lived; the colleges he has attended; 
the states in which he has been licensed to practice dentistry; how 
many times he has been married, with the names of his former wives 
and their present addresses, if known; was he ever a member of the 
armed services and, if so, questions in respect thereto; does he have 
any disability as a result of any service in the armed forces and, if 
so, the nature of i t ;  does he receive a monthly payment from the 
Government and, if so, the details in respect to it, and as to whether 
he has been examined by doctors in respect to any right he has, if 
any, to receive payment from the Government and, if so, the names 
of all such doctors; has he been a patient in a veterans hospital; 
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the names and addresses of all doctors who have examined him; 
has he had arthritis prior to  April 1962; and other questions in re- 
spect to his physical condition, and many other questions of a 
similar nature. On 19 December 1963 the clerk of the Superior 
Court of Alexander County allowed the motion to examine plain- 
tiff. On 21 December 1963 plaintiff filed a motion in the Superior 
Court of Alexander County that  the court enter an order striking 
its order allowing Howser to examine plaintiff upon written in- 
terrogatories. On 11 January 1964 the clerk of the Superior Court 
of Alexander County issued an order striking his order previously 
entered allowing defendant Howser to examine plaintiff, and de- 
creed his former order as of no force and effect whatsoever. To this 
later order Howser excepted and appealed to the Superior Court. 
Defendant Howser in his brief does not contend the clerk could not 
strike his order requiring plaintiff to appear and answer certain in- 
terrogatories. It seems the clerk had such power. G.S. 2-16(9); 
Russ v. Woodard, 232 N.C. 36, 59 S.E. 2d 351. 

Defendant contends in his brief that  "the defendant should be 
permitted to have the plaintiff examined, upon order of the Court, 
by competent specialists who should have the benefit, before their 
examination, of the medical history of the plaintiff. The defendant 
should not be required to sit supinely by and be slaughtered by the 
plaintiff in this action." 

G.S. 1-568.3 provides that  "an examination may be had before 
trial . . .(2) For the purpose of obtaining evidence to be used at 
the trial, or a t  any hearing incident to the trial." An examination 
for the purpose of obtaining evidence to be used a t  the trial is a 
matter of right after both the examining party and the person being 
examined have filed their pleadings. G.S. 1-568.9(c) ; Aldridge v.  
Hasty, 240 N.C. 353, 82 S.E. 2d 331. "After both the examining 
party and the party to be examined have filed their complaint, pe- 
tition, or answer, an examination is declared to be a matter of 
right." 2 McIntosh, N. C. Practice and Procedure, 2d Ed., $ 2285. 
It is true that  defendant's answer has been stricken, and that  plain- 
tiff's cause of action and right to recover a t  least nominal damages 
have been established. However, defendant is entitled to  a trial on 
inquiry before :t jury on the issue of damages. G.S. 1-212; Wilson 
v. Chandler, 238 N.C. 401, 78 S.E. 2d 155. I n  the trial of the ques- 
tion of damages, the defaulting defendmt has the right to be heard 
and participate. He  may, if he can, reduce the amount of damages 
to nominal damages. 30A Am. Jur., Judgments, $ 219. 

I n  1951 the Legislature rewrote the sections relating to  discovery 
and examination before trial. G.S. 1-568.1 through G.S. 1-568.27; 
Griners' & Shaw, Inc. v. Casualty Co., 255 N.C. 380, 121 S.E. 2d 
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572; RIcIntosh, op. cit. § 2285. Defendant Howser's answer having 
been stricken, he cannot be held to have filed answer and therefore 
does not come within the language of the statute, G.S. 1-568.1 et seq. 
However, Superior Court judges have inherent power in their dis- 
cretion to grant a defendant's application for an order requiring 
plaintiff to submit to an examination by a specialist or specialists 
to obtain evidence as to the extent of plaintiff's injury. "The ends 
of justice, and the particular facts of each case, dictate the manner 
in which the court shall exercise the power." Helton v. Stevens Co., 
254 N.C. 321, 118 S.E. 2d 791. Defendant, if he so desires, can make 
such an application in the instant case. 

Whether the Superior Court judge has power in his discretion 
to issue an order permitting defendant to examine plaintiff adversely 
with reference to matters pertinent solely to the issue of damages 
is not before us a t  this time. 

The judgment of the court below is 
Affirmed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 

E'LORENCE JEAN CLENMONS v. NATIONWIDE MUTUAL INSURANCE 
COMPANY. 

(Filed 16 June, 1966.) 

1.  Insurance 5 60- 
In regard to an owner's liability policy providing insurance in addition 

to that required by the Motor Vehicle Safety and Financial Responsibility 
Act, as  distinguished from an operator's liability policy required by that 
Act, G.S. 20-279.21, the provisions of the policy in regard to notice of claim 
or suit by an injured party are valid and enforceable, and the injured 
party who obtains judgment against the insured can have no greater 
rights against insurer than those of insured. 

2. Same-- 
Stipulation in a policy providing liability insurance in addition to that 

required by the Safety and Financial Responsibility Act, that insured 
should forward to insurer any demand, notice, summons or other process 
received by him or his representative is not ambiguous and is a reason- 
able and valid stipulation, and unless insured or his judgment creditor 
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can show compliance with this requirement, insurer is relieved of liability 
in the absence of waiver or estoppel. 

Sufficiency of the evidence to overrule nonsuit must be considered in 
the context of plaintiff's allegations. 

4. Insurance § 60- Evidence held insumcient to show waiver by in- 
surer of notice of sui t  against insured. 

Where plaintiff's evidence considered in the light most favorable to her, 
tends to show a t  most that insurer's agent was advised by telephone that 
suit by the plaintiff had been instituted and that insurer's agent made no 
comment in reply thereto, the evidence is insufficient to be submitted to 
the jury on the issue of insurer's waiver of provisions of the policy ma%- 
ing it  a condition precedent to liability that insured should immediately 
forward any demand, notice, summons or other process received by in- 
sured or his representative in regard to the institution of the action 
against insured by the injured third party, mere knowledge by insurer of 
the fact that process had been served upon insured not amounting, in it- 
self, to a waiver or estoppel of the policy requirement. 

8. Waiver § 2- 
Waiver is an intentional surrender of an existing right or privilege on 

the part of a party having knowledge of such right or privilege. 

MOORE, J., not sitting. 

APPEAL by defendant from Mallard, J., December 1965 Session 
of BRUNSWICK. 

Plaintiff instituted this civil action October 28, 1964, to recover 
from Nationwide Mutual Insurance Company (Nationwide) the 
sum of $5,000.00, together with interest on $7,000.00 from September 
25, 1964, and court costs, being a portion of a judgment for 
$12,000.00 and costs she obtained against Ruby B. King a t  August 
1964 Session of Brunswick Superior Court. 

The judgment on which plaintiff bases this action was before 
this Court in Clemmons v. King, 265 N.C. 199, 143 S.E. 2d 83, in 
connection with appeals relating to Mrs. King's cross action against 
Myrtle Clemmons Strickland, additional defendant, for contribu- 
tion. The litigation grew out of a collision that occurred February 
6, 1964, between an automobile owned by Eulene Lee and operated, 
with the permission of said owner, by Mrs. King, and an automobile 
operated by Mrs. Strickland in which plaintiff was a passenger. 

The policies of liability insurance referred to below were in full 
force a t  the time of said collision on February 6, 1964. 

Dixie Fire & Marine Insurance Company (Dixie) had issued to 
Mrs. Lee an owner's policy of liability insurance in which the car 
involved in said collision was designated the insured automobile. It 
provided coverage of $5,000.00 for bodily injury or death of one 
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person in one accident. This coverage (as required by G.S. 20- 
279.21 (b) (2 ) ) ,  in addition to protecting the liability of Mrs. Lee, 
protected the liability of any other person operating the insured 
automobile with Mrs. Lee's express or implied permission. Dixie 
admitted its policy covered Mrs. King's liability (established by 
judgment) resulting from said collision and paid $5,000.00 to plain- 
tiff, which was credited on said judgment. 

Nationwide had issued to Mrs. King an owner's policy of lia- 
bility insurance in which a car owned by Mrs. King, not involved in 
said collision, was designated the insured automobile. It provided 
coverage of $5,000.00 for bodily injury or death of one person in 
one accident. I t s  coverage, in addition to protecting the liability of 
Mrs. King while operating her own car, the insured automobile, pro- 
tected liability incurred by her in her operation of a "non-owned" 
automobile. Under the caption, "Other Insurance," this policy, in 
pertinent part, provided: ". . . the insurance with respect to a 
. . . non-owned automobile shall be excess insurance over any 
other valid and collectible insurance." 

Nationwide's policy, under the caption, "3. Notice," in pertinent 
part, provided: "If claim is made or suit is brought against the In- 
sured, he shall immediately forward to the Company every demand, 
notice, summons or other process received by him or his representa- 
tive." 

Nationwide's policy, under the caption, "6. Action Against Com- 
pany," in part, provided: "No action shall lie against the Company 
unless, as a condition precedent thereto, the Insured shall have fully 
complied with all the terms of this policy . . ." 

The complaint alleged "the said Ruby B. King has fully com- 
plied with all of the terms of the said policy . . ." 

Answering, Nationwide alleged, in brief summary, (1) that  the 
insurance provided by its policy was "excess insurance," and (2) 
that Mrs. King failed to forward to i t  "any demand, notice, sum- 
mons, or other process received by her or her representative," 
thereby failing to comply with a condition precedent to Nation- 
wide's liability under its policy. 

At trial, pursuant to stipulation, the complaint was amended 
by adding to paragraph 8 thereof the following: "If the Court should 
find that the said Ruby B. King failed to comply with that  term of 
the insurance contract allegedly requiring the said Ruby B. King 
to 'forward to the company every demand, notice or summons re- 
ceived by her or her representative' then the defendant (Nation- 
wide) waived said requirement after actual notice of the institution 
of Civil Action No. 5443 by failing and refusing to instruct the de- 
fendant (Mrs. King, defendant in said prior action) to whom or to 
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what address said papers should be delivered." The answer was 
amended so as to deny the allegations of said amendment to com- 
plaint. 

The court submitted (in accordance with stipulation) and the 
jury answered the following issues: 

"1. Did Ruby B. King comply with the terms of the insurance 
policy requiring her to notify the defendant of any suit arising under 
said policy and by forwarding to the company every demand, notice, 
summons or other process received by her or her representative? 
ANSWER: N O .  

"2. If not, did Ruby B. King notify the defendant of the insti- 
tution of Civil Action No. 4543 immediately after receiving notice 
thereof and thereafter did the defendant waive the terms of said 
policy regarding the forwarding to the defendant company of every 
demand, notice, summons or other process received by her or her 
representative? ANSWER: Yes." 

The court, based on said verdict, entered judgment "that the 
plaintiff have and recover of the defendant the sum of FIVE THOU- 
SAND AND No/100 ($5,000.00) DOLLARS, together with interest on 
the sum of Seven Thousand and no/100 ($7,000.00) Dollars from 
September 4, 1964, and for the cost of this action to be taxed by the 
Clerk." 

Defendant excepted and appealed. 

Herring, Walton,  Parker & Powell for plaintiff appellee. 
W .  G. Smith  for defendant appellant. 

BOBBITT, J. The policy issued by Nationwide to Mrs. King 
contained all provisions of an owner's policy of liability insurance 
required by G.S. 20-279.21 as proof of the financial responsibility 
required by G.S. 20-309 et seq. The distinction between an owner's 
policy of liability insurance and an operator's policy of liability in- 
surance, the required provisions of each being set forth in G.S. 20- 
279.21, is pointed out in Howell v. Indemnity Co., 237 N.C. 227, 74 
S.E. 2d 610, and Lofquist v. Insurance Co., 263 N.C. 615, 140 S.E. 
2d 12. 

In  Woodruff v. Insurance Co., 260 N.C. 723, 133 S.E. 2d 704, the 
plaintiff had obtained judgment against the party to whom the de- 
fendant had issued an owner's assigned risk policy. Defendant based 
its defense on its policyholder's failure to give it notice of the ac- 
cident as required by the policy. This Court, in opinion by Denny, 
C.J., said: "Our Financial Responsibility Act does not require an 
owner's assigned risk policy to cover any liability except that grow- 
ing out of the operation of the motor vehicle described in the policy. 
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Consequently, the coverage in the policy issued by the defendant to  
Holbrook with respect to the use of other automobiles, was in addi- 
tion to the coverage required by our Motor Vehicle Safety and Fi- 
nancial Responsibility Act. Therefore, with respect to such coverage, 
the policy makes the giving of notice a condition precedent to in- 
surer's liability." I n  this connection, see also Howell v. Indemnity 
CO., supra. 

G.S. 20-279.21(g) provides: "Any policy which grants the cov- 
erage required for a motor vehicle liability policy may also grant 
any lawful coverage in excess of or in addition to the coverage 
specified for a motor vehicle liability policy and such excess or ad- 
ditional coverage shall not be subject to the provisions of this 
article. With respect to a policy which grants such excess or addi- 
tional coverage the term 'motor vehicle liability policy' shall apply 
only to that  part of the coverage which is required by this section." 

Since Nationwide's liability, if any, is based on "coverage in ex- 
cess of or in addition to the coverage specified for a motor vehicle 
liability policy," decision herein is governed by Muncie v. Insur- 
ance Co., 253 N.C. 74, 116 S.E. 2d 474, rather than by Swain v. In- 
surance Co., 253 N.C. 120, 116 S.E. 2d 482. 

This Court has held binding and enforceable provisions requir- 
ing that an insured give notice of an accident, Muncie v. Insurance 
Co., supra, and Woodruff v. Insurance Co., supra, and requiring the 
insured's cooperation in defense of any action against him, Hender- 
son v. Insurance Co., 254 N.C. 329, 118 S.E. 2d 885. ILIoreover, the 
cited cases establish that compliance with such policy provisions 
is a condition precedent to recovery, with the burden of proof on the 
insured to show compliance, where the policy, as in this case, pro- 
vides, "No action shall lie against the Company unless, as a condi- 
tion precedent thereto, the Insured shall have fully complied with 
all the terms of this policy," or words of like import. Moreover, 
with reference to an owner's policy of insurance, unless the action 
be based on policy provisions required by G.S. 20-279.21, as in 
Swain v. Insurance Co., supra, an injured party who obtains a judg- 
ment against the insured has no greater rights against the insurer 
than those of the insured. Muncie v. Insurance Co., supra, and cases 
cited; Woodruff v. Insurance Co., supra. 

While no decision of this Court involving a policy provision, "If 
claim is made or suit is brought against the Insured, he shall im- 
mediately forward to the Company every demand, notice, summons 
or other process received by him or his representative," has come 
to our attention, decisions in other jurisdictions hold this is an un- 
ambiguous, reasonable and valid stipulation, and that, unless the 
insured or his judgment creditor can show compliance by the insured 
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with this policy requirement, the insurer is relieved of liability. 
Potter v. Great American Indemnity Co. of N. Y., 55 N.E. 2d 198 
(Mass.) ; ATevil v. Wahl, 65 S.W. 2d 123 (Mo.) ; Boyle Road & 
Bridge Co. v. American E. Ins. Co., 11 S.E. 2d 438 (S.C.) ; Donlon 
v. American Motorists Ins. Co., 147 S.W. 2d 176 (Mo.) ; reh. den., 
149 S.W. 2d 378 (Mo.) ; Sims TV, Inc. v. Fireman's Fund Insur- 
ance Company, 131 S.E. 2d 790 (Ga.) ; Wilkerson v. Maryland Cas. 
Co., 119 F. Supp. 383 (E.D. Va.) ,  aff. sub. nom. Maryland Casualty 
Co. v. Wilkerson, 210 F. 2d 245 (4 Cir.) ; De Vigil v. General Acci- 
dent Fire & Life Assurance Co., 146 F. Supp. 729 (D. Hawaii);  
Annotation, 18 A.L.R. 2d 443, 450; 7 Am. Jur. 2d, Automobile In- 
surance § 185; 45 C.J.S., Insurance $ 1047. 

As stated by Frankurn, J., in Employees Assurance Society v. 
Bush, 123 S.E. 2d 908 (Ga.):  "In order to  hold the insurer liable 
for damages under the policy, provisions of the policy place upon 
the insured the duty of complying with two conditions: first, to 
notify the company of the accident, and second, to  forward to the 
insurer every demand, notice, summons, or process received by him 
or his representative. The purpose is to inform the insurer of the 
occurrence of the two events." I n  Potter v. Great American Indem- 
nity Co. of N. Y., supra, Wilkins, J., said: "It is none the less a 
breach notwithstanding the fact that  the company received prompt 
written notice of the accident under another condition of the policy. 
These were separate and distinct undertakings by the insured. (Ci- 
tation). It is not for the plaintiff to assert that  the company may 
not have been prejudiced by failure to  receive the summons 'im- 
mediately' as stipulated." 

"An automobile liability insurer may, by waiver or estoppel, 
lose its right to defeat a recovery under a liability policy because 
of the insured's failure to comply with the policy provision as to the 
forwarding of suit papers." 7 Am. Jur. 2d, Automobile Insurance 8 
188; 45 C.J.S., Insurance § 1058; Annotation, 18 A.L.R. 2d 443, 487. 
The subject of waiver will be discussed later with specific reference 
to the facts in evidence. 

Defendant excepted to and assigns as error the denial of its mo- 
tion a t  the conclusion of all the evidence for judgment of nonsuit. 
See G.S. 1-183 ; Murray v. Wyatt, 245 N.C. 123, 128, 95 S.E. 2d 541. 
Decision with reference thereto requires consideration of the evi- 
dence in the light of the foregoing legal principles. 

Plaintiff's evidence, apart from the testimony of Ruby B. King, 
judgment debtor and Nationwide's policyholder, and of Sylvia P. 
Edwards, consists of the testimony, on adverse examination prior to 
trial, of Stanley J. Wiemer, H. F .  Snevel and William J. Martin; 
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and of the testimony, on adverse examination a t  trial, of Robert L. 
Triplett, James Edward Harrington and E. J. Sealey. 

The testimony of Mrs. Edwards, a court reporter, related solely 
to features of the trial of the prior action, including identification 
of the attorneys who appeared therein. 

The adverse examination of Wiemer, Resident Vice President 
of Nationwide, was exploratory in nature and resulted in no perti- 
nent discovery. Hence, no further reference will be made to TVie- 
mer's testimony. The testimony elicited on the other adverse exam- 
inations is summarized, except when quoted, as set out below. 

After notice of the collision of February 6, 1964, investigation 
thereof was assigned by Nationwide to Sealey, its District Office 
Manager in Wilmington. On or about February 13, 1964, Sealey as- 
signed the investigation to M. E. Gooch and Associates (Gooch), in- 
dependent claims adjusters of Wilmington. Triplett, Claims Man- 
ager for Gooch, assigned the field investigation to Harrington, an 
employee of Gooch. Statements were obtained (recorded in Har- 
rington's phraseology and handwriting) from Florence Jean Clem- 
mons, Myrtle Clemmons Strickland, Eulene Lee, Rufus Vonnie 
King, Ruby Blanton King and Jimmy Lee ;\laggard. 

Triplett's initial report dated February 25, 1964, advised Na- 
tionwide that Mrs. Clemmons "had sustained very minor injuries" 
and, based on Gooch's evaluation of the claim, stated: "Her in- 
juries are such that  settlement certainly can be made within the 
initial or primary coverage and we should not be involved, and 
therefore we are not suggesting a B I  reserve." (Note: "BI" is the 
abbreviation for Bodily Injury.) 

Gooch's said report also advised Nationwide that  Mr. Ray 
Walton was representing Mrs. Clemmons. The report contained the 
following: "Your insured and her family, which were the occupants 
of the insured unit a t  the time, are represented by Attorney Bunn 
Frink of Southport, North Carolina." 

Gooch closed its investigation on February 28, 1964. Thereafter, 
on March 2, 1964, Triplett sent to Nationwide a hospital bill re- 
lating to Mrs. King's injuries, and on March 20, 1964, a medical re- 
port relating to Mrs. Strickland's injuries. The Gooch reports were 
filed with Martin, a claims examiner for Sationwide in Raleigh. 
Until a suit is instituted, a "claims examiner" or "division claims 
manager" has supervision of claims. 

Snevel was an assistant claims attorney. On the day of the trial 
of the plaintiff's action against Mrs. King and Mrs. Lee, and a short 
time prior to the commencement thereof, Mr. Frink advised the 
Raleigh office of Nationwide of the pending action and of the im- 
minent trial thereof. Prior to receiving information of Mr. Frink's 
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said message, Snevel had heard nothing of the suit or of the "open 
claim," the file with reference to the "open claim" being under the 
supervision of (claims examiner) Martin. 

According to Snevel, Nationwide had no regularly retained coun- 
sel a t  Southport. It retained counsel to defend actions against its 
insureds on a case by case basis. Sometimes i t  had "hired" Mr. 
Frink, sometimes Mr. Smith (counsel for Nationwide in the present 
action) and sometimes other counsel to represent its insureds in 
Brunswick County. 

Evidence admitted over defendant's objection tended to show 
Mr. Joshua S. James, a Wilmington attorney, and Mr. Frink, a 
Southport attorney, had represented and defended Mrs. King and 
Mrs. Lee a t  August 1964 Session a t  the trial of plaintiff's said prior 
action. Questions were asked, and exhibits were offered and later 
stricken, the general purport of which was to leave the impression 
that Mr. Frink or Mr. James or both were retained by Nationwide 
to represent Mrs. King in said action and represented her pursuant 
to employment by Nationwide. However, no legitimate inference 
to that effect may be drawn from any facts in evidence. Moreover, 
there is no allegation that such was the case and no suggestion in 
the court's charge that plaintiff sought to recover herein on that 
theory. 

The other evidence consisted of the testimony of Mrs. King, a 
witness for plaintiff, and of the testimony of Braxton L. Prevatte, 
defendant's agent a t  Whiteville, North Carolina, from whom Mrs. 
King purchased the Nationwide policy. Prevatte was the only wit- 
ness offered by defendant. Both testified that Mrs. King reported 
the accident to Prevatte a few days after its occurrence on February 
6, 1964. In other respects, their testimony was in conflict. 

Prevatte testified in substance: He advised Mrs. King, when she 
called him and reported the accident, that he would notify the 
Claims Department of Nationwide and they would take care of ii. 
Thereupon, he communicated the information Mrs. King had given 
him to Nationwide. Prevatte recalled no further conversation with 
Mrs. King concerning the matter. 

Since contradictions and discrepancies must be resolved in fa-  
vor of plaintiff, we must turn to and accept as true the tes1,imony 
of Mrs. King. Her testimony, summarized except when quoted, was 
as follows: Shortly after her original report of the accident, she 
telephoned Prevatte again. In  this conversation, she advised him 
she had been tried in Recorder's Court for a traffic violation and 
had been found not guilty. This (second) telephone conversation 
occurred before Mrs. Clemmons started her suit. She called Pre- 
vatte a third time, when she was "sued"-when she "got the paper." 
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Testimony of Mrs. King with reference to this (third and last) 
telephone conversation, which bears directly on the crucial question 
for decision, was as follows: "I called him (Prevatte) on that  oc- 
casion a t  his office in Whiteville. Exactly what I told him when I 
called him was that  I had been sued. He  did not say anything to 
me. I just told him that. He didn't say anything. Yes, sir, I told 
him who I was when he answered thc phone. I said this is &Irs. 
Ruby King, I have been sued by Jean Clemmons, that  is right, No, 
sir, he did not make any comment to me a t  all. I then hung up. 
Yes, sir, I knew Mr. Prevatte pretty well. As to whether or not I 
know of my own knowledge that  I was actually talking to Mr. Pre- 
vatte, I say it  sounded like his voice and I have been to his office 
several times. I don't remember approximately how long it  was af- 
ter I got the suit papers that I called and talked to someone that 
sounded like Mr. Prevatte. The best estimate I could give you is 
i t  was within a week. I took the suit papers to my lawyer. That  was 
Mr. Bunn Frink." Again: "I never did send the suit papers to my 
own insurance company, Nationwide. I have the original policy 
somewhere a t  the house." Again: "After I gave the suit papers to 
Mr. Frink, I did not call Mr. Prevatte any more after that. I did 
not call any person connected with Kationwide Insurance Company 
after I gave the suit papers to Mr. Frink or tell them I had been 
sued or had any papers, no, sir." 

Nationwide makes no contention i t  did not receive timely notice 
of the accident. On the contrary, i t  admits i t  received such notice 
and caused an investigation to be made. It contends such inrestign- 
tion indicated Mrs. King's liability, if any, for Mrs. Clemmons' in- 
juries, was within the coverage provided by Dixie's policy on Mrs. 
Lee's car. I ts  asserted ground of defense is that Mrs. King did not 
comply with the pleaded policy provision. 

All the evidence, including the testimony of Mrs. King, tends 
to show Mrs. King did not "forward to the Company every dc- 
mand, notice, summons or other process received by (her) or (her) 
representative," in plaintiff's said prior action. Indeed, her testi- 
mony is that she delivered the papers that were served on her in 
plaintiff's prior action, presumably the summons and complaint, to 
her own attorney, Rlr. Frink. Hence, the court correctly directed the 
jury to answer the first issue, "No." Nothing else appearing, this 
negative answer to the first issue defeats plaintiff's asserted riglit 
to recover herein. 

Decision as to nonsuit depends upon whether plaintiff's allega- 
tions and evidence with reference to waiver were sufficient to with- 
stand defendant's motion. Plaintiff alleged the requirement that 
Mrs. King "forward to the Company every demand, notice, s i m -  
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mons or other process received by (her) or (her) representative" 
was waived by defendant "by failing and refusing to  instruct the 
defendant (i.e., Mrs. King) to whom or to what address said papers 
should be delivered." The evidence nlust be considered in the con- 
text of plaintiff's allegations in passing upon whether i t  was sufficient 
for submission to the jury. Faison v. Trucking Co., 266 N.C. 383, 
146 S.E. 2d 450. 

It is noted that  plaintiff relies primarily on her (according to 
her testimony) third telephone conversation with Prevatte. There 
is no evidence Prevatte refused to answer any inquiry or that  he 
failed to comply with any request or that  he gave Mrs. King any 
misleading directions or instructions. Mrs. King's testimony indi- 
cated (somewhat uncertainly) that  she knew she was talking to 
Prevatte because "it sounded like his voice." Her testimony, con- 
sidered in the light most favorable to plaintiff, is to  the effect she 
advised Prevatte she had been sued and that  suit papers had been 
served on her. h'otwithstanding, she insisted that  "he (Prevatte) 
did not make any comment to  (her) a t  all." 

I n  Hospital v. Stancil, 263 N.C. 630, 139 S.E. 2d 901, distinctions 
between estoppel and waiver are pointed out by Sharp, J. Compare 
Boyle Road & Bridge Co. v. American E. Ins. Co., supra. Suffice to 
say, plaintiff's allegations relate to waiver, not to estoppel. 

Ordinarily, waiver is defined as a voluntary and intentional re- 
linquishment of a known right. I n  Hospital v. Stancil, supra, waiver 
is defined as "the intentional surrender of a known right or privi- 
lege, which surrender modifies other existing rights or privileges or 
varies the terms of a contract." I n  Fetner v. Granite Works, 251 
N.C. 296, 302, 111 S.E. 2d 324, Moore, J., in accord with 56 Am. 
Jur., Waiver $ 12, stated: "The essential elements of a waiver are: 
(1) the existence, a t  the time of the alleged waiver, of a right, ad- 
vantage or benefit; (2) the knowledge, actual or constructive, of 
the existence thereof; and (3) an intention to  relinquish such 
right, advantage or benefit." 

I n  Boyle Road & Bridge Co. v. American E. Ins. Co., supra, with 
reference to a similar policy provision, Fishburne, J., stated: "(1)n 
our opinion mere knowledge by the Insurance Company of the fact 
that  process has been served upon the insured does not of itself 
amount to a waiver or an estoppel. There must exist, in addition to 
such knowledge, where the papers have not been forwarded to the 
Insurance Company as provided in the contract, some positive act 
upon which, in connection with the knowledge, a waiver may be 
predicated. And this positive act must be known to the insured." 
In accord: Nevi1 v. Wahl, supra; De  'C7igil v. General Accident Fire 
& Life Assurance Co., supra. 
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Consideration of the evidence in the light most favorable to  
plaintiff impels the conclusion that  Prevatte's szlence, when advised 
that  Mrs. King had been sued, is insufficient to support a finding 
that Nationwide thereby knowingly and intentionally waived its 
rights under the contract provision pleaded by defendant. Defend- 
ant's motion for judgment of nonsuit should have been granted. Ac- 
cordingly, the judgment of the court below is reversed. 

Reversed. 

MOORE, J., not sitting. 

MARY PRIDGEN SHEARIN, ADMINISTRATRIX OF THE ESTATE OF JOHN JACOB 
PRIDGEN, DECEMED, v. GLOBE INDEMNITY COMPANY. 

(Filed 16 June, 1966.) 

1. Judgments  3 33- 
A judgment of involuntary nonsuit on the ground of the insufficiency of 

the evidence offered a t  that trial does not bar a subsequent action unless 
the evidence a t  the subsequent trial is substantially identical with that 
offered in the first. 

2. Insurance 3 63- 
Defense by insurer of a n  action brought by the injured third party 

against insured does not waive insurer's defense of noncorerage when in- 
surer requires insured to sign a n  agreement preserving to insured the 
right to assert the defense of noncoverage. 

3. Insurance § 5 4 -  

A garage liability policy covers any automobile owned by or in charge 
of the named insured and used in operations necessary or incidental to 
insured's business by a person operating the ~ehicle  with the permission 
of insured. 

4. Automobiles 8 4- 

Prior to 1961, a purchaser of a motor vehicle might acquire title not- 
withstanding failure of his vendor to deliver vendor's certificate of title, 
or vendee's failure to apply for a new certificate. 

6.  Sales 3 3- 
Whether title passes to the purchaser upon part payment of the pur- 

chase price depends upon the agreement between the parties as  to 
whether title should then pass or whether title should not pass until the 
performance of some condition. 
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6. Insurance § 54- Evidence held to show t h a t  prospective purchaser 
was  no t  operating vehicle i n  question wi th  permission of dealer within 
coverage of garage liability policy. 

The evidence tended to show that an automobile dealer delivered the 
vehicle in question to a prospective purchaser upon a small cash payment 
with the understanding that the purchaser would pay the balance by a 
specified time, that the purchaser subsequently made two other small pay- 
ments, that the dealer's agent then advised the purchaser to pay the bal- 
ance due by a specified date or surrender the car, that the purchaser did 
neither, and that the accident in suit occurred two days after the time set 
by the dealer for the payment of the balance of purchase price or the sur- 
render of the rehicle to the dealer. Held: Even conceding evidence suffi- 
cient to show title in the dealer a t  the time the accident occurred, the 
evidence disclosed that the prospective purchaser was not using the ve- 
hicle with the permission of the dealer a t  the time of the accident within 
the coverage of the dealer's garage liability policy, and therefore nonsuit 
was properly entered in an action by the injured third party against in- 
surer after recovery of an unsatisfied judgment against the operator of 
the vehicle. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Bundy, J., September-October 1965 
Civil Session of WILSON. 

Plaintiff instituted this civil action Xovember 21, 1963, to  re- 
cover from Globe Indemnity Company (Globe) the amount ($16,- 
666.04 with interest and costs) of a judgment she obtained a t  Jan- 
uary 1962 Civil Term of Wilson Superior Court against T.  R. Uzzell, 
Administrator of the estate of Clarence Haywood Speight, deceased. 

Plaintiff seeks to recover under a "Garage Liability Policy" is- 
sued by Globe to Boyette Auto Exchange, Inc. (Auto Exchange, 
Inc.) in which Globe agreed "(t) o pay on behalf of the insured all 
sums (not in excess of $25,000.00) which the insured shall become 
legally obligated to pay as damages because of bodily injury, sick- 
ness or disease, including death a t  any time resulting therefrom, sus- 
tained by any person, caused by accident and arising out of the 
hazards" thereinafter defined, including " ( t )he  ownership, main- 
tenance or use . . . in connection with the above defined opera- 
tions (automobile sales agency, repair shop, service station, storage 
garage or public parking place, and all operations necessary or in- 
cidental thereto) . . . of (1) any automobile owned by or in 
charge of the named insured and used principally in the above de- 
fined operations . . ." The policy, which was in full force and 
effect on May 12, 1958, provides that "the unqualified word 'in- 
sured' includes the named insured" and "(2) any person while using 
an automobile covered by this policy, and any person or organiza- 
tion legally responsible for the use thereof, provided the actual use 
of the automobile is by the named insured or with his permission." 
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Auto Exchange, Inc., was engaged in the business of buying and 
selling used cars. I ts  principal place of business was in Wilson, N. C. 

On May 12, 1958, a 1952 Chevrolet, occupied by John Jacob 
Pridgen (Pridgen), plaintiff's intestate, and Clarence Haywood 
Speight (Speight), ran off the road and overturned. Pridgen sus- 
tained serious injuries and died July 24, 1958, as a result thereof. 
Speight died May 12, 1958, the date of the wreck. 

In the prior action against the estate of Speight, in which plain- 
tiff obtained a judgment for $16,666.04 with interest and costs, the 
verdict established Speight was operating the car when the wreck 
occurred and that  Pridgen's fatal injuries were proximately caused 
by Speight's negligence. 

Plaintiff, in her complaint herein, alleged that,  on May 12, 1958, 
Auto Exchange, Inc., mas the owner of said 1952 Chevrolet; that 
Speight, a prospective purchaser, was operating it  with the permis- 
sion of Auto Exchange, Inc.; and that  Speight's liability for Prid- 
gen's injuries and death was covered by the policy issued by Globe 
to Auto Exchange, Inc. 

Answering, defendant denied plaintiff's said allegations. 
Defendant alleged, as a plea in bar, a judgment of involuntary 

nonsuit entered in a prior action against Auto Exchange, Inc., re- 
ferred to below. 

Plaintiff, by reply, alleged that  Globe made a full investigation 
of the facts surrounding the accident of May 12, 1958, and with full 
knowledge thereof did not deny coverage but assumed control of 
and, by its counsel, conducted the defense of the prior action against 
Auto Exchange, Inc.; and that  defendant is estopped thereby from 
denying coverage. 

Pertinent facts concerning prior litigation growing out of said 
accident of May 12, 1958, are stated below. 

On June 26, 1958, Pridgen instituted a civil action against Auto 
Exchange, Inc., in the Superior Court of Wilson County. Therein, 
on July 12, 1958, before filing complaint, Pridgen examined ad- 
versely T .  R. Boyette (Boyette), the president of Auto Exchange, 
Inc. After Pridgen's death on July 24, 1958, Mary H. Pridgen, the 
administratrix of Pridgen's estate, was substituted as party plain- 
tiff; and in November 1958 said administratrix filed a complaint in 
which she alleged Pridgen's injuries and death were caused by the 
actionable negligence of Speight in the operation of said Chevrolet 
on May 12, 1958, and that  she was entitled to recover damages from 
Auto Exchange, Inc., on account thereof. Auto Exchange, Inc., an- 
swered. Thereafter, the substituted plaintiff, Pridgen's administra- 
trix, examined Boyette adversely on December 1, 1959. Upon the 
trial of said action a t  March 1960 Civil Term, the court (Sharp, 
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J.), a t  the conclusion of plaintiff's evidence, entered judgment of 
involuntary nonsuit. Plaintiff gave notice of appeal. However, she 
did not perfect her appeal. The defense of said action in the name 
and behalf of Auto Exchange, Inc., was conducted by Globe through 
its attorneys. 

On May 31, 1960, said administratrix of Pridgen's estate insti- 
tuted the action (referred to above) against the estate of Speight. 
A judgment of involuntary nonsuit entered therein a t  September- 
October 1960 Civil Term of the Superior Court of Wilson County 
was reversed by this Court in Pridgen v. Uzzell, 254 N.C. 292, 118 
S.E. 2d 755. Subsequently, a t  January 1962 Civil Term, the plain- 
tiff obtained therein the judgment for $16,666.04 with interest and 
costs on which she bases the present action. The defense of said ac- 
tion in the name and behalf of the estate of Speight was conducted 
by Globe through its attorneys. 

Globe received notice of and investigated said accident of May 
12, 1958. A Non-Waiver Agreement, signed by Auto Exchange, Inc., 
provided that  Globe's investigation "shall not be considered a waiver 
of any of the conditions of the policy" or as an affirmance or denial 
of liability thereunder. Thereafter, Globe defended the action against 
Auto Exchange, Inc. 

Globe's defense of the action against the estate of Speight was 
under the original Non-Waiver Agreement of June 22, 1960, and 
Non-Waiver Agreement Supplement of April 5 ,  1961. These agree- 
ments were executed by T. R.  Uzzell, administrator of the estate of 
Clarence Haywood Speight, deceased. The original Non-Waiver 
Agreement provides specifically that  Globe reserved all rights to 
deny coverage as to Speight and that  its defense of said action was 
not a waiver of but was without prejudice to  its said rights. The 
Non-Waiver Agreement Supplement contains similar provisions in 
relation to the payment by Globe of costs taxed in the Supreme 
Court against the estate of Speight in connection with said appeal. 

Additional factual data will be set forth in the opinion. 
At  the conclusion of plaintiff's evidence, the court, allowing de- 

fendant's motion therefor, entered judgment of involuntary non- 
suit. Plaintiff excepted and appealed. 

Vernon F. Daughtridge and Narron, Holdford & Holdford for 
plaintiff appellant. 

Gardner, Connor & Lee for defendant appellee. 

BOBBITT, J. Whether the judgment of involuntary nonsuit a t  
March 1960 Civil Term in the action against Auto Exchange, Inc., 
was entered on account of the insufficiency of the evidence as to 
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ownership of the car by Auto Exchange, Inc., or operation thereof 
by Speight, or actionable negligence of Speight or that Speight was 
the agent of Auto Exchange, Inc., does not appear. Suffice to say, 
adjudication that the evidence then offered was insufficient, for un- 
disclosed reasons, to warrant submission of that case to the jury, is 
not a bar to  this action. 

Nor is there merit in plaintiff's plea that  Globe, by defending 
the action against Auto Exchange, Inc., waived its right to deny 
coverage as to Speight. Globe's policy covered the liability, if any, 
of Auto Exchange, Inc., the named insured. Globe defended the ac- 
tion against the estate of Speight under full reservation of its right 
to deny coverage as to Speight. See Insurance Co. v. Insurance Co., 
266 N.C. 430, 146 S.E. 2d 410. 

The garage liability policy issued by Globe to Auto Exchange, 
Inc., does not list or describe any specific automobile(s). It covers 
"any automobile owned by or in charge of the named insured" and 
used principally "for the purpose of an automobile sales agency, re- 
pair shop, service station, storage garage or public parking place, 
and all operations necessary or incidental thereto." A person operat- 
ing such an automobile is covered by the policy if his actual use 
thereof is with the permission of the named insured. Godwin v. Cas- 
ualty Co., 256 N.C. 730, 125 S.E. 2d 23; Luther v. Insurance Co., 
262 N.C. 716, 138 S.E. 2d 402. 

The crucial question is whether the evidence was sufficient to  
permit a jury to find that the 1952 Chevrolet involved in the acci- 
dent of hIay 12, 1958, was then owned by Auto Exchange, Inc., 
"and used principally in the above defined operations" (autornobilc 
sales agency, etc.), and that  its actual use by Speight on May 12, 
1958, was with the permission of Auto Exchange, Inc. 

Plaintiff offered in evidence the advcrse examination of C. M. 
Link, Claims Manager and Adjuster for Globe. The pertinent facts 
disclosed therein and the exhibits attached thereto are set forth in 
our preliminary statement. 

A witness for plaintiff, hIrs. Florence L. Sutton, testified in sub- 
stance, except when quoted, as follows: During 1958 she was secrc- 
tary-treasurer of Dixie Auto Finance Company (Dixie). Early in 
1958, Dixie financed for Wortle Brantley (Brantley) a 1952 Chev- 
rolet Brantley had purchased from Auto Exchange, Inc. Brantley's 
note to Dixie was endorsed by Boyette, individually. The title cer- 
tificate in Dixie's possession showed the 1952 Chevrolet was reg- 
istered in the Department of Motor Vehicles in the name of Brantley 
and that Dixie had a lien thereon executed by Brantley. Brantley 
was unable to make the payments and requested Dixie "to repossess 
the car." Brantley did not execute an assignment of his title or "sign 



510 IN T H E  SUPREME COURT. 1267 

any sort of consent for surrender of the car." Dixie's lien thereon 
was not foreclosed. Boyette "wholesaled this car" with Dixie. Boy- 
ette signed a "wholesale note" to Dixie against this particular car 
"approximately April of 1958" and paid Dixie the balance on the 
Brantley note. Mrs. Sutton testified: "The vehicles that  mere whole- 
saled by T. R.  Boyette were the vehicles of Boyette Auto Exchange, 
Inc." I n  April 1958, Boyette, in a telephone conversation, told her 
"he had made a sale or disposition of that automobile," and asked 
her to finance the car for Speight. Dixie refused to do so. Boyette 
paid off the "wholesale note" in June 1958, a t  which time the title 
certificate issued to Brantley was delivered to him. 

An unsigned accident report dated May , 1958, plaintiff's 
Trial Exhibit No. 11, identified "Boyette Auto Exchange" as the 
policyholder; and under the heading, "Insured Automobile," the 
following appears: "Owner's name if not owned by Policyholder: 
Clarence Haywood Speight." 

The foregoing is a summary of plaintiff's admitted evidence. It 
must be considered in the light of the fact that "(p)rior to 1961 a 
purchaser of a motor vehicle acquired title notwithstanding the 
failure of his vendor to deliver vendor's certificate of title or vendee's 
failure to apply for a new certificate." Credit Co. v. Norwood, 257 
N.C. 87, 90, 125 S.E. 2d 369, and cases cited. 

The admitted evidence tends to show Auto Exchange, Inc., had 
sold the 1952 Chevrolet to Speight prior to May 12, 1958. Hence, 
i t  was not sufficient to withstand defendant's motion for judgment 
of nonsuit. 

Plaintiff offered in evidence the adverse examinations of Boyette 
taken July 12, 1958, and December 1, 1959, in the prior action 
against Auto Exchange, Inc. Defendant's objections thereto were 
sustained. Plaintiff contends the admitted and excluded evidence 
was sufficient to withstand defendant's motion for nonsuit. 

The testimony of Boyette on said adverse examinations related 
to the ownership of the 1952 Chevrolet on May 12, 1958, and to the 
circumstances with reference to  Speight's possession and use thereof. 
Plaintiff contends this testimony was competent because Auto Ex- 
change, Inc., was defended in said action by Globe, and Globe's a t -  
torneys were present and cross-examined Boyette. Defendant con- 
tends this testimony was incompetent and properly excluded. Suffice 
to say, a serious question exists as to the competency of this evi- 
dence; and authority bearing directly on the question was not cited 
in the briefs nor discovered by our research. Under these circum- 
stances, we deem it  appropriate to consider whether this testimony, 
if competent, would suffice to require subn~ission to the jury. 
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On said adverse examinations, Boyette testified in substance, ex- 
cept when quoted, as follows: 

Auto Exchange, Inc., obtained possession of the 1952 Chevrolet 
from Dixie. It borrored the moncy from Dixie "on this car" to pay 
off Brantley's debt. Dixie continued to hold the (Brantley's) title 
certificate as collateral. 

I n  April 1958, Boyette saw Speight about buying a car. He  had 
been advised that Speight could buy a car and pay cash. Later, 
Speight came to the place of business of Auto Exchange, Inc. He 
advised Boyette he knew the 1952 Chevrolet, and the former owner 
thereof, and "took the car and tried it out a little bit." Speight said 
"he would like to have the car." They agreed on a price of $495.00 
cash. Speiglit made a deposit of $40.00 or $45.00. He  asked Boyette 
"if i t  was all right for him to drive the car," saying "he knew he 
would have his money in a few days." (Note: This transaction oc- 
curred on or about April 18, 1958, and from then until the wreck on 
May 12, 1958, Speight had the car.) 

When Speight came back the following Saturday, he told Boy- 
ette "he didn't have the money and expected to get i t  in a day or 
two." At that time he made another payment of $20.00 on the car. 
The following Saturday Speight returned, haw Boyette's brother, 
and "didn't say anything but just told him he wanted to pay (Boy- 
ette) $20.00." When advised of this visit and $20.00 payment, Boy- 
ette stated to his brother: "Well, George, we have got to get that 
thing straight; he has got to pay for the automobile or we have got 
to bring it in." On the following Wednesday or Thursday, Boyette 
went to see Speight. Aleanwhile, Boyette had learned that  Speight's 
driver's license had been revoked. Boyette saw Speight a t  his home 
a t  Lamm's Crossroads. Boyette testified: " ( H ) e  was fixing to leave 
in his car." Again: "I talked to hiin and told him that  we had to get 
i t  straightened out, that i t  had to be straightened out, 'You will have 
to bring the car around or you will have to pay for it,' and he as- 
sured me that he could straighten it  out the follou4ng Saturday." 
Boyette testified he did not take possesdion of the 1952 Chevrolet on 
this occasion because he "didn't have a driver to drive the car." On 
Saturday, Speight did not bring thc car around or pay for it. Boy- 
ette and his brother planned to go get it on Monday, May 12, 1958, 
the day of the wreck. 

While there is ample evidence to support a finding that  the 
1952 Chevrolet was sold by Auto Exchange, Inc., to Speight under 
an indefinite credit arrangement, thc admitted and excluded evi- 
dence, when taken in the light most favorable to plaintiff, does not 
compel this conclusion. "The effect of a part payment with respect to 
the transfer of title depends primarily on the terms of the contract and 
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the intention of the parties, and also whether, as between the parties, 
anything still remains to be done with reference to the subject matter 
of the sale." 77 C.J.S., Sales 5 266(b). "Property may be delivered 
with the understanding that  title thereto shall not pass until the 
performance of some condition, and such understanding or intention 
is given effect as between the parties." 46 Am. Jur., Sales 433, p. 
603. With reference to cash sales, see Wilson v. Finance Co., 239 
N.C. 349, 79 S.E. 2d 908, and decisions and authorities cited. 

If Auto Exchange, Inc., was the owner of the 1952 Chevrolet on 
May 12, 1958, the view most favorable to plaintiff, we are con- 
fronted with this question: Was Speight, a t  the time of the wreck 
on May 12, 1958, actually using the 1952 Chevrolet with the permis- 
sion of Auto Exchange, Inc.? If not, the liability of Speight for the 
operation thereof was not covered by the policy issued by Globe. 

Boyette's ultimatum to Speight was that, not later than Satur- 
day, May 10, 1958, Speight was to either pay for the car or deliver 
i t  to the place of business of Auto Exchange, Inc. Speight failed to 
do either. 

The burden of showing that  the actual use of the car by Speight 
on May 12, 1958, was with the permission of Auto Exchange, Inc., 
was on plaintiff. I n  Hawley v. Insurance Co., 257 N.C. 381, 126 S.E. 
2d 161, the policy definition of "insul.edU included any person using 
the described motor vehicle, "provided the actual use of the auto- 
mobile is by the named insured . . . or with the permission" of 
the named insured. Concluding a full discussion, Moore, J., for 
this Court, said: "Furthermore, the policy in the instant case uses 
the term 'actual use' in reference to permission granted. I n  our 
opinion this term confines the coverage to situations where the use 
made of the vehicle a t  the time of the accident is within the scope 
of the permission granted." 

The conclusion reached is that  Boyette's testimony does not show 
the actual operation of the car by Speight on Monday, May 12, 
1958, was with the permission of Auto Exchange, Inc. Nor does i t  
show that  Speight's operation thereof on May 12, 1958, was neces- 
sary or incidental to the operation of the automobile sales agency 
of Auto Exchange, Inc. On the contrary, the only reasonable in- 
ference to  be drawn therefrom is that  Speight had no permission to 
use the car after the Saturday on which he was obligated either to 
pay therefor or to surrender possession thereof to Auto Exchange, 
Inc. 

The conclusion reached is that  the admitted and excluded testi- 
mony, when considered in the light most favorable to plaintiff, was 
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not sufficient to withstand defendant's motion for judgment of non- 
suit, and that  the judgment of nonsuit should be and is affirmed. 

Affirmed. 

MOORE, J., not sitting. 

STATE v. ERNEST CHARLES BBTTLE, JAMES BELL, JR., YOHANNES 
HAILE MARISM, ALIAS HAROLD WESLEY JONES, ROOSEVELT 
WALLACE. 

(Filed 16 June, 1966.) 

1. Criminal Law §s 243, 1% 
In this prosecution of defendants for conspiracy to break and enter and 

with breaking and entering pursuant to the conspiracy, the court with- 
drew a juror and ordered a mistrial for the incapacitating illness of the 
sole attorney of one of the defendants during the course of the trial. Held: 
The order of mistrial for the illness of the attorney in the prosecution for 
less than a capital felony was within the discretionary power of the trial 
court, and the order of mistrial will not support a plea of former jeopardy 
in the subsequent prosecution of defendants. 

2. Conspiracy 5 6; Burglary a n d  Unlawful Breakings § 4; Criminal 
Law § 101- Circumstantial evidence held sufficient to be  submit- 
ted t o  t h e  jury. 

Evidence tending to show that one defendant was found hiding in a 
building immediately after it had been broken into, that another drfend- 
ant was seen coming from the direction of the rear of the building to- 
wards a car, parked some 60 feet froin the building, in which the other 
defendants feigned sleep when the officers a~~proached, and that defend- 
ants were together on the previous day when one of them rented a U-Haul 
truck in a municipality a hundred miles distant, which truck was later found 
abandoned in the vicinity of the crime, together with other circumstances, 
held sufficient to be submitted to the jury on the question of each defendant's 
guilt of conspiracy and breaking and entering. 

3. Criminal Law § 87- 
Where defendants a re  jointly indicted, their motion for a separate trial 

is addressed to the sound discretion of the trial court, to be determined 
in each particular case on the basis of possible prejudice in a joint trial. 

4. Same-- 
Defendants were jointly indicted for conspiracy to break and enter and 

with breaking and entering pursuant to the conspiracy. Held: The court's 
denial of defendants' motions for a separate trial was not error, the mo- 
tions being addressed to the sound discretion of the trial court. 
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5. Trial  § 15; Criminal L a w  § 1 5 6  Where  answer of witness is un- 
responsive, objection without  motion t o  s t r ike o r  limit t h e  answer is 
ordinarily ineffective. 

In  this prosecution for conspiracy arid with breaking and entering pur- 
suant thereto, one of defendants was found hiding in the building which 
had been broken into, and the other defendants were connected with the 
offense only through him. An officer was asked on examination as a wit- 
ness whether the defendant who had been found in the building had de- 
scribed and identified a U-Haul truck which had been found abandoned 
in the vicinity, arid the officer replied that defendant had done so and 
that defendant stated it was the one "they rented." The evidence tended 
to show that the other defendants had rented the U-Haul truck from a 
dealer in another municipality the day before the offense. The attorney 
for the appealing defendants objected after the answer was made, but 
failed to move to strike the unresponsive part of the answer or request 
that its admission be limited. Held: The objection was waived by failure to 
uove to strike or to limit the answer. 

MOORE, J., not sitting. 

SHARP, J., dissents. 

APPEAL by defendants James Bell, Jr., Yohannes Haile Mariam, 
alias Harold Wesley Jones, from Johnson, J., March, 1966 Criminal 
Session, ROBESON Superior Court. 

The appellants, together with Ernest Charles Battle and Roose- 
velt Wallace, were charged in a bill of indictment containing three 
felony counts. The first count charged a conspiracy to break and 
enter the storehouse of one M. H. McLean, Jr., in Lumberton, with 
intent to steal the goods, chattels, money, etc. The second count 
charged the felonious breaking and entering pursuant to the con- 
spiracy with the intent to steal and carry away the merchandise, 
chattels, etc., the property of M. H. McLean, Jr .  The third count 
charged that  pursuant to the conspiracy the defendants did have in 
possession, without lawful excuse, certain implements of house- 
breaking, to-wit: railroad wrench, lug wrench, and a pair of gloves. 

At  the call of the case for trial on the morning of January 13, 
1966, the appellants Bell and Mariam, through counsel of their own 
selection, entered pleas of not guilty and each moved for a severance. 
The court denied the motions. The defendants Battle and Wallace, 
through court appointed counsel, entered pleas of not guilty. The 
jury was impaneled and during the morning session of the court the 
State began presenting its evidence. 

At t'he beginning of the afternoon session, the court, for the ren- 
son indicated, entered t'he following order: 

"Mr. N. I,. Britt, attorney for the defendant, Roosevelt Wallace, 
having become ill during the Noon recess and said attorney be- 
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ing unable to proceed with the trial of this cause by reason of 
said illness, and i t  appearing to the Court and the Court find- 
ing as a fact tha t  i t  would be prejudicial to the rights of the 
State of North Carolina to attempt to proceed with the trial of 
this cause against the defendants, James Bell, Jr., Yohannes 
Nariam, and Ernest Battle, and tha t  since by reason of Mr.  
Britt's illness the trial cannot proceed against the defendant, 
Roosevelt Wallace, the court is of the opinion that  i t  has no 
choice other than to withdraw a juror and declare a mistrial 
and the court in its discretion and in the interest of justice 
withdraws juror number 1, Lawrence hIcDuffie and orders a 
mistrial. It is ordered that  each defendant post a $5,000.00 
bond. 
"To the signing and entry of the foregoing Order, the defend- 
ants, Bell and hlariam, except, and this constitutes Defendants' 
Exception #3." 

The case was again called for trial a t  the March 7, 1966 Session 
of the Superior Court. Counsel for Bell and RSariam renewed their 
motions for a severance. When the court denied the motions, the 
defendants entered pleas of former jeopardy based on the arraign- 
ment and the mistrial order over their protests a t  the January 
Session of the court. The court denied the pleas of former jeopardy. 

The State introduced evidence of which the following is a sum- 
mary: Mr. 31. H. McLean, owner of a wholesale house in Lumber- 
ton, which among other property contained $70,000.00 worth of cig- 
arettes, closed the store and locked the building about 7:00 p.m. 
on RIonday, December 13, 1965. Before leaving, he activated the 
burglar alarm which connected the entrances to the building wibh 
the police department, h breaking into the building sounded the 
alarm in the police headquarters but made no noise whatever a t  the 
building. Shortly before 2:00 a.m. on the morning of December 14, 
the alarm sounded in the police headquarters. Immediately the 
officer in charge called the cruising police cars over radio and within 
four or five minutes a number of cars, which mere also in radio 
communication with each other, converged on the building. When 
the police car arrived a t  the front the officers found that  a padlock 
had been broken and the door had been forced open. After a few 
moments delay, officers entered the door from the front. After 
searching first the office, they continued the search and found the 
defendant Battle hiding under a truck which was inside the build- 
ing. 

Officer Walters and others in his police vehicle pulled up behind 
a 1959 Buick automobile parked across the street 60 or 70 feet from 
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the rear of the McLean building. At that  time the defendant Wal- 
lace was approaching the Buick from the rear of the McLean build- 
ing. He  was arrested. In  the Buick were appellants Bell and Mariam, 
with the doors locked. They pretended to be very soundly asleep. 
However, as the officers came up to the vehicle, Mariam had a 
lighted cigarette in his hand. This he extinguished before he ap- 
peared to arouse sufficiently to open the door. This Buick carried a 
Georgia license tag. 

About one o'clock, a.m., on the same morning, approximately one 
hour before the burglar alarm sounded, Officer Johnson of the State 
Highway Patrol, observed a 1959 Buick with a Georgia license tag 
followed by a U-Haul truck on Interstate 95 a few miles north of 
Lumberton. Both vehicles stopped, then made a left turn towards 
Lumberton. Officer Johnson turned to the right and continued on to 
Red Springs. 

Harry Kilpatrick testified he worked for U-Haul Service Com- 
pany in Raleigh, and on Monday, December 13, 1965, shortly after 
six o'clock, p.m., he leased to  the defendant Wallace a U-Haul truck 
which was later returned to him by the police in Lumberton. With 
Wallace a t  the time were the defendants Bell and Mariam. Another 
man, whom he did not see well enough to identify, remained in the 
automobile. The three others, Wallace, Bell and Mariam, entered 
the building where he worked and rented the U-Haul truck and paid 
him $40.00 rental. They stated they wanted to use i t  to move furni- 
ture from Raleigh to Durham. The U-Haul truck was found aban- 
doned in Lumberton, a distance of 92 miles from Raleigh. 

The defendant Wallace, when arrested, was wearing an '(Esso" 
uniform marked "F. Walker, X-489-5." Another uniform with iden- 
tical markings and size was found in the Buick in which Bell and 
Mariam were pretending to be asleep and towards which Wallace 
was walking a t  the time of his arrest. 

At  the close of the State's evidence all defendants moved to dis- 
miss all counts in the bill. The court overruled the motions as to 
counts (1) and (2) and allowed the motion as to count (3)-the 
possession of implements of housebreaking. 

The defendant Battle testified in his own behalf. He  admitted he 
lived in Raleigh. In consequence of what he told the officers, they 
located the U-Haul truck. Officer Lovett testified as to admissions 
made by Battle after his arrest. The officer was asked this question: 
"Did Battle ever describe to  you the truck?" Answer: "He identi- 
fied one." Question: "Did you show him one?" Answer: "Yes, sir, 
U-Haul truck a t  the police station which he said was the truck they 
rented in Raleigh and left in Lumberton." 
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Objection by Bell and Nariam. Court: "The objection came too 
late . . . Overruled." Bell and Alariam excepted. 

The defendants did not move to strike the officer's statement as 
unresponsive to the question. At the close of all the evidence the 
appellants' motions for nonsuit on counts (1) and (2) were over- 
ruled. Exceptions were noted. The jury returned verdicts of guilty 
against all defendants. From prison sentences of 10-14 years im- 
posed on 3Iariam and 5-7 years on Bell, both defendants appealed. 

T. 1V. Bruton, Attorney General, George A. Goodwyn, Assistant 
Attorney General for the State. 

Johnson, Mclntyre, Hedgpeth, Biggs & Campbell by John IF', 
Campbell for defendant appellants Bell and Mariam. 

HIGGINS, J. The appellants argue they are entitled to a reversal 
of the judgments against them on either of two grounds: (1) Their 
plea of former jeopardy should have been sustained; (2) their mo- 
tions for directed verdicts of not guilty, made a t  the close of all the 
evidence, should have been allowed. They contend, further, that if 
the Court should hold they are not entitled to  have the judgments 
reversed and the cause dismissed, they are entitled to a new trial 
(1) for failure of the court to grant their motions for a severance, 
and (2) for the alleged error in permitting the unresponsive an- 
swers of Officer Lovett (as to Battle's admissions) to remain in the 
case. 

At the January Session, 1966, the defendants were arraigned, 
entered pleas of not guilty, a jury was impaneled, and the State be- 
gan the introduction of testimony. Due to the sudden illness of the 
attorney representing the defendant Wallace, the court, over objec- 
tion of the appellants, ordered a mistrial and continued the case 
against all defendants. Decision on the plea of former jeopardy de- 
pends upon the validity of the mistrial order. Unless that  order can 
be upheld, jeopardy attached, and the plea would be good. If the 
order is valid, the plea is not good. 

The power of the presiding judge to order a mistrial in a criminal 
case after the jury has been impaneled, and before verdict, has been 
the subject of review by this Court beginning with State v. Gar- 
rigues, 2 N.C. 241. The many subsequent decisions dealing with the 
court's power to discharge a jury and order a new trial have been 
analyzed by Parker, J., (now C.J.) in State v. Cofield, 247 N.C. 185, 
100 S.E. 2d 355; by Bobbitt, J. in State v. Crocker, 239 N.C. 446, 
80 S.E. 2d 243; by Stacy, C.J., in State v. Harris, 223 N.C. 697, 28 
S.E. 2d 232, and in State v. Beal, 199 N.C. 278, 154 S.E. 604. " 'It is 
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only in cases of necessity in attaining the ends of justice that  a mis- 
trial may be ordered in a capital case without the consent of the 
accused.' " State v. Boykin, 255 N.C. 432, 121 S.E. 2d 863. 

For obvious reasons the rule against a mistrial finds its maximum 
rigidity in capital cases. h more flexible rule applies in cases of less 
gravity. "The ordering of a mistrial in a case less than capital is a 
matter in the discretion of the judge, and the judge need not find 
facts constituting the reason for such order." (citing many cases) 
State v. Humbles, 241 N.C. 47, 84 S.E. 2d 264. "We conclude that  
the trial judge in cases less than capital may, in the exercise of 
sound discretion, order a mistrial before verdict, without the con- 
sent of the defendant, for physical necessity such as the incapacitat- 
ing illness of judge, juror or material witness, and for 'necessity of 
doing justice' . . . His order is not reviewable except for gross 
abuse of discretion, and the burden is upon defendant to show such 
abuse." State v. Birckhead, 256 N.C. 494, 124 S.E. 2d 838. The in- 
capacitating illness of the only counsel for one defendant, which de- 
veloped after the trial began, is within the rule. The order with- 
drawing a juror, declaring a mistrial, and continuing the case to  the 
next session of the court was valid. Hence the plea of former jeop- 
ardy was properly denied. 

The evidence offered by the State was ample to go to the jury 
as to all defendants on the first and second counts in the bill. Battle 
was caught inside the building, hiding under a truck. He lived in 
Raleigh. Wallace, Bell and Mariam, and another who remained in 
the automobile and was not identified, appeared a t  the U-Haul shop 
in Raleigh where the three rented a U-Haul truck, stating they 
wanted to move furniture from Raleigh to Durham. A few hours 
later the same night an officer on highway patrol saw a 1959 Buick 
with a Georgia license accompanied by a U-Haul truck driving to- 
ward Lumberton. Within an hour the burglar alarm alerted the po- 
lice that  a break-in was occurring a t  the McLean Building. Cruising 
officers in police vehicles, in radio contact with headquarters and 
with each other, surrounded the building within minutes after the 
alarm. Bell and Mariam, pretending to be asleep, though Mariam 
had a lighted cigarette, were in a 1959 Buick with Georgia license 
parked 60 to 70 feet from the rear of the building a t  approximately 
two o'clock in the morning. Wallace, perhaps on watch a t  the rear, 
evidently alerted by the police cars, made for the Buick and his 
companions. He  was arrested between the McLean building and the 
parked vehicle. He  was wearing an "Esso" uniform with these 
markings: "F. Walker. X-489-5." Another uniform with identical 
markings was in the Buick occupied by Bell and Mariam. 
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The foregoing is the main thrust of the State's evidence. Though 
circumstantial as to all defendants except Battle, i t  is sufficient to 
sustain the conviction of all defendants. State v. Bridgers, 267 N.C. 
121, 147 S.E. 2d 555; State v. Roux, 266 S .C .  555, 146 S.E. 2d 654; 
State v. Moore, 262 N.C. 431, 137 S.E. 2d 812; State v. Thompson, 
256 N.C. 593, 124 S.E. 2d 728; State v. Stephens, 244 N.C. 380, 93 
S.E. 2d 431. The motions for directed verdicts were properly denied. 

Did the trial court commit error in denying each of the defend- 
ants a separate trial? Ordinarily, where defendants are charged with 
a conspiracy-an agreement whereby they became partners in 
crime- they should be tried together unless some sound reason is 
made to appear which would require a severance. If, for example, 
the State must rely exclusively on admissions separately made, 
though involving others as well as the maker, an instruction limiting 
the testimony to the maker is not too satisfactory. See State v. 
Bonner, 222 N.C. 344, 23 S.E. 2d 45. I n  Bonner, the defendants were 
separately indicted but tried together and their separate confessions 
were so tied together that each defendant was prejudiced by his co- 
defendants' admissions. The Court has established the rule, however, 
that  the motion for severance is left to the sound discretion of the 
presiding judge. "The granting or refusing of the motion for a sepa- 
rate trial . . . rested in the sound discretion of the trial judge." 
State v. Hines, 266 N.C. 1, 145 S.E. 2d 363; State v. Anderson, 208 
N.C. 771, 182 S.E. 643; State v. Donnell, 202 N.C. 782, 164 S.E. 352; 
See Strong's N. C. Index, Supplen~ent to Vol. I, Criminal Law, § 87. 
I n  this case the court did not commit error in denying the motions 
for a separate trial. 

By Assignment of Error No. 13 the appellants raise a question 
not altogether free from difficulty. The weakest link in the State's 
evidence is the connection between Battle who was found in the 
building, and the other defendants who were outside. Only through 
Battle is the State able to connect the others with the actual break- 
ing and entering. Another man, not identified, remained in the car 
in Raleigh when Bell, filariam and Wallace rented the U-Haul 
truck. I n  consequence of what Battle had disclosed to the officers 
after his arrest, they were able to recover the U-Haul truck in Lum- 
berton. After the State had rested, Battle elected to testify in his 
own behalf. After he had testified, Officer Lovette was recalled and 
asked these questions "Did Battle ever describe the truck to you?" 
Answer: "He identified one." Question: "Did you show him one?" 
Answer: "Yes, sir. U-Haul truck a t  the police station which he said 
was the tmck they rented in Raleigh and left in Lumberton." After 
the questions were asked and the answers were in, the attorney for 
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the appellants objected. The court replied: "The objection came too 
late, Mr. Campbell. Overruled." 

I t  appears obvious the answer was not responsive to the ques- 
tion. The officer volunteered the underscored portion of the answer 
before any objection was made. The defendant's counsel should have 
moved to strike as unresponsive; or, in any event, to have the an- 
swer admitted and considered against Battle alone. The unlimited 
answer strengthened the State's case at  its weakest link and tended 
to tie in Battle with the others. Did failure to request the court to 
strike the answer or to limit its application to Battle alone waive 
the objection? 

"In case of a specific question, objection should be made as soon 
as the question is asked and before the witness has time to answer. 
Sometimes, however, inadmissibility is not indicated by the question, 
but becomes apparent by some feature of the answer. In  such cases 
the objection should be made as soon as the inadmissibility becomes 
known, and should be in the form of a motion to strike out the an- 
swer or the objectionable part of it." Stansbury, Evidence, § 27, p. 
51, citing Gibson v. Whitton, 239 N.C. 11, 79 S.E. 2d 196. McIntosh, 
2d Ed., N. C. Practice and Procedure, § 1533, states the rule: 
"Where a party has failed to object to evidence a t  the proper time, 
he may still ask the court to strike i t  out." (citing Johnson v. Allen, 
100 N.C. 131, 5 S.E. 666) "The defendants, however, did not move 
to strike the nonresponsive parts of the doctor's answers. Hence the 
objection was waived." Gatlin v. Parsons, 257 N.C. 469, 126 S.E. 
2d 51; Edgerton v. Johnson, 217 N.C. 314, 7 S.E. 2d 535; Bryant v. 
Construction Co., 197 N.C. 639, 150 S.E. 122. "The part of the 
answer . . . is not . . . responsive to the question. Objection, 
therefore should have been made to the answer rather than to the 
question, and a motion submitted to strike i t  out. This is generally 
true when the answer is objectionable and is not responsive to the 
question. . . . There are numerous cases which require that 
course to be taken in order to save the party's rights." Hodges v. 
Wilson, 165 N.C. 323, 81 S.E. 340. The objectionable part of the 
answer was volunteered by a witness. If i t  had been responsive to 
the question, the evidence would have been competent against 
Battle. However, the other defendants, upon request, were entitled 
to have the admission restricted to Battle who made it. 

The foregoing and many other authorities recognize that a wit- 
ness may insert in his answer something which was beyond the ques- 
tion, but when that occurs the attorney for the complaining party 
should move to strike or to limit the reply, as the interest of his 
client may require. Even valid objections may be, and are usually 
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waived in the ordinary case by failure to follow the recognized prac- 
tice by motion to strike or by motion to limit if the evidence is not 
competent against all charged. This appears to  be such a case. 

No error. 

MOORE, J., not sitting. 

SHARP, J., dissents. 

J. A. HORNEY, ADMINISTRATOR OF THE ESTATE OF RICHARD EUGENE 
HORNEY, DECEASED, v. MEREDITH SWIMMING POOL COMP,4IVY, 
INC., AKD DAVID MEREDITH. 

(Filed 16 June, 1966.) 

The right of action for wrongful death is purely statutory and the 
statute confers the right of action solely upon the personal representa- 
tive to recover only in those instances in which the decedent, had he lived, 
mould hare been entitled to maintain an action for damages. G.S. 28-173. 

2. Same; Master and Servant § 8 6 -  
The personal representative of a deceased employee may not maintain 

an action for wrongful death of the employee against a fellow employee 
and the employer for negligent injury causing death inflicted by the 
fellow employee while both employees were acting in the course of their 
employment. G.S. 97-10.1. 

3. Sam- 
The fact that an employee, fatally injured by the negligence of a fellow 

employee in the course of their employment, leaves no one either wholly 
or partially dependent upon him, so that under G.S. 97-40, as then in 
effect, no one could claim compensation under the Workmen's Compen- 
sation Act, does not entitle the personal representative of the employee to 
maintain an action for wrongful death. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Shaw, J., February 14, 1966, Civil Ses- 
sion of GUILFORD, Greensboro Division. 

Action for damages for wrongful death, heard below on demur- 
rers to (amended) complaint. 

Plaintiff's allegations, in brief summary, are narrated below. 
The individual defendant (Meredith) was the president of the 

corporate defendant (Pool Company). Pool Company had more 
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than five employees. Horney, plaintiff's intestate, and Homer Wood 
(Wood) were employees of Pool Company; and, on the occasion of 
Horney's death, both were acting within the course and scope of 
their employment by Pool Company. 

Defendants, knowing that  Horney and Wood mere totally un- 
skilled in the field of electronics, ordered them, on August 26, 1964, 
to proceed to a Greensboro residence, then and there to make elec- 
trical connections to an underwater light. While waiting for Wood to 
make the connections, Horney was on the diving board of the pool. 
Wood negligently and carelessly connected the wires so that  the live 
or "hot wire" from the electrical supply was connected to the "ground 
wire" of the line. When Wood turned the power supply on, the en- 
tire pool with its fixtures, including the diving board, was energized, 
as a result of which Horney mas electrocuted and drowned. 

Horney was survived by "his father, his mother, and two sisters 
only, no one of whom was in any degree dependent for support on 
the earnings of decedent, either in fact or within the scope of the 
definitions of 'whole or partial dependents' as the same are set forth" 
in the provisions of the North Carolina Workmen's Compensation 
Act, specifically G.S. 97-38 and G.S. 97-40, "as the same were in 
force and effect on August 26, 1964." 

Plaintiff prays that he recover damages in the amount of $200,- 
000.00. 

Separate demurrers were filed by defendants. Each defendant de- 
murred on the ground the court did not have jurisdiction of the sub- 
ject matter. The court sustained the demurrers and dismissed the 
action. Plaintiff excepted and appealed. 

Schoch, Schoch & Schoch for plaintiff appellant. 
Jordan, Wright, Henson & Nichols and Edward L. Murrelle for 

Meredith Swimming Pool Company, Inc., defendant appellee. 
Booth, Osteen, Fish & Adams for David Meredith, defendant ap- 

pellee. 

BOBBITT, J. For purposes of this appeal, we assume, as do the 
parties in their briefs, (1) that  Horney and Pool Company were 
subject to and bound by the provisions of the Workmen's Compen- 
sation Act; (2) that Horney was fatally injured by accident aris- 
ing out of and in the course of his employment by Pool Company; 
and (3) that  the complaint (sufficiently) alleges Horney's injury 
and death were proximately caused by the negligence of defendants. 

Plaintiff seeks to recover under G.S. 28-173 which, in pertinent 
part, provides: "When the death of a person is caused by a wrong- 
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ful act, neglect or default of another, such as would, if the injured 
party had lived, have entitled him to an action for damages there- 
for, the person or corporation that  would have been so liable, and 
his or their executors, administrators, collectors or successors shall 
be liable to an action for damages, to be brought by the executor, 
administrator or collector of the decedent; . . ." (Our italics.) 

At comnlon law there was no right of action for wrongful death. 
Such right of action exists only by virtue of said statute. Armentrout 
v. Hughes, 247 K.C. 631, 101 S.E. 2d 793, and cases cited; I n  re 
Estate of Ives, 248 N.C. 176, 102 S.E. 2d 807, and cases cited. The 
right of action conferred by said statute vests in the personal repre- 
sentative of the deceased. Bank v. Hackney, 266 K.C. 17, 145 S.E. 
2d 352, and cases cited. 

The right of action for wrongful death "is limited to 'such as 
would, if the injured party had lived, have entitled him to an ac- 
tion for damages therefor.' " Goldsmith v. Samet, 201 N.C. 574, 160 
S.E. 835. Hence, the administrator of an unemancipated child whose 
death is caused by the negligence of his parent has no cause of ac- 
tion against the parent for the wrongful death of the child because 
such child, if he had lived, would have had no cause of action against 
the parent on account of his injuries. Goldsmith v. Saw~et, supra; 
Lewis v. Insurance Co., 243 N.C. 55, 89 S.E. 2d 788; Capps v. Smith, 
263 N.C. 120, 139 S.E. 2d 19; 3 Lee, North Carolina Family Law 
(Third Edition), § 248, pp. 174-175. On like grounds, neither a 
parent nor his personal representative has an action for wrongful 
death against an unemancipated child or his representative. Cox v. 
Shaw, 263 N.C. 361, 139 S.E. 2d 676. 

G.S. 97-9 provides: "Every employer who accepts the compen- 
sation provisions of this article shall secure the payment of com- 
pensation to his employees in the manner hereinafter provided; and 
while such security remains in force, he or those conducting his 
business shall only be liable to any employee who elects to come 
under this article for personal injury or death by accident to the 
extent and in  the manner herein specified." (Our italics.) 

G.S. 97-10.1 provides: "If the employee and the employer are 
subject to and have accepted and complied with the provisions of 
this article, then the rights and remedies herein granted to the em- 
ployee, his dependents, next of kin, or personal representative shall 
exclude all other rights and remedies of the employee, his de- 
pendents, next of kin, or representative as against the employer a t  
common lato or otherwise on account of such injury or death." (Our 
italics.) 

It is well established by our decisions, based on G.S. 97-9 and 
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G.S. 97-10.1, that  Horney, if he had lived, could not have maintained 
a common-law action against the Pool Company, his employer, or  
against Meredith, who was conducting its business. Under the cir- 
cumstances alleged, a claim against his employer and its insurance 
carrier under the Workmen's Compensation Act would have been 
his exclusive remedy. McNair v. Ward, 240 N.C. 330, 82 S.E. 2d 85, 
and cases cited; Burgess v. Gibbs, 262 N.C. 462, 137 S.E. 2d 806, 
and cases cited. As stated in Gregutis v. Waclark Wire Works, 92 
A. 354 (N.J . ) ,  in considering a similar factual situation, ('the condi- 
tion upon which a right of action is given to the personal represen- 
tatives of a deceased person by the Death Act is not present in the 
case a t  bar." 

While the foregoing affords sufficient ground for decision that  
plaintiff cannot recover under G.S. 28-173, our wrongful death stat- 
ute, we deem it  appropriate to discuss plaintiff's contentions. 

G.S. 97-40, a t  the time of Horney's injury and death, provided: 
"If the deceased employee leaves neither whole nor partial de- 
pendents, no conlpensation shall be due or payable on account of the 
death of the deceased employee." Hence, the father, the mother and 
the two sisters or Horney, although his next of kin, were not en- 
titled to an award of compensation on account of his death because 
they were not wholly or partially dependent upon him. 

In  Patterson v. Sears-Roebuck & (lo., 196 F. 2d 947, the Court 
of Appeals for the Fifth Circuit affirmed a judgment dismissing the 
con~plaint "for want of a statement of a recoverable claim." As 
stated in the opinion of Chief Judge Hutcheson, the plaintiff, ad- 
ministrator of the estate of a deceased employee, alleged "that de- 
cedent left surviving her only a husband, a father, and a brother, no 
one of whom was in any degree dependent on said decedent, either 
in fact or within the scope of the definition of dependents as set 
forth in the Alabama Workmen's Compensation Act, . . ." De- 
cision required consideration of the Workmen's Compensation Act 
and of the wrongful death statute of Alabama. 

It is contended here, as in Patterson v. Sears-Roebuck & Co., 
supra, that, because the surviving next of kin were not wholly or 
partially dependent upon the decedent and therefore were not en- 
titled to an award under the Workmen's Compensation Act, the 
plaintiff is entitled to recover damages under the wrongful death 
statute. I n  our opinion, for reasons heretofore and hereafter stated, 
this contention is unsound. Decisions involving substantially the 
same factual situation as that  considered herein and supporting our 
conclusion include the following: Gregutis v. Waclark Wire Works, 
supra; Patterson v. Sears-Roebuck & C'o., supra; Chamberlain v.  
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Florida Power Corporation, 198 So. 486 (Fla.) ; Howze v. Lykes 
Bros., 64 So. 2d 277 (Fla.) ; Bigby v. Pelican Bay Lumber Co., 147 
P. 2d 199 (Ore.) ; Atchison v. May,  10 So. 2d 785 (La.) ; Neville v. 
Wichita Eagle, 294 P. 2d 248 (Kan.) ; Shanahan v. Monarch Engi- 
neering Co., 114 N.E. 795 (N.Y.) ; McDonald v. Miner, 32 N.E. 2d 
885 (Ind.); Treat v. Los Angeles Gas & Electric Corporation, 256 
P. 447 (Cal.). See also, Liberato v. Royer, 126 A. 257 (Pa.) ,  affirmed 
in 270 U.S. 535, 46 S. Ct. 373, 70 L. Ed. 719; McDonnell v. Berkshire 
St. Ry. Co., 137 N.E. 268 (Mass.). 

The Workmen's Compensation Act "contemplates mutual con- 
cessions by employee and employer; for that reason, its validity has 
been upheld, and its policy approved." Winslow v. Carolina Con- 
ference Association, 211 N.C. 571, 579, 191 S.E. 403. "The master 
in exchange for limited liability was willing to pay on some claims 
in the future where in the past there had been no liability a t  all." 
Conrad v. Foundry Company, 198 N.C. 723, 725-726, 153 S.E. 266. 
Liability based on negligence was eliminated. Vause v. Equipment 
Co., 233 N.C. 88, 91, 63 S.E. 2d 173. 

The opinion in Howze contains this succinct statement: "The 
philosophy of workmen's compensation is that  when employer and 
employee accept the terms of the act their relations become contrac- 
tual and other statutes authorizing recovery for negligent death be- 
come ineffective." I n  Chamberlain, on which Howze is based, this 
thesis is more elaborately discussed and supporting decisions are 
cited. 

Our Workmen's Compensation Act deals expressly with cases 
where the compensable injury results in death. The remedies pro- 
vided thereby "exclude all other rights and remedies of the em- 
ployee, his dependents, next of kin, or representative as against the 
employer a t  common law or otherwise on account of such injury or 
death." G.S. 97-10.1. 

This excerpt from the opinion in Shanahan is pertinent: "A cer- 
tain liability is imposed for death, and that liability exclusive. No 
other responsibility is left which springs from the occurrence upon 
which liability rests - death - and the effect of the compensation 
as a satisfaction of all other claims is in no way limited or impaired 
by the circumstances of the identity of the persons to whom i t  is 
paid or because in a given case no one survives to take advantage of 
the statute." As noted in Schnall v. 1918 Harmon St. Corp., 207 
N.Y.S. 2d 375: '(If the decedent had lived he would have been en- 
titled to a compensation award; and if he had been survived by a 
dependent, the latter would have been entitled to such an award." 

As stated in Gregutis: "Since the Workmen's Compensation Act 
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by its terms repeals all inconsistent legislation, the rights and 
remedies thereby given are substituted for those theretofore pro- 
vided by the Death Act. The result is that  where, as here, the em- 
ployee contracts to work under section 2 of the Workmen's Com- 
pensation Act, the damages to be paid by the employer in case of 
death are limited by that  act, and an action cannot be maintained 
in disregard of that act." 

As stated in Patterson: "Nor is the result . . . that  no action 
could be brought against an employer for death damages where a 
particular employee has no dependents, of importance in law unless 
by express provision the statute makes i t  so. The Legislature could 
take away all remedy for injuries resulting in death, or condition i t  
as i t  saw fit. It could provide, as i t  has done under the Workmen's 
Compensation Act, and as it  does in many death damage cases in 
other states, for a strictly limited kind of recovery." 

As stated in Chamberlain: "One of the benefits to the employee 
is compensation irrespective of the cause of injury, but under our 
act this does not apply to other than dependents. The right to bring a 
suit a t  law for damages for death by wrongful act did not exist a t  
common law. It exists only by virtue of statute. (Citation) It being 
competent for the legislature to  take away this right, i t  is competent 
for them to enact that the employee may by contract elect to have 
damages for injuries or death he may sustain governed by the pro- 
visions of the Workmen's Compensation Act." 

With reference to Miller v. Hotel ~Savoy Co., 228 Mo. App. 463, 
68 S.W. 2d 929, cited and stressed by plaintiff, we adopt with ap- 
proval what was said in Neville v. Wichita Eagle, supra, viz.: "The 
above opinion of the Kansas City Court of Appeals need not be re- 
viewed here. That  court held in a somewhat similar factual situa- 
tion that  the parents could maintain the action as such action was 
one not provided for or precluded by the state compensation act. 
However in the later case of Holder v. Elms Hotel Co., 338 Mo. 857, 
92 S.W. 2d 620, 624, 104 A.L.R. 339, the Supreme Court of Missouri 
commented on the Miller decision saying i t  did not approve of the 
expression in the Miller case that  the phrase 'not provided for by 
this chapter' meant 'not compensated for by this chapter.' The 
Miller decision is not persuasive here." 

Plaintiff cites and stresses Ivey v. Prison Department, 252 N.C. 
615, 114 S.E. 2d 812, in which a judgment sustaining a demurrer to 
plaintiff's claim was reversed. The proceeding was instituted be- 
fore the Xorth Carolina Industrial Commission by an administrator 
to recover under the Tort Claims Art  (G.S. Chapter 143, Article 
31) for the death of his intestate, a prisoner, allegedly caused by 
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the negligence of a named employee of the Korth Carolina Prison 
Department. When the Tort Claims Act was enacted, G.S. 97-13, 
captioned "Exceptions from provisions of article," in pertinent part, 
provided: "(c) Prisoners.-This article shall not apply to prisoners 
being worked by the State or any division thereof" unless the re- 
sults of an injury arising out of and in the course of assigned em- 
ployment "continue until after the date of the lawful discharge of 
such prisoner to such an extent as to amount to a disability as de- 
fined in this article," and also that  "no award other than burial ex- 
penses shall be made for any prisoner whose accident results in 
death." I t  was held that plaintiff's asserted claim was authorized by 
the Tort Claims Act. Decision turned on the significance of the 
1957 amendment to G.S. 97-13(c), viz.: "The provisions of G.S. 
97-10 shall apply to prisoners and discharged prisoners entitled to 
compensation under this subsection and to the State in the same 
manner as said section applies to employees and employers." (Our 
italics.) The Tort Claims Act x a s  not amended. It was held that 
G.S. 97-13(c), originally and after the amendment, presented "a 
problem in legal quadratics," and that  the plain provisions of the 
Tort Claims Act were not repealed by "an amendment tucked away 
in a jumbled and confusing subsection." Too, i t  was held that the 
payment of burial expenses was not payment of compensation within 
the meaning of the 1957 amendment. Whether the prisoner, if he 
had survived his injury, would be entitled to compensation under 
G.S. 97-13(c) could not be determined until the date of his dis- 
charge. Definitely, nobody, under any circumstances, was entitled 
to any compensation under G.S. 97-13(c) on account of his death 
while a prisoner. We find nothing in Ivey v. Prison Department, 
supra, that would support plaintiff's asserted right of action under 
G.S. 28-173. 

It is noteworthy that acceptance of plaintiff's theory would lead 
to "the most incongruous results." Bigby v. Pelican Bay Lumber 
Co., supra. I n  case of fatal injury, no employer would be immune 
from liability based on negligence. Liability would depend solely 
upon whether the injured employee perchance was survived by de- 
pendents. If so, recovery by dependents would be limited to com- 
pensation provided by the Workmen's Cornpensation Act but non- 
dependent next of kin could be the beneficiaries of the unrestricted 
recovery permissible in a wrongful death action. AIoreover, for the 
interval, if any, between compensable injury and death within two 
years thereafter, see G.S. 97-38, the exclusive remedy of the injured 
employee would be a claim against his employer and its insurance 
carrier under the Workmen's Compensation Act. However, in such 
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case, if plaintiff's theory were accepted, in the event the employee 
was survived by non-dependent next of kin, the administrator 
would be entitled to maintain an action under G.S. 28-173 on ac- 
count of death resulting from such compensable injury. 

The statutory law in force on August 26, 1964, controls decision 
on this appeal. It is noted that G.X. 97-40 was amended in 1965 
(Session Laws of 1965, Chapter 419) so that, under certain circum- 
stances, the father, mother or sister of a deceased employee, without 
reference to dependency, would be entitled to receive death benefits 
under the Workmen's Compensation Act. The fact that Horney's 
father, mother and sisters, nondependents, happened to be his next 
of kin, has no significance to decision on this appeal. The asserted 
basis of plaintiff's theory of recovery would apply equally if Horney's 
next of kin, nondependents, were remote collateral kin. 

For reasons stated, the judgment of the court below is affirmed. 
Affirmed. 

MOORE, J., not sitting. 

NATIONWIDE HOMES OF RALEIGH, N. C., INC., V. FIRST-CITIZENS 
BANK & TRUST COMPANY, AND ELOISE M. CURRIN, ADMINISTRATRIX 
OF THE ESTATE OF S. T. CURRIN, JR., DECEASED. 

(Filed 16 June, 1966.) 

1. Banks and Banking g 10- 
Where the relationship of debtor and creditor is created between a 

bank and a person by the deposit of funds in the bank in the name of such 
person, the bank has the burden of proving its defense of the discharge of 
the debt, and when the bank pays out funds on checks signed by an 
agent of the depositor it must show that the agent had authority from 
the depositor to draw the funds from the account or that the creditor is 
estopped or otherwise barred from asserting the agent's lack of authority. 

2. Appeal and Error g 4 4 -  
Findings of fact by the trial court which are  supported by competent 

evidence are conclusive on appeal. 

3. Sarne- 
Where there are no exceptions to the findings of fact, the findings are 

conclusive on appeal. 

4. Trial 5 6- 
A stipulation of the parties amounts to a judicial admission, binding 

upon the parties. 
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5. Banks and Banking § 10- 
If checks drawn by an agent of the depositor are not forgeries G.S. 

53-52 has no application; if the checks are forgeries, the defense of the 
statute is not arailable to the bank when the depositor gives notice to 
the bank within the time provided by the statute. 

The rule that a depositor has notice of checks forged on its account 
upon the mailing of the forged checks to the depositor, even though the 
checks are received for the depositor by the agent uttering the forg- 
eries, does not apply when the evidence conclusively shows that the 
bank creditor had no knowledge of the existence of the account but 
that its agent opened the account without authorization. 

G.S. 53-52 does not require notice in any specified form, and when the 
findings of fact and stipulations of the parties disclose that the principal, 
in less than 60 days from receipt by the principal of the bank statement 
gave notice suficient to advise the bank that the agent had no authority 
to open the account in the principal's name or draw checks thereon, and 
that the purported signature of the secretary of the corporate principal 
on the signature card was a forgery, such notice is sufficient under the 
statute, notwithstanding that an itemized list of the checks so paid mith- 
out authorized signature is not furnished until more than 60 days after 
receipt of the bank statement and vouchers. 

8. Same-- 
There is no duty upon a depositor to examine endorsements on his 

genuine checks, and the fact that a check of a principal is first endorsed 
by the payee and thereafter endorsed by the agent of the principal, who 
then deposits the check in an account, is not notice to the principal that 
its agent had deposited the check in an account which the agent had, 
without authority, opened in the name of the principal and upon which 
the agent had drawn checks without authority, the principal being with- 
out knowledge that the unauthorized account had been opened in its name. 

9. Trial § 57- 
In a trial by the court under agreement of the parties, mere entry of 

appeal without the filing of any exception to the judgment or to the re- 
fusal of the court to find facts as requested until the service of statement 
on appeal, does not meet the requirements of G.S. 1-186. 

10. Appeal and E r r o r  3 19- 
An assignment of error must disclose the questions sought to be pre- 

sented without the necessity of going beyond the assignment itself. Rule 
of Practice in the Supreme Court No. lQ(3). 

MOORE, J., not sitting. 

APPEAL by defendant First-Citizens Bank & Trust Company 
from Latham, S.J., January 1965 Assigned Session of WAKE. 

The plaintiff instituted this action against the First-Citizens 
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Bank & Trust Company, hereinafter called the Bank. The essence 
of its complaint is that  S. T.  Currin, Jr., now deceased, then its em- 
ployee, without authority from the plaintiff to do so, opened an ac- 
count in the Bank in the name of the plaintiff and deposited therein, 
from time to time, $13,956.45 of the funds of the plaintiff, which 
funds the Bank paid out upon checks which the plaintiff did not 
sign or authorize and which were not the checks of the plaintiff but 
were forgeries. The plaintiff seeks judgment against the Bank for 
the full amount of such deposits, less those disbursements from the 
account which i t  concedes were paid out to the ultimate benefit of 
the plaintiff, though without its authority, the balance so sought to 
be recovered being $8,663.69. 

The answer of the Bank admits the amount so deposited in the 
account and that  the entire amount was paid out by i t  upon checks 
drawn by Currin. The remaining material allegations of the com- 
plaint are denied by the Bank. For further answers, the Bank al- 
leges in substance: 

(1) That  the plaintiff's parent corporation is the real party in 
interest and a necessary party to this action; 

(2) The estate of S. T.  Currin, Jr .  is primarily liable to the 
plaintiff and is a necessary party to the action; 

(3) The plaintiff was negligent in failing to supervise properly 
the activities of S. T. Currin, Jr., and is thereby estopped to main- 
tain this action; 

(4) The plaintiff ratified certain portions of the acts of S. T. 
Currin, Jr .  with reference to this account and is estopped thereby 
to repudiate the remainder; 

(5) The plaintiff clothed Currin with authority over its busi- 
ness operations in the Raleigh area and by negligent failure to ex- 
ercise proper supervision of his activities made possible the loss of 
which it  complains; 

(6) The plaintiff carried a policy of Fidelity Insurance ex- 
tending to the operations of Currin and must exhaust its remedies 
against its insurer before proceeding against the defendant Bank; 

(7 )  On or prior to 10 January 1962, the plaintiff received all 
bank statements and cancelled checks relating to the said account 
and failed within sixty days after such receipts to notify the Bank 
that  the said checks were forgeries, for which reason the defendant 
pleads the provisions of G.S. 53-52 in bar of the plaintiff's right to 
recover. 

Upon motion of the plaintiff, the material portions of the Bank's 
first further answer were stricken. Upon motion of the Bank, Eloise 
M. Currin, Administratrix of the Estate of S. T. Currin, Jr., was 
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made a party defendant, but after she filed answer the Bank 
elected to take a voluntary nonsuit as to her and the action, as 
against her, was dismissed. 

The action came on to trial and a t  the close of the plaintiff's 
evidence the Bank's motion for judgment of nonsuit was allowed. 
From that judgment the plaintiff appealed to this Court and the 
judgment of nonsuit was reversed. Nationwide Homes v. Trust Co., 
262 N.C. 79, 136 S.E. 2d 202. 

The matter then again came on for trial and, by consent, was 
heard by Latham, S.J., without a jury. 

Prior to trial the parties stipulated that the signature card pre- 
sented to the Bank by S. T .  Currin, Jr., bearing his signature and 
purporting to bear the signature of George Coleman, an officer of the 
plaintiff, was "filled out without the authorization and knowledge 
of the plaintiff corporation; that  the signature of George Coleman 
was a forgery committed by the said S. T.  Currin, Jr." They then 
further stipulated that  "all checks drawn on the subject account 
are forgeries committed by S. T.  Currin, Jr .  and are not checks or 
drafts of the plaintiff." 

After hearing this evidence, Latham, S.J., made numerous find- 
ings of fact, which are incorporated in his judgment. The defendant 
did not except to any of these findings of fact and each of them is 
supported by evidence in the record. Those material to this appeal 
may be summarized as follows: 

Currin had no authority, express or implied, to open a bank ac- 
count without the approval of the Home Office of the plaintiff. It 
was his duty to send all bills for labor and materials to the plain- 
tiff's Home Office and all such bills were paid from that  office by the 
parent corporation. Currin falsely represented himself to the Bank 
as vice-president of the plaintiff corporation and, without authority 
from the plaintiff, opened an account in the Bank in the plaintiff's 
name, presenting to  the Bank a signature card signed by him and 
purporting to be signed by George Coleman, secretary of the plain- 
tiff, Coleman's signature thereon being a forgery. The signature 
card purported to authorize the payment of checks signed in the 
name of the plaintiff by Currin. Currin deposited in the account, 
from time to time, a total of $13,956.45, all of which, with the ex- 
ception of a trivial amount, was disbursed by the Bank upon checks 
signed in the name of the plaintiff by Currin, which checks were 
unauthorized by and unknown to the plaintiff or its parent corpora- 
tion. The Bank is entitled to a credit of $5,292.76 by reason of cer- 
tain of the disbursements which Fvere to the benefit of the plaintiff. 
One of the deposits by Currin in the account consisted of a check 
drawn by the parent corporation payable to A. L. Franklin and 
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endorsed by Franklin, and then endorsed by Currin for deposit in 
the Bank to the credit of the plaintiff'. When returned to the drawer 
by the drawee bank, this check bore the rubber stamp endorsement 
of the defendant and another bank stating "prior endorsements 
guaranteed." On 28 December 1961, Currin committed suicide. A 
few days prior to his death, the regional manager of the plaintiff 
corporation discovered the cancelled checks and check book relat- 
ing to this bank account in Currin's locked desk a t  the plaintiff's 
office in Raleigh. Prior to that  time, no officer or authorized employee 
of the plaintiff knew of the existence of this account. On or about 
28 December 1961, the plaintiff's regional manager went to the Bank 
and notified its head bookkeeper that he had discovered this un- 
authorized account, asked for a copy of the resolution of the plain- 
tiff corporation authorizing the opening of the account, and upon 
being shown the signature card filed with the Bank by Currin ad- 
vised the Bank that Currin was not and never had been a vice-presi- 
dent of the plaintiff and that  the signature of Coleman upon the 
card was a forgery. 

Latham, S.J., concluded from his findings of fact so made that  
Currin had no apparent or implied authority to open the account 
and draw checks thereon; that  the checks paid by the Bank were 
"forged and unauthorized, were not checks of the plaintiff"; that  
the endorsement on the check of the plaintiff payable to Franklin, 
above mentioned, was not notice to the plaintiff of the existence 
of the Bank account; that  all the money deposited in the account 
belonged to the plaintiff; that  $5,292.76 was the full amount of 
credit to which the defendant is rightfully entitled; that  the entire 
transaction was a scheme designed by Currin to defraud the plain- 
tiff and all of the checks drawn on the account by Currin were in 
furtherance of this scheme; that  the plaintiff did not receive the 
vouchers showing payments from the account by the Bank until on 
or about 28 December 1961, and notice was then given to the Bank 
of "the forged and unauthorized account and checks," in accord- 
ance with G.S. 53-52; and that none of the plaintiff's claim is barred. 

Upon these findings and conclusions, Latham, S.J., adjudged that  
the plaintiff have and recover of the defendant $8,663.69, together 
with interest thereon from 28 December 1961, and costs. From this 
judgment the Bank now appeals. 

Mordecai, Mills and Parker for defendant appellant. 
Yarborough, Blanchard, Tucker & Yarborough for plaintiff ap- 

pellee. 

LAKE, J. The principal contention of the Bank is that  the plain- 
tiff, on or about 28 December 1961, a t  which time its regional man- 
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ager discovered the existence of the bank account and the checks 
paid prior to tha t  time, did not notify the Bank that  the checks 
were forgeries but merely notified the Bank that  the account was 
unauthorized and the signature of Coleman upon the signature card 
was a forgery. I t  contends that,  though the plaintiff received the 
bank statement for December on or before 10 January 1962, and, 
therefore, on that  date had possession of all cancelled checks, the 
plaintiff did not make demand upon the Bank for re-crediting to his 
account the amount of such checks, less the credit above mentioned, 
until 29 March 1962, a t  which time the plaintiff delivered to the 
Bank an itemized list of the checks paid by the Bank and charged 
to the account, together with a statement of the credits acknoml- 
edged by the plaintiff to be due the Bank. For this reason the Bank 
contends that  the plaintiff is barred from any right of recovery by 
G.S. 53-52, which reads as follows: 

"Forged check, payment of.-No bank shall be liable to a 
depositor for payment by it of a forged check or other order to 
pay money unless within sixty days after the receipt of such 
voucher by the depositor he shall notify the bank that  such 
check or order so paid is forged." 

When funds were deposited in the defendant Bank for credit to 
an account opened, and later carried on its books, in the name of 
the plaintiff, a relation of debtor and creditor between the Bank and 
the plaintiff was thereby created. The Bank has the burden of prov- 
ing that  i t  paid the debt when it relies upon payment as a defense 
to an action for the collection of it. Nothing else appearing, it is 
not sufficient for the Bank to show simply that  i t  made a debit entry 
upon the account. It must show tha t  i t  had authority from the cred- 
itor to make such entry or that  the creditor is estopped or otherwise 
barred from asserting the Bank's lack of authority for the making 
of such entry. Schwabenton v. Bank, 251 N.C. 655, 111 S.E. 2d 856. 

Here, i t  is admitted in the answer tha t  "the sum of $13,956.45 
was deposited in the defendant Bank in an account in the name of 
Nationwide Homes of Raleigh, N. C., Inc." Upon the former appeal 
in this action, Natzomide Homes v. Tmst  Co., 262 K.C. 79, 136 
S.E. 2d 202, Rodman, J., speaking for the Court, said: 

"The admission that  funds were deposited with defendant 
in plaintiff's name placed the burden on i t  to show payment of 
the debt so created. * * * Here the stipulation that Currin 
forged the checks negates express authority to draw on the 
bank account; * * * The mere fact tha t  an agent makes 
deposits to the credit of his principal is not of itself sufficient to 
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imply authority to draw checks on the account. * * * The 
burden was on defendant to  show plaintiff's recognition of Cur- 
rin's authority to  write checks." 

The trial judge found as a fact that all disbursements charged 
t o  this account were "by checks signed by Currin, which checks were 
unauthorized by and unknown to the plaintiff or to the parent corp- 
oration." He  also found as facts that  throughout the existence of 
this account the Bank was not aware "of any business of the said 
Currin or of the extent of Currin's practices, was unaware of any 
business of the plaintiff corporation, and made no effort to acquaint 
itself with either," and "that the defendant Bank had no notice of 
Currin's having described himself as general manager of plaintiff's 
local office." These findings of fact are supported by evidence in the 
record. Furthermore, the record does not disclose any exception by 
the defendant to any of them. For both of these reasons, the find- 
ings have the same effect as a verdict of a jury and are conclusive 
upon appeal. Goldsboro v. R. R., 246 N.C. 101, 97 S.E. 2d 486; St. 
George v. Hanson, 239 N.C. 259, 78 S.E. 2d 885; Burnsville v. 
Boone, 231 N.C. 577, 58 S.E. 2d 351; Buchanan v. Clark, 164 K.C. 
56, 80 S.E. 424. 

The parties stipulated "that all checks drawn on the subject ac- 
count are forgeries committed by S. T. Currin, Jr .  and are not checks 
or drafts by the plaintiff." 

It being thus clearly established that the relation of debtor and 
creditor existed, and that  the payments by the Bank were upon 
checks drawn by Currin with neither express, implied nor apparent 
authority, such payments are not a defense to  the claim of the plain- 
tiff unless they are made so by G.S. 53-52. 

I n  Moore v. Humphrey, 247 N.C. 423, 101 S.E. 2d 460, Bobbitt, 
J., speaking for the Court, said: 

"Where facts are stipulated, they are deemed established as 
fully as if determined by the verdict of a jury. * * " A stip- 
ulation is a judicial admission. As such, 'It is binding in every 
sense, preventing the party who makes i t  from introducing evi- 
dence to dispute it, and relieving the opponent from the neces- 
sity of producing evidence to establish the admitted fact.' 
Stansbury, North Carolina Evidence, Sec. 166." 

We need not consider in the present case the interesting question 
of whether the court is bound by a conclusion of law incorporated 
into a stipulation of the parties, where the record contains findings 
of fact, supported by evidence, casting doubt upon the correctness 
of such conclusion. Nor do we need, in this instance, to determine 
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whether a check signed in the name of the depositor by one who 
claims to be an agent, but who has no authority to draw such checks, 
is a forgery within the meaning of G.S. 53-52. In  State v. Lamb, 198 
N.C. 423, 152 S.E. 154, Adams, J., speaking for the Court, said, 
" [Sligning as the agent of another without authority docs not con- 
stitute forgery." See, however, Trust Co. v. Casualty Co., 231 N.C. 
510, 57 S.E. 2d 809, 15 A.L.R. 2d 996. 

If the checks signed by Currin, without authority from the 
plaintiff, were not forgeries, G.S. 53-52 has no application and af- 
fords to the defendant no defense to the claim of the plaintiff. 

If thcse checks were forgeries, within the meaning of that  statute, 
the defense of the statute is not available to the defendant because 
the plaintiff gave notice to the defendant Bank within the time pro- 
vided by the statute. 

In  Schwabenton v. Bank, supra, this Court said, "The burden 
is on the bank seeking the protection afforded by this statute to 
show delivery of the voucher to the depositor more than sixty days 
before the claim is made." I n  tha t  case, i t  was also held that  the 
mailing of a bank statement, with cancelled checks, and the accept- 
ance thereof from the Post Office by the depositor "in person or 
through his authorized agent," constituted a receipt by the depositor 
of such documents within the meaning of the statute, and that  the 
depositor's failure to give the required notice to the bank, within 
the specified time thereafter, would bar liis right of recovery even 
though the "authorized agent" so receiving the bank statement was 
the forger and, again, was unfaithful to liis trust by concealing the 
voucher from the depositor. 

I n  the present case, i t  is argued tha t  Currin received some of 
the statements and cancelled checks relating to this account prior 
to 28 December 1961. Assuming tha t  the evidence would be sufficient 
to support a finding that Currin did so receive the statements and 
cancelled checks, the evidence conclusively shows that  the plain- 
tiff was not aware of the existence of this account. Currin  as not 
authorized by the plaintiff to open the account, to draw checks on 
i t  or to receive and examine bank statements pertaining to it. There- 
fore, the rule of the Schwabenton case, as to when the depositor re- 
ceived the cancelled checks, does not apply to the present situation. 
Thus, the conclusion of the trial judge tha t  the plaintiff did not re- 
ceive the vouchers and statements until on or about 28 Dccember 
1961 is supported by findings of fact which, in turn, are supported 
by evidence. 

Immediately upon the discovery of the existence of the bank 
account, through its discovery of the statements and checks so re- 
turned by the defendant to Currin, the plaintiff notified the defend- 
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an t  Bank that  the account was unauthorized and that  the pur- 
ported signature of its secretary, Coleman, upon the card with which 
the account was opened, was a forgery. G.S. 53-52 does not require 
notice in any specified form. It is sufficient that  within the time 
allowed by the statute the depositor gives to the bank notice suffi- 
cient in content to advise the bank that the debits charged to the 
depositor's account are based upon checks which are "forged." 
Notice to the bank that  the entire account is unauthorized and un- 
known to the person in whose name it  is opened necessarily advises 
the bank that  any check charged thereto, which check purports to 
be drawn in the name of such account holder was drawn without 
authority and with fraudulent intent-a forgery within the con- 
templation of the stipulation in this record. Consequently, there was 
no error in the conclusion of the trial court that  notice to the de- 
fendant Bank "of the forged and unauthorized account and checks 
was given on or about December 28, 1961, in accordance with G.S. 
Sec. 53-52." The defendant having been given the notice required 
by the statute, there was no error in the court's conclusion that  
"none of the plaintiff's claim is barred." 

Neither the plaintiff nor its parent corporation was put on notice 
of the existence of the account in the defendant Bank by reason of 
the fact that  a check, drawn by the parent, payable to  one A. L. 
Franklin, was first endorsed by Franklin and thereafter endorsed 
by Currin for deposit into the account in question. There is no duty 
upon the depositor to examine endorsements upon his genuine 
checks. 10 Am. Jur. 2d, Banks, § 513. There is no evidence that  the 
plaintiff did, in fact, observe the endorsements upon this check and 
thereby learn of the unauthorized account. There was no error in 
the court's conclusion with respect to  this matter. 

It appears from the record that  the judgment was signed, by 
consent, out of term and out of the district on 27 August 1965, and 
that  the defendant caused appeal entries to be entered on the docket 
on 1 September 1965, but did not file any exceptions to the judg- 
ment, or to the refusal of the court to find facts as requested by the 
defendant, until the service of its statement of the case on appeal on 
28 December 1965. This was not in accordance with the require- 
ments of G.S. 1-186. Furthermore, the defendant's statement of its 
assignments of error does not comply with Rule 19(3) of the Rules 
of Practice in this Court, in that  i t  does not appear from the assign- 
ments, themselves, what question is intended to be presented 
thereby, but we are directed on ('a voyage of discovery" through the 
pages of the record. See Hines v. Frink, 257 N.C. 723, 127 S.E. 2d 
509; Hunt v. Davis, 248 N.C. 69, 102 S.E. 2d 405. We have, never- 
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theless, considered each of the assignments as if i t  had been prop- 
erly set forth and we find no merit therein. 

No error. 

MOORE, J., not sitting. 

LARUE B. COX, ADMINISTRATOB or THE ESTATE OF JANET GAIL COX, DE- 
CEASED, V. LLOYD D. GALLAMORE, JR. AND NORFOLK SOUTHERN 
RAILWAY COMPANY. 

(Filed 16 June, 1966.) 

Upon motion to nonsuit, plaintiff's evidence must be taken as  true and 
interpreted in the light most favorable to him, giving him the benefit of 
all inferences favorable to him reasonably deducible therefrom, and re- 
solving in his faror all contradictions or inconsistencies, if any, in his 
evidence. 

2. Negligence 5 2& 
Nonsuit for contributory negligence is proper only when plaintiff's own 

evidence inescapably establishes this defense. 

3. Railroads !j &- 

A passenger in an automobile cannot be held contributorily negligent as  
a matter of law in failing to warn the driver of the approach of a train 
a t  a railroad grade crossing the approach of the train is obscured 
by buildings and obstructions, the track across the highn-ay is not risible 
until immediately upon it, and the paint on the railroad crossing sign 
has been allowed to fade so that its warning is not easily distinguishable. 

The failure of the State Highway Commission to require the installation 
of gates, alarm signal, or other safety devices a t  a grade crossing does not 
relieve the railroad from its common lam duty to give users of the highway 
adeclllate warning of the existence of the grade crossing. G.S. 136-20. 

5. Sam* 
While a railroad crossing is, in itself, a warning of danger to a driver 

who knows of it or who, by keeping a reasonable lookout in his direction 
of travel, should discover its existence in time to stop his vehicle before 
entering the path of an approaching train, such driver is not required to 
assume that he will come upon an unknown, unmarked railroad crossing 
which is not discoverable by a reasonable lookout. 

6. Same- 
Even though a railroad crossing has signs posted which are  adequate to 

give a traveler on the highway notice of the presence of the railroad cross- 
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ing, it  is also the duty of the railroad to give timely warning of the ap- 
proach of its train to the crossing by the blowing of the whistle or horn, 
\by ringing the bell, or by some other device reasonably calculated to at- 
:tract the attention of those approaching the crossing upon the highway. 

S a m e  
The duty of the engineer of a train approaching an obstructed highway 

crossing to give reasonable and timely warning of the approach of the 
train to the crossing is the same whether the obstructions are erected by 
the railroad or by some other person. 

S a m e  
The driver of an automobile who knows or, by the exercise of a reason- 

able lookout in the direction of travel, should know that he is approaching 
a railroad crossing, is not relieved of his duty to look before entering 
upon the crossing merely because he has heard no signal of an approach- 
ing train, and he is under duty to  his passenger to reduce his speed so 
that he can stop the vehicle, if necessary, in order to avoid a collision with 
an approaching train, the train having the right of way a t  the crossing. 

Negligence 5 + 
Negligence of one party cannot insulate the negligence of another unless 

the negligence of such other is a superseding cause which alone results in 
the injury; this it cannot do if the primary negligence continues up to the 
moment of impact. 

10. Railroads § & Evidence held sufflcient t o  b e  submitted t o  t h e  
jury o n  issue of concurring negligence of driver a n d  railroad i n  
causing dea th  of passenger i n  crossing accident. 

Evidence tending to show that a locomotive approached a crossing 
without giving signal by whistle or otherwise, that the crossing was ob- 
structed and that the train did not come into view of the driver of the car 
in which plaintiff's intestate was riding until the car was some 175 feet 
from the crossing, leaving it a question of fact whether the driver, by the 
use of reasonable care under the circumstances, could have brought his 
car to a stop before striking the train or whether, by maintaining a rea- 
sonable lookout in his direction of travel. he should have discovered the 
existence of the crossing before the train, itself, came into view, held 
sufflcient to be submitted to the jury on the question of concurring negli- 
gence of the railroad company and the driver in an action for wrongful 
death of a passenger in the automobile. 

MOORE. J., not sitting. 

APPEAL by plaintiff from Morris, J., 6 December 1965 Regular 
Civil Session of CURRITUCK. 

This is an action for the wrongful death of Janet Gail Cox, age 
15, as the result of a collision between a train of the Norfolk 
Southern Railway Company and an automobile driven by the de- 
fendant Gallamore, in which automobile she was riding as a pass- 
enger. The answer of each defendant admits that  the collision oc- 
curred on 28 August 1960 a t  a grade crossing of the Railway Com- 
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pany's track by a paved public highway in Currituck County, that 
the automobile was driven by Gallamore, and that  Janet Gail Cox 
died as a result of injuries sustained by her in the collision. 

The complaint alleges that  the Railroad was negligent in that  
i t  failed to erect and maintain adequate signs or signals showing the 
presence of the crossing, i t  operated its trains a t  an excessive speed, 
failed to keep a lookout for automobiles approaching the crossing, 
failed to reduce the speed of the train, and failed to give a signal 
of the train's approach to the crossing by bell, whistle or horn. The  
complaint alleges that  Gallamore was negligent in that  he drove the 
auton~obile a t  an excessive speed, failed to decrease his speed, failed 
to keep a lookout for approaching trains and failed to stop the 
automobile short of the track so as to allow the train to pass. The 
complaint alleges that  the negligence of the two defendants concur- 
red and that  each was a proximate cause of the collision and of the 
death of the girl. 

The answer of each defendant denies negligence by the answer- 
ing defendant, admits negligence of the other defendant, as  alleged 
in the complaint, and alleges that  such negligence of the other de- 
fendant mas the sole proximate cause of the collision. Each de- 
fendant also pleads contributory negligence of the deceased in not 
warning Gallamore of the danger. 

At the close of the evidence offered by the plaintiff, a motion for 
judgment of nonsuit as to each defendant was granted. From the 
judgment of nonsuit so entered the plaintiff appeals. 

The plaintiff offered evidence which may be summarized es 
follows : 

The deceased, her cousin, Carol Beck, and four male companions 
were out for a Sunday afternoon ride. This began in Sorfolk where 
all of them resided with the exception of Gallamore, who was also 
in Norfolk a t  that time and joined the party there. At the time of 
the collision, Gallamore was driving the automobile. The deceased 
and one of the other young men were sitting on the front seat. The 
other three men in the party had been drinking a substantial quan- 
tity of beer, but neither Gallamore nor either of the girls had had 
anything to drink. 

The members of the party who testified were not familiar with 
the highway upon which they were driving and there is no evidence 
to  indicate that  any member of the party had been on this road 
before or knew of the existence of the railroad crossing. They were 
traveling west on Highway No. 1148, a paved road with one lane 
for traffic moving in each direction. The highway crossed the mil- 
road track a t  grade, rising slightly as it  approached the track. The 
track was not elevated above the surface of the highway approachw 
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to i t  or the surrounding terrain. Thus it was not visible as i t  actually 
crossed the road until one came practically upon it. One looking for 
i t  to the north could see the track when about 400 feet east of the 
crossing, provided his view was not obstructed by trucks in a park- 
ing area adjoining the north side of the road. There were trucks 
parked there when the collision occurred. As Gallamore approached 
the crossing there was no sign warning of its existence except that 
12 feet from the rails there was the customary railroad crossing sign 
consisting of two crossed boards, each from three to four feet long 
and approxin~ately four inches wide, placed upon a dark-colored 
post, and rising some 15 feet above the ground. The crossed boards 
had once been painted white but practically all of the paint had 
worn off so that the condition of the sign was "weather beaten" and 
"very faded," about like an unpainted house. Other unpainted poles 
carrying utility wires were nearby. Further west was a wooded area 
which provided a dark background for the crossing sign. 

The train came from the north, the right of the occupants of the 
automobile. As a driver approached the crossing, thirteen buildings, 
tanks or other structures, plus several trucks standing in a parking 
area beside a store, blocked his view of a train coming from the 
north, although there were, a t  certain places along the road, open 
spaces between the buildings through which one could, if looking in 
that  direction a t  the right instant, have seen to and beyond the line 
of the track. The track itself would not have been visible. 

When the automobile was approximately 175 feet from the cross- 
ing, the locomotive came into the sight of the occupants of the car, 
emerging from behind a long building formerly used as a freight 
station and, a t  the time of this occurrence, used as a shed for stor- 
ing potatoes. At  that  time the train was approximately 125 feet 
from the crossing. Gallamore, the driver of the automobile, immedi- 
ately applied his brakes and cut to his left to bring it  to a stop. The 
car skidded into the side of the loconiotive near the front of i t  and 
the deceased sustained injuries from which she died, apparently be- 
ing instantly killed. The brakes of the car were in good condition. 
There was loose gravel on the surface of the highway. 

Gallamore had taken over the driving of the car approximately 
one mile before reaching the crossing. He was driving 40 miles an 
hour. The windows of the automobile were all down and the radio 
was not turned on. The occupants were not engaged in any boister- 
ous conduct. Each of the two who testified said that he did not hear 
any whistle, bell or other signal indicating the approach of the 
train to the crossing, that  his hearing was excellent and there was 
nothing to prevent him from hearing such a signal. Neither of them 
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saw the crossing sign until after he saw the train. All the occupants 
of the automobile observed tlie train a t  tlie same time and cried out. 

A whistle post stood beside the railroad track 1,000 feet north of 
the crossing. 

J .  W .  Clontx and Wil ton F .  Walker  for plaintiff appellant. 
J .  Kenyon Wilson, Jr. and John H .  Hall for defendant Railroad, 

appellee. 
Leroy, Wells  & Shaw for defendant Gallamore, appellee. 

LAKE, J. In  passing upon the motion for judgment of nonsuit, 
the evidence of the plaintiff must be taken as true and must be in- 
terpreted in the light most favorable to the plaintiff. All reasonable 
inferences favorable to him must be drawn therefrom. Contradic- 
tions or inconsistencies, if any, in his evidence must be resolved in 
his favor. 

The judgment of nonsuit could be affirmed on the ground of con- 
tributory negligence by the plaintiff's intestate only if his own evi- 
dence, so considered, leads inescapably to the conclusion that she 
was negligent and thereby contributed to her own injuries. There 
being no such evidence in the record before us, the judgment cannot 
be sustained on that ground. 

G.S. 136-20, which empowers the State Highway Commission, 
under certain circumstances, to require a railroad company to in- 
stall gates, alarm signals or other safety devices a t  a crossing, does 
not relieve the railroad from its common law duty to give users of 
a highway adequate warning of the existence of a grade crossing a t  
which the Commission has not required such devices to be installed. 
Highway Commission v. R. R., 260 N.C. 274, 132 S.E. 2d 595. 

A railroad crossing is, in itself, a warning of danger to a driver 
who knows of i t  or who, by keeping a reasonable lookout as he 
drives along a highway, could discover its existence in time to stop 
his vehicle before entering the path of a train proceeding over the 
crossing. Ramey  v .  R .  R., 262 N.C. 230, 136 S.E. 2d 638; Stevens 
v. R .  R., 237 N.C. 412, 75 S.E. 2d 232. On the other hand, one, 
driving upon a highway is not required to assume that he will come 
upon an unknown, unmarked railroad crossing a t  grade level which 
is not discoverable by keeping a reasonable lookout in the direction 
of his travel. It is the duty of the railroad to give to users of the 
highway warning, appropriate to the location and circumstances, 
that a railroad crossing lies ahead. Davidson v .  R. R. ,  170 N.C. 281, 
87 S.E. 35; Stephenson v. Grand Trunk Western R. Co., 110 F .  (2d) 
401, 132 A.L.R. 455; 75 C.J.S., Railroads, § 76813; 44 Am. Jur., Rail- 
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roads, $ 558; Annot., 40 A.L.R. 1309. In 44 Am. Jur., Railroads, $ 
528, i t  is said: 

"A traveler's ignorance of the existence of a railroad cross- 
ing does not impose any additional duty on a railroad company 
in the operation of its trains, but the company may, by its 
omission of some duties, subject itself to a liability for injury 
to one ignorant of a crossing, where it  would not be liable if he 
knew thereof. One of these is the duty to give appropriate 
warning to persons using the highway of the presence of rail- 
road crossings. The manner in which this duty shall be dis- 
charged varies according to the circumstances and surround- 
ings, and ordinarily it  is a question for the jury whether the 
duty in a particular case has been sufficiently performed. This 
is usually done by means of sign boards a t  or near the cross- 
ing indicating the presence of the crossing, and these are fre- 
quently required by statute." 

Even though the railroad has posted signs which are adequate to 
give a traveler upon the highway notice of the presence of a railroad 
crossing, i t  is also the duty of the railroad to give timely warning of 
the approach of its train to the crossing by the blowing of the whistle 
or horn, by ringing the bell or by some other device reasonably cal- 
culated to attract the attention of those approaching the crossing 
upon the highway. Johnson v. R. R., 255 N.C. 386, 121 S.E. 2d 580; 
Irby  v. R. R., 246 N.C. 384, 98 S.E. 2d 349; Caldwell v. R. R., 218 
N.C. 63, 10 S.E. 2d 680; Moseley v. R. R., 197 N.C. 628, 150 S.E. 
184; Hill v. R. R., 195 N.C. 605, 143 S.E. 129; Blum v. R. R., 187 
N.C. 640, 122 S.E. 562; Johnson v. R. R., 163 N.C. 431, 79 S.E. 690; 
Hinkle v. R. R., 109 N.C. 472, 13 S.E. 884. 

I n  the Hinkle case, Avery, J. ,  speaking for the Court, said: 

"In the absence of statutes regulating the time and manner 
of giving signals, the failure of an engineer in charge of a loco- 
motive to ring the bell or sound the whistle on approaching the 
crossing of a public highway * * * is evidence of negligence 
to be submitted to  the jury. [Citations omitted.] 

"It is negligence per se * * * to omit to give in reason- 
able time some signal from a train moving * * * when i t  is 
hidden from the view of travelers, who may be approaching 
and in danger of coming in collision with it, by the cars of the 
company left standing on its track, or by an embankment, a 
cut or a sharp curve in its line, or by any other obstruction al- 
lowed to be placed or placed in any way by the company. [Ci- 
tations omitted.] 
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"Where a railroad company has erected a whistle-post a t  a 
proper distance from a crossing in order to notify en,' olneers 
when to give time!y warning of tlie approach of a train to per- 
sons using the intersecting highway, and the purpose of the 
company is known to the public so that  persons generally are 
led to act on the supposition that  a signal will be given a t  the 
post, i t  is negligence on the part  of the company if the engi- 
neer fail to sound the whistle a t  tlie point so indicated in pass- 
ing with a freight or passenger train in his charge." 

Where the railroad knows, or should know, tha t  there are not 
adequate signs warning travelers upon the highway that  they are 
approaching a crossing and knows, or should know, that  the view 
of an approaching train from the highway approach to crossing is 
obstructed, the duty to give reasonable and timely warning of the 
approach of its train to the crossing is the same whether the build- 
ing which obstructs the traveler's view was erected by the railroad 
or by some other person. The failure of the railroad to give reason- 
able and timely warning of the approach of its train to such a cross- 
ing is negligence. 

On the other hand, the driver of an automobile, who knows, or, 
by the exercise of a reasonable lookout in the direction of his travel, 
should know, tha t  he is approaching a railroad crossing, may not 
proceed to and upon i t  without looking in both directions along the 
track merely because he has heard no signal of an approaching train. 
The driver, who knows, or should know, tha t  he is approaching a 
crossing a t  which his view of the track is obstructed, owes to the 
passengers in his vehicle the duty to reduce his speed so that  he 
can stop the vehicle, if necessary, in order to avoid a collision with 
an approaching train. Johnson v. R .  R., 255 X.C. 386, 121 S.E. 2d 
580; Henderson v. Powell, 221 N.C. 239, 19 S.E. 2d 876. The train 
has the right of way a t  the crossing and i t  is the duty of the driver 
of the automobile who pees, or should see, the approaching train in 
time to stop, to do so. Coltrain v. R. R., 216 K.C. 263, 4 S.E. 2d 
853; Johnson v. R. R., 163 N.C. 431, 79 S.E. 690. 

In  Henderson v. Powell, supra, suit was brought against a re- 
ceiver operating a railroad for the mongful death of a passenger in 
an automobile struck by a train a t  a crossing. It was held that  the 
negligence of the driver of the automobile in driving onto the cross- 
ing was not an unforeseeable, intervening cause which insulated the 
negligent failure of the railroad to give a signal of the approach 
of the train. Speaking for the Court, Seawell, J., said: 

"No negligence is 'insulated' so long as i t  plays a substan- 
tial and proximate part  in the injury. Restatement of the Law, 
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Torts, sec. 447. 'In order to  relieve the defendant of responsi- 
bility for the event, the intervening cause must be a super- 
seding cause. It is a superseding cause if i t  so entirely super- 
sedes the operation of the defendant's negligence that i t  alone, 
without his negligence contributing thereto in the slightest de- 
gree, produces the injury.' Shearman & Redfield on Negligence 
(1941) Vol. 1, p. 101, sec. 38 * * * 

"The negligence imputed to  the defendants [the railroad] 
by the evidence is the operation of the train a t  an unlawful rate 
of speed, over an unprotected street crossing in a populous 
town, without signals or warning of its approach. Assuming 
this to be true, i t  was active negligence down to the moment of 
impact on the McCrimmon car, and proximately effective at 
that  time, a t  least inferably so. Similarly, the McCrimmon 
car was in movement disregarding precautions and prudent 
operation when struck. The omitted acts were all relative to 
these movements. The default was concurrent." 

The plaintiff offered testimony from which the jury could find 
that  the Railroad gave no signal, by whistle or otherwise, that  the 
train was approaching the crossing. Whether this evidence is true 
and whether, if true, i t  is sufficient to show that  no such signal was 
given, are questions for the jury. There is evidence that  the train 
came into Gallamore's view when the automobile was 175 feet from 
the crossing and traveling a t  a speed of 40 miles per hour. Whether 
this allowed sufficient time for a driver using reasonable care under 
the circumstances to bring the car to a stop before striking the train 
is a question for the jury. Whether Gallamore, by keeping n rea- 
sonable lookout in the direction of his travel, should have discovered 
the existence of the crossing before the train, itself, came into view 
and thus, before the train came in view, should have reduced the 
speed of the automobile so that  he could have stopped it  in safety 
af ter  the approach of the train beclime known to him, is also a 
question for the jury. 

Taking the evidence of the plaintiff as true and viewing it  in the 
light most favorable to him, i t  is sufficient to support a finding of 
negligence by either or both of the defendants and that  the negli- 
gence of each was a proximate cause of the collision and the death 
of the plaintiff's intestate. We, of course, express no opinion as to 
whether this evidence, or any portion thereof, is true or as to what 
inferences should be drawn therefrom. The evidence introduced a t  
a further trial of this action may be different in some material par- 
ticular. We hold only that  the evidence in the record now before us, 
if true, is sufficient to support a finding that  the proximate cause of 
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the death of the plaintiff's intestate was negligent conduct on the 
part of either or both of the defendants and the judgment of nonsuit 
was error as to each of them. 

Reversed. 

MOORE, J., not sitting. 

N. J. BRYANT v. DR. R. J. DOUGHERTY. 

(Filed 16 June, 1966.) 

1. Master and Servant SS 45, 86- 

The relationship of employee and employer within the purview of the 
Workmen's Compensation Act is jurisdictional and the Industrial Com- 
mission has no jurisdiction of claims which do not arise out of this re- 
lationship; nor does the Act take away any common law right of the 
employee for damages, even as  against the enq~loyer, when the right of 
action is disconnected with the employment and pertains to the employee 
as a member of the public. G.S. 97-10.1. 

2. Master and Servant S 8 s  
The Industrial Commission is not a court of general jurisdiction and 

has no jurisdiction of an action for lnalpractice against a physician or 
surgeon who is not employed full time by the employer but is merely se- 
lected by the enlployer to treat the employee for injuries received in the 
course of his employment, even though a s  against the emploger and its 
insurance carrier the employee's right to recover for such aggravation of his 
injury is limited to the benefits provided by the Act. G.S. Q7-26. 

3, Courts 5 3- 
The Superior Court is a court of general jurisdiction and has jurisdic- 

tion of all actions for personal injury due to negligence except insofar a s  
i t  has been deprived of such jurisdiction by statute. 

4. Master and Servant § 86; Physicians and Surgeons 3 11- 
The North Carolina Workmen's Compensation Act does not deprive an 

employee of a right to maintain a n  action a t  common law for malpractice 
against the physician or surgeon selected by the employer to treat his 
injuries received in the course of his employment when the physician is 
not a full time employee of the employer. G.S. 97-10.1, G.S. 97-10.2, G.S. 
97-26. G.S. 97-9. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Riddle, S.J., March 1966 Civil Session 
of MOORE. 
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The plaintiff alleges in his complsint, in substance, that  while he 
was a t  work as an employee of West End Table Company, on 31 
May 1962, he sustained an injury when a box fell and struck him, 
fracturing his leg; he went to the defendant, a physician, for treat- 
ment; the defendant was negligent in treating him and he was dam- 
aged. 

The defendant filed an answer in which he admits that  the plain- 
tiff, while working as an employee for West End Table Company, 
received an injury to his thigh for which the plaintiff consulted the 
defendant on 6 June 1962, but denies that  he was negligent in his 
treatment of the plaintiff. He  also sets forth five further answers 
which may be summarized as follows: 

(1) At the time of the plaintiff's injury and a t  the time he con- 
sulted the defendant therefor, the plaintiff and his employer were 
subject to and had accepted the provisions of the North Carolina 
Workmen's Compensation Act; the defendant examined the pluin- 
tiff a t  the request of the plaintiff's employer and prescribed treat- 
ment, being paid for his services by the employer's insurance cnr- 
rier; if the plaintiff mas injured by any negligent act or conduct of 
the defendant, the plaintiff's claim therefor is in the exclusive juris- 
diction of the North Carolina Industrial Con~mission and the su- 
perior court does not have jurisdiction of this action. 

(2) Prior to the institution of this action, the plaintiff insti- 
tuted a suit in the Superior Court of Moore County to recover dam- 
ages for the same alleged cause of action; a judgment was entered 
therein by the superior court, adjudging that  i t  was without juris- 
diction and retiring the suit from the civil issue docket for t l ~ e  
reason that  the North Carolina Industrial Commission had exclu- 
sive jurisdiction thereof; the plaintiff did not appeal from thct  
judgment and it  is a bar to the right of the plaintiff to maintain 
the present action. 

(3) The plaintiff filed with the North Carolina Industrial Com- 
mission notice of his injury by accident arising out of and in the 
course of his employment by West End Table Company; the Com- 
mission conducted a hearing and awarded compensation, from which 
award the plaintiff did not appeal; the plaintiff received and ac- 
cepted from the employer's insurance carrier payment of the com- 
pensation so awarded to him; the award was for the full amount of 
the compensation which the plaintiff was entitled to receive on ac- 
count of the injury sustained by him on 31 May 1962, and it  is 
pleaded in bar of the right of the plaintiff to maintain the prescnt 
action. 

(4) Subsequent to the above mentioned judgment of the Su- 
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perior Court of Moore County in the former action, the plaintiff 
requested a further hearing by the Industrial Commission of his 
claim against his employer and its insurance carrier on account of 
the damage suffered by reason of the alleged inalpractice by the 
defendant in this action, which rehearing was had; the Korth Caro- 
lina Industrial Commission, on 13 February 1964, dismissed the 
plaintiff's employer and its insurance carrier as parties to that pro- 
ceeding and made the present defendant a party defendant thereto; 
then the Commission dismissed the entire proceeding for lack of 
jurisdiction; from this order of the Commission the plaintiff did not 
appeal, and the order is pleaded in bar of his right to maintain Ihe 
present action. 

(5) The right of the plaintiff to maintain this action is barred 
by the three year statute of limitations. 

The plaintiff filed a motion to  strike each of the foregoing five 
further answers of the defendant. This motion came on to be heart1 
before Riddle, S.J. At the hearing the plaintiff admitted that, on 
the date of his injury and on the date of his visit to the defendant, 
the plaintiff and his employer were subject to the provisions of the 
North Carolina Workmen's Compensation 9 c t  and had accepted the 
provisions thereof. The plaintiff further admitted that  the defcnci- 
ant examined the plaintiff a t  the request of the plaintiff's einployer, 
prescribed treatment for his injuries and complaints and was pdicl 
for his services by the insurance carrier of the plaintiff's employer. 
Upon these admissions, the court found and concluded that the ac- 
tion is within the cxclusivc juriqdiction of the North Carolina In- 
dustrial Commission and the superior court was without jurisdiction 
thereon. Upon this finding and conclusion, the court ordered ancl 
adjudged that  this action be dismissed and that i t  be retired from 
the civil issue docket for lack of jurisdiction in the said court to 
hear and determine it. It is from this judgment that  the plaintiff 
appeals. 

Seawell & Seawell & V a n  Camp for plaintiff appellant. 
W .  D. Subiston, Jr., for defendant appellee. 

LAKE, J. In  Hunt  v. Bradshaw, 242 N.C. 517, 88 S.E. 2d 762, 
this Court said: 

"A physician or surgeon who undertakes to render profes- 
sional services must meet these requirements: (1) He  must 
possess the degree of professional learning, skill and ability 
which others similarly situated ordinarily possess; (2) he must 
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exercise reasonable care and diligence in the application of his 
knowledge and skill to the patient's case; and (3) he must use 
his best judgment in the treatment and care of his patient. 
[Authorities cited.] If the physician or surgeon lives up to the 
foregoing requirements he is not civilly liable for the conse- 
quences. If he fails in any one particular, and such failure is 
the proximate cause of injury and damage, he is liable." 

G.S. 97-26, which is part of the Nort,h Carolina Workmen's Com- 
pensation Act, provides : 

"[TI he enlployer shall not be liable in damages for malprac- 
tice by a physician or surgeon furnished by him pursuant to  
the provisions of this section, but the consequences of any such 
malpractice shall be deemed part of the injury resulting from 
the accident, and shall be compensated for as such." 

The JT70rkmen's Compensation Act, relates to the rights and lia- 
bilities of employee and employer by reason of injuries and dis- 
abilities arising out of and in the course of the employment rela- 
tion. Where that  relation does not exist the Act has no application. 
Hicks v. Guilford County, 267 N.C. 364, 148 S.E. 2d 240. Where the 
employer and the employee are subject to and have accepted and 
complied with the provisions of the Act, the rights and remedies 
therein granted to the employee exclude all other rights and reme- 
dies in his favor against the employer. G.S. 97-10.1. The Act does 
not, however, take away any common law right of the employee, 
even as against the employer, provided the right be one which is 
disconnected with the employment and pertains to  the employee, 
not as an employee but as a member of the public. Barber v. Minges, 
223 N.C. 213, 25 S.E. 2d 837. 

The Industrial Commission is not a court of general jurisdiction. 
Barber v. Minges, supra. It has no jurisdiction except that  conferred 
upon i t  by statute. The Workmen's Conlpensation Act does not con- 
fer upon the Commission jurisdiction to hear and determine an ac- 
tion, brought by an injured employee against a physician or sur- 
geon, to recover damages for injury due to  the negligence of the 
latter in the performance of his professional services to the em- 
ployee. G.S. 97-26 relates to  the right of the employee to recover 
damages or benefits under the Act from the employer, and so from 
the insurance carrier of the employer. It does not impose liability 
upon the physician or surgeon or relieve him thereof. 

Damages recoverable in a common law action for negligent in- 
jury include damages for aggravation of the original injury by the 
malpractice of a physician or surgeon who undertakes to treat it. 
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Bost v. Metcalfe, 219 N.C. 607, 14 S.E. 2d 648; Snzith u. Thompson, 
210 N.C. 672, 188 S.E. 395. The purpose of the provision in G.S. 
97-26 is to treat the consequences of malpractice by a physician or 
surgeon as part  of the consequences of the original injury as  be- 
tween the employee and the employer, and so, the employer's insur- 
ance carrier. Thus, the employee's right to benefit under the Act on 
account of the consequences of such n~alpractice does not depend 
upon the employer's negligence. Conversely, the employer's liability 
for such consequences of malpractice by a physician or surgeon 1s 
limited to those benefits provided under the Act. I t  was not the pur- 
pose of this statute to affect in any way the liability of tlie phy- 
sician or surgeon. 

In  Hoove~ v.  Indemnity Co., 202 N.C. 655, 163 S.E. 758, the 
plaintiff sued the employer's insurance carrier for alleged wrongful 
death of the employee due to negligent treatment of the einployce 
by a physician selected by tlie insurance carrier. The physician 
was not made a party to the action by the plaintiff. The insurance 
carrier filed a crosq-complaint against the physician for contribution 
on the theory that  if the carrier and the physician were negligent 
they were joint tort  feasors. The physician demurred to the cross- 
complaint and his demurrer was sustained. hd:ms, J., speaking for 
the Court, said, "Injury or suffering sustained by an employee in 
consequence of the malpractice of a physician or surgeon furnished 
by the employer or carrier is not ground for an independent action 
under our statute;  i t  is a constituent element of tlie employee's in- 
jury for which he is entitled to conlpensation." Obviously, this 
statement refers to the factual situation then before the Court;  that  
is, the malpractice of the physician or surgeon selected by the em- 
ployer or carrier is not ground for an independent action against 
the employer or the carrier but is, as to them, one of the conse- 
quences of the original injury and is to be compensated as such in 
accordance with the provision of the Act. Tha t  being true, the 
Court held tha t  the cross-action for contribution on the theory that 
the carrier and the physician were joint tort feasors did not lie. The 
decision in the Hoover case does not relate to the right of the in- 
jured employee to proceed directly against the physician or sur- 
geon for damages due to negligent treatment of the original injury. 
Tha t  question is now presented to this Court for the first time. 

The judgment below dismissed the plaintiff's action against the 
physician for want, of jurisdiction in the superior court to determine 
the rights of the parties. The superior court, unlike the Industrial 
Commission, is a court of general jurisdiction. It has the jurisdic- 
tion of all actions for personal injuries due to negligence, except in- 
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sofar as i t  has been deprived of such jurisdiction by statute. Since 
the Workmen's Compensation Act does not confer upon the Indus- 
trial Commission jurisdiction to  hear and determine the right of a 
patient to recover damages from a physician or surgeon for injury 
by the negligence of the latter in the performance of his professional 
duties, unless the ,4ct destroys the common law right of the patient 
to sue for such damages, that  right continues and the superior court 
has jurisdiction to hear such action and adjudicate the rights and 
liabilities of the parties. 

G.S. 97-10.1 provides that  where the employee and the employer 
are subject to and have accepted and complied with the provisions 
of the Workmen's Compensation Act, the rights and remedies 
granted by that  Act to the employee, his dependents, next of kin, 
or personal representative "shall exclude all other rights and rem- 
edies of the enlployee, his dependents, next of kin, or representative 
as against the employer a t  common law or otherwise on account of 
such injury or death." [Emphasis added.] Obviously, this statute 
applies only to  proceedings against the employer, and so against 
his insurance carrier. It is designed to carry out the purpose of the 
Workmen's Compensation Act, which is to provide limited benefits 
to an employee for an injury by accident arising out of and in the 
course of his employment, and for certain occupational diseases, re- 
gardless of negligcnce or other fault on the part of the employer, 
and, on the other hand, to limit the liability of the employer so as  
to protect him against the possibility of a much larger judgment, 
such as was possible a t  common law when negligence by the em- 
ployer was found. This provision of the Act has no relation to the 
liability of an attending physician or surgeon for negligence in the 
treatment of an injured employee. 

A similar provision is contained in G.S. 97-9, which provides: 

"Every employer who accepts the compensation provisions 
of this article shall secure the payment of compensation to his 
employees in the manner hereinafter provided; and while such 
security remains in force, he or those conducting his business 
shall only be liable to  any employee who elects to  come under 
this article for personal injury or death by accident to the ex- 
tent and in the manner herein specified." [Emphasis added.] 

Virginia has a like provision in its Workmen's Compensation 
Act. The Virginia Act is also similar to ours in all other provisions 
material to this question. I n  Fauver V. Bell, 192 Va. 518, 65 S.E. 2d 
575, the right of an employee to  sue a physician or surgeon for mal- 
practice was sustained though the plaintiff had been awarded and 
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had accepted payment of compensation under the Virginia Act on 
account of the original injury so treated by the defendant physi- 
cian. The Court said: 

"It is next argued that  the treatment of compensatory in- 
jury is a part  of the employer's business, because he is com- 
pelled to furnish medical attention and made liable for the 
consequences of malpractice, and that,  hence the attending 
physician or surgeon falls within the category of 'those con- 
ducting his (the enlployer's) business. * * *' 

"There is no merit in the contention. * * * The employer 
was not engaged in the business or profession of practicing 
medicine or surgery. The physician, on the other hand, was not 
engaged in the business purbuit of the employer but in his own 
business or calling. He mas an independent contractor and not 
a fellow servant of the employee. He was a third party, a 
party conducting his own business, a business other than that  
of the employcr or the employee." 

We do not have before us the question of the right of an in- 
jured employee to bring suit against a physician who is employed, 
full time, by the plaintiff's employer to treat and care for those sus- 
taining injuries in the employer's business. Where, as here, the phy- 
sician is carrying on an independent practice of medicine or surgery, 
we agree with the Supreme Court of Appeals of Virginia tha t  he is 
not "conducting the business" of an industrial corporation merely 
because the manager of the plant sends to him, for examination and 
treatment, those who, from time to time, sustain injuries in the 
plant. Thus, we hold that,  under these circunlstances, G.S. 97-9 does 
not deprive the employee of his common law right to sue a physi- 
cian or surgeon who, in the course of such examination or treatment, 
is negligent and thereby aggravates the original injury. 

G.S. 97-10.2 governs the respective rights of the employee, the 
employer and the enlployer's insurance carrier to maintain actions 
for damagcs against third parties; that  is, persons other than the 
employer and those conducting his business. Paragraph ( f )  of this 
section of the Act provides adequate protection against double re- 
covery by the injured employee on account of aggravation of his 
original injury through the physician's negligence. 

There is a wide diversity of opinion among the courts of the 
several states concerning the right of the employee, who has re- 
ceived compensation under the Workn~en's Compensation Act, to 
maintain a suit for malpractice against the physician or surgeon 
who treated his original injury. Much of the diversity is due to 
differences between the statutes of the respective states. It would 
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serve no useful purpose to attempt to review in this opinion the 
variety of the views prevailing as to the proper application of the 
variety of statutes. For compilations and analyses of these authori- 
ties, see: Larson, Workmen's Compensation Law, §§ 72.61 and 
72.64; Schneider, Workmen's Compensation Text, $ 841; Annota- 
tions: 52 A.L.R. 932, 139 A.L.R. 1010; 101 C.J.S., Workmen's 
Compensation, $ 1043. Having considered all of these views, we come 
to the conclusion that the opinion of the Supreme Court of Appeals 
of Virginia in Fauver v. Bell, supra, correctly construes and applies 
the provisions of a Workmen's Compensation Act similar to our 
own. We find no basis in our statute for making a distinction be- 
tween the right to  sue a third person who, by negligence, causes the 
original injury and the right to  sue a third person who, by negli- 
gence, causes an aggravation of it. 

Since the Workmen's Com~ensation Act does not abrogate the 
employee's common law right -of action against the attendGg phy- 
sician or surgeon, and does not confer upon the Industrial Commis- 
sion iurisdiction to hear and determine such action. the sunerior 
court" had jurisdiction to do so, and the judgment dismissin; this 
action for want of jurisdiction in the superior court was erroneous. 

We express no opinion as to the merits of the plaintiff's claim 
or as to the ruling which should be made upon any portion of his 
motion to strike the various further answers filed by the defendant 
except insofar as they may relate to the jurisdiction of the superior 
court to  adiudicate actions of this general nature. For the determi- 
nation of chose matters, the actio; must be remanded to the su- 
perior court. 

Reversed and remanded. 

MOORE, J . ,  not sitting. 

WALLACE D. BOWLING AND WIFE, ELLA G. BOWLING, AND S. 5. ROY- 
STER, TRUSTEX, V. THE CITY OF OXFORD 

AND 
SOUTHERN RAILWAY COMPANY r. THE CITY OF OXFORD. 

(Filed 16 June, 1966.) 

1. 'rrial 9 21- 
On motion to nonsuit, plaintiff's evidence must be taken as true and 

interpreted in the light most favorable to him, giving him the beneflt of 
every reasonable inference deducible therefrom. 
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BOWLINQ V.  OXFORD AND R. R. T. OXFORD. 

2. Municipal Corporations § 10- 
When a municipality engages in a n  activity which is not an exercise of 

its governmental function but is proprietary in nature, the municipality, 
like an individual or a privately owned corporation engaged in the same 
activity, is liable in damages for injury to persons or property due to its 
negligence or other wrongful act in the conduct of such activity. 

8. Municipal Corporations 99 5, 15-- 
A municil~al waterworks system, including its reservoir as  well as  its 

distribution system, when maintained for the sale of water for private 
consumption, is oper:lted in the city's proprietary capacity, notwitlistand- 
ing that i t  also operates the waterworlis system to supply water for fire 
protection or for the nashing of its streets. 

4. Wate r s  a n d  Watercourses 4- 
One who constructs and maintains a dam to impound waters into a 

reservoir ic: not an insurer against damage by the breaking of the dam 
and the escape of such water. but is liah!e for damaqes resulting from 
the breaking of the dam only if he is negligent in the original construction 
or subseqnent maintenance of the dam. 

5. Negligence 3 6- 
When applicable, the rule of res ipsa loquitur does not relieve plaintiff 

from the burden of proving neqligence and creates no presumption of neg- 
ligence, but merely makes proof of the facts invoking the doctrine sufficient 
to establish a prima facic case so as to place upon defendant the burden 
of going f o r ~ ~ a r d  with evidence to explain the occurrence. 

6. Municipal Corporations § 15; Waters  a n d  W a t e r  Courses 4- 
Evidence of negligence i n  maintenance of d a m  held sufficient fo r  
jury i n  act ion f o r  damages resul t ing f r o m  break  i n  dam. 

Evidence tending to show that for a long period prior to the collapse 
of defendant municipality's dam, defendant knew that a sizeable stream 
of water was running from a point a t  the foot of the earthen dam and 
that water mas seeping through the dam around a drain pipe, that ap- 
prosimately a month prior to the dam's collapse the municipality was 
notified that water sufficient in rolume to fill to half capacity two 24-inch 
culverts was flowing away from the foot of the dam and that its source 
was neither an escape of n-ater through the valve of the drain pipe nor 
recent rainfall, and that for two d a ~ s  prior to the collapse of the dam 
the voiume of water flowing away from the foot thereof mas increasinq 
and was mncldy in color, held sufficient to be submitted to the jury on 
the issue of the municipality's negligence in the maintenance of the dam 
in actions to recover for damages resulting to lower proprietors from the 
sudden release of the water from the breaking of the dam. 

7. Municipal Corporations 9 4 0 -  
The filing of a claim with a city before suit is not necessary when the 

action is brought for damages for a tort committed by the city in the 
exercise of a prvprietarr activity. G.S. 1-33, G.S. 1S3-64. 

8. Par t i e s  3 2- 
The trustee in a deed of trust upon the land is not a necessary party 

to an action by the owner of the l m d  to recover for damages to the 
Inntl. 
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B o w ~ ~ a o  V.  OXFORD AND It. R. V. OXFORD. 

9. Same- 
The failure of defendant to demur is a waiver of his right to insist that 

another part7 should have been joined as  a necessary additional party 
plaintiff. 

MOORE, J., not sitting. 

APPEALS by plaintiffs from Latham, S.J., a t  the October 1965 
Session of GRANVILLE. 

These are two suits for damages to the properties of the plain- 
tiffs alleged to have been caused by the breaking of a dam main- 
tained by the defendant. The cases were consolidated for trial. At  
the close of the evidence offered by the plaintiffs a judgment of 
nonsuit was entered in each case. From these judgments the plain- 
tiffs appeal. 

Rlr. and Rlrs. Bowling were the owners of a farm lying down- 
stream from the dam. The additional plaintiff Royster is trustee in 
two deeds of trust upon the Bowling farm. Upon his own motion he 
was permitted to become a party plaintiff in the Bowling case, 
adopting as his own the pleadings filed by the Bowlings. The plain- 
tiff Railway Con~pany was the owner of a trestle downstream from 
the Bowling farm. 

The pleadings in the two cases are substantially the same. The 
complaint in each undertakes to state two causes of action, one 
based upon negligence and the other upon trespass. 

The allegations of the complaints may be summarized as fol- 
lows: 

On and for several years prior to 1 July 1962, the city of Oxford 
owned a water reservoir known as Lake Devin, the water being im- 
pounded therein by an earthen dam. The city sold water from the 
reservoir to its residents and to nonresidents. On 1 July 1962, the 
dam broke. A great torrent of water rushed through the breach, 
flooded portions of the Bowling farm, washed away and otherwise 
damaged buildings, trees, crops, fences and other properties on the 
farm and deposited upon it  quantities of boulders, stones and other 
undesirable debris. The trestle of the railroad was undermined and 
its road bed bndly washed and eroded. For a long period of time 
prior to the break, there had been a leak in the dam of which the 
city knew, or of which it  should have known by the exercise of rea- 
sonable care, and which it  failed to  correct. For several hours be- 
fore the dam broke the leak had grown larger. The city knew, or 
should have known, the enlarging leak created a hazard to persons 
and properties below the dam. It failed to lower the water level in 
the lake so as to reduce the pressure on the dam. Both the railroad 



N.C.] SPRING TERM, 1966. 555 

and tlie Bowlings filed claims with the city, no action thereon being 
taken by the city. 

In  each case, the city filed answer denying every material alle- 
gation of the complaint and asserting as further defenses: It is im- 
mune from liability for either negligence or trespass for the reason 
that  i t  constructed, operated and maintained the reservoir in tlie 
exercise of a governmental function; the right of action is barred 
by the statute of limitations; all defects in the dam were unknown 
to the city and could not have been and were not discovered by rea- 
sonable inspection and maintenance of the dam; and if any trespass 
was committed the city was not a t  fault and could not have pre- 
vented such trespass by the exercise of reasonable prudence and 
care. 

The evidence offered by the plaintiffs, in addition to tha t  show- 
ing the filing of claims and the city's failure to take action thereon 
and showing the nature and extent of the damage, may be sum- 
marized as follows: 

The city nlaintained Lake Devin as a water reservoir, selling 
water therefrom to residents and nonresidents through its mater- 
works system. I t  impounded the water therein by an earthen dam 
800 feet long and 40 feet high a t  its highest part. The water of the 
lake covered approxinlately 110 acres. Running through the dam 
were a 14 inch pipe, carrying water to the city's filtration plant be- 
low the dam, and a drain pipe. Below the dam the stream bed ran 
under a highway and thence through the Bowling property and 
under the railroad trestle. At approxinlately 8 p.m. on Sunday, 1 
July 1962, a section of the dam, approximately 40 feet wide, col- 
lapsed. All of the water in the lake rushed out, flooding the Bowl- 
ing farm and damaging the trestle. For seven or eight months prior 
to the breaking of the darn, the City Manager had observed a one 
inch stream of water coming out from what appeared to him to be 
solid ground a t  a point on the hillside 25 to 30 feet above the lowest 
point of the dam. He  called engineers who went to the dam and did 
some drilling. Thereupon the engineers advised the Manager tha t  
there was nothing to worry about since this was an  underground 
spring. 

Shortly after the dam was built, this being several years before 
i t  broke, water leaked through the drain pipe by reason of a defect 
in a cement structure around the gate and valve by tvhich the 
water entered the drain pipe. This qtructure was below the surface 
of the lake and some 30 feet out into the lake from the dam. The 
city did not drain the lake to locate and correct this defect, but in- 
stalled a cut-off valve on the outside end of the drain pipe. This 
stopped the flow of water through the pipe. There was, however, some 
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seepage around the pipe thereafter. The water which leaked through 
the drain pipe prior to the installation of the second valve ran on 
down the stream bed below the dam. The water which thereafter 
seeped around the pipe and the one inch stream of water coming 
frorn the point up on the hillside also found its way to this stream 
bed below the dam. 

After the dam broke, the pipe which ran through the dam and 
carried water from the reservoir to the filtering plant appeared not 
to have been disturbed by the outpouring water. A crack in one 
joint of this pipe which ran through the dam was then discovered. 
Other pipes which had led through the dam were found broken up 
and a t  a substantial distance below the dam after the flood of water 
had passed. 

Two days beforc the dam broke, a witness, whose property also 
lay below the dam and who frequently passed along the highway 
running near its foot, noticed tha t  the volume of water running under 
the highn-ay and down the stream bed mas larger t!~an customary, 
and that the stream was red and muddy. I t  appeared as if the valve 
on the drain pipe had been opened. For some timc this witness had 
noticed a 1e:lk around the drain pipe and also the leak coming 
frorn a point higher up on the abutting hill which the City Manager 
had observed. This stream, which the City Manager so observed, 
was described by this witness as coming frorn under the dam a t  a 
point up on the abutting hillside. When the dam broke, the water 
first came from under thc dam. Then the section of the dam caved 
in and was swept away. Both the leak up on the hillside and that  
around the drain pipe had been observed by this witness for a t  
least several months before the dam broke. 

On the morning of the day on which the dam broke, Mr.  Bowl- 
ing noted tha t  the volume of water flowing down the stream bed 
through his land was larger than usual and was of a red and muddy 
color. Prior to this, he had noticed the carth around the lower por- 
tion of the dam was very moist but h:id not noticed any increase in 
the volume of water passing dam the stream bed. 

During the month of June, 1962, the State Highway Coinmis- 
sion had occasion to do work upon two 24 inch culverts running 
under its road below the dam. At  that  time each of these culverts 
was half full of cloudy water though there had been only a little 
rain during the preceding week. The superintendent of the highway 
crew requested the City Manager to cut the water off. The City 
Manager replied that  he could not since i t  was not leaking through 
the valve. 

The only question on appeal is the sufficiency of the evidence to 
withstand a motion for judgment as of nonsuit. 
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Royster & Royster for appellants Wallace D. Bowling and wife, 
Ella G. Bowling, and S. S.  Royster, Trustee. 

Royster & Royster; Hicks & Taylor and W. T. Joyner for appel- 
lant Southern Railway Company. 

Watkins & Edmundson and Zollicoffer & Zollicofjer for defend- 
an t  appellee. 

LAKE, J. Upon a motion for judgment as of nonsuit the evi- 
dence offered by the plaintiff must be taken to be true and must be 
interpreted in the light most favorable to the plaintiff. Every rea- 
sonable inference favorable to the plaintiff must be drawn there- 
from. 

When a city or town engages in an activity which is not an exer- 
cise of its governmental function but is proprietary in nature, the 
city, like an individual or a privately owned corporation engaged 
in the same activity, is liable in damages for injury to persons or 
property due to its cegligence or other wrongful act in the conduct 
of such activity. Glenn v. Raleigh, 246 X.C. 469, 98 S.E. 2d 913; 
Brift v. Wilmington, 236 W.C. 446, 73 S.E. 2d 289; Millar v. TVzlson, 
222 N.C. 340, 23 S.E. 2d 42. Barnhill, J., latcr C.J., speaking for the 
Court, in the Britt case said: 

"[GI enerally speaking, the distinction is this: If the under- 
taking of the municipality is one in which only a governmental 
agency could engage, i t  is governmental in nature. It is pro- 
prietary and 'private' when any corporation, individual, or 
group of individuals could do the same thing. Since, in either 
event, the undcrtalting must be for a public purpose, any pro- 
prietary enterprise must, of necessity, a t  least incidentally pro- 
mote or protect the general health, safety, security or general 
welfare of the residents of the municipality." 

When a municipal corporation operates a system of waterworks 
for the sale by i t  of water for private consunlption and use, i t  is 
acting in its proprietary or corporate capacity and is liable for in- 
jury or damage to the property of others to the same extent and 
upon the same basis as a privately owned water company would be. 
hfosseller v. Asheville, 267 N.C. 104, 147 S.E. 2d 558; Fnw v. Xorth 
Wilkesboro, 253 N.C. 406, 117 S.E. 2d 14; Candler v. Askeville, 247 
N.C. 398, 101 S.E. 2d 470; TYoodie v. Xorth TVilkesbo~o, 159 X.C. 
353, 74 S.E. 924; JlcQuillan, Municipal Corporations, 3d Ed., § 
53.104; Dillon, Municipal Corporations, 5th Ed., 1631; 56 Am. 
Jur. ,  Waterworlis, 5 38. There is no distinction, in this respect, be- 
tween negligence, or other wrongful act, by the city in the con- 
struction or maintenance of the reservoir in which the water is 
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impounded and like acts or omissions in the construction or main- 
tenance of the system of mains and pipes by which the water is dis- 
tributed to the consumers, both the reservoir and the distribution 
system being part of the water plant owned and maintained for the 
same commercial or proprietary purpose. See: Wiltse v. City of Red 
Wing, 99 Minn. 255,  109 N.W. 114; Bailey v.  yew Yorlc, 3 Hill (N. 
Y. Sup. Ct.) 531; Dillon, Rlunicipal Corporations, 5th Ed., § 1669. 
It is also immaterial that  one purpose of the reservoir or the water 
main is to supply water for fire protection or for washing the streets. 
See: Fisher v. iYew Bern, 140 N.C. 506, 53 S.E. 342; RlcQuillan, op. 
cit., supra. 

Although there is authority to  the contrary (Wiltse v. City of 
Red Wing, supra, and Lumber Co. v. Power Co., 206 N.C. 515, 174 
S.E. 427), one who constructs and maintains a dam to impound the 
waters of a river or other stream into a reservoir from which the 
water is to be distributed and sold is not an insurer against damage 
by the breaking of the dam and the escape of such water. Comrs. 
v. Jennings, 181 N.C. 393, 107 S.E. 312; 56 Am. Jur., Waters, § 170. 
He  is not liable for such damage unless he was negligent in the 
original construction or subsequent maintenance of the dam. In  
Lumber Co. v. Power Co., supra, there was ample evidence of neg- 
ligence by the defendant in opening gates on the dam so as to per- 
mit the escape of a huge torrent of water which washed out the 
plaintiff's bridge. 

I n  Schloss v. Hallman, 255 N.C. 686, 122 S.E. 2d 513, Denny, J., 
later C.J., speaking for the Court, said: 

"In Restatement of the Law of Torts, section 166, page 394, 
i t  is said: 'Except where the actor is engaged in an extra-haz- 
ardous activity, an unintentional and non-negligent entry on 
land in the possession of another or causing a thing or third 
person to enter the land, does not subject the actor to liability 
to  the possessor, even though the entry causes harm to the 
possessor or to a thing or third person in whose security the 
possessor has a legally protected interest.' " 

Thus, though the water from the broken dam flooded over and 
damaged the properties of the plaint,iffs, the city cannot be held 
liable for the resulting damage unless in the construction or main- 
tenance of the da,m the city was negligent. 

I n  the annotation appearing in 11 A.L.R. 2d 1179, 1192, i t  is 
said : 

"Dams on natural watercourses are usually deemed to be 
within the control of the owner, and the manner of their con- 
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struction and care to be peculiarly within his knowledge, in 
such degree that  evidence nierely of the giving way of a dam 
maintained by the defendant, and the flooding of the plaintiff's 
lands as a result, calls for application of the rule res ipsa 
loquitur." 

To  the same effect see 93 C.J.S., Waters, § 156. When applicable, 
this rule of res ipsa loquitur does not relieve the plaintiff from the 
burden of proving negligence by the defendant in the construction 
or maintenance of the dam. It does not create a presumption that  
the defendant was negligent. It merely makes proof of the facts that  
the dam broke and that damage to the plaintiff was proximately 
caused thereby sufficient to establish a prima facie case of injury 
by negligence so as to place upon the defendant the burden of going 
forward with evidence to explain the occurrence. White v. Hines, 
182 N.C. 275, 109 S.E. 31. 

We need not now determine whether the unexplained collapse 
of a dam, and injury to the property of the plaintiffs as the direct 
result thereof, is suficient to call into play the rule of res ipsa lo- 
quitur and thus to withstand a motion for judgment as of nonsuit. 
I n  the record before us, there is evidence tending to show that ,  for 
a long period prior to the collapse of the dam, the defendant knew 
a sizcable stream of water was running from a point a t  which the 
foot of this earthen darn rested upon the abutting hillside and also 
knew that  water was seeping through the dam in the vicinity of the 
drain pipe. There is also evidence tending to show that ,  approxi- 
mately a month prior to the collapse of the dam, the city was noti- 
fied by the superintendent of a highway construction crew that  
water in sufficienl volume to f i l I  to half capacity two 24 inch cul- 
vcrts was flowing away from the foot of the dam and that its 
source was neither an escape of water through the valve of the drain 
pipe nor recent rainfall. There is also evidence tending to show tha t  
for two days prior to the collapse of the dam the volume of water 
flowing away from the foot of i t  was increasing and was of a muddy 
color. This is sufficient to raise a question for determination by the 
jury as to whether a reasonable man in charge of such a dam would 
have taken action to locate and correct the leak. Whether such evi- 
dence is true and what, if any, inference is to be drawn therefrom 
must be determined by the jury. Viewing this evidence in the light 
most favorable to the plaintiffs and drawing therefrom all reason- 
able inferences in their favor, we reach the conclusion tha t  the evi- 
dence is sufficient to support a finding that  the city mas negligent in 
its maintenance of the dam and that  such negligence was the proxi- 
mate cause of the breaking of the dam and of the damage to the 
properties of the plaintiffs. 
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G.S. 1-53 and G.S. 153-64 do not require the filing of a claim 
with the city before suit may be brought for damages for a tort 
committed by the city in a proprietary activity. Dennis v. Albe- 
made, 242 N.C. 263, 87 S.E. 2d 561; reh. dism., 243 N.C. 221, 90 
S.E. 2d 532; Sugg v. Greenville, 169 N.C, 606, 86 S.E. 695. It is, 
therefore, immaterial that  the additional plaintiff, Royster, trustee 
in the deed of trust from the Bowlings, and the trustce in the deed 
of trust given by the Railway Company did not file claims with the 
city. Nor was it  necessary that  the trustee in the deed of trust given 
by the Railway Company be made a party to its action. Watkins v. 
Mfg.  Co., 131 N.C. 536, 42 S.E. 983. Although such trustee was a 
proper party and might have joined in the action by the Railway 
Con~pany as a party plaintiff, just as the additional plaintiff Roy- 
ster joined in the action by the Bowlings, he was not a necessary 
party to the action by the Railway Company. Furthermore, "if 
the defendant decmed the trustee a necessary party * * * he 
should have demurred, and his failure to do so was a waiver." La- 
nie? v. Pzdlman Co., 180 X.C. 406, 105 S.E. 21. 

It was error to grant the motion for judgment as of nonsuit as to 
either plaintiff. 

Reversed. 

MOORE, J., not sitting. 

ROBIE WILLARD CATES v. HUNT CONSTRUCTION CO., INC., EM- 
PLOYER, AND AETNA CASUALTY & SURETY CO., CARRIER. 

(Filed 16 June, 1966.) 

1. Master and Servant § 4 5 -  
The Workmen's Compensation Act must be liberally construed and the 

benefits therein provided to workmen should not be denied by a strict, 
narrow and technical construction, the philosophy of the Act being that 
the wear and tear of the workman, as  well a s  the machinery, should be 
charged to the industry. 

2. Master and Servant §§ 71, 72- 
Where injury to a workman received in the course of his employment 

requires an  operation to remove a kidney injured in the accident, leaving 
a scar approximately 16 inches long just above the belt line, the workman 
is entitled to compensation for the loss of his kidney, and the holding that 
con~pensation for bodily disfigurement precluded compensation for the loss 
of the kidney under the provisions of G.S. 9731(22) is erroneous, even 
prior to the 1963 amendment. 
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Cams v. CON~TRUCTION Co. 

3. Statutes 9 7- 
A clarifxing amendment will not be held to preclude recovery for a n  

element of compensation under the former statute when the former stat- 
ute by reasonable construction prorides for the recorery of such element 
of damage, and the amendment merely restates the legislative purpose so 
as to prevent the benefit from being denied by a narrow or strict con- 
struction. 

J~OORE, J., not sitting. 

APPEAL by plaintiff from Hobgood, J., January, 1966 Civil Ses- 
sion, DURHAM Superior Court. 

This proceeding originated as a compensation claim filed by 
Robie Willard Cates for injuries suffered by accident while he mas 
performing his dutics as a carpenter a t  work for Hunt  Construction 
Company, Inc. All jurisdictional facts as well as the average weekly 
wages were stipulated. Actually there is no dispute about the facts 
other than about the size and appearance of the scar resulting from 
surgery in the treatment of claimant's injuries. 

The parties stipulated tha t  on June 18, 1962, the claimant, while 
doing carpenter work for Hunt  Con~truction Company, fell from a 
scaffold, sustaining injuries by accident, the treatment for which 
required the removal of his right kidney. At the hearing, the claim- 
ant  testified tha t  since the injury, "I can lift things no heavier than 
30 or 35 pounds. Before this accident I lifted 250 pounds or so. 
. . . The requirement to lift heavy things is there, but I told him 
(apparently foreman) that  before I even went there tha t  I couldn't 
lift nothing heavy, and he said, ' (W)e've got laborers on the job 
to lift stuff.' " The plaintiff's evidence showed the operative pro- 
cedure left a well healed scar across plaintiff's right side just above 
the belt line, approximately 16 inches long; tha t  there appears to 
be an indentation where the skin had not grown back "even" with 
the other surface area. 

The hearing commissioner awarded claimant $300.00 for dis- 
figurement and $2,500.00 for the loss of an important organ of the 
body. The parties stipulate the claimant had been paid $245.00 for 
his temporary disability and, in addition, the employer paid the 
medical expenses. The Commission did not make any award for 
permanent disability, either partial or total. Upon appeal from the 
hearing con~missioncr, the full Commission affirmed thc hearing con?- 
missioner's award of $300.00 for disfigurement, but denied recovery 
for the loss of the kidney, stating: 

"The Full Commission is of the opinion that ,  as a matter of 
law, plaintiff cannot recover in this case for the loss of his right 
kidney. The cases of Branham v. Panel Company, 223 K.C. 
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233, Davis v. Construction Co., 247 N.C. 332, and the recent 
case of Arrington v. Engineering Corp., 264 N.C. 38, appear to 
be controlling on the question of compensation as for disfigure- 
ment for the loss of a kidney." 

On appeal to the Superior Court, Judge Hobgood affirmed the 
Commission's order. Claimant excepted and appealed. 

Powe, Porter and Alphin by Oliver W. Alphin for plaintiff ap- 
pellant. 

Spears, Spears & Barnes by Alexander H. Barnes for defendant 
appellees. 

HIGGIXS, J. At the time of plaintiff's injury, June 18, 1962, the 
Workmen's Compensation Act, G.S. 97-31, provided a list of com- 
pensable injuries and the method for determining the rate and period 
of con~pensation: "In cases included by the following schedule the 
compensation in each case shall be paid for disability during the 
healing period and in addition the disability shall be deemed to con- 
tinue for the period specified, and shall be in lieu of all other com- 
pensation, including disfigurement." 

Subsections (1) through (20) neither included con~pensation for 
disfigurement nor for the loss of,  or injury to, an internal organ of 
the body. However, Subsection 21 provided: "In case of serious 
facial or head disfigurement, the Industrial Commission shall award 
proper and equitable compensation not to exceed thirty-five hundred 
dollars." Subsection (22) provided: 

"In case of serious bodily disfigurement, including the loss of 
or permanent injury to any important external or internal 
organ or part of the body for which no compensation is pay- 
able under the preceding subsections, but excluding the disfig- 
urement resulting from permanent loss or permanent partial 
loss of use of any member of the body for which compensation 
is fixed in the above schedule, the Industrial Comn~ission may 
award proper and equitable compensation not to exceed three 
thousand five hundred dollars ($3,500.00) ; provided, that  the 
Industrial Commission may not make an award for permanent 
partial or permanent total disability, and also for bodily dis- 
figurement resulting from loss of, or permanent injury to, any 
internal organ, the loss of which resulted in such permanent 
partial or permanent total disability." 

Subsection (21) is mandatory in providing that  the Industria1 
Commission shall award proper and equitable compensation, not to 
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exceed $3,500.00 for serious facial or head disfigurement. Subsection 
(22)) as of June 18, 1962, provided, "The Industrial Coinmission may 
award proper and equitable compensation not to exceed three thou- 
sand, five hundred dollars ($3,500.00)" in case of serious bodily dis- 
figurement, "including the loss of, or permanent injury to, any im- 
portant external or internal organ or part  of the body . . ." 

The hearing commissioner found facts and entered an n ~ m r d  of 
compensation in the amount of $300.00 for the scar and $2,500.00 
for the loss of the kidney. On review, the full Commission, "As a 
matter of law," acting under what i t  considered the compulsion of 
the Branham, Davis, and Arrington cases, struck out the award of 
$2,500.00 for the loss of the kidney. The Industrial Conmlission 
and the Superior Court permitted the Commissioner's finding of 
disfigurement to stand. 

Subsections (1) to (20), inclusive, do not provide any compcn- 
sation whatever for injuries on account of disfigurement. Neither do 
they provide compensation for loss of or injury to  an organ or part  
of the body. While Subsection (21) provides compensation for ser- 
ious disfigurement of the face or head, Subsection (22) provides 
compensation for serious bodily disfigurement, including the loss of, 
or injury to, an external or internal organ of the body. Under the 
facts found in this case, a scar, 16 inches long, unevenly healed, and 
the complete loss of a kidney in the course of treatment for the in- 
dustrial accident, would seem to permit, if not compel, the award of 
compensation for the loss of the kidney. To hold otherwise is to 
sanction a strict, narrow, and strained construction of the subsec- 
tion. It must be remembered the Workmen's Compensation Act re- 
quires the Industrial Commission and the courts to  construe the 
compensation act liberally in favor of the injured workman. "The 
Act 'should be liberally construed to the end tha t  the benefits thereof 
shall not be denied upon technical, narrow, and strict interpreta- 
tion.' " Guest v. Iron & Metal Co., 241 N.C. 448, 85 S.E. 2d 596; 
Henry v. Leather Co., 231 N.C. 477, 57 S.E. 2d 760. The philosophy 
which supports the Workmen's Compensation Act is tha t  the wear 
and tear of the workman, as well as the machinery, shall be charged 
to the industry. Vause v. Equipment Co., 233 N.C. 88, 63 S.E. 2d 
173. 

Kone of the three cases the Commission relied on as compell- 
ing the denial of the right to award con~pensation for the loss of the 
kidney is actually in point. In  Branham v. Panel Co., 223 N.C. 233, 
25 S.E. 2d 865, the claimant had a compressed fracture of one of the 
vertebrae in his spine. There was no disfigurement and no opera- 
tion. I n  Davis v. Construction Co., 247 N.C. 332, 101 S.E. 2d 40, the 
claimant lost two front teeth. His claim arose under Subsection (21) 
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for head injuries. The Claim in Arrington v. Engineering Corp., 264 
N.C. 38, 140 S.E. 2d 759, was for the loss of the sense of taste and 
smell. That case, too, arose under Subsection (21), applicable to 
head injuries. 

The illustration the court used in Branham v. Panel Co., supra, 
(and alluded to with apparent approval in Davis and Arrington) on 
which the Con~mission relies, goes beyond any issue actually in- 
volved in the case. The Court said: T h e r e  must be an outward. ob- 
servable blemish, scar or mutilation which tends to mar the ap- 
pearance of the body, . . . For instance, a puncture of the ear 
drum or the removal of a kidney would result in injury, perhaps 
serious, and yet no disfigurement ~7ould result." The illustration 
and the conclusion from i t  are dicta. 

I n  the instant case, not only is tlierc a scar, but i t  resulted from 
a necessary cutting operation incident to the complete removal of 
a kidney injured in the claimant's fall from the scaffold where he 
was a t  work. The Commission found disfigurement. The finding is 
not chnllenged. Some of the cases, especially Branham, secm to at-  
tach undue importance to the scar arid little or none to the loss of 
the internal organ of the body. The contention that  the claimant's 
scar and the loss of a kidney do not impair his occupational oppor- 
tunities scarcely deserve comment. In  this industrial age frequently 
workmen are required to undergo physical examinations in the 
course of their selection as employees. Certainly they are interro- 
gated about their fitness to do the work required. Such examina- 
tion or inquiry would disclose the reason for the scar and the loss of 
the kidney. According to his evidence, the applicant might be re- 
quired to say he could now lift only 35 pounds. If another applicant, 
without a scar, with two good kidneys, and the ability to lift 250 
pounds is standing in line for the job, does i t  make sense to say 
this claimant's occupational ability has not been impaired by the 
scar and the loss of a kidney? 

By Ch. 424, Session Laws of 1963, effective July 1, 1963, the 
General Assembly rewrote Subsection 22 and added Subsection 24, 
separating the provisions for awards of compensation for disfigure- 
ment and for loss of an important organ of the body. The employer 
and his insurance carrier in this case argue the Legislature, by the 
change, is now providing the right of compensation for the loss of 
the kidnev which did not exist before the enactment. It mav with as 
much or more force be argued that  the Legislature merely restated 
what its purpose and intent were from the beginning, and that  the 
courts, by their narrow and strict construction, attached to the 
original Act a meaning the General Assembly never intended. 

I n  this case the trial court committed error in affirming the de- 
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cision of the Industrial Commission. The Superior Court should 
have entered judgment vacating the award of the Industrial Com- 
mission and remanding the proceeding for the entry of such an 
award, not exceeding $3,500.00, as the Commission "may deem 
proper and equitable compensation," for the loss of the claimant's 
kidney. 

The judgment of the Superior Court is reversed with instruc- 
tions that  the proceeding be remanded for the entry of an award 
by the Industrial Commission as here indicated. 

Reversed. 

MOORE, J., not sitting. 

J. TV. THAMES V. NELLO L. TEER COMPANY. 

(Filed 16 Jnne, 1966.) 

1. Courts 2O- 

In an action instituted in this State to recover for negligent injury 
occurring in another state, liability must be determined according to the 
snbstantire law of such other state, of which our courts must take notice. 
G.S. 5-4. 

2. Appeal a n d  Error 5 51- 
Upon appeal from denial of motion to nonsuit in a negligence case, the 

appellate court is required to examine only so much of plaintiff's evidence 
as  is favorable to him and to determine whether, so considered, the eri- 
dence is suflicient in law to permit the jury to find that plaintiff was in- 
jured by defendant's actionable negligence and, if so, whether plaintiff's 
own evidence establishes his contributory negligence as  the sole reasonable 
inference. 

3. Highways 5 7- 
In an action by an employee of a subcontractor against the main con- 

tractor for injuries alleged to hare  been caused by the negligence of an 
em~~loyee of the main contractor in the construction of n higllrray not open 
to tlie public, the common law of negligence gorerns rather than public 
highway travel statutes. 

4. Negligence § 3- 
The rule that the person in exclusive control of the 17remisrs ones a 

licrueee only the d u b  not to inflict wilful or wanton injury applies when 
the injury results from tlie condition of the premises, and does not ap111y 
when the injury is the result of active negligence on the part of the 
person in control. as where the injury results from a collision of vehicles 
caused by negligence, in which instance the proprietor olres the d u t ~  of 
due care to a licensee whose presence is known. 



566 IN T H E  SUPREME COURT. [267 

8. Negligence § 26- 
Nonsuit for contributory negligence is proper only when plaintiff proves 

himself out of court. 

6. Highways § 7- Evidence held for jury in this action by employee 
of subcontractor against main contractor for negligent injury. 

The eridence tended to show that a heavy scraper of the main con- 
tractor was traveling a t  a rapid speed in removing dirt from east to 
west on the northern section of an unfinished four-lane highway, that 
plaintiff, an employee of a subcontractor, was driving a truck in the course 
of his employnlent some 20 miles per hour in an easterly direction on the 
unpaved southern section, that as the vehicles had gassed, the operator 
of the scraper turned abruptly left, crossed the median, and, approaching 
from the left and rear of the truck, struclr it on its left side, causing the 
injury in suit. Held: The evidence was sufficient to be submitted to the 
jury on the issue of negligence and does not disclose contributory negli- 
gence as  a matter of law on the part of plaintiff. 

MOORE, J., not sitting. 

APPEAL by defendant from Latham, S.J., September 27, 1965, 
Civil Session, DURHAM Superior Court. 

The plaintiff instituted this civil action on March 1, 1965, to re- 
cover for the personal injuries he sustained as a result of a colli- 
sion between the pickup truck he w:zs operating for his employer, 
Wrenn-Wilson Construction Company, and a Caterpillar Scraper 
(turnapull) owned by the defendant, Nello L. Teer Company, and 
operated by its agent, James Jones. The collision occurred about 
7:30 a.m. on June 29, 1963, near Alexandria, Virginia. 

At the time of the accident the defendant was the contractor en- 
gaged in the construction of the Beltway around Washington. The 
Wrenn-Wilson Construction Company, for whom plaintiff worked, 
was a subcontractor employed to build a concrete culvert under the 
Beltway. 

The plaintiff's alIegations of negligence are here summarized: 
The defendant, through its agent, Jones, was careless and negligent 
in operating the Caterpillar scraper on the roadbed in disregard of 
the safety of the plaintiff and others, and a t  a speed greater than 
was reasonable and prudent; and, without keeping a proper look- 
out, made a quick left turn across the median separating the north 
and south lanes when such movement was dangerous; and negli- 
gently struck the left side of plaintiff's pickup truck, causing the 
plaintiff serious and permanent injuries (describing them in de- 
tail.) 

The defendant, by answer, denied negligence, and by further de- 
fense alleged, in substance, the plaintiff entered into defendant's 
work area in violation of warning and without keeping a proper 
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lookout, operated his vehicle negligently and without keeping i t  
under control; tha t  the plaintiff entered a place of known hazard 
and failed to yield the right of way to defendant's heavier equip- 
ment;  and tha t  these acts of negligence caused his own injury, or 
were a participating cause, and he should not be permitted to re- 
cover. 

Both parties introduced evidence. The defendant made timely 
motions for judgment of involuntary nonsuit which the court denied. 
The court submitted these issues which the jury answered as here 
indicated : 

"1. Was the plaintiff J. W. Thames injured by negligence of 
the defendant corporation, Nello L. Teer Company, as alleged 
in the Complaint? 

Answer: Ycs. 
"2. Did the plaintiff by his own negligence contribute to his 
injuries as alleged in the Answer? 

Answer : No. 
"3. What  amount, if any, is the plaintiff entitled to recover 
of the defendmt? 

Answer: 318,000.00." 

From a judgment on the verdict, the defendant appealed, assign- 
ing as its only error the denial of the motion for judgment of non- 
suit. 

h'ewsom, Graham, Strayhorn & Hedrick by Ralph A T .  Stray- 
horn, E. C. Bryson, Jr., for plaintiff appellee. 

Xye & Mitchell by Charles B. Nye, R.  Roy hiitchell, Jr . ,  for 
defendant appellant. 

HIGGINS, J. The plaintiff is a resident of Durham County, 
North Carolina. The defendant is a corporation organized under the 
laws of Delaware, with its principal office in Durham, North Caro- 
lina. The accident in which the plaintiff was injured occurred in 
Virginia. The action having been instituted in North Carolina, lia- 
bility must be determined according to the substantive lam of Vir- 
ginia, of which we must take notice. G.S. 8-4; Kirby v. Fulbright, 
262 N.C. 144, 136 S.E. 2d 652; Conard v. J lotor  Express, 265 N.C. 
427, 144 S.E. 2d 269; Crow v. Ballard, 263 N.C. 475, 139 S.E. 2d 
624; Doss v. Sewell, 257 N.C. 404, 125 S.E. 2d 899. 

The defendant's assignments of error as shown by the record in- 
volve the court's ruling on evidence and the charge to the jury. 
However, all are abandoned in the brief except the failure of the 
court to sustain the motion for nonsuit. The single assignment of 
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error requires us to examine only so much of the plaintiff's evidence 
as  is favorable to him and to determine therefrom whether, in i ts  
light most favorable to him, i t  is sufficient, in law, to perinit the 
jury to find he was injured by the defendant's actionable negli- 
gence; and, if the answer be in the affirmative, then whether his own 
evidence establishes his contributory negligence so clearly tha t  no 
other reasonable inference may be drawn from it. Railway Co. v.  
Woltz, 264 K.C. 58, 140 S.E. 2d 738. 

The plaintiff's evidence disclosed in substance that  the defend- 
ant  was tlie contraxtor engaged in constructing the Beltway around 
Washington. The southcrn lane where the accident occurred had 
been graded, had been rolled and scraped, and was in use by the 
subcontractors on tlie job. This graded and scraped section was 60 
to 80 feet wide. Separating this southern section from tlie unfinished 
northern ~ect ion,  of equal width, was an unfinished median strip 20 
to 30 feet wide, six to twelve inches lower than the southcrn lane. 
At  the time, a. nuiuber of defendant's Caterpillar scrapers, each 
weighing about 100,000 pounds and equipped to carry about 50 tons 
of earth, were engaged in spreading dirt to build up the northern 
traffic lanes. These tractors were moving dirt froin east to west. The 
plaintiff was driving from the west towards the east. H e  was carry- 
ing tools for the use of the men beginning tlie day's work a t  the 
culvert. 

One of the dirt-spreading machines, after releasing its load, 
made a short, quick turn to its left, crossed the median strip, and 
ran into the left side of the plaintiff's pickup, which was continuing 
toward the culvert. The left door of the pickup was cut almost in 
two, the windshield broken, and the plaintiff thrown from the ve- 
hicle. He  was seriously and permanently injured. 

The plaintiff testified: "I was driving u p  the road and over to 
the left of me they were still building another lane of the road upon 
which they were using heavy equipment and this turnapull came 
down spreading dirt. He  was running fast, is why we taken notice 
of him. H e  looked like he was coming terrific fast and we passed. I 
did not look back and the next thing I knew we received a blow. 
At the time, I did not know where the blow came from. I didn't even 
know what had struck us. I was lying on the ground when I came 
to. The front end of this heavy piece of equipment was over the 
top of the truck from the left side." . . . "I had gotten by him 
and he came up from my left rear. I . . . was traveling 20 to 25 
miles per hour." 

Mr.  Gray, riding with the plaintiff, testified: "When I observed 
the turnapull i t  was coming between 40-45 miles per hour. When we 
got just about . . . opposite each other . . . me were going on 



N.C.] SPRING TERM, 1966. 569 

down, then I heard the motor - some motor - secmed like right 
close to us and I glanced around to my left and saw the turnapull 
and i t  was right on the truck. . . . The turnapull had room to 
turn around right or left to make his U-turn. He  was about the 
middle of the right-hand lane." 

Another eye-witness testified: '(The turnapull made a 90-degree 
turn. He turned 90 degrees and came straight across that  median 
and hit Mr. Thames." 

This action grew out of a collision between a vehicle operated 
by contractor and another operated by subcontractor on an unfin- 
ished, unopened Beltway under construction. The common law of 
negligence governs the use of the vehicles rather than the public 
highway travel statutes. "While the law does not require a person 
to know that  he is absolutely safe before taking a given course, he 
is required to  exercise ordinary care to avoid accidents, such care 
as a reasonably prudent person would exercise under the circum- 
stances." Alford v. Frye, 205 Va. 7, 135 S.E. 2d 101. "Once the act 
or omission is determined to be negligent with respect to the injured 
party, the negligent party becomes liable for all the injurious con- 
sequences which result naturally from such act or omission." Bar- 
nette v. Dickens, 205 Va. 12, 135 S.E. 2d 109. 

The defendant appears to pitch its defense on the ground the 
defendant was in exclusive control of the premises and that plain- 
tiff, a t  most, is a licensee, hence the defendant's only duty is not to 
inflict wilful or wanton injury. The doctrine is applicable when the 
injury arises from the condition of the pren~ises. The rule, however, 
does not apply if there is active negligence. "In the case of licensees, 
the occupant is charged with the knowledge of the use of his prern- 
ises by the licensee, and, while not chargeable with the duty of pre- 
vision or preparation for the safety of the licensee, he is chargeable 
with the duty of lookout, with such equipment as he then has in use 
to avoid injury to him a t  the time and place where the presence of 
the licensee may be reasonably expected." Pettyjohn & Sons v. 
Basham, 126 Va. 72, 100 S.E. 813. "(1)t is now generally held in 
cases involving injury resulting from active conduct, as distinguished 
from conditions of the premises, the landowner or possessor may be 
liable for failure to exercise ordinary care towards a licensee whose 
presence on the land is known or should reasonably be known . . . 
At any rate, there is well-nigh universal agreement that the duty 
of care is owed to licensees whose presence is to be expected. And, 
of course, the duty of care to the licensee whose presence is actually 
known is clear." Bradshaw v. Minter, 206 Va. 450, 143 S.E. 2d 827. 
The evidence was sufficient to  support the issues of defendant's neg- 
ligence and the plaintiff's damages. It was not sufficient to show 
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plaintiff's contributory negligence as a matter of law. Only when a 
plaintiff proves himself out of court is he to be nonsuited for con- 
tributory negligence. Carswell v. Lackey, 253 N.C. 387, 117 S.E. 
2d 51. 

In  the absence of the charge, we rnust assume the court properly 
instructed the jury as to the law applicable to  the evidence and 
properly placed the burden of proof on the three issues. We hold 
that  the evidence in the light most favorable to the plaintiff was 
sufficient to go to  the jury on the issues of negligence and damages. 
No other burden was on him. 

No error. 

MOORE, J., not sitting. 

ELVA P. HANMOND, BY HER NEXT FRIEND, IRVIN RAY HAi\l&lOl\'D, V. 
G.  T. BULLARD AND WIFE, EDNA K. BULLARD; WORTH D. WIL- 

LIAJISOX, TRUSTEE, AND ARIERICAN DISCOUNT CORPORATION. 

(Filed 16 June, 1966.) 

1. CanceIlation and  Rescission of Instruments  5 3- 

The rule that a grantor may not himself bring an action attacking his 
deed for mental incapacity when he fails to show any change in his 
mental condition subsequent to the execution of the deed, has no applica- 
tion when the action is brought in the grantor's name by her duly a p  
pointed next friend, and the evidence, though conflicting, is sufficient to 
be submitted to the jury on the question of the grantor's mental incapac- 
ity a t  the time of the execution of the deed and a t  the trial, and further, 
that the deed was procured by fraud or undue influence. 

2. Evidence § 37- 
The admission of testimony of witncsses to the effect that in their 

opinion the grantor did not hare sufficient mental capacity to understand 
what she v a s  doing and the nature and consequences of her act when she 
executed the deed will not be hcld for error for failure of the witnesses 
to state what opportunity they had had to observe grantor when each 
of the witnesses testifies that he had had close personal association with 
the grantor for a period of years up to the time of the execution of the 
instrument. 

3. Appeal a n d  Error 8 4 2 -  
A technical inaccuracy in the court's charge to the jury mill not be held 

for prejudicial error when it is apparent from the charge, construed con- 
textually, that the jury could not have been misled. 

MOORE, J., not sitting. 



N.C.] SPRING TERM, 1966. 571 

HA~IMOXD ti. BULLARD. 

APPEAL by defendants G. T. Bullard and wife, Edna K. Bullard, 
from Hobgood, J., September-October Civil Session 1965 of Co- 
LUMBUS. 

This is a civil action which allegedly arose on 5 September 1962, 
a t  which time Elva P. Hamrnond and her husband, Perry C. Ham- 
mond, executed what purports to  be a fee simple deed to the defend- 
ants Bullard for the land described in the complaint, consisting of 17 
acres. This land belonged to Elva P. Hammond. 

At the time of the execution of the purported deed Elva P. 
Hammond and her husband were residing on the premises involved. 
Perry C. Hammond was about 73 years of age a t  the time of the 
execution of the instrument involved, but was incapacitated phy- 
sically and had not been gainfully employed for many years. OR 
28 January 1960 Elva P .  Hamrnond suffered a severe stroke a n 4  
since that  time she has been limited and restricted in her physical 
and mental health to the extent she is scarcely able to transact any 
business or perform any physical labor. She was 71 years of age a t  
the time of the trial below and, according to the evidence, has never 
been able to walk since 1960, but has been continuously confined to 
bed or a wheel chair. 

This action was instituted on 14 August 1963 by Irvin Ray 
Hammond, son of Elva P .  Hammond, as her next friend. He  was 
appointed ncxt friend on the ground that  his mother was incapable 
by reason of her mental and physical infirmities to prosecute this 
action to set aside a purported deed, allegedly procured by fraud 
and undue influence and without adequate consideration. 

Perry C. Hammond has died since the purported deed was 
executed and has never been a party to this action, although he was 
living a t  the time the action was instituted and the pleadings were 
drafted. 

It is alleged that appellants a t  the time of the execution of the 
purported deed paid Perry C. Hammond $1,000, which was later 
put in a joint account of Elva P. Hammond and Perry C. Ham- 
mond and is "still intact for the most part and has never been used." 

As further consideration, the grantors in the purported deed 
were to convey the premises subject to Elva P.  Hammond's life 
estate, and the defendants Bullard were to assume and pay off six 
loans obtained by Elva P .  Hammond and Perry C. Hammond fro111 
the defendant American Discount Corporation in the total amount 
of approximately $3,000. Thece loans were secured by six deed.3 of 
trust on the premises involved, in which deeds of trust the defend- 
ant \Vorth D. Williamson was trustee. 

It is alleged that  the premises involved on 5 September 1962 were 
worth $11,500, while the defendants Bullard agreed to pay a total 
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consideration of approximately $4,000. Other witnesses fixed the 
value of the premises conveyed a t  $8,000 to $11,500. 

It is further alleged that the defendants Bullard have renewed 
the loans they assumed which are held by the American Discount 
Corporation; however, they have not canceled the deeds of trust 
and notes executed by Elva P. Hammond and her husband to the 
said Discount Corporation. 

I t  is alleged that defendants Bullnrd attempted to get Elva P. 
Hammond to convey the land in question with the promise that  her 
debts would be taken care of, and that she would retain the right to  
live on the premises in her homeplace for life; that  these defend- 
ants were successful in getting Perry C. Hammond to agree to their 
proposition and that he agreed to attempt to pressure his wife into 
signing the conveyance to the premises. It is alleged that  on 5 
September 1962 the defendant G. T.  Bullnrd, with the consent of 
Worth D. Williamson, had an attorney prepare a fee simple deed to 
the premises involved, and that he and H .  G,  hlcQueen, a justice of 
the peace of Chadbourn, N. C., went i.o the home of Elva P .  Ham- 
lnond and through the exercise of coercion and pressure obtained 
the signature of Elva P.  Hammond on some sort of paper and the 
marli of Perry C. Hammond, which said paper writing is the pur- 
ported deed involved in this action. It is further alleged that Elva 
P .  Hammond was mentally incompetent on 5 September 1962 to 
linow what she was doing or the consequences of her acts. 

The defendants Bullard answered, alleging that Elva P. Ham- 
mond a t  the time of the execution of the conveyance was mentally 
alert and fully capable of transacting business, and that  she freely 
and with full knowledge conveyed the property involved to the de- 
fendants Bullard. The defendants denied any coercion or undue in- 
fluence. 

The plaintiff's evidence tends to show that  since Elva P. Ham- 
mend had a stroke in 1960 she has never been able to walk or per- 
form any labor; that she has not been mentally capable of under- 
standing what she was doing or the nature and consequences of her 
acts; that  she has been in bed or a wheel chair ever since she suffered 
a stroke on 25 January 1960. Elva P. Hammond is practically blind 
and cannot read anything except large print. 

Plaintiff's evidence further tends to show that  Irvin Ray  Ham- 
mend, who a t  the time of the trial was 33 years of age, was living 
with his parents a t  the time of the execution of the purported deed 
and was employed by the Chadbourn Veneer Company; that he and 
his father did the cooking after his mother had the stroke, and since 
his father's death his mother had lived with him and his wife or  
with one of his sisters; that  he did not learn of the execution of 
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the purported deed until Saturday after its execution on the prev- 
ious Tuesday; that he went to  see G. T .  Bullard on that  day and 
offered to return the $1,000, but Bullard said "he didn't want to 
take it." The following week the witness offered to defendant Bullard 
$2,000 to let his parents have their home back, but Bullard said "he 
didn't want to get rid of the place." The premises has a six-room 
house on it, a tobacco barn and other farm buildings, and a tobacco 
allotment of 1.44 acres. 

A number of witnesses testified that in their opinion Elva P. 
Hammond on 5 September 1962 did not have sufficient mental ca- 
pacity to understand what she was doing or the consequences of her 
acts. 

Elva P. Ilammond testified that she recalled signing the paper, 
but she did not know what she was signing; that she did not rend 
the instrument, and it was not read to her. "I didn't want to sell 
the land to G. T. Bullard. I told him I didn't. He  said he gave me 
a check for $1,000 * ' " I don't know what went with it." 

At the close of plaintiff's evidence the defendant Worth D.  Wil- 
liamson, Trustee, and the American Discount Corporation moved 
for judgment as of nonsuit and the motion x7as allowed. 

G. T.  Bullard testified that  Elva P. Hammond discussed selling 
her land to him in the fall of 1961. "She finally agreed to sell in the 
fall of 1962." He was to assume her indebtedness, pay her S1,000, 
and give her a life estate in the land. He, according to his testimony, 
instructed his attorney not to put anything in the deed about the 
life estate, that  "my word is my bond." 

The defendants offered a number of witnesses who testified that 
in their opinion on 5 September 1962 Elva P. Hammond had the 
mental capacity to transact business and to know the consequences 
of her acts. 

The following issues were submitted to the jury and answered as 
indicated below: 

"1. Did Elva P. Hammond on September 5 ,  1962, have 
sufficient mental capacity to execute the deed in question? 

AXSWER: No. 
"2. Was the deed in question obtained by fraud and undue 

influence? 
ANSWER: Yes. 
"3. What amount is the plaintiff entitled to recover of the 

defendants G. T. Bullard and wife, Edna K. Bullard, for rents 
since September, 1962, to date? 

ANSWER: $1,000.00." 
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It was stipulated that  on 20 November 1962 the actual amount 
Elva P. Hammond and her husband owed American Discount Cor- 
poration was 82,971.95. On the verdict returned by the jury it  was 
ordered and decreed that the deed dated 5 September 1962 from 
Elva P. Hamnlond and husband, Perry C. Hammond, be and the 
same is adjudged null and void; that  since the third issue was an- 
swered in the sum of $1,000 and G. T.  Bullard has paid to or on 
behalf of Elva P. Hammond $1,000 a t  the time of the execution of 
the deed, i t  was ordered and adjudged that  plaintiff recover nothing 
of the defendants and that  the defendants recover nothing of the 
plaintiff. It was ordered and decreed that  the American Discount 
Corporation has a lien secured by a deed of trust for $2,971.95, said 
deed of trust having been executed by the defendants Bullard on 
20 November 1962, without prejudice as to any state of accounts 
between the defendants G. T. Bullard and wife and the American 
Discount Corporation. The costs were taxed against the defendants 
Bullnrd. 

The defendants Bullard appeal, assigning error. 

Pouell, Lee and Lee for plaintiff appellee. 
Williamson & Walton for defendant appellants. 

D E N N Y ,  E.J. The appellants assign as error the failure of the 
court below to sustain their motion for judgment as of nonsuit made 
a t  the close of plaintiff's evidence and renewed a t  the close of all 
the evidence. The defendants contend the court erred in denying 
their motion for judgment as of nonsuit, on the ground that  the 
plaintiff seeks to do something indirectly that  she could not do di- 
rectly, citing Davis v. Davis, 223 K.C. 36, 25 S.E. 2d 181. This po- 
sition is untenable for two reasons. The first one is that  in the in- 
stant case the action was brought by a next friend, which was per- 
missible under the law. Lamb v .  Perry, 169 N.C. 436, 86 S.E. 179; 
Carroll v. Montgomery, 128 N.C. 278, 38 S.E. 874; Hicks v. Beam, 
112 N.C. 642, 17 S.E. 490. The second reason is that  in Davis v. 
Davis, supra, the jury found there was no fraud or undue influence 
involved in the procurement of the contested conveyance. Here, the 
jury found that Elva P. Hammond on 5 September 1962 was men- 
tally incompetent to execute the deed, and also found that the de- 
fendants Bullard obtained the deed in question by fraud and undue 
influence. Davis v.  Davis, supra, is not controlling on the facts in 
this case. 

The defendants admit that  if their contention with respect to the 
manner in which this action was brought is not sustained, the plain- 
tiff's evidence, when considered in the light most favorable to her, 



N.C.] SPRING TERM, 1966. 575 

is sufficient to carry the case to the jury on the issue of mental ca- 
pacity. This assignment of error is overruled. 

The appellants' assignment of error No. 3 is based on the alleged 
failure of the witnesses to state what opportunity they had had to 
observe Elva P. Hamrnond on or prior to 5 September 1962, before 
stating whether or not the witness had an opinion satisfactory to 
himself or herself as to whether or not Elva P. Hamrnond on 5 
September 1962 had sufficient mental capacity to understand what 
she was doing and the nature and consequences of her act in making 
a deed. 

The three witnesses who testified they did have an opinion satis- 
factory to themselves as to whether or not Elva P. Hammond on 
5 September 1962 did have the mental capacity to understand what 
she was doing and the nature and consequences of her act in making 
a deed, were as follows: Irvin Ray  Hammond, who had lived with 
his mother all his life except for two months; E .  K. Bullard, 53 
years of age and brother of the defendant G. T. Bullard, who testi- 
fied that  he had known Mrs. Elva P. Hammond all his life, that  he 
had helped the Hammonds for many years on their farm since 1950, 
that  he had tended the farm one year since 1950, and had seen Nrs .  
Elva P. Hammond once or twice a week since 1950, and sometin~es 
more often; and Mrs. Hattie Strickland, a niece of Mrs. Hammond, 
who testified that  she had known her aunt for 29 years and that  she 
had been nursing her for the past five months. Each of these wit- 
nesscs testified that in his or her opinion Elva P. Hamnlond did not 
have on September 5, 1962 the mental capacity to understand what 
she was doing and the nature and consequences of her act in nlaliing 
a deed. In  our opinion there is no merit to these exceptions, and this 
assignment of error is also overruled. 

Defendants' assignment of error No. 4 is directed to the follow- 
ing portion of the charge to the jury: "The plaintiff has offered evi- 
dence also tending to show the plaintiff did not have sufficient 
mental capacity to execute the deed in question on 5 September 
1962." This instruction is technically erroneous. However, the court 
used the same language in summarizing the defendants' evidence, 
to wit: "The defendant has offered evidence tending to show that, 
the plaintiff did have sufficient mental capacity to sign the deed in 
question on 5 Scpteinber 1962 through the testimony of several 
witnesses as you will recall." 

The court, however, in giving final instructions on issue No. 1 
did so as follows: "So, the Court instructs you, members of the jury, 
that  if you find from the evidence and by its greater weight tha t  
the plaintiff, Elva P. Hammond, on 5 September 1962 lacked suffi- 
cient mental capacity to understand the nature, scope and effect of 
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signing the deed in question, then you would answer Issue No. 1, 
No. If you fail to so find, you will answer Issue No. 1, YES." 

In  our opinion the jury was not misled by the instruction about 
which the defendants complain. I n  re Efird's Will, 195 N.C. 76, 141 
S.E. 460. I n  the last cited case this Court held that  where both 
caveator and propounders questioned their witnesses on the con- 
junctive proposition, including all the elements as to testamentary 
capacity to make a will, the jury could not have been misled; that  
under the facts and circumstances disclosed by the record the 
error was technical and harmless. 

I n  our opinion the remaining assignments of error present no 
prejudicial error that  would warrant our disturbing the verdict and 
judgment entered below. 

No error. 

MOORE, J., not sitting. 

CONSOLIDATED VENDING CO., INC., v. CURTIS M. TURNER AND 0. 
BRUTON SMITH. 

(Filed 16 June, 1966.) 

Appeal and  E r r o r  fj 31; Courts § !I- 
Rulings of the court in regard to the admissibility of evidence prior to 

order of mistrial for the inability of the jury to agree upon a verdict are  
in no way binding upon the court upon subsequent trial, and therefore i t  
is not error for the court upon appeal from the verdict and judgment in 
the second trial to strike from the record the charge of the court a t  the 
former trial, sought to be included in the record to show that evidence 
excluded at  the subsequent trial was admitted a t  the former. 

Pleading fj 24- 
A motion to be allowed to amend a t  the trial is of necessity addressed 

to the discretion of the court and its ruling denying the amendment is not 
reviewable in the absence of a clear showing of abuse of discretion, and 
the contention of movant that he was taken by surprise by the court's 
intimation that, in view of the pleadings, it would not permit the intro- 
duction of evidence on a particular aspect, does not tend to show abuse 
of discretion by the court in denying the motion. 

Evidence fj 15- 
The court correctly excludes evidence pertaining to a matter not sup- 

ported by any allegation in the pleadings. 

Pleadings fj 2 8 -  
Proof without allegation is unavailing. 
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5. Bills and Notes § 17- 
In an action on a note, the maker's allegation that the note should be 

credited under agreement of the parties with sums received by the payee 
from distributors for the exclusire use of their products in the operation 
of the payee's concession at  designated speedways in which the nlaker was 
a stockholder, held eridence relating to such "promotion money" received 
by the payee in connection with its operations at  another speedway not 
specified in the allegations is properly excluded as not being supported by 
allegation. 

6. Same- 
Contention of the maker of a note that under the terms of the contract 

he was entitled to a credit for the amount the payee could have collected 
from a distributor for the exclusive use of its merchandise in the opera- 
tion of the payee's concession a t  a speedq7ay, held untenable when the eri- 
dence diqcloses that the payee receired no such "promotion money" but 
relinquished it, and there is neither allegation nor proof that the payee 
promised to exact from its suppliers "promotion money" or that the payee 
received any direct benefit as the result of foregoing the opportunity to 
exact the payment of the "promotion mone~." 

7. Appeal and Error § 41- 
Where the transcript of thc adverse examination taken by defendant 

is not contained in the record, the exclusion of the transcript from the 
eridence will not be held for error, since it cannot be determined rrhcther 
defendant was prejudiced by the exclusion of the evidence. 

8. Trial 3 33- 
Where defendant's own testimony is to the effect that he signed a note 

later filled in by the payee, who brought suit thereon, defendant may not 
object to reference in the charge to pertinent provisions of the Negotiable 
Instruments Law. 

9. Trial § 37- 
Appellant may not object that the court failed to declare and explain 

the law arising on evidence which had been correctly withdrawn from the 
consideration of the jury. 

10. Bills and Notes § 17- 
The maker may not contradict the terms of his written note by parol 

testimony that he would not be called upon to pay in accordance with 
its terms. 

MOORE, J., not sitting. 

ON certiorari to review judgment entered by Latham, S.J., a t  the 
30 August 1965 Schedule C Jury Session of MECKLENBURG. 

Plaintiff sues upon a negotiable note for $22,500, dated 23 Feb- 
ruary 1962, payable to its order and signed by the two defendants 
as  co-makers. Only the defendant Smith filed answer. 

The answer alleges: Turner was operating a speedway a t  Dan- 
ville, Virginia, and Smith was operating a speedway a t  Concord, 
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North Carolina; a t  each such speedway the plaintiff had food and 
drink concession rights; a t  the time the note was made the parties 
agreed that  all "promotion money" received by the plaintiff from its 
suppliers a t  "said speedways" would be credited upon the note, as 
if paid by the defendants, and would be reported by the plaintiff to  
the defendants a t  reasonable intervals; the consideration for this 
collateral agreement was that  the plaintiff was to  have continued 
concession rights "at said speedways"; the plaintiff has collected 
"promotion money" a t  "both said speedways" in amounts not 
known to Smith but did not credit them upon the note "prior to filing 
this law suit"; the plaintiff having failed to account to Smith for 
payments so received, is not entitled to recover in this action and if 
the plaintiff is not barred from all recovery by such failure, i t  should 
be required to account fully for all such payments received by i t  
"at the two aforesaid speedways." 

The plaintiff offered evidence tending to show: The note upon 
which it  sues was a renewal of an earlier one for $30,000. At the 
time the original note was made, the defendants were officers of a 
company which was then building, and which later operated, the 
Charlotte Motor Speedway. They sought a loan on its behalf, but 
the plaintiff preferred to make the loan to the defendants and did 
so. At the same time the plaintiff was given food and drink conces- 
sion rights a t  the Charlotte Speedway, and it  agreed that  any "pro- 
motion money" received by i t  from suppliers of food and drinks 
would be credited upon the note. LLPron~otion money" is money paid 
to  the plaintiff by such suppliers in return for the plaintiff's agree- 
ment to  use their products, exclusively, a t  the speedway. 

The plaintiff also introduced evidence tending to show: Prior to 
the execution of the renewal note now sued upon, the plaintiff re- 
ceived from one supplier $7,500 in "promotion money" which was 
credited upon the original note, making the balance $22,500, the 
amount of the renewal note. I n  addition, the plaintiff received from 
another supplier $1,000, which i t  now acknowledges should have 
been credited upon the note, and which it  informed Smith would be 
so credited, but which its bookkeeper failed to so credit. This addi- 
tional credit would reduce the balance due to $21,500. The plaintiff 
also received a check for $350 as "promotion money1' a t  the Con- 
cord Speedway but the check was not paid and the plaintiff returned 
i t  to  the drawer without bringing suit thereon. If this be also credited 
upon the note, the balance due would be reduced to $21,150 plus in- 
terest. The plaintiff has received no other "promotion money." 

Smith introduced evidence tending to show: He  and Turner en- 
dorsed the plaintiff's check for $30,000, the original loan, to  Curtis 
Turner, Inc., Smith receiving none of the proceeds. A t  the time the 
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original note was made plaintiff's president, Fitzgerald, told Smith 
he would have no responsibility for the payment of the note since i t  
would be paid with funds received from the plaintiff's suppliers. 
Smith has sought from the plaintiff an accounting for such "pro- 
motion money" but has received no such accounting except for the 
$7,500 and the $1,000, referred to in the plaintiff's testimony. Smith 
knows of no other "promotion money" received by the plaintiff. 
Smith ceased to be an officer of the Charlotte Motor Speedway Com- 
pany in June, 1961, and a receiver was appointed for i t  in November 
of that year. The renewal note now sued upon was executed there- 
after. The amount of i t  was blank when Smith signed i t  and Fitz- 
gerald, the plaintiff's president, thereafter filled in the amount. 

Smith also testified that he was informed by Fitzgerald that the 
latter had waived "his right to pron~otion money from Coca-Cola 
Company" because of an agreement by that company to pay $12,500 
to the Charlotte RIotor Speedway Company for the privilege of ad- 
vertising upon a score board to be erected at the speedway. How- 
ever, the court withdrew this testimony from consideration by the 
jury, haying previously sustained objections to questions propounded 
by the defendant to the plaintiff's president, Fitzgerald, on cross 
examination, concerning such agrecment between the Coca-Cola 
Company and the Speedway Company. 

The jury found that  the defendant Smith executed the note, that 
there was a collateral agreement between the plaintiff and Smith by 
virtue of which Smith is entitled to  a credit of $1,350, and that the 
balance due the plaintiff, after such credit, is $21,150 plus interest. 
Judgment was entered upon the verdict. 

Smith, in due time, gave notice of appeal to this Court, but was 
unable to perfect his appeal within the time allowed. This Court 
thereupon allowed certiorari. 

The defendant assigns as error the denial of his motion to amend 
his answer. This motion was made and denied orally just before 
the start of the trial, some six months after the original answer was 
filed. It was occasioned by the trial judge's statement, just prior to 
trial, that  he would hold incompetent, under the pleadings, testi- 
mony designed to show a payment by the Coca-Cola Company to 
the Charlotte Motor Speed~vay Company and a resulting waiver by 
the plaintiff of payments of "promotion money" to i t  by the Coca- 
Cola Company for use of the latter's product a t  the Charlotte Speed- 
way. 

Previously, there had been a trial of this action before another 
judge and jury, which resulted in a mistrial due to  the inability of 
the jury to agree upon a verdict. For the purpose of showing that 
the presiding judge a t  the former trial had admitted the proposed 
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VENDING Co. v.  TURNER. 

evidence and, therefore, the pre-trial statement of Latham, S.J., 
took him by surprise, the defendant included in his statement of the 
case on appeal the charge of t he  court a t  the former trial. I n  the 
settlement of the case on appeal, this was stricken by Latham, S.J., 
which ruling the defendant also assigns as error. 

Craighill, Rendleman & Clarkson by Francis 0. Clarkson, Jr. 
and John R .  Ingle for defendant appellant. 

Hugh M. AlcAulay for plaintiff appellee. 

LAKE, J. It was not error to strike from the record on this ap- 
peal the charge of the presiding judge a t  the former trial. A mistrial 
having been ordered, the rulings of the judge presiding a t  that  trial 
as to the admissibility of evidence offered before him are in no way 
determinative of the admissibility of like evidence upon a subse- 
quent trial or of the defendant's right to amend or need to amend 
his answer. There is no reason to suppose that  the defendant would 
have been any less surprised by the rulings of Latham, S.J., con- 
cerning such evidence had there never been any former trial of the 
action. 

The motion to amend, originally oral, was reduced to writing 
after the trial and inserted into the record. The oral ruling denying 
the motion was not so reduced to formal writing. There being no in- 
dication to the contrary, we assume that  the written motion, SO filed 
and now appearing in the record, is in the same terms as the oral 
motion. It states that  the defendant "moves the court that  i t ,  in its 
discretion," allow the defendant to anlend his answer. (Emphasis 
added.) The record shows that, on objection by the plaintiff, this 
motion was denied, but the record does not show the reason, if any, 
given by the court for its ruling. The defendant now contends that, 
since the court did not state that  the motion was denied in its dis- 
cretion, we must deem i t  to have been denied on the ground that, as 
a matter of law, the defendant could not so amend his answer and, 
therefore, the ruling is reviewable by us. 

This Court has repeatedly held that  after the time allowed for 
answering a pleading has expired, as in this instance, such pleading 
may not be amended as a matter of right, but only in the discretion 
of the court. Hardy v. Mayo, 224 N.C. 558, 31 S.E. 2d 748; Cody v. 
Hovey, 219 N.C. 369, 14 S.E. 2d 30; Osborne v. Canton, 219 N.C. 
139, 13 S.E. 2d 265; Biggs v. Mofitt, 218 N.C. 601, 11 S.E. 2d 870. 
Since the motion to amend was, by its very terms, directed to the 
discretion of the court and, as a matter of law, was necessarily so 
directed, we find no merit in the defendant's contention. See Osborne 
v. Canton, supra. Since the motion to amend was denied in the dis- 
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cretion of the trial judge, his ruling is not reviewable in the ab- 
sence of a clear showing of abuse of discretion, which does not ap- 
pear on this record. See in addition to the authorities above cited: 
Service Co. v. Sales Co., 264 N.C. 79, 140 S.E. 2d 763; Crump v. 
Eckerd's, Inc., 241 N.C. 489, 85 S.E. 2d 607. 

There was no error in sustaining the objections to the proposed 
cross examination of the plaintiff's witness relative to the plain- 
tiff's foregoing of an opportunity to receive 'Lpron~otion money" in 
connection with the Charlotte Speedway, or in withdrawing from 
the consideration of the jury testimony of the defendant with refer- 
ence thereto. The unamended answer asserts that  credits should have 
been allowed upon the note because of "promotion money" received 
by the plaintiff in connection with its operations a t  the Danville 
and Concord Speedways, no claim being made in the answer to any 
credit as a result of the operations a t  the Charlotte Speedway. The 
proposed evidence, relating to operations a t  Charlotte, is a substan- 
tial variance from the defense so pleaded. It is elementary that  proof 
~vithout allegation is as unavailing as allegation without proof. 
Eason v. Grimsley, 255 N.C. 494, 121 S.E. 2d 885; Lucas v. White, 
248 N.C. 38, 102 S.E. 2d 387; Poultry Co. v. Equipment Co., 247 
N.C. 570, 101 S.E. 2d 458; Bank v. Caudle, 239 N.C. 270, 79 S.E. 2d 
723; TVzlkins v. Finance Co., 237 N.C. 396, 75 S.E. 2d 118, rehear. 
den., 238 N.C. 745, 76 S.E. 2d 164; McIntosh, Korth Carolina Prac- 
tice and Procedure, 2d Ed., 981. This principle applies to evidence 
offered to establish an affirmative defense not pleaded in the answer 
as  truly as i t  does to evidence offered to show a cause of action not 
alleged in the complaint. Payment, or the right to a credit, upon a 
note is an affirmative defense. White v. JIcCarter, 261 N.C. 362, 
134 S.E. 2d 612. 

Furthermore, the testimony in question did not purport to show 
the receipt by the plaintiff of any "pron~otion n~oney" in connection 
with its operation a t  the Charlotte Speedway. It purported to show 
that  the Coca-Cola Company made certain payments direct to the 
Speec l~~ay  Company in return for advertising rights granted by i t  
to the Coca-Cola Company, and that the plaintiff, for this reason, 
gave up its opportunity to receive "promotion money" from the 
Coca-Cola Company. Even had the proposed amendment to the 
answer been allowed, i t  would have alleged only that  the plaintiff 
agreed to credit the note with "promotion money" which it received. 
There is neither allegation nor proof tha t  the plaintiff promised to 
exact from its suppliers all possible "promotion money" and that  i t  
would not, in the exercise of its own best business judgment, forego 
an  opportunity to require such payrnents to it. The food and drink 
concessions a t  the Charlotte Speedway would be of little value if 
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the speedway, itself, ceased to operate. The proposed testimony did 
not purport to show any interest of the plaintiff in the Charlotte 
Speedway, or in any payment to  it, other than a desire to keep its 
concession rights alive and valuable. 

The defendant also assigns as error the sustaining of the plain- 
tiff's objection to the offer in evidence of transcripts of adverse ex- 
aminations of the president and auditor of the plaintiff. Since no 
part of these transcripts is included in the record before us, i t  can- 
not be determined from the record that, the defendant was prejudiced 
by this ruling, even if i t  be assumed that  the transcripts were com- 
petent. Therefore, this assignment cannot be sustained. Cooperative 
Exchange v. Scott, 260 N.C. 81, 89, 132 S.E. 2d 161; Service Co. v .  
Sales Co., 259 N.C. 400, 411, 131 S.E. 2d 9. 

The defendant next contends that  the court below erred in in- 
cluding in the instructions to the jury abstract principles of law not 
germane to the issues; namely, references to certain provisions of 
the Negotiable Instruments Law, G.S. 25-7, 25-20, 25-29 and 25-34. 
The defendant testified that  he received no part of the loan for 
which the original note was given, that  the amount of the renewal 
note, upon which this suit was brought, was blank a t  the time he 
signed it  and that  such blank was filled in thereafter by the plain- 
tiff. I n  view of this evidence i t  was not error for the court to in- 
clude these instructions in the charge to the jury. The defendant 
makes no contention that  there was any error in the content of these 
instructions. 

There is no merit in the assignment of error asserting that  the 
court failed to state correctly the contentions of the defendant and 
failed to declare and explain the law arising on the evidence in ac- 
cordance with G.S. 1-180. Specifically, the defendant conlplains that  
the court did not instruct the jury as to the contention that  the 
plaintiff gave up its opportunity to receive "promotion money" a t  
Charlotte and as to the contention that  there was a collateral agree- 
ment between the parties that  the defendant would not have to  
pay the note since i t  would be paid entirely by receipts of "promo- 
tion money." Since the testimony concerning the plaintiff's supposed 
relinquishment of its opportunity to receive "promotion money" at  
Charlotte was properly withdrawn from the consideration of the 
jury, no further instruction with reference thereto was required. The 
promise set forth in the note could not be contradicted or destroyed 
by par01 testimony that  the makers thereof would not be called upon 
to pay in accordance with the terms of the note. Bank v.  Slaughter, 
250 N.C. 355, 108 S.E. 2d 594; Manufacturing Co. v .  McCormick, 
175 N.C. 277, 95 S.E. 555; Cherokee County v .  Meroney, 173 N.C. 
653, 92 S.E. 616. 
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Other assignments of error have been waived by failure to pre- 
sent argument or cite authorities in support thereof in the defend- 
ant's brief. We have nevertheless considered them and find no merit 
therein. 

No error. 

MOORE, J., not sitting. 

AMERICAN AIR FILTER COMPANY, INC., PWXTIFF, V. GEORGE ROBB, 
TRADIXG AS ROBB PLUMBING AKD HEATING COMPANY, ORIGINAL 
DEFEXDAKT, AXD RICHARD K. HUNTER, TRADING AS RICHARD K. 
HUNTER AND COMPANY, ADDITIONAL DEFENDANT. 

(Filed 16 June, 1966.) 

1. Sales § 14a- 
Where it is admitted that the purchaser is entitled to some sum for 

authorized changes necessarily made by him to make the equipment pur- 
chased conform to the specifications, the purchaser is entitled to a credit 
therefor against his total liability on the contract. 

2. Principal and Agent 7- 
Vhere the principal discloses the agency and sues on the contract for 

the balance of the purchase price, the purchaser, as between himself and 
the principal, is liable only to the principal, and the agent is neither a 
necessary nor a proper party, but a n  adjudication of agency as  between 
the principal and the purchaser would not be binding on the alleged agent 
if the asserted agent is not a party to the action. 

3. Pleadings 1- 
A demurrer admits the allegations of the pleading to which it is di- 

rected solely for the purposes of the demurrer, and therefore the act of 
the court in sustaining a demurrer filed by an additional party, joined a t  
the instance of the original defendant, would not preclude the additional 
party from thereafter instituting action against the original defendant 
asserting that the amount sued for by plaintiff was due by the original 
defendant to the additional party rather than to the plaints .  

4. Parties 5 2- 
Where defendant is liable to one of two parties in the alternative, so 

that if he is liable to one he is not liable to the other, and defendant is 
not sure to which of the parties liability obtains, upon being sued by one 
he is entitled to join the other as  an additional party. 
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5. Same; Pleadings 5 1 8 ;  Sales 8 1 s  In action by supplier, pur-  
chaser is entitled to joinder of distributor t o  adjudicate controverted 
question whether  distributor was  merely agent. 

The supplier sued the purchaser for the balance due on the purchase 
price. The purchaser alleged that his contract was solely with the dis- 
tributor, asserted he was entitled to credits for sums expended to make 
the equipment conform to the specifications, and had the distributor joined 
as an additional party. The supplier filed a reply, alleging that the dis- 
tributor acting solely as the supplier's agent. The distributor demur- 
red for misjoinder of parties and causes and for failure of the answer to 
allege cause of action in regard to him. Held: The demurrer should have 
been overruled, the distributor being a necessary party to a final determ- 
ination of the controrersy, since the distributor cannot be bound by any 
adjudication of liability in the action solely between the purchaser and 
the supplier, and the purchaser being uncertain as  to whether his liability 
was to the distributor under the contract between them or to the s u p  
plier as princlipal or assignee. 

NOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this case. 

APPEAL by original defendant from Gambill, J., May 17, 1965 
Civil Session of GUILFORD (High Point Division), docketed in the 
Supreme Court as Case KO. 684 and argued a t  the Fall Term 1965. 

Plaintiff, American Air Filter Company, Inc., instituted this ac- 
tion to recover of original defendant, George Robb, trading as Robb 
Plumbing and Heating Company (Robb), the sum of $9,005.31. It 
alleges that  this sum is the balance due on an account of $32,621.79 
for heating and ventilating materials which Robb ordered from 
plaintiff. 

Answering the complaint, Robb denied that  he ordered the equip- 
ment in question from plaintiff and alleged: His contract for the 
purchase of the materials was in writing, and i t  was with additional 
defendant Richard K. Hunter, trading as Richard K. Hunter and 
Company (Hunter), who agreed to furnish him, for $35,600.00 plus 
State and Federal taxes, the materials he required to perform a con- 
tract he had made with Forsyth County on a school construction 
project. Thereafter, Hunter ordered these materials from plaintiff, 
which invoiced and delivered them directly to Robb. Upon Hunter's 
instructions, Robb paid plaintiff the sum of $23,616.48, and this 
amount was credited upon his account with Hunter. Robb declined 
to pay plaintiff the sum for which it  sues, because a part of the 
equipment furnished did not meet the requirements in Robb's con- 
tract with Hunter. When Robb determined that  the equipment was 
faulty, he notified Hunter, who notified plaintiff. Both plaintiff and 
Hunter requested that Robb make the changes necessary to con- 
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form the equipment to specifications, and he did so a t  a cost of 
$8,942.75. He returned other nonconforming equipment in the 
amount of $299.73. Plaintiff, however, issued a credit memorandum 
for only $237.17, leaving a credit due defendant of $62.56. The sum 
of this item and $8,942.75 is $9,005.31, the amount in controversy 
between plaintiff and Robb. 

I n  a "further answer and counterclaim" and "as a cross com- 
plaint," Robb reiterated the preceding allegations and alleged that  
he had a setoff or recoupment in the amount of $9,005.31 against his 
liability under his contract with Hunter; that he is unable to deter- 
mine whether his setoff is against plaintiff or Hunter; that  a genuine 
controversy exists among the three; and that  Hunter is a necessary 
party to a complete determination of the controversy. Upon the fil- 
ing of this pleading, the Clerk of the Superior Court entered an 
order making Hunter an additional party defendant and requiring 
him to answer the pleadings within 30 days. 

In  due time plaintiff filed a reply to defendant's answer in which 
i t  averred: I n  all his dealings with Robb, Hunter was- as Robb 
well knew - acting as plaintiff's agent. Robb's only liability, there- 
fore, is to plaintiff. Robb did make some changes in the equipment 
which plaintiff furnished him, and plaintiff has offered to allow him 
a reasonable credit on account of such changes. Robb, however, in- 
sists on a credit which is grossly excessive and unreasonable. He is 
not entitled to the credit for which he contends. On the contrary, 
Robb is indebted to plaintiff in the full amount for which it  sues. 
No genuine controversy exists between defendant and Hunter, who 
is not a necessary party to a complete determination of this contro- 
versy. 

Thereafter, Hunter demurred to Robb's further answer, counter- 
claim, and cross complaint against him for that: (1) in them Robb 
states no cause of action against him; (2) Robb is entitled to no 
affirmative relief against him; (3) no actual controversy exists be- 
tween him and Robb; and (4) there is a misjoinder of parties and 
causes. Judge Gambill entered an order sustaining Hunter's deniur- 
rer, and defendant Robb appeals. 

Schoch, Schoch and Schoch b y  Arch K. Schoch, Jr., for original 
defendant appellant. 

JlcLendon, Brim, Holderness & Brooks by  Hubert Humphrey 
for Richard Ii. Hunter cf? Company, additional defendant appellee. 

SHARP, J. This case is presently in the pleading stage. On the 
facts as detailed by Robb's "cross complaint"-which we take as 
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true in passing upon Hunter's demurrer - defendant is entitled to 
a recoupment in some amount on the contract price of the equip- 
ment which he contracted to buy from Hunter and which plaintiff, 
upon Hunter's order, furnished defendant. Plaintiff alleges the 
amount is "inconsequential"; Robb avers i t  is $9,005.31. Whatever 
the amount, however, defendant is entitled to credit i t  against his 
total liability under the contract. 

Plaintiff alleges that, in all his dealings with Robb, Hunter acted 
as its agent. If this be true, Hunter is neither a necessary nor a 
proper party to the action for, plaintiff having instituted this action 
and disclosed the agency, defendant would be liable only to plaintiff. 
Pontiac Co. v. ATorburn, 230 N.C. 23, 51 S.E. 2d 916; Restatement 
(Second), Agency 8 302 (1958) ; 3 Am. Jur. 2d, Agency $ 322 (1962) ; 
3 C.J.S., Agency $ 276(a) (1936). But plaintiff's allegation does 
not establish the agency. At this point in the proceedings Robb does 
not know whether plaintiff was Hunter's principal, assignee, or sup- 
plier, for Hunter is completely silent. Obviously, Hunter is not bound 
by plaintiff's allegations, and, if this :tction goes to judgment with- 
out Hunter having been made a party to it, an adjudication herein 
that  Hunter was plaintiff's agent would not be res adjudicata in a 
future suit against Robb by Hunter. Without his presence, what- 
ever the outcome of this action, Robb will still be subject to suit 
by Hunter, who might sue for the difference between the payments 
which he authorized defendant to make to plaintiff and the contract 
price of $35,600.00 which Robb agreed to pay Hunter. I n  addition, 
Hunter could also sue him for any amount which the jury might 
have allowed Robb as a recoupment against plaintiff's claim of 
$9,005.31. Furthermore, if the jury should allow Robb no recoup- 
ment against plaintiff's claim, and judgment be entered against him 
for the amount in suit, Hunter would not be precluded from suing 
Robb for this amount. Hunter's demurrer admits the allegations of 
Robb's cross complaint against him only for the purpose of testing 
the sufficiency of the pleading. 3 Strong, N. C. Index, Pleadings 5 
12 (1960). It admits nothing which would estop Hunter should he 
hereafter institute an action against Robb. If Hunter were indeed 
plaintiff's agent, or if he had assigned his contract with Robb to 
plaintiff, and if he intends to make no demand against Robb, he 
need only file an answer disclosing the facts and disavowing any 
claim against him in order to go without day from this action. If, 
however, Hunter will contend that  he acted only for himself in pro- 
curing the contract upon which the equipment in question was fur- 
nished Robb, the termination of this action without his presence as 
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a party will leave defendant open to another suit and perhaps 
double liability. 

If Hunter has a claim against defendant, now is the time for him 
to assert it. I f  he has none, now is the time for him to say so. Under 
the circumstances, we can conceive of no legitimate reason why he 
should be unwilling to do so. To make Hunter a party to this action 
can prejudice neither him nor plaintiff with respect to  any Iegal 
right. Xot to make him a party will seriously prejudice Robb, for 
he risks a second suit no matter what the outcome of this one. I n  
addition, he risks double liability. See Bullard v. Oil Co., 254 N.C. 
756, 119 S.E. 2d 910. U7ith reference to a similar situation in Russel10 
v. Mori, 153 Cal. App. 2d 828, 833, 315 P. 2d 343, 346, the court 
said: "(1V)here there is an issue as to the existence of an agency 
. . . both the alleged agent and principal may be joined for the 
purpose of determining their relationship and liability." 

It was the purpose of the code system to avoid multiplicity of 
actions. While plaintiff's right under the contract which Hunter 
made to furnish material to Robb may be finally determined in this 
action, Robb's total liability cannot be unless Hunter is made a 
party. In Conger v. Insurance Co., 260 K.C. 112, 131 S.E. 2d 889, 
the plaintiff alleged that one of two defendants was liable to him, 
and that  if the one were, the other was not. We held that plaintiff 
could join them alternatively in the same cause of action. If Robb 
is liable to plaintiff as Hunter's principal, he is not liable to Hunter. 
In this aspect of the case, we have another situation of mutual ex- 
clusiveness, and the rationale of Conger v. Insurance Co., supra, is 
applicable, for there is no sound reason why alternative joinder of 
defendants should be allowed and alternative joinder of plaintiffs 
should be denied. G.S. 1-68. Here, of course, Hunter does not seek 
to join himself as a plaintiff; on the contrary, for some undisclosed 
reason, he seeks to avoid this litigation entirely. However, Hunter's 
potential claim against Robb is that  of a plaintiff, and defendant 
Robb seeks to require him to assert i t  now or waive it. Hunter re- 
lies upon Foote v. Davis & Co., 230 N.C. 422, 53 S.E. 2d 311. I n  
that  case, two plaintiffs asserted mutually exclusive claims against 
the defendant. I n  an opinion which has been the subject of critical 
comment (see Brandis and Graham, Permissive Joinder of Parties 
and Ca~ises in ~Yorth Carolina, 34 N.C.L. Rev. 405, 422-23 (1956) 
and Note, 42 N.C.L. Rev. 242, 245-46 (1963)), the Court dismissed 
the action for a misjoinder of parties and causes. It pointed out, 
however, that  "the ncw party was not brought in on motion of de- 
fendant." In this case, i t  is upon defendant Robb's motion that 
Hunter, a potential plaintiff, was brought in as a new party. Since 
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Foote and the case a t  bar present different factual situations, no 
further discussion of that  case is presently required. 

When a defendant, liable to one of two persons (or perhaps t o  
them both in varying amounts) for goods sold and delivered, is 
sued by the supplier, common sense dictates that  he be allowed to  
join the seller so that  the entire controversy, and his total liability, 
may be determined in one action. Ilobb does not seek to make 
Hunter a party for the purpose of litigating a cross action which i s  
foreign or collateral to plaintiff's claim. Robb's liability to Hunter, 
if any, arises out of the same transaction, and is connected with the 
same subject matter, upon which plaintiff bases this action; i t  in- 
volves the identical equipment for which plaintiff seeks to recover. 
The amount of Robb's recoupment will determine not only his lia- 
bility on plaintiff's claim, but i t  will affect his total liability to  
Hunter on the contract, should Hunter assert thereunder an inde- 
pendent claim against him. 

If, when the facts of this case are developed, Robb is liable t o  
both plaintiff and Hunter, his liability to Hunter must be credited 
with all amounts which he has heretofore paid plaintiff upon Hunt- 
er's instructions and which it  may be determined he properly ex- 
pended to make the equipment which plaintiff furnished him upon 
Hunter's order conform to the contract. Obviously, there cannot be 
a complete determination of this controversy without the presence 
of these three parties in the action. There was no misjoinder of 
either parties or causes. 

The order sustaining the demurrer is 
Reversed. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration or decision of this 
case. 
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DORIS J. FESMIRE, PLAINTIFF, V. FIRST UNION NATIONAL BANK OF 
NORTH CAROLIR'A, EXECUTOR OF JESSE BURNS EARLE, DECEASED, 
DEFENDANT. 

(Filed 16 June, 1966.) 

1. Gifts § 1- 
The burden is on the party claiming a gift inter vivos to show the in- 

tent of the donor to give her the gift so as  to divest himself immediately 
of all right, title and control therein; and the delivery, actual or con- 
structive, to the donee. 

2. Corporations 17- 
Delivery of a stock certificate endorsed in blank is constructive delivery 

of the shares which it represents, and possession of such certificate 
establishes prima facie the fact of delivery. 

3. Gifts 5 1- 
The fact that the donor, after a completed gift inter aivos, retains phy- 

sical access to the gift. or obtains possession solely for the purpose of 
safekeeping for the benefit of the donee, does not defeat the gift. 

4. Same- 
Evidence tending to show that intestate endorsed the certificate for cer- 

tain shares of stock in blank and delivered it  to plaintiff, that plaintiff 
put the certificate in an envelope with another chose, admittedly hers, and 
placed the enrelope in intestate's safe deposit box to which she had the 
key, with testimony of intestate's brother that intestate stated he had 
given the stock to plaintiff, held sufficient to establish a gift inter viuos, 
entitling plaintiff to possession of the certificate against intestate's per- 
sonal representative. 

5. Same- 
In this action to establish a gift inter tii2jos as  against the personal rep- 

resentative of the alleged donor, it was competent for plaintiff to intro- 
duce in evidence the inventoq, made by an offcer of the bank, of the 
donor's safe deposit box in order to show that the certificate of stock 
claimed as  the gift had been endorsed in blank by intestate and had been 
physically separated from other unendorsed certificates by being enclosed 
in an envelope on which mas typed the name of plaintiff and in which 
another document of value, admitted to be her property, was also en- 
closed. 

6. Evidence 3 11- 
In  an action to establish a gift inter vivos of a certificate for shares of 

stock endorsed in blank and found after donor's death in his safe deposit 
box, i t  is competent for plaintiff to testify that she had access to the safe 
deposit box a t  the time the endorsed stock certificate came into her hands, 
and that for a long period prior to donor's death she had been keeping 
her own valuable papers in the safe deposit box, the testimony not being 
of a personal transaction between plaintiff and decedent but being testi- 
mony concerning independent facts. G.S. 8-51. 

MOORE, J., not sitting. 
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APPEAL by defendant from Bone, E.J., September 1965 Session 
of CHATHAM. 

The plaintiff sues to  recover the possession of Certificate No. 
D2342 for 500 shares of stock in the First Union National Bank of 
North Carolina. She alleges the certificate was originally issued by 
the corporation to Dr. Jesse Burns Earle, now deceased, that  he 
made an inter vivos gift of the stock to her. The gift is denied by 
the defendant. The jury found for the plaintiff and from judgment 
in accordance with the verdict the defendant executor appeals. 

The following facts are not disputed: The stock certificate was 
originally issued in the name of Dr. Earle and he was the owner of 
the shares. He  rented a safety deposit box from the bank. When the 
box was opened after his death this stock certificate, endorsed by 
him in blank, was found in the box, within an envelope. On the out- 
side of the envelope was typed "Doris J. Fesmire for Michael Fes- 
mire." Within the envelope, in addition to this stock certificate, was 
a savings certificate in the name of "Alichael Fesmire or Doris J. 
Fesmire (joint tenants)" in the amount of $300.00. Mrs. Fesmire 
and Dr. Earle were engaged to be married on 13 July 1964. He  died 
3 April 1964. For many years prior to his death, Mrs. Fesmire was 
employed by Dr. Earle as secretary in the office wherein he carried 
on the practice of medicine. Two keys to the safety deposit box 
were issued to Dr. Earle. Both keys were held by Mrs. Fesmire fol- 
lowing the death of Dr.  Earle and were delivered by her to the de- 
fendant executor so that  the box could be opened and an inventory 
of its contents made. One of these keys, together with the master 
key retained by the bank, had to be used in order to open the box. 

Upon oral argument of the appeal, counsel for the defendant 
stated that  the bank kept no record of the persons who opened the 
box or the times when such openings occurred. 

The brother of Dr. Earle, called as a witness for the plaintiff, 
testified, without objection, to  a conversation with the deceased in 
which the deceased told him that  he "had given" 500 shares of his 
stock in the First Union National Bank of North Carolina to Mrs. 
Fesmire and that  the stock was kept for her in his safety deposit 
box in the bank, to which box Mrs. Fesmire had a key. 

The plaintiff introduced in evidence, over objection, the inven- 
tory of the contents of the safety deposit box made after the death 
of Dr. Earle and the testimony of the vice-president of the defend- 
ant, who made the inventory, to the effect that  the box contained 
many other stock certificates issued to Dr. Earle, including numer- 
ous certificates for other shares of stock in the First Union National 
Bank, none of them being endorsed by him. None of these other cer- 
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tificates was in the envelope above mentioned. The box also con- 
tained a life insurance certificate which was the property of Dr.  
Earle's brother and some savings bonds belonging to Dr. Earle's 
three daughters. 

Over objection, the plaintiff, herself, testified that  she first saw 
this stock certificate on 13 March 1964, a t  which time i t  came into 
her possession; a t  that  time she placed i t  in the above mentioned 
envelope with the savings certificate; she typed on the envelope 
"Doris J. Fesmire for Michael Fesmire," and placed the envelope in 
the desk drawer in her office; she kept the stock certificate in her 
possession approximately one week; she had the keys to the safety 
deposit box on and after 13 March 1964; for about three years prior 
to that  date, she had been keeping her valuable papers in this safety 
deposit box; on 6 April 1964, following the death of Dr. Earle, she 
gave the keys to the box to officers of the defendant executor and 
was present when the box was opened for the purpose of making an 
inventory of its contents; when the box was so opened, i t  contained 
the envelope and within the envelope was the certificate for the 
stock and the savings certificate. 

The defendant introduced in evidence the rental agreement be- 
tween the bank and Dr. Earle concerning the safety deposit box, 
which provided that no person other than the renter or an authorized 
deputy should have access to the box, except as provided in the 
agreement. KO such "deputy" was appointed by Dr. Earle except 
his former vife, now deceased. The defendant also offered in evi- 
dence the will of Dr. Earle bequeathing to his children certain tan- 
gible property and devising and bequeathing to the bank, as trustee 
for his children, all of the residue of his estate, the net value of 
which, after taxes, was approximately $242,000. 

When the safety deposit box was opened, the defendant delivered 
the savings certificate found in the above mentioned envelope to 
the plaintiff, but refused her demand for the delivery of the stock 
certificate to her. 

Barber & Holmes for defendant appellant. 
Moody & ~ l l o o d y  and T.  F .  Baldwin for plaintifl appellee. 

LAKE, J. The burden of proof was upon the plaintiff to show 
each element of the gift inter vivos under which she claims. Cart- 
wright v. Coppersmith, 222 N.C. 573, 24 S.E. 2d 246; Duckworth v. 
Orr, 126 N.C. 674, 36 S.E. 150. These elements are: (1) The intent 
by Dr. Earle to give to her the shares of stock so as to  divest him- 
self immediately of all right and title to and control of the stock; 
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and (2) the delivery, actual or constructive, of the stock certificate 
endorsed by him. G.S. 55-75; Smith v. Smith, 255 N.C. 152, 120 S.E. 
2d 575; Scottish Banlc v. Atkinson, 245 N.C. 563, 96 S.E. 2d 837; 
Buffaloe v. Barnes, 226 N.C. 313, 38 S.E. 2d 222, rehear. den., 226 
K.C. 778, 39 S.E. 2d 599; Cartwright v. Coppersmith, supra; Pat-  
terson v. Trust Co., 157 N.C. 13, 72 S.E. 629; Newman v. Bost, 122 
N.C. 524, 29 S.E. 848. 

Delivery of an endorsed stock certificate is constructive delivery 
of the shares which it  represents, and possession of such certificate 
by the endorsee establishes prima facie the fact of delivery. Scottish 
Bank v. Atkinson, supra. The act relied upon to establish the de- 
livery must be unequivocal and must deprive the donor of his right 
to dominion over the thing given. Cartright v. Coppersmith, supra; 
Handley v. Warren, 185 K.C. 95, 116 S.E. 168. It is not essential, 
however, that  the article be placed beyond the physical power of the 
donor to retake it, as is illustrated by the case of a gift of coins to 
a child by dropping them in a container recognized as the property 
of the child though the container, itself, remains in the home of the 
donor and thus subject to his physical control. Patterson v. Trust 
Co., supra. Furthermore, when there has been an actual transfer of 
possession with the requisite intent, the gift is not defeated by the 
subsequent return of the article to the possession of the donor for 
safe keeping, or its return to a container or place of deposit owned 
and controlled by the donor. Bynum v. Bank, 221 N.C. 101, 19 S.E. 
2d 121; Swindell v. Swindell, 153 N.C. 22, 68 S.E. 892. I n  the Swin- 
dell case, the gift of a horse by a husband to his wife was not de- 
feated by the subsequent return of the horse to the stable or pasture 
of the husband and the use of i t  by the husband. I n  the Bynum 
case, the donor delivered to the donee a tin box and the keys thereto 
with intent to make a gift of the documents in the box, and then 
instructed the donee to return the box to its former resting place in 
the donor's closet. Again, in Zollicoffer v. Zollicoffer, 168 N.C. 326, 
84 S.E. 349, a retaking of a stock certificate by the donor and plac- 
ihg i t  in her Bible for safe keeping did not defeat the gift of the 
stock. 

The testimony by the brother of Dr. Earle that  Dr. Earle said he 
"had given" 500 shares of his stock in the First Union National Bank 
to the plaintiff and that  the stock was kept for her in his safety de- 
posit box in the bank, to which box she had a key, is ample evidence 
to show a delivery of the certificate by him to her. Zollicoffer v .  
Zollicoffer, supra; Gross v. Smith, 132 N.C. 604, 42 S.E. 111. To  this 
testimony there was no objection by the defendant and i t  was clearly 
competent. 
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There is no merit in the exception by the defendant to the ad- 
mission in evidence of the inventory of the contents of the safety 
deposit box made by its officer, or in its exception to the testimony 
of such officer as to the contents of the box. This evidence shows 
conclusively tha t  the certificate in question was endorsed by Dr. 
Earle, no other certificate in the box was so endorsed, and this cer- 
tificate was physically separated from the remaining certificates by 
being enclosed in an  envelope, on which was typed the name of the 
plaintiff, and in which was another document of value admitted to 
be her property. 

The defendant's major contention is that  there was prejudicial 
error in permitting the plaintiff, herself, to testify tha t  the stock 
certificate came into her possession on 13 March 1964, tha t  she 
then placed i t  in the envelope and typed upon the envelope her 
name, whereupon she placed the envelope in the drawer of her own 
desk a t  the office and kept i t  there approxin~ately one week. The 
defendant also contends that  there was error in permitting the 
plaintiff to testify that  she had the keys to the box in her possession 
a t  the time the stock certificate came into her hands, and that  for 
a long period prior to that  date she had been keeping her own valu- 
able papers in this safety deposit box. The admission of this testi- 
mony was not forbidden by G.S. 8-51 since i t  is not testimony by the 
plaintiff of a personal transaction between her and the defendant's 
testator. It is testimony concerning independent facts. Lister v. 
Lister, 222 N.C. 555, 24 S.E. 2d 342; Jones v. Waldroup,  217 N.C. 
178, 7 S.E. 2d 366; Thompson v. Onley, 96 N.C. 9, 1 S.E. 620; 
Stansbury, North Carolina Evidence, 8 73, Note 45. In  the Lister 
case, this Court, speaking through Winborne, J., later C.J., said: 

"Where in the trial of this action plaintiff produces paper 
writings, in the form of negotiable notes purporting to be pay- 
able to him and to be signed by intestate of defendants, ad- 
ministrator and administratrix, upon which the action is based, 
and testifies to his possession of them since certain dates, even 
though such dates correspond with the purported dates of such 
paper writings, and identifies the purported signatures thereto 
to be in the handwriting of said intestate, are such paper writ- 
ings admissible in evidence? Yes." 

Since the admission of this testimony by the plaintiff was not 
error, the defendant's exception to those portions of the court's in- 
struction to the jury summarizing and referring to this testimony 
are also without merit. 
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We have examined each of the defendant's assignments of error 
and find no basis therein for a new trial of this action. 

No error. 

MOORE, J., not sitting. 

BEULAH MAE KING v. HILARY LAVERNE BRITT 
AND 

WOODROW WILSON KING v. HILARY LAVERNE BRITT. 

(Filed 16 June, 1966.) 

1. Damages 8 3- 
Damages for personal injury negligently inflicted should include rea- 

sonable satisfaction for actual physical and mental suffering, past, present 
and prospective, naturally resulting to plaintiff from the injury, but the 
award of prospective damages shauld be limited to the present cash value 
or present worth of such damages. 

2. Damages 8 14- 
Allegation and proof tending to show that in the accident in suit plain- 

tiff suffered a laceration of her forehead requiring six or eight stitches to 
suture, that the injury severed a nerve in her forehead causing permanent 
loss of mobility of her forehead and leaving a permanent scar, is SUE- 
cient basis for the award of damages for mental suffering, notwithstand- 
ing the absence of direct testimony that plaintiff suffered any mental pain 
or embarrassment or humiliation because of the injury, and in such in- 
stance it is prejudicial error for the court to fail to instruct the jury in 
regard to damages for such mental pain and suffering. 

3. nial 8 33- 
The trial court is under duty to charge the lam on all substantial fea- 

tures in the case arising on the evidence, even in the absence of request 
for special instructions. G.S. 1-180. 

~IOORE,  J., not sitting. 

APPEAL by plaintiff Beulah Mae King from Clark, S.J., January- 
February 1966 Civil Session of CUMBERLAND. 

Civil action by plaintiff Beulah Mae King to recover damages 
for bodily injuries allegedly caused by the actionable negligence of 
Hilary Laverne Britt in the operation of his automobile. Beulah 
Mae King was riding as a guest passenger in an automobile operated 
by her husband. 
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Woodrow Wilson King, the husband of plaintiff Beulah Mae 
King, also instituted a separate action against defendant Hilary 
Laverne Britt to recover damages apparently for personal injuries 
and property damage allegedly caused by the actionable negligence 
of defendant Britt in the operation of his auton~obile which occa- 
sioned a collision between defendant's automobile and the automo- 
bile operated by Woodrow Wilson King. 

The defendant Hilary Laverne Britt, who is an infant, defended 
the action by H. Dolph Berry, his duly appointed guardian ad Izte~tl. 

Separate complaints were filed by each plaintiff and separate 
answers thereto by Hilary Laverne Britt appearing herein by his 
duly appointed guardian ad litem. The two cases were consolidate(1 
for trial. 

After the jury had been selected, sworn and empaneled, and 
prior to a reading of the pleadings, the defendant represented by 
his guardian ad litem, through counsel, and in open court, admitted 
negligence and proximate cause in each of the consolidated cases, 
and expressly waived the presentation to the jury of the issues re- 
lating thereto and stipulated and agreed that  the only issue to be 
considered by the jury in each of the consolidated cases was: "What 
amount, if any, is the plaintiff entitled to recover of the defendant?" 
In the case of the appellant Beulah Mae King, the jury answered 
the issue submitted in the amount of $1,000. The pleadings in the 
case of her husband Woodrow Wilson King are omitted from the 
record. The issue in his case and the jury's answer thereto are 
omitted from the record. 

From a judgment on the issue in her case that  Beulah Mae King 
shall recover from defendant the sum of $1,000, she appeals to the 
Supreme Court. I n  the case of Woodrow Wilson King against de- 
fendant, there was no appeal. 

Nance, Barrington, Collier & Singleton b y  Carl A .  Barrington, 
Jr., for plaintiff appellant. 

Anderson, Nimoclcs & Broadfoot b y  Henry L. Anderson for de- 
fendant appellee. 

PARKER, C.J. Appellant alleges in her complaint her injuries in 
substance as follo~vs: I n  the collision of the two automobiles she was 
thrown about the inside of the automobile in which she was riding 
and against the glass and metal portions thereof with such force 
that she received marked shock, a costochondral sprain to the right 
side of her back, a deep two-inch laceration of her forehead, an  
abrasion of the nose, and numerous abrasions and contusions over 
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a large portion of her body. She was taken by ambulance to the 
Cape Fear Valley Hospital, where there was painful suturing of the 
deep cut on her face; that  she was tot,ally disabled by reason of her 
injuries for a period of three weeks, thereby losing her usual salary; 
that she was forced to remain under the constant care of her phy- 
sicians for approximately ten weeks; that  she suffered many weeks 
of excruciating pain, which will continue to some extent in the fu- 
ture; and that  she incurred considerable doctor and medical bills 
and expenses, and that  this will continue in the future. Her injuries 
have left her with a disfiguring ragged and raised scar on her fore- 
head with permanent damage to the right frontal nerve in her face, 
resulting from the deep laceration, and have left her with severe 
anxiety neuroses because of the embarrassment and humiliation 
suffered by her as a result of this large, plainly visible, severe, dis- 
figuring scar on her face. 

Appellant's evidence in respect to  her injuries tends to show in 
substance the following facts: I n  the automobile collision caused by 
defendant's actionable negligence, she received painful bruises and 
abrasions and a severe laceration of approximately one and a half 
or two inches in length in her forehead over her right eye, which lac- 
eration severed the nerve in her forehead leading to the frontal por- 
tion of her head. Dr. Bundy, who was admitted to be a medical ex- 
pert specializing in the field of general surgery, testified in respect 
to this laceration in substance as follows: This laceration over her 
right eye apparently severed the nerve which comes out of the skull 
a t  this level and goes up across the forehead. As a result of this lac- 
eration, plaintiff has a lack of feeling there, as well as inability to 
wrinkle her forehead. Six or eight stitches were required to suture 
this laceration. I n  his opinion, when a nerve is cut in two there is a 
lack of function in that  nerve and there is no particular treatment 
for it. He  believes that  this lack of feeling in her forehead would 
not respond to any operative treatment, will cause some loss of mo- 
bility of facial expression, and, in his opinion, is a 95% permanent 
disability to her forehead. The permanent disabilty of her forehead 
due to this severed nerve would have nothing to do with her earn- 
ing capacity or ability to work. Appellant's evidence further tends 
to show that  as a result of her injuries she missed two weeks from 
work a t  $12 per week, suffered pain for several weeks, and incurred 
hospital, medical, and ambulance bills of $114, and that  the scar 
on her forehead causes numbness but not pain, and is permanent. 

Appellant's assignments of error relate solely to the judge's charge 
to  the jury. The judge in his charge, after stating in substance that  
there is some evidence in this case to show that  each of the plaintiffs 
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were injured about the forehead and that  as a result thereof they 
had scars, mutilation in the area of the forehead, which were visible, 
instructed the jury as follows: 

"I instruct you that  any outward observable blemish, scars, 
or mutilation, which tend to mar the appearance to the extent 
that  i t  lessens or abuses the opportunities of the injured parties 
to obtain remunerative employment should be considered by 
you in determining what amount if any that  you award to the 
plaintiffs in this case." 

Appellant assigns the above quotation from the charge as error 
on the ground that i t  limited any award of damages for the perma- 
nent scar on appellant's forehead to the extent that i t  lessened the 
opportunity of the appellant to obtain remunerative employment. 
Appellant further assigns as error that  the court, pursuant to G.S. 
1-180, should have gone further and instructed the jury that they 
should award to appellant such amount as they found to be fair and 
reasonable compensation for mental suffering and pain by appellant 
naturally and proximately resulting from the permanent scar on her 
forehead. 

In Muse v. M o t o r  Co., 175 N.C. 466, 471, 95 S.E. 900, 902, the 
Court said: "In actions for personal injuries, one of the elements 
for the assessment of actual or compensatory damages is mental 
anguish." 

In the instant case defendant in open court admitted negligence 
and proximate cause, expressly waived presentation to the jury of 
the issues relating thereto, and stipulated and agreed that  the only 
issue to  be considered by the jury mas: ''What amount, if any, is 
the plaintiff entitled to  recover of the defendant?" Therefore, de- 
fendant, whose negligence proximately caused bodily injuries to ap- 
pellant, is liable for all damages to appellant naturally and proxi- 
mately resulting from his negligent act. Heath v. Kirkman, 240 N.C. 
303, 82 S.E. 2d 104; Bost v. Metcalfe, 219 N.C. 607, 14 S.E. 2d 648. 

The law is well settled in this jurisdiction that  in cases of per- 
sonal injuries resulting from defendant's negligence, the plaintiff is 
entitled to recover the present worth of all damages naturally and 
proximately resulting from defendant's tort. The plaintiff, inter alia, 
is to have a reasonable satisfaction for actual suffering, physical and 
mental, which are the immediate and necessary consequences of the 
injury. The award is to be made on the basis of a cash settlement 
of the plaintiff's injuries, past, present, and prospective. I n  assess- 
ing prospective damages, only the present cash value or present 
worth of such damages is to be awarded as the plaintiff is to be paid 
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in advance for future losses. Williamson v. Bennett, 251 N.C. 498, 
112 S.E. 2d 48; Mintx v. R. R., 233 N.C. 607, 65 S.E. 2d 120; 2 
Strong's N. C. Index, Damages, § 3. We have not stated the entire 
rule for con~pensatory damages for injury to the person, but only so 
much of i t  as is strictly relevant to the assignments of error here to 
the charge. 

Generally, mental pain and suffering in contemplation of a perm- 
anent mutilation or disfigurement of the person may be considered 
as an element of damages, and i t  would seem that  the weight of au- 
thority is to that  effect. However, there is authority to the contrary. 
25 C.J.S., Damages, § 66; Gray v. Washington Water Power Co., 
30 Wash. 665, 71 P.  206; 10 Blashfield, Cyclopedia of Automobile 
Law and Practice, perm. Ed., § 6469. 

Plaintiff did not testify that  she suffered any mental pain or 
anguish or embarrassment or humiliation because of the permanent 
scar on her forehead. However, as a general rule, in personal injury 
cases where mental pain and suffering form an element of recover- 
able damages by reason of mutilation or disfigurement of the person, 
direct proof of such pain and suffering is not necessary, but i t  may 
be inferred by the jury from the facts of the case or there may be 
substantial evidence from which the jury may imply its existence. 
Muse v. hiotor Co., supra; 25A C.J.S., Damages, § 162(7), p. 100. 
I n  our opinion, and we so hold, plaintiff's evidence would permit a 
jury to infer and find that  the permanent scar on appellant's fore- 
head caused her to suffer mental pain. 

Nowhere in the charge did the court instruct the jury that  they 
could award damages for mental pain and suffering. I n  addition, ap- 
pellant has no evidence that  the permanent scar on her forehead 
lessened her opportunity to obtain remunerative employment. See 
Marshburn v. Patterson, 241 N.C. 441, 85 S.E. 2d 683. I n  a retrial 
of this case appellant may or may not be able to  offer evidence tend- 
ing to show that  the permanent scar on her forehead lessened her 
opportunity to secure remunerative employment. The assignments 
of error to the charge are good. The judge should have charged the 
jury that  if they found from appellant's evidence that  appellant 
suffered mental pain as a result of the permanent scar on her fore- 
head negligently inflicted by defendant's tort, as he admitted, this 
mental pain should be considered by the jury as an element of actual 
or compensatory damages in passing upon the issue submitted to  
them. The trial court is required to charge the law upon all sub- 
stantial features of the case arising on the evidence even though 



N.C. ] SPRING TERM, 1966. 

there is no request for special instructions. G.S. 1-180; Yarn Co. v. 
Mauney, 228 N.C. 99, 44 S.E. 2d 601. 

For prejudicial error in the charge, appellant is entitled to a 
New trial. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. WILLIAM 

(Filed 16 June, 1966.) 

ROBERT BULLARD. 111. 

1. Searches a n d  Seizures § 2- 
TF7hile averments in the affidavit for a search warrant need not be com- 

petent under the strict rules of evidence, they must disclose justifiable 
and probable cause to believe that a search will reveal the presence of 
the particular object sought. 

2. S a m e  
Affidavit of an  officer that he had reasonable grounds to believe that 

defendant possessed a quantity of peyote, that a person known to him to 
be reliable had stated that he had in the immediate past seen peyote a t  
defendant's address, and that the informant had delivered to the affiant 
peyote, obtained from the address and identified by a chemist, held to 
justify the issuance of a search warrant, and to render competent in evi- 
dence peyote and marijuana obtained by a search of defendant's premises. 

3. Narcotics 5 1- 
Defendant's contention that peyote and marijuana are  not narcotic 

drugs within the purview of the statute is untenable, since the statute 
specifically includes p e ~ o t e  and marijuana within its definitions. G.S. 90- 
87(1) ; G.S. 90-87(9). Further, in this case, there mas expert testimony 
that peyote and marijuana are narcotic drugs. 

4. Constitutional Law § 2- 
The constitutional guarantees of religious liberty relate to religious be- 

liefs but do not extend to practices, even though such practices are en- 
gaged in pursuant to religious beliefs, when such acts are proscribed by 
statutes enacted in the interest of the public safety, morals, peace or order. 

5. Same;  Narcotics 5 1- 
The possession of peyote and marijuana in violation of statute cannot 

be justified under the guise that they were used by defendant in the ex- 
ercise of his religious beliefs. 

MOORE, J., not sitting. 
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APPEAL from Latham, S.J., December 13, 1965 Criminal Session, 
ORANGE Superior Court. 

The defendant was tried on a bill of indictment charging in two 
counts that  he did unlawfully, wilfully and feloniously have in his 
possession on the 4th day of August, 1965 both peyote and mari- 
juana, in violation of N.C.G.S. 90-88, 90-87 (1) d and 90-87 (9). 
These statutes provide, among other things, that  i t  shall be unlaw- 
ful for any person to possess, have in his control, sell, etc., any nar- 
cotic drugs in which is included cannabis. Cannabis is defined as "in- 
cluding peyote or marijuana." The defendant entered a plea of not 
guilty, the cause was heard before a jury, and upon conviction and 
judgment imposed, he appealed to the Supreme Court. 

The State's evidence tends to show that  on August 4. 1965 the 
State's witness, SBI Agent, Haywood Ray Starling and several offi- 
cers of the Chapel Hill Police Department obtained a search war- 
rant and, under this authority, entered and searched the apartment 
of the defendant, William Robert Bullard, 111, on 127 Rosemary 
Street in Chapel Hill. As a result of the search a quantity of peyote 
and marijuana was found and the defendant was charged with the 
violation of the statutes referred to  above. 

The defendant testified in his own behalf that  the peyote and 
marijuana were his and that they were used in religious beliefs. H e  
said that as a member of the Yeo-American Church that  both pey- 
ote and marijuana, being plants which grow from the earth, are be- 
lieved to be the incarnation of the spirit of God, and i t  is necessary 
to use them in the practice of his religion and he thereupon claimed 
immunity on constitutional grounds. The jury convicted the defend- 
ant on both charges and he appealed. 

T. W. Bruton, Attorney General, Wilson B. Partin, Jr., Staff 
Attorney, for the State, Appellee. 

Cooper & Winston by Barry T. Winston Attorney for Defend- 
ant  Appellant. 

PLESS, J. The facts in this case are not in dispute. That  is, the 
State's evidence was overwhelmingly that  the defendant had peyote 
and marijuana in his possession in his Chapel Hill apartment and 
the defendant admits this. The trial judge, in effect, told the jury 
that if they found these to  be the facts the defendant would be 
guilty. The defendant interposes three grounds of defense. (1) That  
the search warrant used by the officers was not validly issued, that  
evidence obtained under it  was incompetent, and that  without that  
evidence, the cause should have been non-suited. (2) That  peyote 
and marijuana are not narcotics and, therefore, their possession can- 
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not constitute a violation of the law. (3) Tha t  as a Peyotist the 
use of this substance is necessary in the practice of his religion; that 
its possession under those conditions is not a criminal offense, and 
to forbid its use constitutes a violation of his constitutional rights. 

In  support of his claim that the search warrant used by the offi- 
cers was not valid, the defendant relies principally upon the case of 
Aguilar v. Texas, 278 U.S. 108, 12 L. Ed. 2d 723, 84 S. Ct. 1509. I n  
that  case the U. S. Supreme Court reversed Aguilar's conviction 
upon a charge of possessing narcotics because certain requirements 
i t  laid down for the issuance of search warrants were not met in 
that case. It said that  " (T )  he magistrate must be more than a mere 
rubber stamp for the police officers; that  the officers must provide 
their reasons for believing and relying upon the credibility of their 
informant." These objections are not valid here. The search war-. 
rent was issued upon the oath of Sergeant W. F. Hester, an officer 
of the Chapel Hill Police Force, that  he had reasonable grounds to 
believe that  the defendant possessed a quantity of peyote; that  a 
person known to him to be reliable had stated that  "He has in the 
immediate past period seen peyote" a t  the defendant's address; that 
the informer had also delivered to the affiant portions of the peyote 
and that  this had been examined by one skilled in the identification 
of peyote who had identified it  as such. 

I t  must be remembered that  the object of search warrants is to 
obtain evidence-if i t  were already available there would be no 
reason to seek their issuance. They must be issued upon information 
which may not a t  that  time be competent as evidence by strict rules, 
but there must be justifiable and probable cause to believe that a 
search will reveal the presence of the object sought. There can be no 
doubt that  upon the affidavit of Sgt. Hester the Clerk of the Re- 
corder's Court was justified in issuing the search warrant. The de- 
fendant's exception to its issuance and the evidence obtained as a 
result thereon was properly overruled. 

The defendant's second objection to the State's case is that the 
possession of peyote and marijuana are not unlawful because they 
are not narcotic drugs. Here the defendant is confronted with the 
provisions of the Statute § 90-87(9) which says, " 'Narcotic drugs' 
means * " * cannabis, etc.," and 3 90-87(1) : " 'Cannabis' includes 
+ * * Peyote or marihuana." 

In  addition, the State's witness, Starling, testified he was a grad- 
uate of the Federal Bureau of Narcotics Advanced Training School; 
that  he had worked for four years "exclusively on narcotic investi- 
gation;" that he had "taught school to local police officers on various 
aspects of narcotic investigation." While the record does not show 
that  the court held Mr. Starling to be an expert in this field, he un- 
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doubtedly qualifies as such. H e  describes peyote "as a plant that  
grows wild and * * * is used sometimes by persons who use nar- 
cotics illegally * * * to produce certain hallucinations type ef- 
fects." He  also testified that  marijuana "is a narcotic * * * and 
is a type of weed that  distorts the senses." 

Also, the State's witness Best, who qualified as an expert in the 
field of chemistry, as i t  pertains to the identification and analysis 
of narcotic drugs, referred to "the narcotic known as Marijuana," 
and testified that  prior to this case he had "had occasion to examine, 
identify and analyze the narcotic known as marijuana." Thus, de- 
fendant's second ground of defense is successfully met and i t  is de- 
nied. 

The third and most emphasized position for the defendant is 
that  he is now a Peyotist with Buddhist leanings and that he has 
recently joined the Neo-American Church and that  "peyote is most 
necessary and marijuana is most advisable in the practice of my 
church's beliefs." The very interesting and informative brief filed on 
behalf of the defendant describes the ceremonies connected with the 
defendant's religion. They have "meetings" which are marked by 
the sacramental use of peyote and which composes the cornerstone 
of the peyote religion. Thereupon, "the members pray, sing, and 
make ritual use of drum, fan, eagle bone, whistle, rattle, and prayer 
cigarette, the symbolic emblems of their faith. The central event, of 
course, consists of the use of peyote in quantities sufficient to pro- 
duce a hallucinatory state. * * * (P)eyote constitutes in itself 
an object of worship. * * * When taken internally by chewing 
the buttons or drinking a derivative tea, peyote produces several 
types of hallucinations, depending primarily upon the user. I n  most 
subjects i t  causes extraordinary vision marked by bright and ka- 
leidoscopic colors, geometric patterns, or scenes involving humans 
or animals. I n  others i t  engenders hallucinatory symptoms similar 
to those produced in cases of schizophrenia, dementia praecox, or 
paranoia." 

The defendant's position is that  to convict him of the possession 
of a substance which is a necessary part of his religion, constitutes 
a violation of his rights under the first amendment, and cites a 
number of cases in support', including Reynolds v. U. S., 98 U.S. 
145; People v. Woody, 40 Cal. Rptr. 69, 394 P. 2d 813; Marsh v. 
Alabama, 326 U.S. 501 and Tucker v. Texas, 326 U.S. 517. He claims 
that  the first amendment constitutes "a guarantee by government 
that  all citizens shall be free to believe whatsoever they choose as to 
the nature of and the relationship between God and man and that  
the practices founded upon those beliefs shall not be hindered or im- 
paired unless and until the conduct reaches the proportions of mal- 
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eficient criminal conduct. Hence, the State is forbidden from adopt- 
ing any regulation dictating what any person's religious beliefs may 
or may not be," citing Cantwell v. Connecticut, 310 U.S. 296. 

Some doubt may be cast upon the validity of the defendant's 
claim that he uses these drugs only in connection with his religion. 
The officers testified that in their discussion with him a t  the time 
the drugs were found in his apartment that  the defendant made no 
mention of his religion nor the need for the drugs in connection 
therewith. A jury might well have found that  this claim was a de- 
fense invented by the defendant long after his arrest. Even if he 
were sincere, the first amendment could not protect him. It is true 
that  this amendment permits a citizen complete freedom of religion. 
H e  may belong to any church or to no church and may believe 
whatever he will, however fantastic, illogical or unreasonable, but 
nowhere does it  authorize him in the exercise of his religion to com- 
mit acts which constitute threats to the public safety, morals, peace 
and order. As stated in Reynolds V .  U.S., 98 U.S. 145, 25 L. Ed. 244, 
a t  250: 

"Laws are made for the government of actions, and while 
they cannot interfere with mere religious belief and opinions, 
they may with practices. Suppose one believed that  human 
sacrifices were a necessary part of religious worship, would i t  
be seriously contended that the civil government under which 
he lived could not interfere to prevent a sacrifice? Or if a wife 
religiously believed it  was her duty to burn herself upon the 
funeral pile of her dead husband, would i t  be beyond the power 
of the civil government to prevent her carrying her belief int,o 
practice?" 

'l* * * T O  permit * * * (a man to execute his prac- 
tices because of his religious beliefs) would be to make the 
professed doctrines of religious belief superior to the law of the 
land, and in effect to permit every citizen to become a law unto 
himself. Government could exist only in name under such cir- 
cumstances." 

And in 16 Am. Jur., Constitutional Law, 5 302, p. 595, i t  is said: 

"The freedom of religion guaranteed by state and federal 
constitutional provisions may properly be limited * * * (and) 
( t )he constitutional protection of religious freedom does not 
provide immunity from compliance with reasonable civil re- 
quirements imposed by the State in the interest of public wel- 
fare, and * * * State legislatures may regulate conduct for 
the protection of society." 
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The defendant may believe what he will as to peyote and mari- 
juana and he may conceive that  one is necessary and the other is 
advisable in connection with his religion. But i t  is not a violation of 
his constitutional rights to forbid him, in the guise of his religion, 
t o  possess a drug which will produce hallucinatory symptoms simi- 
lar to those produced in cases of schizophrenia, dementia praecox, 
or paranoia, and his position cannot be sustained here -in law nor 
in morals. 

The defendant knowingly and int,entionally possessed narcotic 
drugs in violation of the laws of the state and in his trial, after con- 
sidering all of his positions, we find 

No error. 

MOORE, J., not sitting. 

L. E. BAGWELL, JR., v. TOWN OF BREVARD, AN INCORPORATED 
MUNICIPALITY. 

(Filed 16 June, 1966.) 

1. Municipal Corporations 8 17- 
An advertisement for the sale of municipal property on a date less than 

30 days after the first publication of the notice cannot relate back to a 
prior publication of notice, even though the prior notice related to sub- 
stantially the same land, when the prior notice stipulates a different date 
for the sale and contains material differences in the terms of payment, a s  
well as  a discrepancy in the quantity of land to be sold and whether the 
land would be offered for sale as  a whole or in separate tracts, and there- 
fore the purported sale on the date specified in the second advertisement 
is a nullity. G.S. 160-59. 

Even in regard to the sale of land which a municipality has the power 
to sell, the sale must be made in conformity with G.S. 160-59, and if the 
publication of the notice fails to comply in substance with the require- 
ments of the statute, the sale is a nullity. 

3. Municipal Corporations 5 4- 
All acts of a municipality beyond the scope of the powers granted to it 

are void. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Campbell, J., October-November 1965 
Session of TRANSYLVANIA. 
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In  this action plaintiff seeks specific performance of an alleged 
contract by defendant Municipality to convey certain real property 
to him. The facts, which are undisputed, are stated in chronological 
order: 

At a special meeting on July 19, 1965, the Board of Aldermen of 
the Town of Brevard decided to sell the town's Country Club prop- 
erty. By  resolution, the Board directed that its saIe a t  public auc- 
tion on August 16, 1965, be advertised for four consecutive weeks, 
beginning July 22, 1965. Pursuant to this resolution, the first adver- 
tisement of the proposed sale appeared in the Transylvania Times, 
a weekly newspaper of general circuIation in the county, in the is- 
sue which was published as of July 22, 1965. Copies, however, were 
available a t  newsstands during the late afternoon of the 21st. This 
advertisement described the property by metes and bounds and as 
containing 132.98 acres, less 7.77 acres also described by metes and 
bounds, and "Lots 35 and 36 in section 2 of the hlontclove Estates." 
The advertisement announced that the Board of Aldermen reserved 
the right to reject any and all bids; that  10% of the final bid must 
be paid a t  the sale; and that the balance would be payable in cash 
upon delivery of the deed. Thereafter i t  was discovered that one lot, 
intended to be included, had been omitted from the metes and 
bounds description in the advertisement. At a special session on 
July 26, 1965, the Board ordered a new publication of the notice, 
advertising all the land for sale on August 21st. The manner of this 
sale mas to be materially different from the one previously adver- 
tised for August 16t11, in that  the property would first be offercd for 
sale as four separate tracts and then as a whole, the highest bid or 
bids to take the property. The second advertisement appeared in 
the Times for the first time on July 29, 1965. Thereafter, i t  was re- 
published on August 5th, 12th, and 19th. It described each of the 
four tracts by metes and bounds and as containing 38.8 acres, 27.1 
acres, 55.3 acres, and 4.3 acres respectively. Pursuant to these ad- 
vertisements, on August 21, 1965, the town attorney offered the 
property for sale a t  public auction. When the tracts were sold sep- 
arately, the bids totaled $61,700.00. When the land was offered in 
gross, plaintiff became the highest bidder a t  $72,500.00, and immedi- 
ately gave his check to defendant for the required 10% deposit. On 
August 23, 1965, the Board of Aldermen met in a called session and 
duly authorized the town attorney "to take any legal steps lie feels 
neccwary to properly complete the Country Club property sale and 
get payment by the specified date of October 1, 1965." The minutes 
show no other entry with reference to this sale. 

Sometime between August 23rd and August 30th, "the Allison 
Brothers" submitted a bid of $80,000.00 to the Town for the prop- 
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erty. The Board of Aldermen met on August 30th and "accepted an  
offer of $80,000.00 for the Country Club property, together with an 
additional proposal and a good-faith check in the amount of $10,- 
000.00 from the Allison Brothers. The town treasurer was authorized 
to deposit this check in a Savings Account awaiting the final sale of 
the property on October 9, 1965." The town attorney was authorized 
"to readvertise the Country Club property for sale October 9, 1965, 
a t  10:00, a t  the door of the City Hall." His instructions were to ad- 
vertise that  the opening bid a t  this sale would be $80,000.00 and 
that this sale would be final. This time the property was advertised 
as one tract, described by metes and bounds as containing 132.98 
acres, more or less, from which 7.77 described acres and lots 35 and 
36 in section 2 of Montclove Estates mere excepted. 

On September 22, 1965, plaintiff instituted this action, alleging 
that  on August 23, 1965, he entered into a binding contract with 
the Town to purchase the Country Club property; that  defendant 
has refused his repeated demands for a deed to the property; and 
that he tenders the balance due on the purchase price of $72,500.00. 
His prayer for relief is: (1) that  the Town be required to spe- 
cifically perform its contract with him by executing and delivering 
to him a deed to the property in question, and (2) that  defendant 
be restrained from reselling the County Club property. On October 
5th, four days prior to the proposed sale date, Judge Campbell is- 
sued a temporary injunction prohibiting the sale on October 9th. 
When the matter came on for hearing, the parties waived a jury 
trial, and Judge Campbell heard the case upon the merits. He  en- 
tered judgment in which he made findings of fact substantially as 
set out above and concluded as a matter of law: 

"That the Town of Brevard did not advertise the Country 
Club property for sale for a period of thirty (30) days as re- 
quired under the provisions of North Carolina General Stat- 
utes 160-59, and therefore any purported sale on August 21, 
1965, is a nullity." 

He  adjudged that  the purported sale to plaintiff was void and that  
plaintiff is not entitled to a deed to the property. From this judg- 
ment plaintiff appealed. Pending the appeal, Judge Campbell con- 
tinued the restraining order. 

Hamlin, R a ~ n s a y  and Monday and Williams, Williams and Mor- 
ris for plaintiff appellant. 

Potts & Hudson for defendant appellee. 
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SHARP, J. If the sale which the attorney for the Town of 
Brevard purported to conduct on August 21, 1965, was properly ad- 
vertised, the action of the Board of Aldermen on August 23rd 
amounted to an approval and affirmation of it, and plaintiff will be 
entitled to a deed to the property. The question presented by this 
appeal, therefore, is: Was the purported sale of August 21st held in 
conformity with G.S. 160-59? This statute, in pertinent part, pro- 
vides : 

('The governing body of any city or town shall have power 
a t  all times to sell at  public out'cry, after thirty days' notice, 
to the highest bidder, any propert'y, real or personal, belonging 
to any such town, and apply the proceeds as they may think 
best. . . ." 

Plaintiff, of course, cannot contend that  30 days elapsed between 
July 29th and August 21st, the date of the sale a t  which he became 
the last and highest bidder. His contention is that  the time should 
be counted from July 22nd, the date on which the land was first ad- 
vertised for sale. This contention, however, is untenable. The first 
advertisement gave notice of a sale to be held on August 16th - 
not August 21st. Furthermore, the four later notices announcing the 
sale of this property, together with the additional lot, on August 
21st, described the property in terms of four separate tracts which 
would be sold individually and in gross. 

Only two cases in this jurisdiction have been called to  our at- 
tention in which a sale of municipal real estate was attempted with- 
out the statutory notice of 30 days. I n  Carstarphen v .  Town of Ply- 
mouth, 180 N.C. 26, 103 S.E. 899, on one night, the mayor and 
councilmen passed a resolution looking to the sale of the town's one 
building, which contained its "lock-up," market, and city hall; on 
the next night, they attempted to sell this property a t  a public meet- 
ing attended by 75 people. Before the sale was consummated, a re- 
straining order was issued and made permanent. On appeal, this 
court affirmed on the double basis that  the councilmen were with- 
out authority to sell real estate devoted to governmental purposes 
and that  "said sale, or attempted sale, was not made after thirty 
days' public notice, as required by Rev., 2978 (now G.S. 160-59)." 

In City  of Asheville v. Herbert, 190 N.C. 732, 130 S.E. 861, the 
mayor and commissioners attempted to sell 90 acres of the City's 
land, the "Ryerson property," to defendants a t  a private sale. When 
they refused to accept the deed, the City brought suit to compel 
specific performance of their contract. The trial court held that the 
tendered deed was valid, and ordered defendants to pay the purchase 
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price in accordance with their contract. On appeal, this Court re- 
versed, saying: 

" (T)he  'Ryerson property' is such as can be sold by the plain- 
tiff, provided the method of sale required by law is followed. 
* * * 
"(W)e  are minded to conclude that  both the plaintiff's charter 
and the general law, grant the power to sell the land in contro- 
versy, and that C.S. 2688 (now G.S. 160-59), must be complied 
with by plaintiff in order to make a valid sale thereof." Id. a t  
734, 736, 130 S.E. a t  863-64. 

It seems clear, therefore, that  compliance with G.S. 160-59 is re- 
quired before the Town of Brevard can make a valid sale of its 
Country Club property. This is also the rule elsewhere. "If the pub- 
lication of notice fails to comply in substance with the law, espe- 
cially as to the time of publication, a purchaser does not acquire a 
marketable title." 10 McQuillan, Municipal Corporations 8 28.45 
(3rd Ed. 1950). While i t  now appears that  plaintiff will suffer, and 
that  the Town will profit, from a nurnber of inadvertencies on the 
part of one or more of its employees, yet the statute specifies the 
terms upon which cities and towns are empowered to sell their prop- 
erty. "All acts beyond the scope of the powers granted to a mu- 
nicipality are void." City of Asheville v. Herbert, supra at 735, 130 
S.E. a t  863. 

The judgment of the court below is in all respects 
Affirmed. 

MOORE, J., not sitting. 

BROGDEN PRODUCE COMPANY v. ALLMOND STBNLEY. 

(Filed 16 June, 1966.) 

1. Execution 8 3- 
An execution must be returned to the place from which it  originated, 

with such endorsements as the law requires, not more than 90 days after 
its issuance. G.S. 1-310. 

2. Sheriffs 8 4- 
Where it is stipulated or proven that a sherife failed to return execu- 

tion of a judgment to the court issuing it within the 60 days required by 
the execution, the party aggrieved is entitled to judgment nisi against the 
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sheriff as  a matter of course, G.S. 162-14, G.S. 162-15, and amercement of 
the sheriff should be entered a t  the next succeeding term after the judg- 
ment 7zisi unless the sherM shows to the court sufficient cause to vacate 
the judgment, the amercement being a penalty imposed upon the sheriff 
as a punishment for his failure to discharge a duty imposed by statute. 

3. Same-- 
Findings that plaintiff's attorney failed to give the sheriff information 

with reference to the whereabouts of the judgment debtor or his property, 
that the sheriff's territory was extensire and his staff small, and that the 
sheriE, within the time allowed, had made diligent effort to locate defend- 
ant but was unable to  do so, held insufficient to show cause why the judg- 
ment nisi against the sheriff for failure to return execution within the 
statutory time should not be made final. 

The courts have no "dispensing power" to relieve a sheriff of the penalty 
imposed by G.S. 162-14. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Copeland, S.J., January 1966 (U i on- 
jury) Civil Session of WAKE. 

Rule on the Sheriff of Johnston County to show cause why an 
amercement nisi for failing to make timely return of an execution 
in plaintiff's favor should not be made absolute. These facts appear 
of record: 

Plaintiff, Brogden Produce Company, recovered judgment in the 
principal sum of $354.37 against defendant, Allmond Stanley, in 
the Superior Court of Wake County on November 9, 1964. A tran- 
script of this judgment was docketed in the Superior Court of John- 
ston County, and, on August 5, 1965, the Clerk of the Superior Court 
of Wake County issued execution, returnable within 60 days, to the 
Sheriff of Johnston County. The sheriff received this execution on 
August 7, 1965. H e  had not returned i t  on December 29, 1965, and, 
on that day, plaintiff moved under G.S. 162-14 and G.S. 162-15, that 
a judgment nisi be entered against the sheriff. His Honor, James H. 
Pou Bailey, entered judgment nisi for $100.00 against Rayford 
Oliver, Sheriff of Johnston County, and directed him to show cause 
why the judgment should not be made absolute. Thereafter, on Jan- 
uary 6, 1966, the sheriff returned the execution endorsed "Payment 
demanded. Payment refused. hTothing found to levy on." 

The rule to show cause came on to be heard before his Honor, J. 
William Copeland, judge presiding a t  the January 1966 Session. He  
entered an order in which, in addition to the facts set out above, he 
found the following: 
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1. Neither counsel for plaintiff nor anyone else ever in- 
formed the sheriff where defendant or his property could be 
found, nor did he give the sheriff any assistance whatsoever. 

2. Geographically, Johnston County is one of the three 
largest counties in this State, and it  has a population in excess 
of 60,000. 

3. The Sheriff of Johnston County has only 6 deputies to  
assist him in performing the duties of his office. 

4. Upon receipt of the execution in question, and within 60 
days thereafter, Sheriff Oliver and his deputies, from time to 
time, made diligent search for defendant, but were unable to 
locate him. 

5. I n  December 1965, counsel for plaintiff came to the 
sheriff's office in Johnston County and "about that time the 
judgment debtor was located," and the execution returned nulla 
bona. 

6. Sheriff Oliver "was not negligent in any regard, but, on 
the contrary, did exercise diligence a t  all times." 

Judge Copeland concluded that  these findings were "sufficient 
cause to relieve" the sheriff of the judgment nisi, and he vacated the 
amercement. From this judgment plaintiff appeals. 

Allen Langston for plaintiff appellant. 
Knox V .  Jenkins and Harry E. Canaday for Sheriff of Johnston 

County. 

SHARP, J. The law requires that  executions "shall be return- 
able to the court from which they were issued not more than 90 
days from the date of issue." G.S. 1-310. The term return implies 
that  the process is taken back, with such endorsements as the law 
requires, to the place from which i t  originated. Watson v. Mitchell, 
108 N.C. 364, 12 S.E. 836. The execution with which we are con- 
cerned was issued on August 5, 1965, and i t  was made returnable 
within 60 days, that  is, on or before October 4, 1965. Sheriff Oliver 
stipulates that  he did not return the execution "until sometime after 
the 4th day of October." Actually, he returned i t  on January 6, 1966 
- 154 days after its issuance, and not until after judgment nisi had 
been entered against him in this amercement proceeding. 

G.S. 162-14 (our codification of Laws of 1777, ch. 118 8 5 (Pot- 
ter's Rev.) ; Rev. Code, ch. 105 § 17; Code, $ 2079), provides in per- 
tinent part that  every sheriff who fails to execute and make due re- 
turn of all process legally issued and delivered to him shall forfeit 
$100.00 to the party aggrieved '(unless the sheriff can show sufficient 
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cause to the court a t  the next succeeding term" after judgment nisi 
has been entered against him. Upon motion and proof that  a sheriff 
has failed to return process delivered to him, as directed in the 
process and required by law, the party aggrieved is entitled, as of 
course, to judgment nisi against him. G.S. 162-14; G.S. 162-15; Ex- 
parte Schenck, 63 N.C. 601. "An amercement is a penalty, and is 
for a fixed sum without regard to the little or much of the plaintiff's 
damage." Thompson v. Berry, 65 N.C. 484, 485. The penalty is im- 
posed upon the delinquency of the sheriff for failing to make due re- 
turn of the execution unless, a t  the next succeeding term after judg- 
ment nisi is entered against him, he shows to the court sufficient 
cause to vacate the tentative amercement. Turner v. Page, 111 N.C. 
291, 16 S.E. 174. If the issue is in dispute, whether the return was 
made in proper time is a question of fact to  be decided by the jury. 
Waugh v. Brittain, 49 N.C. 470. The one hundred dollars is given 
to the plaintiff in the execution "upon the theory that  he is aggrieved, 
but chiefly as a punishment to the officer, and to stimulate him to 
active obedience." Richardson v. Wicker, 80 K.C. 172, 173. Accord, 
Yeargin v. Wood, 84 N.C. 326; Hathaway v. Freeman, 29 N.C. 109. 

This appeal presents one question: Is  the conclusion of the trial 
court that the judgment nisi should be vacated, and the rule against 
Sheriff Oliver discharged, supported by his findings of fact? Crutch 
v. Taylor, 256 IVT.C. 462, 124 S.E. 2d 124. In substance, the judge's 
findings are these: (1) Plaintiff's attorney did not give the sheriff 
any information with reference to the whereabouts of defendant or 
his property; (2) Johnston County is a large county and the sheriff's 
office is not staffed commensurately; (3) The sheriff and his dep- 
uties, "within the time prescribed by law for return of said execu- 
tion," made diligent effort to locate defendant but were unable to 
do so. Do these findings constitute "sufficient cause" for the court 
to discharge the rule against Sheriff Oliver? 

In  Morrow v. Allison, 33 N.C. 217, the sheriff's defense to an 
amercement nisi was that, before the day for the return of the exe- 
cution, the plaintiff and his judgmcnt debtor entered into an agree- 
ment "to suspend the collection of the money mentioned in the writ, 
with a view to a settlement between them in relation to it." The 
trial judge instructed the jury that  the sheriff's defense was good. 
On appeal, this Court ordered a new trial, saying through Ruffin, 
C.J., "An agreement to suspend the collection of the debt, or to stay 
the execution, as i t  is con~monly called, even if communicated to the 
sheriff, gives no authority to the officers not to return the writ." 

I n  Bell v. Wycofl, 131 N.C. 245, 42 S.E. 608, the sheriff failed to 
make timely return of a summons which he had been unable to 
serve upon a defendant who was out of the state. Judgment nisi 
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was entered. At the subsequent hearing, the officer offered evidence 
tending to show that  (1) he was under the impression that  the 
process was returnable "the latter part of August," and (2) he had 
used due diligence in seeking out the person to be served and had 
retained the process upon information that  defendant might return 
to the state. It was held that  neither contention afforded "sufficient 
cause." Addressing itself to  the latter point, the Court said: 

"Before undertaking to obey the precept he should have 
read and learned its contents and known what he was 'com- 
manded' to do. This he neglected and failed to do, for which he 
was inexcusable, and will have to bear the burden of his own (or 
his deputy's) carelessness. 

"His diligence in undertaking to locate the defendant and 
to serve the summons upon him when he should reach the 
county was incumbent upon him, and in doing so he only dis- 
charged his duty to that  extent. But in holding the summons 
after the return day for the purpose, as he conceived, of per- 
forming his duty and accommodating the plaintiff, was a mis- 
conception of duty and does not protect him against the penalty. 
To  accommodate the plaintiff was no part of his duty. An officer 
should discharge his duties faithfully and impartially, and ac- 
commodate his acts and doings to the requirements of law and 
his oath of office, and not to  aid friends and favorites, or to 
incur the favor of any particular person or persons. Why a case 
so utterly devoid of merit should be taken by appeal to this 
Court we are unable to  conceive." Id. a t  249, 42 S.E. a t  609. 

The courts have no "dispensing power" to relieve a sheriff from 
the penalty imposed by G.S. 162-14. Swain v. Phelps, 125 N.C. 43, 
34 S.E. 110. I n  Swain, the sheriff failed to serve a summons, but 
plaintiff suffered no injury because the defendant voluntarily ap- 
peared in court. The trial judge discharged the amercement nisi 
against the sheriff. On appeal this Court reversed, saying, 

"It is no excuse that  the sheriff had no corrupt or bad inten- 
tions and that  the plaintiff was saved from any resulting in- 
jury by the voluntary appearance of the defendant . . . This 
amercement of $100 is given for the neglect to serve process 
when no sufficient cause is shown, and none has been shown. 

"The highest considerations of public policy require that  
sheriffs shall not be negligent in the service of process commit- 
ted to them. . . . Ignorance of the officer is no excuse. . . . 
Whether any damage was done to the plaintiff is immaterial. 
The amercement is for failure to discharge an official duty." Id. 
a t  44, 34 S.E. a t  111. 
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SNELL v. ROCK Co. 

Obviously, Judge Copeland's findings, although they may explain 
why the sheriff did not execute the writ and collect the money due 
on plaintiff's judgment, cannot excuse his failure to con~ply with the 
court's order that he return the execution, with the appropriate en- 
dorsement, within 60 days of its issuance. 

I n  this century, few cases involving the amercement of a sheriff 
have reached this Court, but, as the cases cited herein indicate, 
amercement was a frequent occurrence in years gone by. The public 
policy which prompted the enactment of Chapter 118 of the Laws 
of 1777 (unchanged as G.S. 162-14 except that the penalty of $100 
was then 50 pounds) is no less valid today - and the need for such 
a statute, as this case indicates, is no less real. The statute imposes 
no undue hardship upon sheriffs. To have avoided liability in this 
instance, Sheriff Oliver need only have written upon the execution 
that,  after due diligence and search, he was unable to find defend- 
an t  or any property belonging to him in Johnston County and, within 
the 60 days specified in the execution, mailed i t  to the Clerk of the 
Superior Court of Wake County. Massengill v. Lee, 228 N.C. 35, 
44 S.E. 2d 356. Cf. Turner v. Page, supra. Instead, he held the pro- 
cess for 154 days. Having made no return in 60 days, and having 
shown no sufficient cause for such failure, the amercement nisi 
against him should have been made absolute. Graham v. Sturgill, 
123 N.C. 384, 31 S.E. 705. 

The judgment below is vacated, and this cause is remanded for 
the entry of judgment absolute. 

Reversed and remanded. 

MOORE, J., not sitting. 

FELICIA S. SNELL v. CAUDLE SAND & ROCK COMPANY, INC. 

(Filed 16 June, 1966.) 

1. Automobiles 9 17- 
The act of a driver in entering an intersection so closely in front of an 

automobile plainly visible to him approaching along the intersecting four- 
lane highway, that the driver of the car does not hare suEcient time in 
the exercise of reasonable care to avoid a collision, constitutes a riolation 
of G.S. 20-140(a) and G.S. 20-140(b), and is negligence per se. 
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2. Automobiles §§ 41g, 42g- Evidence held f o r  jury o n  issue of neg- 
ligence of defendant driver i n  entering intersection with dominant  
highway and  no t  t o  show contributory negligence a s  mat te r  of l a w  o n  
par t  of plaintiff. 

Allegations and evidence, with judicial admissions, tending to show that 
defendant driver, acting in the course of his employment, was driving de- 
fendant's truck in a westerly direction in the northern section of a four- 
lane highway, that he turned left, traversed the cross-over for a paved 
rural road and across the southern section of the four-lane highway in 
front of plaintiff's vehicle, which was clearly visible to him, traveling east 
in the right lane of the southern section of the four-lane highway, that the 
driver of the car did not have time to avoid a collision, and struck the 
right rear wheel of the truck after the front of the truck had entered the 
rural road, held sufficient to  be submitted to the jury on the issue of the 
negligence of the truck driver and not to disclose contributory negligence 
as a matter of law on the part of plaintiff in failing to see the truck in 
time to have avoided collision, her attention being focused on traffic mov- 
ing in her direction of travel. 

5. Negligence 8 26- 
Nonsuit for contributory negligence is proper only when plaintiff's evi- 

dence, considered in the light most favorable to her, so clearly establishes 
this defense that no other reasonable inference can be drawn therefrom. 

4. Negligence 8 7- 
What is the proximate cause of an injury is ordinarily a question for 

the jury to be determined as a fact from the attendant circumstances, and 
conflicting inferences of causation arising from the evidence carry the 
case to the jury. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Hall, J., Second September 1965 Regu- 
lar Civil Session of WAKE. 

Civil action to recover damages for personal injuries and dam- 
age to an automobile allegedly caused in a collision between an au- 
tomobile owned and driven by plaintiff and a dump truck owned by 
the corporate defendant and driven by its employee George Law- 
rence Sledge, who a t  the time was acting in the scope of his em- 
ployment, and in furtherance of his employer's business. 

Defendant in its answer admitted as true the allegations con- 
tained in paragraph 3 of the complaint as follows: "The collision 
herein complained of occurred on February 26, 1964, at  approxi- 
mately 1:55 P.M. near the intersection of U. S. Highway No. 70 and 
State rural paved road No. 1666, a t  a point approximately 2.5 miles 
west of the city limits of Raleigh, Wake County, North Carolina"; 
i t  also admitted as true the allegations contained in paragraph 4 of 
the complaint reading as follows: "At the point of the collision, U. 
S. Highway No. 70 is a four-lane highway, with a grass median 
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separating the westbound lanes from the eastbound lanes, with the 
exception of a 'cut-across' a t  the intersection of said highway with 
rural paved road No. 1666; rural paved road No. 1666 is a two-lane 
paved road approximately 19 feet wide and runs in a generally 
North-South direction"; i t  also admitted as true the allegations 
contained in paragraph 7 of the complaint that  a t  the time of the 
collision its dump truck was being operated by its employee George 
Lawrence Sledge, who a t  the time was its en~ployee and was acting 
in the course of his employment, and in the furtherance of his em- 
ployer's business; i t  denied that  i t  was negligent in any manner as 
alleged in the complaint. As a further answer and defense in its 
answer, defendant conditionally pleaded contributory negligence on 
plaintiff's part as a bar to  any recovery by her; and as a further 
defense and counterclaim it  alleged that its dump truck was dam- 
aged by reason of actionable negligence on the part of plaintiff in 
the operation of her automobile, and prays for damages to its dump 
truck. 

Plaintiff filed a reply to defendant's counterclaim in which she 
alleged that  if plaintiff was guilty of any negligent act as alleged in 
defendant's counterclaim, then defendant's employee was guilty of 
negligence in the operation of defendant's dump truck, and that  if 
plaintiff was guilty of any negligence which was a proximate cause 
of the alleged damage to defendant's dump truck, then defendant's 
employee was guilty of contributory negligence which bars any re- 
covery by i t  on its counterclaim. 

At the close of plaintiff's evidence, defendant moved for a judg- 
ment of compulsory nonsuit on plaintiff's action, and announced 
that  i t  desired to submit to a voluntary nonsuit as to its counter- 
claim against plaintiff. Whereupon, the court entered a judgment 
that  defendant's counterclaim is dismissed as of voluntary nonsuit, 
and that plaintiff's action is nonsuited. 

From this judgment, plaintiff appeals to  the Supreme Court. 

Maupin, Taylor & Ellis by Wm. W. Taylor, Jr., for plaintiff ap- 
pellant. 

Teague, Johnson and Patterson by Ronald C. Dilthey for defend- 
ant appellee. 

PARKER, C.J. Plaintiff assigns as error the judgment of compul- 
sory nonsuit of her action. 

The admissions in defendant's verified answer of facts alleged in 
the verified complaint, as set out above, are judicial admissions con- 
clusively establishing the admitted facts as true for all purposes 
connected with the trial of the case. Wells v. Clayton, 236 N.C. 102, 
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72 S.E. 2d 16; Stansbury, N. C. Evidence, 2d Ed., § 177. This is so 
even though such admitted facts are not introduced in evidence. 
Wells v. Clayton, supra. Such admitted facts as here do not have 
to be introduced in evidence. I McIntosh, N. C. Practice and Pro- 
cedure, 2d Ed., § 994. Edwards v. Hamill, 266 N.C. 304, 145 S.E. 
2d 884, relied on by defendant, is factually distinguishable, in that  
the admissions here are of facts alleged in the complaint. 

Considering plaintiff's evidence in the light most favorable to  
her, and giving her the benefit of every legitimate inference to be 
reasonably drawn therefrom, and considering the judicial admis- 
sions in defendant's answer, as set forth above, i t  tends to show the 
following facts: The collision alleged in the complaint occurred on 
26 February 1964, a t  approximately 1 :55 p.m., near the intersection 
of U. S. Highway No. 70 with State rural paved road No. 1666, a t  a 
point approximately 2.5 miles west of the city limits of Raleigh. At 
the point of collision U. S. Highway No. 70 is a four-lane highway, 
with a grass median separating the westbound lanes from the east- 
bound lanes, with the exception of a "cut-across" a t  the intersection 
of said highway mith rural paved road No. 1666; rural paved road 
No. 1666 is a two-lane paved road approximately 19 feet wide, and 
runs in a generally north-south direction. At the time of the colli- 
sion and immediately prior thereto the defendant's 1959 GMC dump 
truck was being operated by one George Lawrence Sledge, who was 
the employee of defendant and was acting in the course of his em- 
ployment, and in furtherance of his employer's business. Immedi- 
ately prior to the collision she was driving an automobile belonging 
to her husband and herself in an easterly direction in the right lane 
of the two lanes of U. S. Highway No. 70 designed for eastbound 
traffic. Three passengers were in the automobile with her. She was 
traveling 45 to 50 miles an hour. At the point of collision the posted 
speed limit for automobiles was 60 miles an hour. It was a clear 
day, and there was not any traffic on the highway traveling east. 
She was not paying any attention to the traffic on the westbound 
lanes of U. S. Highway No. 70 across the median strip traveling 
west. She was paying attention to the traffic on the highway going 
east. There was nothing to obstruct her view on the two eastbound 
lanes. When she was about 138 feet from the point of impact in 
the intersection of U. S. Highway No. 70 and State rural paved 
road No. 1666, she saw for the first time defendant's dump truck in 
and crossing the eastbound lanes of travel immediately in front of 
her. She testified: "I did not see the truck giving a left-turn signal. 
When I saw the truck i t  was just dashing across the highway. 
. . . I saw the right side of the truck. I could not see from my 
position whether or not the left front turning signal was in operation. 
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I didn't see any signal, but if he had a signal on i t  to turn - I didn't 
see a signal." Traveling a t  a speed of 45 to 50 miles an hour, she 
was going a t  a speed of 66 to 73% feet per second, and she mas not 
more than two seconds or a fraction of more than two seconds from 
collision with the dump truck. When she first saw its truck, she put  
on her brakes. Her car skidded. The right front of her car collided 
with the back right wheel of the dump truck. When she collided with 
the right rear wheel of the dump truck, the dump truck had entered 
rural paved road No. 1666 and the rear of the dump truck was from 
one to two feet on U. S. Highway No. 70 north of its southern edge. 
There were skid inarks behind plaintiff's automobile 45 feet in 
length. Skid marks a t  their starting point were one foot eight inches 
from the south edge of Highway S o .  70, and a t  the point where they 
ended they were one foot from the south edge of Highway No. 70. 
There was nothing to obstruct the view of the driver of defendant's 
dump truck of traffic proceeding east on U. S. Highway KO. 70 for 
four-tenths of a mile down the highway in the direction from which 
plaintiff was approaching. By  reason of the collision she sustained 
serious injuries and the automobile she TTas driving was badly dam- 
aged. Her evidence would permit a jury to  find tha t  the driver of 
defendant's dump truck drove the dump truck into the intersection 
in front of her approaching automobile, which was plainly visible 
to him, when he did not have sufficient time to pass through the in- 
tersection so that  plaintiff in the exercise of reasonable care could 
avoid a collision with the dump truck, and that  this constituted a 
violation of G.S. 20-140(a), and a violation of G.S. 20-140(b), and 
is negligence per se, which acts of negligence on defendant's part  
are alleged in the complaint; that  the driver of the dump truck failed 
to  keep a proper lookout, because if he had, he could have seen tha t  
plaintiff's approaching automobile, which was plainly visible to him, 
was not sufficiently far away to enable him to pass through the in- 
tersection in time to enable plaintiff in the exercise of reasonable 
care to avoid the collision, which failure to keep a proper lookout is 
alleged as an act of negligence on the part  of the defendant; that  
such acts on the part  of the driver of the dump truck constituted 
negligence, and that  such negligence on the part  of the driver of 
the dump truck was a proximate cause of the collision and injuries 
to plaintiff and damage to her automobile, and tha t  such negligence 
on the par t  of the driver of the dump truck under the judicial ad- 
missions here as above set forth is attributable to  the defendant. 
Dunlap v. Lee, 257 N.C. 447, 126 S.E. 2d 62; Stegall v. Sledge, 247 
N.C. 718, 102 S.E. 2d 115; Wall  v. Bain, 222 N.C. 375, 23 S.E. 2d 
330; Graham v. Gas Co., 231 N.C. 680, 58 S.E. 2d 757. 

The evidence of the plaintiff, when considered in the light most 
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favorable to her, makes out a prima facie case of actionable negli- 
gence on the part of defendant. 

Considering plaintiff's evidence in the light most favorable to 
her, it does not show contributory negligence on plaintiff's part so 
clearly that no other inference can be reasonably drawn therefrom. 
Short v. Chapman, 261 N.C. 674, 136 S.E. 2d 40. 

What is the proximate cause of an injury is ordinarily a ques- 
tion for a jury. It is to be determined as a fact from the attendant 
circumstances. Conflicting inferences of causation arising from the 
evidence carry the case to the jury. Pruett v. Inman, 252 N.C. 520, 
114 S.E. 2d 360. 

We conclude that  plaintiff has not proved herself out of court, 
and that her evidence was sufficient to withstand a motion for com- 
pulsory nonsuit. 

The judgment of compulsory 
and is 

Reversed. 

MOORE, J., not sitting. 

nonsuit was improvidently entered, 

STATE v. FRANK LEON CONYERS. 

(Filed 16 June, 1966.) 

Criminal Law 71- 
Upon challenge of the competency of a confession, it is the duty of the 

trial court upon the coir d i re  to hear the evicience and to find facts suffi- 
cient to enable the reviewing court to determine whether the confession 
was voluntary, the court's findings which are supported by evidence be- 
ing conclusive but its conclusion of law from the facts found being re- 
viewable. 

Where officers testify upon the voir d i re  to the effect that defendant con- 
fessed orally and did so voluntarily, that a writing was prepared in ac- 
cordance with the oral confession and read to him, and that defendant 
freely and voluntarily signed it, but defendant denies making any oral 
confession, testifies the writing was not read to him and that he was in- 
duced to sign it by certain promises, held it is incumbent upon the trial 
judge to find the facts with respect to the conflicting contentions, and the 
court's finding merely that defendant's statements were voluntary is in- 
sufficient predicate to enable the reviewing court to determine the matter, 
and requires remand for new trial. 

MOORE, J., not sitting. 
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APPEAL by defendant from Bickett, J., Second January 1966 
Regular Criminal Session of ~ ~ ' A K E .  

Criminal prosecution on bill of indictment returned a t  November 
1965 Session charging that defendant, in Wake County, North Car- 
olina, "about the hour of one o'clock A.M. in the night of March 
26, 1960, the dwelling house of one RIr. and Mrs. F. J. Williams there 
situate, and then and thcre actually occupied by Rfrs. F. J. Williams, 
feloniously and burglariously did break and enter, with intent to un- 
lawfully, willfully and feloniously ravish and carnally know the 
said Mrs. F. J. M7illiams, a female, by force and against her will," 
against the form of the statute, etc. 

State's evidence: Evidence that an intruder broke and entered 
her home in the nighttime when she and her three children were 
sleeping consists of the testimony of Rlrs. Williams and corroborative 
circun~stances, including the finding of a cap. Evidence that defend- 
ant  was the intruder, that the cap belonged to him and that defend- 
ant's purpose was to rape Mrs. Williams consists of the testimony 
of Melvin T.  Munn and Ed Watkins, each a deputy sheriff, as to 
incriminating statements made to them by defendant shortly after 
his arrest and as to a writing (confession) signed by defendant. 

Defendant's evidence: Defendant's testimony and the testimony 
of Hattie Perry, his grandmother, tends to show defendant was in 
bed a t  Hattie Perry's home when the alleged burglary was com- 
mitted. Defendant denied he had entered the Williams home a t  any 
time for any purpose. He testified in substance: Although questioned 
persistently by the officer, he made no oral admissions or confes- 
sions. On the contrary, he denied knowledge of the alleged burglary 
and denied the cap exhibited to him was his cap. He  signed the writ- 
ing because he was tired and sleepy. One of the officers told him he 
could go home and would come out light if he signed the writing. 

The jury returned a verdict of "Guilty of Burglary in the First 
Degree; with the recommendation that  the defendant be confined 
to the State Prison for the term of his natural life." Thereupon, the 
court, in accordance with G.S. 14-52, pronounced judgment impos- 
ing a sentence of life imprisonment. Defendant excepted and ap- 
pealed. 

Attorney General Bruton and Staff Attorney T'anore for the 
State. 

Johnson, Gamble & Holloz~'e11 for defendant appellant. 

BOBBITT, J. It seems appropriate to refer briefly to events in 
connection with defendant's arrest and prosecution which occurred 
prior to his indictment a t  November 1965 Session, to wit: 
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1. Defendant was arrested March 30, 1960; and on April 11, 
1960, he was bound over without privilege of bond to the Wake 
County Superior Court. 

2. At  April "A" Term 1960, Lester V. Chalmers, Jr., Esq., then 
solicitor, signed an accusation, drafted in the form of a bill of in- 
dictment, charging defendant with first degree burglary; and de- 
fendant and Earle R. Purser, Esq., his court-appointed counsel, 
signed a written waiver of bill of indictment and tendered a plea of 
guilty of burglary in the second degree. The tendered plea was ac- 
cepted by the State. The presiding judge, His Honor (the late) W. 
Jack Hooks, pronounced judgment that  defendant be confined in 
the State's Prison for the term of his natural life. 

3. In  1965 defendant, then a prisoner, filed in Wake County 
Superior Court a petition alleging with particularity the denial of 
his constitutional rights. 

4. At  "2nd September Session 1965" of Wake County Superior 
Court, a post-conviction hearing under G.S. 15-217 et seq. was held. 
Defendant was represented by William L. Thompson, Esq., court- 
appointed counsel. At the conclusion thereof, the presiding judge, 
the Honorable C. W. Hall, on the ground there was no bill of in- 
dictment and defendant's purported waiver of indictment was void, 
vacated the said plea and judgment entered a t  said April "A" 
Term 1960 and ordered that  defendant be released by the Director 
of Prisons to the Sheriff of Wake County to be held without bond 
pending other lawful proceedings in Wake County Superior Court. 
(Note: With reference to  Judge Hall's order, see G.S. 14-52. The 
State did not and does not seek a review thereof.) 

Thereafter, defendant was indicted a t  November 1965 Session 
as set forth in our preliminary statement. Prior to his arraignment 
and trial thereon, the court having determined defendant was a n  
indigent, appointed counsel, namely, Edward E.  Hollowell, Esq., to  
represent defendant. 

The primary question for decision is whether there was error in 
admitting, over defendant's timely objections, the testimony of the 
officers as to defendant's confessions. 

Upon defendant's objection(s), the court, as required by our 
practice, conducted a preliminary inquiry, in the absence of the 
jury, to determine whether the confessions were voluntary. S. v. 
Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. 2d 1104; S. v. 
Barnes, 264 N.C. 517, 142 S.E. 2d 344. 

As stated by Higgins, J. ,  in S. v. Barnes, supra: ('In the estab- 
lishment of a factual background by which to determine whether a 
confession meets the tests of admissibility, the trial court must make 
the findings of fact. When the facts so found are supported by com- 
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petent evidence, they are conclusive on appellate courts, both State 
and Federal. (Citations.) Of course, the conclusions of law to be 
drawn from the facts found are not binding on the reviewing courts." 
This excerpt is quoted with approval in S. v. Hines, 266 N.C. 1, 11, 
145 S.E. 2d 363. 

After such preliminary inquiry has been conducted, the approved 
practice requires tha t  the judge, in the absence of the jury, make 
findings of fact. These findings are made to show the basis for the 
judge's decision as to the admissibility of the proffered testimony. 
8. v. Walker, 266 N.C. 269, 145 S.E. 2d 833. 

The testimony on said preliminary inquiry, the voir dire, to de- 
termine whether the evidence as to confession(s) should be admit- 
ted, was substantially the same as the testimony subsequently of- 
fered in the presence of the jury. The general purport thereof is in- 
dicated in our preliminary statement. Suffice to say, the testimony 
was in direct conflict. The officers testified defendant confessed orally 
and did so voluntarily. Defendant denied making an oral confession 
notwithstanding he mas questioned persistently with reference to 
the alleged burglary. Too, the officers testified the writing was pre- 
pared in accordance with defendant's oral confession, was read to 
defendant, and that  defendant freely and voluntarily signed it. De- 
fendant testified the writing was not read to him and that  he was 
induced to sign i t  by certain (unfulfilled) promises. 

The present case is distinguishable from S. v. Keith, 266 N.C. 
263, 267, 145 S.E. 2d 841, in which Denny, C.J., states: "In the 
instant case, there was no conflicting testimony offered on the voir 
dire as there was in such hearing in the Barnes case. Defendant's 
contention is without merit on the record before us and we so hold." 

For discussion of the impact of recent decisions of the Supreme 
Court of the United States upon the admissibility of confessions, 
see Stansbury, Korth Carolina Evidence, Second Edition, 8 183, and 
the majority and dissenting opinions in S. v. Barnes, supra. 

"Obviously, unless the statement was made, i t  could not be made 
freely and voluntarily." S. v. Walker, supra. Hence, a factual find- 
ing tha t  defendant made the alleged incriminating statements (con- 
fessions) was prerequisite to factual findings relating to the circum- 
stances under which they were made. 

A t  the conclusion of the preliminary hearing, the trial judge 
made this entry: ('Let the records show that  the Court finds the 
statement and admissions to  Officer Munn and Officer Watkins were 
made freely and voluntarily by the defendant without reward or 
hope of reward, or inducement, or any coercion from said officers." 

While under earlier decisions this ruling would have been suffi- 
cient, i t  is insufficient under the rule established in X. v. Barnes, 
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supra, and referred to with approval in S. v. Hines, supra, and in 8. 
v. Walker, supra. The court did not make findings of fact. The 
statements in the court's ruling are c~onclusions. Indeed, the ruling 
here falls short of the ruling held insufficient in S. v. Barnes, supra. 
The following statement of Higgins, J. ,  in S. v. Barnes, supra, is 
applicable here: "Judge Bundy did not resolve the conflicts by find- 
ings of fact. This was the exclusive function of the trial court. Ab- 
sent findings of fact, this Court is unable to  say whether Judge 
Bundy committed error in admitting the contested confession. We 
may, i t  seems, no longer rely on the presumption of regularity in 
such matters." 

The admission of the testimony relating to confessions without 
factual findings from which a determination may be made as to  
whether the court committed legal error was erroneous and entitles 
defendant to a new trial. 

New trial. 

MOORE, J., not sitting. 

REDEVELOPMENT COMMISSION O F  GREENSBORO, PETITIONER, V. 
BERNICE T. HAGINS (HAGAN) AND HUSBAND, J. G. HAGINS; CITY 
O F  GREENSBORO; AND COUNTY O F  GUILFORD, RESPONDENTS 

AND 
REDEVELOPMENT COMMISSION O F  GREENSBORO, P E n n o s ~ ~ ,  v. 

BERNICE T. HAGINS (HAGAN) AND HUBBAND, J. G. HAGINS; CITY 
O F  GREENSBORO; AND COUNTY O F  GUILFORD, REBPONDENTS. 

(Filed 16 June, 1966.) 

Eminent Domain g 7- 
Testimony of respondent to the effect that she had on separate occasions 

talked to two of petitioner's agents in regard to selling the land and that 
she had refused to admit court appointed appraisers on the property be- 
cause she maintained the property was not for sale, held sufficient to show 
that petitioner had made an attempt in good faith to purchase respondent's 
land before instituting condemnation proceedings. 

MOORE, J., not sitting. 

APPEAL by respondents from Johnston, J., October 4, 1965 Civil 
Session, GUILFORD Superior Court, Greensboro Division. 

These are special proceedings instituted before the Clerk by 
notice and petitions in condemnation filed January 14, 1963, by the 
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Redevelopment Commission of Greensboro against Bernice C. Hagins 
and husband, J. G. Hagins, to acquire the fee simple title to two lots 
within the redevelopment area. 

The respondents on February 1, 1963, filed demurrers to the pe- 
titions based upon a number of grounds: (1) That  the petition 
fails to  allege the petitioner has made an effort to acquire the land 
by purchase; (2) the respondents' property sought to be acquired 
does not qualify for inclusion in the redevelopment project; (3) 
the plan for the redevelopment does not meet the requirements of 
law. 

On February 20, 1963, the petition was amended to allege the 
petitioner had made good faith but unsuccessful efforts to acquire 
the lots by purchase; that the petitioner had on hand nontax funds 
sufficient to pay for the lots. The clerk, after hearing, found the pe- 
titioner was by law authorized to acquire the two lots for redevelop- 
ment purposes and appointed appraisal commissioners to assess the 
amount of just compensation due the owners for the taking. The ap- 
praisers fixed May 2, 1963, as the date for the hearing. On April 
29, Samuel S. Mitchell, attorney of record for the respondents, gave 
this notice: "Dear Mr. Clerk: This informs you that  neither Mr. 
Whitted nor I intend to participate in the Con~n~issioner's hearing 
of May 2, 1963. This is in accordance to the wishes of our client." 

The commissioners found and reported to the clerk that  the re- 
spondents are entitled to recover as just compensation for one lot 
the sum of $1,500.00, and for the other the sum of $1,800.00. The 
respondents excepted to the report and excepted to the clerk's order 
of confirmation, and gave notice of appeal to the Superior Court. 

A t  the call of the case for hearing in the Superior Court, the 
parties entered these stipulations: 

"1. That  a t  the time these actions were instituted, the re- 
spondent Bernice T .  Hagins was the owner of the properties de- 
scribed in the petitions filed by the Redevelopment Conln~ission 
of Greensboro. 
"2. That  said properties are within the Cumberland Rede- 
velopment Area and are a part of the overall redevelopment 
plan for said area. 
"3. Tha t  said petitions of the Redevelopment Commission 
were filed on January 14, 1963, with the Clerk of the Superior 
Court for Guilford County for the purposes of acquiring fee 
simple titles to said properties. 
"4. Tha t  notice of all hearings, filing of motions, orders, and 
other proceedings before the Clerk was duly given to opposing 
counsel, as provided by law. 
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"5.  That  the properties described in said petitions a t  one time 
had a dwelling house on one lot and a beauty parlor, with other 
improvements, on the other lot. 
"6. That a t  the time said petitions were filed, on January 14, 
1963, both structures had been rcmoved and destroyed by the 
petitioner under an order of the Superior Court in an action 
entitled, 'Redevelopment Commission of  Greensboro v .  Bernice 
T .  Hagins, et al.,' which was reversed by the Supreme Court on 
appeal; that  there is now pending in the Superior Court of Guil- 
ford County a suit against petitioner, Redevelopment Commis- 
sion of Greensboro, et al., to recover damages for the taking and 
destroying of the improvements on said lands and for other 
causes alleged in said suit.' 
"7. Tha t  the plan of redevelopment, under which the Rede- 
velopment Commission of Greensboro instituted these proceed- 
ings, was duly adopted by the City Council of the City of 
Greensboro; that  there were adequate funds on hand for the 
Redevelopn~ent Commission to finance said plan and to acquire 
said pieces of property owned by the respondent Bernice T. 
Hagins; that  regulations, provisions, safeguards, maps showing 
the property before taking and reuse maps, design of streets, 
density of population, restrictions, and methods of financing 
entire plan in establishing said redevelopment plan had been 
complied with. 
"8. That  in said plan of redevelopment was a plan and system 
of relocation of persons displaced by said plan, and same was in 
existence a t  the time said petitions were filed, on January 14, 
1963." 

The petitioner introduced evidence of its unsuccessful efforts to 
purchase the two lots. Mrs. Hagins, one of the respondents, testified: 
"I talked with Mr. Barkley one time concerning my properties. I 
also talked with Mr. J im Greer, from the Redevelopment Commis- 
sion, about my properties. I refused t#o admit the court appointed 
appraisers on my property. I have maintained all along that  my 
property was not for sale for a price but we could swap." 

The court overruled all respondents' motions, submitted issues 
of just compensation due by the petitioner to the respondents on ac- 
count of the taking. The jury awarded $3,300.00 as just compensa- 
tion for both lots. From judgment on the verdict, the respondents 
appealed. 

Mitchell & Murphy,  Earl Whi t ted ,  Jr., for respondent appellants. 
Cannon, Wol fe  & Coggin b y  James B .  Wol fe ,  Jr., for petitioner 

appellee. 
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HIGGINS, J .  The origin and background of the Redevelopment 
Commission of Greensboro are set forth in the opinion of this Court 
on the first appeal reported in 258 N.C. 220, 128 S.E. 2d 391. Ac- 
tually, the question now presented and argued before the Court 
is whether the Redevelopment Con~mission made an attempt in good 
faith to purchase from the respondents the two lots described in 
the petition before instituting the proceeding to take the property 
by condemnation. The petitioner introduced competent and sub- 
stantial evidence of its attempt to negotiate in good faith prior to 
the filing of the present petition. One of the respondents admitted 
that  she refused to permit the appraisers to go upon the premises 
and tha t  she had "maintained all along tha t  my property was not 
for sale . . ." Hence, objection on which the respondents rely is 
not sustained. The evidence was sufficient to justify the court in 
holding that  a good faith effort had been made by the Redevelop- 
ment Con~mission to acquire the two lots by purchase. The stipula- 
tions appear to  eliminate all other objections. On the oral argument 
here, no other question was debated. 

The stipulations disclose that  between the time Judge Shaw ren- 
dered judgment in the first proceeding, decreeing tha t  the title to 
the lots and the improvements had passed to the Redevelopment 
Commission, and the time this Court reversed the judgment, the 
". . . structures had been removed and destroyed by the petitioner 
under an order of the Superior Court . . . tha t  there is now pend- 
ing in the Superior Court of Guilford County a suit against the pe- 
titioner, Redevelopment Commission of Greensboro, e t  al., to re- 
cover damages for the taking and destroying of the improvements 
on said lands and for other causes alleged in said suit." 

The present action involves only the validity of the proceeding 
instituted January 14, 1963, for the condemnation of the two vacant 
lots and the award of just compensation due the respondents for the 
taking. I n  tha t  connection the respondents have failed to show error 
in the proceedings now before us. The reference by the stipulations 
to another action for damages resulting from the destruction of the 
improvements on the lots is made solely for the purpose of disclos- 
ing tha t  this Court has not taken into account tha t  action or any is- 
sues involved therein. 

In  this present proceeding the respondents have failed to show 
error. The judgment of the Superior Court entered by Judge John- 
ston on October 13, 1965, is 

Affirmed. 

MOORE, J., not sitting. 
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JACKIE RAY WALKER, ADMINISTRATOR OF THE ESTATE OF JACKIE RAY 
WALKER, JR., v. ANNIE YOUNG SPRINKLE AND REGINALD F. 
SPRINKLE. 

(Filed 16 June, 1966.) 

Negligence 9 36- 
An ordinary outhouse or privy is not an attractive nuisance or an in- 

herently dangerous instrumentality. 

In  order for a person in control of premises to be held liable for injury 
to a trespassing child of tender years, i t  must be shown that he maintained 
a condition dangerous to children on the premises and knew, or should 
have known, that children were in the habit of playing on the premises 
and would likely be exposed to the hazards of the dangerous condition 
maintained by him on said premises and were likely to be injured thereby. 

The person in control of premises is not an insurer of the safety of 
children trespassing, and may not be held liable merely because the prem- 
ises may appeal to the youthful fancies of children, but it  is a prerequisite 
of such liability that it  be shown that he failed to take precautions rea- 
sonably sufficient to prevent trespass by children, and it  is not required 
that he take precaution against every conceivable danger to which an ir- 
repressible spirit of adventure may lead a child. 

Same; Heal th 9 3- 
In the absence of specific allegation, it  cannot be held as  a matter of 

law that a n  ordinary outhouse or privy was not constructed in conformity 
with G.S. 130-160 and in conformity to rules and regulations promulgated 
by the State Board of Health. 

Negligence § 36- 
This action was instituted to recover for the n7rongful death of a three 

year old child who was drowned on defendant's premises when the child 
fell into the pit of a n  outdoor privy maintained by defendants. There was 
no allegation in the complaint that defendants knew or should have known 
that the pit in the privy contained water a t  the time of the accident, nor 
allegation that defendant knowingly maintained the privy in that condi- 
tion. Held:  Nonsuit was proper, since it was not reasonably foreseeable 
that a child of such tender years would be permitted to trespass on de- 
fendants' premises, go into the privy located thereon, climb on the seat 
and fall into the pit over which the privy had been constructed. 

Pleadings § 21.1- 
Upon sustaining a demurrer to the complaint for its failure to state a 

cause of action, the court should not dismiss the action until plaintiff has 
had a n  opportunity to amend. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Riddle,  Special Judge,  December Civil 
Session 1965 of VANCE. 
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This is an action for the wrongful death of Jackie Ray 
Walker, Jr .  

The pertinent allegations of the complaint are stated below. 
That  a t  the times alleged in the complaint the defendant Annie 

Young Sprinkle was the owner of a tenant house and lot located on 
Elm Street, being lot No. 101 in block No. 5 as shown on the plat 
of the Harriett Cotton Mills property. This property is in a thickly 
populated area near the city limits of the City of Henderson. I n  
the neighborhood there were many families having large numbers 
of small children who habitually played about the streets, on vacant 
lots and unoccupied premises, there being no parks, playgrounds or 
recreational facilities available. 

Prior to 11 March 1964 the defendant Annie Young Sprinkle 
rented said premises to a tenant for residential purposes. 

In  the rear of said dwelling house on said premises there was 
located an outdoor privy, consisting of a wooden superstructure 
covering a pit several feet in depth. Enclosed within said structure 
was a bench or seat into which a hole or holes had been cut, designed 
for the use of persons answering the call of nature. 

On 11 March 1964 there had accurnulated in the pit in said privy 
a substantial quantity of water. 

On 11 March 1964 and a t  all times mentioned in the complaint, 
the defendant Reginald F. Sprinkle was the agent of the defendant 
Annie Young Sprinkle in the care and management of the property 
involved. 

For a considerable time prior to 11 March 1964 numerous child- 
ren habitually played on or about said premises, in the dwelling 
house and privy. 

A short time prior to 11 March 1964, the defendant Reginald I?. 
Sprinkle was warned that  children were playing in or about said 
premises. I n  consequence of said warning, the defendant Reginald 
F. Sprinkle secured the entrance to the dwelling house, but did not 
secure the entrance to the toilet. 

On 11 March 1964 the plaintiff's intestate, a child three years of 
age, who resided across the street, while playing on said premises fell 
into and was drowned in the pit over which said privy was con- 
structed. 

That  the death of plaintiff's intestate was caused directly and 
proximately by the defendants' negligence in the following respects, 
among others: 

"a. The defendants maintained on their premises a privy 
in violation of the provisions of G.S. 130-160. 

"b. The defendants negligently permitted a concealed pit 
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of water to remain in a thickly populated comn~unity where 
children habitually played, well knowing that  such children are 
attracted to vacant buildings and premises and to explore the 
same." 

The defendants demurred to  the conlplaint on the ground "That 
the complaint does not state facts sufficient to constitute a cause of 
action against defendants, in that  plaintiff has failed to allege facts 
sufficient to raise the doctrine of attractive nuisance or to constitute 
negligent acts or omissions of defendants which were a direct and 
proximate result of the death of plaintiff's intestate." 

The demurrer was sustained and the plaintiff appeals, assigning 
error. 

Banzet & Banzet for plaintiff. 
Teague, Johnson & Patterson and Ronald C. Dilthey for defend- 

ants. 

DENNY, E.J. The sole question presented for our determination 
is whether or not the court below committed error in sustaining the 
defendants' demurrer to the complaint on the grounds hereinabove 
set out. 

The rule with respect to liability in cases of this character was 
so aptly stated by Connor, J., in the case of Briscoe v. Lighting and 
Power Co., 148 K.C. 396, 62 S.E. 600, we quote therefrom as fol- 
lows: 

"It must be conceded that  the liability for injuries to child- 
ren sustained by reason of dangerous conditions on one's prem- 
ises is recognized and enforced in cases in which no such lia- 
bility accrues to adults. This we think sound in principle and 
humane in policy. We have no disposition to  deny it or to 
place unreasonable restrictions upon it. We think that  the law 
is sustained upon the theory t h r ~ t  the infant who enters upon 
premises, having no legal right t,o do so, either by permission, 
invitation or license or relation to the premises or its owner, is 
as essentially a trespasser as an adult; but if, to gratify a 
childish curiosity, or in obedience to a childish propensity ex- 
cited by the character of the structure or other conditions, he 
goes thereon and is injured by the failure of the owner to prop- 
erly guard or cover the dangerous conditions which he has 
created, he is liable for such injuries, provided the facts are 
such as to  impose the duty of anticipation or prevision; that  is, 
whether under all of the circumtances he should have con- 
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templated tha t  children would be attracted or allured to go 
upon his premises and sustain injury." 

The outdoor privy has been in common use in this country for 
centuries and is still used on thousands of premises. We cannot hold 
that  the ordinary outhouse or privy is an attractive nuisance or an  
inherently dangerous instrumentality: "The courts which have 
adopted the doctrine of the Turntable case have uniformly held that  
i t  was not to be extended to other structures or conditions." Briscoe 
v. Lighting and Power Co., supra. 

The complaint herein alleges tha t  "on Alarch 11, 1964 there had 
accumulated in the pit of said privy a substantial quantity of water." 
There is nothing in the complaint to indicate that  the defendants 
knew or should have known tha t  the pit in the privy contained water 
on 11 AIarch 1964. Keither is there any allegation tha t  the defend- 
ants knowingly maintained the privy in that  condition. 

In  order for a plaintiff to recover for injuries to a child trespasser 
of tender years, i t  must be shoxvn that  defendant maintained :t con- 
dition dangerous to children on his premises and knew, or should 
have known, tha t  children were in the habit of playing on the prem- 
ises and would likely be exposed to the hazards of the dangerous 
condition maintained by him on said premises and were likely to 
be injured thereby. Or, stated another way, "A party's liability to 
trespassers depends upon the former's contemplation of the likeli- 
hood of their presence on the premises and the probability of injuries 
from contact with conditions existing thereon." 21 Am. and Eng. 
Enc., 473, cited with approval in Briscoe v. Lighting and Power Co., 
supra. 

It would seem from the allegations in the complaint tha t  since 
there were no parks, playgrounds or recreational facilities available 
for the children in the neighborhood, the parents sent their children 
out on the streets, vacant lots and unoccupied premises to play. In  
the case of Fitch v. Selwyn Village, 234 N.C. 632, 68 S.E. 2d 255, 
we quoted with approval from the opinion in Peters v. Bowman, 
115 Cal. 345, 47 P. 598, in which the Court said: 

" 'The owner of a thing dangerous and attractive to children 
is not always and universally liable for an  injury to a child 
tempted by the attraction. His liability bears a relation to the 
character of the thing, whether natural and common, or arti- 
ficial and uncommon; to the comparative ease or difficulty of 
preventing the danger without destroying or impairing the uee- 
fulness of the thing; and, in short, to the reasonableness and 
propriety of his own conduct, in view of all surrounding cir- 
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cumstances and conditions. As to common dangers, existing in 
the order of nature, i t  is the duty of parents to guard and warn 
their children, and, failing to  do so, they should not expect to 
hold others responsible for their own want of care.' " 

In  the case of Matheny v. Mills Corp. and Erwin v. Mills Corp., 
249 N.C. 575, 107 S.E. 2d 143, IMoore, J., speaking for the Court, 
said : 

"Xo one is an insurer of the safety of children merely be- 
cause he is the owner of places that may appeal to their youth- 
ful fancies. It is required only that  he take reasonable precau- 
tions to prevent injury to them. He is not bound to make a 
trespass by or injury to children impossible. All that  is required 
of him is to take such precautions, by way of erecting guards, 
providing fences or furnishing other means, as are reasonably 
sufficient to prevent trespassing by children. He  need not take 
precautions against every conceivable danger to which an irre- 
pressible spirit of adventure may lead a child. " " *." 

The plaintiff alleges the defendants maintained on their prem- 
ises a privy in violation of G.S. 130-160, which reads as follows: 

"Any person owning or controlling any residence, place of 
business or place of public assembly shall provide a sanitary 
system of sewage disposal consisting of an approved privy, an 
approved septic tank, or a connection to a sewer system, under 
rules and regulations pr~mulgat~ed by the State Board of 
Health." 

On the pleadings herein it  cannot be said the privy involved in 
this action was not constructed in conformity with the statute and 
the rules and regulations promulgated by the State Board of Health. 

I n  our opinion i t  was not reasonably foreseeable that  a child of 
such tender years as plaintiff's intestate would be permitted to tres- 
pass upon the defendants' premises, go into the privy located thereon, 
climb up on the seat therein and fall into the pit over which the 
privy had been constructed. 

As regrettable as the unfortunate death of plaintiff's intestate 
was, in our opinion the allegations of t,he plaintiff's complaint do not 
make out a cause of action for actionable negligence against the 
defendants. 

The demurrer was properly sustained. However, that  portion of 
the judgment entered below dismissing the action is reversed. The 
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plaintiff may amend the complaint if so advised. Except as herein 
modified, the judgment below is affirmed. 

Modified and affirmed. 

MOORE, J., not sitting. 

STATE v. WOODROW W. KING. 

(Filed 16 June, 1966.) 

1. Perjury 9 % 

The fact that defendant, charged with procuring perjured testimony by 
a witness a t  his former trial, obtains a nonsuit on appeal in such former 
trial, is no defense in the prosecution against him for subornation of per- 
jury, since such jud,gnent of nonsuit in no may establishes the truth of 
the testimony of the witness a t  the former trial. 

2. Perjury 3 5- 
In  a prosecution for perjury or subornation of perjury it  is required 

that the falsity of the oath be established by the testimony of two wit- 
nesses, or one witness and corroborating circumstances. 

8. Same- 
The fact that the statement of the alleged suborned witness that he had 

giren false testimony a t  the former trial a t  the instance of the accused 
is corroborated by the testimony of three witnesses that the alleged 
suborned witness made statements to the effect that he had been suborned 
by the defendant, held not to constitute testimony of adminicular circum- 
stances tending to show the falsity of the oath of the suborned witness, 
and therefore nonsuit should have been entered. 

4. Criminal Law § 152- 
The testimony of witnesses should be set out in narrative form in the 

record. Rule of Practice in the Supreme Court No. 19(4) .  

MOORE, J., not sitting. 

APPEAL by defendant from Latham, S.J., 17 January Criminal 
Session 1966 of ALAMANCE. 

Defendant was tried upon a bill of indictment charging him 
with having suborned one Rainey Harris t o  commit perjury at  the 
March Criminal Session 1965 of the Superior Court of Alamance 
County in an action in which the State was plaintiff and Woodrow 
W. King was defendant, being case hTo. 84 which charged the defend- 
ant  Woodrow W. King with the ownership and possession of three 
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gallons of taxpaid whiskey, the ownership of said taxpaid whiskey 
being material to the issue being tried in said action; that  Woodrow 
W. King procured the said Rainey Harris to falsely, wilfully and 
corruptly assert under oath that  he, the said Rainey Harris, was the 
owner of the three gallons of whiskey found upon the premises of 
Woodrow W. King on 21 November 1964, the said Woodrow W. 
King knowing a t  the time that  the statement that  Rainey Harris 
was the owner of said three gallons of taxpaid whiskey was false. 

Upon the call of the case, upon the original bill of indictment, 
the defendant filed a written motion to quash the bill of indictment, 
which was denied. 

The court granted the Solicitor's motion to amend the bill of 
indictment so that  i t  alleged that  one gallon of liquor was involved 
in the trial of this defendant and as falsely claimed by the alleged 
suborned, rather than three gallons; the property of M. C. Hayes 
was substituted for defendant's property as the place where the one 
gallon was found instead of three gallons. 

The defendant was convicted in case KO. 84 in which the false 
testimony is alleged to have been given. On appeal from said con- 
viction, the Supreme Court reversed on the ground that  the evidence 
was insufficient to  survive the defendant's motion for judgment as 
of nonsuit. 

I n  the trial of this case, Rainey Harris testified that  he had tes- 
tified falsely in the trial of the case No. 84, having been induced to 
testify by the defendant that  the whiskey involved was his whiskey; 
that defendant had promised to get him an attorney and pay his 
fine if he should be indicted as a result of claiming the whiskey; 
that defendant did not keep his promise and he decided to tell the 
truth-that he testified falsely, and that  he did not own, buy, or 
have in his possession the whiskey he had testified was his. 

Three witnesses were permitted, over objection, to  testify as to  
what the witness Harris told them about having been suborned by 
the defendant to commit perjury. 

The defendant did not offer any evidence in the trial below. 
The jury returned a verdict of guilty. From a judgment impos- 

ing an active prison sentence, defendant excepted and appeals, as- 
signing error. 

Attorney General Bruton and Assistant Attorney General Bul- 
lock for the State. 

Elreta Melton Alexander for defendant. 

DENNY, E.J. The defendant argues and contends that  since the 
case in which the perjured testimony is alleged to have been given 
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was nonsuited on appeal to this Court -State v. King, 264 N.C. 
578, 142 S.E. 2d 130, i t  is imnmterial whether Harris' testimony in 
that  case was material or immaterial to the issue involved. There 
is no merit in this contention. If, in the trial of King a t  the March 
Criminal Session 1965, in the Superior Court of Alamance County, 
Harris had not sworn that  the whiskey involved was his whiskey 
and not King's, the ultimate result in that  case might have been 
different. I n  discussing this point in the case of State v. Leonard, 
236 N.C. 126, 72 S.E. 2d 1, this Court said: "* * * (W)e  cannot 
hold that a verdict of acquittal is equivalent to an affirmative find- 
ing that  all of defendant's testimony a t  the former trial was true. 
Surely, the law should not permit a defendant by his own perjured 
testimony to secure a verdict in his favor, with immunity from a 
charge of perjury, while other witnesses testifying in his defense 
would be subject to conviction and punishment for false swearing. 
Such a doctrine would place a premium upon perjury and a penalty 
upon probity. * * * To hold that a person could go into a court 
of justice and by perjured testimony secure an acquittal and by that 
acquittal be shielded from a charge of perjury would be a dangerous 
doctrine." Certainly this Court will not adopt any such doctrine. 

In  the case of State v. Sailor, 240 N.C. 113, 81 S.E. 2d 191, this 
Court quoted with approval from thc opinion in Bell v. State, 5 Ga. 
App. 701, 63 S.E. 860, as follows: " 'The crime of subornation of per- 
jury consists of two elements- the comn~ission of perjury by the 
person suborned, and willfully procuring or inducing him to do so 
by the suborner. The guilt of both the suborned and the suborner 
must be proved on the trial of the latter. The commission of the 
crime of perjury is the basic element in the crime of subornation of 
perjury.' " 

The most serious question involved in this appeal is whether or 
not the court below con~n~it ted error in overruling the defendant's 
motion for judgment as of nonsuit interposed a t  the close of the 
State's evidence. The correctness of this ruling is challenged by the 
defendant's assignment of error No. 20. 

In  a prosecution for perjury or subornation of perjury it  is re- 
quired that the falsity of the oath he established by the testimony 
of two witnesses, or by one witness and corroborating circunistances, 
sometimes called adminicular circumstances. State v. Lucas, 247 N.C. 
208, 100 S.E. 2d 366; State v. Arthur, 244 N.C. 582, 94 S.E. 2d 646; 
State v. Sailor, supm; State v. Webb,  228 N.C. 304, 45 S.E. 2d 345; 
State v. Hill, 223 N.C. 711, 28 S.E. 2d 100; State v. Rhinehart, 209 
N.C. 150, 183 S.E. 388; State v. Hawkins, 115 N.C. 712, 20 S.E. 623. 

I n  the instant case we have a witness who swears unequivocally 
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to the falsity of his testimony in the trial of State v. King in the 
Superior Court of Alamance County a t  the March Criminal Session 
1965. The State then undertook to supply the additional evidence 
required by putting three officers on the stand, each of whom testi- 
fied that  Harris had told him he testified falsely in the former trial 
of King. Such evidence does not meet the requirements of the law 
in a trial for perjury or subornation of perjury. The rule as hereto- 
fore stated requires that  the falsity of the oath must be established 
by two witnesses or b y  one witness and corroborating circumstances. 
The evidence of these officers to  the effect that  Harris had told 
them that  he had sworn falsely a t  King's trial in March 1965 did 
not constitute corroborating circumstances. 

The requirement is stated in 70 C.J.S., Perjury, sec. 70c(l) in 
the following language: 

"The general rule is that  the corroborative evidence means 
evidence aliunde which tends to show the perjury independent 
of any declaration or admission of accused. The corroboration 
must be by proof of material and independent facts and cir- 
cumstances, which, taken and considered together, tend in con- 
firmation of the testimony of the single witness to establish the 
falsity of the oath; and evidence merely showing that  the ac- 
count of the witness is probable will not do. * * *" 

The factual situation here seems to be identical with that  in the 
case of State v. Sailor, supra, where this Court said: 

"* * * All that  the evidence tends to show is that  the al- 
leged suborned witness a t  one trial swore, and a t  another time 
stated, that  she did not purchase from defendant the whiskey 
found in her possession, and that  she, on another trial swore, 
and a t  other times stated, that  she did purchase the whiskey 
from defendant. And while there is testimony of officers, ad- 
mitted for the purpose of corroboration, and tending to corrobo- 
rate as to what she had testified and stated, there is no evidence 
of corroborating circumstances tending to show which state- 
ment was false. Indeed, the Attorney-General, in brief filed 
here, states: 'It is true that  all the evidence presented goes di- 
rectly back to the State's witness * " " the alleged suborned 
perjurer.' There is no evidence of any independent circum- 
stances. Hence, motion of defendant for judgment as of nonsuit 
entered a t  the close of the State's evidence should have been 
sustained." 

In  view of the conclusion we have reached, we deem it  unneces- 
sary to  consider and pass upon the remaining numerous assignments 
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of error. We do wish, however, to call attention to the state of the 
record on this appeal. Appellant's counsel apparently made no at-  
tempt to comply with the rules of this Court in preparing the case 
on appeal. The record consists of 190 pages, and the evidence for 
the most part is set out in question and answer form, in violation of 
Rule 19(4) ,  Rules of Practice in the Supreme Court, 254 N.C. 800. 
Moreover, the 33 assignments of error, based on 162 exceptions, 
cover 48 pages of the record. It so happens that  in the instant case 
the defendant has not been prejudiced by the condition of the 
record, but if the State's evidence had been sufficient to support the 
verdict below, the appeal would have been subject to dismissal for 
failure to comply with the rules of the Court. 

The judgment of the court below is 
Reversed. 

MOORE, J., not sitting. 

RAYFORD R. SELPH v. ANNA S. SELPH. 

(Filed 16 June, 1966.) 

1. Trial 8 4 8 -  
The trial judge has the discretionary power to set aside a verdict when, 

in his opinion, it  would work injustice to let it stand; and, if no question 
of lam or legal inference is invoked in the motion, his action in so doing 
is not subject to review on appeal in the absence of a clear abuse of dis- 
cretion. 

2. Trial § 4& 
After the verdict has been rendered and received by the court, and the 

jury has been discharged, jurors will not be allowed to attack or over- 
throw it, nor will evidence from them be received for such purpose. 

3. W a l  § 4 8 -  
Where the trial court finds from his examination of one of the jurors 

that a t  least three jurors were confused as  to the legal effect of their ver- 
dict, and thereupon orders that the verdict be set aside in the discretion 
of the court, there being no suggestion by the juror of any clerical error 
in the written verdict or that the jurors had been confused about the facts, 
held,  i t  appearing from the court's order that it was based upon grounds 
which the law does not recognize nor sanction, the order must be vacated 
for error of law and the cause remanded for judgment on the verdict 
which the court had accepted. 

MOORE, J., not sitting. 
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APPEAL by defendant from Carr, J., January 17, 1966 Civil Ses- 
sion of CUMBERLAKD. 

Plaintiff brought this action for an absolute divorce from de- 
fendant upon the grounds of one year's separation. Defendant, al- 
leging that  plaintiff had abandoned her without just cause or ex- 
cuse, counterclaimed for alimony without divorce. Upon the trial, 
issues were submitted to the jury and answered as follows: 

"1. Has the plaintiff been a resident of the State of North 
Carolina for a t  least six months next preceding the institution 
of this action? 

ANSWER: Yes. 
"2. Were the plaintiff and defendant lawfully married to 

each other as alleged in the Complaint? 
ANSWER: Yes. 
"3. Have the plaintiff and defendant lived continuously 

separate and apart from each other for a t  least one year next 
preceding the institution of this action? 

ANSWER: NO. 
"4. Did the plaintiff wrongfully abandon the defendant 

without adequate provocation, as alleged? 
A K S ~ E R :  Yes." 

Upon the coming in of the verdict, a t  the request of plaintiff's 
counsel, the jury was polled, and each juror stated that  he had an- 
swered the issues in accordance with the written verdict returned. 
The verdict was recorded, and the court dismissed the jury. With 
counsel's consent, he continued until the following week the hearing 
to determine the amount of alimony which plaintiff should pay de- 
fendant. Thereafter, one of the jurors who had not left the court- 
room informed plaintiff's attorney "that there was some question 
in his mind as to the legal effect of his answer to the fourth issue." 
Counsel immediately took the juror to Judge Carr, who examined 
him in Chambers. The juror stated to the judge "that he and two 
other jurors were mistaken as to  how and on what basis of law the 
charge in the third and fourth issues were to be answered, that  they 
were confused, mistaken, and misunderstood how some of the issues 
were to  be answered and were under the impression that  the plaintiff 
would not be required to support the defendant." 

Based upon the foregoing statement of the juror, plaintiff filed a 
written motion on January 24, 1966, that  the verdict be set aside 
and a new trial granted. Judge Carr heard the motion and, on Jan- 
uary 28, 1966, entered an order in which he found as a fact that  the 
juror, whom he had examined "in chambers before he left the court- 
room, . . . and a t  least two others, were mistaken as to  the legal 
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effect of their answer to the fourth issue." He  thereupon ordered 
"that the verdict rendered by the jury be, and the same is hereby 
set aside in the discretion of the court, and a new trial is ordered." 

Defendant excepted to this order and appealed. 

Elizabeth C. Fox for plaintiff appellee. 
Smith, Herring & Swaringen by TY. Ritchie Smith, Jr., for de- 

fendant appellant. 

SHARP, J. NO two rules are better settled in North Carolina 
than these: 

(1) The trial judge has the discretionary power to set aside a 
verdict when, in his opinion, i t  would work injustice to let i t  stand; 
and, if no question of law or legal inference is involved in the mo- 
tion, his action in so doing is not subject to review on appeal in the 
absence of a clear abuse of discretion. Goldston v. Wright, 257 K.C. 
279, 125 S.E. 2d 462; Walston v. Greene, 246 N.C. 617, 99 S.E. 2d 
805; Roberts v. Hill, 240 N.C. 373, 82 S.E. 2d 373; Pruitt v. Ray, 
230 N.C. 322, 52 S.E. 2d 876; 4 Strong, N. C. Index, Trial 8 48 
(1961). (2) After their verdict has been rendered and received by 
the court, and they have been discharged, jurors will not be allowed 
to attack or overthrow it, nor will evidence from them be received 
for such purpose. State v. Hollingsworth, 263 N.C. 158, 139 S.E. 2d 
235; In  re Will of Hall, 252 N.C. 70, 113 S.E. 2d 1. 

In this case, the judge did not purport to set aside the verdict 
because he considered i t  against the weight of the evidence or a mis- 
carriage of justice. No motion was made upon those grounds; and 
apparently no motion to set aside the verdict was contemplated upon 
any ground until the juror informed counsel for plaintiff that  he and 
two others "were under the impression that the plaintiff mouId not 
be required to support the defendant." The basis of the motion to 
set aside the verdict was evidence furnished by a juror which tended 
to impeach his verdict, and the judge - specifically designating the 
reasons for his action -allowed the motion upon this evidence. The 
law says, however, that  such testimony will not be received. If ad- 
mitted a t  all, evidence for that  purpose "nlust come from some 
other source" than the jurors themselves. State v. Hollingsworth, 
supra. Obviously, evidence such as that  given by the juror in this 
case could come only from a member of the jury. 

It is interesting to note that  this juror did not suggest any 
clerical error in the written verdict which he and the other eleven 
had returned, and which they had all affirmed upon the poll, a short 
time before. "Yes" and "No" had been correctly recorded. Further- 
more, the juror did not intimate that  either he or the other two 
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whom he represented as having been confused as to the law had been 
confused about the facts. Obviously, they had simply been mis- 
taken as to the legal effect of their findings of fact. A similar situa- 
tion occurred in Livingston v. Livingston, 213 N.C. 797, 197 S.E. 
597. I n  that  case, fifteen minutes after the judge had received the 
verdict, ordered i t  recorded, and dismissed the jury, a juror informed 
him that  the jury had agreed to decide the case for Mrs. Living- 
ston, and had thought that  the answer "Yes" constituted a decision 
in her favor. Upon receiving this information, the judge reassembled 
the jury in the box and permitted them to change the word "Yes" 
to  '(KO." In  declaring the second verdict to be "without legal sanc- 
tion," Stacy, C.J., speaking for the Court, said: 

"But whether the case should ultimately be decided in favor 
of the plaintiff or Mrs. Livingston was not for them (the jurors) 
to determine. . . . The error, if any they made, was an error 
of law and not one of fact. . . . They did what they intended 
to do but misconceived the legal effect of their action. They 
were not aware of any mistake or error on their part even after 
the matter had been called to their attention, and not until the 
legal effect of the verdict was explained to them did they ex- 
press any desire to change it." Id. a t  799, 197 S.E. a t  598-99. 

The court treated the first verdict as having been set aside in the 
judge's nonreviewable discretion and ordered a new trial. 

Jurors likewise make an error of law, but not of fact, when- 
in a negligence action - they answer the issues of negligence and 
contributory negligence "Yes," and then award the plaintiff dam- 
ages on the third issue. I n  such cases it, is held that  the court should 
accept the verdict and render judgment thereon for defendant. 
Swann v. Bigelow, 243 N.C. 285, 90 S.E. 2d 396; Butler v .  Gantt, 
220 N.C. 711, 18 S.E. 2d 119; Allen v. Yarborough, 201 N.C. 568, 
160 S.E. 833. 

I n  this case no abuse of discretion appears, nor is any abuse sug- 
gested. However, error in law does appear, for the motion upon 
which Judge Carr acted was based on grounds which the law does 
not recognize or sanction. To permit his order to stand would per- 
mit a juror to impeach the verdict and thus violate a public policy 
which had "been long settled" when the case of State v .  M'Leod, 8 
N.C. 344, was reported in 1821. If Judge Carr, without finding any 
facts except that  the ends of justice required the action, had set 
aside the verdict in the exercise of his discretion, his order would 
have been unassailable on appeal. 

"The power of the court to set aside the verdict as a matter 
of discretion has always been inherent, and is necessary to the 
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proper administration of justice. . . . When the verdict is 
set aside as a matter of discretion it  is not necessary to find 
the facts . . . and if no reason is given i t  is presumed that  
the new trial was granted as a matter of discretion, and the 
appeal mill be dismissed." Bird v. Bradburn, 131 K.C. 488, 489- 
90, 42 S.E. 936-37. Accord, Brittain v. Aviation, Inc., 254 N.C. 
697, 120 S.E. 2d 72; Jones v. I~zszirance Co., 210 N.C. 559, 187 
S.E. 769; 2 McIntosh, N. C. Practice & Procedure $ 1594 (2d 
Ed. 1956 and Supp. 1964). 

Had Judge Carr felt that  the verdict in this case was against 
the weight of the evidence, that  it was affected by prejudice, or that  
any circun~stances not furnishing a legal ground for setting aside the 
verdict had weighed too heavily against the plaintiff, and had re- 
sulted in inequity, he could have adopted the method approved in 
Bird v. Bradburn, supra, to set i t  aside. See I n  re Will of Hall, supra 
a t  88, 113 S.E. 2d a t  13. It is significant that  he did not do so. In- 
stead, in an order which fails to suggest that  the verdict represented 
a miscarriage of justice, he "spelled out" the grounds upon which he 
set i t  aside. These grounds, as a matter of law, require that  his 
order be vacated and the case remanded for judgment on the verdict 
which the court had accepted. 

Reversed. 

MOORE, J., not sitting. 

E. M. JENKINS, SR., v. JOE W. WINECOFF, TRADING AS JOE W. WINE- 
COFF AGENCY, REALTORS. 

(Filed 16 June, 1066.) 

1. Appeal and Error 8 + 
The Supreme Court will take cognizance ex mero motu of want of jur- 

isdiction in the lower court. 

2. Courts 5s 3, 17- 
A justice of the peace has exclusive original jurisdiction of causes of 

action arising ex contractu when the sum demanded is not in excess of 
$200, and the Superior Court has no original jurisdiction of such actions. 
Constitution of North Carolina, Art. IV, § 27; G.S. 7-63; G.S. 7-121. 

3. Same; Brokers $ 6; Actions $ 8- 
The rendor instituted this action against his broker to recover $200 rep- 

resenting the balance of "earnest money" paid to the broker by the pur- 
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chaser, the purchaser having later defaulted upon his written contract to 
purchase the property. Held: The right of the broker to retain the sum 
depends upon the contract between the vendor and the broker, and 
therefore arises out of contract and is within the exclusive jurisdiction of 
a justice of the peace. 

MOORE, J., not sitting. 

APPEAL by plaintiff from May, Special Judge, September 1965 
Special Civil Session of CABARRUS. 

Plaintiff's action is to recover from defendant, a realtor, the sum 
of $200.00, being a portion of $500.00 paid by H. W. Bray to de- 
fendant as "earnest money" to guarantee compliance with his writ- 
ten contract of September 14, 1963, to purchase described real 
estate from plaintiff and pay a total purchase price of $4,500.00 
therefor. 

Plaintiff's allegations and evidence are to the effect he and de- 
fendant entered into an oral contract whereby defendant was au- 
thorized to sell plaintiff's property a t  a price such that plaintiff 
would receive $4,300.00 therefor, i t  being agreed that  defendant 
was to  receive as compensation all lie could get for the property 
above $4,300.00. 

Plaintiff alleged, in substance, the provisions of said written 
contract of September 14, 1963. This contract, consisting of an offer 
addressed by Bray to defendant, as agent, signed by Bray, and an 
acceptance thereof signed by plaintiff, was offered in evidence by 
plaintiff. The pertinent parts thereof are as follows: '(I (Bray) 
agree to pay $4,500.00 for said property, the said purchase price to 
be paid in the following manner: $500.00, which I hand you (de- 
fendant) herewith as earnest money, which is to be held by Joe W. 
Winecoff Agency until this transaction is completed, guaranteeing 
the faithful performance of this offer. $4,000.00 to be paid upon 
delivery to me of a deed conveying a good and marketable title to 
said property. . . . In  case of acceptance, i t  is understood and 
agreed that  this offer shall become a contract binding on each party, 
and I agree to execute the necessary papers in connection therewith 
and make final settlement on or before the 1st day of May, 1964. 
. . . In  case of rejection of this offer or in case the present owners 
are unable to convey a good and marketable title, the $500.00 which 
I hand you herewith is to be returned to me, and this offer shall 
become null and void." 

Plaintiff's testimony, other than that  relating to his oral agree- 
ment with defendant, tends to show the following: Plaintiff executed 
a deed in accordance with said written contract and left i t  with his 
lawyer with instructions to deliver i t  when Bray paid the balance 
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of the purchase price in the amount of $4,000.00. Bray did not pay 
the $4,000.00 notwithstanding plaintiff allowed him 30 days or 60 
days after May 1st in which to do so. After the sale had fallen 
through, solely on account of Bray's failure to comply with his con- 
tract, defendant gave plaintiff a check for $300.00 bearing the nota- 
tion: "payment for sale." Plaintiff endorsed and cashed defendant's 
$300.00 check but when doing so did not notice the words "payment 
for sale" appearing thereon. 

At the conclusion of plaintiff's evidence, the court, allowing de- 
fendant's motion therefor, entered judgment of involuntary nonsuit. 
Plaintiff excepted and appealed. 

Thomas K. Spence for plaintiff appellant. 
Robert L. Warren for defendant appellee. 

BOBBITT, J. The more serious question confronting us on this 
record is whether the court below had jurisdiction of plaintiff's ac- 
tion. This question is not discussed in the briefs. However, this Court 
considers the jurisdictional question ex mero motu. Hopkins v. Barn- 
hardt, 223 N.C. 617, 27 S.E. 2d 644, and cases cited. 

The Constitution of North Carolina, Article IV, Section 27, in 
pertinent part, provides: "The several justices of the peace shall 
have jurisdiction, under such regulations as the General Assembly 
shall prescribe, of civil actions, founded on contract, wherein the 
sum dernanded shall not exceed two hundred dollars . . ." (Note: 
The amendment of Article IV, submitted by the 1961 Session Laws, 
Chapter 313, and adopted by vote of the people a t  the general elec- 
tions held November 6, 1962, has not, as of now, superseded or re- 
pealed the quoted constitutional provision. See Section 21 of said 
1961 Act.) 

G.S. 7-63, in pertinent part, provides: "The superior court has 
original jurisdiction of all civil actions whereof exclusive original 
jurisdiction is not given to some other court . . ." 

G.S. 7-121, in pertinent part, provides: "Justices of the peace 
shall have exclusive original jurisdiction of all civil actions founded 
on contract except- 1. Wherein the sum demanded, exclusive of 
interest, exceeds two hundred dollars. . . ." Thus, " (b)y  statute, 
exclusive original jurisdiction is given to a justice of the peace in 
contract up to  two hundred dollars . . ." McIntosh, North Caro- 
lina Practice and Procedure, § 56, citing cases. 

Plaintiff seeks to recover $200.00 and costs. If his action is 
"founded on contract," the superior court did not have jurisdiction 
thereof. Exclusive original jurisdiction was in the court of a justice 
of the peace. 
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Plaintiff's brief quotes from Peed v. Burleson's, Inc., 244 N.C. 
437, 94 S.E. 2d 351, an action involving the conversion of potatoes 
by a person having no title or interest therein. The facts in the 
present case are quite different. In Peed, no question relating to 
jurisdiction was involved. 

Plaintiff's evidence is to the effect that, in accordance with the 
written contract, Bray gave defendant a check for $500.00 as a 
guarantee of compliance with his offer. While the written contract 
obligated defendant to return the $500.00 to Bray if plaintiff was 
unable to convey a good and marketable title, i t  contained no pro- 
vision as to disbursement thereof in the contingency that arose, 
namely, the failure of Bray to comply with the terms of his offer. 
Having received the $500.00 lawfully, to be held subject to the 
terms of the oral contract between plaintiff and defendant and the 
written contract between plaintiff and Bray, the questions raised 
by the pleadings and evidence are the respective rights of plaintiff 
and defendant under said contracts to the $500.00 of "earnest 
money." Defendant paid plaintiff $300.00. If, under his pleadings 
and evidence, plaintiff is entitled to recover the remaining $200.00 
from defendant, he is entitled to do so under and by virtue of the 
contractual relationships subsisting between them. We are of opinion, 
and so hold, that plaintiff's cause of action is "founded on contract." 
Therefore, exclusive jurisdiction thereof was and is in the court of 
a justice of the peace. 

Present disposition of this appeal renders unnecessary any dis- 
cussion relating to the merits of plaintiff's action. For a full discus- 
sion, see Annotation, "Relative rights and liabilities of vendor and 
his broker to down payment or earnest money forfeited by vendee 
for default under real estate contract," 9 A.L.R. 2d 495 e t  seq. 

The judgment of involuntary nonsuit is affirmed solely on the 
ground i t  appears from plaintiff's allegations and evidence that the 
superior court had no jurisdiction of plaintiff's action. 

Affirmed. 

MOORE, J., not sitting. 
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J. ROSCOE LAWSON 4 N D  WIFE, ELIZABETH &I. LAWSON, INA ROSE 
LAWSON DENNING 4 N D  HUSBAND, BRUCE DENNING; J. ALVA LAW- 
SON AND WIFE, LIZZIE B. LkWSON; AND SADIE LAWSON LONG, 
WIDOW, PETITIONERS, V. WILLIAM LAWSON AXD WIFE, BETTY JAN 
LAWSON; LEO HAROLD LAWSON, UNMARRIED; KENNETH BRYAN 
LAWSON AND WIFE, MRS. KENNETH BRYAN LAWSON; BONNIE 
JEWEL LAWSON, UNMARRIED; AND BARBARA ANN LAWSON WEST 
AND HUSBAND HUBERT WEST, RESPONDENTS. 

(Filed 16 June, 1966.) 

Wills 3 34- 
The will in suit devised the property in question to oue of testator's 

children for life and a t  her death to her children with liuitation over, in 
the erent she should die without children, to her brothers and sisters. The 
life tenant died without issue. Held: The limitation orer to the life ten- 
ant's brothers and sisters was contingent and did not vest until the life 
tenant died without issue, and therefore only her brothers and sisters 
living at her death could answer the roll, and children of brothers who 
predeceased the life tenant hare  no interest in the land. 

MOORE, J., not sitting. 

APPEAL by respondents from Johnson, J., January 17, 1966 Civil 
Session of ROBESON. 

Petition for partition. Petitioners, J. Roscoe Lawson, Ina Rose 
Lamson Denning, J. Alva Lawson, and Sadie Lawson Long allege 
tha t  each of them owns a one-fourth undivided interest in the land 
described in the petition and tha t  respondents have no interest in it. 
Respondent William Lawson alleges tha t  he owns a one-sixth un- 
divided interest in the property; respondents Leo Harold Lawson, 
Kenneth Bryan Lawson, Bonnie Jewel Lawson and Barbara Ann 
Lawson West allege tha t  together they own a one-sixth undivided 
interest. The  facts are admitted in the pleadings. 

J. Rad  Lawson, the father of petitioners and the grandfather of 
respondents, died testate in March 1950. He  devised the land in suit 
to his daughter, Opal Lawson Long, with the following provision: 

"To be hers for and during the term of her natural life, and 
a t  her death to her children, if any, in fee simple; if none, to the 
whole brothers and sisters of m y  daughter, Opal Lawson Long, 
in fee simple. Should m y  daughter, Opal Lawson Long prede- 
cease me, then the lands herein devised shall go to her chil- 
dren, if any, in fee simple; if none, to the whole brothers and 
sisters of m y  said daughter, in fee simple." 

Opal Lawson Long died in November 1965. She left no children 
or descendants of children. The whole brothers and sisters who sur- 
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vived her are the petitioners named above. Respondent William 
Lawson is the only child and descendant of Earl Lawson, a whole 
brother who died in 1950. The other respondents are the only child- 
ren and descendants of Leo Lawson, a whole brother who died in 
1953. 

Upon these facts, Judge Johnson entered judgment decreeing that  
petitioners own the described property in fee simple and that  re- 
spondents have no interests in the land. He  ordered that  i t  be sold 
for partition among petitioners. Respondents excepted to this judg- 
ment and appealed. 

David M. & W. Earl  Britt for petitioner appellee. 
Walter Clark, Jr., for respondent appellant. 

SHARP, J. Respondents contend that  a t  the death of the testator, 
J. Rad Lawson, the six whole brothers and sisters of the life tenant, 
all of whom were then living, took a vested remainder in the land, 
and that  they, as children of the two whole brothers who prede- 
ceased Opal Lawson Long, inherited their interest. The law, how- 
ever, is otherwise. 

This case presents a typical example of a contingent remainder. 

[ [  ' A  devises to B for life, remainder to  his children but if he 
dies without leaving children remainder over, both the re- 
mainders are contingent; but if B afterwards marries and has 
a child, the remainder becomes vested in that  child, subject to 
open and let in unborn children, and the remainders over are 
gone forever. The remainder becomes a vested remainder in fee 
in the child as soon as the child is born, and does not wait for 
the parent's death, and if the child dies in the lifetime of the 
parent, the vested estate in remainder descends to his heirs.' " 
4 Kent's Commentaries, p. 284 quoted in Blanchard v. Ward, 
244 N.C. 142, 146, 92 S.E. 2d 776, 779. 

I n  Watson v. Smith, 110 N.C. 6, 14 S.E. 649, testator devised 
land to J for life, and a t  J's death to such child or children of his 
that  might then be living, but shoulcl he die without issue, then to 
G, W, H, and 0 in fee. The Court held that  the limitation to G, 
W, H, and 0, was a contingent remainder. "Alternative remainders 
limited upon a single precedent estate are always contingent. Such 
remainders are created by a limitation to one for life, with re- 
mainder in fee to his children, issue, or heirs, and, in default of such 
children, issue, or heirs, to another or others. . . ." 33 Am. Jur., 
Life Estates, Remainders, etc. 8 148 (1941), citing Watson v. Smith, 
supra. 
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Clearly the interests of the whole brothers and sisters was con- 
tingent and could not vest before the death of the life tenant, for 
not until then could i t  be determined that  she would leave no issue 
surviving. Priddy R: Co. v. Sanderford, 221 N.C. 422, 20 S.E. 2d 341. 
'[Where those who are to take in remainder cannot be determined 
until the happening of a stated event, the remainder is contingent. 
Only those who can answer the roll immediately upon the happen- 
ing of the event acquire any estate in the properties granted." Strick- 
land v. Jackson, 259 N.C. 81, 84, 130 S.E. 2d 22, 25. Respondents' 
parents, having predeceased the life tenant, could not answer the 
roll call a t  her death. 

The judgment of the court below is 
Affirmed. 

MOORE, J., not sitting. 

GLADYS TROGDEN DOVE v. LEV1 CLARENCE GAIN, JR., AND 
SHELBY JEAN KINLAW. 

(Filed 16 June, 1966.) 

1. Automobiles § 46- 
The car in which defendants were riding struck the rear of plaint i ' s  

automobile, which could have been seen by defendants for about a mile, 
while plaintM was stopped awaiting opportunity to make a left turn into 
an intersecting rural road. One of defendants testified that when she saw 
plaintiff's car it had already stopped and that she thought defendant driver 
realized plaintiff's car was stopped a t  about the same time. Held: An in- 
struction to the effect that defendants contended that plaintiff suddenly 
stopped in front of defendants' automobile must be held for prejudicial 
error as haring no support in the evidence. 

2. Trial § 33- 
I t  is prejudicial error for the court to submit for the consideration of 

the jury facts material to the issue which are  not supported by evidence. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Mallard, J., November Session 1965 of 
BLADEN. 

This is a civil action to  recover for personal injuries allegedly 
sustained in an automobile collision. 

The plaintiff alleged and offered evidence tending to show that 
she was operating her 1962 Chevrolet automobile in a northerly di- 
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rection on N. C. Highway 242 on the morning of 2 February 1963; 
that  she intended to make a left turn on rural paved highway No. 
1114 a t  a "TJ' intersection of said rural highway with N. C. High- 
way 242; that  for a distance of 600 feet before she reached the in- 
tersection she turned on her left signal to turn, and a t  the time the 
defendant's automobile was about 600 feet behind her; that  she 
slowed down to about five miles an hour, and while she was still in 
her lane of travel waiting for an oncoming vehicle to pass before 
starting her left turn, defendantsJ car struck plaintiff's car in the 
rear, resulting in serious injuries to the plaintiff. 

The plaintiff offered evidence tending to show serious injury, ex- 
tensive medical expenses, and loss of wages. 

The defendants in their further answer and defense alleged tha t  
plaintiff was on 2 February 1963, a t  the time and place aforesaid, 
operating her automobile in a northerly direction on said highway 
several hundred yards in front of the automobile of the defendant 
Shelby Jean Kinlaw, which was being operated by Levi Clarence 
Cain, Jr. ;  that  the automobile being operated by the plaintiff sud- 
denly and without any visible signal of any kind stopped in said 
highway. "* * * (T)he sudden stopping of the plaintiff's vehicle 
without any signal or indication thereof made a collision between 
said vehicles unavoidable, and the defendant's vehicle collided with 
the rear portion of the plaintiff's vehicle." 

According to defendantsJ evidence, the defendants have married 
since 2 February 1963. The defendants allege in their answer that  
defendant Shelby Jean Kinlaw (now Cain) and her boy friend 
prior to the collision were traveling several hundred yards behind 
the plaintiff's car. The defendantsJ evidence is to the effect that  i t  
had been "raining and was still drizzling and misting"; that  the 
male defendant was driving the car with the consent and approval 
of the owner. The feme defendant testified: "We were riding along 
and I was probably talking to Levi and he was probably talking 
to me. * * * I saw the Dove car there in the road and * * * 
the time I saw i t  i t  was stopped. I don't know how far we were from 
i t  when we first saw it. * * * I think Mr. Cain and I both realized 
that  i t  was stopped a t  the same time. Mr. Cain mashed the brakes. 
* * * my car * * * went directly into the back of Mrs. Dove's 
car, about the rear center, * * * The first instant that  I ob- 
served the Dove car i t  was not moving and it  was stopped in the 
road." This witness also testified, "Highway 242 is a straight road. 
Tha t  before getting to  the intersection, * * * i t  is straight for 
more than a mile * * * There was nothing to have prevented me 
from seeing the Dove automobile for a distance of more than a mile 
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and I could have seen it." The male defendant did not testify in 
the trial below. 

The case was submitted to the jury on the issues of negligence, 
contributory negligence and damages. The jury answered the negli- 
gence issue in the negative, and the plaintiff appeals, assigning 
error. 

Grady & Clark for plaintiff appellant. 
Hester & Hester for defendants, appellees. 

DENNY, E.J. The plaintiff assigns as error the following por- 
tion of the court's charge to the jury: "That she (Shelby Jean Kin- 
law) saw no signal nor no turn indicator or no signal of any kind; 
and that  plaintiff suddenly stopped her automobile in front of de- 
fendants' automobile, and that  defendants' automobile struck 
plaintiff's automobile in the center of the rcar with the left front 
fender and bumper of the defendants' automobile * * * That 
the defendant Clarence Cain, Jr., was driving prior to  this collision 
and before the collision down the road a t  a speed of 50 to 55 miles 
per hour; that  the plaintiff suddenly stopped in front of him without 
giving any signal whatever." 

It is apparent that  the able and conscientious trial judge who 
tried this case below inadvertently overlooked the fact that  there 
is no evidence tending to show that the plaintiff stopped her car 
suddenly in front of the defendants' car. 

The defendants' evidence does not support their allegations in 
this respect. The defendants' evidence is unequivocally to the effect 
tha t  there was nothing to have prevented the defendants from see- 
ing the Dove car for more than a mile and that  plaintiff's car was 
already stopped when defendant Shelby Jean Kinlaw first saw it. 
The defendant Kinlaw also testified, "I think Mr. Cain and I both 
realized i t  was stopped a t  the same time." 

Where the court in its charge submits to the jury for their con- 
sideration facts material to the issue, which were no part of the evi- 
dence offered, i t  constitutes prejudicial error. State v. XcCoy, 236 
N.C. 121, 71 S.E. 2d 921; Darden v. Leemaster, 238 N.C. 573, 78 
S.E. 2d 448, State v. Alston, 228 N.C. 555, 46 S.E. 2d 567; Curlee v. 
Scales, 223 N.C. 788, 28 S.E. 2d 576; Cummings v. Coach Co., 220 
N.C. 521, 17 S.E. 2d 662; Smith v. Hosiery illill, 212 N.C. 661, 194 
S.E. 83. 

The plaintiff is entitled to a new trial, and it  is so ordered. 
New trial. 

MOORE, J., not sitting. 
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STATE v. CLYDE LOUIS DOGGETT. 

(Filed 16 June, 1966.) 

Escape 5 1; Criminal Law 5 133- Pr ior  t o  1965 amendment, it w a s  
mandatory that sentence f o r  escape begin a t  expiration of sentence 
defendant was  then serving. 

Under G.S. 148-45, prior to the 1965 amendment, i t  was mandatory that  
a sentence for escape commence upon the completion of any and all sen- 
tences under which defendant was confined a t  the time of the escape, and 
therefore when prayer for judgment is continued upon conviction of de- 
fendant for escape and defendant is later convicted of a third unrelated 
offense providing that sentence should begin upon completion of the sen- 
tence for the original offense, the later execution of the sentence for 
escape must also commence a t  the completion of the sentence for the flrst 
conviction, so that the sentence for escape and the sentence for the third 
offense must run concurrently, notwithstanding provision of the sentence 
for escape that it  should commence a t  the expiration of the sentence for 
the third offense. 

MOORE, J., not sitting. 

ON certiorari to review order of Mallard, J., entered January 27, 
1966, in the Superior Court of WAKE County, denying the petition 
of Clyde Louis Doggett for a writ of habeas corpus. 

The facts necessary to an understanding of the asserted grievance 
of petitioner (referred to hereafter as Doggett) are stated below. 

In Case No. 35-127, a t  September 4, 1961, Term of Mecklenburg 
Superior Court, Doggett pleaded guilty of larceny (from the per- 
son) and was sentenced to a term of not less than twelve (12) nor 
more than twenty-four (24) months. He escaped on February 12, 
1962, while serving said sentence, and was recaptured April 4, 1962. 
He completed service of said Mecklenburg County sentence on May 
16, 1963. 

In  Case No. 7653, a t  April 17, 1962, Session of Wake Superior 
Court, Doggett was found guilty of said escape. Prayer for judg- 
ment was continued to the June 1962 Session and then was continued 
to the August 1962 Session. 

In Case No. 1130, a t  May 1962 Session of Union Superior Court, 
Doggett pleaded guilty t o  (felonious) assault; and a sentence of 
not less than two (2) nor more than four (4) years was pronounced, 
this sentence to begin upon expiration of the sentence in the Meck- 
lenburg larceny case. He completed service of said Union County 
sentence on July 23, 1965. 

In Case No. 7653, a t  the August 1962 Session of Wake Superior 
Court, and based on the verdict of guilty a t  April 1962 Session in 
said escape case, judgment imposing a sentence of eighteen (18) 
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months was pronounced with provision that  this sentence was to 
commence upon expiration of the sentence in the Union County as- 
sault case. Since July 23, 1965, Doggett has been imprisoned under 
the purported authority of a commitment for the sentence of eighteen 
(18) months in the Wake County escape case. 

In  Case No. SC 1507, a t  August 6, 1963, Session of Northampton 
Superior Court, upon his plea of guilty of assault (with a deadly 
weapon), a judgment imposing a sentence of two (2) years was pro- 
nounced with provision that this sentence was to begin upon expira- 
tion of the sentence in the Wake County escape case. 

In  this Court, a t  Fall Term 1964, in our Case No. 442, Doggett 
applied for certiorari to review the sentence in the Wake County 
escape case, alleging that, under G.S. 148-45, the sentence for escape 
began a t  the tern~inat~ion of the sentence he was serving a t  the time 
of said escape, namely, the sentence in the Mecklenburg County 
larceny case. I n  denying Doggett's said petition, the order of this 
Court stated: "Petitioner, upon completion of his Union County 
sentence, may apply to the Superior Court of Wake County for a 
writ of habeas corpus." 

In January 1966, Doggett applied to Judge Mallard for a writ 
of habeas corpus. His petition was denied by Judge AIallardls order 
of January 27, 1966. On April 22, 1966, Doggett filed in this Court 
a petition for certiorari to review Judge Mallard's said order. 

Attorney General Bruton and Staff Attorney White for the State. 
Clyde Louis Doggett, pro se. 

PER CURIAM. Doggett's handwritten petition does not allege 
facts sufficient to show he is now unlawfully imprisoned. Hence, we 
find no error in Judge Mallard's order. However, based on facts dis- 
closed by our records in connection with his 1964 petition for cer- 
tiorari and by the Attorney General's answer to his present petition 
for certiorari, Doggett, in our opinion, is entitled to relief to  the ex- 
tent set forth below. 

In 1962 G.S. 148-45, the statute providing punishments for es- 
capes, contained the following provision: "Any term of imprison- 
ment imposed hereunder shall commence a t  the termination of any 
and all sentences to be served in the State prison system under 
which the prisoner is held a t  the time an offense defined by this 
statute is committed by such prisoner." (Our italics.) 

This Court is of the opinion that,  under the mandate of the 
quoted statutory provision, the sentence imposed in the Wake County 
escape case began a t  the termination (completion) of the sentence 
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in the Mecklenburg County larceny case. This being true, the sen- 
tences in the Union County assault case and the Wake County 
escape case ran concurrently. 

Doggett completed service of his sentence in the Mecklenburg 
County larceny case on May 16, 1963. The sentence of 18 months 
in the Wake County escape case was imposed by judgment pro- 
nounced a t  August 1962 Term. The full period of 18 months from 
May 16, 1963, without any allowance of credit for good behavior, 
expired November 16, 1964. Thus, Doggett completed service of his 
sentence in the Wake County escape case on or before November 
16, 1964. 

The judgment in the Northampton County assault case pro- 
vided expressly that the 2-year sentence imposed thereby was to be- 
gin upon expiration of the Wake County escape sentence. After 
completion of service of his sentence in the Wake County escape 
case, Doggett has been lawfully imprisoned under con~mitment is- 
sued pursuant to said judgment in the Xorthampton County assault 
case. Thus, Doggett has already served the major portion of his 
sentence in the Northampton County assault case. The exact date 
of release from further service of said sentence in the Northampton 
County assault case depends upon the credits for good behavior, if 
any, earned by Doggett while serving the Wake County escape 
sentence and while serving the Northampton County assault sen- 
tence. 

For the reasons stated, Doggett is not lawfully imprisoned un- 
der commitment issued pursuant to judgment in the Wake County 
escape case. However, he is lawfully imprisoned under commitment 
issued pursuant to judgment in the Northampton County assault 
case. The North Carolina Prison Department, in conformity with 
this opinion, will determine the date on which the sentence Doggett 
is now serving, to  wit, the sentence in the Northampton County as- 
sault case, will terminate. 

This disposition, very favorable to Doggett, results from the 
quoted mandatory provision of G.S. 148-45 prior to the 1965 amend- 
ment thereof. By  virtue of the 1965 amendment (Session Laws of 
1965, Chapter 283), G.S. 148-45 now provides: "Unless otherwise 
specifically ordered by the presiding judge, any term of imprison- 
ment imposed hereunder shall commence a t  the termination of any 
and all sentences to be served in the State prison system under 
which the prisoner is held a t  the tirne an offense defined by this 
section is committed by such prisoner." (Our italics.) 

The Clerk will forward a certified copy of this opinion to each 
of the following: (1) The Clerk of the Superior Court of Wake 
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County; (2) the North Carolina Prison Department; (3) the 
Clerk of the Superior Court of Northampton County; and (4) 
Doggett. 

Petition allowed and relief granted to  the extent set forth in 
the opinion. 

MOORE, J., not sitting. 

A. P. HUBBARD @D WIFE, MARION T. HUBBARD; RAMIOLPH KA- 
BRICH AND WIFE NANCY B. KABRICH, v. CLAUDE K. JOSEY AND 

WIFE, LINNELL B. JOSEY. 

(Filed 16 June, 1966.) 

Declaratory Judgment Act § 2- 
Where, in proceedings under the Declaratory Judgment Act, the com- 

plaint and answer present an existing controversy between the parties as  
to their conflicting claims in a strip of land lying between their re- 
spective lots, the action is justiciable under the Declaratory Judgment 
Act and should be determined by judgment declaring the respective rights 
of the parties, and nonsuit is inapposite. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Johnston, J., 18 October 1965 Session 
of GUILFORD (Greensboro Division). 

This is a civil action for a declaratory judgment, instituted pur- 
suant to G.S. 1-253 et seq., to determine the rights of the parties in 
a 20 foot wide strip of land known as Hawthorne Lane in Irving 
Park in Greensboro, N. C. 

The plaintiffs own adjoining lots, numbered 2 and 3 as shown 
on a map, plaintiffs' exhibit 11, fronting on the south side of Sunset 
Drive in said Park, the rear lines of which abut on the northern 
margin of Hawthorne Lane. The defendants Josey own a lot front- 
ing on Edgedale Road, the north side line of which abuts on the 
southern margin of Hawthorne Lane. The defendants have allegedly 
acquired a deed from the receiver of Irving Park Company in fee 
simple to all of the 20 foot strip of land which abuts their north side 
line and the rear, or ~ o u t h ,  lot lines of the plaintiffs' lots, which is 
the land in controversy and which is shown on a plat of Irving Park 
made by W. B. Trogdon, C. E., as Ilawthorne Lane, dated Decem- 
ber 1, 1913. 
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At t'he close of plaintiffs' evidence the defendants moved for 
judgment as of nonsuit. The motion was allowed and the action dis- 
missed. The plaintiffs appeal, assigning error. 

Thomas Turner and Harry Roclcu~ell for plaintiffs, appellants. 
Douglas, Ravenel, Josey & Hardy for defendants Josey, appel- 

lees. 

PER CURIAM. Unquestionably the instant case presents a justi- 
ciable controversy and the parties are entitled to a declaration of 
their rights, and the action should be disposed of only by a judg- 
ment declaring them. Insurance Co. u. Roberts, 261 N.C. 285, 134 
S.E. 2d 654, where i t  is said: 

" 'The test of the sufficiency of a complaint in a declaratory 
judgment proceeding is not whether the complaint shows that  
the plaintiff is entitled to the declaration of rights in accord- 
ance with his theory, but whether he is entitled to a declara- 
tion of rights a t  all, so that  even if the plaintiff is on the wrong 
side of the controversy, if he states the existence of a contro- 
versy which should be settled, he states a cause of suit for a 
declaratory judgment. And where a complaint in a proceeding 
for a declaratory judgment stated a justiciable controversy, a 
demurrer should have been overruled, and after the filing of an  
answer a decree containing a declaration of right should have 
been entered.' " 1 Anderson, Declaratory Judgments, (2d Ed.) 
§ 318; Cabell v. Cottage Grove, 170 Ore. 256, 130 P. 2d 1013, 
144 A.L.R. 286. 

"In the absence of a stipulation, a declaratory judgment 
may be entered only after answer and on such evidence as the 
parties may introduce upon the trial or hearing. For the same 
reason, a judgment of nonsuit may not be entered. Board of 
Managers v. Wilmington, 237 N.C. 179, 194, 74 S.E. 2d 749. 
This rule is analogous to  that  which prohibits a nonsuit in a 
caveat proceeding. I n  re Will of Redding, 216 N.C. 497, 5 S.E. 
2d 544." 

We held in Shingleton v. State, 260 N.C. 451, 133 S.E. 2d 183, 
that  a controversy between an individual and the State as to the ex- 
tent of an easement granted by the State may be determined in an  
action brought in the Superior Court pursuant to  the provisions of 
the Declaratory Judgment Act. 

It was also held a controversy as to whether the deeds in ques- 
tion created a fee upon special limitation and as to whether title 
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would revert to grantors upon the happening of the contingency, 
may be maintained under the Declaratory Judgment Act. Charlotte 
Park & Recreation Commission v. Barringer, 242 N.C. 311, 88 S.E. 
2d 114. 

We likewise held the right to close an alley a t  the cul-de-sac end 
could be determined under the Declaratory Judgment Act. Hine v. 
Blumenthal, 239 N.C. 537, 80 S.E. 2d 458. 

I n  the case of Carver v. Leatherwood, 230 N.C. 96, 52 S.E. 2d 
1, i t  was held that  an action to  obtain a judicial declaration of 
plaintiff's right to an easement appurtenant over the lands of de- 
fendants is aut'horized by the Declaratory Judgment Act. 

The judgment of nonsuit entered below is set aside. The cause 
is remanded for a trial de novo and for an adjudication of the re- 
spective rights of the parties. 

Reversed. 

MOORE, J., not sitting. 

STATE OF NORTH CAROLINA v. HAROLD THOMPSON. 

(Filed 16 June, 1966.) 

1. Criminal Law 5 127- 
After a conviction or plea, the court has the power to pronounce judg- 

ment and place it into immediate execution, or to pronounce judgment and 
suspend or stay its execution, or to continue prayer for judgment; where 
no conditions are imposed, the court has the power to continue prayer for 
judgment with or without defendant's consent. 

8. Criminal Law 5 154- 
An assignment of error not supported by an exception in the record will 

not be considered on appeal. 

3. Criminal Law 35 131, 135- 
In a hearing to determine what punishment should be imposed upon de- 

fendant, the court is not confined to evidence relating to the offense charged, 
but, within reasonable limits, may consider any other facts calculated to 
enable the court to act wisely in fixing judgment. 

4. Same- 
Actire sentence was imposed upon defendant's plea of guilty on indict- 

ments consolidated for judgment, and as  to other consolidated indictments 
prayer for judgment was continued. Held: Upon prayer for judgment it 
is proper for the court to consider defendant's prison record while serv- 
ing the active sentence in determining proper sentence upon the prayer 
for judgment. 
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5. Criminal Law 9 135- 
The requirements of G.S. 15-200.2 that the solicitor serve upon defend- 

ant  a bill of particulars relates to the execution of a suspended sentence 
and has no application to entry of judgment upon motion of the solicitor 
when prayer for judgment had been continued. 

MOORE, J., not sitting. 

APPEAL by defendant from Latham, S.J., December 1965 Crim- 
inal Session of ALAMANCE. 

These facts appear of record and are unchallenged: At  the Jan- 
uary 1964 Criminal Session of Alamance, defendant stood indicted 
for forging and uttering 20 checks in amounts varying from $31.69 
to $65.83. These charges were contained in 20 separate bills of in- 
dictment numbered 2 to 13 inclusive and 63 to 70 inclusive. Defend- 
ant  was represented by competent counsel, who advised him com- 
pletely in the premises. After due deliberation, and with full aware- 
ness of the possible consequences, defendant entered a plea of guilty 
to each bill of indictment. Cases numbered 2 through 13 were con- 
solidated for judgment, and defendant was sentenced to the State's 
prison for a term of 5 years. I n  cases numbered 63 through 70, the 
minute entry was, "Let prayer for judgment be continued for three 
years." 

During the December 1965 Criminal Session, on December 7, 
1965, the solicitor informed counsel for defendant that  he would 
pray judgment in cases numbered 63 through 70 (then renumbered 
105 through 112). The matter was heard on December 9, 1965, a t  
which time defendant and his counsel "indicated that  they were 
ready to proceed." 

The solicitor examined Major B. F. Turner, a division super- 
intendent of the North Carolina Prison Department, with reference 
to defendant's prison record since his commitment in January 1964. 
Without objection, Major Turner testified to various infractions of 
prison rules and regulations by defendant since that  date. Thereaf- 
ter, defendant testified in explanation and in contradiction of the 
violations shown on his prison record. Consolidating cases 105 
through 112 for judgment, the court sentenced defendant to a term 
of 8-10 years in the State's prison, this sentence to begin a t  the ex- 
piration of the 5-year sentence imposed in January 1964 in cases 2 
through 13. From this judgment defendant appeals. 

T .  W .  Bruton, Attorney General, and Theodore C. Brown, Jr., 
Staff Attorney for the State. 

Fred Darlington, 111, for defendant appellant. 
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PER CURIAM. After a conviction or a plea, the court has power: 
(1) to pronounce judgment and place i t  into immediate execution; 
(2) to pronounce judgment and suspend or stay its execution; (3) 
to continue prayer for judgment. State v. Griftin, 246 N.C. 680, 100 
S.E. 2d 49. I n  this case, a t  the time of defendant's pleas of guilty, 
the court followed procedure (1) in twelve of the cases; in the re- 
maining eight cases, procedure (3).  Since, in continuing prayer for 
judgment in the eight cases, the court imposed no terms or condi- 
tions, i t  had the right to inlpose judgment a t  any time within the 
specified 3-year period. "It is sonletin~es found to be expedient, if not 
necessary, to continue a prayer for judgment and when no conditions 
are imposed, the judges of the Superior Court may exercise this 
power with or without the defendant's consent." State v. Graham, 
225 N.C. 217, 219, 34 S.E. 2d 146, 147. 

On appeal here, defendant contends, for the first time, that his 
Honor erred in permitting Rlajor Turner to testify with reference to 
alleged acts of misconduct by him in prison. An assignment of error 
which is not supported by an exception in the record will not be con- 
sidered on appeal. Suits V .  Insurance Co., 241 N.C. 483, 85 S.E. 2d 
602. Nevertheless, we point out that  in determining what punishment 
should be imposed upon a defendant, a court is not confined to evi- 
dence relating to the offense charged. "It may look anywhere, within 
reasonable limits, for other facts calculated to enable it  to act 
wisely in fixing punishment. Hence, i t  may inquire into such mat- 
ters as the age, character, the education, the environment, the habits, 
the mentality, the propensities, and the record of the person about 
to be sentenced." State v. Cooper, 238 N.C. 241, 244, 77 S.E. 2d 695, 
698. 

Defendant also contends that  the sentence from which he ap- 
peals is illegal because the solicitor failed to serve upon him a bill 
of particulars setting forth the time, the place, and the manner in 
which it  was contended that  he had violated prison rules and 
regulations. He relies upon G.S. 15-200.2 which requires a solicitor, 
before praying that  a suspended sentence be put into effect, serve 
upon defendant a bill of particulars setting forth the time, place, 
and manner in which the terms of the suspended sentence are alleged 
to have been violated. The answer to this contention is that  G.S. 
15-200.2 applies only to sentences which have been suspended upon 
specified terms and conditions. When prayer for judgment has been 
continued, G.S. 15-200.2 does not require that  the solicitor, before 
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praying judgment, shall serve defendant with a bill of particulars 
setting forth his reasons for doing so. 

Upon the grounds stated, the judgment is 
Affirmed. 

MOORE, J., not sitting. 

LULA MAE JONES, ADMINISTRATRIX OF TKE ESTATE OF ROY LEE JONES. 
DECEASED, V. OZELL JOHNSON a m  ms WIFE, MARGARET PURCELL 
JOHNSON. 

(Filed 16 June, 1966.) 

1. Automobiles § 41m- 
Evidence favorable to plaintiff which permits the inferences that defend- 

an t  saw or should have seen small children near the edge of the highway, 
but that defendant did not reduce speed nor blow her horn or apply her 
brakes until after she saw plaintiff's intestate, a six year old boy, run into 
the highway, and that the car skidded about 160 feet before i t  struck the 
child, inflicting fatal injury, held sufficient to be submitted to the jury 
on the issue of defendant's negligence. 

Discrepancies in plaintiff's evidence do not warrant nonsuit, and if di- 
verse inferences can be drawn from the evidence, some favorable to plain- 
tiff and others to defendant, the cause should be submitted to the jury. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Braswell, J., October Session 1965 of 
SCOTLAND. 

This is a civil action to recover for the wrongful death of plain- 
tiff's intestate, a six-year old boy, who was struck and killed by an 
automobile while crossing the highway. 

The tragedy occurred about 4:45 P.M. on 18 August 1964 in 
front of the child's home on rural paved road No. 1338 in Scotland 
County, about five miles north of Laurel Hill. The automobile in- 
volved was admittedly a family purpose car owned by Ozell John- 
son and was being operated by his wife, Margaret Purcell Johnson. 

The plaintiff's evidence in substance is to the effect that Mar- 
garet Purcell Johnson was operating her husband's car in a south- 
erly direction on the aforesaid highway, and as she approached the 
scene of the accident, the view to her left was obscured by a tomato 
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field in and along which the weeds were 3 to 4 feet high, and the 
view to her right was obscured by a pine thicket, bushes and a china- 
berry tree. The road was straight and level for about one-fourth 
mile. The house in which plaintiff's intestate resided was obscured 
to a driver traveling south on the highway until the car was prac- 
tically in front of the house, which was located 30 or 35 feet from 
the highway. 

On the day of the accident the five children of plaintiff, includ- 
ing a baby, had been left a t  the Jones home in care of Thelma John- 
son, a fifteen-year old girl. Thelma testified: "I remember the day 
that Roy Lee Jones was killed. I saw him * * * just before he 
was killed. He went across the road to move a tomato out of the 
road. When he started back across, when he got almost to the middle 
the car got him. * * * I was taking care of the Jones children 
that afternoon and was babysitting for the mother. When he went 
to get the tomato he was walking. But he was running when he came 
back across. * * * I was sitting on the porch. I heard the brakes 
squealing before he was hit. They were squealing loud. I didn't hear 
the sound when he was hit. The horn was blowing. It was not far 
from him when I heard the horn begin to blow. After he was hit, the 
car ran on in the ditch * * * on the right hand side * * *. 
That was the same side of the road the house was on." 

On cross-examination this witness testified that  there were four 
rooms in the house; that the baby was in the first room, "coming in 
from the porch," that  she was in the room changing the baby's 
diaper, "and while I was in there changing diapers, I heard the 
horn blow * * * I was just laying the baby down. * * * The 
child was on the bed a t  the back of the room. * * * I was facing 
the back of the room and had my back to the children a t  that time. 
* * * I couldn't see them. * * * When I actually heard these 
brakes squeal I also heard a horn blow, while I was in the house. I 
did not have the baby up when I heard that. After I got through 
changing the diaper, I was sitting on the porch. I was sitting in the 
middle of the porch a t  the time Roy Lee was actually struck. From 
the time I heard the horn blow and the brakes squeal I had time to 
go from the room to the porch and sit down before the accident 
happened." 

N. C. Hester, a Highway Patrolman, testified he investigated this 
accident; that he talked to hfnrgaret Johnson, the driver of the car, 
and asked her how the accident happened. The Patrolman's evi- 
dence most favorable to the plaintiff was as follows: "She stated 
that she was driving south on 1338 * * * and there was a small 
child or small children to her left side of the road; that  as she ap- 
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proached, one ran out into the road in the path of her automobile. 
She stated she was driving about 45 miles per hour." The Patrol- 
man further testified that  there were skid marks from about the 
middle of the right hand lane of the highway going south to  the 
point where the automobile came to rest in the ditch on the right 
hand side of the highway, a distance of approximately 195 feet. 
The plaintiff's evidence further tends to show that  the automobile 
traveled approximately 45 feet after the child was hit. 

At the close of plaintiff's evidence the defendants interposed a 
motion for judgment as of nonsuit and the motion was allowed. The 
plaintiff appeals, assigning error. 

King & Cox for plaintiff. 
Mason, Williamson and Etheridge for defendants. 

PER CURIAM. This is a borderline case. However, when those 
parts of the plaintiff's evidence most favorable to her are considered 
in such light, as they must be on a motion for judgment as of non- 
suit, we are of the opinion the evidence is sufficient to carry the 
case to the jury. There is nothing in the defendant driver's state- 
ment to the investigating officer that  tends to show that  she de- 
creased her speed or blew her horn when she saw a child or children 
on the left side of the highway. On cross-examination, the Patrolman 
testified that  the defendant driver said she did not apply her brakes 
until the child ran into the highway. According to the Patrolman's 
testimony, the car skidded 150 feet to the point where it  struck the 
child and continued to skid for an additional 45 feet before it  came 
to rest in the ditch on the right side of the road. 

Discrepancies and contradictions in the plaintiff's evidence are 
for the jury and not for the court. Barlow v. Bus Lines, 229 N.C. 
382, 49 S.E. 2d 793. 

"The rule applicable in cases of this kind is that  if diverse in- 
ferences may be drawn from the evidence, some favorable to  the 
plaintiff and others to the defendant, the case should be submitted 
to the jury for final determination." Hobbs v. Mann, 199 N.C. 532, 
155 S.E. 163. The judgment as of nonsuit is 

Reversed. 

~IOORE, J., not sitting. 
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STATE v. J. C. SMITH. 

(Filed 16 June, 1066.) 

1. Criminal Law 159- 

Exceptions not set out in appellant's brief, or in support of which no 
reason or argument is stated or authority cited, are deemed abandoned. 
Rule of Practice in the Supreme Court KO. 28. 

2. Criminal Law § 111- 
Where, in a prosecution for conspiracy, the State's witnesses include 

only one of the conspirators, a correct charge as  to the duty of the jury 
to scrutinize the testimony of an accomplice could not be misleading for 
failure of the court to identify the accomplice, and even if the jury should 
have interpreted the instruction as applying also to another witness, it 
would not have been prejudicial to defendant. 

MOORE, J., not sitting. 

APPEAL by defendant from Latham, S.J., 17 January 1966 Crim- 
inal Session of ALAMAKCE. 

The indictment charges that the defendant and one Leslie Wertz 
Wagoner did unlawfully and wilfully combine, conspire, confederate 
and agree, each with the other, to accuse or threaten to accuse an- 
other person or other persons, a t  the time unknown to them, of the 
commission of a crime against nature with the said Leslie Wertz 
Wagoner with the intent to deceive and defraud and to extort money 
from such other person. The defendant was found guilty and was 
sentenced to imprisonment in the common jail of Alamance County 
for a period of two years to be assigned to work under the super- 
vision of the State Prison Department. From this judgment he ap- 
peals. 

The State offered three witnesses, these being Leslie Wagoner, 
the alleged co-conspirator, Hal Waynick, the alleged victim, and 
J. W. McCauley, a police officer of the city of Burlington. The de- 
fendant offered no evidence. The evidence so offered by the State, 
if true, is sufficient to support the verdict. 

The only assignment of error discussed in the appellant's brief, 
or with reference to which authorities are cited therein, is the inclu- 
sion by the court of the following instruction in the charge to the 
jury: 

iiNow, the law provides, ladies and gentlemen, where an ac- 
complice testifies you shall scrutinize his testimony, that  you 
shall weigh i t  and consider i t  carefully because he may not 
tell the truth; that  he may be biased or interested or both, but 
after you have weighed i t  and find that he has told the truth 
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about the matter, then you are to give his testimony the same 
weight as that  of any truthful, disinterested witness." 

Immediately preceding the instruction to  which this exception is 
directed, the court instructed the jury: 

"The defendant contends that  the evidence tends to  show 
and that  you should find that  you cannot believe the witnesses 
for the State. Tha t  by their own admission they are felons, by 
their own admission they have attempted or have committed a 
felony, a crime against nature. That  one of the witnesses ad- 
mitted on the witness stand that  he was drunk on the evening 
of the 12th. The defendant contends that  the evidence tends to 
show and you should find that  the witnesses for the State, Mr. 
Waynick and Mr. Wagoner, had broken the law, that  to escape 
retribution, that  they had created this fiction, this story, that  
these charges are false. * * * In short, ladies and gentlemen, 
the defendant contends that  you cannot believe the testimony 
of the witnesses for the State and that  you cannot be satisfied 
of his guilt and that  your verdict should be not guilty." 

Attorney General Bruton and Depu'ty Attorney General McGal- 
liard for the State. 

Hines & Dettor for defendant appellant. 

PER CURIAM. Exceptions in the record not set out in the ap- 
pellant's brief, or in support of which no reason or argument is stated 
or authority cited, are deemed abandoned by him. Rule 28 of the 
Rules of Practice in the Supreme Court of North Carolina. We have, 
however, examined the entire record and find no merit in any excep- 
tion noted therein. 

There is no error in the instruction of the court concerning the 
rule that  the testimony of an acconiplice is to be carefully scrut- 
inized. State v. Bailey, 254 N.C. 380, 119 S.E. 2d 165; Strong, N. C. 
Index, Criminal Law, § 111, Supplement. The defendant contends 
that  the court's instruction failed to identify the accomplice to  
whose testimony it  related. Since there were only three witnesses, a 
co-conspirator, the victim, and a police officer, i t  is obvious that  the 
jury could not have been under any misapprehension as to which 
witness was the accomplice. If, however, the jury interpreted the 
court's instruction as applicable both to  the testimony of Wagoner, 
the alleged co-conspirator, and to that  of Waynick, the alleged vic- 
tim, this could not be prejudicial to the defendant. 

No error. 

MOORE, J., not sitting. 
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STATE v. JOHN BPNUhl STINSON. 

(Filed 16 June, 1966.) 

1. Criminal Law 3 8- 
A motion for a continuance is directed to the sound discretion of the 

trial court, and no abuse of discretion is disclosed by the fact that the mo- 
tion was made upon defendant's contention that two of his relatives mere 
then under charge for criminal offenses and that the publicity incident 
thereto mould prevent a fair trial. 

2. Burglary § 4; Larceny § 7- 
In  this prosecution for breaking and larceny, the evidence is held suffi- 

cient to be submitted to the jury, and therefore the denial of defendant's 
motion for a directed verdict was not error. 

MOORE, J., not sitting. 

ON certiorari to review judgment entered by Braswell, J., June, 
1965 Session, ALAMAKCE Superior Court. 

This criminal prosecution originated by Superior Court indict- 
ment charging (1) the felonious breaking and entering a building 
occupied by C. W. Morris; and (2) the larceny of his property as  
follows: cigarettes; Two Dollars in pennies; 4 boxes 12-guage shot- 
gun shells; 4 boxes 16-guage shotgun shells; 2 boxes 20-guage shot- 
gun shells; and 50 ball point pens of the value of $75.00. 

The defendant, through counsel of his own selection, announced 
his readiness for trial and entered a plea of not guilty. After the 
selection of the jury, the defendant "moved for a continuance 
. . . on the grounds his uncle . . . was in jail charged with 
murder, and a brother . . . was charged with larceny of an au- 
tomobile and assault, and that  the publicity given to the crimes 
committed by these two relatives would prevent . . . a fair trial." 
The court overruled the motion. 

The State introduced evidence of the breaking, the description of 
the articles missing, the defendant's admission to the investigating 
officer before his arrest that he had participated in the breaking and 
the theft. When this admission was first offered, the court conducted 
inquiry in the absence of the jury and ascertained the admissions 
were competent and voluntarily made, and permitted their intro- 
duction in evidence. At the conclusion of the State's testimony and 
the court's charge, the jury returned a verdict of guilty of breaking 
and larceny. The court imposed a judgment of five years in prison. 
The defendant gave notice of appeal but failed to perfect i t  within 
the time allowed. We granted certiorari. 



662 I N  T H E  SUPREME COURT. [267 

T .  W .  Bruton, Attorney General, Harry W. McGalliard, Deputy 
Attorney General for the State. 

Lee W .  Settle, John D. Xanthos for defendant appellant. 

PER CURIAM. We have carefully examined the defendant's as- 
signments of error and find them without merit. The motion for 
continuance was addressed to the discretion of the court. The mo- 
tion for a directed verdict was properly denied. The court's charge 
presented fairly the burden the law required the State to  carry be- 
fore the jury could render a verdict of guilty on either of the 
charges. Error in the trial or reason why the verdict and judgment 
should be disturbed are not disclosed. 

No error. 

MOORE, J., not sitting. 

STATE v. CaRL LEAKE aim MABEL LEAKE. 

(Filed 16 June, 1966.) 

APPEAL by defendants from Burgwyn, E.J., December, 1965 
Criminal Session, ROBESON Superior Court. 

The defendants, Carl Leake and Mabel Leake, were tried and 
convicted on a bill of indictment containing two felony counts. The 
first count charged that  the appellants, together with three otheI' 
members of their family (naming them) and others not named, con- 
spired to  burn the dwelling house occupied by the named defendants. 
The second count charged those named in the first count with the 
substantive offense of actually burning the building. 

The evidence disclosed that  the appellants, husband and wife, 
prior to a sale had owned the equity of redemption in the tract of 
land on which the dwelling house was located. A foreclosure sale had 
been held under the power contained in their deed of trust, the land 
had been sold, and the defendants had been notified to vacate. The 
State's evidence consisted of circumstances, including the evidence 
of removal and concealment of much of the household immediately 
prior to the fire. There was direct evidence of incriminating admis- 
sions. 

The defendants' motion to  dismiss was sustained and the action 
dismissed as to all defendants except Carl Leake and Mabel Leake, 
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the appellants, both of whom testified as defense witnesses, denying 
guilt. 

The jury returned verdicts of guilty on both counts against both 
defendants. From the judgments of imprisonment, both appealed. 

T. W. Bruton, Attorney General, Andrew A. Vanore, Jr., Staff 
Attorney for the State. 

F. D. Hackett for defendant appellants. 

PER CURIAM. This case is a repeat of the usual complaints that  
incriminating admissions should have been excluded as involuntary: 
that the court in its charge failed to comply with G.S. 1-180. The 
evidence presented issues of fact which the jury resolved against 
the defendants. I n  the charge the court explained the principles of 
law involved and properly related them to the evidence, and prop- 
erly placed the burden on the State of proving all the essential ele- 
ments of the offenses beyond a reasonable doubt. Review of the 
record fails to disclosc any error of law or any reason why the ver- 
dicts and judgments should be disturbed. 

No error. 

&~OORE,  J., not sitting. 

STATE v. ERTLE EMANUEL AND CARL STANTLIFE". 

(Filed 16 June, 1966.) 

1. Receiving Stolen Goods § 5- 

Where, in a prosecution of defendant for receiving stolen goods with 
knowledge that they had been stolen, the only evidence against the de- 
fendant is testimony that stolen goods were found on this defendant's 
premises shortly after they had been stolen, testimony of a codefendant 
tending to implicate defendant haying been admitted solely against such 
codefendant, nonsuit should hare been allowed. 

2. Criminal Law 8 99- 
Exculpatory statements offered in evidence by the State are properly 

considered on motion for nonsuit. 

MOORE, J., not sitting. 

APPEAL by defendant Stantliff from Braswell, J., Regular Oc- 
tober-November Session 1965 of ROBESON. 
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The appellant, Carl Stantliff, and his codefendant were charged 
in a bill of indictment containing four counts: (1) Tha t  on 6 April 
1965, the defendants did conspire to feloniously break and enter the 
dwelling house of one Addie Locklear, (2) that  on 6 April 1965, the 
defendants did break and enter the aforesaid dwelling of hddie 
Locklear with the felonious intent to steal and carry away the goods 
and merchandise of the said Addie Locklear, (3) that  on said date 
the defendants did break and enter the dwelling of Addie Locklear 
and did steal and carry away a 50-pound stand of lard and two 
country hams, and (4) that  the defendants did feloniously receive 
and have said lard and hams, the property of Addie Locklear, the 
said defendants knowing the same to have been stolen. 

The State's evidence tends to show that  during the nighttime on 
6 April 1965 Ertle Emanuel, one oi' the defendants herein, and 
James Spivey broke into and entered the unoccupied dwelling of 
Addie Locklear; that  Emanuel and Spivey took from the Locklear 
dwelling two cured hams and one 50-pound stand of lard; that  the 
stolen goods were put in a smoke house located near the filling sta- 
tion of the defendant Stantliff; that  Stantliff's filling station is lo- 
cated within sight of the Locklear home. 

The stolen goods were found in Stantliff's smoke house on the 
morning of 7 April 1965 by deputy sheriff Freeman; that  the appel- 
lant Stantliff denied knowing the stolen items were on his property 
or how they got there. 

The deputy sheriff testified to certain statements made to him 
by the defendant Emanuel which tended to implicate the defendant 
Stantliff and further tending to show that  Stantliff planned the theft. 
This evidence, however, was admitted only against the defendant 
Emanuel. 

Neither Emanuel nor Stantliff testified a t  the trial below, but 
defendant Stantliff offered evidence tending to show that  he spent 
the entire night of 6 April 1965 in Lumberton and did not go to  his 
filling station until early on the morning of 7 April 1965. 

At  the close of the State's evidence both defendants moved for 
judgment as of nonsuit on all four counts in the bill of indictment. 
The motion was denied as to the defendant Emanuel, but as to de- 
fendant Stantliff, his motion was allowed as to the first two counts 
in the bill of indictment and denied as to the third and fourth counts. 

The jury returned a verdict against the defendant Stantliff of 
guilty of receiving stolen goods knowing them to have been stolen. 
He  appeals, assigning error. 
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Attorney General Bruton and Assistant Attorney General Rich 
for the State. 

Musselwhite and Musselwhite and J. H .  Barrington, Jr., for de- 
fendant appellant. 

PER CURIAM. The defendant assigns as error the failure of the 
court below to allow his motion for judgment as of nonsuit on the 
fourth count, made a t  the close of all the evidence. 

There was ample evidence to go to the jury against the defend- 
ant Stantliff on the fourth count had the confession of Emanuel been 
admissible against the defendant Stantliff. Emanuel's statement, 
however, was admitted only against him and excluded as to Stant- 
liff. Therefore the only evidence we have against Stantliff is the 
possession of the stolen goods. Furthermore, the State introduced 
in evidence the exculpatory statement of Stantliff. 

I n  our opinion the case of State v. Hoskins, 236 N.C. 412, 72 S.E. 
2d 876, is controlling on the record before us and the motion for 
judgment as of nonsuit should be allowed. 

Reversed. 

MOORE, J., not sitting. 

JAMES D. HOBBS AM, JOHN C. GRIER, JR., ON BEHALF OF THEMSELVES 
AND ALL OTHER CITIZENS AND TAXPAYERS OF MOORE COUNTY V. COLWTY 
OF MOORE AND JOHN M. CURRIE, W. LYNN MARTIN, J. &I, PLEAS- 
ANTS, W. SIDNEY TAYLOR AND WILEY PURVIS, C o ~ s n m ~ r ~ o  TRE 

BOARD OF COUNTY COMMISSIONERS OF MOORE COUNTY, S. C. 
RIDDLE, J. HUBERT McCASKILL AND COY S. LEWIS, SR., CONSTI- 
TuTINa THE MOORE COUNTY BOARD O F  ELECTIONS; API'D T. WADE 
BRUTON, ATTORNEY GENERAL OF THE STATE OF NORTH CAROLINA. 

(Filed 6 July, 1966.) 

1. Statutes § 3- 

A statute which is so loosely and obscurely drawn as to  be incapable of 
enforcement is void; but a statute is presumed to have meaning and will 
be upheld if its meaning is ascertainable with reasonable certainty by 
proper construction. 

2. Statutes 3 4- 

A statute will not be declared unconstitutional unless i t  is clearly so. 
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Statutes  § 5- 
Where a statute is susceptible of two interpretations, one constitutional 

and the other unconstitutional, the former will be adopted; the language 
of a statute will be interpreted so as  to avoid a n  absurd consequence. 

Statutes  9 11- 
Where there is a conflict between a general statute and a subsequently 

enacted local statute, the local act prevails in the area where i t  is in- 
tended to apply. 

Statutes  § 5- 
In  ascertaining the intent of the General Assembly, the terms of a 

statute will be construed in the light of related statutes then existing, 
which must be deemed to have been lmown to, and considered by, the 
General Assembly. 

Schools 33 3, 7- 
Chapter 1051 of the Session Laws of 1965, providing for the holding of 

an election in a designated county to determine whether school adminis- 
trative units in the county should be merged, for the appointment and 
election of members of the county board of education if the merger was 
approved, and whether the county comlnissioners should be authorized to 
levy a coun&-wide school supplemental tax not to exceed an annual rate 
of 30 cents per 100 dollars of assessed property valuation, held susceptible 
to definite interpretation and therefore not void for ambiguity or in- 
definiteness. 

Statutes  § % 

A school administrative unit is not a school district within the mean- 
ing of Art. 11, 8 29 of the North Carolina Constitution, and an Act pro- 
viding for the merger of two or more school administrative units in a 
county upon the assent of the county commissioners, and the approval of 
the merger by a majority of the voters participating in the election, does 
not violate this section of the Constitution. 

Constitutional Law 3 aO-- 
A statute requiring that one member of a newly constituted board of 

education should be appointed from each of the five districts theretofore 
established by law and that two other members of the board of educa- 
tion should be appointed from the county a t  large, and that such members 
should serve until their successors, subject to  the same geographical lim- 
itations, are elected and qualified, the election of all such members to be 
by vote of the county as  a whole, does not offend the Equal Protection 
Clause of the Fourteenth Amendment of the Federal Constitution. 

Public Officers 9 5- 
A statute specifying that one member of a new county board of educa- 

tion must be appointed from the members of the existing county board of 
education and a designated county administrative unit, does not offend 
the constitutional proscription against dual office holding, Constitution of 
North Carolina Art. XIV, 5 7, there being no provision in the statute that 
those selected from the sources stipulated and accepting the appointment 
by taking the oath of office should continue to hold their former offices. 
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10. Statutes § 4- 

A statute may be constitutional in part and unconstitutional in part, 
and if the unconstitutional provisions are  separate and the statute, with 
such sections omitted, constitutes a conlplete statute capable of being 
executed in accordance with the apparent legislative intent, the invalid 
part may be rejected and the valid part may stand. 

11. Schools § 9; Constitutional Law 9 4- 
Provisions of a statute giving school authorities permissive power to 

acquire a school site up to 75 acres by gift, purchase or condemnation 
will not be held ~ o i d  as being in violation of G.S. 115-125 in an action by 
plaintBs who do not assert that any property owned by them, or any 
member of the class they purport to represent, is about to be condemned 
or, indeed, that any property is to be condemned under the statute. Fur- 
ther, the statute attacked was a special statute enacted after the general 
statute proscribing the condemnation of a site in excess of 30 acres. 

12. Appeal a n d  E r r o r  & 

The Supreme Court on appeal from judgment sustaining the validity of 
the statute attacked will not determine questions not adjudicated in the 
court below and which are not necessary to the determination of the cor- 
rectness of the judgment appealed from. 

13. Taxation § 1%- 
Where there is no evidence to support any finding of intent by the 

school authorities to use the proceeds of a bond issue for purposes not 
authorized by the bond order, the question is not presented for determi- 
nation. 

14. Appeal a n d  Error 5 3% 
Assignments of error not brought forward in appellants' brief and in 

support of which no argument is had nor authorities cited, are deemed 
abandoned. 

MOORE, J., not sitting. 

AFPEAL by plaintiffs from Gambill, J., January 1966 Civil Ses- 
sion of MOORE. 

The plaintiffs are citizens and taxpayers of RIoore County, and 
residents of the Southern Pines School Administrative Unit and 
the Pinehurst School Administrative Unit, respectively. They brought 
this suit for a determination that  Chapter 1051 of the Session Laws 
of 1965 is unconstitutional and void, and for the issuance of an in- 
junction enjoining the defendants from proceeding with the hold- 
ing of an election pursuant to such Act and from doing or perform- 
ing any other act or thing pursuant thereto. They sought a tempo- 
rary restraining order to prevent the holding of the election provided 
for under the Act, but this was denied and the election was held. 

Thereafter, the matter came on for final hearing before the judge, 
without a jury, i t  being stipulated that  the court might find the 
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facts, enter its conclusions of law, and render judgment upon the 
basis of the pleadings and the stipulations of the parties. Upon such 
hearing, the court below entered its judgment, reciting findings of 
fact and conclusions of law. It adjudged the Act constitutional, 
ruled that  the members of the hfoore County Board of Education, 
appointed pursuant to  the Act, were duly appointed, qualified and 
acting, denied the injunctive relief prayed for and ordered the ac- 
tion retired from the civil issue docket, the plaintiffs to pay the 
cost. 

From this judgment the plaintiffs appeal, assigning a large num- 
ber of alleged errors. 

The Act in question was adopted by the General Assembly on 
14 June 1965. At  that  time, the county was divided into three School 
Administrative Units - Southern Pines, Pinehurst, and the Moore 
County Administrative Unit, the last including all of the county 
except the areas within the two city units. For many years prior to 
1 April 1965, the Moore County School Administrative Unit included 
thirteen school attendance districts, nine with reference to the 
schools attended by white children and four with reference to  
schools attended by Negro children, the four overlapping and in- 
cluding all the area included in the nine. These school attendance 
districts had been created by the State Board of Education, from 
time to time, a t  the request of the then Moore County Board of 
Education. On 1 April 1965, acting upon the petition of the then 
Moore County Board of Education, the State Board of Education 
abolished all county school districts previously established in the 
Moore County School Administrative Unit, so that  on and after 1 
April 1965, there was only one school attendance district in the 
Moore County Administrative Unit. 

Prior to the passage of the Act in question, a valid school supple- 
ment tax was levied and collected upon property within the Southern 
Pines School Administrative Unit, pursuant to  the vote of the 
people therein in elections held in prior years. Similarly, a valid 
school supplement tax was in effect, levied and collected upon prop- 
erty in the Pinehurst School Administrative Unit. School supplement 
taxes were also then in effect, levied and collected upon property in 
the Aberdeen School District and in the West End School District, 
these districts being within the Moore County School Administra- 
tive Unit. There was no school supplement tax in effect in any 
other district of that  unit. The rates of these school supplement 
taxes varied as between the several units or districts. 

On or about 23 August 1963, bonds were issued, pursuant to  a 
bond order adopted by the County Board of Commissioners, in the 
total amount of Three Million Dollars, for the erection in each of 
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the three administrative units of various new school buildings and 
additions to and improvements of existing school buildings. The 
bond order provided that,  of the total, $2,195,700 "shall be used to 
finance the cost of erecting such new buildings or reconstructing or 
enlarging such existing buildings in the RIoore County School Ad- 
ministrative Unit or to finance the cost of acquiring lands or furn- 
ishings or equipment necessary for such purposes," $249,600 "shall 
be used" for such purposes in the Pinehurst City School Adminis- 
trative Unit, and $554,700 "shall be used" for such purposes in the 
Southern Pines City School Administrative Unit. The order also 
provided for the annual levy and collecting of a tax sufficient to pay 
the principal of and interest on such bonds. The order was to take 
effect when approved by the voters of the county a t  an election, 
which was held and a t  which the bond issue was approved. 

I n  1943 the General Assembly adopted "an Act creating five 
districts for the nomination of members of the Board of Education 
of Moore County." Chapter 76 of the Session Laws of 1943. 

A summary of the Act of 1965, Chapter 1051 of the Session Laws 
of 1965, the object of the plaintiffs' attack, is set forth in the 
opinion. In brief, that  Act provided for the holding of an election 
in Moore County to determine (1) whether the Southern Pines, 
Pinehurst and Moore County School Administrative Units should 
be merged, and (2) whether the Board of Commissioners of Moore 
County should be authorized to levy a county-wide school supple- 
ment tax not to exceed the annual rate of thirty cents per one 
hundred dollars of assessed property valuation. The election was 
held. The merger was approved by a majority vote. The tax was 
rejected by a majority vote. 

Thereupon, the Board of Commissioners of the County appointed 
a new Moore County Board of Education, consisting of seven mem- 
bers, one from each of the five districts referred to in the 1943 
Statute, including a member of the Board for the County Adminis- 
trative Unit, and two a t  large, one of these, a t  the time of appoint- 
ment to  the new County Board of Education, being a member of 
the Board of Education for the Pinehurst Administrative Unit and 
the other being a member of the Board of Education for the 
Southern Pines Administrative Unit. These seven members there- 
upon took their oaths of office as members of the Moore County 
Board of Education. This seven member Board thereupon elected 
its chairman from its membership. 

The Moore County Administrative Unit has $717,000, remain- 
ing from its share of the proceeds of the 1963 bond issue, plus 
$613,000, allotted to i t  from State funds, making a total of $1,330,000 
now in its hands available for school building construction. Within 
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the past two years it  constructed two high schools in the northern 
part of the county, each adequate to accommodate 900 students, 
and each costing approximately $1,3OO,OOO. The Pinehurst and 
Southern Pines Administrative Units have substantial funds re- 
maining from their respective shares of the bond issue and of the 
allotment of State funds. The funds so available to the Moore 
County Administrative Unit would be sufficient to construct a high 
school building, adequate to accommodate all high school pupils re- 
siding within the area of that  unit and not presently accomn~odated 
a t  the other two new high school buildings and those funds, plus the 
funds so remaining in the hands of the Pinehurst and Southern Pines 
Units, would be sufficient to construot a consolidated high school 
building, adequate to take care of the high school pupils from those 
units as well, according to the evidence offered by the defendants. 

The substance of the plaintiffs' cornplaint is that, Chapter 1051, 
Session Laws of 1965, is "invalid, unconstitutional, and void" be- 
cause: (1) I ts  provisions for the appointment and election of the 
members of the new County Board of Education are vague and 
meaningless so that they cannot be carried into effect; (2) the 
residents of the Pinehurst and Southern Pines Administrative Units 
are not afforded representation on the new Board comparable to  
that  afforded the residents of the area of the Moore County School 
Administrative Unit; (3) the Act provides authority in the Board 
to condemn a site for a new high school extending to a total of 75 
acres, which is contrary to the general law contained in G.S. 115- 
125; (4) the provisions of the Act for the continuation of school 
supplement taxes, heretofore authorized, constitute an unlawful, 
unequal and unconstitutional taxation of the residents of the areas 
in which such taxes were previously adopted; (5) the Act violates 
Article 11, Section 29, of the North Carolina Constitution in that  i t  
is a special or local act establishing a school district or changing the 
lines thereof; (6) the provision requiring that  one member of the 
Board of Education of each of the existing administrative units be 
a member of the new County Board of Education violates the pro- 
visions of Article XIV, Section 7, of the North Carolina Constitu- 
tion relating to dual office holding; and (7) the newly constituted 
County Board of Education does not have sufficient funds to build 
an adequate consolidated high school as directed in the Act and in- 
tends, unlawfully, to use proceeds of the 1963 bond issue for such 
purpose. The answer alleges that  the defendants have available suffi- 
cient funds for the implementation of all provisions of the 1965 
Act with reference to the construction of schools. 
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Smith, Leach, Anderson & Dorsett by Henry A. Mitchell, Jr., 
and Pollock & Fullenwider by R. F. Hoke Pollock for plaintiff ap- 
pellants. 

Boyette and Brogden and William D. Sabiston, Jr., for defend- 
ant appellees. 

LAKE, J. The first step in the solution of this matter is to con- 
strue the 1965 Act, Chapter 1051 of the Session Laws of 1965. It is 
well established that  an act of the General Assembly must be held 
void if i t  is so loosely and obscurely drawn as to be incapable of 
enforcement. State v. Xorl-ison, 210 N.C. 117, 185 S.E. 674; State 
v. Partlow, 91 N.C. 550; Drake v. Drake, 15 N.C. 110. I n  the Drake 
case, Ruffin, C.J., said: 

"Whether a statute be a public or a private one, if the terms 
in which it  is couched be so vague as to convey no definite 
meaning to those whose duty it is to execute it, either min- 
isterially or judicially, i t  is necessarily inoperative. The law 
must remain as i t  was, unless that  which professes to  change 
it, be itself intelligible." 

However, as was said in State v. Partlow, supra, "It is plainly 
the duty of the court to so construe a statute, ambiguous in its 
meaning, as to give effect to the legislative intent, if this be prac- 
ticable." It is also well established that  this Court will not adjudge 
an act of the General Assembly unconstitutional unless i t  is clearly 
so. Kornegay v. Goldsboro, 180 N.C. 441, 105 S.E. 187. Where a 
statute is susceptible of two interpretations, one of which will render 
i t  constitutional and the other will render i t  unconstitutional, the 
former will be adopted. City of Randleman v. Hinshaw, 267 9 . C .  
136, 147 S.E. 2d 902; Finance Co. v. Leonard, 263 N.C. 167, 139 
S.E. 2d 356; Nesbitt v. Gill, 227 N.C. 174, 41 S.E. 2d 646. If possible, 
the language of a statute will be interpreted so as to avoid an ab- 
surd consequence. Young v. Whitehall Co., 229 N.C. 360, 49 S.E. 2d 
797; State v. Scales, 172 N.C. 915, 90 S.E. 439. A statute is never to 
be construed SO as to require an impossibility if that result can be 
avoided by another fair and reasonable construction of its terms. 
Comrs. v. Pmdden, 180 N.C. 496, 105 S.E. 7. "A statute or amend- 
ment formally passed is presumed and if permissible should be con- 
strued so as to have some meaning." Mitchell v. R. R., 183 AT.C. 
162, 110 S.E. 859. See also State v. Humphries, 210 N.C. 406, 186 
S.E. 473. Where there is conflict between a general statute and a 
local act, subsequently adopted, the local act prevails within the 
area where i t  is intended to apply. Kornegay v. Goldsboro, supra. 

Applying these principles, we turn to the Act in question, Chap- 
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ter 1051 of the Session Laws of 1965. It is lengthy and by no means 
free from ambiguity. Nevertheless, its meaning can be ascertained 
from its own terms read in the light of existing statutes which must 
be deemed to have been known to and considered by the General 
Assembly. Omitting those provisions which, by the terms of the 
Act, itself, were to take effect only if the voters approved the county- 
wide school supplement tax, which tax they rejected, passing over 
those provisions which are not germane to the controversy before 
us, using our own numbering of its provisions, and quoting the exact 
language only as indicated, we construe this statute to mean: 

(1) The Board of County Conlmissioners may, a t  a date 
in 1965, to be fixed by them, cause to be held in Moore County 
an election on the issue of whether Southern Pines, Pinehurst 
and Moore County Administration Units shall be merged into 
a "single county administrative unit," and a special supple- 
mental school tax levied on all property in the county a t  a 
rate not to exceed thirty cents per one hundred dollars of as- 
sessed value. 

(2) In  the event that  the nmjority vote shall be in favor 
of the merger of the three administrative units, the Board of 
County Commissioners shall appoint a new County Board of 
Education consisting of seven members. 

(3) One member of the new Board shall be appointed from 
each of the five districts established by Chapter 76 of the Ses- 
sion Laws of 1943, as amended by the Session Laws of 1957 
and the Session Laws of 1959, and the other two members shall 
be appointed from the county a t  large. 

(4) Of the seven members so appointed, one shall be ap- 
pointed from the membership of the Board of Education of the 
Moore County Administrative Unit as of 14 June 1965, one 
shall be appointed from the membership of the Board of Edu- 
cation of the Southern Pines Administrative Unit as of that date, 
and one shall be appointed from the membership of the Board 
of Education of the Pinehurst Administrative Unit as of that  
date. 

(5) The seven members of the newly appointed Moore 
County Board of Education shall qualify for office within seven 
days after their appointment. 

(6) The new Moore County Board of Education, so consti- 
tuted, shall thereupon have jurisdiction and control over and 
the duty of administering the public schools of the Moore 
County Administrative Unit until 30 June 1967, a t  which time 
such Board shall assume jurisdiction over and control and ad- 
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minister all of the public schools of Moore County, including 
those located within the present area of the Southern Pines 
Administrative Unit and those located within the present area 
of the Pinehurst Administrative Unit. 

(7) The Board of Education of the Pinehurst Administra- 
tive Unit and the Board of Education of the Southern Pines 
Administrative Unit shall continue to administer the public 
school systems of those units until 30 June 1967, on which date 
the said two Boards of Education shall cease to exist, the terms 
of their members shall terminate and they shall transfer title 
to all property vested in them to the new Moore County Board 
of Education. 

(8) The members of the new Moore County Board of Edu- 
cation, so appointed, shall serve until their successors are elected 
and qualified. 

(9) At  the time of qualifying for office, the members of the 
new AIoore County Board of Education shall hold the first 
meeting of the Board and shall elect one of its members as its 
chairman. 

(10) The new Moore County Board of Education, so con- 
stituted, shall exercise all pom-ers and have all duties hereto- 
fore vested in and imposed upon Boards of Education by the 
General Statutes of North Carolina, except as changed or modi- 
fied by this Act. 

(11) "For the purpose of representation on the Board of 
Education, Moore County shall be divided into three areas," 
described as Area I ,  Area I1 and Area 111, the territory of each 
area being specified. 

(12) On the first Tuesday in April 1967, and biennially 
thereafter, the County Board of Elections shall conduct an  
election of members of the Moore County Board of Education, 
all qualified voters residing in Bloore County being eligible to 
vote therein, and the election to be nonpartisan. 

(13) At  the 1967 election, there shall be elected seven 
members, one of whom shall be a resident of each of the said 
five districts established by Chapter 76 of the Session Laws of 
1943, as amended by the Session Laws of 1957 and the Session 
Laws of 1959, and the other two shall be elected froin the 
county a t  large; that  is, these two may be residents of any part  
of Moore County. 

(14) At  each such election, all members then to be elected 
shall be voted upon and elected by the voters of the entire 
county, voting a t  large. 
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(15) The three candidates receiving the largest number of 
votes a t  the 1967 election shall be elected for four year terms, 
the four candidates receiving the next highest number of votes 
shall be elected for two year terms and in subsequent elections 
all members, then to be elected, shall be elected to four year 
terms. 

(16) At any such election, any qualified voter, residing in 
Moore County and eligible under the provisions of G.S. 115- 
125, may become a candidate for the Moore County Board of 
Education upon paying the filing fee of five dollars ($5.00) 
and filing a notice of candidacy with the Moore County Board 
of Elections between January 1 and March 1 of the year in 
which the election is held, such notice of candidacy to state the 
name of the candidate and the "area" in which he resides ( i .e . ,  
the district established by Chapter 76 of the Session Laws of 
1943, as amended). 

(17) If,  in any year in which members of the Moore County 
Board of education are to be elected, the number of candidates 
filing as candidates from any district (the entire county being 
a district with reference to "at large" candidates) exceeds 
twice the number of members to be elected from such district, 
a primary election shall be conducted by the Moore County 
Board of Elections two weeks prior to the regular election, in 
which primary election all qualified voters residing in the county 
shall be eligible to vote. 

(18) The two candidates in each such district receiving 
the highest number of votes in such primary shall be declared 
nominated as candidates to  be voted upon in the regular elec- 
tion to be held two weeks after the primary. 

(19) Vacancies upon the new Moore County Board of 
Education shall be filled by appointment by the Board of 
County Commissioners, such appointment to run to the next 
election of members of the Moore County Board of Education, 
a t  which time the vacancy shall be filled by election for the 
remaining portion of the unexpired term, if any. 

(20) The County Board of Education, so constituted, 
"shall proceed to consolidate the high schools of the Southern 
Pines, Pinehurst, West End and Aberdeen Areas and to build 
and construct a consolidated high school on some convenient 
site," for which site i t  may acquire by purchase, gift or con- 
demnation up to 75 acres, such condemnation proceeding, if 
any, to be conducted in accordance with Chapter 40 of the 
General Statutes. 



N.C.] SPRING TERM, 1966. 675 

(21) ('All school district taxes and supplemental taxes 
heretofore authorized shall continue in full force and effect until 
and unless modified according to law." 

(22) All elections authorized by this Act shall be con- 
ducted by the &loore County Board of Elections in accordance 
with the provisions of Chapter 163 of the General Statutes 
governing general elections, except tha t  such elections shall be 
nonpartisan and absentee voting shall not be permitted. 

(23) Expenses of all elections shall be paid by the Board 
of County Commissioners from the county's general fund. 

Article 11, Section 29, of the Constitution of North Carolina pro- 
vides: 

"The General Assembly shall not pass any local, private, or 
special act or resolution " * " establishing or changing the 
lines of school districts * * *" 

Article I X ,  Section 3, of the Constitution provides: 
"Each county of the State shall be divided into a convenient 

number of districts, in which one or more public schools shall 
be maintained a t  least six months in every year * " *" 

The term "school district" in Article 11, Section 29, means a 
"district" provided for in Article IX,  Section 3. Tha t  is, a "school 
district" is an area within a county in which one or more public 
schools must be maintained. It is so defined in G.S. 115-7. The three 
areas established by the present statute are not "school districts." 
The statute declares that  these arcas are "for the purpose of rep- 
resentation on the Boards of Education." These "Areas" relate to 
the residence of members of the Board of Education, not to the lo- 
cation of schools. An "administrative unit" is not a LLs~hool  district" 
within the meaning of Article 11, Section 29. See G.S. 115-4. Conse- 
quently, the merger of two or more administrative units is not a 
changing of school district lines. Even if i t  were, this Act does not 
merge administrative units. It provides machinery by which they 
may be merged. The merger requires both the assent of the Board 
of County Commissioners to the holding of an election and the ap- 
proval of the merger by the majority of the voters participating 
therein. For this reason, also, the Act does not violate Article 11, 
Section 29, of the Constitution of North Carolina. Peacock v. Scot- 
land County, 262 N.C. 199, 136 S.E. 2d 612; Fletcher v. Comrs. of 
Buncombe, 218 N.C. 1, 9 S.E. 2d 606. 

Having been able to arrive a t  the above interpretation of the 
provisions of this Act from the language of the Act, itself, and the 
provisions of Chapter 76 of the Session Laws of 1943, as amended, 
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we hold that  the Act now before us is not void on the ground of 
vagueness and uncertainty. 

We find no merit in the contention, advanced in the appellants' 
brief, that  this Act violates the Equal Protection Clause of the 
Fourteenth Amendment to the Constitution of the United States as 
interpreted in Baker v. Carr, 369 U.S. 186, 82 S. Ct. 691; Gray v. 
Sanders, 372 U.S. 368, 83 S. Ct. 801; Reynolds v. Sims, 377 U.S. 533, 
84 S. Ct. 1362. Under this Act, every member of the Board of Edu- 
cation is to be elected by the voters of the entire county voting a t  
large. Since two of the seven members are, themselves, to be "at 
large" members, i t  follows that three of the seven members compris- 
ing the entire Board may be residents of the same election district 
referred to in this statute, if the people of the county, voting a t  
large, see fit to elect them. 

The appellants contend that  this statute provides for dual office 
holding, forbidden by Article XIV, Section 7, of the Constitution 
of North Carolina, since it  specifies that  one member of the new 
County Board of Education must be appointed from the members 
of the existing Board of Education of the Moore County Adminis- 
trative Unit, one from the members of the existing Board of the 
Southern Pines Administrative Unit and one from the members of 
the existing Board of the Pinehurst Administrative Unit. This con- 
tention is without merit. When such appointee took the oath of 
office as a member of the newly constituted County Board of Educa- 
tion, his office as a member of the board of the administrative unit 
was automatically vacated. The provision of the Act in question 
merely directs the Board of County Commissioners to certain 
sources from which they are to select appointees to  the Moore 
County Board of Education. The statute does not provide that  one 
selected from such source, and accepting the appointment by taking 
the oath of office, shall continue to hold his former office. Harris v. 
Watson, 201 N.C. 661, 161 S.E. 215 

The plaintiffs do not seek to enjoin the defendants from putting 
into effect any specific provision of the Act. Their suit is to have the 
entire Act declared invalid. I n  addition to the contentions hereto- 
fore noted, they assert that  i t  is invalid in its entirety because (1) 
i t  contains a provision authorizing condemnation of a school site 
containing up to 75 acres, whereas G.S. 115-125 provides for the ac- 
quisition by condemnation of a school site not to  exceed 30 acres; 
and (2) i t  provides that  school supplement taxes heretofore au- 
thorized in certain parts of the county shall continue in effect. 

I n  Constantian v. Anson County, 244 N.C. 221, 93 S.E. 2d 163, 
Bobbitt, J., speaking for the Court, quoted with approval the fol- 
lowing statement found in 82 C.J.S., Statutes, $ 92: 
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"A statute may be valid in part  and invalid in part. If the 
parts are independent, or separable, but not otherwise, the in- 
valid part  may be rejected and the valid part  may stand, pro- 
vided i t  is complete in itself and capable of enforcement." 

In  Lowery v. School Trustees, 140 N.C. 33, 52 S.E. 267, Connor, 
J., speaking for the Court, said: 

(L* H K If the general scope and purpose of the statute are 
constitutional, and constitutional means are provided for exe- 
cuting such general purpose, the entire statute will not be de- 
clared void, because some one or more of the details prescribed, 
or minor provisions incorporated, are not in accordance with 
the Constitution, provided such invalid parts may be eliminated 
without destroying or materially affecting the general purpose. 
The rule is thus stated: 'Where the unconstitutional portions are 
stricken out and that  which rcnlains is complete in itself and 
capable of being executed in accordance with the apparent leg- 
islative intent, i t  must be sustained.' 26 Am. & Eng. Enc. (2 Ed.) ,  
570, in which a large number of illustrative cases are cited. This 
Court has frequently recognized and enforced the rule." 

See also: Power Co. v. Clay County, 213 N.C. 698, 97 S.E. 603; 
Bank v. Lacy, 188 N.C. 25, 123 S.E. 475; R.  R .  v. Reid, 187 N.C. 
320, 121 S.E. 534; Comrs. v. Boring, 175 N.C. 105, 95 S.E. 43. 

Even if i t  should be determined tha t  the provisions of this Act 
with reference to the authority to condemn a site of 75 acres and 
with reference to the continuation of school supplement taxes here- 
tofore in effect are invalid, the remaining provisions of the Act are 
capable of standing alone and of being carried into effect, and 
there is nothing in this record or appearing upon the face of the 
Act, itself, to suggest tha t  the General Assembly would not have 
adopted such remaining provisions had the two here in question been 
omitted. 

It is not necessary for us now to determine, and we do not de- 
termine, whether those two provisions of the Act are valid. As to 
the condemnation of the school site, the plaintiffs do not assert tha t  
any property owned by them, or by any member of the class they 
purport to represent, is about to be condemncd. They do not, indeed, 
assert tha t  any property is to be condemncd. The provision of the 
Act is tha t  the defendants may acquire a site, up to 75 acres, by 
gift, purchase or condemnation. It is to be noted, furthermore, that  
the present statute was enacted after the general statute upon which 
the appellants rely. See Kornegay v. Goldsboro, supra. The appel- 
lants do not contend tha t  this portion of the Act, in itself, violates 
any provision of the Constitution of North Carolina. 
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Likewise, i t  is not necessary for us now to determine, and we do 
not determine, whether the provision of the Act for the continuation 
of school supplement taxes heretofore authorized is valid, or what 
use may be made of the proceeds of such taxes. To  declare the entire 
Act unconstitutional and void, as the plaintiffs would have us do, 
would leave in effect the very taxes of which they now complain. 
This Act makes no change in those taxes, and makes no provision 
as to the use to  be made of the proceeds thereof. 

The appellants also contend that  the proceeds of the 1963 bond 
issue allocated to the Pinehurst and Southern Pines Administrative 
Units cannot be used by the defendants for the construction of the 
consolidated high school which the statute here in question directs 
the new Moore County Board of Education to  construct. We are 
not required upon this record to determine that  question. The stat- 
ute does not purport to deal with it. The judgment from which this 
appeal is taken does not purport to  determine it. It contains no find- 
ing of fact with reference to any contemplated use of such proceeds 
of the 1963 bond issue. The allegation of the complaint that  the 
Board does not have sufficient funds with which to build such high 
school is denied in the answer. The record does not contain evidence 
sufficient to support a finding of an intent by the defendants to use 
for such construction that  portion of the proceeds of the bonds here- 
tofore allocated to the Pinehurst and Southern Pines Administrative 
Units. For a recent and thorough discussion of the use of proceeds 
of a bond issue for the construction of a school other than those con- 
templated when the bonds were approved by the voters, see Dilday 
v. B o a d  of Education, ante p. 438. 

All assignments of error relating to the rulings of the court be- 
low on the admissibility of evidence and to the findings of fact 
made by the court have been abandoned, these not having been 
brought forward into the appellants' brief and no argument being 
made or authorities cited therein in support of them. We have, nev- 
ertheless, examined all of them and find no basis therein for disturb- 
ing the judgment rendered below. We have also considered each as- 
signment of error brought forward into the briefs, including those 
not specifically discussed in our opinion, and find them without 
merit. 

Affirmed. 

MOORE, J., not sitting. 
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IKSUR~XCE Co. v. STORAGE CO. 

THE SAFEGUARD INSURANCE COMPANY v. WILMINGTON COLD STOR- 
AGE COI\IPANT. A N. C. CORPORATION; AND C. L. AUSTIK, HERBERT 
TT'. CASSADT, JULIEN H. S(JUIRES AND ALESASDER P. MERCER, 
D/B/A PORT CITY COLD STORAGE COJIPANT, A Co-PARTKERSIIIP. 

(Filed G July, 1966.) 

I. Trial  § 21- 
Upon motion for compulsory nonsuit, plaintiff's evidence is to be taken 

as true and considered in the light most favorable to it, giring i t  the bene- 
fit of erery fact and inference of fact reasonably to be drawn therefrom 
consistent with the allegations of its complaint. 

2. Pleadings 9 20- 

Bdmissions in the answer of facts alleged in the complaint are judicial 
admissions conclusively establishing the admitted facts for all purposes 
connected with the trial without the necessity of introducing the admitted 
facts in evidence. 

3. Insurance $ 96.1- 
An insurer paying to insured a loss under the obligations of its policy 

for property damaged by the tortious act of another is subrogated to the 
rights of the insured against the tort-feasor to the extent of the loss paid 
by insurer. 

4. Sam- 
Insurer may establish its right to maintain its action as  subrogee of 

the insured by the introduction in eridence of its cancelled check issued 
to insured in payment of the loss and the receipt signed by insured stat- 
ing that i t  was in full satisfaction of claims under the designated policy 
and subrogating insurer to any rights of insured against third parties 
causing the damage, and objection to such evidence on the ground that 
the policy itself was not offered in evidence by insurer is untenable. 

5. Part ies  5 % 

An insurer who has paid insured the entire loss properly brings action 
in its own name against third person tort-feasors allegedly causing the 
loss. 

6. Bailment 3 1- 
Warehousemen accepting property for cold storage under contract pro- 

riding for the paymcnt by the owner of monthly fees for such serrice, are 
bailees for hire. 

7. Bailment § 3- 
Bailees for hire are not insurers of the property entrusted to their 

possession, but are under duty to exercise ordinary care to protect the 
proper@ against loss, damage or destruction, and the duty to return the 
property in as good condition as it was when received by them. and are 
liable for negligence proximately causing loss, damage or destruction of 
the property. 

8. Kegligence § 1- 
While a person may not be held liable for danlage resulting from an  

"act of God" when there is no fault or negligence on his part, he may be 
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held liable for his own negligence which concurs with an "act of God" 
in producing the damage. 

9. Negligence § 7- 
What is the proximate cause of an injury is ordinarily a question for 

a jury, to be determined as a fact from the attendant circumstances, and 
conflicting causations arising from the evidence carry the case to the jury. 

10. Appeal a n d  E r r o r  § 51- 
On appeal from compulsory nonsuit, any incompetent evidence admitted 

a t  the trial must be considered in passing upon the sufficiency of the evi- 
dence, since, if the incompetent evidence had been excluded, plaint= 
might have introduced competent evidence upon the point. 

11. Bailment 8 3- Evidence held f o r  jury on  issue of bailees' neg- 
ligence i n  failing t o  take steps to mitigate damage resulting f rom 
a c t  of God. 

Evidence and judicial admissions tending to show that bailor delivered 
bales of raccoon skins in a dry and good condition to the original bailee 
for hire, that while the property was in the exclusive control of this 
bailee a storm damaged the roof of the warehouse in which the goods 
were stored, that a few days thereafter the successor of the original bailee 
purchased the warehouse business and had exclusive control of the prop- 
erty until the bales of skins were surrendered to the bailor more than a 
month thereafter, that the skins delivered were damaged by mold and 
had the appearance of having been wet, and that neither bailee inspected 
the bales after the storm and took no steps to mitigate damage already 
mused by water from the storm, and that neither bailee notilied bailor 
of their wet condition so that he could take proper precaution to prevent 
further deterioration, held sufficient to be submitted to the jury on the 
question of negligence on the part of each bailee concurring with the act 
of God in proximately causing the loss. 

12. Trial  8 23- 
A piima facie case takes the issue to the jury, but the ultimate burden 

of establishing the cause of action remains upon plaintiff. 

MOORE, J., not sitting. 

DENNY, E.J., took no part in the consideration and decision of this case. 

FROM a judgment of compulsory nonsuit of plaintiff's action en- 
tered a t  the close of plaintiff's evidence by Mintz,  J., November 1965 
Civil Session of NEW HANOVER, plaintiff appeals to the Supreme 
Court. 

Aaron Goldberg and David H .  Scott for plaintiff appellant. 
Hogue, Hill 6% Rowe by C. D. Hogue, Jr., for defendant appellee 

Wilrnington Cold Storage Company. 
Carter, Murchison, Fox & Newton b y  Oliver Carter for defend- 

ant appellees C .  L. Austin, Herbert W .  Cannady, Julien H .  Squires 
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and Alexander P. Mercer, d/b/a Port  City Cold Storage Company, 
a partnership. 

PARKER, C.J. Plaintiff assigns as error the entry of the judg- 
ment of compulsory nonsuit of its action entered a t  the close of its 
evidence. 

In  considering whether the court erred in entering the judgment 
of compulsory nonsuit here, plaintiff's evidence is to be taken as 
true, and its evidence must be considered in the light most favor- 
able to plaintiff, giving i t  the benefit of every fact and inference of 
fact reasonably to be drawn therefrom consistent with the allega- 
tions of its complaint. Benton v. Montague, 253 N.C. 695, 117 S.E. 
2d 771; 4 Strong's N. C. Index, Trial, $ 21. 

Considering plaintiff's evidence in accordance with these rules, 
i t  tends to show the following facts: 

T. T .  Ward on 27 May 1958 stored 39 bales of raw raccoon skins 
in a cold storage warehouse owned and operated for hire by Wil- 
mington Cold Storage Company in JITilniington, North Carolina. 
The 39 bales contained about 20,000 raw raccoon skins, and each 
bale was a little smaller than a 500-pound bale of cotton. The raw 
raccoon skins in these 39 bales were in good condition when he de- 
livered them to the Wilmington Cold Storage Company. H e  knew 
he had to get these raw raccoon skins in cold storage during the 
hot summer months. These bales of raw raccoon skins were stored 
on the top or fifth floor of the cold storage warehouse, on top of 
two-by-fours standing on edge with strips across the two-by-fours 
so that  the bales of raccoon skins were about four inches above the 
floor. On 5 July 1958 Ward removed one bale of the raccoon skins 
from the cold storage warehouse, and the condition of the raccoon 
skins in that  bale was good, and the raccoon skins were not dam- 
aged a t  all. 

On 19 December 1958 Ward withdrew the remaining 38 bales 
of raw raccoon skins from the cold storage warehouse. H e  opened 
the bales and examined the raw raccoon skins; a t  tha t  time the rac- 
coon skins were in a bad moldy condition. Ward testified: "When 
the bales were delivered to m y  place of business, with the exception 
of the one they told me was wet, the outside appearance of the other 
bales indicated to me tha t  they had been wet; they were moldy." 

Plaintiff alleged in its verified complaint, and both defendants 
admitted in their separate verified answers, facts in substance as 
follows: On 1 October 1958 defendants C. L. Austin, Herbert W. 
Cannady, Julien H. Squires, and Alexander P. Rlercer, d/b/a Port  
City Cold Storage Company, a co-partnership, bought the cold stor- 
age warehouse in which Ward's raw raccoon skins were stored from 
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Wilmington Cold Storage Company, and began the operation of a 
cold storage warehouse for hire. Plaintiff alleged in its verified com- 
plaint "that on or about the 27th day of September 1958, while the 
furs were still in said storage, a storm known as Hurricane Helene 
struck Wilmington, N. C., which was known to the defendants, 
parties to this action," and defendant Wilmington Cold Storage 
Company admitted in its answer "that, a storm known as Hurricane 
Helene struck Wilmington, North Carolina on the 27th day of 
September 1958. All other allegations of paragraph 13 of the com- 
plaint, not herein admitted, are denied." Plaintiff alleged in its 
verified complaint "that this storm did so much damage to the roof 
covering the warehouse building of the defendant Wilmington Cold 
Storage Company in which the furs were stored that  i t  had to be 
replaced by a new roof, all of which was known to the defendants, 
parties to this action," and defendant Wilmington Cold Storage 
Company admitted in its answer "that the storm did some damage 
to the roof of the building in which the coon skins were stored; i t  
is further admitted that  the said roof had to be repaired, which was 
done immediately. All other allegationi; of paragraph 14 of the com- 
plaint, not herein admitted, are denied." These admissions are ju- 
dicial admissions conclusively establishing the admitted facts as 
true for all purposes connected with the trial of the case, and such 
admitted facts do not have to be introduced in evidence. Snell v. 
Caudle Sand and Rock Company, Inc., 267 N.C. 613, 148 S.E. 2d 608. 

Woodrow W. Lennon, supervising meteorologist, U. S. Depart- 
ment of Commerce Weather Bureau, stationed in Wilmington on 27 
September 1958, testified as a witness for plaintiff in substance: On 
27 September 1958 Hurricane Helene visited Wilmington. 

A reasonable inference to be drawn from the judicial admissions 
by Wilmington Cold Storage Company that  a storm known as Hur- 
ricane Helene struck Wilmington, North Carolina, on 27 September 
1958 and that  the storm did some damage to the roof of the ware- 
house building in which the furs were stored and that  the roof had 
to be repaired, and from plaintiff's evidence considered in the light 
most favorable to it, is that  water from the hurricane came through 
the roof and into the top floor of the cold storage warehouse owned 
and operated a t  that  time by Wilmington Cold Storage Company 
and caused the 38 bales of raccoon skins to become wet. T .  T. Ward 
testified in part:  "I said I did hear about Hurricane Helene, oc- 
curred on September 20 (sic), 1958. I did not come to Wilmington 
then to check, to see about these skins; i t  didn't cross my mind. I 
thought they were safe; I hadn't thought about i t  either way. 
. . . I got no word from the cold storage plant after Hurricane 
Helene that  the roof of that  plant had been blown off." 
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While these bales of raccoon skins were stored in the cold stor- 
age warehouse Ward received seven bills for the cost of such stor- 
age, and he gave his checks in payment. Five of these bills, going 
from M a y  1958 through September 1958, were from Wilmington 
Cold Storage Company, and two for 1 November and 1 December 
1958 were from Port City Cold Storage Company. The parties stip- 
ulated that  these bills were paid by Ward. Wilmington Cold Stor- 
age Company had possession of the 39 bales of raccoon skins from 
the time tha t  i t  received thein and gave Ward a receipt for them un- 
til 5 July 1958, and of the 38 bales of raccoon skins from 5 July 
1958 until i t  sold its cold storage warehouse on 1 October 1958 to  
Port  City Cold Storage Company, a co-partnership; and Port  City 
Cold Storage Con~pany,  a co-partnership, had possession of the 38 
bales of raccoon skins from 1 October 1958 until they were taken 
out by Ward on 19 Deccmber 1958. 

T. T. Ward lives in Rocky Mount, North Carolina, and is en- 
gaged in business under the trade name of North Carolina Hide & 
Fur  Company. George Wilkinson, a witness for plaintiff, testified 
in substance as follows: He  lives in Rocky RIount and in M a y  1958 
and thereafter was engaged in the insurance business as a general 
agent, and represented the Safeguard Insurance Company. He  did 
not know T. T .  Ward of Rocky Mount personally. He  knew the ac- 
count, the North Carolina Hide & Fur  Con~pany. T .  T. Ward, the 
owner of the Korth Carolina Hide & Fur  Company of Rocky Mount, 
made application to his agency for the issuance of a policy of insur- 
ance covering some furs which Ward had placed for storage in the 
Wilmington Cold Storage Company in Wilmington, North Carolina. 
H e  was permitted to testify over the objection of counsel for Wil- 
mington Cold Storage Company tha t  his agency acted upon that  ap- 
plication. The policy was issued on or about 27 May 1958 under his 
direction by Safeguard Insurance Company. The court refused to 
permit him to answer the amount of the policy. Upon cross-exam- 
ination by counsel for Port City Cold Storage Company, he testified 
without objection: "I do not have the original of tha t  insurance 
policy in my possession now. I did have the original in my possession. 
I had it when i t  was cancelled. As to what I did with i t  then, the 
cancelled policy was ultimately sent to the home office of the insur- 
ance company in Hartford. I sent the original back to the Safeguard 
Insurance Company. Safeguard is the plaintiff in this action. I 
don't have that  original policy with me here today." Immediately 
thereafter Wilkinson, without objection, testified in response to ques- 
tions by the court in substance as follows: After the settlement with 
the insured the policy was sent back to his agency for cancellation, 
and that  was when he saw the policy. It is customary for the in- 
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sured to surrender his policy a t  the time he is paid. By  simply re- 
ferring to his records he knows the face value of the policy was 
$20,000. Wilkinson was permitted to testify over the objection of 
counsel for Wilmington Cold Storage Company, which objection 
was overruled, that  the loss draft  was payable to T .  T. Ward, trad- 
ing as North Carolina Hide & Fur Company, in the sum of $12,063.60. 
This draft was issued by his office. Wilkinson was further permitted 
to testify over the objection of counsel for both defendants that  this 
was a standard fire policy carrying extended coverage. Wilkinson 
testified without objection as follows: ('I have stated that my com- 
pany had issued a policy of insurance to Mr. Ward, as North Caro- 
lina Hide & Fur Company." Then the record shows the following: 

"Q.  Mr. Wilkinson, did you pay a claim for damage to the 
furs that were stored in the cold storage warehouse in Wilming- 
ton, North Carolina, to Mr. Ward? 

MESSRS. HOGUE AND CARTER: OBJECTION - OVERRULED. 
"A. I did. 
R~ESSRS. HOGUE AKD CARTER: Move to strike the answer 

- MOTION DESIED. 
"Q. I hand you a paper and ask you to examine it  and tell 

me what i t  is? 
"A. This is a copy of the draft that  was issued in payment 

of the loss. 
MESSRS. HOGUE AND CARTER: Move to strike the answer 

- MOTION DENIED. 
"It was issued to T.  T .  Ward, trading as North Carolina 

Hide & Fur Company. It was issued on Safeguard Insurance 
Company. 

"(This copy of draft above mentioned was identified as 
Plaintiff's Exhibit 16) ." 

The court permitted, over objection of both defendants, plain- 
tiff to introduce in evidence plaintiff's Exhibit marked for identifi- 
cation Plaintiff's Exhibit 16. Both defendants excepted to its ad- 
mission. The court permitted, over objection of both defendants, 
plaintiff to introduce in evidence a subrogation receipt marked Ex- 
hibit 15. Both defendants excepted to its admission. The joint brief 
of both defendants states: "Plaintiff did not attach a copy of the 
policy to its complaint. I t  did not offer the alleged policy in evidence. 
It offered only a subrogation receipt (Plaintiff's Exhibit 15, R. pp. 9, 
115) and a copy of a draft i t  had give11 to Ward (Plaintiff's Exhibit 
16, R. p. 115)." 

The pertinent parts of this subrogation receipt read as follows: 
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"Received of the Safeguard Insurance Company the sum of 
TWELVE THOUSAND SIXTY-THREE AND 60/100 DOLLARS ($12,063.60) 
in full satisfaction of all claims and demands of the undersigned 
against the said company under its policy No. 192926 arising 
from or connected with any loss or damage by reason of Water 
Damage To Furs On Storage which loss or damage occurred on 
or about the 27th day of September 1958. 

"In consideration of and to the extent of said payment, the 
undersigned hereby subrogates, assigns and transfers to the 
said company all of the rights, claims, demands and interest 
which the undersigned has or may have against any parties for 
said loss or damage. . . . Said insurance company shall there- 
upon be subrogated to all rights of the undersigned against any 
such parties for such loss and damage. The undersigned has not 
released and will not release any portion of said claims, except 
as hereinafter indicated. 

"Exceptions: No exceptions. 
"Dated: January 3, 1959. 

. . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (L. S.) 
hT. C. HIDE I% FUR COMPANY 
By:  T.  T. WARD, Officer." 

Both defendants contend in their joint brief that  the judgment 
of nonsuit should be sustained for the reason "plaintiff did not prove 
a contract of insurance to support its alleged subrogation." In re- 
spect to this contention they state in their joint brief: "In its com- 
plaint, plaintiff alleged only that  'said Ward insured these bales of 
furs with the Plaintiff for the sum of $20,000.00.' (Complaint, par. 
8, R. p. 2.) No allegation was made as to the terms of the alleged 
insurance or the extent of the coverage or the nature of the perils 
insured against. Plaintiff did not attach a copy of the policy to its 
complaint. It did not offer the alleged policy in evidence. It offered 
only a subrogation receipt (Plaintiff's Exhibit 15, R. pp. 9, 115) and 
a copy of a draft it had given to Ward (Plaintiff's Exhibit 16, R. 
p. 115) ." This contention is specious, but not convincing. 

The doctrine of subrogation originated in equity and is a crea- 
ture of equity, based on principles of natural justice, and i t  is mell- 
settled law that  an insurance company paying a loss under the ob- 
ligations of its policy to its insured for insured property damaged 
by the tortious act of another is entitled to subrogation to the rights 
of the insured against the person whose tortious act caused darnage 
to the insured property to the extent of the loss paid by the insur- 
ance company. Insurance Co. v. Faulkner, 259 N.C. 317, 130 S.E. 2d 
645; Insurance Co. v. Trucking Co., 256 N.C. 721, 125 S.E. 2d 25; 
Insurance Co. v. R. R., 179 X.C. 255, 102 S.E. 417. 



686 I N  T H E  SUPREME COURT. [267 

Where insured property is damaged by the tortious act of an- 
other, and the insurance paid the owner of the property covers the 
loss in full, the insurance company, as a necessary party plaintiff, 
must sue in its own name to enforce its right of subrogation of the 
owner's indivisible cause of action against the tort-feasor. Insur- 
ance Co. v. Trucking Co., supra, and cases cited; Burgess v. Treva- 
than, 236 N.C. 157, 72 S.E. 2d 231. Defendants make no contention 
in their joint brief that  the amount paid by plaintiff to  Ward did 
not cover his loss in full. 

The right of subrogation, based upon principles of equity and 
natural justice, has been liberally applied by the courts for the pro- 
tection of those who are its natural beneficiaries. It is not necessary 
to  produce the insurance policy in evidence when the fact of insur- 
ance and payment by insurer are otherwise proved by competent 
evidence. A written assignment from the insured to the insurer is 
admissible in evidence. Firestone Service Stores v. Wynn, 131 Fla. 
94, 179 So. 175, rehearing denied 3 March 1938; London Guarantee 
& Acc. Co. v. Enterprising Services, 192 A. 2d 292, D .  C. Court of 
Appeals (1963) ; 46 C.J.S., Insurance, § 1209, p. 175; 6 Appleman, 
Insurance Law and Practice, $ 4101. 

Plaintiff's evidence, considered in the light most favorable to it, 
shows the following facts: T. T. Ward, who is engaged in business 
under the trade name of North Carolina Hide & Fur Company, in 
May 1958 made application to George Wilkinson, who is engaged in 
the insurance business in Rocky Mount, North Carolina, as a gen- 
eral agent and who represented the Safeguard Insurance Company, 
for the issuance of a policy of insurance covering some furs which 
Ward had placed for storage in the Wilmington Cold Storage Com- 
pany in Wilmington, North Carolina. Pursuant to his application, a 
policy of insurance KO. 192926 was issued to Ward on or about 27 
May 1958 by Safeguard Insurance Company, the plaintiff. Safeguard 
Insurance Company, plaintiff, paid Ward for damage to his furs 
stored in the cold storage warehouse in Wilmington the sum of 
$12,063.60, which payment by plaintiff was certainly a recognition 
on its part that  i t  was liable for water damage to his raccoon skins 
under its policy issued to Ward. The subrogation receipt signed by 
Ward recognizes the fact that  Safeguard Insurance Company had 
issued him its policy No. 192926, that  there had been water damage 
to furs on storage which occurred on or about 27 September 1958, 
and that  the insurance company had paid the loss under the obliga- 
tion of its policy of insurance and was subrogated to the rights of 
the insured Ward against any person or persons whose tortious act 
or acts caused damage to the insured property to the extent of the 
loss paid by Safeguard Insurance Company, if there be any such 
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person or persons. It seems clear that  plaintiff has sufficient evi- 
dence to permit a jury to find that  i t  had a contract of insurance to 
support its alleged subrogation. Althcugh defendants complain that  
they were not afforded an opportunity a t  the time of the trial to 
see and examine the insurance policy or to have i t  admitted for 
their own benefit, they seem to overlook the fact that  having filed 
their answers they had a right to examine plaintiff in respect to the 
policy of insurance for the purpose of obtaining evidence to be used 
a t  the trial, G.S. 1-568.1 et seq. 

In respect to the 39 bales of raccoon skins in this case, Ward 
was bailor and Wilniington Cold Storage Company was a bailee for 
hire in that i t  took the 39 bales of raccoon skins from Ward into its 
sole care and custody for hire on 27 May 1958, and from 5 July 
1958 until 1 October 1958 it  had in its sole care and custody for 
hire 38 bales of these raccoon skins; and Port City Cold Storage 
Company, a co-partnership, mas a bailee for hire and had in its 
sole care and custody the same 38 bales of these raccoon skins from 
1 October 1958 until 19 December 1958 when Ward withdrew these 
38 bales of raccoon skins from cold storage. Ballentine, Law Dic- 
tionary, 2d Ed., p. 133, definition of "bailee for hire." 

This is said in 1 Am. Jur. 2d, Act of God, § 11: "All the authori- 
ties without exception agree that  a person is not liable for injuries 
or damages caused by an act which falls within the meaning of the 
term 'act of God,' where there is no fault or negligence on his part. 
Even where the law imposes liability irrespective of negligence, lia- 
bility mill not be imposed where the injury or damage is solely the 
result of an act of God. But one may be held liable for his own neg- 
ligence even though it  concurs with an act of God." To the same 
effect, Southern Ry. Co. v. Cohen Weenen & Co., 156 Va. 313, 157 
S.E. 563. Reducing the principle to the terseness of a maxim, "He 
whose negligence joins with the act of God in producing injury is 
liable therefor." Kindell v. Franklin Sugar Refining Co., 286 Pa. 
359. 133 A. 566. 

Under the circumstances here disclosed by plaintiff's evidence, 
each defendant here was under a legal duty while the 38 bales of 
raccoon skins owned by JITard were in its possession as a bailee for 
hire - each defendant was not an insurer -to exercise ordinary 
care to protect Ward's raccoon skins against loss, damage or de- 
struction and to return then1 in as good condition as when each de- 
fendant received them, and liability for damages to the 38 bales of 
raccoon skins while in the possession and custody of each defendant 
as bailee for hire turns upon the question of the presence or absence 
of actionable ordinary negligence on its part or on the part of its 
agent. Commensurate care, or due rare under the circumstances, is 
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the measure of the obligation of a bailee for hire, in the absence of 
express contract. Electric Corp. v. Aero Co., 263 N.C. 437, 139 S.E. 
2d 682; Dellinger v. Bridges, 259 N.C. 90, 130 S.E. 2d 19; Insurance 
Co. v. Motors, Inc., 240 N.C. 183, 81 S.E. 2d 416; Vincent v. Woody, 
238 N.C. 118, 76 S.E. 2d 356; Beck v. Wilkins, 179 N.C. 231, 102 
S.E. 313; Hanes v. Shapiro, 168 N.C. 24, 84 S.E. 33. Of course, the 
negligence of a bailee to be actionable must proximately result in 
the injury or damage for which damages are claimed. 8 Am. Jur. 2d, 
Bailments, 177. 

What is the proximate cause of an injury is ordinarily a ques- 
tion for a jury. It is to be determined as a fact from the attendant 
circumstances. Conflicting inferences of causation arising from the 
evidence carry the case to the jury. Pruett v. Inman, 252 N.C. 520, 
114 S.E. 2d 360. 

Freter v. Embassy Moving and Storage Co., 218 Md. 12, 145 A. 
2d 442, was an action against a warehouseman by the owner of goods 
for water, moisture and mildew damage to goods which were re- 
ceived by warehouseman in dry and good condition. From an ad- 
verse judgment of the circuit court, the owner appealed. I n  the 
opinion this is stated: "In the suit of the owner against the ware- 
houseman, the trial judge, sitting without a jury, found that  all of 
the damage had been caused by water which had entered the ware- 
house on August 12 and 13 (through the walls or under the door of 
the warehouse or both), 'not by moisture or standing in a humid 
place' and occurred as a result of water from hurricane Connie 'and 
that  was an act of God, and, under an act of God, you couldn't hold 
the defendant responsible.' " The Court of Appeals held that  the act 
of the warehouseman in letting the goods stay wet in wet cardboard 
cartons for over three weeks without any effort to mitigate damage 
already caused or to prevent further deterioration, was evidence of 
negligence on the part of the warehouseman to be weighed by the 
trier of facts. 

Plaintiff's allegations in its complaint are in brief summary: 
When Ward placed his 39 bales of raw raccoon skins in a cold stor- 
age warehouse owned and operated for hire by Wilmington Cold 
Storage Company in Wilmington, North Carolina, these raw raccoon 
skins were in excellent condition, dry and undamaged, and when the 
Wilmington Cold Storage Company received these 39 bales of raw 
raccoon skins, i t  stored them on the top floor of its cold storage 
warehouse; on or about 27 September 1958 a storm known as Hur- 
ricane Helene struck Wilmington, North Carolina; that  the hurri- 
cane did so much damage to the roof of the cold storage warehouse 
owned and operated by Wilmington Cold Storage Company that  i t  
had to be replaced by a new roof, and that the damage to the roof 
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of said building permitted the entrance into the storage room where 
the raw raccoon skins were stored of great quantities of rain water; 
that  the rain water thoroughly soaked each and every bale of raw 
raccoon skins; that  on 1 October 1958 Port City Cold Storage Com- 
pany, a co-partnership, bought the business and warehouse owned 
and operated by Wilmington Cold Storage Company in which these 
raw raccoon skins owned by TJTard were stored, and operated for 
hire the cold storage warehouse from that date until after the 38 
bales of ram raccoon skins were removed by Ward on 19 December 
1958; that  when Ward removed his raw raccoon skins from storage 
i t  was discovered that  a t  least one of the bales was damaged, the 
same being met and moldy, and then for the first time Port City 
Cold Storage Company, a co-partnership, notified Ward of this 
condition; that both defendants were guilty of negligence after Hur- 
ricane Helene struck Wilmington in failing to properly and carefully 
inspect the bales of raw raccoon skins, and in failing to make any 
effort to mitigate the damage already caused by water from the hur- 
ricane on these 38 bales of raw raccoon skins or to prevent further 
deterioration or damage to the 38 bales of raw raccoon skins, and in 
negligently failing to notify Ward of their wet condition so that he 
could make proper efforts to prevent further deterioration of the raw 
raccoon skins. Considering plaintiff's evidence in the light most fa- 
vorable to it, i t  has offered evidence in substantial support of the 
allegations in its complaint above summarized. Ward testified that 
in his opinion the fair market value of the raccoon skins lie placed 
in the Wilmington Cold Storage Company on 27 Rlay 1958 was 
$22,000, and the fair market value of the 38 bales of raw raccoon 
skins that  were delivered to him on 19 December 1958 was around 
$10,000. 

In passing upon plaintiff's assignment of error to the entry of 
the judgment of compulsory nonsuit of its action, if any incompe- 
tent evidence offered by plaintiff was permitted by the judge to be 
admitted over defendants' objections and exceptions, i t  must be con- 
sidered. Langley v. Insurance Co., 261 N.C. 459, 135 S.E. 2d 38. As 
Higgins, J., said in Early v. Eley,  243 N.C. 695, 91 S.E. 2d 919, 
"Though erroneously admitted, nevertheless, we must consider them 
as a part of the plaintiff's case on the question of nonsuit for the 
reason that  their admission may have caused the plaintiff to omit 
competent evidence of the same import." 

Considering plaintiff's evidence with that degree of liberality re- 
quired on motions for judgment of compulsory nonsuit, and the ju- 
dicial admissions in the separate answer of each defendant as above 
set forth, plaintiff's evidence makes out a prima facie case against 
each defendant, consistent with the allegations of the complaint, that  
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on 27 September 1958, and prior thereto, Wilmington Cold Storage 
Company had in its exclusive possession on the top floor of its cold 
storage warehouse in Wilmington, North Carolina, as a bailee for 
hire, 38 bales of raw raccoon skins owned by T. T. Ward, bailor; 
that  on 27 September 1958 Hurricane Helene, an act of God, 1 C.J.S., 
Act of God, pp. 1427-30 (defendants in their joint brief contend 
Hurricane Helene was an act of God), struck Wilmington and dam- 
aged the roof of the cold storage warehouse in which Ward's 38 
bales of raw raccoon skins were stored, and water from the hurri- 
cane came through its roof and wet Ward's bales of raw raccoon 
skins; that  on 1 October 1958 Port City Cold Storage Company, a 
co-partnership, bought from Wilmington Cold Storage Company its 
cold storage warehouse, and from that  date until 19 December 1958, 
when Ward withdrew his 38 bales of raw raccoon skins from stor- 
age, i t  had in its exclusive possession as a bailee for hire Ward's 38 
bales of raw raccoon skins; that  both defendants knew, or in the 
exercise of ordinary care could have discovered, that Ward's 38 
bales of raw raccoon skins were wet by reason of watcr coming into 
the top floor of the cold storage warehouse as a result of Hurricane 
Helene causing damages to its roof; that  the acts of each defendant 
in letting the 38 bales of raw raccoon skins stay met in the bales 
without making any effort to mitigate damage already caused by 
water or to prevent further deterioration, and without making any 
effort to notify Ward before he withdrew his 38 bales of raw rac- 
coon skins from storage on 19 December 1958 that  his 38 bales of 
raw raccoon skins were wet, so that  Ward could make efforts to  
mitigate the damage already done to his raw raccoon skins by 
water, and to prevent further deterioration, were acts of negligence 
on the part of each defendant, which joined with an act of God 
proximately resulted in loss and damage to Ward; that plaintiff 
under the obligations of a policy of insurance with extended cover- 
age, KO. 192926, issued by i t  to Ward and covering loss to  Ward's 
raw raccoon skins in storage has paid to Ward his entire loss on his 
raccoon skins in the sum of $12,063.60, and is entitled to subroga- 
tion to the riglits of its insured Ward against each defendant to the 
extent of the loss paid by plaintiff, and must sue in its own name to 
enforce its riglits of subrogation of Ward's indivisible cause of ac- 
tion against each tort-feasor. The facts here are easily distinguish- 
able from the facts in Swain v. X o t o r  Co., 207 N.C. 755, 178 S.E. 
560, relied on by defendants, and in Morgan v. Bank, 190 N.C. 209, 
129 S.E. 585. 

While plaintiff's evidence makes out a prima facie case of negli- 
gence against each defendant, and is sufficient to carry its case to 
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the jury, the ultimate burden of proof of establishing actionable 
negligence against each defendant is on plaintiff, and remains on 
i t  throughout the trial. Electric Corp. v. Aero Co., supra. As to the 
measure of damages in a case like this, see Insurance Co. v. Lumber 
Co., 186 N.C. 269, 119 S.E. 362; Appleman, ibid, § 4103. 

The judgment of conipulsory nonsuit was improvidently entered, 
and is 

Reversed. 

MOORE, J., not sitting. 

DENNY, E.J., took no part in the consideration and decision of 
this case. 

&I. H .  VAUGHAN AND J. LAUSING SMITH, PARTNERS, T/D/B/A VAUGHAN 
AND CO. v. WILLIAM G. BROADFOOT, JR. AND CAPE FEAR TELE- 
CASTING, INC. 

(Piled 6 July, 1966.) 

1. Process § 5.1- 

A subpoena duces tecum is the process by which a court, in its inherent 
power, requires any person who can be a witness to produce a t  the trial, 
documents, papers, or chattels material to the issue. 

2. Same-- 

A subpoena duces tecum must describe the document or other items 
which the witness is required to bring with him to the trial with such 
definiteness that the witness can identify them without prolonged or ex- 
tensive search, and will not lie to permit a party to conduct a mere "fish- 
ing expedition." 

3. Same-- 
The relevancy and materiality of documents required by a subpoena 

duces tecum may be tested by a motion to quash, vacate, or modify the 
subpoena. 

4. Same; Bill of Discovery § 3- 

While a subpoena duces tecum and a bill of discovery are in some re- 
spects analogous, G.S. 8-89 and G.S. 8-90 do not supersede the subpoeria 
duces tecunz. and the affidavit required for discovery is not required for a 
subpoena duces tecum. 
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3. Process 9 5.1- Subpoena duces tecum held properly quashed f o r  
want  of definiteness. 

In an action by investment dealers to recover commissions due under 
contract for procuring capital investments by designated persons in a pro- 
posed corporate venture, a subpoena duces tecum issued by the clerk re- 
quiring a corporate officer to bring into court a t  the trial the corporation's 
stocli book and any and all agreements between the corporation and any 
persons and entities relating to investments in the corporation, and "all 
preliminary and final feasibility studies," prognostications, and estimates 
by consulting engineers of cost of the proposed venture, etc., held  prop- 
erly quashed upon motion, since all of the documents requested are not 
material to the issue and most of the documents desired were not speci- 
fied. 

MOORE, J., not sitting. 

APPEAL by plaintiffs from Morris, J., August 1965 Session of NEW 

Action upon an alleged contract. 
Plaintiffs allege: Defendant W. G. Broadfoot, Jr., and defendant 

corporation, Cape Fear Telecasting, Inc., employed plaintiffs to se- 
cure the financing necessary for the corporate defendant to begin 
business. The contract provided that plaintiffs were to find persons 
or entities who would invest capital in the corporation. For this 
service they were "to be paid a flat brokerage fee of $6,500.00." 
Plaintiffs performed their part of the contract, but defendants have 
refused to pay them the agreed compensation. Plaintiffs are entitled 
to judgment against defendants, jointly and severally, in the sum of 
$6,500.00. Answering, each defendant denied the alleged indebted- 
ness. They aver that the parties agreed that if plaintiffs procured 
$250,000.00 for defendant corporation it  would pay plaintiffs $6,500.00; 
that  otherwise, plaintiffs were to be paid nothing; that  plaintiffs 
made an effort to procure the money but failed; that  plaintiffs did 
introduce a Mr. Sledge to defendant Broadfoot but that  after sev- 
eral conferences, Sledge invested the sum of only $20,000.00 in de- 
fendant corporation. 

On the 23rd day of August, 1965, a t  the instance of plaintiffs, the 
assistant clerk of the Superior Court signed a subpoena duces tecum 
requiring W. G. Broadfoot, Jr., president of defendant corporation, 
to appear a t  the courthouse in Wilrnington on August 24, 1964, to 
give evidence in this action and to bring with him the following 
documents : 

"1. Corporate Stock Book of Cape Fear Telecasting, Inc. 
2. Any and all agreements between Cape Fear Telecasting, 

Inc., or any of its agents, with any and all persons or en- 
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tities relative to stock purchases or financing, or invest- 
ments in Cape Fear Telecasting, Inc. 

3. Copies of all preliminary and final feasibility studies had 
by Cape Fear Telecasting, Inc., during months of Febru- 
ary and March, 1964. 

4. Copies of cash flow prognostications used in determining or 
attempting to determine financial needs of Cape Fear Tele- 
casting, Inc. during January, February and filarch, 1964. 

5 .  All estimates by Consulting Engineers of necessary equip- 
ment and construction to put Station on air." 

On "the day of August 1965," defendants moved to quash 
the subpoena duces tecum, "for that  none of the matters and things 
nor the docun~ents therein set out are material, pertinent, or compe- 
tent in the trial of this cause, which is one simply for the collection 
of a commission for the performance of certain duties." At the be- 
ginning of the trial, after arguments by counsel, the court allowed 
this motion. The trial then proceeded. Two witnesses testified for 
plaintiffs; plaintiff Vaughan and defendant Brondfoot. The latter 
was examined adversely. Defendants offered no evidence. 

The evidence tended to show: Plaintiffs are licensed investment 
dealers. In  February 1964, defendant corporation had a permit 
from the Federal Communications Comn~ission to operate a tele- 
casting station in the Wilmington area, but i t  lacked sufficient cap- 
ital to purchase and install the transmitting equipment required to 
open the station. I ts  permit had twice been extended, and it  was 
imperative that the corporation acquire capital by a definite time. 
Defendant Broadfoot, president of defendant corporation, sought 
the services of plaintiffs in obtaining the necessary money. As a rc- 
sult of conversations bet~veen him and plaintiff Vaughan, plaintiffs 
agreed to secure investors who would commit themselves to invest, 
as needed, a total of $250,000.00 in defendant corporation. "In the 
presence of other satisfactory conditions," defendants were "will- 
ing to give up 3354% of equity." Plaintiffs were to be paid a flat 
fee of $6.500.00 if they secured the rcquired capital which the 
parties then thought plaintiffs could procure from Carolina Capital 
Corporation in Charlotte. At this point in the negotiations only that 
one corporation was involved, and i t  was understood that if plain- 
tiffs did not get the money from it, they were to receive nothing. 
Defendants cautioned plaintiffs "vith respect to shopping the deal." 

On the 22nd or 23rd of February, Carolina Capital Corporation 
declined to make thc investment. Thereafter, Vaughan asked Broad- 
foot's permission to arrange a meeting between him and a Mr. 
Sledge of Columbus County, who, he thought, might be interested in 
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investing in defendant corporation. Broadfoot acquiesced and 
Vaughan brought Sledge to his office. Thereafter, Sledge "brought 
in" Messrs. Wall and Gibson, and the three men, in return for 331/3% 
of the corporation's stock, made an investment in defendant cor- 
poration which permitted i t  to begin construction of the broadcast- 
ing station and to acquire the necessary engineering instruments 
and equipment to go on the air. Their money was not enough by 
itself, however, to  enable the corporation "to go into business," but 
with i t  Broadfoot was able to get other capital and a network affilia- 
tion (ABC). Plaintiffs have no information as to the amount of 
money which Sledge and his associates invested with defendants 
other than defendants' allegation that  i t  was $20,000.00. A tentative 
agreement had been made a t  a meeting in Whiteville in March 1964 
between Wall, Sledge, and Broadfoot that  Sledge and Wall would 
invest $250,000.00 in return for 40% ownership of the corporation. 
Plaintiffs do not know the terms of the final agreement. I n  June 
1964, plaintiffs demanded that  defendant corporation pay them a 
fee of $6,500.00 for securing the necessary financing for the station. 
The demand was refused and, on October 21, 1964, plaintiffs insti- 
tuted this action against Broadfoot individually and the Cape Fear 
Telecasting Company, Inc. 

During defendants' cross-examination of plaintiff Vaughan, he 
was asked if he knew that  "ABC and RCA had invested $300,000.00 
in this Station" and that  General Electric had also "put money in 
new equipment." Counsel for plaintiff then stated to  the court: "I 
renew my motion for my subpoena duces tecum." At no time during 
the trial did he ask Broadfoot how much money Messrs. Sledge, 
Wall, and Gibson had put into the business. The motion was denied. 

At  the conclusion of all the evidence, defendant Broadfoot moved 
for judgment of nonsuit. His motion was allowed and plaintiffs did 
not except. As to the corporate defendant, issues were submitted to 
the jury and answered as follows: 

"I. 
porate 
for ser 
porate 

Did the plaintiffs have an agreement with the cor- 
defendant whereby plaintiffs were to be paid $6,500.00 

.vices rendered in obtaining investment capital for cor- 
defendant, as alleged in the Complaint? 

ANSWER: NO. 
11. Did the plaintiffs obtain such capital pursuant to said 

agreement, as alleged in the Complaint? 
ANSWER: NO. 
111. If SO, in what amount is corporate defendant indebted 

to the plaintiffs? 
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ANSWER: . . . . . . . . . . . . . . . ." 
From judgment entered upon the verdict, plaintiffs appealed. 

Stevens, Burgwin, McGhee & Ryals by Karl  W. McGhee for 
plaintiff appellants. 

Aaron Goldberg for Cape Fear  Telecasting, Inc., defendant ap- 
pellee. 

SHARP, J. This appeal presents only the question whether the 
trial judge erred in quashing the subpoena duces tecum. To  answer 
it, we must consider the history and purpose of this process. 

The subpoena duces tecum, an ancient writ well known to the 
common law, is the process by which a court requires the production 
a t  the trial of documents, papers, or chattels material to the issue. 
8 Wigmore, Evidence § 2200 (McNaughton rev. 1961) ; 58 A n .  JUT., 
Witnesses S 20 (1948) ; Annot., Subpoena Dzices Tecum, 128 Am. St. 
Rep. 755 (1909). See Carter v. Graves, 12 K.C. 74. A court in which 
an action is pending has the inherent power (frequently confirmed 
by statute) to issue a subpoena duces tecum to any person who can 
be a witness, and the common rule that  a party to the suit was not 
subject to a subpoena duces tecum was a corollary to the rule that 
a party was incon~petent as a witness. 97 C.J.S., Witnesses 3 2 5 ( b ) ,  
(d) (1957). Except in a few cases, conmon law courts lacked the 
power to compel a party to produce his books and papers. These 
could finally be obtained, h o ~ ~ e v e r ,  by a bill of discovery in a court 
of equity. Smith v. Russo-Asiatic Bank, 170 hlisc. 408, 10 N.Y.S. 
2d 10. 

Blackstone considered "the want of a compulsive power for the 
production of books and papers belonging to the parties" to be the 
"height of judicial absurdity," for "in the hands of third persons 
they can generally be obtained by rule of court, or by adding a 
clause or requisition to the writ of subpoena, which is then called a 
subpoena duces tecum." 3 Blackstone, Commentaries "382 (Em- 
phasis added.) The "writ of subpoena" to which Blackstone referred 
was the familiar writ of subpoena a d  testificandum, the process by 
which the personal attendance of witnesses was compelled. The pro- 
cedure is described in 2 Saunders, Pleading & Evidence, pp. 1288-89 
(5th Am. Ed. 1851): "A copy of the subpoena should be served on 
the witness personally and the original must be shown though not 
demanded (TVoodsworth v. Marshall, 1 C. & 11. 87) a reasonable 
time before the day of trial." I n  North Carolina today, subpoenas 
a d  testifica~dunz may even be served by telephone (G.S. 1-589). 
When a witness can be found he is not ordinarily served by leaving 
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a copy with him but, so that  there may be no mistake as to the 
document or thing required, subpoenas duces tecum continue to be 
served by copy. 

A subpoena duces tecum must describe the document or other 
items which the witness is commanded to bring with him to the trial 
with such definiteness that  the witness can identify them without 
prolonged or extensive search. Annot., Subpoena Duces Tecum - 
Form - Contents, 23 A.L.R. 2d 862 (1952). 

"A peculiarity of the subpoena duces tecum is that,  in the 
nature of things, i t  must specify, with as much precision as is 
fair and feasible, the particular documents desired. This is be- 
cause the witness ought not to be required to bring what is not 
needed, and he cannot know what is needed unless he is in- 
formed beforehand. It is a t  this point that  most disputes arise, 
for the specification is often so broad and indefinite that  the 
demand is oppressive and exceeds the demandant's necessities. 
Courts are constantly called upon to scrutinize and control the 
scope of these specifications." 8 Wigmore, op. cit. supra § 
2200(l) (iv).  

"Anything in the nature of a mere fishing expedition is not to be 
encouraged. . . . (A party is not entitled) to have brought in a 
mass of books and papers in order that  he may search them through 
to gather evidence." American etc. Co. v. Alexandria etc. Co., 221 
Pa. 529, 535, 70 Atl. 867, 869, 128 Am. St. Rep. 749, 752. 

The law recognizes the right of a witness subpoenaed duces tecum 
to refuse to produce documents which are not material to the issue 
or which are of a privileged character. State ex rel. Spokane & E. T .  
Co. v. Superior Ct., 109 Wash. 634, 187 Pac. 358, 9 A.L.R. 157; 58 
Am. Jur., Witnesses 8 26 (1948) ; 97 C.J.S., Witnesses, $ 25(i) (1957). 
Nevertheless, '(whether a witness has a reasonable excuse for fail- 
ing to respond to a subpoena duces tecum is to be judged by the 
court and not by the witness." Annot., 128 Am. St. Rep. 755, 773 
(1909). "Though he may have valid excuse for not showing i t  (the 
document) in evidence, yet he is bound to produce it, which is a 
matter for the judgment of the court and not the witness." 2 
Saunders, op. cit. supra, p. 1273. 

The approved method of testing the relevancy and materiality 
of documents required by a subpoena duces teczim, and of thwarting 
a "fishing expedition," is to move to quash, vacate, or modify the 
subpoena. 97 C.J.S., Witnesses § 25(j) (1957). Such a motion gives 
the court the opportunity to examine the issues raised by the plead- 
ings and, in the light of that examination, to determine the apparent 
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relevancy of the documents or the right of the witness to withhold 
production upon other grounds. An adverse ruling upon movant's 
motion to quash, however, gives counsel no right to inspect the 
books, documents, or chattels ordered to be produced a t  the trial, 
nor does i t  determine the admissibility of these items a t  the trial. 
The subpoena merely requires the witness to bring them in so that  
the court, after inspection, may determine their materiality and 
competency, or so that the witness, by reference to the books or 
papers, can answer any questions pertinent to the inquiry. Southern 
Pacific Co. v. Superior Court, 15 Cal. 2d 206, 100 Pac. 2d 302, 130 
A.L.R. 323; Annot., 128 Am. St. Rep. 755, 779 (1909); 58 Am. Jur., 
Witnesses § 20 (1948). 

"The subpoena is merely the means whereby the documents 
or other things required to be produced are brought into court. 
Even if the opposite party fails in his motion to recall the sub- 
poena duces tecum, or fails to make such a motion and the 
documents are brought into court, their admissibility is to be 
determined when they are offered in evidence. Equitable Life 
Assurance Society v. Mpasstas, 256 App. Div. 878, 9 N.Y.S. (2d) 
221." Southern Pacific Co. v. Superior Court, supra a t  210, 100 
P. 2d a t  304, 130 A.L.R. at. 326. 

When the propriety of a subpoena duces tecum is challenged, i t  
is often said that  the question is addressed to the sound discretion 
of the court in which the action is pending. 97 C.J.S., Witnesses § 
25 (g) (1957). 

l' 'But a motion to its discretion is a motion, not to its incli- 
nation, but to its judgment; and its judgment is to be guided by 
sound legal principles'; United States v. Burr, Fed. Cas. No. 
14,692d. 'Discretion here does not mean that the court has power 
to refuse the compulsory production of a paper which is ma- 
terial evidence in the case, but that, before compelling its pro- 
duction by a subpoena duces tecum, i t  mill sufficiently inquire 
into the matter to determine if the evidence appears to be ma- 
terial, and, if not satisfied on this point will refuse to issue the 
writ': Dance1 v. Goodyear Shoe Machinery Co., 128 Fed. 753." 
Annot., 128 Am. St. Rep. 755, 760. 

Defendants in this case argue that  a subpoena duces tecum is 
governed by the rules applicable to the equitable remedy of a bill 
of discovery which is incorporated and extended in G.S. 8-89 and 
8-90. Bank v. McArthur, 165 N.C. 374, 81 S.E. 327. As a prerequisite 
to an order for pretrial discovery and inspection of documents un- 
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der G.S. 8-89 and 8-90, the courts, following their own procedure for 
discovery in aid of a bill of equity, have required the applicant to 
show by affidavit the necessity for the inspection and the materiality 
to the issue of the documents sought to be inspected. If the affidavit 
is insufficient, any order based upon it  is invalid. Manufacturing Co. 
v. R. R., 222 N.C. 330, 23 S.E. 2d 32; Patterson v. R.  R., 219 N.C. 
23, 12 S.E. 2d 652; Dunlap v. Guaranty Co., 202 N.C. 651, 163 S.E. 
750; JIica Co. v. Express Co., 182 N.C. 669, 109 S.E. 853. See also 
Bailey v. Matthews, 156 N.C. 78, 72 S.E. 92, cited in Bank v. iMc- 
Arthur, supra. Since plaintiffs' application to the clerk of the Su- 
perior Court for the subpoena duces tecum mas not accompanied 
by any affidavit, defendants contend that the clerk was without au- 
thority to issue it  and that  the court was required to quash the sub- 
poena. Hooks, Solicitor v. Flowers, 247 N.C. 558, 101 S.E. 2d 320. 
Plaintiffs' position is untenable. G.S. 8-89 and 8-90 did not super- 
cede the subpoena duces tecum. Although the two are in some re- 
spects analogous, a subpoena duces tecum may not be used as a bill 
of discovery. 97 C.J.S., Witnesses 25e (1957) ; Annot., 128 Am. St. 
Rep. a t  755. 

The common law required no affidavit of materiality and neces- 
sity from an applicant for a subpoena duces tecum. As a result of 
statutes in some states, however, a subpoena duces tecum will not 
issue except upon a verified application showing its necessity and 
the materiality and competency of the items which the witness is 
ordered to produce. 97 C.J.S., Witnesses $ 25f (1957) ; 58 Am. Jur., 
Witnesses § 22 (1948). I n  North Carolina, however, in contrast to  
an order for a pretrial inspection of documents, no affidavits show- 
ing the necessity and materiality of the documents subpoenaed is 
required. Although G.S. 2-16(1) limits the power of the clerk of the 
Superior Court to compel the production of documents to those 
which are "material to any inquiry pending in his court," i t  is the 
long-established practice of clerks of court to issue subpoenas duces 
tecum as a matter of course upon the oral request of counsel. The 
issuance of the subpoena is treated mmely as a ministerial act which 
initiates proceedings to have the documents or other items described 
in the subpoena brought before the court. At  the trial, the court will 
pass upon the competency of the evidence unless the subpoena has 
been quashed prior thereto. This practice is similar to that in the 
Federal courts, in that  Rule 45(a) ,  Fed. R.  of Civ. P. provides: 
". . . The Clerk shall issue a subpoena or a subpoena for the pro- 
duction of documentary evidence, which is a subpoena duces tecum, 
signed and sealed but otherwise blank, to a party requesting it who 
shall fill i t  in upon service." 
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Attorneys have customarily used the subpoena duces tecum only 
for the purpose for which i t  was intended, i.e., to require the pro- 
duction of a specific document or items patently material to the in- 
quiry, or- as indicated by Christian's Footnote 23 to Blackstone's 
discussion of the process, as a notice to produce the original of a 
document. 

"Where one party is in possession of papers or any species 
of written evidence material to the other, if notice is given him 
to produce them a t  the trial, upon his refusal copies of them 
will be admitted; or if no copy has been made, any par01 evi- 
dence of their contents will be received. The court and jury 
presume in favor of such evidence; because, if i t  were not. 
agreeable to the strict truth, i t  would be corrected by the pro- 
duction of the originals." 3 Blackstone, Commentaries *382 
(12th Ed. 1794). 

Here, however, plaintiffs' purpose in securing the subpoena duces 
tecum was obviously that of discovery. But where discovery is coun- 
sel's objective, he must, before trial, avail himself of the remedies 
provided by G.S. 8-89 and 8-90. Clearly, the court should not and 
will not delay the trial while a party examines in detail a corpora- 
tion's books and records which he has subpoenaed for the day of the 
trial. Yet plaintiffs argue that  the court's action in quashing, on 
the day of the trial, the subpoena which they had issued the day 
before trial deprived them of documentary evidence "to effectively 
prove their case and impeach defendant's testimony." Whether a 
detailed examination of (1) the corporate defendant's stock book; 
(2) any and all agreements "between defendant corporation and 
any and all persons and entities" relating to investments in defend- 
ant corporation; (3) "all preliminary and final feasibility studies" 
(subject undisclosed) had by the corporate defendant during Feb- 
ruary and March 1964; (4) "cash flow prognostications used in 
determining or attempting to determine financial needs" of defend- 
ant corporation during January, February and March 1964; and 
(5) "all estimates by consulting engineers of necessary equipment 
and construction to put Station on air" would have disclosed evi- 
dence material to plaintiffs' case we have no idea. Plaintiffs' right 
to examine the items listed in the subpoena duces tecum should have 
been determined before trial in a proceeding under G.S. 8-89 or 8-90 
-not by the judge on the day of the trial. Prima facie, plaintiffs' 
attempt to subpoena the specified records and documents, was a 
"fishing or ransacking expedition" which the law will not permit 
either by subpoena duces tecum or a bill of discovery. Griners' & 
Shaw, Inc. v. Casualty Co., 255 N.C. 380, 385, 121 S.E. 2d 572, 575. 
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The heart of plaintiffs' case was the amount of money which Mr. 
Sledge (and perhaps Nessrs. Wall and Gibson) had invested in de- 
fendant corporation. To  the extent that items 1 and 2 would have 
disclosed these sums, those documents were material to the inquiry; 
but even under G.S. 8-89 and 8-90, plaintiffs would not have been 
entitled to  discover defendants' dealings with other persons. An 
order of examination is "only in respect to those matters which re- 
late to the action. . . ." GrinersJ and Shaw, Inc. v. Casualty Co., 
supra. Yet plaintiffs attempted to subpoena the corporate stock 
book and "any and all agreements between Cape Fear Telecasting, 
Inc., or any of its agents with any and all persons or entities rela- 
tive to stock purchases or financing or investments in Cape Fear 
Telecasting, Inc." Plaintiffs had no legitimate interest in "any and 
all agreements" of this type. His Honor, with sound legal reason, 
was not satisfied that  the documents plaintiffs sought to subpoena 
were material to the case. His action in quashing the subpoena will 
not be disturbed. 

Almost certainly, the amount of the investment by Messrs. 
Sledge, Wall, and Gibson in defendant corporation was a matter 
within the knowledge of its president, Mr. Broadfoot, who had ne- 
gotiated with them and whom plaintiffs examined as an adverse 
witness. Since it  was their money which enabled the corporation to 
begin broadcasting, i t  is unlikely that, he had forgotten the amount 
they invested. Yet, in the face of the allegation in the answer that  
this amount was $20,000.00, plaintiffs studiously avoided question- 
ing Broadfoot with reference to this crucial point. Had  they asked 
him for the specific information, and had he hedged, suffered a lapse 
of memory, or been unable to  answer positively, his Honor would, 
upon motion, doubtless have required the production of the neces- 
sary records. 

It is also noted that  plaintiffs based their right to recover solely 
upon the express contract which they alleged. Although our practice 
would have permitted, they offered no evidence, and tendered no 
issues, with reference to  the reasonable value of their services in pro- 
curing the investment in defendant corporation attributable to 
Sledge. Cline v. Cline, 258 N.C. 295, 128 S.E. 2d 401; Gales v. Smith, 
249 N.C. 263, 106 S.E. 2d 164; Thormer v. Xa i l  Order Co., 241 N.C. 
249, 85 S.E. 2d 140. They proceeded on the theory that  they were 
entitled to recover $6,500.00 or nothing. The jury answered the issue 
NOTHING, and in the trial we find 

No error. 

MOORE, J., not sitting. 
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GLA4DTS L. COLEY v. MORRIS TELEPHONE COBIPAR'Y, 
INCORPORATED. 

(Filed 6 July, 1966.) 

Boundaries 3 7- 
The sole purpose of a processioning proceeding is to establish the true 

location of a disputed boundary line; what constitutes the line is a mat- 
ter of law, where it is is a matter of fact. 

Same- 
The burden of proof rests upon petitioner in a processioning proceeding 

to establish tbe true location of the disputed boundary line, and if pe- 
titioner is unable to shov by the greater weight of evidence the location 
of the line at  a point more favorable to him, the jury should answer the 
issue in accord with the contention of defendants. 

Boundaries 5 5- 
A description contained in a junior conleyance cannot be used to locate 

the lines called for in a senior conveyance. 

A petitioner in processioning proceedings is not entitled to offer in eri- 
dence documents and testimony tending to establish his corner as a corner 
in a prior deed to contiguous land when there is no evidence of any con- 
veyance to or from the grantee in the prior deed, and thus the prior deed 
is not established as constituting a link in respondent's chain of title, and 
the location of the crucial corner in the description in the prior deed is 
not established by competent evidence. 

MOORE, J., not sitting. 

APPEAL by respondent from Latham, Special Judge, November 
1965 Civil Session of ORANGE. 

This special (processioning) proceeding was instituted April 29, 
1964, under G.S. 38-1 et  seq., to establish the location of the north- 
south and east-west dividing lines of adjoining lands owned in fee 
simple by petitioner and respondent. 

The lands of petitioner and respondent front on the south side 
of King Street, Killsborough, IVorth Carolina. Respondent's land ex- 
tends south from King Street between iapproximately) parallel 
lines. I t  is bounded on the east and on the south by lands of pe- 
titioner. The west line of pctitioner's land is a common line with 
the east line of respondent's land. The south line of respondent's 
land coincides with a line of pctitioner's land. A map made by Wil- 
liam B. Dozier, Court Surveyor, showing the contentions of the 
parties, was in evidence pursuant to stipulation. Mr.  Dozier did not 
testify. 

The jury answered the issues in accordance with petitioner's 
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contentions, viz.: "1. What is the true location of the North-South 
dividing line between the lands of the plaintiff and those of the de- 
fendant? ANSWER: A -B. 2. What is the true location of the 
East-West dividing line between the lands of the plaintiff and those 
of the defendant? ANSWER: B - C." 

Judgment in accordance with the verdict was entered. Respon- 
dent excepted and appealed. 

Sawyer &: Loftin and Gordon Battle for petitioner appellee. 
Graham & Levings and Lucius M. Cheshire for respondent ap- 

pellant. 

BOBBITT, J. Respondent's brief discusses matters relating solely 
to the location of the north-south dividing line, a line extending 
south from King Street. On the court map, this line is shown as the 
line A to B,  according to petitioner's contention, and as the line 2 
to 4, according to respondent's contention. The land between A-B 
and 2-4 has a width of 5.07 feet a t  its northern terminus (King 
Street) and a width of 8.32 feet a t  its southern terminus. 

Respondent, in its brief, states i t  "does not desire to pursue the 
matter of the southern boundary." 

Well established legal principles, applicable here, include the 
following: 

The sole purpose of a processioning proceeding is to establish 
the true location of disputed boundary lines. Pruden v. Keemer, 262 
N.C. 212, 136 S.E. 2d 604, and cases cited. "What constitutes the 
line, is a matter of law; where it  is, is a matter of fact." McCanless 
v. Ballard, 222 N.C. 701, 703, 24 S.E. 2d 525; Jenkins v. Trantham, 
244 N.C. 422, 426, 94 S.E. 2d 311. 

The burden of proof rests upon the petitioner to establish the 
true location of a disputed boundary line. Plemmons v. Cutshall, 
234 N.C. 506, 67 S.E. 2d 501; McCanless v. Ballard, supra. ''If the 
plaintiffs are unable to show by the greater weight of evidence the 
location of the true dividing line a t  a point more favorable to them 
than the line as contended by the defendants, the jury should an- 
swer the issue in accord with the contentions of the defendants." 
Cornelison v. Hammond, 225 N.C. 535, 35 S.E. 2d 633, and cases 
cited. 

"A description contained in a junior conveyance cannot be used 
to locate the lines called for in a prior conveyance. The location of 
the lines called for in the prior conveyance is a question of fact to  
be ascertained from the description there given." Carney v. Ed- 
wards, 256 N.C. 20, 25, 122 S.E. 2d 786, and cases cited. 
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Petitioner acquired title to the land adjoining respondent on the 
east by (recorded) deed dated May 14, 1943, from E. R. Liner and 
wife, Ollie Mae Liner. The description in said deed begins as fol- 
lows: "Beginning a t  the northeast corner of A. F. Crabtree's black- 
smith lot on the south side of King Street and runs east along said 
street . . ." It concludes as follows: "thence west . . . to the 
southeast corner of the Blacksmith lot; thence with the line of said 
lot to the beginning." E. R. Liner and wife, Ollie RIae Liner, ac- 
quired title to this land by (recorded) deed from Farmers & Mer- 
chants Bank dated September 1, 1937. 

Respondent acquired title to its land by (recorded) deed dated 
April 15, 1957, from R. P. Burns, Commissioner. The description in 
said deed is as follows: "(B)eginning a t  a stake on King Street, E. 
R. Liner's northwest corner, running thence with his line south ap- 
proximately 1123$ feet to a stake in the property line of Orange 
County, thence westward with the property line of Orange County 
and Mrs. Parker, and parallel with King Street approximately 86 
feet to a stake in the line of H. W. and J .  C. Webb estate; thence 
with the Webb line northward approximately 112% feet to a stake 
on King Street, Webb's Northeast corner, thence with King Street 
approximately 86 feet to the beginning, said lot having been acquired 
by John D. Morris under deed from Walter S. Crabtree (unmarried), 
dated September 1, 1941, and recorded in . . . Book 115, page 
62." 

The description in the (recorded) deed dated September 1, 1941, 
from Walter S. Crabtree (unmarried) to John D. Morris is the same 
(except as to minor immaterial variations) as the description in said 
deed from R. P. Burns, Commissioner, to respondent. This deed, 
after the particular description, refers to the instruments in Crab- 
tree's chain of title described below. 

Walter S. Crabtree acquired title under the will (dated August 
18, 1928) of his grandfather, A. F. (Albert) Crabtree, and Albert 
Crabtree acquired title under the will (dated RIarch 28, 1898) of 
Charles F .  Crabtree. 

The land was conveyed to Charles F. Crabtree and Fannie Crab- 
tree by (recorded) deed dated September 26, 1888, from Steven T. 
Forrest, Executor of George A. Faucette, in which the land is dc- 
scribed as follows: "Adjoining the lands of John Laws, Bedford 
Wilson and Empson Moore and others and bounded as follows: Be- 
ginning a t  an iron spike on King Street, corner of Empson Moore 
lot, thence south 1 chain and 60 links to a rock, John Laws corner, 
thence east one chain and 12 links to a post, thence north 1 chain 
and 60 links to  the corner of the shop on King Street, thence west 
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one chain and 12 links to the beginning, containing 18/100 of an  
acre." 

The description in the 1941 deed to John D. Morris and in the 
1957 deed to respondent begins on King Street, "E. R .  Liner's north- 
west corner." The description in the 1943 deed to petitioner and in 
the 1937 deed to E. R. Liner and wife, Ollie Mae Liner, begins "at 
the northeast corner of A. F. Crabtree blacksmith lot on the south 
side of King Street." All of said deeds, except the 1888 deed to 
Charles F. Crabtree and Fannie Crabtree, identify the northwest 
corner of petitioner and the northeast corner of respondent as be- 
ing one and the same. The earlier of said deeds is the 1937 deed to 
the Liners. 

The description in the 1888 deed to Charles F .  Crabtree and 
Fannie Crabtree, being the oldest deed in evidence in either chain 
of title, begins a t  the northwest corner (rather than the northeast 
corner) of the land conveyed therein and identifies said beginning 
point as "an iron spike on King Street, corner of Empson Moore 
lot." 

The evidence as to the location of the east line of the Crabtree 
blacksmith lot was in sharp conflict. There was no evidence of any 
monument marking the northwest corner of petitioner's land, that  
is, the northeast corner of respondent's land. There was evidence 
tending to show the blacksmith shop, which was torn down about 
1940, was located in the northeast corner of the Crabtree lot. There 
was evidence a hedgerow planted by the Liners ran north-south along 
the line 2-4 as shown on the court map;  that  the northern terminus 
of this hedgerow was the west end of a rock retaining mall built by 
the Liners, parallel with King Street, across the front of their land; 
and that  south of said hedgerow and in line therewith there was a 
series of fence posts. Evidence favorable to respondent tends to 
show this hedgerow was immediately to the east (a  foot or so) of the 
east wall of the blacksmith shop. Evidence favorable to petitioner 
tends to show this hedgerow was more than five feet east of the 
east wall of the blacksmith shop and of the line A-B. 

The crucial question on this appeal is whether the court com- 
mitted prejudicial error by admitting in evidence, over objections 
by defendant, certain documents and testimony offered by peti- 
tioner in an attempt to  locate the northeast corner of the Empson 
Moore land and thereby fix the beginning point of the description 
in said 1888 deed to Charles F. Crabtree and Fannie Crabtree. 

Conceding, arguendo, that  the Crabtree deed of 1888 was junior 
to some deed to Empson Moore, and that  the location of the north- 
east corner of the Empson Moore land determined the location of 
the northwest (beginning) corner of the Crabtree land, these mat- 
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ters have no significance unless and until the location of the north- 
east corner of the Empson Moore land as of 1888 is established by 
competent evidence. 

The documents referred to below were offered by petitioner and 
admitted in evidence over objections by respondent. 

1. A deed dated March 23, 1936, recorded in Book 104, p. 170, 
from Sarah T. Webb (unmarried) et  al., to the Board of Commis- 
sioners of Orange County. 

2. A quitclaim deed (date not shown), recorded in Book 189, 
p. 292, from Elizabeth D. Webb (widow), Elizabeth Webb Matheson 
and husband, D. S. Matheson, et  al., to Orange County. 

3. A deed dated June 14, 1917, recorded in Book 72, p. 586, 
from Hillsboro Alilling and Manufacturing Company to W. H. 
Walker, H. J. Walker and Charles 31. Walker (W. H. Walker 85 
Brothers). 

4. A map prepared by Robert A. Jones, registered surveyor, 
purporting to show the location of petitioner's land, bearing tlie 
legend, "Surveyed March 1964," on which the land described in the 
deed recorded in Book 104, p. 170, is shown as "County Agricul- 
tural Building Lot, Formerly Webb Heirs," and the land described 
in the quitclaim deed, recorded in Book 189, p. 292, is shown as  
"Orange County Agricultural Building Parking Lot, Formerly Webb 
Heirs." The land described in the deed to the TT'alkers is shown as 
lying immediately south of the lands described in the deeds re- 
corded in Book 104, p. 170, and in Book 189, p. 292. It is noteworthy 
that the land shown on the Jones map as adjoining on the west the 
land of reqpondent is the land dewribed in said quitclaim deed. 

5. Map of the Plan of the Town of Hillsboro, dated 1863, bear- 
ing this notation: "Scale 1"=4 chains=264'." Streets shown on this 
map include King Street (running east-west) and Churton Street 
(running north-south). The lots fronting on the south side of King 
Street, proceeding east from Churton Street, are numbered 1, 2, 44, 
45 and 46. KO courses and distances are shown with reference to 
streets or lots. There appears on Lot 1 a diagram and the words 
"Court House" and a strip of land immediately west of the east line 
of Lot 1 is shown as "Court Street." 

Using the documents referred to in the above numbered para- 
graphs as a basis therefor, plaintiff's surveyor and witness (Robert 
A. Jones) testified to the location of the northeast corner of the land 
deqcribed in said deeds from the Webb heirs to Orange County; 
that  this corner was on the south side of King Street 330 feet from 
a point he had determined to be the southenst corner of King and 
Churton Streets as shown on the 1863 map;  and that,  based on his 
testimony tha t  the frontage of each lot shown on the map was 165 
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feet, the corner he identified as the northeast corner of the land de- 
scribed in the deeds from the Webb heirs to Orange County was the 
northeast corner of Lot 2 and the northwest corner of Lot 44 as 
shown on said 1863 map and was the corner designated on the 
Jones map of RIarch 1964 (petitioner's Exhibit No. 1) by the letter 
((D." 

Jones was asked this question: "Can you point out to the jury 
and court where the lot known as the Empson Moore lot is located 
on plaintiff's Exhibit KO. 11" Respondent objected. The objection 
was overruled and respondent excepted. This follows: "A. Let the 
records show that  witness pointed out the lot designated (on) plain- 
tiff's Exhibit 1, as Orange County Agricultural Building Parking 
Lot, formerly Webb heirs." 

It is noted that the lot so pointed out is that  described in said 
quitclaim deed. The northeast corner thereof is indicated by the 
letter "D." Jones testified the letter "D" as shown on his map is a t  
the location shown on the court map as the northwest corner of re- 
spondent's land and identified on the court map by the letter "D." 
If, in fact, Empson Moore's northeast corner as of 1888 was a t  the 
point indicated by the letter "D," this would constitute material 
support for petitioner's contention. 

The record is silent as to the source of Empson Moore's title. No 
deed to or from Empson Moore was offered in evidence. Empson 
Moore's northeast corner was not established by running the courses 
of a deed to him. Nor was there evidence purporting to prove its 
location by testimony of common reputation in the neighborhood 
in the manner set forth in Stansbury, North Carolina Evidence, 
Second Edition, $ 150. 

None of the documents referred to in the above five numbered 
paragraphs affords a basis for establishing Empson Moore's north- 
east corner as of 1888. With reference to  the three deeds, all were 
made years after the deed of 1888 to Charles F. Crabtree and Fannie 
Crabtree; and nothing in the record purports to  show the connect- 
ing links, if any, between Empson Moore and the Webb heirs or be- 
tween Empson Moore and Hillsboro Milling and Manufacturing 
Company. With reference to the 1863 map, no deed in evidence re- 
fers to  said map in any manner. None of these documents affords 
any basis for the testimony of Jones to the effect the respondent's 
northwest corner as shown on the court map is the same as Empson 
Moore's northeast corner as of 1888. Nothing in the record supports 
the theory or speculation that  the northeast corner of the Empson 
Moore lot was the northeast corner of Lot 2 as shown on said 1863 
map. 

Petitioner cites M c K a y  v. Bullard, 219 N.C. 589, 14 S.E. 2d 657, 
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an  action in ejectment, as authority for the admission of said 1863 
map. In  J l c K a y ,  the court admitted in evidence a map referred to 
in testimony as the official map of the old part of the town of Eliza- 
bethtown. The land involved was described as, "In the Town of 
Elizabethtown, beginning a t  the Northeast corner of the intersection 
of Queen and Poplar Streets, and running thence as the East line 
of Poplar Street, . . ." Yresumably, the map was considered in lo- 
cating the streets called for in said description. Assuming, without 
deciding, the 1863 map may have been competent for the purpose of 
locating streets shown thereon, here there is no controversy as to 
the location of the south side of King Street. 

The conclusion reached is that  said documents were incompetent 
and the adnlission thereof and of testimony based thereon was 
prejudicial error. 

There mas evidence that  E. R. Liner died prior to the trial of 
this action. We pass, without discussion, questions relating to the 
competency of certain testimony as to statements (declarations) 
attributed to E. R. Liner. Suffice to say, the established rules relat- 
ing to the admissibility of such testimony are stated in Stansbury, 
op. cit., 8 151. 

For the errors indicated, the verdict and judgment as to the first 
issue are set aside and a new trial a s  to the first issue is awarded. 
However, since respondent has abandoned its appeal with reference 
to the second issue, the verdict and judgment with reference to the 
second issue will not be disturbed. 

Partial new trial. 

R~OORE, J., not sitting. 

MARION R U T H  PEARCE V. BEULAH P. BARHAM. ADMINISTRATRIX OF 

CALVIN W. BARHAM, DECEASED, AND DOLLY BARHAM. 

(Filed 6 July, 1966.) 

1.  Evidence 3 1% 
The test of the relevancy of evidence is whether it has a bearing on the 

issues joined by the pleadings and tends to aid the jury in finding the 
proper ansn-er to them. 

2. S a m e  
Eridence of tenuous relevancy should be excluded when it has no direct 

bearing upon the issues and is of little probative force in aiding in the 
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ascertainment of the crucial facts, but has great likelihood of playing upon 
the passions and prejudices of the jury. 

3. Automobiles § 37- 
In an action by a passenger against the personal representative of the 

deceased driver to recoyer for injuries sustained when the driver lost 
control of the vehicle and ran off the road, testimony of witnesses tend- 
ing to show that plaintib, a married woman living with her husband, bad 
been guilty of inmoral sexual relations with the driver, held  irrelevant to 
the issue of contributory negligence, and cannot be held competent as 
tending to show that plaintiff was not a captire in the car when there is 
no allegation and no issue raised that plaintiff was other than a passenger. 

4. Evidence § 58- 
Where defendant cross-examines plaintiff with respect to her immoral 

relationship with intestate for the purpose of impeaching her testimony 
as a witness, defendant is bound by her answers in regard to this collateral 
matter, and may not offer testimony of other witnesses to contradict 
plaintiff in regard thereto. 

5. Evidence 8 11- Introduction by opposing party of evidence of 
transaction between plaintiff a n d  decedent, opens door t o  plaintiff's 
testimony i n  regard thereto. 

In  this action by a passenger against the personal representative of the 
deceased driver to recover for injuries sustained when the driver lost 
control of the vehicle and ran off the road, defendant offered in evidence 
the adverse examination of another passenger, taken by plaintiff but not 
introduced in evidence by plaintiff, tending to show that plaintiff, im- 
mediately prior to the accident, was slapping the driver, fighting with 
him, and attempting to grab the ignition key. Held: Even conceding the 
adverse esan~ination was relevant as  bearing upon defendant's contention 
of contributory negligence, by introducing the examination defendant 
opened the door to the extent that plaintiff was entitled to be heard and 
to give her version of the matter. G.S. 8-51. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Hall, J., December, 1965 Regular Civil 
Session, WAKE Superior Court. 

The plaintiff instituted this civil action against the personal 
representative of Calvin W. Barham and against Dolly Barham to 
recover damages for the personal injuries she sustained while riding 
as a passenger in a 1956 Ford automobile owned and operated on 
the public highway by Calvin W. Barham. Specifically, the plain- 
tiff alleged she was riding as a passenger in the Ford being driven 
northwardly on rural paved road No. 2224 in Wake County; that  
the driver mas operating the vehicle a t  a dangerous and excessive 
rate of speed without maintaining proper control, and that  he negli- 
gently permitted the vehicle to  run off the highway, to  strike a mail 
box, to  cross a ditch and to turn over in a field, killing the driver 
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and seriously and permanently injuring the plaintiff. The time was 
near midnight, on February 19, 1964. She alleged she sustained a 
broken back, a punctured spinal cord, causing permanent paralysis 
of the legs and of the elimination processes of the body; the sum 
total of which caused her to lose her former good health and to be- 
come permanently and totally dieabled. 

The plaintiff alleged that  the defendant's intestate was the owner 
and driver of the Ford a t  the time of the accident but he was also 
a t  the time acting as the agent of Dolly Barham who was made a 
party defendant. 

The personal representative of Calvin W. Barham filed answer 
in which she alleged on information and belief that  her husband 
was not the driver of the Ford involved in the wreck; but as a con- 
ditional and further defense, she alleged if he were shown to be the 
driver, tha t  the three occupants of the car-the plaintiff, the de- 
fendant's intestate, and Dolly Barham-were under the influence 
of intoxicants to the extent that  all were guilty of negligence, and 
the plaintiff especially so, because she voluntarily continued to be a 
passenger in a vehicle being operated by a drunken driver; that  
plaintiff and the driver were engaged in a fight, which caused the 
driver to lose control of the vehicle; :tnd because of her contributory 
negligence, the plaintiff should not be permitted to recover. 

The defendant Dolly Barham denied ownership of, or responsi- 
bility for, the operation of the vehicle, or that  the driver was his 
agent. 

After the pleadings were filed, the plaintiff adversely examined 
the defendant, Dolly Barham, concerning the operation of the ve- 
hicle prior to and a t  the time of the accident. At  the trial the plain- 
tiff testified and offered medical evidence of the nature and extent 
of her injuries which resulted in her permanent and total disability; 
tha t  prior to the accident she was 28 years of age, was in excellent 
health; that  as a result of the accident she is now practically help- 
less; tha t  her hospital and medical bills have already amounted to 
approximately 94,000.00. As a witness in her own behalf, she under- 
took to describe the acts and conduct of each of the occupants of the 
vehicle just before and a t  the time the vehicle left the road and 
wrecked. The court refused to admit the evidence on the ground i t  
involved her personal transactions ~ i t h  the deceased. 

The plaintiff offered a witness, Albert Lee .Jeans, who testified 
tha t  a short distance from the scene of thc accident, and just before 
i t  occurred, he saw a Ford which he knew belonged to Calvin W. 
Barham parked on the side of the road; that the time was after 
eleven o'clock a t  night; tha t  he stopped for the purpose of ascer- 
taining if the driver needed help. The door of the driver's side of 
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the vehicle was open. Calvin Barham and the plaintiff were stand- 
ing a few feet in the rear of the Ford. Calvin had a pistol in one 
hand and was trying to force the plaintiff back in the vehicle. The 
witness asked Calvin whether he was having car trouble. Calvin 
replied, "No, female trouble." The witness continued on in the di- 
rection of Fowler's Crossroads a t  a speed of 50-55 miles per hour 
when Calvin, with the plaintiff in the middle and Dolly Barham on 
the outside of the front seat, passed him. The witness saw the Ford 
and observed i t  until i t  was a t  or near Fowler's Crossroads inter- 
section where the wreck occurred. I n  his opinion the Ford was travel- 
ing 90 miles per hour. 

The plaintiff rested without introducing the adverse examina- 
tion of Dolly Barham. The court entered a judgment of involuntary 
nonsuit as to him. The plaintiff did not appeal. The court denied 
the motion to dismiss as to the defendant's intestate. The personal 
representative, over objection, read to the jury the entire adverse 
examination of Dolly Barham. At the time Dolly Barham was in 
court and available as a witness. Here quoted is a part of Dolly 
Barham's adverse examination : 

"She was slapping him in the face. She was jerking and pulling 
him. She was messing with him in the car and when she started 
slapping him in the face and pulling him, he didn't do anything. 
He just kept driving. That  wasn't too far before we got to where 
the wreck happened. That  course of conduct on her part kept 
up until just before he got to the Crossroads before he had the 
wreck. She kept up that  conduct. Just before we got to the 
Crossroads. It is not over two hundred feet to the Fowler's 
Crossroads from the point where I say where Calvin had not 
slowed down, and I said, slow down, horse; and he said, I take 
care of you, Uncle Dolly. At that  time she was fighting a t  him 
with her hands. She was high, she wasn't drunk. She was trying to  
get hold of the keys or something. . . . Whatever she was do- 
ing to him, she was doing it  right up to the moment he lost con- 
trol of the car, before we had the wreck. Fighting with the 
hands, grabbing him, jerking him, slapping him in the face and 
jerking a t  the keys." 

The defendant called as witnesses a daughter and a son, children 
of the administratrix and her intestate. These witnesses testified at 
great length and in much detail as to the intimate relationship ex- 
isting between the plaintiff and the intestate prior to the accident. 
Defense counsel asked the daughter this question: "You know the 
plaintiff in this action - Marion Pearce, do you?" Answer: "Yes, 
sir, I knew of her, I didn't know her until . . . just knew her 
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since she started going with my father." Plaintiff's motion to strike 
was denied. Question: "Do you know svhere Marion Pearce spent 
the week before the accident?" She was permitted to answer: "Yes, 
down a t  my father's." The son, also as a defendant's witness, was 
asked this question: "On the week previous to the date of the acci- 
dent . . . who, if anyone, was living there . . . besides your- 
self and your father, Calvin W. Barham?" Answer: "Airs. Pearce." 
Motion to strike denied. The son testified that  he, his father, and the 
plaintiff spent the night prior to the accident in his father's home. 
Over objection, the son was permitted to say that  the plaintiff slept 
with his father. The foregoing and much other evidence of like im- 
port was offered by the defendants and admitted over plaintiff's ob- 
jection. 

After the defendant had rested, the plaintiff returned to the stand 
and sought to testify that  she did not interfere with Calvin TV. 
Barham's operation of the vehicle before the accident. The defend- 
a n t  objected upon the ground that  she was incompetent because of 
the  dead man statute. The court sustained the defendant's objec- 
tion. "The plaintiff excepts to the sustaining of the objection and to 
the court's ruling tha t  the plaintiff could not testify as to what took 
place in the car immediately before the wreck, even after the de- 
fendant offered the adverse examination of Dolly Barham." 

Plaintiff's counsel asked the plaintiff this question: "R!trs. Pearce, 
how often, if a t  all, did you strike C a l ~ i n  Barham in the car on the 
evening of February 19, 1964?" "Plaintiff excepts to the sustaining 
of the objection and to the court's refusal to allow the plaintiff to 
testify as to her relationship to the accident." 

It developed during the hearing tha t  Dolly Barham has a civil 
action pending against the personal representative of Calvin W. 
Barham to recover for the injuries which he received in the same 
accident. 

The court submitted issues of negligence, contributory negli- 
gence, and damages. The jury answered, finding the defendant's in- 
testate was guilty of negligence and the plaintiff was guilty of con- 
tributory negligence. From the judgment dismissing the action, the 
plaintiff appealed. 

Everett, Creech & Hicks b y  Robinson 0. Everett for plaintifl np- 
pellant. 

Dupree, Weaver, Horton, Cockman R. Alvis b y  F. T. Dupree, 
Jr., Jerry S. Alvis for defendant appellees. 

HIGGINS, J. Three issues were raised by the pleadings: (1) 
Did the plaintiff suffer injury and damage as a result of the defend- 
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ant's negligence? (2) Did the plaintiff, by her own negligence, con- 
tribute to her injury? (3) What damage, if any, is the plaintiff en- 
titled to recover? Only evidence which had bearing on these issues 
and tended to aid the jury in finding the proper answers to them 
should have been admitted a t  the trial. Rules of evidence furnish 
the guidelines by which the presiding judge shall determine what 
shall be admitted to the jury for its consideration in finding the an- 
swers to the issues. Gurganus v. Trust Co., 246 N.C. 655, 100 S.E. 
2d 81; DeBruhl v. Highway Commission, 245 N.C. 139, 95 S.E. 2d 
553. 

The law recognizes that  evidence, when of slight value, may be 
excluded because the sum total of its effect is likely to be harmful. 
Stansbury states the rule: "Even relcvant evidence may, however, 
be subject to exclusion where its probative force is comparatively 
weak and the likelihood of its playing upon the passions and prej- 
udices of the jury is great." N. C. Evidence, 2d Ed., 5 80, p. 175. 
"There is a fundamental postulate of evidence that  circumstances 
which are irrelevant to the existence or nonexistence of the dis- 
puted facts are not admissible . . . The details of bad and ques- 
tionable conduct . . . were paraded before the jury . . . The 
result seems to have carried the jury too far from the critical ques- 
tion involved; that  is! the fair and just compensation for the pe- 
cuniary injuries resulting from death." Sanders v. George, 258 N.C. 
776, 129 S.E. 2d 480; Electric Co. v. Dennis, 259 N.C. 354, 130 S.E. 
2d 547; Godfrey v. Power Co., 190 N.C. 24, 128 S.E. 485. 

The court, over objection, permitttld the defendant to introduce 
evidence of the son and daughter which paramounted issues not 
raised by the pleadings. The harmful effect is obvious. The rele- 
vant facts in this case are those which bear on the intestate's negli- 
gence, the plaintiff's contributory negligence, and the plaintiff's 
damages. 

By introducing evidence tending to show the intestate forced 
the plaintiff to re-enter the Ford just before the accident, the de- 
fendant contends that  evidence of prior associations and relation- 
ships became admissible as tending to show the plaintiff was not a 
captive a t  the time of the accident. The weakness in the argument 
is two-fold: (1) There is no allegation and no issue raised that  the 
plaintiff was other than a passenger. (2) Prior conduct disassoci- 
ated from the operation of the vehicle was not the test by which to 
determine negligence or contributory negligence in causing the 
wreck, The plaintiff was married and living with her husband. The 
intestate and his personal representative were separated. The evi- 
dence tended to permit the jury to try the parties rather than the 
issues raised by the pleadings. 



N.C.] SPRING TERM, 1966. 713 

Conceding the defendant was within her rights in cross-examin- 
ing the plaintiff with respect to  her relationships with the intestate 
on the ground that  i t  tended to impeach her testimony as a TI-itness, 
nevertheless these were collateral matters, and her answers were 
conclusive. "Ordinarily the answer of a witness on cross-examination 
concerning collateral matters for purposes of iinpeachment is con- 
clusive and may not be contradicted by other evidence." I n  Re  
Gumbell, 244 N.C. 149, 93 S.E. 2d 66; State v. Roberson, 215 N.C. 
784, 3 S.E. 2d 277. 

The defendant may not contend the evidence of the son and 
daughter was admissible to contradict the plaintiff on the collateral 
subject of prior relationships of the parties. The only defense to an  
action for damages resulting from actionable negligence is the con- 
tributory negligence of the injured party vihich x a s  a participating 
cause of the accident and the resulting injury. 

The plaintiff's counsel contends the court co~nmitted error in per- 
mitting the defendant to read to the jury the adverse examination 
of Dolly Barham taken by the plaintiff when she was attempting 
to  find out whether the intestate was Dolly Barham's agent a t  the 
time of the accident. The grounds of the objection are: (1) Dolly 
Barhain was no longer a party. ( 2 )  The remaining defendant was 
not present and did not participate in the adverse examination. (3) 
The plaintiff did not offer any part of the examination. (4) Dolly 
Barhain a t  the time was present in court and available as  a witness. 

Conceding, without deciding, the defendant, under the circum- 
stances, had the right to use the adverse examination, thereby pre- 
senting to the jury Dolly's version as to the fight going on between 
the plaintiff and the driver, and her efforts to get the keys from the 
switch of the speeding automobile, by so doing, she opened the 
door, giving the plaintiff the right to present her version of the epi- 
sode to the jury. Having read the adverse examination to the jury, 
the defendant is estopped to deny its admissibility. "The law tha t  
an interested survivor to a personal transaction or comnlunication 
cannot testify with respect thereto against the dead man's estate 
is intended as a shield to protect against fraudulent and unfounded 
claims. It is not intended as a sword with which the estate may at-  
tack the survivor . . . I n  offering the evidence of Howard Cars- 
well and objecting to the evidence of Dennis Greene, the plaintiff 
sought to pick up the shield after having first used the sword. This 
the law does not permit." Carszcell v. Greene, 253 N.C. 266, 116 S.E. 
2d 801. The deceased's personal representative testified. She offered 
the adverse examination of Dolly Barham as to the acts and con- 
duct both of the deceased and of the plaintiff up to and including 
the accident. The defendant opened the door to the extent the plain- 
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tiff was entitled to be heard and to give her version of the transac- 
tion described by Dolly Barham. G.S. 8-51; McCurdy v. Ashley, 
259 N.C. 619, 131 S.E. 2d 321; Hayes v. Ricard, 244 N.C. 313, 93 
S.E. 2d 540; Batten v. Aycoclc, 224 N.C. 225, 29 S.E. 2d 739; Sum- 
ner v. Candler, 92 N.C. 634. "There is nothing inequitable in re- 
quiring that  the opposing testimony to that  given in evidence by 
the other side should be limited to the same transaction or communi- 
cation." Walston v. Coppersmith, 197 N.C. 407, 149 S.E. 381. 

Because of the errors here discussed, we conclude the plaintiff 
should have a 

New trial. 

MOORE, J., not sitting. 

COLWELL ELECTRIC COMPANY V. KALE-BSRNWELL REALTY & 
CONSTRUCTION CO. 

(Filed 6 July, 1966.) 

1. Trusts  § 13- 
Where the grantee in a deed promises, a t  or before acquiring legal title, 

to hold it for the benefit of a third person, or declares that he mill hold 
the land in trust for such third person, a valid express trust is created, 
even though the deed contains no provision with reference to any right 
of such third person. 

8. Trusts  §$ 17, 18- 

A resulting or a constructive trust may be established by parol evidence 
which is clear, strong and convincing. 

3. Trusts  § 14- 
If the acts, declarations and assurances of the grantee or the bene 

ficinry in a deed of trust, a t  or before the transfer of a legal or beneficial 
title to him, are such as  to lead a third party reasonably to believe that 
the contemplated conveyance will be drafted so as to confer upon him an 
interest superior to that of the grantee or the cestui, and if such third 
person parts with a thing of value or otherwise sustains a legal detriment, 
a conrt of equity will declare a constructire trust for the benefit of such 
third person. 

A constructive trust rises by operation of law when the grantee in a 
deed or the ctstui in a deed of trust obtains title or priority of lien in vio- 
latiou of some duty, express or implied, owed to the one who is equitably 
entitled, and such trust will be declared regardless of the intent of the 
parties or the absence of actual fraud. 
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5. Registration § & 

Recital in a deed of trust that i t  should constitute a lien junior to the 
lien of a deed of trnst to another ptmon, without sufficiently identifying 
the deecl of trust to such third person, cannot orerride priority of regis- 
tration. 

Where the grantor of lots agrees that the purchase money deed of trust 
should be junior to a deed of trust to a barlli lending money for the con- 
struction of houses on the lots, with lmo~vledge that the construction loan 
could not be obtained unless the lender was given a first lien, and the 
deecl and the deeds of trnst are delivered to the office of the registrar of 
deeds with direction that they he recorded so as to effectuate the agree- 
ment, but through inadvertence the ~~nrcliase money deed of trust is re- 
corded yrior to the deed of trust for the construction loan, equity will 
declare a constructive trust so as to g iw priority to the deed of trust 
securing the construction loan. 

7. Same;  Receivers 5 1 2 -  

Where the receiver has sold land of the debtor free from lien so that 
the liens attach to the proceeds of the sale in the receirer's hands, the re- 
ceiver muqt give priority of payment to the holder of the lien h a ~ i n g  
priority by reason of a constructire trust declared by equib to accomplish 
the ends of justice, notwithstanding such lien was recorded subsequent to 
the registration of another deed of trust on the same property. 

JIOORE, J., not sitting. 

APPEAL by claimants, Carl A. Wicker and wife, Vera Wicker, 
from Johnson, J., November 1965 Civil Session of ALAMANCE. 

This is an action for the appointment of a receiver for the de- 
fendant on the ground of insolvency. A receiver was so appointed. 
Among the assets conling into the hands of the receiver were five 
lots upon each of which the defendant had commenced and par- 
tially completed the construction of a dwelling house. At the time 
of the appointment of the receiver, there was recorded in the office 
of the Register of Deeds of Alamance County, as to each such lot, 
a deed of trust, executed by the defendant, conveying the lot to a 
trustee to secure the payment of a note, made by the defendant and 
payable to Carl A. Wicker and Vera Wicker, his wife. There was 
also then recorded there, as to each of these lots, a deed of trust 
conveying it  to a trustee to secure the payment of a note, made by 
the defendant and payable to the North Carolina National Bank. 

The Wickers and the Bank filed thcir respective clain~s with the 
receiver, each claiming the first lien on each of the respective lots 
and the uncompleted building thereon. The properties were sold by 
the receiver free of all liens and the claims, as to liens, were trans- 
ferred to the proceeds of the receiver's sales. These are not sufficient, 
in the case of any of the lots, to pay both claims in full. As to each 
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lot the receiver, in his report to the court, allowed priority to the 
claim of the Bank over the claim of the Wickers, who filed excep- 
tions to the report. 

By consent, the exceptions were heard by the judge, sitting with- 
out a jury. The exceptions of the Wickers were overruled, thus af- 
firming the determination by the receiver that  the deed of trust 
given to secure the Bank is entitled to priority over that  given to 
secure the claim of the Wickers. From the judgment so entered, the 
Wickers now appeal to  this Court. Upon this appeal the sole ques- 
tion is whether the claim of the Bank or the claim of the Wickers 
is entitled to priority in the proceeds of the receiver's sales. The 
facts are the same as to each of the five lots. Neither the plaintiff, 
the defendant, the receiver nor any other claimant participated in 
the appeal to this Court. 

The following is a summary of the material facts found by the 
trial judge and recited in his judgment, the numbering and order of 
the findings being rearranged by us: 

(a)  Carl A. Wicker and wife, Vera Wicker, originally owned 
the lots and sold and conveyed them to the defendant by war- 
ranty deeds. As to each lot, 20% of the purchase price was paid 
in cash to the Wickers and a note for the balance was made to 
them, this being secured by a deed of trust to W. L. Shoffner, 
trustee. 

(b)  Each deed of trust so made to Shoffner by the defend- 
ant provided : 

"This is a junior lien in favor of a Deed of Trust to E.  
H.  Foley, Trustee for North Carolina Kational Bank of Bur- 
lington, North Carolina." 

(c) The same attorney prepared the deeds from the Wick- 
ers to the defendant, the notes of the defendant to  the Wickers, 
the deeds of trust securing them and the notes of the defendant 
to the Bank and the deeds of trust securing it. All of the papers 
were executed contemporaneously. 

(d) Prior to the preparation of these instruments, and a t  
the time of the deliveries thereof, the Wickers knew that each 
deed of trust securing them was to be subordinated to a deed of 
trust to secure the Bank, which v a s  to make a construction loan 
to the defendant for the construction of a house upon the lot so 
conveyed to the defendant by the Wickers. The Wickers were 
advised by the defendant that  the only means of obtaining from 
the Bank funds for such construction was for the defendant to  
give the Bank a first lien upon the property; that  is, a lien prior 
to the lien of the deed of trust to secure the payment to the 
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Wickers of the balance of the purchase price of the lot. With 
that understanding, the Wickers executed their deed to each lot 
to the defendant and received each note and deed of trust from 
the defendant. 

(e) The Bank entered into a binding agreement with the 
defendant to lend to it  money to be used in the construction of 
improvements upon the land conveyed to the defendant by the 
Wickers. The money was to be advanced by the Bank in in- 
stallments as each building progressed and reached certain spe- 
cified stages. As to each house, the repayment of such loan was 
to be secured by a first deed of trust upon such house and lot. 

( f )  The arrangement between the Bank and the defendant 
was a bona fide agreement to secure the repayment of advances 
by the Bank which were to be used by the defendant in the 
construction of houses upon the specific properties described 
therein; the Bank did, in fact, make bona fide advances with 
respect to each lot here involved and the defendant executed 
and delivered the notes and deeds of trust under which the 
Bank claims. 

(g) There was no understanding, agreement or contract 
of any kind, a t  any time, between the Bank and the defendant, 
or between the Bank and the Wickers, or any other claimant, 
that the Bank would see to the application by the defendant 
of any funds advanced to it  by the Bank. 

(h) After the execution of all of the papers, the attorney 
who prepared them carried all of the deeds and the deeds of 
trust to the office of the Register of Deeds and handed them to 
the clerk of such office simultaneously, giving such clerk, as to  
each lot, instructions to record the deed first, the deed of trust 
securing the Bank second, and the deed of trust securing the 
Wickers third. 

(i) Contrary to the instructions of the attorney and con- 
trary to the understanding of the respective parties, the per- 
sonnel of the office of the Register of Deeds, by error, failed to 
register and record the instruments as so instructed but, as to 
each lot, recorded the deed first, the deed of trust securing the 
Wickers second, and the deed of trust securing the Bank third. 
The recorded instruments and the records of the Register of 
Deeds' office show that the deed of trust securing the Wickers 
was filed for registration five minutes prior to the deed of trust 
securing the Bank. 

Upon the foregoing findings, the trial judge concluded, as a mat- 
ter of law, that  as to each lot the deed of trust securing the Bank 
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constituted a valid lien superior to the lien of the deed of trust se- 
curing the Wickers and, consequently, the claim of the Bank was 
entitled to payment in full out of the proceeds of the sale of the lots 
by the receiver in preference to any payment upon the claim of the 
Wickers. 

The evidence offered by the Wickers tends to show that these 
transactions were all closed a t  a conference in the office of the at- 
torney who drafted the documents, which conference was attended 
by Mr. Wicker who then received the down payment made by the 
defendant for the lots. At that  time it  was explained to Mr. Wicker 
that  he would receive a second deed of trust upon each lot to se- 
cure the balance of the purchase price of such lot. The defendant 
explained to Mr. Wicker that  the only way it  could handle the prop- 
erty was for the Wickers to take, as security for the balance due 
them, a second deed of trust; otherwise the defendant could not get 
from the Bank the loan needed for its construction projects. Since 
the instruments were recorded, Mr. Wicker has retained in his pos- 
session the deeds of trust under which he and Mrs. Wicker now 
claim. 

The Bank offered evidence tending to show that  this method of 
handling the entire transaction was explained to Mr. Wicker by the 
attorney who drafted the several instruments. This attorney testi- 
fied that  he took the several instruments to the office of the Register 
of Deeds for registration and delivered them to that  office with in- 
structions, as found by the court, concerning the order in which they 
were to  be placed upon the record. While he does not expressly so 
state, the inference from his testimony is that  all of the documents 
were physically delivered to the office of the Register of Deeds a t  
the same time. This attorney did not supervise or have responsibility 
for supervising the disbursements of funds advanced by the Bank 
to the defendant. 

I n  rebuttal, Mr. Wicker testified that Mr. Kale, an officer of the 
defendant, in negotiating these transactions, stated to Mr. Wicker 
that the defendant would use the money advanced by the Bank to 
build a house upon each lot which would be of greater value than 
the amount of the loan by the Bank. The court, upon objection to 
this testimony by the Bank, ruled that  i t  would be admissible only 
with reference to  the substance of the claim of the Wickers against 
the defendant and not with reference to the question of priority as 
between the claim of the Wickers and the claim of the Bank. Kale 
did not tell Mr. Wicker which bank would make the loan to  the 
defendant or what the amount thereof would be. 
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bV. I Z .  Dalton, Jr., for  claimant appellants. 
IY. Clary Holt  and Sanders & Holt for  North Carolina Sat ional  

Bank, appellee. 

LAKE, J. When the grantee in a deed, conveying the legal title 
to land, promises, a t  or before so acquiring the legal title, to hold i t  
for the benefit of a third person, or declares tha t  he will hold the 
land in trust for such third person, a valid, express trust is thereby 
created though the deed contains no provision with reference to any 
right of such third person. Avery v. Stewart, 136 N.C. 426, 48 S.E. 
775; Xykes v. Boone, 132 N.C. 199, 43 S.E. 645. Such trust may be 
established by parol evidence which is clear, strong and convincing. 

Though there is no such express promise or declaration, if the 
acts, declarations and assurances of the grantee, a t  or before the 
transfer of the legal title to him, are such as to lead a third party 
reasonably to believe tha t  the contemplated conveyance will be 
drafted so as to confer upon him a beneficial interest in the prop- 
erty superior to that  of the grantee and those actually named in 
the conveyance as beneficiaries thereof, and if such third person, 
in reliance upon this representation, parts with a thing of value or 
otherwise sustains a legal detriment, a court of equity will fasten 
upon the legal title so conveyed a constructive trust for the benefit 
of such third person. "A constructive trust * * * is a trust by 
operation of law which arises contrary to intention and in invitum, 
against one who * * * in any way against equity and good con- 
science, either has obtained or holds the legal right to property which 
he ought not, in equity and good conscience, hold and enjoy." 54 
Am. Jur. ,  Trusts, § 218. I n  order for a constructive trust to arise it 
is not necessary that  fraud be shown. Speight v. Trust Co., 209 N.C. 
563, 183 S.E. 734. It is sufficient that  legal title has been obtained 
in violation, express or implied, of some duty owed to the one who 
is equitably entitled. Bryant v. Bryant, 193 K.C. 372, 137 S.E. 188. 
"A constructive trust arises where a person holding title to property 
is subject to an equitable duty to convey i t  to another on the ground 
tha t  he ~ ~ o u l d  be unjustly enriched if he were permitted to retain 
it." Lee, North Carolina Law of Trusts, § l l a .  Of necessity, the 
circumstances out of which such constructive trust arises may be 
shown by parol evidence. 

Here, the evidence, including tha t  of Mr. Wicker, himself, and 
of Rlr. Shoffner, the trustee in the deed of trust securing the note 
to the TTTickers, is abundantly sufficient to support each finding of 
fact by the trial court and to show tha t  the claim of the Wickers 
and the claim of the Bank arise out of a unified plan for the acqui- 
sition and development of the Wicker properties by the defendant 



720 I N  T H E  SUPREME COURT. [267 

with the financial assistance of the Bank. The deeds from the Wick- 
ers to the defendant, the notes by the defendant to the Wickers, the 
deeds of trust from the defendant to Shoffner, trustee for the Wick- 
ers, and the deeds of trust from the defendant to Foley, trustee for 
the Bank, were all contemporaneously prepared by the same drafts- 
man. After all the documents were executed, the deeds and deeds of 
trust were all taken by him to the office of the Register of Deeds 
for registration there. I t  was clearly understood and agreed that  
without construction loans from the Bank to the defendant, the 
defendant could not and would not purchase the Wicker lots for the 
agreed price. It was further clearly understood and agreed by the 
Wickers and Shoffner, trustee, prior to the conveyance of the legal 
title to the properties to Shoffner, trustee, that  the legal title to the 
land would be conveyed to Shoffner as security for the Wicker notes, 
but that  the beneficial interest of the Wickers in the land would be 
subordinate to the beneficial interest of the Bank. Language mas 
inserted in the deed of trust to Shoffner, trustee, which was intended 
to accomplish this purpose. This provision did not sufficiently iden- 
tify the deed of trust to Foley, trustee for the Bank, to comply with 
the requirements of Hardy v. Fryer, 194 N.C. 420, 139 S.E. 833, the 
amount of the encumbrance held by the Bank and intended to be 
given priority not being stated. However, this statement in the deed 
of trust, under which the Wickers claim, is further evidence of the 
intent and understanding of the parties a t  and prior to its execution. 

For the purpose of carrying out the contemplated program, in- 
cluding the establishment of a prior lien upon the property in favor 
of the Bank, Shoffner, the draftsman of the instruments, carried 
them all to the office of the Register of Deeds together and delivered 
them to a clerk in that office. Contrary to his instructions to such 
clerk, the deed of trust to Shoffner, trustee, for each lot was marked 
by the clerk as having been filed for registration before the deed of 
trust upon such lot to Foley, trustee for the Bank. If, as is clearly 
not the case, Shoffner had, with intent to defraud the Bank and to 
violate the clear agreement and understanding of all the parties, 
actually filed the deed of trust to him ahead of the deed of trust to 
Foley and, in drafting the instrument to him, had omitted any ref- 
erence to the deed of trust securing the Bank, equity would fasten a 
constructive trust, in favor of the Rank, upon these properties, 
which trust would prevail over any right of Shoffner and the Wick- 
ers. The fact that  the reversal in the order of filing of the papers 
was the result of inadvertence rather than fraud does not prevent 
the claim of priority for the Wicker note from being directly con- 
trary to the understanding of the parties and contrary to good con- 
science. Equity will, therefore, raise a constructive trust in favor of 
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the Bank "to satisfy the demands of justice." 54 Am. Jur., Trusts, 
3 218. 

This is not a situation in which one acquires legal title to prop- 
erty upon which there is an existing but unrecorded encumbrance 
which is simply noted in the recorded, subsequent conveyance. See: 
Bourne v. Lay & Co., 264 N.C. 33, 140 S.E. 2d 769; Lawson v. Key, 
199 N.C. 664, 155 S.E. 570; Story v. Slade, 199 N.C. 596, 155 S E .  
256. It is not merely a matter of notice of the deed of truht under 
which the Bank claiins. Here we have contenlporaneously executed 
papers, parts of a unified plan, an agreement tha t  the one deed of 
trust is to have priority over the otllcr, and a bona fide but unsuc- 
cessful effort to record both documents so as to accon~plish tha t  pur- 
pose. 

Although i t  is not shown in the record tha t  ilIrs. Wicker was 
present a t  the time the various papers mere executed and delivered 
to Shoffner for registration, or that she had actual knowledge of 
the agreement that  the Bank's claim was to have priority of lien, she 
is now claiming the benefit of the notes and deeds of trust given to 
her husband a t  the conference a t  which these documents were all 
signed and the relative position of the liens was explained. While 
a husband, as such, is not the agent of his wife, here the husband was 
handling the transaction, including the delivery of the deed signed 
by her as one of the grantors. She cannot claim the benefits of the 
notes received by him as her agent in this transaction and disavow 
his agency with reference to the agreement as to priority of the 
liens, without which the transaction would not have been consum- 
mated. Dobias v. White, 240 N.C. 680, 83 S.E. 2d 785; Tomlins v. 
Cranford, 227 K.C. 323, 42 S.E. 2d 100. 

I t  is not necessary to consider the question of whether the record 
shows such a rnistake in drafting the deed of trust  to  Shoffner, 
trustee, as to justify an order reforming i t  so as to include a more 
perfect description of the deed of trust  securing the Bank. Nor is it 
necessary to  determine the right of the Bank to have the record 
in the office of the Register of Deeds corrected with reference to the 
time of the filing of the respective deeds of trust  for registration. 
The land has been sold and conveyed by the receiver and neither 
of these matters affects the title of the purchaser from him. The 
sole question before us relates to the order of distribution of the pro- 
ceeds now in the hands of the receiver. The judgment of the superior 
court is in accordance with the principles of equity above stated. 
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We have examined each of the assignments of error and find no 
reason therein to disturb the judgment. 

Affirmed. 

MOORE, J., not sitting. 

BRENDA ATWOOD, A MINOR, BY HER NEXT FRIEND JAMES Sf. HAYES, JR., 
v. RONNIE SCOTT HOLLhVD. 

(Filed 6 July, 1966.) 

1. Automobiles § 49- 
A gratuitous passenger in a n  automobile is required to use that care 

for his own safety that a reasonably prudent person would employ under 
same or similar circumstances. 

2. Negligence 8 26- 
A defendant has the burden of proof on the issue of contributory neg- 

ligence, and therefore compulsory nonsuit upon the ground of contributory 
negligence should be allowed only when plaintiff's evidence, considered 
and taken in the light most favorable to him, together with inferences 
favorable to him which may be reasonably drawn therefrom, so clearly 
establishes this defense that no other conclusion can reasonably be drawn. 

3. Automobiles 49- Evidence held t o  show contributory negligence 
a s  mat te r  of l aw o n  p a r t  of passenger i n  continuing t o  r ide with in- 
toxicated driver i n  two-seated sports ca r  with four  occupants. 

Plaintiff's evidence tending to show that plaintiff, with lmowledge that 
defendant had consumed a large quantity of beer, rode as  a passenger in 
defendant's two-seated sports car with defendant driver and two other 
passengers, and continued to ride therein from 11:30 p.m. until the colli- 
sion occurred a t  about 1:00 a.m. when defendant, traveling a t  an unlaw- 
ful and dangerously high speed, lost control of the vehicle, and that the 
car was being driven in a municipality so that the car made frequent 
stops at  which plaintiff could h a w  alighted, etc., even though defendant 
drove satisfactorily until shortly before the accident when he got mad 
with plaintiff and pressed the accelerator to the floorboard on the way to 
take plaintifl' home, held sufficient to establish plaintiff's contributory neg- 
ligence as a matter of lam in continuing to ride in the vehicle when she 
knew defendant's ability to control and operate his automobile was im- 
paired because of the quantity of beer he had consumed and the cram-ded 
condition of the vehicle, the impairment of ability to control the vehicle 
being a proximate cause of the accident and the resulting injury. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Lupton, J.! 11 October 1965 Civil Ses- 
sion of FORSYTH. 
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Civil action by Brenda Atwood, a minor appearing by her next 
friend, and a passenger in an automobile owned and driven by de- 
fendant, to recover actual damages for personal injuries and punitive 
damages, allegedly caused by the actionable negligence of defendant 
in the operation of his automobile. The cornplaint alleges defendant 
was negligcnt, in that  lie operated his automobile recklessly in vio- 
lation of G.S. 20-140(a) and (b ) ,  a t  a speed greater than was rea- 
sonable in violation of G.S. 20-141(a), a t  a speed in excess of 35 
miles an hour in violation of G.S. 20-141 (b ) ,  in that  he failed to de- 
creaw the speed of his automobile upon approaching a curve and 
hill crest, in violation of G.S. 20-141 (c) ,  in failing to keep his auto- 
mobile under control, to maintain a proper lookout, and to drive 
upon the right half of the highway, in violation of G.S. 20-146. 

Defendant in his answer admitted as true allegations in the 
amended complaint that Brenda Atwood was a female 17 years of 
age a t  the time she was injured, that North Liberty Street was a two- 
lane street running in a north-south direction, acconimodating traf- 
fic in both directions, from curb to curb was 42 feet wide, its sur- 
face was black asphalt and dry, the weather was clear and it  was 
dark, and denied that he was negligent in the operation of his auto- 
mobile a t  the time Brenda ,4twood was injured. Defendant in his 
further answer and defense pleads conditionally contributory neg- 
ligence on the part of Brenda Atmood in getting into his small sports 
automobile which had a low roof and bucket seats and was de- 
signed to seat two people only, when two passengers and the driver 
were already in it, which overcrowding in defendant's automobile 
she knew created an inherent and dangerous condition interfering 
with defendant's operation of his automobile; and when she knew 
that  defendant had been drinking intoxicating beverages to  the ex- 
tent that  the alcoholic beverages affected his operation of his auto- 
mobile; and that she continued to ride in his automobile while i t  
traveled many miles in the city of Winston-Salem, stopping a t  many 
places, which gave her ample opportunity to leave his automobile, 
but she failed to  do so; and these acts of negligence on her part con- 
curred with negligence on his part in proximately causing the wreck- 
ing of his automobile and her injuries. 

From a judgment of compulsory nonsuit and a dismissal of the 
action entered a t  the close of plaintiff's evidence, plaintiff appeals. 

Hatfield & Allman by Roy G. Hall, Jr., for plaintiff appellant. 
Deal, Hutchins and Minor by John df. Minor and Richard Tyn- 

dull for defendant appellee. 
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PARKER, C.J. Plaintiff assigns as error the entry of the judg- 
ment of compulsory nonsuit and a dismissal of the action entered 
a t  the close of plaintiff's evidence. 

Defendant states in his brief: "Assume sufficient evidence of 
negligence to  go to the jury. What was the evidence as to contribu- 
tory negligence?" 

Brenda Atwood testified in her behalf in substance, except when 
quoted, as follows: On 9 February 1964 she was 17 years old. About 
9 p.m. on Saturday, 9 February 1964, defendant driving his auto- 
mobile with a man in it  came to where she was living a t  106 North 
Sunset Drive in the city of Winston-Salem, and she left with him 
in his automobile to join some friends a t  The Gaslight, where they 
sell tap beer and pizzas and have a jukebox and dance. The Gaslight 
is on Fourth Street in Winston-Salem right across from Sears. When 
they arrived a t  The Gaslight, she, defendant, and the man with de- 
fendant went inside where defendant had a table reserved, and the 
three of them took a seat a t  the reserved table. Mary and Nancy 
Hall, friends of theirs, were seated tit a table next to their table. 
She ordered and drank a small Budweiser beer in a can, and de- 
fendant ordered and drank a yard-long beer in a big, long glass. A 
yard-long beer in a glass is equal to three 12-ounce cans of beer. 
They danced. She ordered and drank another small Budweiser beer, 
and did not drink any more after that. Defendant drank three or 
four more yard-long beers. The man who came to her house with de- 
fendant and had been a t  their table left. Christine Young and a man 
with her joined them a t  their table. Christine Young and the man 
with her were drinking whisky, and Christine Young was drunk. 
Between 11:OO and 11:30 p.m. she and Christine Young left The 
Gaslight in defendant's automobile, with defendant driving. Defend- 
ant drove his automobile to Mary Hall's place on Academy Street. 
Mary Hall had company, and they did not go in. Defendant's driv- 
ing from The Gaslight to Mary Hall's place "was fine, his driving 
was all right." Bennie Benfield got in defendant's auton~obile with 
them on Academy Street, which made four people in the automobile. 
Defendant then drove his automobile to Fourteenth Street, where 
defendant and Benfield got out, went upstairs in a house, and got 
two pints of whisky. Defendant's driving from Academy Street to 
Fourteenth Street was all right. Defendant drove from Fourteenth 
Street to Liberty Street, and went up it  towards the airport. She 
told defendant she wanted to go home, because they were getting 
ready to open the bottles of whisky. -At that  time they were on Lib- 
erty Street a t  Lowe's Hardware. Defendant stopped his automobile 
there to turn around. Defendant got mad, accused her of having a 



N.C.] SPRING T E R M ,  1966. 725 

late date a t  her home, said he would take her home, mashed his gas 
pedal all the way to the floor, and "took off" back up Liberty Street. 
She told him to slow down, but he did not until he got almost to 
the curve on Liberty Street. Defendant went into the curve sliding, 
and a t  tha t  time "he was going about 75 or 80, I guess." When de- 
fendant started sliding on the right side of the street, she saw the 
headlights of an approaching automobile, which was right in front 
of The Ponderosa Pine. Then defendant cut back across the road, 
and his automobile hit a pole. She was knocked unconscious. De- 
fendant's driving was a t  a normal rate of speed and fine before he 
got mad and pushed his gas pedal to the floor. During the trial i t  
was stipulated that  the speed limit a t  the time and place of the 
wreck was 35 miles an  hour. 

Defendant was driving his Chevrolet Corvette. Brenda Attvood 
testified on cross-examination: "It is a small two-seated sports car. 
In  that  car there are t ~ v o  bucket seats, one for the driver and one 
for a passenger, and in between those two seats you have a hump 
built up on the floor, a console. . . . During the course of that 
ride all over the city of Winston-Salem on that  night, the four of 
us were in tha t  car all the time together. Christine Young was real 
drunk; she wasn't flopping over on me; she was leaning against the 
door; she did not fall over on me. . . . After dcfense counsel 
asked me those questions on tha t  prior examination, my attorney 
Mr. Hall, who is associated with RIr. Hatfield and Mr. Allman, asked 
me questions. Mr. Hall asked me if Ronnie Holland appeared to be 
intoxicated when Christine and Holland and I left The Gaslight in 
his Corvette, and I said yes, tha t  when we danced he'd step on my 
toes and, you know, would fall against me;  tha t  he was almost too 
tipsy to dance. Tha t  was my answer, and tha t  is correct. He  acted 
that  way while we were on the dance floor. It was a real small 
dance floor and a lots of couples. When we got outside he didn't 
stagger or anything. I am not saying, now, tha t  he was drunk in- 
side but was not drunk outside." She testified on recross-exarnina- 
tion: "I was sitting there squeezed in between Benfield on one side, 
on the passenger's side, and Ronnie Holland on the other side. I 
had my legs over to one side: I had them on the side Christine was 
sitting on, on my right leg. M y  legs and Christine's legs and Ben- 
field's leg< Tvere all in one compartment over there." 

W. I,. Brendle, a police officer in Winston-Salem, about 1:00 a.m. 
on Sunday, was called to the scene of an accident on Liberty Street. 
He  testified as a witness for plaintiff in substance, except mhcn 
quoted, as f o l l o ~ s :  At the scene of the accident he found a 1962 
Che~ro le t  Corvette had skidded into a light pole. He  determined 
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from his investigation that  defendant was the owner and driver of 
the vehicle and that  Bennie Benfield, Christine Young, and Brenda 
Atwood were passengers in his automobile. He  testified as follows: 
"That Corvette is a sports car, specifically designed as a sports car; 
i t  has just two seats to i t ;  the seats are bucket seats, each one de- 
signed for one person to sit in. The bucket seats in this Corvette are 
even lower than the bucket seats in the ordinary car; they are low 
down to the floor. When you sit in those bucket seats in the Corvette, 
your legs are almost sticking straight out in front of you; they sit  
low to the floor-board. This is a sports car, and it  is designed to be 
right down to the ground." At the City Hospital he talked to de- 
fendant, who was bleeding pretty badly about the mouth, and his 
legs or ankles were messed up so he could not walk. In  talking to 
defendant a t  the hospital, he could not tell what his condition was 
with reference to being intoxicated, though he could smell the odor 
of some type of alcohol on his breath. 

D. T .  Poplin, a policeman in the city of Winston-Salem, was 
working off duty a t  The Ponderosa Pine. This place closed about 
12:15 and he and the owner were inside. The owner said he would 
pay him a t  1:00 a.m. He was sitting on a stool inside The Ponderosa 
Pine facing Liberty Street, and he heard tires squeal on the street. 
He  looked out the window and observed a car going by the big 
window facing Liberty Street. When it  first came in view i t  was 
not completely sideways. Before it  went out of his view the head- 
lights were shining straight towards him. It was sliding sideways 
down the street. He heard the crash. When he heard the tires squeal, 
he looked and observed defendant's Corvette for a distance of a t  
least 160 to 175 feet. I n  his opinion the speed of the automobile when 
he observed it was about 60 or 65 miles an hour. He  was the first 
one to arrive a t  the scene of the accident. When he arrived Brenda 
Atwood and Christine Young were lying in the street. Defendant 
was squatting down on the street nearest the car, and Benfield was 
up sitting on the sidewalk. 

Plaintiff has plenary evidence that defendant was guilty of neg- 
ligence in the operation of his automobile proxin~ately resulting in 
serious injuries to Brenda Atwood. 

A gratuitous passenger in an automobile is required to use that  
care for his own safety that a reasonably prudent person would em- 
ploy under same or similar circumstances. Sanzuels u. Bowers, 232 
N.C. 149, 59 S.E. 2d 787. 

This is said in 8 Am. Jur.  2d, Automobiles and Highway Traffic, 
8 544: 
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"The failure of a guest to exercise ordinary care for his own 
safety may consist of his voluntarily riding in an overcrowded 
motor vehicle. I n  a few cases involving an  action brought by a 
guest against the driver or owner of a motor vehicle for injuries 
sustained in an accident proximately resulting from the over- 
crowded condition of the vehicle, i t  was held under the circum- 
stances that  the guest was guilty of contributory negligence as  
a matter of law in riding in such vehicle. Ordinarily, however, 
the question of the contributory negligence of the guest in such 
respects has bcen held to be one for the jury. I n  some cases, i t  
has been held tha t  the guest was not guilty of contributory neg- 
ligcnce in riding in a crowded motor ~ e h i c l e  under the circum- 
stances present." 

See also Annotations 104 A.L.R. 314, (a )  1 ; 44 A.L.R. 2d 248, § 3. 
I n  all actions to recover damages by reason of the negligence of 

the defendant, where contributory negligence is relied upon as a de- 
fense, it must be set up in the answer and defendant must assume 
the burden of proving his allegation of contributory ncgligence. G.S. 
1-139 and annotations thereon. Therefore, a motion for judgment of 
conlpulsory nonsuit upon the ground of contributory negligence 
should be allowed only when the plaintiff's evidence, considered 
alone and taken in the light most favorable to him, together with 
inferences favorable to him which may be reasonably drawn there- 
from, so clearly establishes the defense of contributory negligence 
tha t  no other conclusion can reasonably be drawn. Raper v. Byrurn, 
265 X.C. 269, 144 S.E. 2d 38, and authorities cited. 

Considering plaintiff's evidence alone according to the rule, i t  
clearly establishes these facts: Tha t  Brenda Atwood knew of her 
own knowledge tha t  defendant in The Gaslight drank a t  least four 
yard-long glasses of beer, which amounted to twelve 12-ounce cans 
of beer, and tha t  when she and defendant danced a t  The Gaslight, 
defendant stepped on her toes and would fall against her and was 
alnlost too tipsy to dance; tha t  she knew of her own knowledge that  
defendant's automobile was a Chevrolet Corvette, which is a sports 
car, designed for two persons to ride in, with two bucket seats, low 
down to the floor, each seat designed for one person to sit in, and 
when a person sits in a bucket seat, his legs are almost sticking 
straight out in front of him, and that bctween the two bucket scats 
there is a hump built up on tlic floor, a console; tha t  betveen 11:OO 
and 11:30 p.m. she, Christine Young, who was drunk, and defendant 
left The Gaslight nnd got in defendant's automobile; that  when dc- 
fendant left The Gaslight and walked to his automobile he did not 
stagger; that  defendant's driving from The Gaslight to Mary Hall's 
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place on Academy Street was all right; that  Bennie Benfield got in 
the defendant's auton~obile on Academy Street, which made four 
persons in defendant's automobile; that, she was sitting there squeezed 
in between Benfield on one side, on the passenger's side, and defend- 
ant  on the other side; that  she had her legs over to one side, she had 
them on the side Christine Young was sitting on, on her right leg, 
and that  her legs and Christine Young's legs and Benfield's legs were 
all in one compartn~ent; that  knowing defendant's automobile was 
overcrowded and that a short time before defendant was almost too 
tipsy to dance she voluntarily continued to remain in defendant's 
automobile with four people in i t  while defendant drove his auto- 
mobile many miles in the city of Winston-Salem; that  when de- 
fendant was driving on Liberty Street towards the airport she told 
defendant she wanted to go home, because defendant and Benfield 
were getting ready to open the two pints of whisky they got on 
Fourteenth Street; that defendant got mad, accused her of having a 
late date, stopped his automobile near Lowe's Hardware, turned 
around, mashed his gas pedal all the may to the floor and "took off" 
back up Liberty Street; that defendant about 1:00 a.m. went into 
a curve on Liberty Street going about 75 or 80 miles an hour ac- 
cording to her testimony, and according to Poplin's testimony about 
60 or 65 miles an hour, and his automobile started skidding, cut 
back across the street, and hit a light pole; that  defendant's auto- 
mobile was skidding sideways down the street; that  plaintiff received 
serious injuries proxin~ately resulting from the collision of defend- 
ant's automobile with the pole; and that  defendant's driving was 
normal during that night before he got mad and pushed his gas pedal 
to the floor. The unescapable conclusion to be drawn therefrom is 
that  the overcrowded condition of defendant's automobile and the 
condition of defendant resulting from the beer he had drunk im- 
paired his ability to control and operate his automobile, which was 
a proximate cause of his losing control of i t  and its skidding down 
the street sideways and crashing into the pole, and that under all of 
these circumstances plaintiff's voluntarily remaining in his automo- 
bile from 11:OO or 11:30 p.m. until the collision occurred about 
1:00 a.m. was a failure to use that  degree of care that  a reasonably 
prudent person would en~ploy under the same or similar circum- 
stances, and constituted negligence on plaintiff's part, which, con- 
curring with defendant's negligence, contributed as a proximate 
cause to her injuries. Our decision here is in line with our decisions 
in Bank v. Lindsey, 264 N.C. 585, 142 8.E. 2d 357; Davis v .  Rigsby, 
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261 N.C. 684, 136 S.E. 2d 33; Rice v. Rigsby, 261 N.C. 687, 136 S.E. 
2d 35; Tew v. Runnels, 249 N.C. 1, 105 S.E. 2d 108. 

The judgment of compulsory nonsuit is 
Affirmed. 

MOORE, J., not sitting. 

IN THE MATTER OF THE WILL OF BLANCHE C. BURTON, DECEASED. 

(Filed 6 July, 1966.) 

1. Wills § 25- 
A decree in a careat proceeding may be set aside upon the same 

grounds and under the same procedure as those applicable to judgments 
generally except insofar as otherwise provided by statute or precluded 
by the nature of the proceeding, and motion in the cause to set aside the 
caveat decree presents questions of fact for the determination of the 
judge and not issues of fact for the determination of a jury. 

2. Same- 
Beneficiaries under a later will who bare no interest in the estate ex- 

cept by 1-irtue of such will may more to set aside the verdict and judg- 
ment probating a prior will in solemn form, notwithstanding they were 
not parties to the caveat proceeding, and when the executor under the 
prior will. who is the husband of the beneficiary under that vill, is given 
notice and participates in the hearing, the court properly finds that all 
parties in interest had been notified and were properly before the court. 

3. Same- Evidence held t o  support finding t h a t  motion t o  se t  aside 
probate i n  solemn form was made  with due diligence. 

A paper nriting was probated in solemn form. Thereafter, beneficiaries 
under a later will, who had no interest in the estate except by virtue of 
the second paper writing, moved to set aside the verdict and judgment 
in the cal-eat proceeding. There was evidence to the effect that the later 
instrument was in a sealed enrelope in the possession of one of the bene- 
ficiaries named therein, and that the envelope, still sealed, was delivered 
to caveator and placed by his attorney in the papers in the careat pro- 
ceeding. Held: The evidence supports the court's findings that the bene- 
ficiaries under the second paper writing had no Bnowledge of its contents 
until after the verdict in the caveat proceeding, and that their motion 
to set aside the rerdict and judgmcnt in the careat proceeding, made 
upon their discovery of the contents of the second paper writing, was made 
with reasonable diligence. 

4. Wills § 1% 
A will probated in solemn form cannot be caveated a second time until 

and unless the judgment probating the will in solemn form is set aside 
in the original cause. 
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5. Same; Wills 8s 8, 2% 
Where the probate of a mill in solemn form is set aside by the court 

upon the presentation by movants of a paper writing subsequently ex- 
ecuted by testatrix, the effect of the decree setting aside the probate in 
solenin form is to reinstate the probate in common form, and the caveat 
filed by the beneficiaries under the second instrument transfers the cause 
to the Superior Court, and the Superior Court retains jurisdiction to de- 
ternline the validity or inmlidity of the second instrument, G.S. 31-32, 
notwithstanding the second instrument had not been first probated in 
common form. 

NOORE, J., not sitting. 

APPEAL by respondent from Crissman, J., October Civil Session 
1965 of DAVIE. 

Blanche C. Burton died 24 April 1963. A paper writing dated 21 
March 1959, signed by Blanche C. Burton and subscribed by three 
witnesses, was probated in common form as the will of Blanche C. 
Burton by the clerk of the Superior Court of Davie County on 10 
N a y  1963. Pursuant to the provisions of said will, P. 0. Hargett, 
the respondent herein, and his wife, Vivian J. Hargett, were the sole 
beneficiaries in said will. 

A caveat signed by C. W. Bland, Sr., who was not an heir of 
Blanche C. Burton but had acquired the interests of certain heirs, 
was filed 3 August 1963. The issue of devisavit vel non was answered 
by a jury in favor of the propounders, and the said paper writing 
was probated in solemn form as the will of Blanche C. Burton by 
judgment entered a t  the April Civil Session 1964 of the Superior 
Court of Davie County. 

Before the above caveat proceedings were terminated, C. W. 
Bland, Sr., the caveator, came into possession of a paper writing in 
the handwriting of the deceased, Blanche C. Burton, which paper 
writing was dated 17 September 1959, purporting to devise her real 
property to T'ivian (Hargett),  Berrie Lee Bailey, Franklin Bailey, 
Richard Bailey and Larry Bailey, Berrie, Franklin, Richard and 
Larry Bailey being sons of Clyde Bailey, who was an heir of 
Blanche C. Burton, and was made a party to the original caveat 
proceedings. 

These sons were not parties to  the caveat proceedings. Their 
father was then and still is living. There is no evidence tending to 
show that  these sons ever had any knowledge that  they were named 
beneficiaries in the purported will dated 17 September 1959, until 
after the termination of the caveat proceedings in April 1964. 

On 23 October 1964, Berrie Lee Bailey filed what purports to be 
a caveat to the will of Blanche C. Burton which had been probated 
in solemn form and filed a motion in the Superior Court that  he be 
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pernlitted to intervene in the original proceedings and have the va- 
lidity of the n7ill dated 17 September 1959 determined in the original 
caveat proceedings. 4 copy of the will probated in common and 
solemn form, dated 21 illarch 1959, and a copy of the purported will 
dated 17 September 1959, were attached to the caveat and marked 
Exhibits A and B, respectively. 

On 5 August 1965, Berrie Lee Bailey moved through his counsel 
that  the court set aside and vacate the verdict and judgment en- 
tered a t  the April Session 1964 of the Superior Court of Davie 
County. 

The court entered an order allowing Berrie Lee Bailey to inter- 
vene in the proceedings and ordered that the motion to set aside the 
previous verdict and judgment be heard a t  the beginning of the 
next session of the Superior Court of Davie County. 

At the October Session of said court the matter came on for 
hearing, the court heard evidence, found the facts and entered an 
order vacating the verdict and judgment entered a t  the April Ses- 
sion 1964 of the Superior Court of Davie County, and further or- 
dered the caveat theretofore filed by Berrie Lee Bailey transferred 
to the Civil Issue Docket for trial. The respondent, P. 0 .  Hargett, 
who was named executor in the probated will of Blanche C. Burton, 
appeals, assigning error. 

W i l l i a m  E .  H a l l  for responden t  appe l lan t .  
Pe ter  W .  H a i r s t o n  for m o v a n t  appellee. 

DENNY, E.J. The appellant assigns as error finding of fact No. 
1, to the effect that  all parties in interest hereto have been "prop- 
erly notified and are properly before this court." 

It appears the order entered in the Superior Court a t  the 2 Au- 
gust Session 1965 of Davie County included the following: "That 
the parties in this cause be notified of this order, and further, that 
the following persons who may be interested under the will tendered 
by the said Berrie Lee Bailey, vix: Richard Bailey, Franklin Bailey 
and Larry Bailey, be notified of the said order and that the matter 
be placed a t  the head of the calendar for trial a t  the next session of 
the Superior Court of Davie County * * * to  determine whether 
or not the motion to set aside the verdict and judgment heretofore 
entered in this matter should be allowed." 

When the matter came on for hearing a t  the October Se,,' w o n  
1965 of the Superior Court of Davie County, Berrie Lee Bailey, 
Franklin Bailey, Richard Bailey and Larry Bailey were represented 
by counsel, and P. 0 .  Hargett, the executor under the probated will 
of Blanche C. Burton dated 21 March 1959, was represented by 
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counsel. The witnesses tendered by the movants were examined and 
cross-exanlined by the counsel for the respective parties, and the 
purported will dated 17 September 1959 was introduced in evidence. 
This hearing involved only the setting aside of the verdict and judg- 
ment entered a t  the April Session 1964 of the Superior Court of 
Davie County. 17% re Will of Cox, 254 N.C. 90, 118 S.E. 2d 17. At 
the time the motion was made to set aside the verdict and judg- 
ment entered a t  the April Session 1964, probating the will dated 21 
March 1959 in solemn form, no one had any interest in this cause 
except the executor, P.  0. Hargett, and his wife, Vivian J. Hargett, 
and the movants. There is no contention that Vivian J. Hargett did 
not know of the pending motion. Moreover, her husband, P. 0. Har- 
gett, who is executor under the probated will, which the movants 
seek to caveat, was represented by counsel a t  the hearing in Au- 
gust 1966 and a t  the hearing in October 1965 when the verdict and 
judgment probating the will in solemn form were set aside. 

Under our decisions '( '" " * (T)he grounds upon which a de- 
cree probating a will may be set aside, except in so far as they may 
be affected by statute, or the nature of the case, are in general the 
same as those available against other judgments. * * * 

" 'The proceedings for relief must be taken in the court in which 
the will was probated * '' *. The procedure employed in this 
class of cases follows the rules govwning judgments generally in 
similar cases, except as i t  may be affected by some special statutory 
provision, both as to the nature of the application and the time 
within which i t  should be made. * * * (N)or  should the appli- 
cation be made by filing a caveat, but is ordinarily by motion or its 
equivalent rather than by petition, though as to this matter neces- 
sary showing may be proper. * " *' " I n  re Will of Cox, supra. 

In  Cleve v. Adams, 222 N.C. 211, 22 S.E. 2d 567, this Court said: 
"The motion made in the original act,ion to  set aside the judgment 
* * * presented questions of fact and not issues of fact. It was 
for the judge to hear the evidence, find the facts and render judg- 
ment thereon. Monroe v. hTiven, 221 N.C. 362, 20 S.E. 2d 311, and 
cases cited." 

I n  our opinion this assignment of error is without merit and is 
overruled. 

The appellant also assigns as error finding of fact No. 6, as 
~ O ~ ~ O T V S  : 

"6. Tha t  the moving parties herein, and especially Berrie 
Lee Bailey, had no notice of the existence of a paper writing 
under which they might claim any rights in the estate of the 
said Blanche C. Burton, deceased, that  they had no interest in 
the prior proceedings before his Honor, Judge Armstrong, and 
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tha t  they moved with reasonable diligence following notice of 
the said existence of the said paper writing. Tha t  they knew of 
the proceedings but they would have had no interest in the 
estate of the said Blanche C. Burton, deceased, except by virtue 
of the paper writing herein referred to. Tha t  they were not 
parties to the said proceedings and took no part  in its conduct." 

The appellant contends there is no evidence upon which to base 
the foregoing finding of fact. We do not concur in this contention. 
The evidence tends to show tha t  the paper writing dated 17 Septem- 
ber 1959 is in the handwriting of Blanche C. Burton, tha t  i t  was 
sealed in an envelope by her and delivered to Clarence Bailey some 
time before her death, with instructions to keep i t  and not open it 
until after she passed away; tha t  Clarence Bailey, after his aunt's 
death, delivered the envelope and its contents to C. W. Bland, Sr., 
the caveator of the first purported n-ill. Clarence Bailey had con- 
veyed all his right, title and interest in Blanche C. Burton's estate 
to C. W. Bland, Sr. Bland, after reading the paper writing dated 17 
September 1959, asked permission to show it to his lawyer; he was 
permitted to do so, and his lawyer placed i t  among the papers in his 
file in the caveat proceedings, and the beneficiaries under the second 
purported will never knew the contents of said paper writing until 
after the pending caveat proceedings had been concluded and judg- 
ment entered. In  the caveat proceeding filed by C. W. Bland, Sr., 
these movants had no interest whatever, they were not interested 
parties within the meaning of our probate laws. They became in- 
terested parties only after the paper writing dated 17 September 
1959 was discovered and its contents became known to them. This 
assignment of error is overruled. 

When a will is probated in solemn form i t  cannot be caveated 
a second time unless or until the verdict and judgment probating 
the will in solemn form is set aside upon a motion in the original 
cause, I n  re Will of Cox, supra, thereupon the will, if i t  was first 
probated in common form, still stands as the last will and testa- 
ment until declared void in a direct proceeding in the nature of a 
caveat. G.S. 31-32; I n  re Will of Puett, 229 N.C. 8, 47 S.E. 2d 488, 
and cited cases. 

G.S. 31-5.1 provides in pertinent part  as follows: ('A written 
will, or any part  thereof, may be revoked only (1) By a subsequcnt 
written will or codicil or other revocationary writing executed in the 
manner provided herein for the execution of written wills. * * *" 

The appellant assigns as error and contends tha t  the court be- 
low erred in ruling "that the said paper writing (the one dated 17 
September 1959) is in form sufficient to constitute the last will and 
testament of Blanche C. Burton." 
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We do not deem i t  necessary to consider this assignment of error 
except to say that we express no opinion upon the merits of this 
controversy. The validity or invalidity of the will dated 17 Septem- 
ber 1959 should be determined in a caveat proceeding in the Superior 
Court. G.S. 31-32; Brissie v. Craig, 232 N.C. 701, 62 S.E. 2d 330; In 
re Will of Ellis, 235 N.C. 27, 69 S.E. 2cl 25; Wells v. Odum, 205 N.C. 
110, 170 S.E. 145; Etheridge v. Corprew, 48 K.C. 14. 

It is said in Wiggins, Korth Carolina Wills, etc., Probate, sec. 
113, p. 335, et seq: 

"A troublesome question which arises out of holding that  a 
will previously admitted to probate must be set aside before 
the second will can be admitted to probate concerns the pro- 
cedure to be followed once the first will is set aside. I n  North 
Carolina the clerk of the superior court is vested with exclusive 
original jurisdiction over the probate of wills. The superior 
court cannot, except upon the issue of devisavit vel nor1 duly 
raised by a caveat, decide whether the instrument offered for 
probate is the last will of the deceased. If the first mill is set 
aside, it is because there is a finding that  the second instru- 
ment revoked the first, expressly or by in~plication. Is such a 
finding sufficient to constitute probate of the second will, ie . ,  
can the caveators as a part of the probate proceeding offer to 
probate the second will, or must the second instrument first be 
offered for probate in the office of the clerk of the superior 
court? While it  has generally been held that  a will must first 
be offered for probate in the office of the clerk of the superior 
court, since he has exclusive original jurisdiction over the pro- 
bate of wills, there is authority to the effect that  a second will 
can be offered for probate in solemn form as a part of the 
caveat proceeding of the first will. Also, i t  has been held that  
the superior court could take jurisdiction over the probate of a 
second will where the caveators, prior to the first will's being 
set aside, informed the clerk of the superior court of the exist- 
ence of a will and requested that it be admitted to probate." 
Citing I n  re Marks' Will, 259 N.C. 326, 130 S.E. 2d 673; In  re 
Belvin's Will, 261 N.C. 275, 134 S.E. 2d 225. 

I n  the case of In re Will of Charles, 263 N.C. 411, 139 S.E. 2d 
588, Higgins, J., speaking for the Court, said: "When a caveat is 
filed the Superior Court acquires jurisdiction of the whole matter 
in controversy. (Citations omitted.) Any other script purporting 
to be the decedent's will should be offered and its validity deter- 
mined in the caveat proceeding. In re Will of Belvin, 261 N.C. 275, 
134 S.E. 2d 225; I n  re Will of Puett, 229 N.C. 8, 47 S.E. 2d 488." 



N.C. ] SPRING TERM, 1966. 735 

The court below having ordered the caveat theretofore filed by 
Berrie Lee Bailey transferred to the civil issue docket for trial, the 
judgment entered below is 

Affirmed. 

R~OORE, J., not sitting. 

ROBERT EDWARD SACNDERS v. R U F U S  GEORGE WARREX AND 

RBDIG VAULT CORPORATION, INC., A CORPORATION. 

(Filed 6 July, 1966.) 

1. Automobiles 5 4212- 
Evidence tending to show that plaintiff's truck was stopped in a posi- 

tion blocking the entire eastbound lane and part of the westbound lane 
of the liighn-ay at  a place n7here a number of vehicles n-ere stalled in 
snow, and that the riew of defendant mas obstructed by falling snow and 
a curve, that the highway from the curve to plaintiff's vehicle was slightly 
downgrade and covered with ice and snow, and that defendant struck 
tlie rear of plaintiff's vehicle, held to take the issue of plaintiff's con- 
tributory negligence to the jury. G.S. 20-161(A). 

2. Trial 8 33- 
I t  is tlie duty of the trial court to explain the law arising on the evi- 

dence as to all substantial features of the case, and a niere declaration of 
the law in general terms and a statement of the contentions of the par- 
ties with respect to a particular issue is not sufficient to meet the re- 
quirements of G.S. 1-180. 

3. Automobiles 5 46- 
Where the evidence presents the question of plaintiff's contributory 

negligence in stopping his truclr on the highway some 285 feet beyond a 
curve during a snow, so as to block the lane of travel of motorists going 
in lliu direction, and there is evidence that plaintiff's driver had stopped in 
an eliwrqency to aid motoristi: in 0 t h -  rehicles stalled in the s11on-, 1le7d 

lt iq error for tlie court to fail to charge tlie jury nit11 reil~ect to the law 
in rrqnrd to contributory negliqence and apply the law to tlie fir( ts ad- 
duced by the evidence, and uere statement of the contentions of the pnr- 
ties and the general law is ~nsufliciellt. 

4. Same- 
I t  is error for the court to state dtlfendant's contention that the relmrt 

of the highway patrolman stated that plaintiff's truclr was improperly 
l~arlied, since whether plaintiff was or was not guilty of contributory 
negligence by reacon of the manner in which he parked his truck is to be 
determined under the applicable statutory or common law and not by 
the standards established by the highway patrol or the conclusions reached 
by the inrestigating patrolman. 

MOORE, J., not sitting. 
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APPEAL by plaintiff from Shaw, J., 27 September Civil Session of 
FORSPTH. 

Plaintiff instituted this action to recover for personal injuries al- 
legedly caused by defendant Warren's negligent operation of the 
corporate defendant's 1962 Studebaker truck. It was admitted that 
Warren was driving the truck as agent of the corporate defendant. 

The accident occurred a t  approximately 5 P.M. on 26 February 
1963 on N. C. Highway 66 north of the city of Winston-Salem, 
North Carolina. At the point of the accident the highway ran gen- 
erally east and west. The plaintiff was proceeding eastwardly on 
said highway, a 20-foot paved road with a 3- or 4-foot shoulder on 
each side and a ditch on the right side going east. It was snowing, 
the road was covered with snow and was slightly down grade. The 
plaintiff, driving a flat-bed truck belonging to Piedmont Airlines, 
his en~ployer, rounded a right curve and saw some 285 feet ahead 
of him vehicles stalled on the highway. The plaintiff stopped for the 
purpose of rendering aid to these vehicles and assisted a woman 
whose car was off on the shoulder of the road and stuck in the snow 
to get back on the road. He  then tried to pull a pickup truck which 
was stranded on the road with its front wheels off the highway and 
its rear wheels on the highway. He  failed to get this truck back on 
the highway, but did get it off the highway and on the shoulder of 
the road. He then returned to his truck, which was stopped diag- 
onally across the road, completely blocking the lane for eastbound 
traffic, and the left hand lane going east was a t  least half blocked. 
The defendant Warren, operating said Studebaker truck, was pro- 
ceeding eastwardly on said highway. The front end of the Studebaker 
truck collided with the left rear of plaintiff's stopped truck. The 
truck of Piedmont Airlines was not damaged by the collision. 

The jury answered the issues of negligence and contributory 
negligence in the affirmative, and judgment mas entered accordingly. 
The plaintiff appeals, assigning error. 

White, Crumpler, Powell, Pfefferkorn and Green for plaintiff ap- 
pellant. 

Hudson, Ferrell, Petree, Stockton, Stockton & Robinson and 
Robert Elster for defendants, appellees. 

DEKKY, E.J. This case was here :it the Spring Term 1965. The 
first trial ended in a judgment as of nonsuit a t  the close of plain- 
tiff's evidence. On appeal we reversed, holding the evidence was 
sufficient to require determination by the jury under appropriate 
instructions on the issues raised by the pleadings. The pleadings 
raised the issues of negligence, contributory negligence and damages. 
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The appellant assigns as error the submission of the issue with 
respect to  contributory negligence. 

The evidence on the issue of contributory negligence in our 
opinion is as strong or stronger on the present record than i t  was 
on the former. The evidence a t  the former trial is set out rather 
fully in the opinion in Saunders v. Warren, 264 N.C. 200, 141 S.E. 
2d 308. The evidence a t  the former trial tended to show that a t  the 
time of the collision the right wheels of plaintiff's truck mere on the 
right shoulder of the road and the left wheels were two feet on the 
pavement, "or perhaps a little more," while the defendants' evi- 
dence in the trial below was to the effect that a t  the time of the col- 
lision the plaintiff's truck was completely blocking the lane for east- 
bound travel and the left lane for eastbound travel was a t  least half 
blocked. 

I n  the case of Chandler v. Bottling Co., 257 N.C. 245, 125 S.E. 
2d 584, the plaintiff's evidence tended to show that  the defendants' 
truck had stopped on the highway to pick up some bottles which it 
had spilled; that  it blocked the major portion of the highway for 
twenty minutes. The accident occurred about 2:30 P.M. a t  a curve 
on the Baux Mountain Road north of Winston-Salem in a rural 
area. The plaintiff, traveling in the opposite direction, came around 
the curve a t  45 or 50 miles per hour, ran over broken bottles trying 
to avoid hitting the truck, experienced a blowout, and went off the 
road, resulting in injuries to the plaintiff. This Court held the evi- 
dence was sufficient to make out a prima facie case of actionable 
negligence on the part of the defendant in failing to comply ~ i t h  
G.S. 20-161 ( a ) ,  in that  defendant failed to leave a t  least 15 feet of 
the highway for passage of other vehicles, and failed to display red 
warning flags a t  least 200 feet in the front and rear of his vehicle. 
The Court further said: 

" 'One stopping an automobile on the highway should use 
ordinary care to prevent a collision with other vehicles operat- 
ing thereon. A motorist stopping on a pronounced curve should 
anticipate that  a following motorist will have an obstructed 
view of the highway ahead, * * *' 2A Blashfield: Cyclopedia 
of Automobile Law and Practice (Perm. Ed.) ,  § 1191, p. 8; 
Hzcnton v. California Portland Cement Co., 50 Cal. App. 2d 
684, 123 P. 2d 947. 

" (The operator of a standing or parked vehicle which con- 
stitutes a source of danger to other users of the highway is gen- 
erally hound to exercise ordinary or reasonable care to give 
adequate warning or notice to approaching traffic of the pres- 
ence of the standing vehicle, and such duty exists irrespective 
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of the reason for stopping the vehicle on the highway. So the 
driver of the stopped vehicle must take such precautions as would 
reasonably be calculated to prevent injury, whether by the use 
of lights, flags, guards, or other practical means, and failing to 
give such warning may constitute negligence. * " *' 60 C.J.S., 
Motor Vehicles, § 325, pp. 779, 780; Mullis v. Pinnacle Flour 
& Feed Co., 152 S.C. 239, 149 S.E. 329." 

See Pender v. Trucking Co., 206 N.C. 266, 173 S.E. 336; illontford 
v. Gilbhaar, 265 N.C. 389, 144 S.E. 2d 31; and Faison v. Trucking 
Co., 266 N.C. 383, 146 S.E. 2d 450. 

This assignment of error is overruled. 
The appellant assigns as error some twelve portions of the charge 

to the jury on the issue of contributory negligence. Substantially all 
these portions of the charge are in the form of contentions of the 
parties with respect to this issue and cover some seven pages of the 
record. The law as well as the evidence bearing on this issue is 
stated in the form of contentions. The following portions are typi- 
cal of those assigned as error: 

"The defendants also contend that the evidence of Mr. Shore 
shows that the truck of Piedmont Aviation had been stopped on 
the highway ten or fifteen minutes and that  thereby i t  became 
the duty of the plaintiff to comply with the provisions of Gen- 
eral Statute 20-161 (A) -that is, the statute that  I just read to 
you-and to place flags or flares a t  least two hundred feet 
from the truck in each direction so as to  give warning to on- 
coming vehicles warning them that  there was a truck parked 
in the highway. 

* * * + *  
"The defendants also contend that  if section 161(A) does 

not apply then the plaintiff was required by law to display red 
flags or flares under the test applying to what a reasonably 
prudent person would do or would not do under the same or 
similar circumstances. The defendants contend that  the plain- 
tiff had just passed the curve and the road was icy and slick 
and the plaintiff, for his own protection and for the protection 
of the public, should have displayed red flags or flares irrespec- 
tive of any statutory requirements. 

* * * * *  
"The defendants also contend that  the Highway Patrolman 

noted on his report that  this truck was improperly parked; that  
the Patrolman judged the truck by the standards of the High- 
way Patrol and concluded, according to said standards, that  i t  
was improperly parked. 
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"The defendants also contend that  the plaintiff was a pro- 
fessional truck driver with years of experience and that he 
should have known to put out flags or flares and to warn traffic 
when he was going to block the highway with the highway be- 
ing as icy as it  mas on that day;  and the defendants contend 
that the plaintiff knew that the visibility would be obstructed 
by the hard snow which was falling and that  under all the cir- 
cunlstances and conditions then and there existing the plaintiff 
himself was guilty of such contributory negligence as consti- 
tuted one of the proximate causes of the accident complained 
of and of any injuries or damages which might have been sus- 
tained by the plaintiff." 

After stating the contentions of the parties, the court charged: 

"I repeat, members of the jury, if you find any of these 
things and find them by the greater weight of the evidence, and 
further find that  such negligent act or acts of the plaintiff was 
one of the immediate causes of the collision which combined and 
concurred with the alleged negligence of the plaintiff (should 
have been defendant) to produce this collision, then you would 
answer this second issue in favor of the defendants; that is, 
YES." 

The decisions of this Court are consistently to the effect that 
G.S. 1-180 imposes upon the trial judge the positive duty of declar- 
ing and explaining the law arising on the evidence as to all substan- 
tial features of the case. A mere declaration of the law in general 
terms and a statement of the contentions of the parties with respect 
to a particular issue is not sufficient to meet the requirements of the 
statute. The judge must explain and apply the law to the specific 
facts pertinent to the issue involved. Ryals v. Contracting Co., 219 
N.C. 479, 14 S.E. 2d 531; Lewis v. Watson, 229 N.C. 20, 47 S.E. 2d 
484; State v. Sutton, 230 N.C. 244, 52 S.E. 2d 921; Brannon v. Ellis, 
240 N.C. 81, 81 S.E. 2d 196; Roue v. Fziquay, 252 N.C. 769, 114 
S.E. 2d 631; Therrell v. Freeman, 256 N.C. 552, 124 S.E. 2d 522. 

When the judge fails to declare and explain the law and apply 
i t  to the evidence bearing on the issue involved, the jurors, unfa- 
miliar with legal standards, are left without benefit of such legal 
standard or standards necessary to guide them to a right decision 
on the issue. Ervin, J., in Lewis v. Watson, supra, said: "If the 
mandatory requirements of the statute are not observed, 'there can 
be no assurance that  the verdict represents a finding by the jury 
under the law and the evidence presented.' Smith v. Kappas, supra 
(219 N.C. 850, 15 S.E. 2d 375)." 
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Moreover, whether or not the plaintiff was negligent by reason 
of the manner in which he parked the truck he was driving on the 
highway a t  the time of the collision involved herein must be de- 
termined under the applicable statutory or common law and not by 
standards established by the Highway Patrol or the conclusion 
reached by the investigating patrolman. 

We regret that  is i t  necessary to prolong this litigation. Even so, 
in our opinion the plaintiff is entitled to a new trial, and it  is so 
ordered. 

We deem i t  unnecessary to consider the other assignments of 
error. They may not recur upon another trial. 

New trial. 

MOORE, J., not sitting. 

JENNIFER J. BROWN, BY HER LEGAL GUARDIAN, NEXT FRIEND, ROBERT F. 
BROWN, V. CHARLOTTE-MECKLESBIJRG BOARD OF EDUCATION. 

(Filed 6 July, 1966.) 

State 5b- 
A county board of education js not liable in tort unless i t  has waived 

its immunity as authorized under G.S. 115-53, and therefore, in proceed- 
ings under the Tort Claims Act on a claim for injuries sustained by a 
pupil when she was struck by a school bus operated by a driver who was 
an employee of the county board of education, the award of damages to 
plaintiff cannot be sustained in the absence of a finding that the driver's 
salary was paid from the State Nine Months School Fund, so as to bring 
the claim under the provisions of G.S. 18-300.1, and when there is no 
finding in regard to this matter, the cause must be remanded. 

MOORE, J., not sitting. 

PLESS, J., and RODMAN, E.J., took no part in the consideration and de- 
cision of this case. 

APPEAL by claimant from Pless, J., Schedule "A", 20 September 
1965 Civil Session of MECKLENBURG. 

Proceeding instituted before the North Carolina Industrial Com- 
mission under the provisions of Article 31, Chapter 143 of the Gen- 
eral Statutes of North Carolina, entitled "Tort Claims Against 
State Departments and Agencies," to  recover for personal injuries 
to  Jennifer J.  Brown, a 12%-year-old school girl, who was struck 
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by the right front fender of a school bus, knocked down, and run 
over by its right front wheel. 

From a judgment by the court holding that  the facts found by 
the hearing deputy comn~issioner and adopted as its own by the 
Full Commission as to what happened do not constitute actionable 
negligence on the part  of the driver of the school bus, and ordering 
tha t  Jennifer J .  Brown recover nothing from respondent and dis- 
missing the case a t  the cost of claimant, she appeals. 

Welling, Welling & Meek b y  Charles X .  Welling for plaintiff 
appellant. 

Brock Barkley for defendant appellee. 

PARKER, C.J. At  the hearing before Gene C. Smith, deputy 
commissioner, claimant and respondent offered evidence. A t  this 
hearing the parties entered into the following stipulations: 

"1. That  the accident occurred a t  the intersection of Robin 
Hood Road and Shady Bluff Drive in Charlotte, North Caro- 
lina, on February 5, 1963, a t  about 8:05 in the morning. 

"2. Tha t  the vehicle owned by the Mecklenburg County 
Board of Education was being driven by Michael Chambers 
Porter, an employee of the Mecklenburg County Board of Edu- 
cation, and tha t  said employee was acting a t  the time within 
the scope of his employment." 

The hearing deputy commissioner found these material and cru- 
cial facts: 

"1. . . . [A]t this intersection both streets are paved, 
and a t  the northeast intersection there is a shallow, drain-like 
gutter, which is concrete, and tha t  the pavement is asphalt; 
tha t  beyond the drain-like gutter there is a residential yard, 
which is grassed, and on the occasion complained of the weather 
was fair ,  and there were several children waiting a t  this inter- 
section; that  the defendant's driver n-as able to see the children 
for some distance up Robin Hood Road, he approached said 
intersection from the east, traveling in a westerly direction; 
tha t  the plaintiff herein was standing with her feet on the 
asphalt section of the highway, and next to her was her sister, 
who was standing in the drain-like gutter, the plaintiff being on 
her sister's right. 

"2. Tha t  as the defendant's driver approached the stop 
he saw the children, who were divided into two groups, one a 
group of girls and the other a group of boys, standing a t  the 
side of the road; the children were pushing and shoving; as the 
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defendant's driver approached these groups he slowed the bus 
and pulled soniewhat to the left of the curb, was traveling about 
two miles per hour, looking over the right front fender, the boys 
started to pound on the door before the bus stopped, and just 
before the bus came to a complete stop the driver saw the plain- 
tiff's head disappear under the right front fender, the bus mov- 
ing approximately five feet after plaintiff's head disappeared 
under the right front fender. 

"3. That  the plaintiff herein was struck by the right front 
fender of the defendant's bus, which knocked her down, and the 
right front wheel of the bus thereafter rolled over the plaintiff. 

* * * 
"15. Tha t  the plaintiff did not contribute to  the damages 

sustained by any negligence on her part." 

(We omit the detailed findings of fact as to  claimant's injuries, her 
admission into Charlotte Memorial Hospital on 5 February 1963, 
her being placed in and remaining in skeletal traction for three weeks 
after which she was placed in a plaster cast, her dismissal from the 
hospital on 5 March 1963, etc.) 

Based on his findings of fact the hearing deputy commissioner 
made these conclusions of law: 

"1. That  the plaintiff herein sustained bodily injury which 
was occasioned by the negligence of the defendant driver's op- 
eration of a school bus without due caution and without due 
care in approaching the children gathered a t  the intersection; 
that the defendant's driver failed, when he saw the children a t  
the intersection, to exercise that  degree of care which applies 
with peculiar emphasis to the operator of a school bus, and 
this failure to exercise said caution and care proxinlately caused 
the plaintiff's injuries and damages. Greene v. Board of Edu- 
cation, 237 N.C. 336. 

"2. That  the plaintiff herein sustained damages in the 
amount of $7,500.00 by reason of the negligence of the defend- 
ant's driver. G.S. 143-291, e t  seq. 

"3. That  the plaintiff herein was not guilty of any contrib- 
utory negligence." 

Based on his findings of fact and conclusions of law the hearing 
deputy con~missioner ordered that  respondent pay to the duly ap- 
pointed guardian and next friend of claimant the sum of $7,500. 

Respondent appealed to the Full Commission for a review of 
the award made by the hearing deputy commissioner, alleging in its 
application for a review that  the evidence was insufficient to justify 
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a finding of fact or conclusion of law that  i t  was negligent; tha t  he 
found as a fact and concluded as a matter of law that  claimant was 
not contributorily negligent when her evidence established she was 
contributorily negligent; and tha t  the ainount awarded as damages 
was excessive. The Full Commission held there is ainule evidence to 
support the hearing deputy con~missioner's findings of fact, that his 
conclusions of law based thereon are correct, and the award sliould 
be affirmed. Therefore, the Full Conlniission adopted as its on7n the 
hearing deputy con~missioner's findings of fact, conclusions of law, 
and award, and affirmed the order of the hearing deputy commis- 
sioner, Chairman Bean dissented as to the amount of damages 
awarded, being of the opinion they were excessive. 

Respondent appealed to the superior court, which was of the 
opinion tha t  the facts found by the hearing deputy commissioner, 
and adopted as its own by the Full Con~mission, do not constitute 
actionable negligence on the part  of the driver of the school bus, 
and ordered tha t  Jennifer J. Brown recover nothing from respondent, 
and dismissed the case a t  the cost of plaintiff. 

The Charlotte-Mecklenburg Board of Education "unless i t  has 
duly waived immunity from tort liability, a s  authorized in G.S. 
115-53, is not liable in a tort action or proceeding involving a tort 
except such liability as may be established under our Tort Claims 
Act. G.S. 143-291 through 143-300.1." Fields v. Durham Ci ty  Board 
of Education, 251 N.C. 699, 111 S.E. 2d 910. 

I n  Huff v. Northampton County Board o f  Education, 259 N.C. 
75, 130 S.E. 2d 26, the Supreme Court speaking by Denny, C.J., 
said : 

"The General Assembly of Xorth Carolina relieved the 
State Board of Education from all responsibility in connection 
with the operation and control of school buses in this State by 
the enactment of Chapter 1372 of the North Carolina Session 
Laws of 1955, which Act authorizes county and city boards of 
education to operate buses for the transportation of pupils en- 
rolled in the public schools of such county or city administra- 
tive units. This chapter is now codified as G.S. 115-180, e t  seq. 

('4 county board of education, 'unless i t  has duly waived 
immunity from tort  liability, as authorized in G.S. 115-53, is 
not liable in a tort action or proceeding involving a tort  except 
such liability as may be established under our Tort  Claims 
Act. G.S. 143-291 through 143-300.1. " " ".' " Fields v. Board 
of Education, 251 N.C. 699, 111 S.E. 2d 910. 

G.S. 143-300.1 reads in pertinent part: 



744 IN THE SUPREME COURT. [267 

"(a)  The North Carolina Industrial Con~mission shall have 
jurisdiction to hear and determine tort claims against any county 
board of education or any city board of education, which 
claims arise as a result of any alleged negligent act or omission 
of the driver of a public school bus or school transportation 
service vehicle when the salary of  such driver is  paid from the 
State Xine Months School Fund who is an employee of the 
county or city administrative unit of which such board is the 
governing board, and which driver was a t  the time of such al- 
leged negligent act or omission operating a public school bus 
or school transportation service vehicle in the course of his 
employment by such administrative unit or such board. * * * 
(Emphasis ours.) 

* * * * a  

" (c) I n  the event that  the Industrial Commission shall make 
any award of damages against any county or city board of 
education pursuant to this section, such county or city board 
shall draw a requisition upon the State Board of Education for 
the amount required to pay such award. The State Board of 
Education shall honor such requisition to the extent that  it 
shall then have in its hands, or subject to its control, available 
funds which have been or shall thereafter be appropriated by 
the General Assembly for the support of the nine months school 
term. It shall be the duty of the county or city board of edu- 
cation to apply all funds received by it  from the State Board 
of Education pursuant to  such requisition to the payment of 
such award. Neither the county or city board of education, the 
county or city administrative unit, nor the tax levying au- 
thorities for the county or city administrative unit shall be 
liable for the payment of any award made pursuant to the pro- 
visions of this section in excess of the amount paid upon such 
requisition by the State Board of Education. * * "." 

The parties stipulated a t  the hearing before hearing deputy 
commissioner Smith "that the vehicle owned by the Mecklenburg 
County Board of Education was being driven by Michael Chambers 
Porter, an employee of the Mecklenburg County Board of Educa- 
tion, and that said employee was acting a t  the time within the 
scope of his employment." 

There is nothing in the stipulations entered into by the parties, 
or in the findings of fact, or in the record, to show that  Michael 
Chambers Porter's salary as a school bus driver was paid from the 
State Nine Months School Fund. 

The Full Commission has not found all essential facts necessary 
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to support its award, or for us to decide correctly the appeal. The 
judgment of the court below is vacated, and the proceeding is re- 
manded to the court below, which is directed to vacate the judg- 
ment of the court below and to remand the proceeding to the Full 
Commission with a direction that  i t  make a finding of fact as to 
whether or not llichael Chambers Porter's salary as a school bus 
driver was paid from the State Nine Months School Fund. See Xtan- 
ley v. Hyman-Michaels Co., 222 N.C. 257, 266, 22 S.E. 2d 570, 576. 

Judgment vacated and remanded. 

MOORE, J., not sitting. 

PLESS, J., took no part in the consideration and decision of this 
case. 

RODMAN, E.J., who was sitting on the Bench when this case was 
argued in place of A ~ O O R E ,  J . ,  who was sick, was relieved of duty a t  
his request before the case was decided, and DENNY, E.J., who is 
now sitting as a member of the Court in place of JUDGE MOORE, who 
is still sick, took no part in the consideration and decision of this 
case. 

ALICE B.  LWDERSON, ADMINISTILATRIX C. T. A. OF THE ESTATE OF CHARLES 
R. BIGGS, SR., DECEASED, V. ROBERT G. WEBB, ADMINISTRATOR OF 
THE ESTATE OF CULLEN DAhTEL NICHOLS, DECEASED, AND CULLEN 
SIMS NICHOLS. 

(Filed 6 July, 1966.) 

1. Automobiles 8 15- 
The violation of G.S. 20-146 and G.S. 20-148, requiring the drivers of 

vehicles proceeding in opposite directions to stay on the right side of the 
highway in passing, is negligence per se, and when an accident results a s  
a proximate cause of the failure of one of the drivers to stay on his right 
side of the highway, such failure constitutes actionable negligence. 

I n  an action to recover damages resulting from a head-on collision be- 
tveen a vehicle traveling east and a vehicle trawling west on a high- 
way. evidence that skid marks leading to the vehicle which had been 
trawling east were seen on the south side of the highway, and that all 
the debris on the highway was found on the south side thereof, and that 
the vehicles, locked by the force of the collision, were both on the south 
side of the h i g h ~ ~ a y ,  perniits the reasonable inference that the accident 
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proximately resulted from the failure of the driver of the vehicle travel- 
ing west to stay on his right side of the highway. G.S. 20-146, G.S. 20-148. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Bone, E.J., November 22, 1965 Regular 
Civil Session of WILSON. 

Action for wrongful death. 
Plaintiff's intestate, Charles R. Biggs (aged 47))  was killed about 

11:30 a.m. on September 15, 1963, a t  s point east of Sims on U. S. 
Highway No. 264. He  and his wife died when the 1962 Valiant 
which he was operating collided with a 1963 Chevrolet, owned by 
defendant Cullen Sims Nichols and being operated by his son, 
Cullen "Danny" Nichols (aged 16))  the intestate of defendant Webb. 
Plaintiff alleges: Immediately preceding the collision, Biggs was 
traveling in an easterly direction on No. 264. Xichols, traveling 
west a t  an excessive rate of speed and without keeping a proper 
lookout, lost control of his vehicle, which crossed the center line of 
the highway, and collided with the Biggs automobile. Danny Nichols 
also died as a result of the collision. 

Defendants filed separate answers. Each denied every allegation 
of the complaint except those with reference to the residence of the 
parties and the ownership of the vehicles. Defendant Webb, as ad- 
ministrator of Cullen Daniel Nichols, filed a counterclaim in which 
he sought to recover damages for the death of his intestate. Xeither 
of the answers nor the counterclaim discloses the direction in which 
Danny Nichols was traveling. His administrator merely alleges that 
the collision occurred on Highway No. 264 a t  a point east of the 
town of Sims, and that i t  was proximately caused by the negligence 
of Biggs, who had operated his automobile a t  an excessive rate of 
speed, without keeping a proper lookout, without having i t  under 
control, and to his left of the center of the highway. 

Plaintiff's evidence tends to show: On Sunday, September 15, 
1963, about 8:00 a.m., Mr. and Mrs. Biggs left Greensboro to drive 
to Wilson in Mr. Biggs' Valiant automobile. Mr. Biggs was in good 
health. About 11:OO a.m., Danny Nichols, driving defendant 
Nichols' Chevrolet, left the home of Willard Joyner on Rural Road 
1001 in Wilson County to return to his home in Sims. He drove 
southwardly toward Lamm's Crossroads, where Highways No. 1001 
and No. 264 intersect. From there, Sims is approximately three 
miles west on No. 264. The Valiant and the Chevrolet collided a t  
a point about 1.2 miles east of Sims. There were no eyewitnesses to 
the collision. Highway Patrolman Charles N. Lee was notified of 
the wreck a t  11:30 a.m.; he arrived a t  the scene ten minutes later. 
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It was raining "a good rain," and the road was very wet. At  the 
place of the collision, No. 264 is a two-lane highway which runs east 
and west. The road is straight; the pavement is 24 feet wide and 
the south shoulder 6-10 feet wide. East  of the scene (distance un- 
disclosed) there is a sharp curve to the north. The speed limit for 
the area was 60 RIPH. Patrolman Lee found both cars on the south 
side of the road. The Valiant was on the shoulder almost perpendic- 
ular to the pavement; its front end faced slightly to the northeast 
and was about even with the south edge of the pavement. The 
Chevrolet was headed in an easterly direction with its left wheels 
on the south edge of the pavement and its right wheels on the 
shoulder. A mark 10 feet long led from the right front wheel of the 
Chevrolet back in an easterly direction on the shoulder of the high- 
way. Debris (batteries, pieces of metal, and dirt) was located on 
the shoulder and on the south edge of the pavement. No other de- 
bris was on the highway. The front of the Valiant was smashed; 
i t  had penetrated the right side of the Chevrolet which was almost 
demolished. A wrecker pulled the two vehicles apart. 

Patrolman Lee testified that,  in the course of his investigation, 
he made a careful search of the pavement east of the point of im- 
pact, and that he found no skid marks. Willard Joyner, from whose 
house Danny Kichols had departed 20-25 minutes before the colli- 
sion, testified that  he went to the scene in response to a telephone 
call. He  approached the wrecked cars walking from the east. On 
the south side of the highway, in the lane for eastbound traffic, he 
saw 100 feet or more of skid marks which led directly to the 
Nichols Chevrolet. He  described these marks as follows: 

" (T)here  was just kind of skid marks - a visible contin- 
uous skid mark. There was no rubber on the paved surface of 
the road, but i t  was somewhat more than water being brushed 
off. It wasn't any rubber there and it was somewhat more than 
the water being off. I did not see any rubber there. I am not 
sure how wide those marks tha t  I saw were. I just saw visible 
marks. . . . I don't know if they were parallel tracks. I do 
know that  I saw no rubber on the surface of the road." 

At  the conclusion of plaintiff's evidence, defendants' motion of 
nonsuit was overruled. Defendants then offered evidence which 
tended to shou7 only that  Danny Nichols was an attractive, healthy, 
industrious boy of good habits, and that  he had been driving an  
automobile approximately 5y2 months a t  the time of the accident. 

At the close of all the evidence, defendants renewed their motion 
for judgment of nonsuit, and plaintiff moved the court to nonsuit 
the counterclaim. The judge allowed both motions, and plaintiff 
appealed. 
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Hoyle, Boone, Dees & Johnson b y  J. Sam Johnson, Jr., for plain- 
tiff appellant. 

Gardner, Connor & Lee; Lucas, Rand, Rose & Morris b y  J. M. 
Reece for defendant appellees. 

SHARP, J. Considering the evidence in the light most favorable 
to plaintiff - as we are required to do in passing upon a motion for 
nonsuit, 4 Strong, N. C. Index, Trial 8 21 (1961) -it  is sufficient 
to establish that  plaintiff's intestate Biggs was operating the Valiant 
in an easterly direction; that defendant's intestate Danny Nichols 
was driving west in the Chevrolet; and that  Nichols, traveling to 
his left of the center of the highway, collided with the Biggs auto- 
mobile in its lane of travel. 

Plaintiff's theory of this case is that  Danny Nichols, operating 
his vehicle a t  a speed greater than was reasonable and prudent con- 
sidering the rain and wet pavement, lost control of his car on a 
sharp curve to his right and skidded 100 feet into the Biggs auto- 
mobile on the south side of the road. The only evidence with ref- 
erence to this curve is found in the testimony of the patrolman, who 
said: "The condition of the road to the east of this collision is a 
sharp curve. The curve goes to the north." The record, therefore, 
fails to disclose the distance from the curve to the point of collision. 
For this reason, defendant-appellee argues that  plaintiff may not 
suggest that  the curve had any relation to the accident. He  further 
argues that  the skidding of an automobile is not in itself evidence 
of negligence, Hardee v. Yorlc, 262 N.C. 237, 136 S.E. 2d 528; Springs 
v .  Doll, 197 N.C. 240, 148 S.E. 251, and that  there is no evidence 
that  Danny Nichols, prior to skidding, was guilty of negligence 
which would have caused his car to skid. The flaw in this argument 
is that the skid marks, which the witness Joyner described, began 
on the south side of the highway in the Biggs' lane of travel. Thus, 
a t  the time Nichols began to skid, his vehicle was already upon the 
left half of the highway. The distance of the curve from the point 
of collision would not appear to be material, for i t  was Danny 
Nichols' duty to drive on his right half of the roadway a t  all times 
-on the straightway and, a fortiori, in a curve. 

G.S. 20-146, except in certain situations not applicable here, pro- 
vides that,  "Upon all roadways of sufficient width a vehicle shall be 
driven upon the right half of the roadway. . . ." G.S. 20-148 re- 
quires the drivers of vehicles proceeding in opposite directions to  
"pass each other to the right, each giving to the other a t  least one- 
half of the main-traveled portion of the roadway as nearly as pos- 
sible." A violation of either of these statutes is negligence per se, 
and, when the proximate cause of injury, constitutes actionable 
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negligence. McGinnis v. Robinson, 258 N.C. 264, 128 S.E. 2d 608; 
Bondurant v.  Mastin, 252 N.C. 190, 113 S.E. 2d 292; Hobbs v. 
Coach Co., 225 N.C. 323, 34 S.E. 2d 211; Grimes v. Coach Co., 203 
N.C. 605, 166 S.E. 599. 

When a plaintiff suing to recover damages for injuries sustained 
in a collision offers evidence tending to show that  the collision oc- 
curred when the defendant was driving to his left of the center of 
the highway, such evidence makes out a prima facie case of action- 
able negligence. Spiegelman v. Birch, 204 Va. 96, 129 S.E. 2d 119; 
Evansville Container Corp. v. McDonald, 132 F .  2d 80 (6th Cir.) ; 
Brown v. Head,  158 So. 2d 442 (La. App.) ; Miller v. Mullenix, 227 
Md. 229, 176 A. 2d 203. The defendant, of course, may rebut the in- 
ference arising from such evidence by showing that he was on the 
wrong side of the road from a cause other than his own negligence. 

True, this case is a repetitious example of a collision in which 
there were no survivors and to which there were no eye witnesses, 
but this situation does not change the rule of law. Plaintiff, having 
made out a prima facie case of actionable negligence against de- 
fendant's intestate, was entitled to have the jury pass upon the evi- 
dence. The judgment of nonsuit is 

Reversed. 

MOORE, J., not sitting. 

PEOPLES BANK & TRUST COMPANY, ADMIXISTRATOR OF THE ESTATE OF 

GEORGE SPRITE BARBEE, JR., v. LONNIE GLENN SNOWDEN. 

(Filed 6 July, 1966.) 

1. Automobiles 8 41a- 
Negligence is not presumed from the mere fact of an accident, and the 

doctrine of res ipsa bquitur does not apply upon proof that the driver of 
a vehicIe Iost control and ran off the highway, but when there is some 
evidence, physical, direct, or a combination of both, sufficient to permit 
a fair inference that the loss of control of the vehicle mas due to negli- 
gence, the evidence should be submitted to the jury. 

2. Same-- Physical facts at  scene, together with other evidence, held 
sufficient to be submitted to the jury on the issue of whether 
driver's loss of control was due to negligence. 

The evidence tended to show that the driver of the vehicle in which 
plaintiff's intestate was riding lost control of the vehicle, resulting in the 
accident causing death. The evidence tended to show that the accident 
occurred at  a place where a four-lane highway narrowed into a two-lane 
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highway, that defendant's vehicle left tire marks on the shoulder to its 
right as  though defendant had continued straight as the pavement nar- 
rowed to his left, and the physical facts a t  the scene tended to show that 
the vehicle was traveling a t  a high rate of speed. There was testimony 
that defendant stated after the accident that he became confused when 
he came to the narrowing of the road. Held: The evidence is sufficient to 
permit the inference that defendant lost control of the vehicle because of 
his speed and his failure to maintain a groper lookout, and judgment of 
involuntary nonsuit was erroneously entered. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Mintz, J., November 1965 Civil Session 
of PASQUOTANK. 

Action for wrongful death. 
It was established by stipulation that plaintiff's intestate, George 

Sprite Barbee, Jr .  (Barbee), died instantly as a result of injuries 
sustained in the automobile accident in suit. Plaintiff alleges that 
the fatal upset was proximately caused by defendant's negligence 
in that  he operated his vehicle a t  an excessive speed, without keep- 
ing it  under proper control, and without keeping proper lookout. 
Plaintiff's evidence tended to show these facts: 

On November 21, 1964, a t  about 2:15 a.m., Barbee was riding as 
a passenger in defendant's 1965 Ford automobile which he was driv- 
ing in a southerly direction on U. S. Highway No. 17. Approximately 
two miles south of Elizabeth City, No. 17 changes from a four-lane 
to a two-lane highway. At this point there is a highway sign which 
says "Resume Safe Speed." The area immediately north of this sign 
is a 45 M P H  speed zone. Defendant told Barbee's aunt, with whom 
intestate lived, that  when "he came to the narrowing of the road i t  
confused him, he became confused, and the car went off the road." 
The physical evidence a t  this spot was described by the investigat- 
ing patrolman: One line of tire tracks appeared on the shoulder of 
the road just as the pavement began to narrow into two lanes, in- 
dicating that  the driver had continued straight ahead while the 
pavement receded to the left. These tire markings were visible for 
a distance of 148 feet on the shoulder. They then swerved to the 
left and went southeastwardly across the pavement for 100 feet as  
two heavy black skid marks. It was "as if the car skidded and was 
beginning to turn sideways." (There were no skid marks on the 
pavement north of the place where the tire marks first appeared on 
the shoulder.) After crossing the east shoulder of the highway, the 
tracks went on for 227 feet, over two ditches, and finally plowing 
through and scattering a pile of concrete building blocks which had 
been stacked a t  a construction site. From the point where the tire 
marks first left the pavement to the place where defendant's Ford 



N.C. ] SPRING TERM, 1966. 751 

came to rest on its top, the officer found a line of marks, debris, and 
"holes and scrapes" which measured 525 feet. The front of the auto- 
mobile was pointing away from the pavement; the left door was 
open. Defendant was lying to the right rear of the automobile, 89 
feet from the east edge of the pavement. Barbee's dead body was 
discovered off to the right of the vehicle. 

On the night of the accident the weather was clear and cold. The 
asphalt pavement was smooth and dry. There were no eyewitnesses 
to the mishap, but a resident of the area, Mr. Wilbur Jordan, heard 
the noise of the accident. He  testified that  as he was preparing for 
bed he heard a series of metallic "bumping noises outside." The first 
noise appeared to be in his front yard. As it  passed on, the bumping 
was "every now and then." There was one big noise. Mr. Jordan 
neither saw nor heard any other traffic until he got to the scene three 
or four nlinutes later. Robert Duhadaway, a motorist, traveling 
south on KO. 17, stopped when he observed the lights of defendant's 
overturned car and saw a man running toviard it. Mr. Duhadaway 
had entered No. 17 three-fourths of a niile north of the accident 
and had observed no traffic on the highway. 

Prior to the accident defendant was in good health, not subject 
to fainting spells or blackouts. He had purchased his automobile new 
approximately six weeks before the accident; i t  was in excellent me- 
chanical condition. The sales agency which had sold defendant the 
automobile bought it  after the accident for salvage. Thereafter, the 
garage used certain parts from it, including the steering gear and 
"everything in the braking system except the right front wheel." 
Three of the tires were undamaged; the fourth had in it  a clean cut 
four inches long. "It was not a blowout type puncture; i t  was a 
sharp object cut." 

At the conclusion of plaintiff's evidence, defendant's motion for 
judgment of nonsuit was allowed, and plaintiff appealed. 

LeRoy, Wells & Shaw by Dewey W. Wells and L. P. Hornthal, 
Jr., for plaintiff appellant. 

Aydlett & White by Gerald F. White and Frank B. Aycock, Jr., 
for defendant appellee. 

SHARP, J. This appeal involves only the question whether plain- 
tiff's evidence was sufficient to take the case to the jury on the issue 
of defendant's actionable negligence. It presents once again this 
frequently recurring situation to which there are no eyewitnesses: 
An automobile leaves the highway, upsets or collides with some ob- 
ject, and thereby causes personal injury or death. The doctrine of 
res ipsa loquitur is not applicable to such cases, for negligence is 
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not presumed from the mere fact that  a vehicle veers off the high- 
way. Crisp v. Medlin, 264 N.C. 314, 141 S.E. 2d 609; Yates v. Chap- 
pell, 263 N.C. 461, 139 S.E. 2d 728. Nevertheless, the physical facts 
can sometimes tell, more convincingly than could a witness, what 
occurred prior to  the accident. " 'Eviclence of actionable negligence 
need not be direct and positive. Circumstantial evidence is sufficient, 
either alone or in combination with direct evidence.' " Randall v. 
Rogers, 262 N.C. 544, 549, 138 S.E. 2d 248, 251. As Higgins, J., said 
in Lane v. Dorney, 252 N.C. 90, 92, 113 S.E. 2d 33, 34: "As a pre- 
requisite to the presumption of driver responsibility, some evidence, 
physical, direct, or a combination of both, should be offered that  
other probable causes were absent, leaving the fair inference the 
accident resulted from the driver's negligence." 

In  Lane v. Dorney, supra, the driver of the automobile (Dorney) 
was going down hill on a long sweeping curve to the left. He  failed 
to make the curve, ran off the road to the right over an embankment, 
and jumped a stream. The vehicle landed on its top and was com- 
pletely demolished. The evidence disclosed that  Dorney was "per- 
fectly well." His vehicle was in good mechanical condition. The 
traveled portion of the highway was hard-surfaced, 18 feet wide, 
with dirt shoulders 3 feet wide. The surface was dry and free of de- 
fects. No other travelers were using the highway a t  the time and 
place of the accident. There was no evidence of a blowout. I n  re- 
versing the trial court's judgment of nonsuit, this Court held that  
the plaintiff's evidence "tended to remove other possible contin- 
gencies, leaving the permissible inference that  . . . (Dorney) was 
careless in the discharge of his duties to his passengers by failing to  
see the curve which he should have seen, or by failing to have his 
vehicle under such control as would enable him to keep i t  on the 
road. Failure in either particular would constitute negligence." Id. 
a t  95, 113 S.E. 2d a t  36-37. Accord, Yates v. Chappell, supra; Ran- 
dall v. Rogers, supra. 

The decision in Lane v. Dorney, supra, and the cases in line with 
it, control the decision here. The road was dry and free from defects. 
There was no other traffic on the highway a t  the time of the acci- 
dent. Defendant's 1965 Ford, purchased new five to  six weeks prior 
to the accident, was in good mechanical condition. After the acci- 
dent, the steering mechanism and the brakes were found not to be 
defective; an examination of the tires negated a blowout. The de- 
fendant was in good health and was not subject to blackouts or 
fainting spells. The area immediately north of the place where de- 
fendant's automobile left the pavement is a 45 M P H  speed zone. I n  
addition to this evidence, plaintiff offered defendant's own admission 
that  he was driving the automobile and also his explanation that  
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"when he came to the narrowing of the road i t  confused him, he be- 
came confused, and the car went off the road." 

From the foregoing evidence, i t  is inferable that  defendant, as  
he approached the narrowing of the road, failed to maintain a proper 
lookout and to keep his car under control; that  he was driving a t  
an excessive rate of speed when he ran off of the pavement; and that  
such conduct was a proximate cause of Barbee's death. Drumwright 
v. Wood, 266 N.C. 198, 146 S.E. 2d 1. As in Lane v. Dorrwy, supra 
a t  94, 113 S.E. 2d a t  36, plaintiff's evidence in the case a t  hand - 
viewed, as i t  must now be, in the light most favorable to  plaintiff 
-"tends to remove everything that might have influenced the move- 
ment of the car, causing it  to leave the road, save and except the 
hands of the man a t  the wheel." 

Defendant relies upon the case of Crisp v. Medlin, supra. This 
case, however, is distinguishable from the case a t  bar. I n  Crisp, the 
plaintiff, inter alia, failed to offer sufficient evidence to warrant a 
finding that defendant's intestate was driving the auton~obile at 
the time of the fatal wreck. 

The judgment of involuntary nonsuit was erroneously entered 
and is 

Reversed. 

MOORE, J., not sitting. 

BEVERLYN J. WHITLEY v. RUTH N. RICHARDSON. 

(Filed 6 July, 1966.) 

Appeal and Error 8 40- 
The verdict of the jury will not be upset for technical error which 

could not have affected the result of the trial. 

MOORE, J., not sitting. 

APPEAL by plaintiff from Houk, J., September 20, 1965 Schedule 
B Civil Session of MECKLENBURG. 

Plaintiff instituted this action on February 24, 1965, to recover 
for property damage and personal injuries allegedly sustained about 
4:00 p.m. on January 28, 1965, when defendant's automobile collided 
with the left rear side of plaintiff's Rambler station wagon in an 
intersection. On the trial, plaintiff's evidence tended to show: 
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Immediately after the accident, she had no reason to believe that  
she had been injured. Tha t  night, however, she developed double 
vision and a severe headache which continued until February 4th. 
Previously she had been subject to migraine headaches. After the 
accident her neck and shoulders became painful. About the middle 
of March, she began experiencing severe low back pain. The diag- 
nosis was a sprain of the neck and lower back. I n  the opinion of 
her physician, these sprains could have been caused by the auto- 
mobile accident in January. He  prescribed a brace, bedboard, an- 
algesics, muscle relaxants, and weight reduction. I n  his opinion, she 
has a permanent injury, which will require further treatment, but 
which he could not evaluate "in percentages." I n  July 1965, plain- 
tiff's physician referred her to Dr. II. W. Tracy, an orthopedist. 
Upon examination, he found that  she had the ordinary range of 
motion in her neck and demonstrated no tenderness. For a woman 
of her build and proportions, she also had normal and adequate 
range of motion in her back. Her refexes were regular, and there 
was no evidence of any nerve root injury. I n  Dr. Tracy's opinion, 
she had no "permanent residual disability with reference to her 
back." Plaintiff had gained about 30 pounds "over the past few 
months," a condition which, he said, could have been "a predis- 
posing or aggravating factor with respect to strain on the back." 
The only recommendation which the orthopedist made was that  
plaintiff continue with the weight-loss program. 

Defendant's evidence tended to show that  plaintiff had not been 
hurt in the accident; that  in July she was able to bend over in her 
garden sufficiently to  pick vegetables; and that,  with considerable 
agility, she had climbed upon a picnic table in her backyard. 

The jury answered the issue of negligence in favor of plaintiff, 
awarded plaintiff $200.00 for damage to her automobile and noth- 
ing for personal injuries. From judgment entered upon the verdict, 
plaintiff appealed. 

B .  F. Wellons and Broclc Barkley for plaintiff appellant. 
Carpenter, W e b b  & Golding for defendant appellee. 

PER CURIAM. Plaintiff assigns as error certain portions of his 
Honor's charge with reference to damages and to his failure to re- 
strain defendant's counsel from reading to the jury certain portions 
of the complaint. Conceding without deciding that  these rulings were 
technically erroneous, yet i t  is implausible that  they affected the 
verdict. Defendant has not seriously contested plaintiff's allegation 
that  the collision in question was proximately caused by defendant's 
negligence. The real controversy was whether plaintiff had suffered 
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any personal injuries in the accident, and the case was relatively 
uncomplicated. With reference to the issue presented, i t  would have 
been difficult to confuse the jurors. They decided that  plaintiff 
should be paid for the damage done to her autotnobile in the colli- 
sion, but that  she had suffered no damage to her person. The jury 
is the arbiter of the facts. I ts  verdict will not be upset for technical 
error which could not have affected the result of the trial. 1 Strong, 
N. C. Index, Appeal and Error § 40 (1957). 

No error. 

MOORE, J., not sitting. 

STATE v. LARRY WAYNE SMITH. 

(Filed 6 July, 1966.) 

1. Indictment and  Warran t  3 9; Burglary § 2.1- 
An indictment charging that defendant broke and entered "a certain 

building occupied by one Chatham County Board of Education, a Gov- 
ernment corporation" is fatally defective in failing to identify the prem- 
ises with sufficient certainty to enable defendant to prepare his defense 
and afford him protection from another prosecution for the same incident. 

2. Criminal Law 5 131- 
Where a ralid sentence is made to begin at  the expiration of a sen- 

tence vacated on appeal, a revised commitment for the valid sentence 
must be dated and be effective as  of the date of the original commitment 
in order to give defendant credit for the time theretofore served. 

MOORE, J., not sitting. 

APPEAL by defendant from Bickett, J., Regular February 1966 
Session, CHATHAM Superior Court. 

I n  Case No. 3478 the defendant was charged in a bill of indict- 
ment with breaking and entering "a certain building occupied by 
one Chatham County Board of Education" and in a second count 
with the larceny of a Hi  F i  record player belonging to Chatham 
County Board of Education. He  entered a plea of guilty ['to the 
felony of breaking and entering, and to the misdemeanor of larceny 
of a Hi  F i  record player" and the court pronounced judgment that 
he be confined in the State's prison for a term of not less than six 
nor more than ten years. 

I n  Case No. 3549, the defendant was charged with a violation 
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of G.S. 14-69.1 of falsely reporting that  a bomb was then located in 
the Henry Siler School building, et cetera. He plead guilty to this 
charge and the judgment pronounced was that  he be confined in the 
common jail of Chatham County for a term of eighteen months, as- 
signed to work under the supervision of the State Prison System. 
This sentence to begin a t  the expiration of the sentence imposed in 
Case No. 3478, et cetera. The defendant appealed both judgments. 

T.  W.  Bruton, Attorney General, Harry iMcGalliard, Deputy  
Attorney General for the State. 

L. T .  Dart,  Jr., counsel for appellant. 

PER CURIAM. The charge in 3478 that  the defendant broke and 
entered "a certain building occupied by one Chatham County Board 
of Education, a Government corporation," et cetera, is fatally de- 
fective in that i t  fails to identify the premises with sufficient cer- 
tainty to enable the defendant to prepare his defense and offer him 
protection from another prosecution for the same incident. It ap- 
pears from the brief that  he actually entered the Henry Siler School 
in Siler City but under the general description of ownership in the 
bill, i t  could have as well been any other school building or other 
property owned by the Chatham County Board of Education. For 
this reason, the bill is hereby quashed as to the first count and the 
judgment vacated without prejudice to the right of the solicitor to  
send a proper bill. No judgment having been pronounced on the 
second count of larceny, a misdemeanor, the cause is remanded for 
that  purpose. 

Inasmuch as the valid judgment of eighteen months pronounced 
in 3549 was made to begin a t  the expiration of the sentence imposed 
in Case No. 3478, i t  is hereby ordered that  a revised commitment 
be issued by the Clerk of Superior Court of Chatham County, dated 
on the date of the original commitment, and effective upon that  
date, to be substituted for the commitments heretofore issued. The 
effect will be that  the defendant will receive credit upon the new 
commitment for the time heretofore served upon the invalid com- 
mitment issued in Case No. 3478. 

As to Case No. 3478 with respect to first count 
Judgment vacated. 
As to Case No. 3478 with respect to second count 
Remanded. 
As to  Case No. 3549 
Modified and affirmed. 

MOORE, J., not sitting. 



WORD AND PHRASE INDEX 

Abandoned Highway-Section, of be- Allegata-Proof without allegation is 
comes neighborhood public road, unarailing, Vending Co. v. T ~ r ~ r e r ,  
E i g h w a ~  Comnz. v. Phillips, 369. 576. 

Abettor-See Criminal Law § 9. 
Amendment-To pleadings, see Plend- 

Abortion-S. v. Brooks, 427. ings 5 25. 

Abstract Question - Declaratory Judg- Amercement-Of sheriff, Produce Co. v. 
ment Bct does not authorize adjudi- Stanleu, 608. 
cation of, see Declaratory Judgment 
Act. "Annoy"-Court need not define, S. v. 

Godzcin, 216. 
Acceptance of Verdict-Court must ac- 

cept sensible verdict alld cannot re- Appeal and Error-In criminal cases 
fluire jury to redeliberate, 8, v. see Criminal L a w :  anneal from order 

Access-Deprivation of access to public 
highway constitutes a taking, see 
Eminent Domain. 

Accomplice-Charge on c lue  to scrut- 
inize testimony of, S .  v. Snzitll, 659. 

",4ct of God"-Bailee may be liable 
for failure to take appropriate steps 
after goods had been damaged in 
storagc. Im. Co. v. Storage Co., 679. 

Actions -Whether Compensation Act 
prec lud~s  action a t  common lam see 
Master and Servant § 86;  actions un- 
der Declaratory Jndgment Act see 
Declaratory Judgment Act ; distinc- 
tion between action on contract and  
in tort, Jenkins u. Winecoff, 639. 

Admiralty-Filing of petition in ad- 
miralty seeking limitation of liability 
is not motion precluding default 
judgment, Pot ts  v. Howser, 484. 

Animals-Necessity of keeping dog un- 
der restraint, SiflE v. Moore, 344. 

Advertisement-For sale of land by 
municipality, Bagzcell v. Brcuard, 
604. 

Agency-See Principal and Agent. 

Aider and Abettor-See Criminal Law 
§ 9. 

Alimony-See Divorce and Alimony. 

of Utilities commissibn see Utilities 
Commission ; review of order under 
Post Conviction Hraring is  by ccr- 
t ioran ,  I n  r e  HcB? lde, 93 ; appeal 
from inferior court to Superior Court 
qec Cuurts 8 G ;  cognizanre of n a n t  
of jurisdiction will be taken e r  nic,ro 
mo t i~ ,  Jcnhzns 2;. Winecoff, 639; Su- 
preme Court will not deternline cou- 
stitutional question whcn matter was  
not adjudicated in lower court, 
Hobbs e. Voore Count!/, 66.7: excep- 
tions and assiqnments of error. Tms t  
Co. v. Henry, 2.53; Dildail v. Board of 
Educatioti, 438; Natioxuide Honars v. 
Trust Co.. 528; I n  rc TPallace, 204 ; 
case on appeal, T e~lding Co. r .  Tur- 
ner, 576: evidence must be set out 
in narrative form, Trust Go. v. 
Henry, 263 ; motion for  diminution of 
record, Pendergraf t v. Harris.  396 ; 
assignments of error not brought for-  
ward in brief abandoned, Lowq z'. 

TRonzpson, 310 ; Hobbs 7;. Xoore 
County, 66.5 ; harmless and prejudicial 
error, Randleman 2;. Hinshalc, 126 ; 
Wkitlcy v. Richardso?~. 7.73 ; X117er 
e. Lucas, 1 ; I n  re  N111 of I,?~nn. 23-1, 
Vendinq Co. v. Turner, 676; IN re  
Will of Joner,  48: Harnnzoud v. Bu1- 
lafd ,  670; n here i t  d o ~ s  not appear 
that  discretionary matter n a e  de- 
ter~nined a s  matter of diceretion, 
canae will be remanded. Saitlcrwd c. 
Sa~lland. 376; reriew of motion to 
strike, XUI iiie Gorp. 2;. Fzctrell, 194 ; 
review of findings, Nattonicide Homes 
1;. Trust Co., 528; Little 2;. Stccen.s, 
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328 ; review of injunction proceed- 
ings, Dildall 2;. Board of Education, 
438; review of judgments on motions 
to nonsuit, Thanzes v. Tcer Go.. 663; 
Ins. Co. v. Storage Go., 679; law of 
the case, Conference I;. Piner, 74; 
Bretccr v. Garner, 219; Bank o. 
TVclls, 276; Scllafcr v. R. R., 419. 

Appearance-TVard v. Nfg. Co., 131. 

Appointn~ent - Statute providing for 
election and appointment of boards 
of education, Hobbs v. Moore Coulzt$J, 
665. 

Apportionment of Federal Estate Taxes 
-Of nonresident testator, Bank v. 
Wells, 256. 

,4rgument - Of counsel, Callicutt v. 
Snzith, 232. 

Arising Out of Course of Employ~nent 
-Causal relation between employ- 
ment and accident within purview of 
Compensation Act see Master and 
Servant. 

Arrest of Judgment-For want of jur- 
isdiction, S. v. Covington, 292. 

Assault-With intent to commit rape 
see Rape. 

Assignment-Of lease see Landlord and 
Tenant. 

Assignments of Error-Exceptions and 
assignments of error not set out in 
the brief deemed abandoned see Ap- 
peal and Error $ 38, Criminal Law 
$j 159; appeal is an  exception to the 
judgment see Appeal and Error  $ 
21 ; assignment of error must disclose 
within itself questions sought to be 
presented, see Appeal and Error $j 19. 

Attorney and Client-Counsel has  no 
duty to advise client against enter- 
ing plea of guilty. S. v. Hodge. 238; 
argument of counsel. Callirutt v. 
Smith, 252; waiver of counsel, S. v. 
Davis. 420 ; defendant may maire pre- 
l ia innry hearing without benefit of 
counsel. 9. v. Cason, 316; power of 
court to order mistrial for illness of 
attorney, S. v. Battle. 513. 

Attractive NuisanceEvidence held in- 
sufficient to show negligence on part  
of owner of land proximately caus- 
ing drowning of three-year old child 
in privy, Walker v. Sprinkle, 626. 

Automobiles-BIeasnre of damages for 
personal injury see Damages ; auto- 
mobile i~lsurance see Insurance ; acci- 
dent a t  grade crossing see Railroads 
$ 6 ;  accident on road under con- 
struction see Highways $ 7 ; transfer 
of title, Shealin ti. Indemnitu Co., 
503 ; operation of automobiles and 
law of the road, ,lIiller c. L~tcas,  1 ;  
Orifin v. Ward, 296: .4ndcrson v. 
TVc'bb, 715; Snell 21. Rock Co.. 613; 
8ink 2;. Jfoore, 344; defects in re- 
hicles, Jfiller c. Lucas, 1 : striking 
children on highway, Waucastcr 0. 

Bptrtlis, 87; action for negligent in- 
jury, Sfreater v. Marlis. 3 2 ;  Pearce 
v. Barlram, 707; Allen e. Sharp. 99; 
King v. Bonardi. 221; Trust Co. a. 
Bttoicden, 749 ; Anderson v. Webb, 
" - 14o ; Cline v. Atwood, 182; Apel v. 
Coach Co., 25 ; Rmnch 27. Gtrrley, 44 ; 
Snell v. Rock Co., 613; W a ~ c n s t e r  v. 
Sparks, 87 ; Sink c. Xoore, 314 ; Jones 
u. Johnson, 656; sufficiency of evi- 
dence of identity of driver, King v. 
Bonardi, 221; Barefoot v. Holmes, 
242; defective door latch, McGee v. 
Coa, 314 ; nonsuit for contributory 
negligence, Pardue v. Ins. Co., 82; 
Grifln u. Ward. 296; Brewer v. 
Garner. 219; Snell v. Rock Co.. 613; 
sufficiency of evidence of concurring 
negligence. Cline v. Atwood, 182; 
sufficiency of evidence of contribu- 
tory negligence for jury, Saunders a. 
Warren, 735 ; contributory negligence 
of passenger, King 2;. Bonardi, 221 ; 
Butler v. Wood. 250; Atwood 2;. Hol- 
land, 722; family purpose doctrine, 
.4ltman v. Snnders, 158: manslaugh- 
ler, S. v. Bridqers, 121 ; drunken driv- 
ing. S. v. Cunzminqs, 3 0 ;  S. v. Hall, 
!lo: unlawful taking of auto, S. v. 
Cocington, 202. 

Back Injury  - Proof that  injury re- 
sulted from accident, Jflliller v. Lucas, 
'1. 

Bailment-Ins. Co. I;. Storage Go., 679. 
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Bales of Skins-Liability of bailee for  
raccoon ~ l i i n s  damaged in storage, 
Ins. Co. z. Stotagc Co., 670. 

Banlts aild Banking-Donee is entitled 
to introduce inventory of deceased's 
safe clel~osit box to establish gift 
inter r l tos ,  Fesmtre 2;. Bonk, 359; 
pasing of checli drawn by unau- 
thorized agent, Sationwide Honzcs v. 
TI ust Co., 328. 

Best and Secondary Evidence-Insurer 
may ehtablish right to subrogation 
withont necesuity of introducing pol- 
icy in evidence. Ins. Co. v. Storage 
Co.. G79. 

Bicycle - Colliuion with automobile, 
Slnli C. MOOYC. 344. 

Bii! of i3 i icore~-Pot ts  v Hawser. 
G I ;  T7utrghatl z;. U~-r,adfoot, 601. 

Bill of Particulars-Cannot supply es- 
scntial aTerment of the indictment, 
sec Indictment and  Warrant.  

Billboartls-Ortlinnncc proscribing dis- 
play of indecent pictures within pub- 
lic I iew. A. e. F u >  lo, 333. 

Bills and Noteu-Consideration, Von- 
t oq r i~  r. 1~0,1~1~7e, 360; right to credit 
on note under collateml contract, 
Vcnditig CO. 2;. Tut'?zer, 676. 

Board of Edncation-Schools niust be 
integrated. D l l d a ~  1 ' .  Bomd o f  Bdu- 
cation, 4.33: statute proriding for 
election and appointment of boards 
of education, Hohbs 2;. Moore Count~l. 
6%: liability under Tort Claims Act 
for i n j u r ~  to pupil by school bus. 
B t . o ? c ~ ~  v. Board of Education, 740. 

Boats and Boating-Jndqment by de- 
fanlt  jn actions f o r  ila~nages arising 
out of boat collision, Potts v. How- 
scr. 484. 

Bodily Diufiqnrement-A~x~ard of dam- 
ageu for,  does not preclude damages 
fo r  low of kidney. Catcs 2.. Co~istrur-  
lion Co.. .?GO. 

Bond Order-E~penditure of proceeds 
of bonds in conforlnity with bond 
referendum see Taxation 12. 

Boundaries-Junior arid senior deeds, 
C o l e ~  v. Tel. CQ.. 701; proceusioning 
l~roceeding, Coleu c. Tcl. Co., 701 ; 
LcFc~c1.s c. Lenoir, 79. 

Breathalyzer - Breathalyzer test held 
competent, 8. v Cu~tznlitl!/c, 300. 

Brief-Exceptions and assignnlents of 
error not sct out in the bricf deemed 
abandoned see Appeal aiiil Error § 
35 ; Criminal Law § 159. 

Brokers-Liability of insurance broker 
for breach of contract to maintain 
insurance see Insurance 8 S ;  right of 
broker to retain parnest money, tJclt- 
1, ins v. T17inccoff, 639. 

Buildinq Permit-See JIunicipal Cor- 
porations a 25. 

Bnrden of Proof-111 (-a\ cz t procerd- 
ines w e  Wills ; in procrsuioning llro- 
cc~edinqs see Boundaries : in nc qliwnt 
actions qec Segligencc 8 21: of prov- 
ing tha t  conveyance nai:  fraudult~nt 
a s  to creditors in action to set auide 
deed of trust  a s  b r im  fml~tlulcnt. 
Slrpp111 Corp. C. Scott, 14.5: ii: npon 
carrier to provc justification of rat? 
iricrcace, l tilities Co~rzmzsszon v. R. 
R.. 317; rrs ipsa loqnttur does not 
affect burden of proof, Bowlinrl v. 
Oxford. ,552; p/'i~tcr facie  caqe does 
not alter burden of proof. Ins.  Co. v. 
S t o ~ a q e  Co.. 670. 

Burden on Iilterstate Commerce-,4110- 
cation of income of multi-state cor- 
poration for purposes of income t a ~ ,  
Oil Corp. v. Clayfon, 13. 

Burglary and Unlawful Breakiiigq. S. 
2;. Smitlr, 7.75; S. c. Battle, 313; S. 2;. 

Stinso?~, 661. 

Cancellation and Rescission of Instru- 
ments-Hnnzt?~,ond v. Bullard, 570. 

Carnal K~iomledge of Female-See 
Rape. 

Carriers-Rates, see Utilities Commis- 
sion. 

Cnuial Relation-Eet~wrn enrploymclnt 
and accident witliin pnrvie!~ of Com- 
pens~ t iun  Act scc JIaiter  and Ser- 
\-ant. 
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Caveat-See WilIs. 

Certificate of Public Convenience and 
Kecessity-See Utilities Commission. 

Certificate of Stock-Transfer of, Pes- 
mire n. Bank, 589. 

Certificate of Title-Transfer of title 
to automobile see Automobiles $ 4. 

Certiorari-Review of order under Post 
Conviction Hearing is by certiorari, 
In re  dlcBride, 93. 

Cestui Que Trust-Is not necessary 
party to action to set aside deed of 
trust as fraudulent, S u p p l ~  Corp. V .  

Scott, 145. 

C h a r g e S e e  Instructions. 

Chart-Introduction of chart comput- 
ing life expectancy in arguing quan- 
tum of damages held error, Callicutt 
v. Smith, 252. 

Check-Forgery of, see Forgery ; check 
for initial payment under parol con- 
tract to convey is without consid- 
eration when no property rights are 
conveyed, lllontague v. Womble, 360 ; 
liability of bank in paying check 
drawn by unauthorized agent, N@- 
tionwide Homes v. Trust GO., 528. 

Children - Contributory negligence of 
children see R'egligence f  16;  negli- 
gence in striking child on highway 
see Automobiles f  34, 41m; evidence 
held insufficient to show negligence 
on part of owner of land proximately 
causing drowning of three-year old 
child in privy, Walker v. Sprinkle, 
626 ; contributing to delinquency of 
minor, S. v. Whitted. 129. 

Church-See Religious Societies and 
Corporations. 

Circumstantial E v i d e n c M f  identity 
of driver see Automobiles $ 5  41p, 72; 
that car was to its left of center of 
road, Andersolt v. Webb. 745 ; physical 
facts held to show that loss of con- 
trol of vehicle was due to negligence, 
Trtrst Go. v. Snozcdcn, 749; of guilt 
of conspiracy and burglary, S. v. 
Battle, 513. 

Civil Rights Act-Public schools must 
be integrated, Dilday v. Board of 
Education, 438. 

Claim and Delivery-Writ may be is- 
sued only in pending civil action, In  
re TPallace, 204. 

Clerks of Court-Jury trial is required 
on appeal from clerk's order deter- 
mining controverted issue of fact, I n  
re Wallace, 204 ; jurisdiction to enter 
consent judgment see Judgments. 

Co-Conspirator-Charge on duty to 
scrutinize testimony of, S. v. Smith, 
G9.  

Commerce Clause-A4110cation of income 
of multi-state corporation for purpose 
of income tax, Oil Corp. v. Clayton, 
15. 

Common Law-Whether Compensation 
Act precludes action a t  common law 
see Master and Servant $ 86. 

Communications-Application for cer- 
tificate for operation of mobile radio 
service, Utilities Cwmna. v. Telegraph 
CO., 257; communications and trans- 
actions with decedent see Evidence $ 
11. 

Compensation Act-See Master and 
Servant. 

Complaint-See Pleadings. 

Compulsory Insurance-Where insur- 
ance is not required by Financial Re- 
sponsibility .4ct, requirement of no- 
t,ice to insurer is enforceable, Clm-  
mans v. Ins. Co., 495. 

Concessionaire-Agreement that note 
should be credited with amounts r e  
ceived by payee from concession, 
Vending Co. v. Turner, 576. 

Conclusiveness of Judgment-See Judg- 
ment $ 29. 

Concurring Negligence-Complaint held 
to state concurring negligence of de- 
fendants, Streater v, dlarlcs, 32; neg- 
ligcwe of defendant creating sudden 
emergency held sole proximate cause 
of accident insulating negligence of 
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other defendant in acting in emer- 
gency, Cline v. Atrc;ood, 182 ; negli- 
gence continuing to moment of im- 
pact is not insulated by negligence of 
another, Coa v. Gallamore, 537. 

Condemnation-See Eminent Domain. 

Condition and Use of Land and Prem- 
ises-Liability of owner or proprietor 
to invitee or licensee see Negligence. 

Confessions-See Criminal Law § 71. 

Conflict of Laws-See Courts § 20. 

Congregation-Of church, see Religious 
Societies and Corporations. 

ConjunctiveCharge held not to re- 
quire jury to find contributory neg- 
ligence conjunctively on each aspect 
pleaded, Long v. Tlrompson, 310. 

Consent Judgment-See Judgments. 

Consideration-Check for initial pay- 
ment under parol contract to convey 
is without consideration when no 
property rights are conveyed. Mon- 
tuque I;. Wontble, 360. 

Consolidation and Pe~erance of Indict- 
ments-See Criminal Law § 87. 

Conspirac~-S. v. Battle, 513. 

Conspiraior-Charge on duty to scrut- 
inize testimony of co-conspirator, S. 
v. Smith, 639. 

Constitutional Lam - Construction of 
statute in regard to constitutionality 
see Statutes $ 4 ;  supremacy of Fed- 
eral Constitntion. Dilday v. B.oaid of 
Educatiolz, 438 ; person entitled to 
raise constitutional questions, Angell 
v. Raleiql!, 387; Hobbs a. Moore 
Coztnt~. 665 ; judicial powers, Ins. Co. 
v. R?pztm, 289; equal protection and 
enforcement of laws. Hobbs v. Moore 
County. 665; religious liberty, S. v. 
Bullard, 599; person has no vested 
right in statute of distribution, John- 

Davis, 429 ; cruel and unusual punish- 
ment, S. v. Davis, 126. 

Construction - of Statute - See Stat- 
utes; of Contracts, Carson v. &-a- 
tional Co., 229. 

Contentions-Charge on contentions of 
parties see Criminal Lam $ 112. 

Contingent Remainder - Limitation 
over held contingent and not rested, 
Lawson I;. Lawsori, 643. 

Continuance - Of temporary restrain- 
ing order see Injunctions ; of trial see 
S. v. Stinson, 661. 

Contracts-Of emplo~ment, see Master 
and Servant ; insurance contracts and 
contracts to insure see Insurance ; 
justice of peace has exclusive original 
jurisdiction of action ex contractt~ 
where sum denlanded does not ex- 
ceed $200, Je~ l i ius  8. Winecoff. 639 ; 
general rules of construction, Carson 
v. ATational Co., 229. 

Contractor - Difference between em- 
ployee and independent contractor 
see Master and Servant § 3 ;  injury 
to subcontractor, Tllames u. Tcer Co., 
563. 

Contribution-Where plaintiff sues both 
tort-feasors neither mag file cross-ac- 
tion against the other, Streafer (v. 
Marks. 32; adjudication of contrib- 
utory negligence in action by one 
driver against other would not pre- 
clude one driver from thereafter 
maintaininq action against the other 
for contribution if passenger recovers 
judgnient only against the one, 
Streater v. Varks, 32; right of in- 
surer to contribution may not be 
based on subrogation, Ins. Co. v. By- 
num, 289. 

Contributory Negligence - See Negli- 
gence ; in operating motor vehicles 
see Automobiles. 

son v. Blackwelder, 209; due process. 
Randlentan v. H i ~ s ] ~ a w ,  136; rn re  Convicts-Damage to prison property 

Wallace, 204; necessity for indict- by' 85. 
ment, McClure v. State, 212; 8. v. Corporations-Transfer of Stock, Fes- 
Ilodge, 238; right to counsel, S. z.. mire v. Bank. 589. 
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Counsel-Has no duty to advise client 
against entering plea of guilty, S. v.  
Hotlge, 23s ; na i le r  of counsel, S. v. 
Daris, 420 ; defendant may waive 
preliminary hearing without benefit 
of counsel, S. 1;. Cason, 316; argu- 
ment of counsel, Callicutt 0. Smith, 
2.52; power of court to order mistrial 
for illness of counsel, S. a. Battlc, 613. 

Counties-Rcspectire duties of county 
connniesiollers and boards of educa- 
tion, D i l d a ~  c. Board of Ed~teatiotz, 
438; liability under Tort Claims Act 
for injury to pupil by school bus, 
L3roic.11 u. Board of Education, 740. 

County Civil Court-Appeal from in- 
ferior court to Superior Court see 
Courts § 7. 

Conrse of Eml~loynlent-Ca1lsn1 relati011 
between emplo~rnent and accident 
within purvie~r of Compensation Act 
see JIaster and Seruant. 

Courts-Jurisdiction of Superior Court, 
Bryawt v. Dozcgl~ertll, 545 ; Jenkins 
v. TVinccoff, 639 ; appeals to Superior 
Cou;t from clerk, I n  re TVallace, 204; 
Potts v. Hoxser, 484; appeals to su -  
perior Court from inferior courts, 
Pendergraft v. Harris, 396 ; jurisdic- 
tion of judge after order of another 
judge, S. v. Mayo, 415; Vending GO. 
v. Turner, 576 ; jurisdiction of jus- 
tices of the peace. Je~tkins v. Wine- 
coff, 639; conflict of laws, Baizlz v. 
'IPells, 276; Little v.  Stevens, 328; 
T11anzcs u. Teer Co., 565 ; jurisdiction 
of court over ecclesiastical matters, 
Coizfwewe a. Piner, 74;  unla~vful 
taking of automobile is misdemeanor 
lvithin e~c lus i re  original jurisdiction 
of inferior court, S. v. Coaington, 
292; court may remove Iraheas corpus 
proceeding to eonnty in which action 
for divorce and custody of children is 
pending. I n  re Xncon, 248; motion 
for continnance is addressed to dis- 
cretion of court, S. v. Stinson. 661; 
jury will not be allowed to impeach 
their own verdict. Selph v. Selph, 
6%: diwetionary power of court to 
set aside verdict see Trial $ 48; court 
must accept sensible verdict and can- 

not require jury to redeliberate, S. v. 
R l c i ~ h a r t ,  470; power of court to 
order mistrial for illness of attorney, 
S. v. Battle, 613; rerielr of award 
of Industrial Coinmission see Jlaster 
and Serrant B 04 ; whether Cornpen- 
sation Act precludes action a t  com- 
mon law see Master and Serrant 8 
86; trial by court under agreement 
of the parties see Trial % 67. 

Ciane-Injury to lvorlman n-hen other 
end of girder, raised by crane, came 
in contact with power line, Lewis v. 
Btrrnhill, 457. 

Creditors-Judgment creditors may en- 
join foreclosure of deed of trust, 
Heating Co. v. Blackbum, 155. 

Crin~inal Lam-Elements of and prose- 
cutions for particular offenses see par- 
ticular titles of crime ; criminal stat- 
ute or ordinance must be definite, S. 
a. Purio, 333; aiders and abettors, 
S. v. Childress, 85; degree of crime, 
S. v. Covinvton, 292; on appeal to 
Superior, stipulation that defendant 
~ v a s  found guilty in recorder's court 
and appealed to Superior Court con- 
fers jurisdiction on Superior Court. 
S. u. Hall, !lo; plea of guilty, I n  re 
McBride, 93;  JfcCIure v. State, 212; 
S. v. Hodge. 238; plea of former 
jeopardy, S. v. Battle, 513; facts in 
issue and relevant to issue, S. v. God- 
win, 216; record a t  former trial, s. 
v. Stallings, 405 ; circumstantial evi- 
dence, S. v. Cummings, 300; expert 
opinion evidence, S. v. Bridgers, 121; 
S. v. Brooks, 427; Breathalyzer test, 
S. v. Cunzmings, 300; identity of de- 
fendant, S. v. StaZZings, 40t5; tele- 
phone conversations, S. v. Godtcin, 
216; confessions, S. v. Stafford, 201; 
S. v. Conuers, 618 ; best and secondary 
e~idence, S. v. Stallings, 405 ; time of 
trial and continuance, S. v. Gtinson, 
661: motion of defendant for sepa- 
rate trial, S. v. Battle. 513; nonsuit, 
S. 2;. Bridvers. 121; S. v. Emunuel, 
663; S. v. Battle, 513; mithdrawal of 
count from jnrp, 8. v. Rhinehart, 
470; instructions, S. v. Hall, 90 ; S. 
8. Bridqers, 121; S. v. Godwin, 216; 
S. v.  LUatthetos, 244 ; S. u. Smith, 659 ; 
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S. v. Pilie, 312; sufficiency and effect 
of verdict, S. 2'. Rhinchart, 470; ar- 
rest of judgment, S. v. Cocington, 
20% setting aside verdict, S. 6. 

Battle, 313 : S. v. Bridgers, 121 ; judg- 
merit or sentence, S. 8. Thompson, 
633; length of sentence, S. v. Rhine- 
hart, 470; S. 2.. Thonzpsolz, 6.53; S. v. 
Smith. 73.5 : concurrent or cumulative 
sentence, S. 2;. Dogcjctt, 645; sus- 
pended sentence, S. G. Rhinehav-t, 
470; S. v. Thompson, 633; S. v. Cov- 
ingtotl, 202 ; appeals in criminal 
cases, S. v. Hodge. 238; S. v. Cov- 
inqton, 202: S. v. Rhinehart, 470: S. 
v. Ring, 631; S. v. Thon~pson, 633; 
S. ti. Battle, 613; S. v. Stafford, 201; 
H. v. Covington, 292 ; S. v. Smith, 659 ; 
S. 2j. Hall. 90;  S. v. Brooks, 427; S. 
v. Stallinqs, 405 : S v. ~~pch?rrck,  417 ; 
post conviction hearing, I n  re Mc- 
Bridc, 03; illcClwe v. State, 212. 

Cross-Action-Where plaintiff sues both 
tort-feasors neither may file cross- 
action against the other, Streater v. 
Xarks, 32. 

Cross-Examination-Party is bound by 
cross-examination as  to collateral 
matters. Pearce 6. Barham, 707. 

Crossing-Accident a t  grade crossing 
see Railroads 5 6. 

Cruel and TTnusual Pnnishment - See 
Constitutional Law 5 38. 

Culpable Segligence--In operation of 
automobile see Auto~nobiles § 60. 

Customer-Liability of owner or pro- 
prietor to customer see Negligence. 

Damages-Motion to set aside rerdict 
for inadequacy of award see Trial § 
52 ; for personal injury, Xing ti. Britt, 
694; special damages, Lon9 a. Thomp- 
son, 310; punitive damages, Cook v. 
Lanier, 166; evidence held insuffi- 
cient to shorn ruptured disc resulted 
from injury in suit, Miller 2;. Lucas, 
1; evidence held sufficient for recor- 
erg of damages for mental pain and 
sueering, King v. Britt, 5% ; instruc- 
tions on issue of damages, Callicutt 
c. Smith, 252. 

Dams-Damage resulting from break of 
municipal dam, Bowling a. Oxford, 
532. 

Dance School-Fall of dance pupil on 
waxed floor, Hedrick v. Tigniere, 62. 

Death-Action for wrongful death, Hor- 
ney v. Pool Go., 521. 

Declaratory Judgment Act-Angell v. 
Ralcigh, 387 ; Hubbard v. Josey, 651. 

Decedent-Communications and trans- 
actions with see Evidence § 11. 

Deeds-Ascertainment of boundaries 
see Boundaries ; registration and pri- 
ority see Registration; action to se t  
aside deed for mental incapacity, 
Hammo?zd 2;. Bullard, 570; par01 
trust see Trusts ; comeyance of prop- 
erty by municipality, Bagzcell v. 
Bretiard, 604. 

Deed of Separation-See Husband and 
Wife 11. 

Deed of Trust-Action to set aside as  
fraudulent, Supp7y Gorp. 2;. Scott, 
146. 

Default Judgment-See Judgments. 

Demurrer-See Pleadings. 

Descent and Distribution-Fact that in- 
teshte became mental17 incompetent 
prior to change in statute of distri- 
bution does not affect distribution 
under amended statute. Johnson v. 
Blackzcelder, 209. 

Diminution of Record - Motion for, 
Pendcrgraft v. Harris, 386. 

Directed Verdict-Motion for properly 
denied, S. v. Stinson, 661. 

Disabilib-Award of damages for bod- 
ily disfigurement does not preclude 
damages for loss of kidney, Gates v. 
Con~t~~ic t ion  Co., 660. 

Discharge of Employee - See Master 
and Servant § 10. 

Discorer~-See Bill of Discorev. 
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Discretion of Court - Discretionary 
power of court to set aside verdict 
see Trial S 48; Crimin:ll Law 5 126; 
motion to ::mend is addressed to, see 
Pleadings $ 24; motion for continu- 
ance is addressed to, S. v. Stinso% 
6G1; review of discretionary orders 
see Appeal and Error 5 46. 

Discrimination-Public schools must be 
integrated, Dilday v. Board of Edu- 
cation, 438. 

Disfigurement-Award of damages for 
bodily disfigurement does not pre- 
clude damages for loss of kidney, 
Cafes c. Construction Co., 660. 

Disjunctive-Charge held not to require 
jury to find contributory negligence 
conjunctively on each aspect pleaded, 
Long v. Thompson, 310. 

Distribution-See Descent and Distri- 
bution. 

Distributor-Where purchaser is not 
sure whether payment is due dis- 
tributor or supplier he may have 
both joined, Filter Co. v. Robb, 583. 

Divorce and Alimony-Alimony with- 
out divorce, Sayland v. Sayland, 378; 
modification of decrees for alimony, 
Sayland v. Sayland, 378; custody of 
children of marriage, I n  re  Macon, 
248. 

Doctrine of Iden Sonans-S. v. Stall- 
ings, 405. 

Doctrine of Res Ipsa Loquitur-Does 
not apply to fall of a dance pupil, 
Hedrick v. Tigniere, 62 ; while negli- 
gence is not presumed from mere fact 
of injury, where there is evidence 
that loss of control of vehicle is re- 
sult of negligence issue is for jnry, 
King v. Bonardi, 221; Trust Co. v. 
Snotcden, 749; 6oes not affect burden 
of proof, Bowltng 2;. Oxford, 652. 

Doctrine of Sudden Emergency-Cline 
v.  Atzcood. 182; Butler v. Wood, 250; 
Sink v. Moore, 344. 

Domestic Animals-Permitting dog to 
run a t  large, Sink v. Moore, 344. 

Dominant Highway-See Butomobiles. 

Door-Liability of owner for injury to 
passenger resulting from defect in 
latch, McGee 2;. Cox, 314. 

Double Office Holding-Statute held not 
invalid as providing for double office 
holding, Hobbs v. Moore Count!], G5. 

Dower-Right of widow under Intes- 
tate Succession Act see Descent and 
Distribution. 

Drirer - Circumstantial evidence of 
identity of, see Automobiles § §  41p, 
72. 

Drunken Driving - Operating automo- 
bile while drunk see Automobiles § §  
66 et seq. 

Duces Tecum-Vaughan v. Broadfoot, 
691. 

Due Process-Notice and opportunity 
to be heard are  required by due 
process, Randleman u. Hinshaw, 136. 

Earthen Dam-Damage resulting from 
break of municipal dam, Bowling v. 
Omford, 552. 

Easement-Laying of water main or 
sewer line in right of way is addi- 
tional burden upon the fee, Randle- 
man v.  Hinshaw, 136. 

Ecclesiastical Controversy-See Relig- 
ious Societies and Corporations. 

Education-See Schools. 

Ejectment - Housing Authority v. 
Thorpe, 431 ; LeFevers v. Lenoir, 79. 

Election-Statute providing for election 
and appointment of boards of edu- 
cation, Hobbs v. Noore County, 666. 

Electricity-Injury to workman when 
other end of girder, raised by crane, 
came in contact with power line, 
Lewis v. Bamzhill, 467. 

Embezzlement-Quashal of indictment 
for embezzlement does not preclude 
another judge from passing upon 
sufficiency of later indictment, 6. v. 
ilfayo, 415. 
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Emergency-Cline 2;. Atwood, 182 ; But- 
ler ti. IFood, 250; Sink v. Xoore, 3-14. 

Eminent Domain-Acts constituting a 
"taliing," Ru~dlonun, v. lilnslratc, 
136 ; IIig1~zt.rcy Conzm, v. Phillzps, 
309 ; proceedings to talre land and 
assess compensation, Randleman c. 
H m l ~ a w .  136; Rcdctieloprnent Co?nnz. 
v. Hagins. 622; actions to recover 
damages, LeFece~s v. Lenoir, 79. 

Employer and Employees-See Master 
and Servant. 

Entireties-Estate by, see Husband and 
Wife J 15. 

Equal Protection-Provisions for elec- 
tion of members of board of educa- 
tion held not to offend Equal Pro- 
tection Clause, Hobbs v. Moore 
Countu, 66:. 

Escape-S. 2;. R e ~ i s ,  255 ; S. a. Doggett, 
648. 

Estate by Entireties-See Husband and 
Wife 5 15. 

Estate Tases-Apportionment of Fed- 
eral estate taxes of nonresident tes- 
tator, Bank e. TVells, 276. 

E v i d e n c e I n  criminal prosecutions see 
Criminal Law : in particular actions 
and prosecutions see titles of partic- 
ular actions and crimes ; competency 
of mitnesies see Witnesses ; harmless 
and prejudicial error in the admis- 
sion or ~ ~ c l u s i o n  of evidence see Ap- 
peal and Error g 41; withdrawal of 
evidence from consideration of jury 
see Trial $ 16; expression of opinion 
by court in chsrge see Trial $ 5  33, 
37, in criminal prosecutions see Crim- 
inal Law 1 108; rulings on e~idence 
are not rcs judicata upon subsequent 
trial. T7cndinq Co. v. Turner, 576; 
parol evidence may not vary term 
of negotiable inqtrument, Vending 
Co. ti. Turner, 576; transactions or 
connnunications with decedent, Fes- 
mirr ti. Bank, .Xi9 ; Pearce v. Barham, 
707; relevancy of evidence, Vending 
Co. 2;. Turfier, 576; Pearce a. Bar- 
ham, 707; similar facts and trans- 

actions, Viller 2;. Lucas, 1 ;  compe- 
tency of ~~leadings, Supplu Co. c. 
Scott, 14.5 ; X-rays, Bt ai~ch v. Gurlt u, 
44: tcstinmny a s  to mental comlle- 
teary, Hn?w?zond 2;. Bullard, 570 ; 
medical espert testimony, ApeZ a. 
Coccch Co., 25 ; party may not inl- 
peach his own testimony, Cline v. 
Atzcc~od, 182 ; cross - esamination, 
Pcurce z;. Ba~lram. 707; evidence 
bhould be set out in record in nar- 
rative form, Trmt Co. v. Henry, 253. 

Examination of Adrerse Party - See 
BilI of Discorery. 

Esecution-Sheriff must return esecu- 
tion within 60 days, Produce Co. a. 
Stanleu, 608. 

Esceptions - Exceptions and assign- 
ments of error not set out in the brief 
deemed abandoned see Appeal and 
Error 5 38, Criminal Law 5 159; all- 
peal is exception to the judgment, see 
,4ppeal and Error § 21. 

Executors and Administrators-valid- 
ity and construction of wills see 
Wills ; only personal representative 
may maintain action for wrongful 
death, Homey v. Pool Go.. 5-01; com- 
munications and transactions with 
decedent see Evidence § 11;  donee is 
entitled to introduce inventory of 
deceased's safe deposit box to estab- 
lish gift inter vivos, Fesmire v. Bank, 
589. 

Ex Mero Rfotu-Supreme Court mill 
talre cognizance of want of jurisdic- 
tion ex mero motu, Jenkins v. Wine- 
coff, 639. 

Espert Testimony-Competency of med- 
ical exgert testimony see Evidence 
g S  44, 51: Criminal Law $ 53. 

Express Warranty-See Sales. 

Espression of Opinion-By court in 
charge, see Trial § $  36. 37; in crim- 
inal prosecutions see Criminal Lam 
g 108. 

Extra-judicial Confession - See Crim- 
inal Law 5 71. 
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Facts-Finding of, see Finding of 
Facts. 

Federal Estate Taxes-Apportionment 
of, of nonresident testator, Bank v. 
Wells, 276. 

Federal Gorernment - U. S. Constitu- 
tion is supreme, D i l d a ~  v. Board of 
Educatiott, 438. 

Felony-Whether larceny is felony or 
misdemeanor see Larceny $ 5  9, 10; 
whether forgery is felony or misde- 
meanor see Forgery $ 2 ;  whether es- 
calje is felony or misdemeanor see 
Escape; unlawful taking of automo- 
bile is misdemeanor within exclusire 
original jurisdiction of inferior court, 
S. .v. Govington, 292. 

Female-Indecent telephone calls to fe- 
male, S. v. Godwin, 216; assault on 
female with intent to commit rape 
see Rape. 

Finding of Facts-Review of findings 
and judgment on findings see Appeal 
and Error $ 49 ; court must find facts 
in regard to voluntariness of confes- 
sion, S. 2;. Con~ers, 618. 

Flooding-Bailee may be liable for 
failure to take appropriate steps af- 
ter goods had been damaged in stor- 
age, Ins. Go. v. Storage Co., 679. 

Foreclosure - Enjoining foreclosure, 
Heating Co. v. Blackburn, 156. 

Forehead-Recovery of damages for 
permanent loss of mobility of, Xing 
2;. Britt, 594. 

Foreign Corporation-,411ocation of in- 
come of multi-state corporation for 
purpose of income tax, Oil Corp. v. 
Cla~ton,  15. 

Foreseeability - Walker v. Sprinkle, 
626. 

Forgery-S. v. Davis, 126; liability of 
bank paying forged check, ATation- 
wide Hontes a. Trust Co., 628. 

Frauds, Statute of - .tfontague 2;. 

Womble, 360. 

Fraudulent Conveyances-Supply 00. 
?I. Bcott, 145. 

Freedom of Religion - Possession of 
Irexote and marijuana cannot be jus- 
tified on religious grounds, S. v. 
Bullard, 699. 

Freight Charges-Request for increase 
in rates, Utilities Comnz. v. R. R., 
317. 

Garage Liability Policy-Shearin v. In- 
demnity Co., 506. 

Garnishment-Ward v. Mfg. Co., 131. 

General Statutes-Table of statutes 
construed see Page 849 ; construction 
of statutes see Statutes. 

Gifts--Inter vivos, Fesmire a. Bank, 
589. 

Gorernmental Function-Of municipal 
corporations see Municipal Corpora- 
t ions. 

Grade Crossing-Accident at,  see Rail- 
roads 8 6. 

Guaranty-Marine Corp. v. Futrell, 194. 

Guilty-Plea of, see Criminal Law g 
23. 

Habeas Corpus-To obtain custody of 
luinor, In re 3lacon, 248. 

"Har:iss"-Court need not define, 8. v. 
Gotlwi~z, 216. 

Harmless and Prejudicial Error - In  
the admission or exclusion of evi- 
dence see Appeal and Error $ 41; in 
instructions see &4ppeal and Error $ 
4 2 ;  new trial will not be awarded for 
mere technical error, Whitley v.  
Richardson, 763. 

Health-Ordinary privy cannot be held 
as  matter of law to violate regula- 
tions, TVallier a. Sprinkle, 626. 

Highways-Use of highway and lam 
of the road see Automobiles; injury 
to person on highway under con- 
struction, Thomas a. Teer Co., 565; 
abandoned highway constitutes neigh- 
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borlmod public road, H ighz~ay  Conzm. 
v. Pkillips, 369. 

Homicide-JIanslaugliter in operation 
of automobile see Automobiles S 
29; self-defense, S. c. Jfiller, 409; 
sufhciency of evictcnce and nonsuit, 
S. 2 j .  Jlillcr, 400. 

Hurricn~le-Bailer may be liable for 
failure to take a l~prol~r ia te  steps af-  
ter goods liad been clamaged in stor- 
age, Itrs. Co. v. Storaye Co., 679. 

Husband and Wife-Deed of separa- 
tion. Sa!)lai~d 1'. Saljlatld, 378; estates 
by entireties. Duplin C o ~ o l t l ~  n. ,Jo?tcs. 
68. 

Hypothetical Questions-Competel~cy of 
medical espert  testimony see Er i -  
derice 8s  44. 51. 

Ice--From water leaking from mu- 
nicipal n a t e r  vorks,  Jfosseller v. 
dshecille. 104. 

Iden Sonans-S. 2;. Stallinys, 405. 

Identity of Drirer-Circumstantial eri- 
dence of, see Automobiles 55  41p, 72. 

Income Tax-See Taxation. 

Indecent Pictures-Ordinance proscrib- 
ing display of within public view, S. 
c. Furio, 353. 

Indecent Telephone Calls-To female, 
S. v. G o d d n ,  216. 

Indefinite-Vague and  indefinite ordi- 
nance, S. v. Furio, 363; meaning to 
statute held ascertainable by con- 
struction and not void for vagueness. 
IIobbs 2;. Jfoore C o u ~ f y ,  66.3. 

Independent Contractor-Difference be- 
tween employee and independent con- 
tractor see Master and Serrant 5 3. 

Indictnrmt and Warrant-Necessity for  
inrlic+ment see Const i t~~t ional  Law 8 
2'3 ; indictment for  particular offenses 
see particular titles of crimes: pre- 
l iminaq  proceedings. S. v. Caaon, 
316; charge of crime, S .  v. Sta7li)igs. 

405; S. v. Mayo, 514; S. v. Snzitl~ --- ( a ;  quashal, S. v. Furio, 353; S. c. 
Slal~o,  413. 

Indwtr ia l  Cominission-See i\la.ter and 
S e n  ant. 

Infants - Contributory negligence of 
minor see Segligence S 16 ; negligence 
in striking child on highnay see Au- 
tomobiles $ 8  34, 4lm ; eridence held 
in~uf ic ient  to shorn negligence on par t  
of olrner of land prosinlately caus- 
i n s  tlmn-ning of three-year old child 
in ~ r i r y ,  TTalkcr v. ~S'prinli-lp. 626; 
vontribnting to drlinquency of minor, 
S .  2.. Wtiitcd,  120. 

Inferior Court-Appeal from to Sn- 
perior Court see Courts 6 ;  in crim- 
inal cases see Criminal Law IS. 

Inherently Dangerous Tool--IIolZc?~b(~7~ 
1.. Fasteners Co., 401. 

Injunction-Enjoining. forclosurc. Heat- 
ing Co. u. Blackhum, 13.5; appeal 
from injunction order, Dilda!~ v. 
Board of Education, 438; enjoining 
enforcement of ordinance, Anyell o. 
Raleiqh, 387 ; continuance of tempo- 
rary orders, Heating Co. v. Black- 
bi~r??,  1.55, 

Insane Person-Action to set aside 
deed for mental incapacity, Ham- 
mond v. Rullard, 570; opinion evi- 
dence as  to mental capacity, Ham- 
mond v. Bqtllard, 570. 

Instructions-In particnlar actions and 
prosecutions see particular titlps of 
action.: and crimps : statement of eri- 
ilence and apl~lication of law thereto 
see Trial 33; Crinlinal Law S 107; 
r ~ p l w s i o n  of oj>inion hy court on e\i-  
clence see Trial  $ 3.7; charge on con- 
tentionc: of 11arties see Criminal Law 
4 112;  harmless and prejudicial pr- 
ror in imtrwtions see Appeal and Er- 
ror g 42; Criminal Law § 161. 

Insulating Negligence-Complaint held 
not to allege negligence of one rle- 
fendant n-hich insnlated ncrligcncc of 
the  other, Strenter v. Marks, 3 2 :  
negligence continuing to moment of 
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impact is not insulated by negligence 
of another, Cox v. Gallamore, 538; 
negligence of defendant creating sud- 
den emergency held sole proximate 
cause of accident insulating negli- 
gence of other defendant in acting in 
emergency, Cline v. Atwood, 182. 

Insnmnce- Agreement to maintain in- 
surance, Wiles v. Nullinax, 392; in- 
surance against uninsured vehicle, 
Rice v. Ins. Co., 421; payment and 
subrogation, Indent~ity Go. v. Barn- 
hardt, 302; Ins. Co. v. Bynum, 289; 
Ins. Co, v. Storage Co., 679; vehicles 
insured, Shearin v.  Indemnity Go., 
505; notice to insurer, Clemmons v.  
Ins. Co., 493 ; defense of action by in- 
surer does not waive noncoverage, 
Shearin v. Indemnity Co., 505 ; right 
of injured party against insured, 
Young v. Ins. Co., 339. 

Integration-Public Schools must be in- 
tegrated, Dilday v. Board of Educa- 
tion, 438. 

Intent-As element of assault with in- 
tent to commit rape see Rnpe. 

Intersection-See Automobiles. 

Intervening Negligence-Complaint held 
not to allege negligence of one de- 
fendant which insulated negligence 
of the other, Streater v. Jfarlcs, 32; 
negligence continuing to moment of 
impact is not insulated by negligence 
of another, Coa? v. Gallamore, 638. 

Inter Viros Gift-Fesmire v. Bank, 598. 

Interstate Succession Bct-See Descent 
and Distribution. 

Intoxicating Liquor-Operating auto- 
mobile while under influence of, see 
Automobiles $ 66 et seq. 

Intoxication -Breathalyzer test held 
competent. S. v. Czcmmings, 300. 

Invitee-Liability of owner or proprie- 
tor to invitee see Negligence. 

Issues-Raised by the pleadings see 
Pleadings 29; in automobile acci- 
dent cases see Automobiles $ 46.1. 

Joint Tort-Feasors-Where plaintiff 
sues both tort-feasors neither may file 
cross - action against the other, 
Ntreater v, Marks, 32 ; adjudication 
of contributory negligence in action 
by one driver against other would 
not preclude one driver from there- 
after maintaining action for contri- 
bution against the other if passenger 
recorers judgment only against the 
one, Streater v. Marks, 32; right of 
insurer to contribution may not be 
based on subrogation, Ins. Co. 9. 

Bynum, 289. 

Judges-Trial by court under agree- 
ment of the parties see Trial § 57; 
court must accept sensible verdict 
and cannot require jury to redelib- 
erate, S, v. Rhinehart, 470; power 
of court to order mistrial for illness 
of attorney, S. v.  Battle, 513; mo- 
tion for continuance is addressed to 
discretion of court, S. v. Stinson, 661 ; 
rulings on evidence are not res judi- 
cafa upon subsequent trial, Vending 
Co. v. Turner, 576 ; quashal of indict- 
ment does not preclude another judge 
from passing on validity of subse- 
quent indictment, S. v. Mayo, 415. 

Jutlament Creditor-May enjoin fore- 
closure of deed of trust, Heating Co. 
a. Blackburn, 155. 

Judgments-Assignments of error to 
judgment see Appeal and Error $ 21 ; 
modification of judgment in trial 
court, Yoz~ng v. Ins. CO.. 339; judg- 
ments by default, Potts v.  Howser, 
484; Freeman v. Food Systems, 56; 
erroneous judgments, Young v. Ins. 
C'o., 339; consent judgment, Young u. 
Ins. Co., 339; parties concluded, 
Streater v. Marks, 32; matters con- 
cluded, Shearin v.  Indemnity Co., 
503; r ~ t u r n  of execution on. Pro- 
dwce Co. v. Stanleu, 608; activation 
of suspended sentence or judgment 
see Criminal Law $ 136; arrest of 
judgment for want of jurisdiction, S. 
v. Cooinqton, 202 ; quashal of indict- 
ment for embezzlement does not pre- 
clude another judge from passing 
upon sufficiency of later indictment, 



WORD AND PHRASE INDEX. 

S. v. dfuuo, 416; prior to amendment, 
i t  l n a ~ ~ d a t o r y  that  sentence for 
escape commeuce a t  expiration of 
term or terms defendant was serving 
a t  time of escape, S. v. Doggett, 648. 

Judicial Power - Whether statute 
should be amended is legislatire and 
not judicial function, Ins. GO. V. By- 
num, 289. 

Junior Deed-Corner may not be estab- 
lished by call in junior conveyance, 
Coley G. Telephone Co., 701. 

Jurisdiction-Of courts in general see 
Courts; over ecclesiastical matters 
see Religious Societies and Corpora- 
tions. 

Jury-Jury trial  is  required on appeal 
from clerk's order determining con- 
troverted issue of fact. I n  re Wallace, 
201; court must accept sensible ver- 
dict and cannot require jury to r e d c  
liberate, S. 2;. Rhinehart, 470; jury 
-rill not be allowed to impeach their 
own verdict, Selph v. Selpl~, 63.5; 
trial by court under agreement of the 
parties, see Trial  57; juror is not 
employee of county within purviem 
of Compensation Act. Hicks u. Guil- 
ford County, 364. 

Judicial Admissions-Admissions in an- 
sve r  of facts alleged in complaint 
establkhes those facts without neces- 
sity of introducing pleading in eri- 
dence, Ins. Co. v. Storage Co., 679. 

Justice of Peace-Has exclusive orig- 
inal jurisdiction of action ex con- 
trnctzc where sum demanded does 
not exceed $200, Jenkins a. Winecoff, 
630. 

Kidney-Award of damages for bodily 
disfigurement does not preclude dam- 
ages for  loss of kidney, Gates v. Con- 
struction Co., 560. 

Landlord and Tenant-Assignment and 
subletting, Carson v. National Go., 
220: expiration of term and exten- 
sions, Carson v. National Co.. 229; 
Homing Authority v. Thorpe, 431. 

Larceny-S. v. Stinson, 661; S. v. 
Brown, 189; S. v. Davis, 126; S. v. 
WiEl~urns, 424 ; receiving stolen goods 
see Receiring Stolen Goods. 

Latcli-Liability of owner for injury to 
passenger resulting from defect in 
latch, McGee v. Cox, 314. 

Law of the Case-See A ~ p e a l  and Er- 
ror § 60. 

Lawn Chair-Fall of customer in store 
while trying to sit in lawn chair, 
Sellers v. Vereen, 307. 

Lease-See Landlord and Tenant. 
Legislatire Power - Whether statute 

should be amended is legislative and 
not judicial function, Ins. Co. v. By- 
nzm, 289. 

Liability Insurance - Antomobile lia- 
bility insurance see Insurance. 

Licensee-Liability of owner or  pro- 
prirtor to licensee see Negligence. 

Lien-For taxes, see Taxation. 

Life Expectancy-Introduction of chart 
cornpnting life expectancy in arguin;. 
quantum of dnmages held error, Cal- 
Iicutt v. Smith, 232. 

Like Facts and Transactions-Evidence 
of, see Evidence § 16. 

Limitation of Actions - Abqence and 
nonresidence, Little v. Steoens, 328. 

Limitation Over-Held contingent and 
not vested, Lawson v. Lazoson, 643. 

Limited Access Highway-Deprivation 
of access to public highway constitu- 
tes a taking, Aighzcay Comnz. 2;. 

Phillips, 360. 

Loss of Wages-Allegations held suffi- 
cient for award of dnmages for loss 
of time and wages from personal in- 
jury, Long 1;. Thompson, 310. 

Magistrates-Justice of peace bas ex- 
clusive original jurisdiction of action 
c.c contractu where sum demanded 
does not exceed $200, Jenkins v. 
TVinecoff, 630. 
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Malicious Prosecution-Cook v. Lanier, 
166. 

3lalpractice - Compensation Act does 
not preclude employee from suing for 
malpractice, Bryant v. Dougherty, 
543. 

Manslaughter-In operation of automo- 
bile see Automobiles $3 59. 

hkrijuana - Possession of cannot be 
justified on religious grounds, S. 2;. 

Bullard, 509. 

Master and Serrant -Distinction b e  
tween employee and independent con- 
tractor, Lewis 1;. Barnliill, 457 ; dura- 
tion of employment and wrongful dis- 
charge, Preenzan v. Food Systenzs, 56 ; 
Workmen's Compensation Act, Hicks 
v. Guilford Cozintl/, 361; Brl~ant  a. 
Doughertu, 645 ; Cafes v. Construction 
Co., 660; Bryan v. Church, 111; Alt- 
man v. Sanders, 158; Lewis v. Barn- 
hill, 437; Homey v. Pool Co., 521. 

Medical Espert-Competency of medi- 
cal expert testimony see Eridence $5 
44, 51 ; Criminal Law $ 53. 

Mental Capacity-To execute will see 
Wills; action to set aside deed for 
mental incapacity, Hammond v. Bull- 
ard, 570 ; opinion evidence a s  to  men- 
tal capacity, Hamnzond u. Bullard, 
570. 

Mental Pain-Recorery of damages for, 
Ring a. Britt, 594. 

Minor-Contributory negligence of mi- 
nor see Negligence $ 16; negligence 
in striking child on highway see Au. 
tomobiles $ $  34, 41m; evidence held 
insufficient to show negligence on 
part of ovmer of land proximately 
causing drowning of three-year old 
child in priry, Walker v. Sprinkle, 
626; contributing to delinquency of 
minor, S. v. TVhitted, 129. 

Minister-Injury to minister while mov- 
ing stove in parsonage, Bryan v. 
Church, 111. 

Misdemeanor - Whether larceny is 
felony or misdemeanor see Larceny 

$ %  9, 10;  whether forgery is felony 
or misdemeanor see Forgery $ 2 ;  
whether escape is felony or misde- 
meanor see Escape. 

Misjoinder-Demurrer for misjoinder 
ijf parties and causes see Pleadings 
8 IS. 

Misstatement of Contentions - Charge 
on contentions of parties see Criminal 
Law $3 112. 

Mistrial-Power of court to order mis- 
trial for illness of attorney, S. a. 
Battle, 513 ; discretionary power of 
court to order mistrial see Trial $ 
48. 

Mobile Radio Service-Application for 
certificate for operation of mobile ra- 
dio service, Utilities Comm. w. Tele- 
graph Co., 237. 

Modification of Judgment-Of consent 
,judgment, Young v. Insurance Go., 
339. 

"Molest"-Court need not define, S. v. 
ff odwin, 216. 

Moot Question-Declaratory Judgment 
Act does not authorize adjudication 
of, see Declaratory Judgment Act. 

Morals-Ordinance relating to, see Mu- 
nicipal Corporations $ 27. 

Mortgages and Deeds of Trust-Cestui 
is not necessary party to action to 
set aside deed of trust as fraudulent, 
Supply Corp. v. Scott, 145; priority 
of lien may be declared under doc- 
trine of constructive trust regardless 
of registration, Electric Co. v. Con- 
struction Go., 714; payment is de- 
fense to foreclosure, Heating Co. v. 
Blackburn, 155. 

Motion Pictures-Ordinances proscrib- 
ing display of indecent pictures 
within view of public, S. v. Furio, 
358. 

Motions-To strike see Pleadings $ 34; 
to amend see Pleadings $ 24; for 
continuance. S. v. Stinson, 661; for 
directed verdict properly denied, S. 
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v. Stinson, 661; for diminution of 
record, Pendergraft v. Harris,  396; 
motions within purview of G.S. 1-125 
for purpose of extending time to 
plead, Pot ts  u. Howser, 484. 

Motor Vehicles-See Automobiles. 

Motor Vehicle Safety and Financial Re- 
sponsibili6 Act-Where insurance is  
not required by Financial Respon- 
sibility Act, requirement of notice to 
insurer is enforceable, Clemmons o. 
Ins. Co., 495. 

Multi-State Corporation-Allocation of 
income of multi-state corporation for 
purpose of income tax ,  Oil Corp. u. 
C l a ~ t o n ,  15. 

Municipal Corporations-Condemnatior~ 
by, see Eminent Domain; powers of 
municipal corporation. S. w. Fzrrio, 
353; B a g u d l  2;. Brecard, 604: MOS- 
scllt r 2;. Bsl~ecillc, 104 ; Bozclinq w. 
Oxf.ord, 532; injury f rom defect i n  
streets. sidewallcs, or n a t e r  systems, 
Mosscller 11.  Aslleville, 104 ; Bowliw 
I;. Oxford, 532; sale of property hy 
municipality, Baqzcell w. Bremld.  
604 : zoning ordinances and bnilclinq 
permits, Cnrrer v. Board of Adjr i~t -  
nzetzt. 40;  public morals and welfare. 
S .  v. Fzrrio, 353. 

Name-Doctrine of Iden Sonans, S. w. 
Btallings, 405. 

Narcotics-Operating automobile while 
under the  influence of, see Butomo- 
biles $1 66 et seq.; possession of nar- 
cotics may not be justified on ground 
of religious beliefs, S. v. Bullard, 
599. 

Negligence--In t he  operation of auto- 
mobiles see Automobiles ; action for 
wrongful death see Death ; liability 
of municipal corporation for negli- 
gent injuries see Municipal Corpora- 
tions : right to contribution between 
tor t  feasors see Torts ; liability under 
Tort  Claims Act for  injury to pupil 
by scllool bus, Brown v. Board of 
Edrtcation, 740; "act of God," Ins. 
Co. ti. Storage Go., 679; pro xi mat^ 
cause, Sncll w. Rock Co., 613 ; Ins.  Go. 

v. Storage Co., 679; concurring and  
intervening negligence, Cox v. Galla- 
mot e, 537 ; contributory negligfnce, 
Glrfiflilz v Ward, 296 ; Lewis c. Barn- 
hill, 457; sudden emergency, Cli~lc c. 
Atwood, 182; Srnk v. illoore, 344: 
contributory negligence of minors, 
Hedvick 2;. Tigniere, 6'2 ; presnmptions 
and burden of proof, Hcdric76 v. Tlg- 
niere, 62 ; King v. Botla? di, 221 ; Aslle 
v. Bui lde~s  Co., 384; Lewis 2;. Ba??z- 
hzll, 4 X :  sufficiency of evidence on 
issue of negligence in general, Hed- 
7 irk v. Tigniere, 62;  Aslze 2;. Brilldera 
Co., 384 : T,ewis 2;. Barnlrill, 4.57 : res 
lpsa Toqmtztr, Hollcnbcck v. Fasten- 
o a Co.. 401 : Bowlzng w. Oxfot d, 252 ; 
sufficiency of eT idence to require snb- 
miscion of issue of contribntory nrq- 
ligence. Butler ti. TVood. 250; nonunit: 
for  contributory negligence, IFcdric7~ 
v. Tiqmei P ,  62 ; W a ~ ~ c a s t e r  w. Sparks, 
87: L e w s  7.. Barnlrzll. 4.37; Corc v. 
Callnmorc, Ti37; Thnnzes w. Tccr Co., 
366: 4t1cood v. Holland, 722; Snell 
I?. R ~ 7 i  Co.. 613; inftructions in neq- 
ligence actions. Long a. Thonzpson, 
310 ; Leu ir v. Barn71 ill, 4.57 ; injuries 
to children from danqerous condi- 
tions. TVnlXer 1;. Sprinkle, 626; lia- 
bility for injury to inritee. ITedric81c 
7.. Tiqfzit? e. 62 ; Sellera ti. Tie) cell ,  

307 ; injuries to licenser, Thanzes c. 
Teer Co.. .X5: measure of damages 
for personal injury see Damages. 

Newtiable Instruments-See Bills and 
Notes. 

Negroes-Public schools must be inte- 
grated. D i lda~ j  v. Board of Edrcca- 
tion, 43'3. 

Xeighborhood Public Road-Section of 
abandoned highway becomes neigh- 
b o r h ~ o d  public road, f l ig lmay Comm. 
v. Phillips, 369. 

Nonexpert Witness-Testimony of iden- 
tity of vehicle held shorthand state- 
ment of fact. S. v. Bridges, 121. 

Nonresident-Apportionment of Federal 
estate tases  of nonresident testator, 
Bank v. TVelTs, 276. 

Nonsuit - Sufficiency of evidence for  
nonsuit in particular prosecutions see 
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particular titles of crimes ; sufficiency 
of evidence to overrule in general, 
see Trial Q 22: nonsuit for variance 
see Trial Q 26: consideration of evi- 
dence on motion to nonsuit see Trial 
$ 21, Criminal Law § 99 et seq.; 
sufficiency of evidence to overrule 
nonsuit in negligent acts see Negli- 
gence 24; nonsuit for contributory 
negligence see R'egligence 8 26; re- 
view of judgment on motion to non- 
suit see Appeal and Error $ 51; is in- 
apposite under Declaratory Judgment 
Act, Hubbard I). Josey, 651. 

Notice-Registration as notice see Reg- 
istration ; publication of notice of 
levy upon garnishee, 'Ward G. Mfg. 
Go., 131; notire and opportunity to 
be heard are required by due process, 
Randleman v. Hinshaw, 136. 

Obscene Pictures-Ordinance proscrib- 
ing display of within public view, S.  
v. Furio, 353. 

Opinion - Expression of opinion by 
court in charge see Trial $8 3.5, 37; 
in criminal prosecutions see Criminal 
Law Q 108. 

Opinion Evidence-Testimony of iden- 
tity of vehicle held shorthand state- 
ment of fact, S. v. Bridges, 121; opin- 
ion evidence as to mental capacity, 
Hammond 2;. Bullard, 570; expert 
opinion evidence see Evidence 42, 
et seq. 

Opportunity to be Heard-Kotice and 
opportunity to be heard are required 
by due process, Randlernan v. Hin- 
shaw, 136. 

Ordinances-Enjoining enforcement of 
municipal ordinance, Angel1 v. Ra- 
leifjh, 357: construction and operation 
of ordinances see RIunicipal Corpora- 
tions § 21, et seq. 

Outhouse-Evidence held insufficient to 
show negligence on part of owner of 
land prosimately causing drowning 
of three-gear old child in privy, 
Walker  v. Sprinkle, 626. 

Parking-See Automobiles. 

Parking Lot-Whether injury to em- 
ployee on employer's parking lot 
arises out of employment, Altnzan v. 
Sanders, 158. 

Parol Evidence-May not vary term of 
negotiable instrument, Vending Co. a. 
Turner,  576. 

Parole-Pact that defendant is on pa- 
role does not preclude appeal, 8. v. 
Rhinehart, 470. 

Parsonage--Injury to minister ~vhile 
moving stove in parsonage, Bryan v. 
Church, 111. 

Partial Disability-Award of damages 
for bodily disfigurement does not pre- 
dude damages for loss of kidney, 
Cates v. Construction Co., 560. 

Partial New Trial-Trial court may 
order partial new trial, Branch v. 
Gurley, 44. 

Parties - Parties concluded by judg- 
ment see Judgments Q 29; demurrer 
for misjoinder of parties and causes 
see Pleadings $ 18;  cestui is not nec- 
essary party to action to set aside 
deed of trust as  fraudulent, Supplv 
Corp. v. Scott, 145; parties plaintM, 
Bowling v. Oflord ,  552; Filter Co. 
u. Robb, 583; Ine. Co. v. Storage 
Co., 679. 

Passenger-In automobile, see Auto- 
mobiles. 

Payment - Whether note secured by 
deed of trust was paid by insurance 
fund, Heating Co. v. Blackburn, 155; 
payment of note under provisions of 
collateral contract, VendZng Co. v. 
Turner,  576. 

Pedestrian-Injury from fall on street 
while walking see Municipal Cor- 
porations ; injury to by automobile 
see Automobiles. 

Penalty-Of amercement, Produce Co. 
v. Stanleu, 608. 

Perjury-S. v. King, 631. 

Permanent Scar-Recovery of damages 
for, Xing v. Brit t ,  594. 
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Personal Injury-Allegations held suffi- 
cient for award of damages for loss 
of time and wages for personal in- 
jury. Lonq 2;. Tl~onlpson, 310; mea- 
sure of dalnages for personal in- 
juries, King v. Britt, 594. 

Personal Property-Malicious damage 
to. S. v. Childress, 86. 

Personal Proper@ Tax-See Taxation. 

Peyote--Possession of peyote and mari- 
juana cannot be justified on religious 
grounds. S, v. Bullard, 599. 

Physical Facts - Circumstantial evi- 
dence as  to why car was to its left 
of center of road, Anderson v. Webb, 
743; physical facts held to show that 
loss of control of rehicle v a s  due to 
negligence. Trust Co. v. Snomden, 
749. 

Physicians and Surgeons-Competency 
of medical expert testimony see Evi- 
dence $ §  44, 61; malpractice, Bryant 
v. Doughert~, 545. 

Pictures - Ordinance proscribing dis- 
play of indecent pictures within pub- 
lic view, S. v. Purio, 353. 

Plea of Guilty-See Criminal Lam I 
23. 

Pleadings-In particular actions see 
particular titles of actions ; of dam- 
ages, see Damages s 10; punitive 
damages need not be pleaded eo 
~wntine, Cook v. Lanier, 166; allega- 
tions held sufficient for an-ard of 
damages for loss of time and wages 
for personal injury, Long v. Thomp- 
so~z. 310: motion within purview of 
G.S. 1-125 for purpose of extending 
time to plead, Potts v. Hozcser, 484; 
counterclaims and cross - actions. 
Streatcr v. Marks, 32 ; Lewis v. Barw- 
hill. 4.57: cause of action may not 
be alleged in reply, Furnitwe Co. v. 
Bentwood Co.. 119 : demurrer, Rtr cat- 
er v. Mnrks, 32; Filter Go. v. Robh, 
583 ; Conference v. Piner, 74 ; Wallier 
v. Sprin7;lr. 626: amendment of plead- 
ing, Vending Co. v. Turner, 576; 
Furnitzwe Co. v. Bentwood Co., 119; 

variance, Vending Co. v. Turner, 
5'i6; issues raised by pleadings and 
necessity for proof, In  re Wallace, 
204; Ins. C.0. v. Storaqe Co., 679: mo- 
tions to strike, Marine Corp. v. Fu- 
trell, 194. 

Police Power-See Municipal Corpora- 
tions $ 24 et seq. 

Ponds-Damage resulting from break 
of municipal dam, Boz2;ling 'L.. Oxford, 
552. 

Possession - Presumption from recent 
possession of stolen goods, S. v. 
EmanurZ, 663. 

Post Con~iction Hearing-See Criminal 
L n v  5 173. 

Power Tool - Inheren t l~  dangerous, 
Hollenbcclc v. Fasteners Co., 401. 

Power Line-Injury to workman when 
other end of girder, raised by crane, 
came in contact with power line, 
Lewis I;. Barnhill, 487. 

Power of Appointment-Trust Co. v.  
Hunt, 173. 

Prayer for Judgment-Upon motion for 
judgment sequent to prayer for judg- 
ment, court is not bound by technical 
rules of evidence nor by procedure 
for activation of suspended sentence, 
S. v. Thompson, 653. 

Preliminary Hearing-Defendant may 
waive preliminary hearing without 
benefit of counsel, 8. v. Cason, 316. 

Presumptions-No presunlption of neg- 
ligence from mere fact of injury, see 
ATeqligence S S  21, 41a; res ipsa lo- 
qui t~tr  creates no presumption of meg- 
ligence, Bowlmy v. Oaford, 562 ; while 
negliqence is not prcsumed from 
mere fact of injury, n-here there is 
evidence that 105s of control of re- 
hicale is result of neqlicence issue is 
for jury, Xing v. Bonardi. 221: Trust 
Co. v. Snowden, 749; presumption 
that 13 year old child is incapable of 
contributory negligence, Hedrick v. 
Tiqniere, 62; from recent possession 
of stolen goods, S. v. Emanztel, 663; 
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presumption of regularity of acts of 
public officer held rebutted, 8. v. Up- 
church, 417. 

Prima Facie Case-Merely takes issue 
to jury, Cooli v. Lanier, 166; does 
not alter burden of proof, Ins. Co. v. 
Storage Co., 679. 

Principal and Agent-Liability of own- 
er for negligent operation of vehicle 
by driver see Automobiles; scope o l  
authority, Lez~is v. Barnhill, 467; 
principal is not immune to suit a t  
common law even though agent is im- 
mune when cause is precluded by 
Compensation Bct, Altman v. Sand- 
ers, 158; where purchaser is not sure 
whether payment is due distributor 
or supplier, he may have both joined, 
Filter Co. v. Robb, 583 ; liability of 
bank in paying check drawn by un- 
authorized agent, Nationwide Homes 
v. Trust Go., 528. 

Prison-Damage to prison property by 
convicts, S. v. Childress, 85. 

Privy-Evidence held insufficient to 
show negligence on part of owner of 
lnnd prosimately causing drowning 
of three-year old child in privy, 
Walker a. Sprinlzle, 626. 

Probable Cause -Want of probable 
cause see Malicious Prosecution. 

Probata-Proof without allegation is 
unavailing, Vending Co. v. Turner, 
576. 

Probate of Fills-See Wills. 

Process-Subpoena duces tecum, Vau- 
ghan v. Broadfoot, 691; service by 
publication and attachment, Ward v. 
Mfig. Co., 131. 

Processioning Proceedings-See Bound- 
aries. 

"Promotion Money" -Agreement that 
note should be credited with amounts 
received by payee from concession, 
T'ending Co. u. Turner, 576. 

Property - Malicious destruction of 
property, 8. v. Childress, 85. 

Property Tax-See Taxation. 

Proprietary Function - Of municipal 
corporations see Municipal Corpora- 
tions. 

Proprietor-Liability of owner or pro- 
prietor to invitee and licensee see 
Negligence. 

Prospective Damages-See Damages. 

Proviso-Construction of statutory pro- 
viso, Little v. S te~ens ,  328. 

Proximate C a u s e s e e  Negligence $ 7 ; 
negligence of defendant creating sud- 
d m  emergency held sole proximate 
cause of accident insulating negli- 
gence of other defendant in acting in 
emergency, Cline v. Atwood, 182: 
negligence continuing to moment of 
impact is not insulated by negligence 
of another, Corn v. Gallamore, 537. 

Public Convenience and Secessity-Cer- 
tiiicate of, see Utilities Comm. 

Public Morals-Ordinance relating to, 
see Jlunicipal Corporations 5 27. 

Public Officer - Presumption of regu- 
larity of acts of public officer held 
rebutted, S. v. Upchurch, 417; stat- 
ute providing for election and ap- 
pointment of boards of education, 
Hobhs v. Noorc Countu, 665. 

Public Schools-See Schools. 

Public Service Corporation-See Utili- 
ties Commission. 

Publication-Of notice of levy upon 
garnishee, P a r d  v. M f g .  Co., 131. 

"Puiflng of His Wares7'-Hollenbeck v. 
Fasteners Co., 401. 

Punitive Damages-Need not be plead- 
ed eo nomine, Cook v. Lanier, 166. 

Punishment-Cruel and unusual see 
Constitutional Law 1 36; whether 
larceny is felony or misdemeanor see 
Larceny 1s 9, 10; forgery is felony, 
S. v. Davis, 126; upon motion for 
judgment sequent to prayer for judg- 
ment, court is not bound by technical 
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rules of evidence nor by procedure 
for activation of suspended sentence, 
S, c. Thompson, 633 ; defendant must 
be given credit for time served, S. v. 
Smith, 765. 

Purchaser - Where purchaser is not 
sure whether payment is  due distrib- 
u tor  or supplier, he  may have both 
joined, Fil ter  Co. v. Robb, 583. 

Quashal--Of indictment see Indictment 
and Warrant.  

Raccoon Skins-Liability of bailee for 
raccoon sliins damaged in storage, 
Ins. Go. v. Storage Co., 679. 

Races-Public schools must be inte- 
grated, D i ld t r~  v. Board of Edltca- 
tion, 438. 

Radio Service--Application for certific- 
icate for  operation of mobile radio 
service. Utilities Comm. v. Telegraph 
Co., 267. 

Railroads-Rates, Utilities Comm. v. 
R. R., 317; crossing accidents, Cox 
v. Gallanlore, 537. 

Rape-L4ssault with intent to commit 
rape, JfcCl~ire c. State, 212; S. v. 
Moose, 97; S. v. Lucas, 304. 

"Reasonable Subsistencew-See Divorce 
and Alimony § 16. 

Receivers-Priority a s  result of con- 
structive trust ,  Electric Co. v. Con- 
struction Co., 714. 

Receiving Stolen Goods - S. v. 
Matthews, 244; S. v. Elrzanuel, 663. 

Recent Poisession-Presumptions from, 
8. 2;. En~anuel ,  663. 

Record-Evidence should be set  out in 
record in narrative form, Trust  Go. v. 
Hcnrf!. 2.53 ; motion for diminution of 
record, Pendergraft v. Harris,  306. 

Recorder's Court-Appeals from infer- 
ior court to Superior Court in crim- 
inal prosecutions see Criminal Lam W 
18. 

tive trust regardless of registration, 
E'lcctric Co. v. Construction Co., 714 ; 
rights under unregistered instrument, 
Beasley v. Wilson, 9.5. 

Religious Liberty-Possession of peyote 
and marijuana cannot be justified on 
religious grounds, S. v. Bzrllard, 399. 

Religious Societies and  Corporations- 
Control of property, Cottferencc2 v. 
P i~ l c r ,  74; Ch~o.ch v. Amos, 412. 

Remainder-Limitation over held con- 
tinqcnt and not vested, L a ~ c s o ~ ~  v. 
La  ~cson, 643. 

Remand-Where i t  cannot be deter- 
mined n-hether court acted ac: matter 
of dincretinn or niettcr of law, cause 
will be remanded, Sngland v. Sny- 
land, 378. 

Removal-Court may remove haheas 
coypus proceeding to county in which 
action for  divorce and custody of 
children is pending. I n  r e  iKacon, 248. 

Replevin-See Claim and Delivery. 

Reply-Cause of action may not be al- 
leged in reply, Fu rn i twe  Go. v. Bent- 
wood Co., 110. 

Res Ipsa Loquitur-Does not apply to 
fall  of a dance pupil, Hedrick 2;. Tig- 
niere, 62 ; does not  apply to richocliet 
of power tool, Hollenbeck v. Fnsten- 
ers Co., 401; does not affect burden 
of proof, Bowling v. Ozford, 532. 

Res Judicata-See J u d , ~ e n t s  ; rulings 
on evidence a r e  not res judicata upon 
subsequent trial, Vc~fdiilg Co. v. Tur- 
ner,  576. 

Reservoir - Damaee resulting from 
breali of municipal dam, Bnwlinq v. 
Oaford, 6.52. 

Rcsultinq Trust-See Trusts 13. 

Right of Way-Layinq of water main 
or seIver line in riqht of way is ad- 
ditional burden upon the  fee, Ran- 
dlemaw v. Hinshazc., 136. 

Registration-Priority of lien may be Road Contractor-Injury to subcon- 
declared under doctrine of construe- tractor. Thames v. Teer Co., 565. 
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Ruptured D i s c P r o o f  that injury re- 
sulted from accident, Millcr v. Lucas, 

Safe Deposit Box-Donee is entitled to 
introduce inventory of deceased's safe 
deposit box to establish gift inter 
uitios, Fesmire a. Bank, 589. 

Sales-Payment of purchase price and 
transfer of title, Shearin v. Indem- 
niflj Go., 505 ; express warranties, Hol- 
lenbcck v. Fasteners Co., 401; right 
to credit for failure of material to 
meet specifications, Filter Co. V. 
Robb, 583; injury from defect, Hol- 
leltbeck v. Fasteners, 401. 

Sanity-Opinion evidence as to mental 
capacity, Hamnzofld v. Bullard, 570. 

Scar-Recovery of damages for, King 
v. Britt, 594. 

School Buses - Liability under Tort 
Claims Act for injury to pupil by 
school bus, Brozon v. Board of Ed* 
cation, 740. 

Schools - Changing school districts, 
Hobbs v. Noore Coz~ntu, 665; duties 
and appointment of members of 
boards of education, Dildau v. Board 
of Education, 438; Hobbs a. Moore 
County, 663 ; allocation of proceeds 
of bonds or taxes, Hobbs v. dfoore 
County, 6 G  ; Dilday v. Board of Edu- 
cation, 438; school sites, Hobbs V .  
Moore County, 665. 

Searches and Seizures-Necessity for 
search warrant and waiver, S, v. Wil- 
liams, 424; requisites and validity of 
search warrant, S. v. Upchurch, 417; 
S. v. Bullard, 599. 

Segregation-Public Schools must be 
integrated, Dilday v. Board of Edu- 
cation, 438. 

Self-Defense-Instruction in homicide 
prosecution see Homicide g 27. 

Self-Incrimination - Breathalyzer test 
held competent, S. v. Cummings, 300. 

Senior Deed-Corner may not be estab- 
lished by call in junior conveyance, 
Coley v. Telephone Co., 701. 

Sentence-Whether larceny is felony or 
misdemeanor see Larceny § $  9, 10; 
whether forgery is felony or mis- 
demeanor see Forgery s 2 ;  activa- 
tion of suspended sentence or judg- 
ment, see Criminal Law 1 136 ; review 
of judgment on motion to nonsuit see 
Criminal Law # 168; where indict- 
ment fails to refer to previous con- 
viction for escape, it  will not support 
sentence for felony, S. v. Revis, 255; 
prior to amendment, i t  was manda- 
tory that sentence for escape com- 
mence a t  expiration of term or terms 
defendant was servinq a t  time af 
escape, S. v. Doggett, 648; upon mo- 
tion for judgment sequent to prayer 
for judgment, court is not bound by 
technical rules of evidence nor hg 
procedure for activation of suspended 
sentence, S. v. Thompson, 653; de- 
fendant must be given credit for time 
served, S. v. Smith, 755. 

Separation Agreement-See Husband 
and Wife 5 11. 

Servient Highway-See Automobiles. 

Setting Aside Verdict - Discretionary 
power of court in, see Trial 5 48; 
Criminal Law g 126. 

Severance of Indictments - Consolida- 
tion and severance of indictments see 
Criminal Law 5 87. 

Sewer Line---Laying of sewer line in 
right of may is additional burden 
upon the fee, Randleman v. Hin- 
shazu, 136. 

Sheet Rock-Injury to housewife from 
slabs falling against her during reno- 
vation of kitchen, Ashe v. Builders 
Co., 3%. 

Sheriffs-Amercement of, Produce Co. 
v. Stanley, 608. 

"Shorthand" Statement of Fact-Tes- 
timony of identity of vehicle held 
shorthand statement of fact, N. 0. 
Bridgers, 121. 

Sidewallrs - Liability of municipality 
for injury from defect, see Municipal 
t]orporations. 
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Skins-Liability of bailee for  raccoon 
skins damaged in storage, Ins. Go. v. 
Storage Co., 870. 

Sovereign Tmmunity-Liability of mu- 
nicipality fo r  tort, see Jlunicipal Cor- 
porations ; liability under Tort Claims 
Act for injury to  pupil by school bus, 
Bl o z ~ n  v. Board of Education, 740. 

Special Damages - Allegations held 
suficient for a\vard of damages for 
loss of time and wages for personal 
injury, Lovq v. Thompson, 310. 

Speedway-Agreement tha t  note should 
be credited with amounts received by 
payee from concession, Vending Co. a. 
Turncr, 576. 

State-What lam governs transitory ac- 
tion see Conrts $ 20: what law con- 
trols apportionment of Federal estate 
tases  of nonresident testator, Dank 
c. TVclls, 278: liability under Tort 
Claims Act, Brown v. Board of Edu- 
cation, 740. 

Statement of Contentions-Charge on 
contentions of parties see Criminal 
Law $ 112. 

Statute of Distribution-See Descent 
and Distribution. 

Statute of Frauds-See Frauds, Statute 
of. 

Statute of Limitations-See Limitation 
of Actions. 

Statutes-Whether Statute should be 
amended is legislative and not judi- 
cial function. Ins. Co. v. Bynum, 289; 
local ac t  affecting school district, 
ETobbs v. Moore Count!), 663; form 
and construction, IIobbs v. Moore 
County, 66.3 ; construction in regard 
to constitutionality, Randleman w. 
Hinsllaw, 136; Hobbs v. Jfoore 
 count!^, 666: general rules of con- 
struction, Little v. Stevens, 328 ; 
Hobbs 1;. Moore County, 665; con- 
strnction of provisos, Little v. 
Stercns, 328 : construction of amenct- 
ments. Catta 1;. Construction Co., 560; 
later local act mill be construed a s  

exception to prior general statute, 
Hobbs w. Noore Countu, 665. 

Steel Joist-Injury to  workman when 
other end of girder, raised by crane, 
came in contact with power line, 
Lewis v. Rarnl~il l ,  457. 

Stipulations-See Trial  1 6. 

Stock Certificate-Transfer of. Fesmire 
G. Bank, 389. 

Storage-Liability of bailee for raccoon 
skins damaged in storage, Ins. Co. v. 
Storage Co., 670. 

Store Proprietor-Liability of owner or 
proprietor to invitee see Negligence. 

Storm-Bailee may be liable for fail- 
ure to take a ~ p r o p r i a t e  steps after 
goods had been damaged in storage, 
Ins. Co. v. Storage Co., 679. 

Stove-Injury to rninister while mov- 
ing stove in parsonage, Bryan v. 
Chzcrcl~, 111. 

Streets-Liability of municipality for 
injury from defect see Municipal 
Corporations. 

Subletting-See Landlord and Tenant. 

Subornation-Of perjury, S. v. King, 
631. 

Subpoena Duces Tecum-Vaughan v. 
BroadJoot, 801. 

Subrogation-Right of insurer paying 
loss to subrogation see Insurance $s 
53, 96.1; right of insurer to contri- 
bution may not be based on subro- 
gation, Ins. Co. v. Bynum, 289. 

Sudden Emergency-Cline v. Atmood, 
182; Butler v. Wood, 250; Sink v. 
Noore, 344. 

Summary Ejectment - Housing Au- 
thority v. TAorpe, 431. 

Superior Court-Appeals from inferior 
court to Superior Court see Courts 
$ 6 :  in criminal prosecutions see 
Criminal Law 5 18; justice of peace 
has exclusive original jurisdiction of 
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action cx contractu where sum de- 
manded does not exceed $200, Jenkins 
v. Winceoff, 6'39 ; whether Compensa- 
tion Sct precludes action a t  common 
law see Master and Servant $ 86; 
rulings on evidence are not res judi- 
cuts upon subsequent trial, Vending 
Co. v. Turner, 576. 

Supplier-Where purchaser is not sure 
whether payment is due distributor 
or supplier he may have both joined, 
Filter Co. 2;. Rcbb, 583. 

Suspended Sentence-In~position of see 
Criminal Lam $ 133; activation of 
see Criminal Law 8 136 ; upon motion 
for jndqment seauent to prayer for 
judgment, court is not bound by tech- 
nical rules of e~idence nor by pro- 
cedure for activation of suspended 
sentence, S. 2.. Thompson, 653. 

Switching Charges - Request for in- 
crease in rates for, Utilities Comm. 
v. R. R., 317. 

"Taking" -- Deprivation of access to 
public highway constitutes a taking, 
Highway Conzm. v. Phillips, 369. 

Tape Recordings--Of telephone conver- 
sations held competent when prop- 
er& identified, S. v. Godwin, 216. 

Taxation - Apporl ionment of Federal 
estate taxes of nonresident testator. 
Bank v. Wells, 276; application of 
proceeds of bonds or taxes, Dilday v. 
Board of Education, 438; Hobbs v. 
Moore County, 665; taxpayer is en- 
titled to minimize taxes by any legal 
means, Oil Corp. v. Clayton, 15;  in- 
come tax of foreign corporations, Oil 
Corp. v. Clauton, 1 5 ;  tax liens, Dup- 
lin County v. Jones, 68; review of 
asse~sment and procedure to recover, 
Oil Corp. v. Cla?jton, 15. 

Telephone Compm~ies-Application for 
certificate for operation of mobile 
radio service, Utilities Conznt. v. Tele- 
graph Co., 2.57; indecent calls to fe- 
male. S. v. Codwin, 216. 

Temporary Restraining Order - Con- 
tinuence of, see Injunctions. 

Testamentary Capacity-See Wills. 

Tort Claims Act-Liability under for 
injury to pupil by school bus, Brown 
v. Board of Education, 740. 

Tort-Feasors-Where plaintiff sues both 
tort-feasors, neither may file cross- 
action against the other, Streater v. 
Marks, 32; adjudication of contribu- 
tory negligence in action by one 
driver against other mould not pre- 
clude one driver from thereafter 
maintaining action against the other 
for contribution if passenger recovers 
judgment only against the one, 
Sdreater v. Narks, 32; right of in- 
surer to contribution may not be 
bzised on subrogation, Ins. Co. v. By- 
num, 289. 

Torts--Liability of municipality for, 
see Municipal Corporations; right to 
contribution, Streater v. Xarlcs, 32 ; 
Itis. Co. v. Bynum, 289. 

Trailer-Negligence in atlachment of, 
Jiillcr v. Lucas, 1. 

Transactions - Communications and 
transactions with decedent see Evi- 
dence $ 11. 

Transitory Action-What law governs, 
see Courts $ 20. 

Trial--Of particular actions and pros- 
ecutions see particular title of actions 
and crimes ; hearing before Utilities 
Commission see Utilities Commission ; 
stipulations, Highway Comm. u. Phil- 
lips, 369; Nationwide Ilonzes v. Trust 
Co., 825;  argument of counsel, Calli- 
cutt v. Smith, 252; motions to strike, 
S. v.  Battle, 513; withdrawal of evi- 
dtwe,  Ape1 v. Coach Co., 25 ; motion 
to nonsuit, Supply Co. v. Scott, 145; 
Boxling u. Oxford, 552; Ins. Co. v. 
Storage Co., 679; Waycaster v. 
Sparks, 87; Kinq v. Bonardi, 221; 
Miller v. Lucas, 1 ; Lewis o. Barnhill, 
457; Jones v. Johnson, 656; Clem- 
mows v. Ins. Co.. 495; Cook v. Lanier, 
166; Ins. Co. 1;. Storaqe Co., 679; in- 
structions, Miller v. Lucas, 1 ; King 
v. Britt, 694; Saundfrs v. Warren, 
7% ; Lewis v. Barnhill, 457 ; Vending 
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Co. v. Turner,  576; Dove v. Cain, 
643; P a ?  due v. Ins. Co., 82; verdict, 
b ~ l i o l s o n  v. Dcan, 375; Sclpl~  v. 
Sclph, 633 ; setting aside T erdict, 
Branc7~ G. Gurlcy, 44 ; Selph v. Selph, 
63.7: Callirutt 6. Smith, 252; tr ial  by 
conrt, Ihilcttg v. Ins. Co., 339; ATa- 
tionwztle IIotncs c. Trust Co., 528. 

Trusts-Di5tribution of corpus, Trust  
Co. 2;. Hunt ,  173 ; resulting and con- 
structire trusts, Bcusley v. Trdson, 
9,5 : EIt cfric Co. a. Construction Co., 
714. 

Under Undue Jnfluence-Caveat of mill 
for, see Wills. 

Cntlisclosed Agent - Where pur- 
chaser is not sure whether payment 
is due diqtrihntor or supplier, he may 
ha re  both joined, Filter Co. v. Robb, 
583. 

Uninsrued Vehicle Clanee-See Jnsur- 
auce $ 47.1. 

Unitary Business-Whether corporation 
and its subsidiaries a r e  engaged in 
unitnry bilciness for  purpose of im- 
position of income tax,  Oil Corp. v. 
Clauton, 15. 

United States-U. S. Constitution is  
snpreme. Dildau v. Board of Educa- 
tion, 438. 

Utilities Commission - Juriqdiction in 
general, C7t~litirs Comm. v. Tel. Co., 
237; T:ttlitm Cornm. v. R. R., 317. 

V a g n e T a g u e  and indefinite ordinance, 
S. v. Furio, 353; meaning to statute 
held ascertainable by construction 
and not void for  vagueness, Hobbs v. 
Moore Co?o?t~/, 663. 

Tariance--Sonsuit for, see Trial  8 26;  
l~roof ~ i t h o n t  allegation is unarail- 
ing, Vendinq Co. a. Turner, 576. 

Vendor and Purchaser-Check fo r  in- 
itial payment under par01 contract to 
conr ey i.;: 15 itlio~it consideration when 
no property rights a r e  conveyed, 
Montugllc v. TPonzble, 360. 

Venue - Court may remove habeas 
corpus proceeding to county in which 

actiou for divorce and custody of 
children is pending, I n  r e  Macon, 248. 

Verdict-Discretionary power of court 
to set  aside rerdict  see Tr ia l  § 48; 
motion to set aside see Trial  $ 5 2 ;  
conrt must accept sensible rerdict 
and cannot require jury to rede- 
liberate, S. v. Rllinchort, 470; mo- 
tion for directcd verdict p r o p e r l ~  de- 
nied. 8. c. Stinson, GG1 ; form and 
sufficiency of, see Criminal Lam $ 117 ; 
Trial 5 42; issues and rerdict in au- 
tomobile accident cases see Auto- 
mobiles $ 46.1. 

Vested Remainder - Limitation over 
held contillgent and not rested, Law- 
son c. Lazcso;~, 643. 

Vicionc: Propensi&-Permitting dog to 
run a t  large, Sink v. Voore, 344. 

Voluntary Confession - See Criminal 
Lam $ 71. 

Wairer-Ot search warrant,  S. v. Wil- 
liams, 424; of conusel, S. v. Brooks, 
427: nature. ant1 elements of wairer,  
Clcnmons 1.. Inn. Co.. 405. 

Wairer of Preliminary Hearing-De- 
fendant may n-aire preliminary hear- 
ing without benefit of counsel, 8. a. 
Cason, 316. 

Want of Probable C a u s e s e e  hlali- 
cious Prosecution. 

Warehouses and Warehousemen - Lia- 
bility as  bailee see Bailment. 

Warrant - See Indictment and  War- 
rant  ; search warrant  see Searches 
and Seizures. 

Warranb-See Sales. 

Water Rlai11-Laying of water main in 
right of way is additional burden 
upon the fee, Randleman a. Hin- 
shaw, 136. 

Water System-Linbilit~ of mnnicipal- 
i ty for danlagc. from defect see Mu- 
nicil~al Corporations. 

\Taters aud TTater Courses - Dams, 
I3olc.lilzg v. Oxford, 5.52. 
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Waxed Floor-Fall of dance pupil on 
waxed floor, Hedrick v. Tigniere, 62. 

Whiskey-Operating automobile while 
under the influence of see Automo- 
biles 5 66 et seq. 

Widow-Rights under Intestate Suc- 
cession Act see Descent and Distri- 
bution. 

Wills-Probate in common form, In  re  
Will of Burton, 729; caveat, I n  re 
Will of Jones, 45; I n  re  Will of 
Burton, 729 ; I n  re Will of Lynn, 234 ; 
determination of whether estate was 
vested or contingent, Latcson v. Law- 
son. 643; devises with power of dis- 
position, Trust Co. v. Hunt, 173; in- 
heritance taxes, Bank v. Wells, 276. 

Withdrawal of Evidence-From consid- 
eration of jury see Trial § 16. 

Witnesses-Competency of medical ex- 
pert testimony see Evidence $ $  44, 
51 ; Criminal Law $ 33 ; testimony of 
expert in regard to X-ray photo- 

graphs see Evidence § 22; testimony 
of identity of vehicle held shorthand 
statement of fact, S. o. Bridgers, 121 ; 
party may not impeach his own wit- 
ness, Cline v. Atwood, 152 ; charge on 
duty to scrutinize testimony of co- 
conspirator, 8. v. Smith, 659; party 
is bound by cross-examination as  to  
material matters, Pearce v. Barham, 
707; subornation of perjury, S. v. 
Xing, 631. 

Workmen's Compensation Act - See 
Master and Servant. 

Wrongful Death-Action for wrongful 
death see Death. 

Wrongful Discharge of Employeesee  
Master and Servant § 10. 

X-Ray Photographs-Testimony of ex- 
pert in regard thereto see Evidence 
8 22. 

Zoning Ordinance-Craver v. Board of 
Adjustment, 40. 
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ABORTION. 

§ 3. Causing Miscarriage of o r  In jury  t o  Pregnant  Woman. 
In  a prosecution for abortion, it is competent for a medical expert to tes- 

tify that the described treatment of a pregnant woman might cause a n  abor- 
tion. S.  v. Brooks, 427. 

ACTIONS. 

§ 8. Distinction Between Action on  Contract and  i n  Tort. 
An action by a vendor against his broker to recorer a sum paid to the 

broker by the purchaser as earnest money and which the broker retained 
after the purchaser defaulted upon his written contract to purchase arises 
out of contract, since the right of the broker to retain the funds depends 
upon the brokerage contract. Jenkins v. TVinecoff, 639. 

ADMIRALTY. 

Filing of petition seeking limitation of liability is not a motion precluding 
default judgment. Potts v. Howscr, 484. 

ANIMALS. 

§ 3. Liability of Owner f o r  Permit t ing Domestic Animals t o  R u n  at 
Large. 
In the absence of municipal ordinance, the owner of a dog is not required 

to keep him under restraint unless the animal is ricious or a menace to the 
public health, G.S. 106-381, and testimony that a dog on several occasions 
fought with other dogs in the neighborhood and that he frequently dashed 
into the street to bark a t  and pursue vehicles, is not evidence of a vicious 
propensity within the meaning of the statute, nor is it sufficient to invoke the 
common law rule imposing liability upon the owner for injuries inflicted by a 
dangerous, vicious, mischievous, or ferocious animal when the owner knows 
or should know of the animal's vicious propensity. Sink v. Moore, 344. 

The exclusion of testimony that the dog in question had a bad reputation 
as an ill-tempered dog is not error when it  appears that the testimony was 
based entirely upon the witness's observations of the dog and not on the 
dog's reputation in the community. fbid. 

APPEAL AND ERROR. 

8 2. Supervisory Jurisdiction of Supreme Court a n d  Matters Cognizable 
Ex  Mero Motu. 
The Supreme Court will take cognizance ez nzero motu of want of juris- 

diction in the lower court. Jenkins 2;. Winec~ff,  639. 

§ 6. Moot Questions and  Advisory Opinions. 
The Supreme Court on appeal from judgment sustaining the validity of 

the statute attacked will not determine questions not adjudicated in the court 
below and which are not necessary to the determination of the correctness of 
the judgment appealed from. Hobbs v. Noore County, 665. 
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APPEAL AND ERROR--Continued. 

1 9  
F o r m  of and  Necessity f o r  Exceptions and  Assignments of E r r o r  

i n  General. 
In the absence of any assignment of error the judgment will be sus- 

tained unless error allpears on the face of the record proper or unless the 
issues are insufficient to support the judgment entered. Trust Co. v. Henry, 253. 

An exception which appears for the first time in an assignment of error 
is ineffectual. Dilday c. Board of Education, 438. 

An assignment of error must disclose the questions sought to be presented 
without the necessity of going beyond the assignment itself. Nationwide 
Homes v. Trust Co., 628. 

21. Exceptions and  Assignments of E r r o r  t o  Judgment  o r  t o  Signing 
of Judgment. 
An appeal and assignment of error to the judgment presents whether 

error of law appears on the face of the record. I n  re Wallace, 204. 
An appeal is in itself an exception to the judgment and raises the ques- 

tion whether the facts support the judgmer~t. Dildau v. Board of Education, 
438. 

9 31. Settlement of Case on Appeal. 
I t  is not error for the trial court to strike from the record the charge 

of the court in a prior trial of the action which ended in a mistrial for in- 
ability of the jury to agree upon a verdict, Vending Co. v. Turner, 5'76. 

8 34. Form a n d  Requisites of Transcript. 
Where the e~idence is set out in the record entirely in question and an- 

swer form, the appeal will be dismissed in the absence of error appearing on 
the face of the record proper. Trust 00. v. Ifenry, 253. 

9 36. Correction and  Diminution of Record. 
A motion for diminution of the record will not be allowed when nothing 

contained in the suggested addenda affects the basis of decision. Pendergraft 
v. Harris, 306. 

8 38. T h e  Brief. 
Assignments of error not brought forward in the brief are deemed 

abandoned. Long u. Tl~ompson, 310; Hobbs v. Moore County, 665. 

5 40. Harmless a n d  Prejudicial E r r o r  i n  General. 
The rule that a new trial will not be granted when there is no reason- 

able probability that sthe result would be materially affected does not apply 
when appellant is not seeking a new trial, but, is seeking to set aside a final 
judgment for deprivation of her constitutional right to notice and an oppor- 
tunity to be heard. Randleman v. Hinshaw, 136. 

The verdict of the jury will not be upset for technical error which 
could not have affected the result of the trial. Whitley v. Richardson, 753. 

41. Harmless and  Prejudicial E r r o r  in Admission o r  Exclusion of Evi- 
dence. 
Testimony that one tort-feasor stated that the other tort-feasor attached 

the trailer causing the accident to his automobile and that as i t  was attached 
"he did not get out of the automobile" is not prejudicial to the other tort- 
feasor when such other tort-feasor introduces evidence that its dealer hitched 
the trailer to the car, Miller v.  Lucas, 1. 
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APPEAL AND ERROR-Continued. 

The court's refusal to admit in evidence a document tending to corro- 
borate a witness of the adverse party, and competent solely for the purpose 
of corroborating the testimony of the witness, cannot be prejudicial. I n  re 
Will of Lynn, 234. 

Where the transcript of the adverse examination talien by defendant is 
not contained in the record, the exclusion of the transcript from the evi- 
dence will not be heid for error, since i t  cannot be determined whether de- 
fendant was prejudiced by the exclusion of the evidence. Bending Co. u. 
Turner, 576. 

5 42. Harmless a n d  Prejudicial E r r o r  i n  Instructions. 
When the charge read contextually presents the law of the case to the 

jury in such manner as  to leave no reason to believe the jury could have 
been misled, an exception thereto mill not be sustained. In  re  Will of Jones, 
4s. 

A technical inaccuracy in the court's charge to the jury will not be held 
for prejudicial error when it is apparent from the charge, construed con- 
testnxlly, that the jury could not hare been misled. Humnlond v. Bzcllard, 370. 

% 46. Review of Discretionary Matters. 
Where it cannot he ascertained from the record whether the court denied 

motion for mc~lifirarion of a decree for alimony in the exercise of the court's 
discretion or whether the court denied the motion because of a misappre- 
hension of the applicable lam, the judgment mill be vacated and the cause 
remanded. Sallland v. S a ~ l a n d ,  376. 

5 47. Review of Orders Relating to Pleadings. 
Where, in the state of the record, plaintiff will not be prejudiced by re- 

tention of matters, motion to strike should be denied. Marine Corp. v. Futrell, 
194. 

5 49. Review of Findings o r  of Judgments  on  Findings. 
Findings of fact by the trial court which are supported by competent evi- 

dence are conclusive on appeal. Kationwide Homes v. Trust Co., 528. 
Where there are no exceptions to the findings of fact, the findings are  

conclusive on appeal. Ibid. 
A finding of fact by the court relating to a matter not supported by alle- 

gation in the pleading is feckless. Little v. Stevelzs, 323. 

§ 50. Review of Injunction Proceedings. 
On appeal from the dissolution of a temporary restraining order, the Su- 

preme Court may review the findings of fact as well as the conclusions of law, 
and to that end may find the facts necessary for a determination of 
whether the lower court erred in dissolving the temporary order. Dilday v. 
Board of Education, 438. 

5 51. Review of Judgments on  Motions t o  Nonsuit. 
Upon appeal from denial of motion to nonsuit in a negligence case, the 

apgt,llnte court is rcquircd to examine only so lnuch of plaintiff's evidence as  
is favorable to him and to determine whether, so considered, the evidence is 
sufEcient in law to permit the jury to find that plaintiff was injured by de- 
fendant's actionable negligence and, if so, a-hether plaintiff's o\m evidence 
establishes his contributory negligence as sole reasonable inference. Than~es 
v. Teer Co.. 56.5. 



784 ANALYTICAL INDEX. [267 

APPEAL AND ERROR-Continued. 

On appeal from compulsory nonsuit, any incompetent evidence admitted 
at  the trial must be considered in passing upon the sufficiency of the evidence, 
since, if the incompetent evidence had been excluded, plaintM might have 
introduced competent eridence upon the point. Ins. Co. v. Storage Co., 679. 

9 60. Law of t h e  Case a n d  Subsequent Proceedings. 
Decision on appeal that demurrer for misjoinder of parties and causes 

should be sustained does not constrain the granting of a demurrer to the com- 
plaint in a subsequent action deleting one of the causes of action stated in 
the original complaint. Conference v. Piner, 74. 

Decision to the effect that the eridence is sufficient to be submitted to 
the jury on an issue IS the law of the case unless the evidence a t  the second 
trial is materially different from that introduced a t  the former. Brewer v. 
Garner, 219. 

Decision on appeal that testatrix had exercised a ralid power of appoint- 
ment by will is conclusire on the parties, and none of them may contend in a 
subsequent action that no power of appointment existed in the testatrix. Bank 
v. Wells,  276. 

Decision on appeal that the evidence .iustified a peremptory instruction 
upon an issue relates to the eridence of record upon the appeal and is not 
controlling upon the subsequent trial if there is a material difference in the 
evidence. Schafer v. R. R., 419. 

APPEARANCE. 

9 2. Effect of Appearance. 
Since the enactment of G.S. 1-134.1, motion to dismiss for want of jur- 

isdiction does not waive defendants' objections upon procedural grounds. 
Ward w. Mfg. Co., 131. 

g 4. Title a n d  Transfer of Title. 
Prior to 1961, a purchaser of a motor vehicle might acquire title not- 

withstanding failure of his vendor to deliver vendor's certificate of title, or 
vendee's failure to apply for a new certificate. Shearin v. Indemnity Co., 505. 

9 6. Safety Statutes  a n d  Ordinances in General. 
Statutory requirements of trailers and their couplings are designed to 

prevent injury, and the violation of the rtquirements is negligence per ee. 
Miller w. Lucas, 1. 

9 7. Attention t o  Road, Look-Out a n d  Due Care in General. 
Every motorist is required to  exercise reasonable care to avoid injury 

to persons or property of another, and the failure to exercise such care which 
proximately causes injury is actionable. Miller 9. Lucas, 1. 

5 9. Stopping, Parking, Signals a n d  Lights. 
The requirement of G.S. 20-164 that the driver of a vehicle should not 

stop without first seeing that he can do so in safety and must give a signal 
of his intention when the operators of other cars might be affected does not 
apply to a stop made necessary by the exigencies of traffic, as  when a driver, 
with his windows u:, because of rain, is following a line of cars meeting on- 
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coming traffic and is forced to stop because of the stopping of prior traffic. 
Grifln a. Ward, 296. 

A driver of a vehicle in a line of traffic is charged with notice that the 
operator of each car is affccted by the one in front of it, and he must main- 
tain such distance, keep such a lookout, and operate a t  such speed under the 
prevailing conditions so that he can control his car under ordinarily foresee- 
able developments. Grinn a. Ward, 296. 

5 15. Right  Side of Road a n d  Passing Vehicles Traveling i n  Opposite 
Direction. 
The violation of G.S. 20-146 and G.S. 20-148, requiring the drivers of ve- 

hicles proceeding in opposite directions to stay on the right side of the high- 
way in passing, is negligence per se, and when an accident results as a proxi- 
mate cause of the failure of one of the drivers to stay on his right side of 
the highwar, such failure constitutes actionable negligence. Alzderson a. 
W e b b ,  745. 

3 17. Intersections. 
The act of a driver in entering an intersection so closely in front of an 

automobile plainly visible to him approaching along the intersecting four-lane 
highway, that the driver of the car does not have sufficient time in the exer- 
cise of reasonable care to avoid a collision, constitutes a 1-iolation of G.S. 20- 
140(a) and G.S. 20-140(b), and is negligence per se. Snell ?I. Rock Co., 613. 

5 19. Sudden Emergencies. 
A person without fault in bringing on a sudden emergency is not held to 

the wisest choice of conduct, but only to that course of action which a reason- 
ably prudent man, similarly situated, would hare selected. Cline v. Atwood, 
182; Sink a. Voore, 344. 

3 21. Defects i n  Vehicles. 
G.S. 20-123(b), specifying the safety requirements of trailers and their 

couplings is intended and designed to prevent injury to persons and property 
on the hiqhrays, and the violation of the statutory requirements is negligence 
per se. 31zZler v. Lucas, 1. 

5 34. Children On o r  Near Highway. 
The presence of small children a t  or near the edge of a highway is, it- 

self, a danger signal to an approaching motorist, requiring the use of that 
degree of care which would be exercised by a reasonably prudent man in 
such circumstances. Waycaster a. Sparks, 87. 

5 35. Pleadings i n  Auto Accident Cases. 
In this action by passenger against drivers of cars involved in head-on 

collision, the complaint is held to state a cause of action against each driver 
as a joint tort-feasor, and neither defendant was entitled to file a cross-action 
for contribution against the other. Streater a. Marks, 32. 

3 37. Relevancy and  Competency of Evidence i n  Auto Accident Cases 
i n  General. 
In an action b ~ .  a passenger against the personal representative of the 

deceased driver to recover for injuries sustained when the driver lost control 
of the vehicle and ran off the road, testimony of witnesses tending to show 
that plaintiff, a married woman li1-ing with her husband, had been guilty of 
immoral sexual relations with the driver, held irrelevant to the issue of con- 
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tributory negligence, and cannot be held competent as tending to show that 
plaintiff was not a captive in the car when there is no allegation and no issue 
raised that plaintiff was other than a passenger. Pearce v. Barham, 707. 

9 41a. Sufficiency of Evidence and  Nonsuit on  Issue of Negligence i n  
General. 
Evidence that defendant driver of a tractor trailer stopped his vehicle 

in front of plaintiff's house and called to plaintiff for route information, that 
plaintiff came to the left side of the vehicle with his back to the front thereof 
and tallied with defendant driver, that plaintiff heard another vehicle ap- 
proaching from the opposite direction, that plaintiff placed his feet on the 
fender of the truck and was pulling himself into the truck when the automo- 
bile, driven to the left of its center of the highway, struck plaintiff, held in- 
sufficient to be submitted to the jury on the issue of defendant drirer's negli- 
gence, since defendant driver was not under duty to foresee that another mo- 
torist would reclilessly drive his car on the wrong side of the road when ample 
space on his right was available. Allen v. Sharp, 99. 

Negligence is not presumed f;om the mere fact of an accident, and evi- 
dence that the vehicle being driven by defendant left the road on a straight 
stretch of highway is alone insufficient to raise an inference of negligence, 
but is sufficient for that purpose in combination with evidence tending to 
show that the vehicle was being driven in a careless and reckless manner and 
a t  unlawful and excessive speed a t  the time. King u. Bonardi, 221. 

Evidence that vehicle ran off road because of excessive speed and reckless 
driving takes issue of negligence to jury. Ibid. 

Negligence is not presumed from the mere fact of an accident, and the 
doctrine of res ipsa lo~ui tu r  does not apply upon proof that the driver of a 
vehicle lost control and ran off the highway, but when there is some evidence, 
physical, direct, or a combination of both, sufficient to permit a fair inference 
that the loss of control of the vehicle was due to negligence, the evidence 
should be submitted to the jury. Trust Co. v .  Snowden, 749. 

Physical facts a t  scene, together with other evidence, held sufficient to 
be submitted to the jury on the issue of whether driver's loss of control was 
due to negligence. Ibid. 

The physical facts a t  the scene held to permit the inference that de- 
fendant was to his left of the center of the highway in passing a vehicle 
traveling in the opposite direction. Anderson 21. Webb, 745. 

§ 41c. Sufficiency of Evidence of Negligence i n  Failing to Stay on  Right  
Side of Road and  i n  Passing Vehicles Traveling i n  Opposite Direction. 

Even conceding that driver was exceeding reasonable speed, such act 
could not constitute a proximate cause of collision with car approaching on 
wrong side of road. Cline v. Atwood, 182. 

In an action to recover damages resulting from a head-on collision be- 
tween a vehicle traveling east and a vehicle traveling west on a highn-ay, 
evidence that skid marlis leading to the vehicle which had been traveling east 
were seen on the south side of the highway, and that all the debris on the 
h ighwa~ was found on the south side thereof, and that the vehicles, locked 
by the force of the collision, were both on ihe south side of the highway, per- 
mits the reasonable inference that the accident proximately resulted from the 
failure of the clrirer of the vehicle traveling west to stay on his right side 
of the highway. Anderson u. Webb, 745. 
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3 41f. E'ollowing too Closely a n d  Hi t t ing  Preceding Vehicle. 
Eridence tending to show that defendant's bus was traveling some 30 

miles per hour on a highway corcrecl with ice and snow, that plaintiff ob- 
served the bus for a distance of some 449 feet in his rear view mirror, that 
plaintiff pulled as  far to the right as the snoJT banlc, thrown up by a highway 
scraper, would permit, and that tLe bus struck the rear of plaintiff's rehide, 
resulting in clnninge to the vehicle and prrional injury to plaintiff, held sufi- 
cient to be submitted to the jury on the issue of negligence, and defendant's 
motions to nonsuit and to set aside thc, rerdict as beinq contrary to tlie 
greater weight of tlie evidence on that issue were properly denied. r l p d  c. 
Coack Co., 2.5. 

5 41g. Sufficiency of Evidence of Negligence in  Enter ing Intersection. 
In  this action by a passenger, e\idence tending to show that a motorist 

driving on a dominant street, with 1rnom7ledge that stop signs had been erected 
on the serrient street, aplnoached the intersection a t  a speed within the leqal 
mauimum, that he was faced with oncoming traffic and n-as under the necesfity 
of natchinq for turns by such traffic, and that after his ~eliicle had tmrersed 
two-thirds of the way through the intersection it was struck on its right by 
a m0tori.t enterin? the intersection from the serrient street without stopping, 
7leld progerly submitted to the jury on the issue of the negligence of the 
motorist entering the intersection from the senient  street, but insufficient to 
be submitted to the jury on the issue of negligence of the drirer along the 
dominant highway. Rrarzch 2;. Curleu, 44. 

Evidence held for jury on issue of negligence in entering intersection 
n-ith dominant highwey in path of car approaching from right. Snell u. Rock 
Co., 613. 

5 41m. Sufficiency of Evidence of Negligence i n  Str iking Children o n  
Highway. 
Eridence held sufficient to be submitted to the jury on the issue of defend- 

ant motorist's negligence in striking a seven year old child on the highway. 
Waycaster v. Spa~ks .  87. 

Evidence held insufficient to be submitted to jury on issue of negligence 
of owner of small dog in permitting the animal to run a t  large, or the negli- 
gence of nlotorist in failing to anticipate that 14 year old boy on bicycle 
nould be so distracted by the barking and pursuing dog that he would ride 
through intersection into side of car. Sink c. dfoore, 344. 

Evidence favorable to plaintiff which permits the inferences that defend- 
ant  saw or should hare  seen small children near the edge of the highway, 
but that defendant did not reduce speed nor blow her horn or apply her brakes 
until after she saw plaintiff's intestate, a six year old boy, run into the high- 
~ ~ a y ,  and that the car skidded about 1.70 feet before it struck the child, in- 
flicting fatal injury, held sufficient to be submitted to the jury on the issue 
of defendant's negligence. Jones u. Johnso?z, 656. 

5 41p. Sufficiency of Evidence of Ident i ty  of Driver. 

The identity of the driver of a vehicle a t  the time of the accident may be 
establiqhed by circumstantial eridence, either alone or in combination with 
direct eridence. Kinq 2: Bonardi, 221. 

E~idence tendinq to show that defendant clrore up to a filling station 
and remnrcd the Iwys from the ignition. intestate remaining in the vehicle, 
that clefendant returned to the car and got in on the driver's side and drove 
off in a big hurry, and that the accident in suit occurred a few minutes there- 
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after, is sufficient to support an inference that defendant was operating the 
vehicle a t  the time of the accident. Ibid. 

Evidence that defendant was seen driving the vehicle in question shortly 
before the vehicle left the highway because of reckless driving and excessive 
speed, and that shortly after the wreck defendant was aided out of the driver's 
seat, held sufficient to be submitted to the jury on the issue of the identity of 
defendant as the driver at  the time of the accident. Barefoot v. Holmes, 242. 

§ 41r. Sufficiency of Evidence of Negligence i n  Operating Defective Ve- 
hicle o r  Improperly Attached Trailer. 
Evidence held sufficient for jury on issue of negligence of driver of car 

in failing to exercise reasonable care to see that trailer was properly attached 
and on issue of negligence of trailer rental service in failing to properly at- 
tach trailer. Miller v. Lucas, 1. 

Evidence that the owner had knowledge of the defective condition of the 
right door latch, that he had warned several passengers not to lean against 
the door, that he failed to warn plaintiff passenger, and that the door came 
open on a left turn and plaintiff, who was leaning on the door a little, fell 
out to his injury, held sufficient to be subnlitted to the jury on the issue of 
negligence. dfcGee v. Cox, 314. 

§ 42d. Nonsuit fo r  Contributory Kegligence i n  Hit t ing Preceding o r  
Parked  Vehicle. 
Evidence tending to show that plaintiff struck a rehicle parked on a one- 

way street in a no-parliing zone a t  a point ~vhere overhanging branches 
tended to obscure its presence, that the vehicle was without lights, flares or 
other warning of its presence, and that the collision occurred on a rainy and 
foggy night, held not to disclose contributory negligence as a matter of law on 
the part of plaintiff. Pardue v. Ins. Co., 82. 

Evidence tending to show that plaintiff's vehicle was the fifth vehicle in 
a line of cars in a rain, that the cars were meeting oncoming traffic preclud- 
ing a left turn, that the lead car stopped, awaiting opportunity to turn left, 
that defendant, driving the fourth car, brought his vehicle safely to a stop, 
and that plaintiff's vehicle struck the rear of defendant's vehicle, held to dis- 
close contributory negligence as a matter of law. Qrifin v. Ward, 296. 

9 42f. Nonsuit f o r  Contributory Negligence in Failing t o  Keep Vehicle 
on Right  Side of Road. 
Plaintiff's evidence to the effect that he was traveling a t  a lawful speed 

on his side of the highway, that he saw defendant's car approaching about 18 
inches to its left of the center line, that p la in t3  at  no time crossed the center 
line, and that the collision occu~red in plaintiff's proper lane of travel, held 
not to disclose contributory negligence as  a matter of law on the part of 
plaintiff. Brewer v. Garner, 219. 

8 42g. Nonsuit fo r  Contributory Negligence i n  Enter ing Intersection. 
Evidence held insufficient to show contributory negligence as matter of 

law on part of motorist on four lane highway in failing to see in time to 
avoid collision that motorist, approaching from opposite direction, would turn 
left, traverse median cross-over and cross highway immediately in front of 
plaintiff's car. Snell v. Rock Co., 613. 

8 43. Sufficiency of Evidence of Concurring Negligence a n d  Nonsuit f o r  
Intervening Negligence. 
In this action by passenger, evidence of driver of car in which p la in t3  

was riding that he may have been traveling at  excessive speed and, in emergency, 
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turned left to avoid head-on collision, held insufficient to show that such speed 
and act of turning left was a proximate cause of collision, the act of the 
driver of the other vehicle in suddenly driving to his left side of the high- 
way when some 100 feet distant being the sole proximate cause. C l i w  v. 
Atuiood, 182. 

§ 44. Sufficiency of Evidence t o  Require Submission of Issue of Con- 
tributory Negligence t o  Jury. 
Evidence tending to show that plaintiff's truck was stopped in a position 

blocking the entire eastbound lane and part of the westbound lane of the 
highway at  a place where a nnmber of vehicles mere stalled in snow, and 
that the viev of defendant was obstructed by falling snow and a curve, that 
the highway from the curve to plaintiff's vehicle mas slightly do~vngrade and 
covered with ice and snow, and that defendant struck the rear of plaintiff's 
vehicle, 11cld to take the issue of plaintiff's contributory negligence to the jury. 
Rauxders v. W a r r e n ,  735. 

5 46. Instructions i n  Automobile Accident Cases. 
An instruction to answer the issue of negligence in the affirlnatire if the 

jury were satisfied by the greater weight of the evidence that defendant n a s  
negligent as  the court had defined that term or had violated the saffQ 
statutes read to the jury, without instructing the jury in any part of the 
charge as  to what facts were necessaiy to be found by the jury to constitute 
negligence on defendant's part, must be held for prejudicial error in failing to 
apply the law to the factual situations presented by the evidence. Xil ler  v. 
Lztcas, 1. 

Instruction failing to apply law to facts in evidence is insufficient. 
Saunders v. W a r r e n ,  735. Submission of facts in charge unsupported by evi- 
dence is error. Dove v. Cain, 643. I t  is error for court to state contention that 
statement of investigating patrolman established that vehicle was unlawfully 
parked. Saunders  v. W a r r e n ,  735. 

3 46.1. Issues and  Verdict i n  Automobile Accident Cases. 
The refusal of the court to submit a separate issue as to whether de- 

fendant was the operator of the vehicle a t  the time of the accident will not 
be held for error when the court instructs the jury to the effect that in order 
to answer the issue of negligence in the affirmatire they must find by the 
greater weight of the evidence that defendant mas driving the vehicle a t  the 
time of the accident, the burden of proof being upon plaintiff. King v. 
Bonardi ,  221. 

Where, in a passenger's action against the other driver involved in the 
collision, the personal representative of plaintiff's driver is joined as an addi- 
tional defendant, and the additional defendant's cross-action for contribution 
is based upon identical allegations with respect to the original defendant's 
alleged negligence, and the court instructs the jury that a negative answer to 
the firqt issue as  to the original defendant's negligence mould terminate the 
case, held, a negat i~e finding by the jury on the first issue adjudicates that 
the intestate of the additional defendant was not injured by the negligence 
of the original defendant, and the verdict supports judgment that there should 
be no recovery on the cross-action notwithstanding the absence of an answer 
to that specific issue. Nicholson v. Dean,  378. 

§ 49. Contributory Negligence of Passenger. 
Defendants' evidence that shortly before the accident in suit plaintiff's 
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intestate who was a passenger in plaintiff's car, was intoxicated is not to be 
considered on the question of intestate's contributory negligence, since defend- 
ants' evidence in this respect tends to show another and different state of 
facts from that of plaintiff. ICirzg v. Bonardi, 221. 

Evidence held for jury on question of contribntory negligence of passenger 
in grabbing steering wheel in emergency. Butler v. Wood, 250. 

d gratuitous passenger in an automobile is required to use that care for 
his own safety that a reasonably prudent person would employ under same or 
similar circumstances. Atzcood v. Holland, 722. 

Evidence held to show contributory negligence as matter of law on part 
of passenger in continuing to ride with intoxicated driver in two-seated sports 
car with four occupants. Ibid. 

5 55. Family Purpose Doctrine. 
The husband of one employee may be sued at  comnion law under the 

family purpose doctrine for injuries inflicted by his wife upon his wife's 
fellow employee, even though as between the employees suit a t  common law 
is precluded by the TVorlrmen's Compensation Act, Altman v. Sanders, 158. 

3 59. Sumciency of Evidence a n d  Nonsuit i n  Assault and  Homicide 
Prosecutions. 
Evidence in this case held amply sufficient to sustain verdict of defend- 

ant's guilt of inanslaughter resulting from culpable negligence in the opera- 
tion of an automobile. S. v. Bridgers, 121. 

§ 72. Sufficiency of Evidence and  Nonsuit i n  Prosecutions fo r  Drunken 
Driving. 
Circumstantial evidence tending to show that defendant's vehicle was the 

one involved in a collision with another car, that a trail of water mas follon-ed 
from the collision to defendant's car which was stalled with its radiator dam- 
aged and the motor hot, that defendant was then intoxicated and admitted 
that he had been driving, is sufficient to be submitted to the jury on the ques- 
tion of whether defendant was also intoxicated a t  the time of the collision. 
S. v. Curnmings, 300. 

§ 74. Instructions i n  Prosecutions f o r  Drunken Driving. 
-4 casual reference to narcotics by the court in its charge in a prosecu- 

tion of defendant for operating his motor vehicle on a highway while under 
the influence of intoxicating liquor will not be held for prejudicial error 
when it  is apparent from the record that the jury could not have been con- 
fused thereby. S. v. Hall, 90. 

8 85. Unlawful Taking of Automobile. 
The unlawful taking of an automobile in violation of G.S. 20-105 is a 

misdemeanor, and in those instances in which inferior courts are given ex- 
clusire original jurisdiction of misdemeanors in a county named in the pro- 
viso to G.S. 7-61, the Superior Court is without original jurisdiction of the 
offense, and when the prosecution for the offense originates by indictment in 
the Superior Court its judgment is a nullity. S. v. Co~i?zgton, 292. 

BAILMENT. 

9 1. Nature and  Requisites of t h e  Relationship. 
TVarehousen~en accepting property for cold storage under contract pro- 

viding for the paynlcnt br  the owner of monthly fees for such service, are 
bailees for hire. Ins. Co. v. Storczge Co., 679. 
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§ 3. Liabilities of Bailee to Bailor. 
Baileeq for hire are not insurers of the property entrusted to their posscs- 

sion, but are under duty to exercise ordinary care to protect the proyerty 
against loss, damage or destruction, and the duty to return the ~roper ty  in 
as good condition as  it was when received by them, and are liable for negli- 
gence proximately causing loss, damage or destruction of the proper@. Itts. 
Co. v. Storage Co., 679. 

Evidence held for jury on issue of bailees' negligence in failing to take 
steps to mitigate damage resulting from act of God. Ibid. 

BANKS AKD BANKING. 

§ 10. Paying Checks of Depositor. 
Where the relationship of debtor and creditor is created between a bank 

and a person by the deposit of funds in the banli in the name of such person, 
the bank has the burden of proving its defense of the discharge of the debt, 
and when the banli l n j s  out funds on chreks signed bs an agent of the tle- 
positor it must show that the aqmt  had authority from the depositor to draw 
the funds. from the account or that  the creditor is estopped or otherwiqe barred 
from asserting the agent's lack of authority. n'ationzridc Homcs z. Ttz~st Co., 
528. 

If checks drawn by an  aqent of the depositor are not forgeries G.S. 3-52 
has no application; if the checks are forgeries, the defense of the statute i - ~  
not available to the bank when the depositor gives notice to the bank within 
the time provided by the statute. Ibid. 

Kotice to banli that agent mas without authority to open account in 
principal's name ii: sufficient notice nuder the statute, and thereafter bank 
may not awert that principal did not give due notice of forgery. Ibid. 

BILL O F  DISCOTERP. 

§ 3. Emmination of Adverse Party to Obtain Evidence. 
After the entry of judgment by default and inquirg, defendant is not 

entitled, prior to the inquiry, to an  order requiring plaintiff to submit to an  
exanlination by a medical expert to obtain evidence as  to the extent of 
plaintiff's injuries. Potts .I;. Homer,  484. 

While a subpoena duces tecitm and a bill of discovery are in some re- 
spects analogous, G. S. 8-89 and G.S. 8-90 do not supercede the subpoena duces 
tecztm, and the affidavit required for discovery is not required for a subpoena 
duces tccum. Varcghan v. Broadfoot, 691. 

BILLS AND NOTES. 

§ 4. Consideration. 
Chpcl; for initial payment under parol contract to convey is without 

consideration when no property rights are conveyed. bfontague v. TOomble, 3GO. 

§ 17. Defenses and Competency of Parol Evidence. 
In an action on a note, the maker's allegation that the note should be 

creditcd under agreement of the parties with sums received by the payee from 
distributors for the exclusive use of their products in the operation of the 
payee's concession at  designated speedways in which the maker was a stoclr- 
holder, 7 ~ l d  evidence relating to such "promotion money" received by the 
payee in connection with its operations a t  another speedway not specified in 
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the allegations is properly excluded as not being supported by allegation. 
Vending Co. v. T ~ ~ r n e r ,  576. 

Contention of the mn1rt.r of a note that under the terms of the contract 
he was entitled to a credit for the amount the payee could have collected 
from a distributor for the exclusire use of its merchandise in the operation 
of the payee's concession a t  a speedway, held untenable when the evidence 
discloses that the payee received no such "promotion money" but relinquished 
it, and there is neither allegation nor proof that the payee promised to exact 
from its suppliers "promotion money" or that the payee received any direct 
benefit as  the result of foregoing the opportunity to exact the payment of the 
"promotion money." Ibid. 

The maker may not contradict the terms of his written note by par01 tes- 
timony that he would not be called upon to pay in accordance with its terms. 
Ibid. 

BOUNDARIES. 

8 5. Jun ior  and  Senior Deeds. 
A description contained in a junior conveyance cannot be used to locate 

the lines called for in a senior conveyance. Coley 2;. Tel. Co., 701. 
A petitioner in processioning proceedings is not entitled to offer in evi- 

dence documents and testimony tending to establish his corner as a corner 
in a prior deed to contiguous land when there is no eridence of any convey- 
ance to or from the grantee in the prior deed, and thus the prior deed is not 
established as constituting a link in respondent's chain of title, and the loca- 
tion of the crucial corner in the description in the prior deed is not established 
by competent evidence. Ibid. 

§ 7. Nature a n d  Essentials of Processioning Proceeding. 
The sole purpose of a processioning proceeding is to establish the true 

location of a disputed boundary line; what constitutes the line is a matter 
of law, where it is is a matter of fact. Coley v. Tel. Co., 701. 

The burden of proof rests upon petitioner in a processioning proceeding 
to establish the true location of the disputed boundary line, and if petitioner 
is unable to show by the greater meight of evidence the location of the line 
a t  a point more favorable to him, the jury should answer the issue in accord 
with the contention of defendants. Ibid. 

9. Sufficiency of Description and  Admissibility of Evidence Aliunde. 
Plaintiff's deed described her land by course and distance with reference 

to the corners of adjacent lots. Held: The boundaries may not be established 
by the running of a course and distance from an iron stake, even though she 
points out the stake and testifies that i t  had been there as  long as she could 
remember when she also testifies that no one had pointed out the corner and 
that she did not know its location of her own knowledge. LeFeuers v. Lemir, 
79. 

BROKERS. 

§ 6. Right  to Commissions. 
The vendor instituted this action against his broker to recover $200 

representing the balance of "earnest money" paid to the broker by the pur- 
chaser, the purchaser having later defaulted upon his written contract to pur- 
chase the property. Held: The right of the broker to retain the sum depends 
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upon the contract between the vendor and the broker, and therefore arises 
out of contract and is within the exclusire jurisdiction of a justice of the 
peace. Jenkins v. Winecoff, 639. 

BURGLARY AND UNLAWFUL BREAKINGS. 

§ 2.1. Indictment. 
An indictment cllarging that defendant broke and entered "a certain 

building occupied by one Chatham County Board of Education, a Govern- 
ment corporation" is fatally defective in failing to identify the premises with 
sufficient certainty to enable defendant to prepare his defense and afford him 
protection from another prosecution for the same incident. 8. v. Smith, 755. 

5 4. Sufficiency of Evidence and Nonsuit. 
Circumstantial evidence of defendants' guilt held sufficient to be sub- 

mitted to the jury. AS'. v. Battle, 513. 
Evidence of defendant's guilt held sufficient to be submitted to jury. K 

v. Stinson, 661. 

CXYCELLATION AIVD RESCISSION OF INSTRUMENTS. 

§ 3. Cancellation for Mental Incapacity and Undue Influence. 
The rule that a grantor may not himself bring an action attacking his 

deed for mental incapacity when he fails to shorn any change in his mental 
condition subsequent to the execution of the deed, has no application m-hen 
the action is brought in the grantor's name by her duly appointed next friend, 
and the evidence, though conflicting. is sufficient to be submitted to the jury 
on the question of the grantor's mental incapacity a t  the time of the esecu- 
tion of the deed and a t  the trial, and further, that the deed was procured by 
fraud or undue influence. Hanz?nond .I;. Bullurd, 570. 

CLAIM AND DELIVERY. 

9 1. Nature and Scope of Remedy. 
A writ of claim and delivery may be issued only in a pending civil action. 

In  re Wallace, 2M. 

CLERKS OF COURT. 

5 1. Jurisdiction of Clerk in General. 
Where an issue of fact is joined before the clerk, the clerk must transfer 

the proceeding to the Superior Court for trial. I n  re Wallace, 204. 

CONSPIRACY. 

§ 6. Sufficiency of Evidence and Nonsuit. 
Circumstantial evidence of defendants' guilt held sufficient to be submitted 

to the jury. S. v. Battle, 513. 

COXSTITUTIONAL LAW. 

§ 1. Supremacy of Federal Constitution. 
The Constitution of the United States takes precedence over the Consti- 

tution of North Carolina, and. for all practical purposes, the Federal Consti- 
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tution means what the Supreme Court of the United States says it means. 
Dilday v. Board of Education, 438. 

§ 4. Persons Entitled t o  Raise Constitutional Questions. 
The constitutionality of a statute or ordinance may not be questioned by 

parties whose rights are  not invaded or threatened. Angell v. Raleigh, 387; 
Hobbs v. Noore County, 665. 

§ 10. Judicial Powers. 
Whether a statute should be amended to enlarge its scope relates to a 

legislative and not a judicial function. Ins. Co. v. Bunurn, 289. 

§ 20. Equal  Protection, Application a n d  Enforcement of Laws. 
A statute requiring that one member of a newly constituted board of 

education should be appointed from each of the five districts theretofore 
established by law and that two other members of the board of education 
should be appointed from the county a t  large, and that such members should 
serve until their successors, subject to the same geographical limitations, are 
elected and qualified, the election of all such members to be by rote of the 
county as  a whole, does not offend the Elqua1 Protection Clause of the Four- 
teenth Amendment of the Federal Constitution. Hobbs v. Moore County, 665. 

§ 22. Religious Liberty. 
The constitutional guarantees of religious liberty relate to religious be- 

liefs but do not extend to practices, even though such practices are engaged 
in pursuant to religious beliefs, when such acts are proscribed by statutes en- 
acted in the interest of the public safety, morals, peace or order. S, v. Bullard, 
699. 

§ Z3. Vested Rights. 
A person is charged with knowledge that the statutes of distribution are  

subject to change by the General Assembly. Johnson v. Blackwelder, 209. 

8 24. Requisites of Due Process. 
Notice and an opportunity to be heard are a fundamental requirement of 

due process, and while service of original process constitutes notice of subse- 
quent regular proceedings in the trial court a t  term, such service cannot con- 
stitute notice of a final order entered by the clerk prior to the time allowed 
for filing ansn-er. Randlernan v. Hinshaw, 136. 

Where the pleadings raise an issue of fact respecting property in con- 
troversy, such issue of fact must be tried by a jury unless a jury trial is 
waived. I n  r e  Wallace, 204. 

§ 28. Secessity fo r  and  Sufficiency of Indictment. 
There can be no adjudication of guilt of a felony unless the defendant 

is put to trial upon an indictment duly found by a grand jury. McClure v. 
State, 212. 

Record held to disclose v o l u n t a ~  wairer of indictment which waiver em- 
braces return of indictment also. 8. v. Hodge, 238. 

8 32. Right  t o  Counsel. 
I t  is not required for the validity of a written waiver of counsel that a 

defendant should hare had court-appointed counsel to advise him in regard to 
making such waiver. S. v. Davis, 429. 
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5 36. Cruel and  Unusual Punishment. 
Imprisonment within the limits fixed by statute cannot be considered cruel 

and unusual in a constitutional sense. S. v. Davis, 126. 

CONTRACTS. 

3 12. General Rules of Construction. 
The courts may not under the guise of construction rewrite contracts 

executed by litigants. Carson c. National Co., 229. 

CORPORATIONS. 

5 17. Transfer of Stocks. 
Delirery of a stock certificate endorsed in blank is constructive delivery 

of the shares which i t  represents, and possession of such certificate establishes 
prima facie the fact of delivery. Besmire v. Ba?fL, 689. 

COURTS. 

§ 3. Jurisdiction of Superior Court  i n  General. 
The Superior Court is a court of general jurisdiction and has jurisdic- 

tion of all actions for personal injury due to negligence except insofar as it  
has been deprired of such jurisdiction by statute. Bryant c. Dougherty, 545. 

The Superior Court has no original jurisdiction of actions ex contractu 
when the sum demanded does not exceed $200. Jenkins v. TVinecofj, 639. 

3 6. Appeals t o  Superior Court f rom Clerk. 
Petitioner sought to recover a sum of money, petitioner claiming that a t  

the sale by the administrator c. t. a. she had purchased both the real estate 
and personal property on the premises of the decedent, and that the money 
had been taken from her and placed in the hands of the clerk for determina- 
tion of ownership. Respondent denied the allegation that the sum of money 
was part of the personal property purchased by petitioner. The clerk ordered 
that the money be turned over to thc administrator c. t. a. of the estate, and 
petitioner appealed. Held: The pleadings raise an issue of fact for the de- 
termination of the jury, and it was error for the court to affirm the order of 
the clerk without a jury trial. I n  re TVallace, 204. 

Upon appeal to the Superior Court from orders of the clerk relating to 
motions for judgment by default and inquiry, to strike allegations from a 
pleading and for the joinder of an additional party defendant, the jurisdic- 
tion of the Superior Court is not derivative, and the Superior Court has 
jurisdiction to determine the motions de novo, since the clerk is but a part of 
the Superior Court. Potts G. Homer,  484. 

8 7. Appeals a n d  Transfers of Causes f rom Inferior Courts t o  Superior 
Court. 
Where the judge of a county civil court allows 90 days for the service of 

statement of case on appeal to the Superior Court, G.S. 7-378(1), and appellee 
fails to serve statement of case on appeal within the time allowed, the appeal 
should be dismissed on motion in the Superior Court, notwithstanding that 
statement of case on appeal was filed prior to the making of appellants' mo- 
tion to dismiss. Pcndergraft w. Harris, 396. 

If G.S. 1-287.1 relates to dismissal of an appeal from a county civil court 
to the Superior Court, it can apply only to a motion to dismiss addressed to 
the county civil court. Ibid. 
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8 9. Jurisdiction of Court  After Judgment  o r  Orders of Another Su- 
perior Court  Judge. 
The quashal of a bill of indictment charging embezzlement of a specified 

sum between certain dates does not preclude another Superior Court judge 
from considering the sufficiency of subsequent indictments setting forth sep- 
arate acts of embezzlement alleged to have been committed by defendant be- 
tween the same dates and also a prior date in a total amount in excess of 
that charged in the first indictment. S. v, dlauo, 415. 

Rulings of the court in regard to the admissibility of evidence prior t o  
order of mistrial for the inability of the jury to agree upon a verdict are in 
no way binding upon the court upon subsequent trial. Vending Co. v. Turner, 
576. 

3 17. Justices of t h e  Peace. 
A justice of the peace has exclusive original jurisdiction of an action 

ex contractu when the sum demarded does not exceed $200. Jenkins v. Wine- 
coff, 639. 

5 20. W h a t  Law Controls-Law of This a n d  Other  States. 
Where the will of a nonresident disposes of property situate in this 

State, the apportionment of the federal estate taxes among the beneficiaries 
is to be determined by the law of testator's domicile. Bank v. Wells, 276. 

Action on transitory cause is barred in this State when a t  the time of 
the institution of the action it Zs barred in  the state in which it arose. Little 
a.  Stevens, 328. 

In  an action instituted in this State to recover for negligent injury oc- 
curring in another state, liability must be determined according to the sub- 
stantive lam of such other state, of which our courts must take notice. Thames 
v .  Teer Co., 565. 

CRIMINAL LAW 

8 1. Nature a n d  Elements of Crime in General. 
A criminal statute or ordinance must be sufficiently definite to apprize a 

citizen of common intelligence with reasonable precision what acts are for- 
bidden or required, and if i t  fails to do so it  may be void for uncertainty, 
vagueness or indefiniteness. 8. v. Furio, 363. 

5 9. Aiders and  Abettors. 
Parties who act in concert in maliciously destroying property of a value 

in excess of $10.00 are guilty as  principals, and punishment in excess of the 
limits prescribed by G.S. 14-127 may be imposed notwithstanding the dam- 
age done by a single defendant may not exceed $10.00. S. v. Childress, 85. 

g 16. Jurisdiction -Degree of Crime. 
The unlawful taking of an automobile in violation of G.S. 20-105 is a mis- 

demeanor, and in those instances in which inferior courts are given exclusive 
original jurisdiction of misdemeanors in a county named in the proriso to 
G.S. '7-64, the Superior Court is without original jurisdiction of the offense 
and when the prosecution for the offense originates by indictment in the Su- 
perior Court its judgment is a nullity. S. v. Covington, 292. 

9 18. Jurisdiction on  Appeals t o  Superior Court. 
Where the record contains a stipulation that defendant was found guilty 



N.C.] ANALYTICAL INDEX. 

CRININBL LAW-Contin utd.  

in a recorder's court and appealed to the Superior Court from the judgment 
pronounced, the appeal is not subject to dismissal for failure of the record to 
show the verdict, judgment or appeal entries in the recorder's court. S. v. 
Ilall, 90. 

§ 23. Plea  of Guilty. 
The evidence a t  this post-conviction hearing is  held to amply support the 

findings of the court that del'endant had voluntarily, and after being advised 
of his rights, entered a plea of guilty, and that he was in no way coerced to 
enter the plea. 111 re XcBride, 03. 

In a prosecution urider an indictment charging dcfmdant with carnal 
knowledge of a female virgin between 12 and 16 years of age, G.S. 1426, the 
court may not accept a plea of guilty of asau l t  on a female with intent to 
commit ralle, G.S. 11-22, since there is no indictment to support the sentelice 
upon the plea of guilty. XeCltue 2;. State, 212. 

Counsel hns no duty to advise a client against entering a plea of guilty 
solely for the purpose of delaying the date uf judgment. S. 2;. Hodge, 238. 

$j 26. Plea  of Former Jeopardy. 
Order of mistrial will not suvport plea of former jeopardy in subsequent 

prosecution. S. a. Battle, 613. 

§ 33. Facts  i n  Issue and  Relevant t o  Issue. 
In a prosecution for making indecent telephone calls to a female, testi- 

mony that defendant frequently followed the car of the prosecuting witness 
and would cut in front of her so close as  to constitute harassment is competent 
for the purpose of showing inteut and atttiude of defendant toward the 
prosecuting witness. S. 2;. Godwin, 216. 

9 40. Evidence a n d  Record at Former  n i a l  o r  Proceedings. 

In a prosecution for escape, certified copies of the record of the Superior 
Court showing defendant's conyiction and sentence, or a commitment issued 
under the hand and official seal of the clerk of the Superior Court, is ad- 
missible for the purpose of showing that defendant was in lawful custody a t  
the time of the alleged escape. S. v. Stallings, 405. 

§ 41. Circumstantial Evidence i n  General. 
Circumstantial evidence, which is evidence of facts from which other mat- 

ters may be fairly and sensibly deduced, is competent and is highly satis- 
factory in matters of grayest moment. S. v. Cummirrgs, 300. 

§ 30. Expert and  Opinion Evidence i n  General. 
Where a witness identifies by color and make the automobile which de- 

fendant was clririug when it pas~cd the witness, and the color and make of 
the vehicle at the scene of tlle wreck vhich the witness saw one minute 
thereafter, i t  nil1 not be held for error that the witness was permitted to give 
his opinion that the vehicles nerc the same, the testimony being a "short- 
hand" statement of fact. S. v. BBridge~s, 121. 

§ 33. Medical Expert  Testimony. 
In  a prosecution for abortion, it  is competeut for a medical expert to tes- 

tify that the described treatment of a pregnant woman might cause an abor- 
tion. S. V .  Brooks, 427. 
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5 55. Brea th  a n d  Blood Tests. 
The results of a Breathalyzer test are properly admitted in evidence 

upon a showing that the defendant voluntarily submitted to the test and that 
the test was made in compliance with G.S. 20-130.1. S. v. Cztmmi?zgs, 300. 

5 65.1. Evidence of Identity by Name. 
The evidence considered in the light most favorable to the State Is held 

to support a finding that the person indicted under the name of "Jackie Em- 
mitt Stallings" is the same person referred to in the commitment as  "Jack 
Stallings." S. u. Stallings, 405. 

§ 67. Testimony of Telephone Conversations. 
Tape recordings of telephone conversations between defendant and the 

prosecuting witness made by a tape recorder attached to the telephone by a 
police oficer a t  the instance of the prosecuting witness are competent in evi- 
dence when the prosecuting witness identifies the voices and states that the 
tapes were a fair and accurate representation of the conversations, and admis- 
sion of such testin~ony does not violate the wiretapping statute. S. v. Godwin, 
216. 

8 71. Confessions. 
Evidence held to support finding that confession offered in eridence was 

freely and voluntarily made. S. 2;. Stafford, 201. 
Upon challenge of the competency of a confession, i t  is the duty of the 

trial court upon the coir dire to hear the eridence and to find facts sufficient 
to enable the reviewing court to deternline whether the confession was volun- 
tary, the court's findings which are  supported by evidence being conclusive 
but its conclusion of law from the facts foulid being reviewable. S. v. Conyws, 
618. 

Where officers testif7 upon the voir dirc to the effect that defendant con- 
fessed orally and did so voluntarily, that a writing was prepared in accord- 
ance with the oral confession and read to him, and that defendant freely 
and voluntarily signed it, but defendant denies making any oral confession, 
testifies the writing was riot read to him and that he was induced to sign it  
by certain promises, held i t  is incumbent upon the trial judge to find the facts 
with respect to the conflicting contentions, and the court's finding merely 
that defendant's statements were voluntary is insufficient predicate to enable 
the reviewing court to determine the matter, and requires remand for new 
trial. Ibid. 

5 76. Best and  Secondary Evidence. 
I t  is incompetent for the superintendent of a State Prison to testify that 

the commitment under which defendant was held was for a felony; even so, 
upou motion to nonsuit, such testimony must be considered, and when such 
testimony, together with other evidence, tliscloses that defendant escaped 
while serving a sentence imposed by a named Superior Court for a felony, 
denial of nonsuit is proper. S ,  o. Stallilzgs, 403. 

5 86. !Pime of Trial and  Continuance. 
A motion for 2 continuance is directed to the sound discretion of the 

trial court, and no abuse of discretion is disclosed by the fact that the motion 
was made upon defendant's contention that two of his relatires were then 
under charge for criminal offenses and that the publicity incident thereto 
mould prerent a fair trial. S. 0. Stinson, 661. 
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§ 87. Consolidation a n d  Severance of Counts f o r  Trial. 
Where defendants are jointly indicted. their motion for a separate trial 

is addressed to the sound discretion of tlle trial court, to be determined in 
each particular case on the basis of posiible prejudice in a joint trial. S. v. 
Battle, 513. 

Defendants n-ere jointlr indicted for c7onspiracy to breali and enter and 
with breaking and entering pursuant to the conspiracy. Held:  The court's cle- 
nial of defendants' motions for a separate trial was not error, the niotions 
being addressed to the sound discretion of the trial court. Ibid. 

8 99. Consideration of Evidence on Motion t o  Nonsuit. 
Upon motion to nonsuit and motion for a directed verdict, the evidence 

must be interpreted in the light most favorable to the State, giving the State 
the benefit of all reaionable infe~ences faxorable to it. S. v. B ~ ~ l g e r s ,  121. 

Escul~~atory statements offered in evidence by the State are properly con- 
sidered on motion for nonsuit. S. v. Ematluel, GG3. 

5 101. Sufficiency of Evidence t o  Overrule Konsuit i n  General. 
Circulnstantial evidence of each defendant's guilt held sufficient to be 

submitted to the jury in this case. S. v. Baltle, 313. 

9 103. Withdrawal of a Count o r  Degree of Crime from Jury. 
The dismissal by the court of a count in the indictment will be treated as 

a rerdict of not guilty on that count. S. v. Rhirsehart, 470. 

# 107. Statement of Evidence a n d  Application of Law Thereto. 
The failure of the court to define the terms "presumption of innocence" 

"burden of proof," "quuntztm" and "reasonable doubt" will not be held for 
error in the absence of a special request. S. c. Hall, 90. 

Where the State introduces eyewitness' testimony of the reckless and 
culpable negligent operation of a motor vehicle by defendant and the mrwk 
of the vehicle causing the death of a passenger, together with corroborative 
circumstantial evidence that the vehicle seen a few moments prior to the 
accident being operated in a reckless xnanner was the same vehicle as that 
found a t  the scene of the wreclr, i t  mill not be held for error that the 
court failed to charge with reterence to the nature of circumstantial evi- 
dence and the weight to be giren it. S ,  v. Rridgers, 121. 

The words "annoy," "molest," and "harass" have a nell understood 
meaning to tlle average person and it  is not required that the court define 
the words in the absence of a special request. S.  c. Godzc'in, 216. 

Exception to the charge on the ground tbat the court failed to apply the 
law to the exidence in the case lldd untenable. S. v. Xattlrcws, 244. 

§ 111. Charge on  Credibility of Witnesses. 
Where, in a prosecution for ?onspirncy, the State's witnesses include 

onlg one of tLe conspirators, a correct charge as to the duty of the jury to 
scrutinize the testinlonr of an acconllllice could not be misleading for failure 
of the court to identify the accomplice, and cren if the jury should have in- 
terpreted the instruction as  applying also to another witness, it would not hare 
been prejudicial to defendant. S. v. Smith, 639. 

8 112. Charge on  Contentions of Parties. 
The court, in setting forth the contentions, stated, without basis in the 

evidence, that a State's witness had testified that he had met defendant in 
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a prison camp. Held: Defendant could not have effectively controverted the 
misstatement without going upon the stand and, in view of the facts of this 
case, the statement, even in the absence of request for correction, must be 
held sufficiently prejudicial to require a new trial. S, v. Pike,  312. 

§ 118. SufAciency a n d  Effect of Verdict. 
The verdict and judgment in a criminal action should be clear and free 

from ambiguity or uncertainty. 8. v. Rhinehart, 470. 
Where prosecutions of two defendants are consolidated for trial, the 

jury's verdict of guilty, in response to interrogation as to whether the jury 
found the defendants or either of them guilty or not guilty, is ambiguous in 
failing to make clear whether the jury found both defendants guilty or only 
one of them. Ibid. 

,4 rerdict of not guilty as to one charge but guilty in regard thereto of 
aiding and abetting, is not ambiguous, and is a verdict of not guilty, the 
words "guilty of aiding and abetting" are not a part of the legal verdict and 
must be treated as surplusage. In such instance the court must accept the 
verdict of not guilty and may not require the jury to re-deliberate. Ibid.  

Where the jury returns a verdict of not guilty upon one count but adds 
the surplusage of guilty of aiding and abetting therein, and a verdict of guilty 
upon a second count, and the jury is erroneously required to re-deliberate in 
regard to its verdict on the first count, and then returns a rerdict of guilty on 
the first count without any reference to the second count, its action cannot be 
construed as an acquittal upon the second count, since under such circum- 
stances the rule that a verdict which fails lo refer to a count amounts to an 
acquittal upon such count is not applicable. Ibid. 

§ 120. Unanimity of Verdict, Polling Jury and  Acceptance of Verdict. 
A defendant has a substantial right in a verdict, and while a verdict is 

not complete until accepted by the court for record, the court does not have 
an unrestrained discretion in accepting or rejecting a verdict, and must accept 
a verdict which is complete and sensible. S. v. Rhinehart, 470. 

§ 121. Arrest of Judgment. 
The legal eeect of arrest of judgment for a fatal defect of jurisdiction is 

to vacate the rerdict and judgment, but defendants can thereafter be tried in 
a court having jurisdiction over the offense. S. v. Covington, 292. 

8 122. Discretionary Power of Trial Court  t o  Set  Aside Verdict a n d  
Order Mistrial. 
In  this prosecution of defendants for conspiracy to break and enter and 

with breaking and entering pursuant to the conspiracy, the court withdrew a 
juror and ordered a mistrial for the incapacitating illness of the sole attorney 
of one of the defendants during the course of the trial. Held: The order of 
mistrial for the illness of the attorney in the prosecution for less than a capital 
felony mas within the discretionary power of the trial court, and the order 
of mistrial mill not support R plea of former jeopardy in the subsequent 
prosecution of defendants. S. z;. Battle,  513. 

8 126. Setting Aside Verdict a s  Being Contrary t o  Weight of Evidence. 
A motion to set aside the verdict on the ground that it  is contrary to the 

weight of the evidence is addressed to the discretion of the trial court, and 
the denial of the motion is not reviewable on appeal. S, v. Bridgers, 121. 
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§ 127. F o r m  a n d  Requis i tes  of J u d g m e n t  o r  Sen tence  in General .  
After a conviction or plea, the court has the power to pronounce judg- 

ment and place i t  into immediate execution, or to pronounce judgn~ent and 
suspend or stay i ts  execution, or to continue prayer for judgment; where no 
conditions a r e  imposed, tlie court has  the poner  to continue prayer for  judg- 
ment with or without defenclant's consent. S. v. Tho?)zpso?z, 653. 

9 131. Sever i ty  a n d  L e n g t h  of Sentence.  
Where the judgment and sentence are  set aside and the cause remanded 

for proper sentence, defendant will be giren credit for time served with full 
credit for any good time he has earned while serving the sentence. S. v. 
Rhineliart. 470. 

In  a hparing to determine what puni<bment shonld be imposed upon de- 
fendant, the court is not confined to evidence relating to the offense charg~ld,  
but, TI-itl~in reasonable limits, may consider any other facts calculated to en- 
able the court to ac t  wisely i11 fixing judgment. S. 1;. Thompson, 653. 

Whcre a valid sentence is made to begin nt the expiration of a sentence 
vacated on appeal. n r e ~ i s e d  commitnlent for the valid sentence must be dated 
and be effective a i  of the date of the original coni~nit~nent in order to g i ~ e  
defendant credit for the time theretofore swved. S, v. S m i t l ~ ,  755. 

9 133. Concur ren t  a n d  Cumulat ive  Sentences.  
Where sentence for escape is  suspended, and defendant i i  later convicted 

of an  unrelated offense, the execution of the snq)cnded wntence must begin b r  
maildate of G.S. 1-18-46, prior to the 3065 anlrndment, a t  the eq i r a t i on  of the 
sentence defendant was serving a t  thc  time of escal)e, not~vithstandinq Ai- 
rection of the  judgment tha t  i t  should begin a t  tlie eqliration of the  sentence 
for the unrelated offense. S.  1;. Doygctt .  645. 

9 133. Suspended Sentences  a n d  Judgmen t s .  
While the trial court has discretionary power to swpend sentence in crim- 

inal cnqes upon reasonable conditions, a condition of suqpension tha t  defendant 
abandonxl his apprnl entered by h ~ n i  in another prosecution is a n  unlawful 
limitation upon his r i d l t  to appeal and is void, and the judgment of suq1)t.n- 
sion in the second prosecution will be striclrcn and the cause remanded for  
resentencing in tha t  prosecution. S.  v. RltineAu~ t ,  470. 

The court has the poner to prononnce judgment for immediate execution. 
or prononnce judgn~ent and stay or suspend its execution, o r  to continue 
prayer for judgment. S. v. Tkontpson, 653. 

5 136. Revocat ion  of Suspension of Sen tence  o r  J u d g m e n t .  
Where the court finds upon competent eridence tha t  defendant had wil- 

fully violated the  conditions cpon mliicli sentence in a criminal prosecution 
had beeil suspended, the court's order activnting this suipended sentence 
must be affirmed, notwithstanding tha t  judgment against such defendant in a 
prosecution relating to tlie same matters constituting the basis for the a c t i ~ a -  
tion of the suspended sentence is  arrested for want of jurisdiction. S. I*. COB- 
ington, 292. 

Active sentence \\-as imposed lipon defendant's plea of guilty on indict- 
ment\ consolidated for  jndgment, and  a s  to other consolidated indictments 
prarer  for jlidgment was continued. Held: Upon prayer for judgment it is  
proper fo r  the court to consider defendant's prison record while serIlng the  
actire sentence in determining proper sentence upon the prayer for jutlg- 
nient S'. ?'. Tkonzpson, 653. 
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The requirements of G.S. 15-200.2 that the solicitor serve upon defendant 
a bill of particulars relates to tlie execution of a suspended sentence and has 
no application to entry of judgment upon motion of the solicitor when prayer 
for jndgnie~?t had been continued. I b i d .  

§ 139. Nature and Grounds of Appellate Jurisdiction in Criminal Cases 
in General. 
A plea of guilty to a valid information charging a felony presents for 

review only whether the facts charged constitute an  offense punishable under 
the l a m  and constitution. 8. z'. Hodge, 238. 

Where the record proper discloses that defendant was tried for a misde- 
Illennor upon inclictllient originating in the Superior Court in an  instance in 
wliicli an inferior court has esc71usire originnl jurisdiction, the fatal lack of 
juristliction appears on tlie face of the record, and the Supreme Court will 
take notice thereof ex ritero 111ot1c and arrest the judgment. S. c. Coeington, 
994 -< -. 
§ 143. Right of Defendaut to Appeal. 

I n  ?his juridiction, n defendant has the unlimited right of appeal from 
n conviction in a criniinal case. and this right is a substantial right which 
nlay not be denied or circuniscribed. S. v. Rhinehart. 470. 

The fact tlint a defendant is on parole a t  the time of his application for 
co.tbrari does not affect his to review by the Supreme Court, since con- 
ditions of parole are a restraint upon his liberty not shared by the public 
generally. Ib id .  

5 147. Case on Appeal. 
Where the solicitor does not serve any countercase or exceptions to de- 

fendant's statement of case on appeal, defendant's statement becomes the case 
on appeal. S. 2;. Rhinehart, 470. 

§ 152. Form and Requisites of Transcript. 
The testimony of witnesses should be set out in narrative form in the 

record. S. u. K i t t g ,  631. 

8 154. Necessity for and Form and Requisites of Exceptions and As- 
signments of Error in General. 
An assignment of error not supported by an  exception in the record will 

not he conqidered on appeal. S. 1.. Tltompsotr, 653. 

§ 153. Objections, Exceptions and Assignments of Error to Evidence 
and Motions to Strike. 
Wlwre answer of witness is unrespor~sive, objection without motion to 

strike or limit the answer is ordinarily ineffective. S. v. Battle, 513. 

§ 139. The Brief. 
Esceptions not set out in the brief and in support of which no argument 

or authority is stakrl are deenled abandoned. 8. v. Stnfford, 201; 8. 2;. Coc- 
iiigto~l, 202: S. 2;. Smitlr. &XI. 

§ 101. Harmless and Prejudicial Error in Instructions. 
Where the c,llarge, read contextually, presents the law fairly and clearly 

to the jury, an  exception thereto will not be sustained, even though some of 
the escerpts standing alone, might be regarded as erroneous, it being apparent 
that no prejudice resulted to defendant. S, u. Hall, 90. 



5 162. H a r m l e s s  a n d  P re jud ic i a l  E r r o r  i n  Adniission o r  Exclusion of 
Evidence.  
Where, in a 1)rosecution for abortion, a witness is per~iiitted to teitify 

tlmt wbscquent to tlie time in qucstion she took a nunit)cr of glrls to defe~id- 
a n t  to get the same operation, the rcfuial  of the  court to graut defendant'5 
dcn~and that  the nitness iianle the girls ill t11:lt defenilant could  den^ that  
such g ~ r l \  1l:ul come to her, cannot be prejntlicial when defendant hat1 testi- 
fied that  she (lid not lxlon prowcutri\ and that  p losecu t r i~  had never b r ~ n  
to detend,mt's 11o115e prior to defendant s arrest ,  since such denial is sufficient 
to corer any visit by the prowmtrix prior to &fendant's arrest, either alone 
or with another person. AS. v. Brools,  427. 

5 168. Review of J u d g m e n t s  on Mot ions  t o  Nonsuit. 
I n  reviewing denial of motion to nonsuit. incollq~etent el  idence adnlittcd 

a t  the tr ial  must be considered. S .  1.. Stalli~lgs. 40:. 
Tlie fact  that  e\idence obtained by a n  illegal search warrant  was ad- 

mitted in evidence does not warrant  the Suprcine Court in granting defend- 
ant's niotion for judginent as  of nonsuit, since had the evidence obtained un- 
der the h e a r d ~   arrant been sul)l)ressed, the State niight h a r e  introducc,d 
other evidei1c.e tending to support the charge. N. c. r pclr~rrth, 417. 

5 173. P o s t  Conviction Hear ing.  
No appeal lies from a n  order entered in a pobt-con~iction l~earillg cleny- 

ing defenilant a new trial, but a 1)urlwrtcrl al~l)r:ll may be treated a s  a pe- 
tition for n r i t  of rer t torn~ i; e\ en so, the  petition for 1 crtrol a?  l must be (lrnlt~d 
in the ab\ei~ce of a shoning of merit. I)L r c  XllcBrrtlt', 93. 

Wl~ere  i t  apl)e:lru upon a po\t con\iction hearing tha t  defendant r a p  unl- 
tenced upon hit; plea of guilty to an  offense not included in the c h ~ r g e ,  so ti1;lt 
the bentc3nce entered 1111011 the l ~ l e : ~  of guilt3 i i  not supported by thc iildictmeilt, 
the order of the lover  court d m ~ i n g  petitioner any relief under the P0.t Con- 
viction Hmring Act inust be ~ a c a t e d  ilq a nullity. McClloc c. State. 212. 

5 3. Daniages  f o r  P e r s o n a l  In ju ry .  
Damagc,s for personal injury negligentl~ inflicted sho~ild include reason- 

able satisfaction for  actual  phjsical and i~ientnl  snffering, 11ast. present and 
pros l~ect i~  e, naturnlly reiultinq to  lain in tiff f lom the injury, but the award of 
prospecti~e damages should be limited to the present ca.h value o r  present 
worth of snch damages. I i z ~ y  G.  Bnt t ,  ,594. 

§ 5. Specia l  Damages .  
Wliere the coinplaint alleges that ,  a s  a result of tlie collision, plaintiff 

suffered personal injuries requiring hospitalization and treatment by a plls- 
sician for n long period of time, it is not error for the court to admit evidence 
that  as n rciult of her injuries plaintiff lost certain time from her employniellt 
and. concequently, lost certain wages she otherwise nonld have earned. Lojlg 
c. Tl~oi~rp.so?z, 310. 

5 10. P u n i t i v e  Damages .  
While punitire damages need not be pleadcd w nomine, i t  ir required for 

the  recovery of puniti1-e dainages tha t  plaintiff allege facts tending to estab- 
lish actual malice, o r  o~)pression, or gross and wi l f~i l  wrong or negligence, or 
a rcu.liless and wanton disregard of plaintiff's rights. Allegation tlmt there 
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was wanton and wilful misconduct on the part of defendants states a mere 
conclusion of the pleader and cannot supply allegation of the predicate facts 
supporting this conclusion. Cook v. Lanier, 166. 

§ 14. Burden of Proof and Sufficiency of Evidence of Damages. 
Evidence tending to show that plaintiff was jarred and her body swayed 

to the right in the accident in suit, that inimediately after the accident plain- 
tiff suffered pain in her lower back, but that plaintiff thereafter returned to 
work although she continued to have pain in her back, improving and worsen- 
ing during treatulent by physicians, that later the condition became worse, 
and that almost eight months after the accident she was operated on for a 
ruptured disc, without evidence that the ruptured disc could or might hace 
been caused by the injury received in the collision, is held insufficient predicate 
for the award of damages for the ruptured disc or the operation. Niller v. 
Lucas, 1. 

Allegation and proof tending to show that in tlie accident in suit plain- 
tiff suffered a laceration of her forehead requiring six or eight stitches to 
suture, that the injury severed a nerve in her forehead causing permanent 
loss of lnobility of her forehead and leaving a permanent scar, is sufTicient 
basis for the award of damages for mental suffering, notwithstanding the 
absence of direct testimony that plaintiff suffered any mental pain or em- 
barrassment or humiliation because of the injury, and in such instance it is 
prejudicial error for the court to fail to instruct the jury in regard to dam- 
ages for such mental pain and suffering. King z. Britt, 594. 

§ 15. Instructions on Issue of Damages. 
The court's instruction on the issue of damages held in conformity with 

the rule laid down in Ledford v. Lumber Co., 183 N.C. 614, and not subject 
to exception. Callicutt u. Smith, 262. 

DEATH. 

§ 3. Nature and Grounds of Action for Wrongful Death. 
The right of action for wrongful death is purely statutory and the statute 

confers the right of action solely upon the personal representative to recover 
only in those instances in which the decedent, had he lived, would have been 
entitled to maintain an action for damages. Horney v. Pool Co., 521. 

The personal representative of a deceased employee may not maintain an 
action for wrongful death against a fellow employee of the deceased even 
though the deceased left no dependents entitled to recover under the Com- 
pensation Act. Ibid. 

DECLARATORY JUDGMENT ACT. 

1. Nature and Grounds of Remedy. 
The Unifornl Declaratory Judgment Act does not authorize the adjudi- 

cation of mere abstract or theoretical questions or require the courts to give 
advisory opinions when there is no actual existing controversy between tlie 
parties adecting their rights, status or other legal relations. Angell v. Rnleigh, 
387. 

Citizens and taxpayers of a municipality may not maintain a proceeding 
under the Declaratory Judgment Act to determine the validity of an ordinance 
authorizing municipal authorities to grant licenses for the installation and 
operation of a community antenna television system or "cable~~ision" when no 
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DECLARATORY JUDGMENT ACT-Continued 

license has been issued by the city under the ordinance and therefore no 
wrong inflicted or financial loss inc~irred by plaintiffs. Ibid .  

§ 2. Procccdings. 
TTThere, in proceedings under the Declaratory Judgment Act, the com- 

plaint and answer present an existins. controversy between the parties as to 
their conflicting claims in a strip of lnncl lying between their respective lots. 
the action is justiciable under the Declaratory Judauent Act and should be 
determined by judgment declaring the respective rights of the parties, and 
consuit is inapl~osite. IIztbbard c. Joscy ,  Kil. 

DESCENT AND DISTRIRUTIOS. 

§ 1. Nature of Descent and  Distribution i n  General. 
The fact that a decedent became mentally incompetent to make a will 

prior to the effective date of the Interstate Succession Act and died after its 
effectire date, does not affect the rule that hi? estate must be distributed in 
accordance with the l ans  in effect a t  the time of his death. and the conten- 
tion that he was iatisfied r i t h  the lam of distribution at  the time he became 
men tall^ incompetent but that he mould not have been satisfied after the 
change in the law and would h ~ v e  made a xi11 had he then been competent 
to do so, relates to matters wholly within the reahn of speculation and is un- 
tenable. Johnson v. Blackwe lder ,  209. 

3 3.1. Share  of Widow. 
Under the prorisions of G.S. 29-11 the widow is entitled to the net estate 

if the intestate is not ~ u r r i r e d  by a child, children, or  lineal descendant of a 
deceased child or children, or b~ a parent. Johnson v. Blackzcelder ,  209. 

DIVORCE AND ALIJIOSY. 

§ 16. Alimony Without  Divorce. 
Alimony under G.S. 50-16 is "a reasonable subsistence," which must be 

measured by the needs of the wife and by the ability of the husband to pay, 
and the duty to pay al i inon~ may not be aroided merely because it has become 
burdensome or because the husband has remarried and voluntaril~ assumed 
additional obligations, or the fact that the wife has property or means of her 
own; nevertheless, the earnings and mrans of the wife are matters to be 
considered, and the statute does not contemplate that the husband should make 
payments which tend only to increase the estate of the estranged wife. S u y -  
land v. S a u l u ) ~ d ,  378. 

The amount of alimony to be paid the wife under G.S. 50-16 rests in the 
sound discretion of the trial court, and its order will not be disturbed in the 
absence of abure of discretion. Ibid .  

§ 19. Modification of Decrees fo r  Alimony. 
Where the court adopts prori.;ionr of n deed of separation and decrees 

that the husband :mke payments of alimony in accordance there~vith, the 
provisions for alimony are under order of the court, n-hich order may be 
modified for change of conditions. Snylaizd 5. Sa!j land,  378. 

d decree for parrnent of alimony under G. S. 50-16 may not be modified 
except for a change of condition. However, any considerable change in the 
health or financial condition of the parties will warrant an application for 



806 AISALYTICAL INDEX. 11267 

D I V O R C E  AXD SLIJIOXT-Cotztiil t ied. 

modification of the decree, including termination of the award absolutely. 
Ib id .  

8 22. Jurisdiction t o  Award Custody rcntl Support. 
In u 11ubca.s corpus proceeding instituted by the father to determine the 

right to custody of his minor son, the order of the court removing the pro- 
ceeding on nlotion to a county in which the mother, subsequent to the service 
of the writ but before the hearing, had instituted an action for alimony with- 
out divorce and for the custody of the child, mill not be disturbed. I n  re 
X a c o n ,  2-18. 

§ 1. Nature a n d  Scope of Summary Ejectment. 
Where a tenant holds over after the termination of the term without 

right, the tenant becomes a treqasser, and the landlord may bring summary 
ejectnlent to oust the tenant and to recorer tlanlages for the wrongful reten- 
tion of the prol~erty and for costs of the avtion. Hous ing  A u t l t o r i t ~  v. T k o r p e ,  
431. 

§ 7. Presumptions and  Burden of Proof. 
The burden is upon the party claiming land under a deed to fit the de- 

scription in the deed to the land claimed. LeFecers  v. L e ~ z o i r ,  79. 

El\IIKENT DOMAIN. 

5 2. Acts Constituting a "Taking." 
The laying by a city of a water main or sewer line in the right of way 

of n State highway is an additional burden upon the fee, and the owner of 
the fee is entitletl to juut conlperisation for the additional easement, less bene- 
fits to his property resulting from construction of the yroposed improvements. 
R a n t l l c n ~ a ~  c. I I i m l t a y ,  136. 

The cutting off of access to a public road constitutes a "taking". Higl tzcal~ 
Cownt.  I;. Pl~ i l l ip s ,  360. 

5 6. Evidence of Value. 
Where a landowner's access to a public high\vay over a section of aban- 

doned highway is cut-off by the constructior. of a limited access highway 
across a portion of their land, lexving no acBcess from the property to a public 
highway, the deprivation of access affects the value of the property and the 
landowner is entitled to introduce evidence of such deprivation of access as 
an eleinent of damages. I l i g h ~ c a ~  C G I I ~ .  I;. Pltillips, 369. 

In proceedings to assess compensation for a taking under the power of 
eminent domain, the parties are entitled to introdnce evidence of all elements 
affecting the value of the property tnlten without allegation of specific ele- 
lnents of damage, and therefore the landowners, even in the absence of spe- 
cific allegation. are entitled to introduce evidence of damage to their remain- 
ing lands resulting from the dirersion of surface waters as a result of the use 
to which the lancl taken is put. Ib id .  

§ 'ia. Proceedings t o  Take  Land  a n d  Assess Compensation. 
The constitutional requirements of notiee and an opportunie to be heard 

apply to condemnation proceedings. R a n d l c m a n  v. Hinsl1aw, 136. 
In a special proceeding by a municil~ality to condemn a n  interest in 

land, the summons together with a copy of the petition must be serred a t  
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lea\t ten days prior to the hearing upon all persons nhose interests a r e  to be 
affected. G.S. 14-12, and the court must hear proof and allegations of the  
l e s p e ~ t l \ e  parties and  order the aljyointnient of nl)l~r:iiwl> only in the event 
no sufficient cause ia ~ h o n i i  agai115t grantmg the petition. G S .  10-16. and ten 
days' notice of the meeting of the c o n i ~ ~ i s i o n c r s  111ust be given to the land 
onucr .  G.S. 40-17. The stntlitw dn not col~templatc~ a mere perfunctory p o -  
ceeding but are  designed to  gi?e tlie Innil onner  notice and a n  ol111ortnnity to  
be heard. Ibld. 

Approval of rellort of : ~ p p r a i ~ e r  prior to time land oniler n a s  required to 
file ansue r  is roitl. Ihrd. 

Trstimouy of reywndent to the effect thnt she had on wparate ocmsions 
talketl to t v n  of petitioner'. aqents: in regaid to selling the land and that  che 
had retnsvl to ailnlit court appointed n1)praiseis on the l~roperty because <he 
m:rintained the property nay  not for sale, lrcld sufficient to qhow that  1)e- 
titioiler had made a n  atteml)t in good fa i th  to l~iirc*hase recpondmt'c! lnnd be- 
fore is~btitiiting c ontlemnatlon l~roceetling*. Rc tlcct lnptrlr nt Colnnz. 1.. Ilagrizs, 
623. 

3 11. Actions t o  Recover  Compensat ion  o r  Damages .  
In  .In action to recoxer con~penwtion for  property taken by a mnnicigality 

for  a public w e ,  the burderi is on l~laintift' to prore the locatioii of that  1) ;~r t  
of her land which the a s w t e d  had been talien, and n h e n  she fail i  to establish 
tha t  the  larid talmi was n i th in  the bo~i i~dar ies  of the land ovned by her, non- 
su i t  should be entered. L c F c u o ~  U. Lcmil .  79. 

ESCAPE. 

§ 1. Elemen t s  of a n d  P rosecu t ions  f o r  Escape.  
Tyhere the indictn~ent for escape nowhere refers to a p r e ~ i o u s  conviction 

of defenclant for escape, it nil1 not iupl)ort a sentence for the felony. S. v. 
Recis, 22.7. 

Certified copy of court record is competent to show that defendant was 
serving sentence for felony a t  time of cwape, but <u~)rrintentlmt of State 
prihori may not testify as  to co~mii tment  ; indictment need not allege name of 
felony for nhich  defendant n a s  imprisonetl a t  time of escape. S. v. Stalltngs, 
403. 

1'11dc.r G.S. 148--lS, prior to the 196.7 nmendment, i t  was mandatory tha t  
a sentence for escape commence uljon the cnml~letion of any and all sentenc.es 
under n11ic.h drfeilcl,~nt was confined a t  the time of the escalje, and therefore 
nhell prarer  for  jni1r;nlent is contisllled ullnn conriction of defendant for 
e.cnl,e nntl defcnilalit is later con~icteil  of a thirtl unrelated offence proriding 
tllat .sentencee sllonld hegin upon colii11l(.tion of the se11tc11c.e for tlie oririnal 
offpnie, the later exccntion of the ~ e n t e n c ~ ~  lor eicapr m w t  albo conlmence a t  
tile completion of the wntence for  the first conrlc tioli, so tha t  t h ~  imtence 
for e-cnlle and the sentence for the third offelbe nnb t  run concurrently. not- 
nithitantlinc 1lroli.ion of the crnte1ic.e for cqk.:rl?c tha t  it sl1onld cnniniclice a t  
the c\-pir,~tion of the wntence for tlie third offrnsc. R. z. Doqgctt, 648. 

9 11. Transact ions  o r  Communicat ions  w i t h  Decedent.  
I n  an  acti011 tn establish a gift ilrfcr I icos of a certificate for  shares of 

stoclr endorsed in blanlr and found after (lonor's death in his safe deposit 
box, it is co~n l~e ten t  for plaintiff to testify that  she had access to the safe de- 
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posit box a t  the time the endor~ed stock certificate came into her hands, and 
that for a long period prior to donor's death she had been keeping her own 
valuable papers in the safe deposit box, the testimony not being of a per- 
sonal transaction between plaintiff and decedent but being testimony con- 
cerning independent facts. Fesmire v. Bank.  589. 

In  this action by a passenger against the personal representatire of the 
deceased driver to recover for injuries sustained when the driver lost control 
of the vehicle and ran off the road, defendant offered in evidence the adverse 
examination of another passenger, taken by plaintiff but not introduced in 
evidence by plaintib, tending to show that plaintiff, immediately prior to the 
accident, was slapping the driver, fighting with him, and attempting to grab 
the ignition key. Held: Even conceding the adverse examination mas relevant 
as bearing upon defendant's contention of contributory negligence, by intro- 
ducing the esamination defendant opened the door to the extent that plain- 
tiff mas entitled to be heard and to give her version of the matter. Pearce v. 
Barham, 707. 

§ 18. Relevancy and  Competency of Evidence in General. 
The court correctly excludes evidence pertaining to a matter not supported 

by any allegation in the pleadings. Vending Co. 2;. Turner,  576. 
The test of the relevancy of evidence is whether it has a bearing on the 

issues joined by the pleadings and tends to aid the jury in finding the proper 
answer to them. Pearce v. Barharn, 707. 

Evidence of tenuous relevancy should be excluded when it has no direct 
bearing upon the issues and is of little probative force in aiding in the ascer- 
tainment of the crucial facts, but has great likelihood of playing upon the 
passions and pre,judices of the jury. Ibid. 

5 16. Similar Facts  and  Transactions. 
Whether evidence of the existence of a condition or state of facts a t  one 

time is competent to grove the existence of such condition or state of facts a t  
a prior time depends upon thc length of time intervening and whether, in 
view of the nature of the subject matter and circunistances, the condition 
would not ordinarily esist a t  the time referred to by the evidence unless it 
had also existed at  the prior time in question. Miller v. Lucas, 1. 

§ 20. Compet,ency of Allegations in Pleadings. 
Where plaintiff in an action to set aside a deed of trust as  fraudulent to  

creditors alleges that the deed of trust was voluntary in the sense of being 
without consideration, and defendants do not object to the admission in evi- 
cience of an escerpt from thcir answer admitting that the instrument was 
voluntary, without the introduction of other allegations in the answer dis- 
closing that defendants were using the word "voluntary" in the sense of be- 
ing without compulsion, and defendants do not amend, the excerpt from the 
answer is properly admitted as an unqualified admission that the deed of 
trust was voluntary in the technical sense. Supplv Co. v. Scott, 148. 

§ 22. Photographs, X-Rays a n d  Maps. 

Testimony b ~ -  experts that X-ray photographs of defendant were made 
respectirely by the witness or under the witness' direction or supervision, 
properly authenticates the X-ray photographs, and it is not error to permit 
the witnesses to use them in illustrating their testimony. Branch v. Gurley, 
44. 
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3 37. Testimony as to Sanity and Mental Capacity. 
The admi.;sion of testinionr of ~vitneiste to the effect tha t  in their opinion 

the  grantor did not ha re  sufficient mental capacity to  understand wha t  she 
was  doins and the natnre and co~lstquenccs of her act  when she executed 
the deed will not be held for error for failure of the witnesses to state what 
opportunity they had had to obserre grantor when each of the witnesses tes- 
tifies tha t  he  had had ciohe personal nsiociation n i t h  the grantor for a period 
of years up to the time of the execution of the instrument. Iiunamut~d z;. 
Bullard, 370. 

5 44. Medical Expert Testimony. 
I t  is  co~nl~etent  for  a nledical expert to esgress his opinion a s  to the 

cause of a l t l~ j i ica l  condition bnqed upon proper h~pothet ica l  question assum- 
ing facts supported by evidence. Bpcl 1;. Coach Co., 25. 

5 31. Examination of Experts. 
The aduiission in eridence of a categorical affirmative by plaintiff's ex- 

pert that  the illjuries \~hic l i  the e~iclence teided to show plaintiff suft'ered in 
the accident caused the fecitl incontinence from traumatic neurosis experienced 
by plaintiff i ~ f t e r  the accident, lrcld not error, i t  appearing tha t  defendant 
brought out the testimony on cross-exanlination of the ~ r i t nes s  and tha t  de- 
fendant's expert n-as pcrruitted to testifr tha t  in his opinion the accident 
could not haye caused the condition. dpc l  v. Coach Co., 26. 

3 54. Rule that Party is Bound by Testimony of Own Witness. 
TT7hc>re plaintiff introduceb in eridence a part  of the adverse elamination 

of his adve~sa ry  he nlakes his a d ~ e r s a r y  his witness, and while plaintiff re- 
tains the right to contradict his adversary by the testimony of other witnesses, 
plaint~ff is  not allo\red to impeach his adversary by attacking his credibility. 
Clzfie c. Atlcood, 182. 

§ 58. Cross-Examination. 
Where defendant cross-examines plaintiff with respect to her iminoral 

1.elations11ip with intestate for the purpose of impeaching her testimony a s  a 
witness, defendant is bound by her answers in regard to this collateral mat- 
ter, and may not offer testimony of other witnesses to contradict plaintiff in 
regard thereto. Pearce v. Barhana. 707. 

EXECUTION. 

§ 3. Issuance and Return of Execution. 

An execution must be returned to the place from which i t  originated, 
with snch endorsements a s  the law requires, within 60 days after its issuance. 
Produce Co. 1;. Stanley, 608. 

FORGERY. 

3 2. Prosecution and Punishment. 
Contention tha t  the punishment for  the for gel^ of a check in a sum less 

than $200, G.S. 14-110, G.S. 14-120, by a n a l o n  to G.S. 14-72, should be limited 
to tha t  for a misdemeanor. I~cld untenable, since i t  is not so denominated in 
the statute. 8. G. Dacis, 126. 
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FRAUDS, STATIITE OF. 

s Ob. Cont rac t s  t o  Convey. 
An oral contract for  the piirc!iase and sale of realty is void in all i t s  

parts under the statute of frauds and cannot constitute consideration for  a 
check for  part  payment giren by the purclinser without any notation thereon 
concerning the agreenlent. V o n t a g ~ t c  a. Tl'onzble, 360. 

FRAUDULENT COX\'EYdR'CES. 

Q 3. Actions t o  S e t  Aside  Conveyances a n d  Trans fe r s  a s  F raudu len t .  
I n  a n  action by a judgment creditor against tlie judgment debtors a n d  

the trustee to set aside a s  a fraudulent preference the deed of trust esecnted 
by the judgment creditors to secure a note payable to bearer unlrnown to t h e  
judgment c~eclitor, the ces tu i  g ~ t c  t r u s t  is  not a necessary party. Sl ipply  Co, v. 
S c o t t ,  14.5. 

I n  a n  action to set aside a deed of trust a s  being fraudulent to plaintiff 
creditor, the b~irtleii is on l)laintid to prorr1 tha t  the instrument, even though 
roluiitary, n a s  rsecnted with actual  fraudulent intent or t ha t  the creditors 
did not retain property sufficient to pay t l i~>ir then existing debts. Ib id .  

Eridcnce tending to -11o\~ tha t  defendant creditors did not l ist  f o r  t a sa -  
tion ill one county real or liersonal 11roperty then sufficient to pay plaintiff's 
claim is alone insufficient to s l i o \ ~  tha t  the creditors did not retain 1)roperty 
snfficient to pay their then esistinq debts, but nhe re  l~laintiff introdnces in 
eritlrnce the atln~.;i\ion in defendants' ansTrer tha t  the deed of trust  was rol- 
untary there is sufficient eritlence tending to show a n  intent to delay, hinder, 
and defraud creditors to carry the case to the jury. S u p p l y  C o t p .  G. Sco t t ,  146. 

Q 1. S a t n r e  a n d  Grounds  of Remedy.  
I n  order for  a debt to be subject to garnishment, the garnishee must h a r e  

such residence or agency within this State a s  to render i t  amenable to t h e  
process of our courts, and the pnrty against whom garnishment is laid must 
ha re  tlie right to sue the garnishee in this State, and i t  must appear tha t  t he  
s i tus  of the debt is  in this State. W a r d  a. V f g .  Co., 131. 

GIFTS. 

8 1. Gif ts  I n t e r  Vivos. 
The burden is on the  party clainiing a gift inter c ivos  to show the  intent 

of the  dollor to g i ~ e  her the gift so a s  to divest himself immediately of all  
right, title and rontrol therein: and the delivery, actual  or constructire, of 
the chose to tlie donee. Fcanaire r:. Bartk .  389. 

The fact tha t  the donor, after a completed gift inter v i ros ,  retains pliysicaI 
access to the gift. or obtains possession solely for the purpose of safekeeping 
for the benefit of the  donee, does not defeat the gift. Ib id .  

IiCritlcnce tending to show that  intestate endorsed the  certificxte for cer- 
tain shnres of stock in blank autl delirered i t  to plaintiff, that  plaintiff put 
the certificate in a n  enrelope will1 another chose. admittedly hers, and placed 
thc enrclope in 1nteqtatt~'s safe deposit bos to which she had the key, with 
testimony of intestate's hrot l~er  that  intestnte stated he  had giren the stock 
to l~lnintiff, lrcld snficient to establish a gift ilzter r i cos .  entitling plaintiff to  
possesqion of the certificnte aqainst i n t~s t a t e ' s  personal representatiw. Ib id .  

In  this action to establisli a gift i n t e r  r i c o s  as  against the  personal repre- 
sentalire of the alleged donor, it was competent for  plaintie to introduce in 
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eridencc the i n~en to ry ,  nmle  hg a n  officer of the bank, of the donor's safe de- 
11osit box in order to slion tha t  the crrtificate of stock clniined as the gift 
had beeu entlorwd ill blank by i n t c ~ t n t r  and hat1 been pl~y+nlly separated 
fro111 other nnciltlorsed certificates by brin: enclowl ill a n  enr elope on which 
n a s  tyl~ecl the nanle of plaintiff and i:l n11ic.h nnotlier docunlent of ~ a l n c ,  ad- 
mitted to be her prol~crty,  mas nlio encloscld. I b t d .  

Wlictlicr gnnrmtor  was boulid when crctlitor took new notes for debt 
af ter  guardnty had been re~oket l ,  qzrcrrc.' Vtr t i t~e  C'otp. c. FutrtTl. 184. 

HAREAS CORPUS. 

§ 3. T o  Obta in  Custody of Minor.  
In  :I 11trhrns caot.li~ts l~roceedilig instituted by the fzltller to determine the 

right to custotlp of his ~liilior wli, t h ~  older of the coart reinorin:: the pro- 
ceediiq on i~iotion to n couiitg in nliicll tllr inotlier. zubsequent to the stmice 
of tlie n ~ i t  I ~ n t  bc.fore t h r  henrii~g. had in4 tn t e t l  : ~ n  iwtion for  a l i n l o ~ i ~  n i th-  
cu t  t l i~ tnce  niitl for the custody of the child, nil1 uot be disturbed. 111 r e  
Vaccr~~,  248. 

§ 3. H e a l t h  Ordinances  a n d  Regula t ions .  
111 the nhience of sl~ecific nllcg:ttion, i t  caimot be held a s  a matter of law 

that  a n  c~riiinxry onthonv or prixy \ \as not coiistructrd in conformity with 
Q.S. l :$O-l(iO and in conforinity to rules and regulatiuns proniulgatecl by the 
Stat(. Board of Health. ITulker v. Sprinlilc, 62ti. 

H I G H W A Y S .  

§ 7. In ju r i e s  t o  P e r s o n s  o n  Highways  Under Construction.  

I11 :111 action by a n  employee of a snbcontmctor against the niairi contrac- 
tor  for injuries :~ll tyed to ha\ e heen caused by the negligence of a n  employee 
of the nl:tiii contmctor in the construction of a highway riot open to the public. 
the coiilmoii law of negligence goyerns rather than public highway t rare l  
statutes. Thunits  c. Tcer Co., 36.7. 

Eritlence held for jury in this action by employee of subcontractor against 
main contractor for negligent injury. Ibid. 

§ 11. S r i g h b o r h o o d  Pub l i c  Roads .  
A section of ml abnndoned highnay which remains open and in general 

use aq a means of i n ~ r e \ s  and egre\s from contiguous property to a Stnte 
highnay i\ a ~ieigliborl~ood ~ ~ u b l i c  road, G.S. 136-67, and a stipulation tha t  tlie 
landunners' access to a public highway n a s  solely by snch abandoned high- 
\ lay is not :I stil)ulation tha t  their property did not abut a public road. fIiy11- 
~ccru Co)11?tz. 1 . .  Pl~ill!p(, 369. 

9. Self-Defense a n d  Defense  of Habi ta t ion .  
Reacon:rble apl~rehension of f ~ i t n r e  injnry is a n  epsrntial prerequisite to 

the riglit to take life in defcnse of one's habitation. S. z?. JIillo., 400. 
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20. Sufficiency of Evidence and  Nonsuit. 
whether defendant shot in defense of home and whether he used exces- 

sive force held jury questions on evidence. S. v. Miller, 409. 

§ 27. Instructions i n  Homicide Prosecutions. 
Where there is evidence that defendant fired the fatal shot in defense of 

his habitation against a trespasser, a charge on defendant's right to kill in 
self-defense without an instruction on the liiw relating to defendant's right to 
defend his habitation from invasion by a n  intruder, must be held for prej- 
udicial error. S. v. Millcr, 400. 

HUSBAND AND WIFE. 

§ 11. Construction and  Operation of Deeds of Separation. 
Deed of separation incorporated into decree of Court becomes an order 

of the court and is subject to nlodification by the court. Sauland v. Sayland, 
378. 

15. Nature a n d  Incidents of Estates  by Entireties. 
An estate by the entireties is owned by both the husband and wife as  one 

person and not by them as separate persons. Duplin Cozrntu v. Jones, 68. 

INDEMNITY. 

§ 2. Construction a n d  Operation of Indemnity Contracts. 
An :lgreement to indemnify the lessor of equipment from liability in the 

operation of the equipment while in the possession or under the control of the 
lessee cannot corer an injury inflicted while the equipment is in the exclusive 
control and custody of lessor's employee. Le~cis v. Barnhill, 467. 

5 3. Actions on  Indemnity Contracts. 
In an action by an employee against a third person tort-feasor, it is not 

error for the court to exclude from evidence a contract purporting to be an 
agreement of the employer to indemnify defendants against loss in the prem- 
ises. Lewis v. Barnhill. 457. 

INDICTMENT AND WARRANT. 

1. Preliminary Proceedings. 
The waiver of preliminary hearing by a defendant without benefit of 

counsel cannot amount to a deprivation of defendant's constitutional rights 
when no plea is entered upon such preliminary hearing. 8. v. Cason, 316. 

§ 7. Nature, Requisites a n d  Sufficiency of Indictment a n d  Warran t  i n  
General. 
There can be no adjudication of guilt of sr felony unless the defendant is 

gut to trial upon an indictment duly found by a grand jury; and the court 
may not accel)t a plea of guilts of an offense not charged when it  is not a less 
degree of the offense charged. XcClztre 9. Statt>, 212. 

Waiver of intlictnlent see S. c. Hodge, 238. 

§ 9. Charge of Crime. 
If an averment in an indictment or warrant is not necessary in charging 

the offense, it may be treated as surplusage. S. v. Stallings, 406. 
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IXUICTJIEXT AND WARRANT-Contiwed. 

A defect in the bill of indictment may not be cured by a bill of particu- 
lars. 8. v. Kayo, 514. 

An indictnlent charging that defendant broke and entered "a certain 
building occupied by one Chatham County Board of Education, a Gorern- 
ment corporation" is fatally defective in failing to identify tlie prenlises with 
safficient certainty to enable defendant to prepare his defense and afford him 
protection Iron1 another l~rosecution for the same incident. S ,  v. Smith, 753. 

§ 15. Grounds f o r  Quashal. 
Where the ordinance under which defendant is charged is void for in- 

definiteness, the warrant is properly quashed. S. u. Burio, 353. 
An indictment may be quashed for want of jurisdiction, irregulari@ in 

selection of the grand jury, or for defect in the bill of indictment. S. 2;. 31n~0 ,  
412. 

The fact that a bill of indictment charging sereral acts of embezzlement 
is qnnshed does not require the q~iashal of later bills charging separately :lets 
of en~bezzlenient of defendant during the same period. Ibid. 

INFANTS. 

§ 7. Contributing to Delinquency of Minor. 
Where the narrant  charges defendnnt with using a minor to assist her 

in the sale of illicit liclnor, but the eTidence shows only that the minor mas 
wed to carry nontn\pnitl licpor from a nejghborinq shed to drfentlant's l lo~~ie ,  
nithout any finding that defendant sold illicit liquor on the occasion in ques- 
tion, is insufficient to snpport the particular offense charged in the warrant, 
and judgment of nonsuit should have been entered. 8. .z;. Wllitted, 120. 

INJUNCTIONS. 

9 5. Enjoining Enforcement of S ta tu te  o r  Ordinance. 
Citizens and taxpayers may not enjoin enforcement of ordinance when 

no present right or property is invaded or threatened. Angel1 2;. Ralcigh, 387. 

§ 13. Continuance a n d  Dissolution of Temporary Orders. 
Where plaintiffs' allegations are sufficient to make out its primary equity, 

the temporary restraining order i~sueil in the cause should not be dissolred 
upon affidalits prior to the filing of answer, but the order should be continued 
for determination of the controversy upon the merits. Heating Co. v. Black- 
burn, 155. 

5 8. Agreements t o  Procure o r  Maintain Insurance. 
An insurance agent or broker undertaking lo provide coverage against a 

designate? riqli is under duty to exerciqe reawnnhle care to obtain the in- 
surance or, if he is linable to do  so. to  ire the proposed insured timely notice 
so that the proposed insured may obtaili crwrage elue~rhere, and failure to 
11c.rfornl this duty may r e n d ~ r  him IinhIe to tlie l~roposeci inwred for loss 
n ithill the amount of the proposed policy on the gollnds of breach of contract 
or for neqligent default in the performance of duty jinposed by the contract. 
TVilcs v. Mzcllinam. 302. 

Eridrnce favorable to plaintiff tending to show that for a period of sewn 
years defendant brokers provided plaintiff with continuous worl~men's com- 
pensation corerage in accordance their undertaking, that plaintiff paid 
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tlie premiunis or arranged for their payment when she mas billed, that on the 
renewal date in question defendants made unsuccessful efforts to place the in- 
surance successively with two insurers. but that, when they refused to accept 
tlie risk, defendants permitted the coverage to expire without notice to plain- 
tiff, and that as a result plaintiff became liable for a claim within tlie pro- 
~ o s e d  coverage. lrcld sufficient to be submitted to tlie jury on the question of 
defendants' liability. Ibid. 

8 47.1. Insurance Against Uninsured Vehicles. 
In  nn action on the uninsured rehicle dause in a collision policy, allega- 

tions in tlie com]~laint that tlie vehicle causin: the injury vas  an uninsured 
vchicle as  defined in the policy, and conditional assertion in the reply that if, 
in fact, such vehicle was insured, the insurance was void because of the in- 
solve1icy of the insnrer, lrcld not an admiqsion that the vehicle causing the loss 
n a s  covered by a linbility policy, and therc>fore motion for judgment on tlie 
l)lcadings in favor of defendant was correctly denied. Rice 1;. Ins. Co., 421. 

In an action on the nninwred vehicle clause in a collision policy, evidence 
that the ~eh ic le  cauqiug tlie loss was i n s ~ ~ r c d  in another state, where it was 
registcwd mid licensed, by an insurer there authorizeil to write the insnrance. 
mid thnt subseqiitwt to tlie collision the insurer was placed in receirership be- 
caiiqe of iti: insolve~icy, and that a claim wns filed with the insnrer's receiver, 
11c7tl insnfticient to support the court's concl~ision that the vehicle causing tlie 
injury w:19 nil uninsured niotor rehicle witbin the definition of the collision 
policy. Ib id .  

5 53. Auto Liability Insurance- Payment of Damage and Subrogation. 
hllcgations that the owner of a damaged car released his interest in the 

car to n finance company. that the finance company paid the deductible por- 
tion of tlie policy of collision insurance, and that the o~vner's insurer then paid 
the finance coiiqmny tlie remainder of the damages, 7zcld insufficient to show a 
right in tlie finance company 2nd the insurer to sue the alleged tort-feasor 
under the doctrine of subrogation. since the right of the insurer to subrogation 
must be based upon n payment by it to insured, and the finance company mas 
not an insurer under the policy and there was no allegation of any loss pay- 
able clause to it, or allegation that the insured's claim had been assigned to 
either the finance conipnny or the insurer. Indcnwitl~ Go. v. Barnhardt. 302. 

Right of subrogation does not entitle insurer to sue other tort-feasor for 
contribution. Ins. Co. v. Bulzwn, 289. 

5 34. Vehicles Insured Under Liability Policies. 
A garage liability policy covers any automobile owned by or in charge 

of the named insured and used in operations necessaq or incidental to in- 
sured's business by a person operating the vehicle with the permission of in- 
sured. S'hcnrin c. Indcntnit]! Co., 605. 

Evidence held to show that prospective purchaser  as not operating ve- 
hicle in question with perniission of dealer within coverage ol: garage lia- 
bility policy. Ibid. 

g 60. Notice to Insurer of Accident or Snit. 
In  regard to an owner's liability policy providing insurance in addition 

to that required by tlie Motor Vehicle Safety and Financial Responsibility 
Act, as tlirtinguished from an operator's liability policy required by that Act, 
G.S. 20-279.21, the provisions of the policy in regard to notice of claim or snit 
by an injured party are valid and enforceable, and the injured party who 
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obtai~is judgment against tlle insured can have no greater rights against in- 
surer than those of insured. Clctrlnmrs c. Itrs. Cu.. 41.7. 

Sti1)ul:ltion in a policy providilig liability insumnce in nddition to tha t  
required by tlie Safety and Finant7ial Responsibility Act. tha t  insured sliould 
forv-arc1 to insarcr any demand, notire. snnin]orlr or other llroccss weeired 
by him or his rel~resentative is  not anlbiguous and is a reasonal)le mid r:ilid 
stipulation, and unless insured or his judgment creditor can sliow compliance 
wit11 this reqnirenlent, insurer is relicred of liability in the absence of waiver 
or estoppel. Ibid. 

Evidence llelrl insufficient to show waiver by insurer of notice of suit  
against insured. Ibid. 

5 63. Defense of Action Brought by Injnred Party Against Insured. 
Defcrlie by insurcr of a n  action brought hy the injurtd third party agninst 

i~~.nwtl  does ~ i o t  n xirc i ~ ~ ~ u w r ' s  iiefenoe of noncorernge n l ~ e n  illsurer requires 
insured to sign a n  agreenlent preserving to insured the right to asbert tlle de- 
fense of noncoverage. Shearin v. Indcnznlty Co.. SO:. 

5 63. Rights of Injured Party Against Insurer. 
Consent jiitlplnclnt \\-as enterc~ti settling all matters of controversy aris- 

ing out of n collision. Tlicw%~ftc~r. 11l)on lulverificd uotion and without eri- 
dclice by afitlavit or otlirnrise tlint the conselit jutlginent failed to esllress 
thc true intent of the 1)nrties. the jndgment Jvas ~noclificd as  "erro~ieons." 
witlit~ut noticr to plaintiK's insurer, by inserting a statenicmt that  tlie j i~dg- 
nwnt wnu without prejudice to drfendant's alleged counterclninl. Hi,lrl: 1)e- 
fendant, after  recovery of judg111~11t on his conntercl:iini, niay not nlaintain a n  
action against plaintiff's liability insurer. Yoto1.q 2;. Itis. Co., 339. 

5 9G.1. Property Dalllage Insurance - Payment and Subrogation. 
An 1n.urcr lmying to incured a lobs under tlie oblgations of i ts  policy 

for l ~ r o p e ~ t y  tlnmaged by the tortiouq act of another 1s subroqated to the rights 
oi  the insnred against the tort-feasor to the extent of the loss paid by insurer. 
Ins. Co. v. Storage Co., 679. 

Insurer may establish i ts  right to maintain its action a s  subrogee of the  
insurcil by the introtlnction in e7idence of i ts  cancelled clieck iisued to in- 
sured in payment of the  10% and the receipt signed by insnred stating that  i t  
n a s  in full snti.fwc.tion of claims under the designated lwlicy and snbrognting 
insurer to any rights of insured again<t third patties caubing tlle damage. and 
objection to such evidence on tlie rround tha t  the policy itself was not offered 
in evidence by insurer is untenable. Ib1i7. 

9 6. Modification and Correction of Judgment in Trial Court. 
The clerli may modify a consent jndgnlent to innlie the record speak the 

truth. hut 11c may not modify i t  a r  "erroneons" to insert a ~ r o r i s i o n  tllercin 
not agrtlcd upon by the parties a t  the time of the entry of the judgment. 
ru/1/1q /.. 1/18. cia, 3*'i9. 

W IS. Judgments by Default in General. 
In an nction for damages arising out of a boat collision on x lake, clefend- 

ant's filinz of a p~ t i t i on  in admiralty seeking a liulitation of liability (46 
U.S.C.A., Ch. 8, # 183 t t  scp.) is  not a niotion within the p u r ~ i e w  of G.S. 1-123, 
and does not preclude tlie clerk from entering a judg~nent by default and in- 
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JUDGMENTS-Continued. 

quiry under G.S. 1-212 for failure of defendant to answer or demur within 
the time limited. In  this case the petition in admiralty for limitation of lia- 
bility and for order restraining further proceedings in the State court was 
denied, and petitioner's appeal therefrom was not perfected. Potts v. Howser, 
4%. 

Motion for extension of time in which to demur or plead is not a motion 
required by statute to be niatle prior to the filing of answer within the pur- 
riew of G.S. 1-12.5, and upon denying such motion the clerk is authorized to 
enter judgment by default for failure of defendant to demur or answer within 
the time limited, G.S. 1-212. Ibid. 

3 14. Jurisdiction to  E n t e r  Default Judgments. 
Where, in an action for wrongful discharge, it  appears that plaintiff em- 

ployee left the municipality of his residence and moved to the mlinicipnlity in 
which be was to be employed, losses sustained by the employee in selling his 
house and his eqense  in m o ~ i n g  back to his home town after the wrongful 
terniinntion of his enq~loyment are not capable of ascertainment by computa- 
tion, ant1 a judgment by default final in favor of the employee in a sum in- 
cluding such losses is beyond the jurisdiction of the clerk to enter, and such 
judgment is properly set aside on motion in the cause. Freeman v. Food Sus- 
teme, 56. 

3 15. F o r m  and  Effect of Default Judgments. 
After judgnlent by default and inquiry lias been entered, defendant is not 

entitled to more for the joinder of an additional party for contribution or, 
prior to the inquiry, for the adverse esan1in:ltion of defendant relating to the 
extent of his injuries. Potts v. Homer,  481. 

3 20. Erroneous Judgments. 
The sole remedy to correct an erroneous judgment is by appeal. Young 

v. Ins. Co., 339. 

§ 22. Attack of Default Judgments. 
A judgment by default final which is beyond the statutory authority of 

the clerk to enter, will be vacated on motion in the cause. Freeman v. Food 
Sustenzs, 56. 

Where the allegations are sufficient to state a cause of action for breach 
of contract entitling plaintiff to recover in some amount a t  the time of the in- 
stitution of the action, judgment by default final is properly set aside when 
the amount due is not subject to computation, but plaintiff's action should not 
be dismissed. Ibid. 

3 25. Attack a n d  Setting Aside of Consent Judgments. 
While the clerk may modify a consent judgment to correct a mutual mis- 

take or mistake by the court in entering the judgment so as to make the 
record speak the truth, the clerk may not alter the judgment on the ground 
that it was erroneous, since the remedy to correct an erroneous judgment is 
by appeal. Young v. Ins. Co., 339. 

§ 29. Conclusiveness of Judgment  - Part ies  Concluded. 
Parties to an action who are not adversaries and who do not have an 

opportunity to litigate their differences inter se are  not precluded by the 
judgment from thereafter litigating their rights inter se. Streater c. Afarks, 
32. 
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3 33. Conclusiveness of J u d g m e n t  - J u d g m e n t s  of Nonsuit .  
d judgment of involuntary nonsuit on the ground of tlie insufficiency of 

the cridence offered a t  tha t  tr ial  does not bar a subsequent action unless the 
erid?rice a t  the suhiequent tr ial  is snbstantiallg identical with tha t  offcred 
in the first. Glleuri?~ c. I?idc~~i?ii ty CO., 303. 

LASDLORD AND TESAST. 

5 8. Assignment a n d  Suble t t ing .  
Where the lessee "assigns" tllc lease for onlg a par t  of the imespired 

term, the transaction is  not an  assignnlent of the lease but  a subletting, and  
the relationship of landlord and tenant continues to exist between the lessor 
and lesiee. Carsorl G. Yntio?mZ Co., 229. 

3 10. Exp i ra t ion  of Te rm,  So t i ce ,  Renewa l s  a n d  Extens ions .  
P ro~ i s iuns  in a leace authorizing leshor to terminate the leabe and re- 

possris the 1 1 r o ~ c r t ~  npoii the appointment of a recelrer for leswe or an  ad- 
judication tha t  leisee is a banlirnpt a l e  not contrary to public policy arid a r e  
valid, ancl the right of leqsor to repossew tlie property mag not be defeated 
by the fact tha t  1e;see sublets the properig to a s o l ~ e n t  sub-leswe. Cmaon 5. 

A-ational Co., 229. 
TT'l~cre a lease gives either party the right to terminate the lease by writ- 

ten notice 13 day3 prior to the last d a ~  of the term, apt  notice by the land- 
lord in acco~~ lance  with the proxi>ionr of the lmqe terminates the term, and 
i t  is not required that  the landlord give the tenant any reason for  the terlni- 
i~ntion of the leasc or tha t  the landlord hold any hearing upon the matter. 
Housznq Alrthorzty 2;. Thorpe, 431. 

LARCENY. 

§ 7. Sufficiency of Ev idence  a n d  Nonsui t  a n d  Direc ted  Verdict .  
I n  this prosecution for  brealiing and larceny, the evidence is  held suffi- 

cient to be suhinitted to the jury, and therefore the denial of defendant's mo- 
tion for a directed verdict was not error. S. 2;. Stinson, 661. 

38 8, 9. In s t ruc t ions  a n d  Verdict .  
Where the indictment charges the larceny of property many times the  

value of $200 and the evidence amply supports the charge, and there is no 
evidence to the contrary, i t  is not necessary for the court to instruct the  jury 
tha t  the burden is on the State to prove the value of the property exceeded 
$200 in order to  render a verdict of guilty of a felony, and i t  is not required 
tha t  the jury find tha t  its value was in excess of $200 in order to support sen- 
tence. S. c. Brown. 189. 

5 10. J u d g m e n t  a n d  Sentence.  
Plea of guilty to the larceny of a sum less than $200 does not support 

sentence of ten years' im~~risonment,  and the imposition of such sentence must 
be vacated. S. c. Dncis, 1%. 

Indictments fo r  larceny n-hich do not ar-er that  the  property was talten 
from any storehouse and do not n re r  tha t  t he  value of the property taken 
exceeds $200, charge misdemeanors only, and sentences of not leqs than three 
nor more than fire r ca r s  must be racatcd and the cause remanded for  proper 
sentence. S. c. ST~lltanls. 424. 
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LIJIITATION O F  ACTIOSS. 

10. Absence  a n d  Sonres idence .  
The effect of the 1933 aniendinent to G.S. 1-21 is  to bar all actions by non- 

residents oil a transitory cause of action arising in another state when such 
action is barred ii! tlie state in \rliich it arose a t  tlie time of institution of 
action here, since tlie laiiguage of the ainendn~ent and the history of the stat-  
ute disclose the legislatire intent that  the amr~ndment should constitute a lim- 
itation and should not be restricted to the mere tolling of the  statute by rea- 
son of nonresidence. Little a. S tecew ,  328. 

16. P r o c e d u r e  t o  S e t  Up Defense  of S t a tu t e .  

When the date  the cause of action ncc*rued appears in the complaint 
and the stntute of liniitatioiis barring the action is pleaded, defeiiclant's plea 
in bar i~nis t  be a l lo~red n l i m  plaintiff fails to allege by reply any facts which 
~ r o u l d  aroitl the plea in bar by bringing the action within a particular escep- 
tion or saring prorision of tlie statute. Little v. S t t v e ~ ~ s ,  325. 

JIALICIOUS PROSECCTIOS. 

§ 1. N a t u r e  a n d  Essen t i a l s  of Cause  of Action. 
To inake out a case of mnlicions prosec3ution. the plaintiff must allege 

and  l)ro\-e tha t  the defendnnt instituted, or procured, or participated in, a 
cr in~inal  prosecution against him in:~licionsly, \vithout probable cause, ~rhic l i  
ended in failure. Cook c. L a ~ i i e r ,  1GG.  

§ 4. W a n t  of P robab le  Cause.  
I n  a n  action for inulicious l)rosecution, probable cause does not depend 

upon the guilt or innocence of the person accused but upo11 whether defend- 
a n t  had reasoilable ground fo r  susl)icion, supported by circumstances suffi- 
ciently strong in theinselres to warrant  a cautious man  in the belief t ha t  the 
accused is guilty of the offense of which he  is charged. Cook G. Lanier, 166. 

5. Malice. 
I n  a n  action for inalicious prosecution, malice may be inferred from want 

of probable cause. Cook v. Lanicr, 166. 

§ 6. Terln inat ion  of Prosecut ion .  
The disinissal of a criminal proceeding by reason of the failure of tlie 

complainnnt to appear and prosecute is a snEcient termination thereof to sup- 
port nil action for ninlicious prosecution based thereon. Cook a. Lanier, 166. 

11. Sufficiency of Evidence  a n d  Nonsuit .  
Eridence tha t  plaintiff gaye defendant a paper writing in the form of a 

clieclr for niercliaiidise delivered, with the understanding tha t  i t  would not be 
presented for  paynic?iit but was  to constitutrl n mere memorandum of the  debt, 
t ha t  1)laiiitiSf thereafter sent defendm~t  principal a cashier's check fo r  the 
ainoinlt of the debt. w11ich was endorqed by the  principal and duly paid, and 
that  thereafter the l,rincsilial reclnested the agent to swear out a warrant  
against the l)lnintib for iswing a \rort l i le~s check, tha t  the agent did so and  
that  the prosecution was  disinissed for failure of the comldainant to appear 
and prosecute, 11cld sufficient to nialie out a prima facie case of malicious 
prosecntion in an  actioii against  the grincipal and against the  agent for  the 
recovery of coinpensatory daniages. Cook v. La~lier.  1GO. 
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MASTER ASD SERVANT. 

§ 3. Distinctiou Between Employee aud Iudependent Contractor. 
Evitlcnce held to support finding tha t  lessor of crane was a n  indel)cndcnt 

contractor. Lczcii. c. Barnhill, 455. 

10. Duration of Employn~ent and \lTrongful Discharge. 
If an  en~ployer nrongfully diqcharqes an  elnployee before the  expiration 

of the term fixed in the conlract, the enillloyee'c recoJcry is not limited to the 
sa lar r  due a t  the time tlle action is conimenced. Ftecmcm v. Food S ~ s t o i ~ s ,  36. 

Q 43. Nature and Construction of Compeusation Act in General. 
The rule that  the Workmen's Con~l~eniation Act n ~ u s t  be liberally con- 

strued doe. riot applr to the determination of the clneqtion of nlletlier the re- 
lationilii!~ of the clainlnnt to the l)ercoii from wliom comgniiation is  claiti~cd 
was one to nhich the Act xl~l~lietl  IIicli.~ 1 .  Gur1foi.d Coroitu. 364. 

The Woihnien's C'on~penqation Act provide. conq~mintion to an  e ~ ~ i p l o ~  ee 
who cn<tains an injury by accident aliqing ont of and in the coi1r.e of his 
mll~loymrnt nitllont rraartl to v,hrthPr lric injury is caused by negl iaenr~ nt- 
tributnblr to tlitl enlplo>er, but the Act a l w  depri! es a n  cmplo~  ee of certain 
right. ~ ~ l l i c h  he l m l  lindcr the ( ' c m ~ ~ ~ o n  Lln. x i d  ~ I I I I ) C I \ ~ S  liililtationi and re- 
strictions n i  ne l l  as benefits. Ibid. 

The relationshil~ of r i n l ~ l o y ~ ~  anti ~mployer  ~vi th in  the pu r \ i ev  of the  
Conil~cnsnt~on Act i i  jnrisdictional. Hrrjo~it a. D o ~ t q h c r f ~ ~ .  5-15. 

The Worlmen's Conil~ensntion Act nluit be liberally construed and the 
benefits therein 1)roTided to ~voikmen should not be derlieil by a itrict, nar- 
row iund technical con-trnction, the philohophy of the A k t  h i n g  tha t  tht> n i w  
and tear of tlic. n or lman,  a. well a s  the ~ n n c h i n e r ~ ,  qllonlrl be charged to the 
industry. Catcs 1'.  Caiistr~tct~on CO., 360. 

4 'LEniployees" Within Purview of Compensation Act. 
A claimant lincler the Cxngenwtion Act mnqt prove a s  a jurisdictional 

basis tha t  the employer-emplnyee relati~)n<hip exi5tetl. IIicks 1.. Griilfo~d 
Colort!/, 3G4. 

A claimant under the Conlpensation Act must be a n  employee or be en- 
gaged in a n  employment under an  a11110intment o r  contract of hire or apl)ren- 
ticeship. esllrcw or implied. and the c o ~ e r a g e  of the act  extends to those xlrose 
eml~ lo~n len t  iq under the conlpulsion of legal nrocew, but i t  is  necessary tha t  
a claimant be a n  elnployee within the definition of tlle Act a s  a jurisdictional 
requirement. Ibid. 

8 49. Employees of State and Political Subdivisions. 
A juror is not an  employee of the county. and the Coinpensatio~~ Act does 

not apl11y to a n  injury \ustailled by a juror in the course of his or her scr- 
rice as  such. Hicks 7'. Gztilford Count!/, 364. 

§ 55. Injuries Compensable in General. 
In  order for an  emploj ee to be entitletl to recover colnpensntion ~ inde r  the 

Korth Carolina TTorBincn's Coml~enwtion Act he muit  show that  he  smtained 
personal i n j n r ~  by accident and tha t  his injury arose in the course of his 
ernploymcwt and tha t  the injury arose out of his cmyloyment. Rt!lall z'. 

Ch 111 ch. 111. 

5 54. Causal Relation Between Enlploylneut and Iujury in General. 

Tlierc n111.t he a cxueal relation br tneen the injary and the ein~)loylnm~t 
in order for  the injnry to arise out of the  eml~loyment. Bryan 1;. Ch~crch, 111. 
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Injury to pastor suffered while he n-as helping to move his stove from 
parsonage held not to have arisen out of his employment a s  pastor, even 
though he was moving prior to termination of employment as courtesy to con- 
gregation so that parsonage could be repaired. Ibid. 

§§ 71, 72. Compensation f o r  Loss of Specific Members a n d  f o r  Dis- 
figurement. 
Compensation for bodily disfigurement does not preclude compensation 

for loss of kidney. Cates v. Coizstruction Go. ,  560. 

82. Nature and  Extent  of Jurisdiction of Industrial Commission i n  
General. 
The Industrial Commission is not a conrt of general jurisdiction and has 

no jurisdiction of an action for malpractice against a physician or surgeon 
who is not employed full time b r  the employer but is merely selected by the 
employer to treat the employee for injuries recived in the course of his em- 
ployment, even though as against the enlployer and its insurance carrier the 
employee's right to recover for such aggraration of his injury is limited to the 
benefits provided by the Act. Bryant v. Do~,nherty, 54.5. 

§ 80. Comnion Law Right  of Action a g a i n s t  Third Person Tort-F'easor. 
If one employee inflicts a neglQent injury on another employee, both be- 

ing in the course of the employnient, the remtdy to recover for such injury is 
under the Worlnnen's Compensation Act, and the injured employee may not 
maintain an action : ~ t  common lam. not\vithstanding the negligent act may 
not be imputable to the employer a t  common law. dltnzan v. Sanders, 158. 

The allegations and findings were to tlit. effect that the employer furn- 
ished a parking lot for his employees, that plaintiff employee. after parking 
her car and while walking to the plant to report for work, mas struck by a 
vehicle operated by another employee who was then backing into a parking 
space preparatory to reporting for work. Held: The accident arose in the 
course of the employment, precluding an xction a t  common law by the one 
employee against the other. Ibid. 

Compensation Act does not preclude one employee from suing the prin- 
cipal of another employee when dual agency exists. Ibid. 

Keither an independent contractor nor an employee of the independent 
contractor is immune to suit a t  common law for injury negligently inflicted 
upon an employee of the main contractor. Lewis v. Barnhill, 457. 

In the employee's action against a third person tort-feasor there is no 
prejudice to defendant in striking from the complaint the allegation that plain- 
tiff had received compensation payments under the Workmen's Compensation 
Act when the court reduces the verdict by any amount to which the em- 
ployer is entitled to receive by way of subrogation. Ibid. 

The refusal to permit defendants to amend the answer to assert that they 
n-ere conducting the business of plaintiff's employer is not error when there is 
allegation and evidence to sustain a finding that one of defendants was an 
independent contractor and the other defendnnt an employee of the inde- 
pendent contractor and not an employee of' plaintiff's employer. Ibid, 

The personal representative of a deceased employee may not maintain an 
action for wrongful death of the employee against a fellow employee and the 
employer for negligent injury causing death inflicted by the fellow employee 
while both emplosees were acting in the coures of their employment. Hornw 
v. Pool Co., 521. 
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MASTER AND SERVAXT--Continued. 

The fact tha t  a n  employee, fatally injured by the negligence of a fellow 
employee in the course of their employment, leares no one either wholly or 
partially dependent upon him, so tha t  under G.S. 97-40, a s  then in effect, no 
one could rlairn coml~cnsation under the Worlin~en's Compensation Act. does 
not entitle the persmal representative of the employee to maintain an action 
for  mrongfnl death. Ibid. 

The S o r t h  Carolina Workmen's Compensation Act does not deprire a n  
employee of a right to  niaintain a n  action a t  common law fo r  malpractice 
against the  physician or surgeon selected by the employer to treat  his injuries 
received in the course of his employment when the physician is not a full time 
employee of the employer. Bruanl  c. Dougl~erty, 345. 

5 93. Review in Supe r io r  Court. 
Whether a n  accident aros? out  of the employment is a mixed question of 

law and fact. B r ~ a n  v. Clturclz, 111. 
The firdings and conchision of the Industrial  Commission nit11 respect to  

the e~ i s t ence  of the jurisdictional s ta tus  of the employer-employee relation- 
ship a r e  not conchisive but a r e  rerielr-able by the courts on appral. Hicks v. 
Guilford C o u ~ t y ,  364. 

5 94. J u d g m e n t  of Supe r io r  Cour t  a n d  Appeals  t o  Supreme  Cour t .  
Where the employer's exceptions to some of the predicate findings of the 

Industrial Commis\ion nluqt be sustained for  lack of any competciit evidence 
to snlqmrt t he~n ,  it iq not nrcessary to pass on a n  assignment of error to the 
Commission's conclurions ot law on the findings, and the jndgme~lt of the Su- 
perior Court affirmin; the a n a r d  must be rerersed and  the came remanded 
to the Industrial Cou~mission. Bruan c. Cl~ti.och, 111. 

MORTGAGES AND DEEDS O F  TRUST. 

§ 19. R i g h t  to Foreclose  a n d  Defenses.  
Payment of a note secured by a deed of trust  extinguiqhes the right of the  

trustee to foreclose the instrument. Heating Co. 2;. Blackburn, 153. 
Allegations to the  effect tha t  the building on the  property subject to the 

deed of trust  had been destroyed and tha t  the trustee had receired the pro- 
ceeds of insurance policies exceeding the amount of the note secured, a r e  
sufficient to state R cause of action to restrain foreclosure of the deed of 
trust ,  and the diwolution of the temporary restraining order issued in the 
cause prior to the filing of answer is error;  the temporary restraining order 
should be continued to the hearing for the determination of the controversy 
upon the merits. Ibid. 

MORTGAGES. 

$j 20. P a r t i e s  W h o  May  E n j o i n  Foreclosure .  
A judgment creditor, a s  well as  a junior mortgagee, is entitled to enjoin 

foreclosure of a prlor deed of trust  when there is a bona fide controrerby a s  
to whether the  note secured by the ~ r i o r  deed of trust  had been paid and the 
po\ver of the trustee to sell thereby divested. Heatiwg Co. c. Blackbro~!, 1.53. 

JIUNICIPAL CORPORATIONS. 

§ 4. P o w e r s  of Munic ipal  Corpora t ions  i n  Genera l .  
A municipal corporation is a creature of the State and has only those 
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governmental pon-ers granted to i t  by the Legislature, expressly or by neces- 
sary imnlication. 9. c. Furio. 3.53. - 

A11 acts of a niunicipality bcyond the scope of the powers granted 
are void. Bag~cc'll c. Urccard. GM. 

§ 6. Distinction Between Governmental a n d  Private  Powers. 
The operation of a water~vorks s~stern is a proprietary function 

municipality and it is held to the same lixbility for injury therefrom 
privately ovmed water conlpany would be. .Uosscller 2;. As71ccillc, 104. 

The ol~eration of a water works sy~teni,  including a reservoir and 
is a pro1)rietary function of a municipality. Bozr7ir1y r. Ozford, 3 3 .  

1 .  Injur ies  F r o m  Defects a n d  Obstructions i n  Streets  o r  Sidewalks. 
The burden of 1)roof is 11l)on a l)edestri:m seeking to recover from a nlu- 

niciltality for n fxll 011 n qtreet to introduce eridence which, considered in the 
light nioqt fxl-ornble to her, is sufficient to show neqligence on the part of the 
citj and that hue11 negliqtmce \\as n prosilllate cauie of the fall m d  injury. 
Nosst TI( r 1' .  ;Islrcr~llc, 104. 

I n  ortler to recmer fro111 a city for injury resulting from a defect in a 
city street or a defect in the city's ~ ~ a t e r  sj  stcwl, plaintifi' niust show that the 
city had actnnl notice of the defect or that the defect had esisted for such 
a length of time that the city should haves tliscorerc~d it in the exercise of 
reasonable inspection, and that i t  failed to remedy such defect in n reason- 
able tiiue after wcli notice. I b ~ d .  

A niunicil)ality is under d u e  to exercise reasonable care to maintain a 
reasonable and continuing supervision ol-er its streets, and the city is held to 
haye lino\~ledge of :I d e f t ~ t  xvhich such inspection would have disclosed. Ibid. 

Evidence tending to show that a water main uncler the end of a dead- 
end street leaked for a period of two weeks :Ind that a small volunle of miter 
from such lrak flowed do\vn the gutter of such street for one block to the 
intersectinq street, is insuffirient to charge the city with constructive notice 
of the detect. Ibid. 

Plaintiff slipped on ice formed in gutter from water from small leak in 
water 111;1in at  head of street. Hcld: Injury could not have been reasonably 
foreseen froin deferring for a few days repair of the main, and nonsuit was 
proper. Ibid. 

gj 15. Injur ies  F r o m  W a t e r  a n d  Sewer Systems. 
Plaintiff slipped on ice formed in guttw from water flowing from small 

leak in water main at  head of street. Held: Injury could not have been rea- 
sonably foreseen from deferring repair of main for a Sew days, and non- 
suit was plolwr. .l[o~5sellw e. rlsltecille. 104. 

Evidence of ne:ligence of city in nlaintenance of reserroir dam held suffi- 
cient for jury in action for damages resulting from break in clam. Boxling v. 
Oxford, 232. 

§ 17. Sale of Property by Municipality. 
An advertisement for the sale of mnnic7ipal property on a date less than 

30 days after the firbt publication of the notice cannot relate back to a prior 
public~~tion of notice, even thonq11 the prior notice related to snbstantially the 
same lnntl. when tlie prior notice stipulates a different date for tlie <ale and 
contains ninterial differtmcef in tlie twills of l~nynient, as ~l-ell as a discrepancy 
in the qn:llitity of land to be sold and whelher the land ~vould be offered for 
sale as a nliole or in qeparate tracts, and therefore the purported sale on the 
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date  spec;iied in the secontl advertisement iq n nullity. Baglcell 1.. B ~ c r c ~ r d ,  
604. 

Even in regard to the sale of land ~ h i c h  a munici1)ality ha\ the power to 
sell, the vale 11111>t be nlntle in conforiuity wit11 G.S. 160-Ti!), and if the gnblica- 
tion of the notice fails to conil~ly in substance with the requir'eii~eiits of the  
statute,  the ~ l c  ih a nullity. I b ~ d .  

4 .  S a t u r e  a n d  E x t e n t  of Munic ipal  Pol ice  P o w e r  i n  General .  

A ninnicil):~l c20rporation ha, no inherent ~~olicrl  powers. S. r.  F l o ~ o .  35.3. 
A muiiicipnl corl)oration has  no power to extend the a1)ylication of a n  

ordina11c.e to tt'rritory outqide itd corpomtt, limits in the nbsencr of a grant of 
such p o w t ~  by the General A.ieinbly. Ibid. 

A in~ilii(~il):il ordinance 1)rohibiting the coustruction and maintenance along 
any street or liighn-ay of any sign, billboard, motion picture screen or other 
structure nlwn 1~11icl1 is ilepictetl ally mitlc or' s e ~ ~ ~ i - n u t l e  llictnres or vords  
which a rc  rn lg ;~r .  inilecent or offensive to tlic llublics mornls, does not lwr- 
port to l~roliibit sucli act o~itside of its territorial limits. Ihid. 

3 23. Zoning Ordinances  a n d  Bu i ld ing  Pe rmi t s .  

An :~lplication for a special l~crinit  in\-okes t11e discretion of the Zoning 
Boartl, \vhile a n  n~l~lic.atioli for a lwrlnit a s  n ~un t t e r  of right miiler the xon- 
iiig regulations usu:~lly invo1re.i mntrovc~rted cllir<tions of fact ortlinnrily to 
be found 1)y tlie U~)n rd  froin slvorn testinrony. C'rtrwr o. I3oa1.d of Itlj~rstiucwt, 
40. 

Whcrc, the al)plicant for a ywcinl g ~ r m i t  files an ur~verifietl lwtition and, 
witlwut bring stvorn, n\-plains in detail the circun~stances u l ~ n i  wliich h r  bases 
his xlrl~lic.;~tion and  ilialies no request thxt those opl~osing his nlq)lication be 
sworn. lie I~I:I$ ~ i o t  thereafter ~ f m i ~ ~ l a i i i  t l i :~ t  those objecting to the sl~eeial per- 
mit ~vc'rr lirnrd by nnvrriticd petition containing s t a t e~ne i~ t s  not uniler oath 
and n-rre not 1)reselit for cross-esaminatio~~. Ibitl. 

An :111plicnnt for n special permit inay not contend tlint the ~~rovis ion of 
the zoning ordinance for the granting or deriyir~g of special pern~i ts  is too 
vague ant1 intlefinite to be followrii, since if s w h  provision is void for in- 
definitt~rlers the municilml board is withont authority to issnr the perniit :lnd 
petitioners are  subject to the terms of the ordinance ~xohibit ing the use re- 
quested. Ihid. 

A special permit is not ;I legal right but is a concession in esc.cytiona1 
cases \vhicli a zoning board, in the exercise of its discretion, nlay grant or 
refuse, subject to court rer ie~v.  Ibid. 

3 26. Review of Orde r s  of Boa rds  of Adjus tment .  
Wliere the record di.cloces that  full discussion\ took plncc before the Zon- 

ing 13on1d ul~oii  petitioner's n1)plication for a 511ecial l~ernii t ,  that  al~plicant 
w n s  not clcnitd ol)l~ortnnity to inehent any ant1 all facts liertinent to tlie in- 
quiry. :~utl  that  the Bonrd in itb dibcretiorl denif~il the a1)l)li~:ltion iuid (on- 
sidelccl all n c n  infonuntion in al)l)licm~t'h reclueit for a rehearing lwtow de- 
nyiiig \:1111(', apl)lic:lnt's contention t1i:tt the record before t h r  Iloard wa. not 
s~i f f ic i r~~t ly  conil~rcliensi~c to p i ~ r i ~ ~ ~ t  the S~il?eiior Court 011 nlrl~enl to  tletcr- 
milw wlwtlier the 13oard lind acted ar1)itrarily or had coinniittrd errors of lam 
in dell3 ill:: the. pe~u i i t  i- untenable. C'I arc r 7 IZont (1 ofi l~l/ctstl,rc ut.  40. 

7 .  Regula t ions  Re la t ing  t o  Pub l i c  Morals  a n d  Welfare .  

An ordinnnre l)rouc.ribing the clisylny of obwrilc pictures or \~-ords in such 
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manner as to be visible to the general public using the streets or highways 
does not relate to the public safety but to the public morals. S. v. Ptirio, 353. 

An ordinance proscribing the display of obscene pictures or words in such 
manner as to be risible to the general public using the streets or highways 
undertalw to forbid acts not forbidden or permitted by G.S. 14-189, G.S. 14- 
189.1, nnd G.S. 14-189.2, and the General Statutes do not preempt the field so 
as to preclude municipal action in this respect. I b i d .  

§ 32. Enforcement, Validity a n d  Attack of Ordinances. 
In  a prosecution of defendant for violation of a municipal ordinance by 

maintaining a motion picture screen upon which m s  projected pictures of 
nude and senii-nude men and ~vomen in such manner as to be risible to the 
general public along a street or highway, a warrant charging that defendant 
did the proscribed act within the city limits or within one mile thereof or 
within designated tonnshil~s, is held  insufficient to charge a violation of the 
ordinance, there being no showing that the ordinance was intended to apply 
beyond the territorial limits of the city, and the commission of the proscribed 
act outside of the municipal limits not being an offense ui~der the ordinance. 
S. I;. Fwio,  533. 

A mmunici~)nl ordinance making it unlawful to coilstruct or maintain along 
any street or highway in such manner as to be viqible to the general public 
any sign, screen, or other structure depicting nude or semi-nude pictures of 
men and women I ~ l d  void for indefiniteness. Ibid .  

§ 40. Claims a n d  Actions Against Blunicipalities. 
The filing of a claim with a city before suit is not necessary when the ac- 

tion is brought for damages for a tort committed by the city in the exercise of 
a proprietary activity. Bowling I;. Oxford, 632. 

NARCOTICS. 

9 1. Elements  of Offenses Relat ing t o  Narcotics. 
Defendant's contention that peyote and marijuana are not narcotic drugs 

within the purview of the statute is untenable, since the statute specifically 
includes peyote and marijuana within its definitions. G.S. 90-87(1) ; G.S. 90- 
S'i(9). Further, in this case, there was expert testimony that peyote and mari- 
juana are narcotic drugs. S. 6. Bullard, 599, 

The possession of peyote and marijuana in violation of statute cannot be 
justified under the guise that they were used by defendant in the exercise of 
his religious beliefs. Ibid. 

NEGLIGENCE. 

§ 1. Acts a n d  Omissions Constituting Negligence i n  General. 
While a person may not be held liable for damages resulting from an  

"act of God" when there is no fault or negligence on his part, he may be held 
liable for his own negligence which concurs with an  "act of God" in producing 
the damage. 191s. Co. v. Storage C'o., 659. 

8 7. Proxinlate Cause. 
Whnt is the proximate cause of an  injury is ordinarily a question for the 

jury to be determined as a fact from the attendant circumstances, and con- 
flicting infrences of causation arising from the evidence carry the case to the 
jury. Srccll z. Eock Co., 613; Ins .  Co. 6. Stol.uyc CO., 679. 
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3 8. Concurring a n d  Intervening Negligence. 
Negligence of one party cannot insulate the negligence of another unless 

the negligence of such other is a superscding cause which alone results in the 
injury; this it cannot do if the primary negligence continues up to the 
monlent of impact. Cox v. Gallanmre, 33'7. 

§ 11. Contributory Xegligence. 
Contributory negligence bars recorery if i t  contributes to the injuries a s  

a proximate cause. Grzf/in v. Ward, 206. 
One engaged in work requiring his concentration upon a particular area, 

thus preventing him from maintaining a lookout, may not be held contribu- 
torily negligent as a a a t t e r  ~f lan in assuming that another worker perform- 
ing another aspect of the same job will perform his own assignment in a 
reasonably careful manner so a s  not to increase the danger. Lems  v. Burn- 
hill, 457. 

8 14. Sudden Emergency. 
h person n-ithout fault in creating a n  emergency may not be held to the 

wisest choice of conduct, but only for his failure to take those measures which 
a reasonably 1)rudent man, faced with like emergency, would have taken. 
Cline a. Atwood, 182; Sink a. dfoow, 344 

§ 16. Contributory Negligence of Minors. 
h thirteen year old child is rebuttably presumed incapable of contribu- 

tory negligence. Hedrick a. Tigniere, 62. 

§ 20. Pleadings. 
Complaint held to state cause of action against each defendant a s  joint 

tort-feaaor, and neither was entitled to file cross-action against the other for 
contribution. Strcutci. v. Harks, 32. 

§ 21. Presumptions  a n d  Burden  of Proof.  
Since a thirteen year old cbild is rebuttably presumed incallable of con- 

tributory negligence, the burden is on plaintiff to rebut the presumption. 
Hedrlck v.  Tlgniere, (32. 

There is no yresumption of negligence from the mere fact of an accident 
and injury. Ktng c. Uoi~ni.di, 221. 

The burden of proof on the isiue of contributory negligence is upon de- 
fendant. Ibid. 

Negligence is not presumed from the mere fact of injury, and plaiutiff 
must show a failure on the part of defendant to exercise care in the perform- 
ance of some legal duty which defendant owed plaintiff under the circum- 
stances, and that such negligence proximately caused the injury, the suffi- 
ciency of the e~-idence to require its subnlission of the issue being a question 
of law. Ashe v. Bzirlders Co., 384. 

TVhilc the burden rests upon plaintiff on the issue of negligence, there is 
no presumption of negligence or of the absence of negligence. Lewis v. Barn- 
hil l ,  437. 

§ 24a. Sufficiency of Evidence a n d  Nonsuit  on  Issue of Negligence i n  
GeneraI. 

Nonsuit is properly entered i c  a negligence action if plaintiff's evidence, 
interpreted in the light most favorable to him, is insufficient to support a find- 
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ing of negligenre by defendant which is a proximate cause of plaintiff's injury. 
Hedriclc c.  Tig~ricre, 62. 

In passing upon tlie suffiriency of the evidence to be submitted to the jury 
on the issue of negligence, only that evidence supported by allegation need be 
considered. dshc r. Urtiltlcrs Co., 3%. 

Evidc:ice held insufficient to be submitted to jury in action by housewife 
injnrrd by fall of sheetrock slabs placed against wall a t  slight angle during 
renovatioil of kitchen. Ibid. 

I<vidrnre held for jury on issue of negligence of crane operator in per- 
mitting steel joist to come in contact wit11 high voltage wire while employee 
of 1n;rin contrnctor was engaged in 1)lacing other end of joist on girder. Lewis 
?;. Bar111r ill, 437. 

§ 24b. R e s  Ipsn Loquitur.  
The doctrine does not apply to an  injury receired by a worliman from a 

Dower tool in tlie ~vorlilnan's poesession and cvntrol. Holleilbeck v. Fastewrs, 
401. 

When npplicxble, the rule of res ipsa loqztitur does not relieve plaintiff 
from the burden of l)roving negligence and creates no presnn1l)tion of negli- 
gence, but merrly ma1;es proof of the facts invoking the doctrine sufficient to 
eqtablisl~ a prit~ra furie case so as to place w o n  defendant the burden of go- 
ing fern-ard with evidence to explain the occurrence. Bowling c. Oxford, 532. 

8 23. Sufficiency of Evidence t o  Require  Submission of Issue of Con- 
t r ibutory Segligence. 
Evidence bearing on the issue of contributory negligence must be consid- 

ered in the light most favorable to defendant in determining the sufficiency of 
the evidence to require the submission of that issue to the jury. Butler v. 
Wood, 230. 

9 26. Sonsu i t  fo r  Contributory Negligence. 
Nonsuit may not be entered on the ground of contributory negligence of 

a thirteen year old child. Hedriek v. Tigniere, 62. 
Sonsuit may not be granted upon the basis of contributory negligence of 

a child seven years old. Il'a!jcastc,r a. Sparks, 87. 
Nonwit on the ground of rontribiitory negligence may be allowed only 

when plaintiff's o ~ v n  evidence establishes this defense so clearly that no other 
conclusion can reasonably be drawn therefrom. Lewis v. Barnhill, 437; Cox 
.t. Gallmnoie. 537: l'ltamcn c. Tcw Co.. 3GG: ,Ltzcood a. Holland, 722. 

Evidence held not to show contributory negligence as a matter of law on 
lmrt of IT-orlrnian placing one end of steel joist on girder in failing to see that 
other end of joist was raised against trallsinission line by crane operator. 
Lexis a. Barnllill, 457. 

Sonwit  for cmtributory negligence is proper o n l ~  nhen plaintiff's evi- 
dence, consi(ltwt1 in the light most favorable to her, so clearly establishes 
this defense that no otlier reasonable inference can be drawn therefrom. 
S~icll V .  Rocli Co.. 613. 

§ 28. Instructions in Negligence Actions. 
An instrnctioll to the effect that defendant contended that plaintiff mas 

rontributorily negli<ent in c e r t ~ i n  respects "or some of them" arid that de- 
fendnnt contended that swll negligence solely and proximately caused the 
collision and not any negligclnce on defendant's part, held not to require a 
finding of contributory negligence conjunctively on each aspect asserted by 
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defendant, and not subject to csception on this wound. Lo~lg  G. Tl~owipson ,  
310. 

While the barden rests upon plaintiff npon the issue of negligcncc, there 
is no presuniption tha t  the defendant n-as aed ig rn t  or tha t  he  was not negli- 
g m t ,  and a n  instruction to  this eflect is not prejudicial error. Lcicis  c. Barn-  
hill. 457. 

§ 30. h ~ j i ~ r i e s  to Children From Dangerous Conditions on Lands. 
An ordinary outhouse o r  privy is  not a n  attractire nuisance or a n  in- 

herently dangerous instrumentality. T17alker c. Sp7 inkle ,  626. 
In  order for a person in control of pre~nises to be held liable for  injury 

to a treipassing child of tender years. i t  nmst be shown that  he nlaintained 
a condition dangerous to rliildrm on the prrrniqei and kncw, o r  sbonld have 
lmo~vn. tha t  children xwre in the habit of playing on the premises and ~ r o n l d  
likely be expoued to the hamrd.: of the  danqerous condition maintained by 
him on w i d  1)reiuis-s and  n e r e  lilwly to be injured thereby. Ib id .  

'The person in control of premises is not a n  insurer of the safety of children 
trespa\sinrt, and may not be held liable merely hecauie the  premises may ap- 
peal to the youthf111 fancies of children. but i i  a prerequisite of such lia- 
bility thnt i t  he shown that  hc  failed to take prccautionr rcnsonably snfficient 
to prcrent trespns.: by cliildrrn, and i t  is not required tha t  he take precaution 
ngairirt c r r ry  concrirable danger to n-hich a n  irreprcssihlc q ~ i r i t  of adrenture 
may lead a child. Ib id .  

In action to recoJer for death of small child d ro rned  in p r i ~ y  pit, eri- 
clencc held insufficient to show negligence in maintenance and condition of 
privy. Ihid .  

§ 37a. Definition of "Inritee." 
A duly ~ n r ~ l l e ? .  tuitioii paring pupil of a dxllce qchool is a n  i n ~ i t e e  of 

the l~roprietorr while n1)on their premircq for  the purpme of attendinq and 
participating in the activities of the clasa in which he  is enrolled. H e d ~ i c l z  v. 
T i q n i o  c, 62. 

§ 37b. Duties and Liabilities of Proprietor to Invitees in General. 
The proprietor of n danre scl~ool is not an  i n w r r r  of tlic safety of his 

pupil\, hut owes thein the duty to use ordinary cale to maintain the premiws 
in a condition reawnably cafe for tlie contenil)latcd use and the  duty to warn 
pnpils aqnin\t &~nee r s  which a r e  l m m n  or should be known to the  pro- 
prietor and nhich  a re  not rradily apparent upon such obserration a s  the 
pupils m:ry reasonably be e q ~ e c t e d  to employ. Hedrick  c. Tiqntcw. G2. 

What  constitutes a reasonably safe c7on(lition of premises de1,ends upon 
the uses which the proprietor i i r i t c i  his buqinew guests to niakc of them and 
those nhich  hc should reasonably anticipate they will make. and a l w  upon the 
kno\vn or reawnably foresceabla characteristics of the inritces. Zbid. 

The proprietor of a business establislnnent is not required to take pre- 
cautions for his inriteeu' safctg surh a s  n i l l  nlalw it iml)mctiral for lrini to 
operate hi\ busineai or such a s  n i l l  destroy the nttrnrtireness of his ectablish- 
ment for  thosc n11o normally patronize sncli eitablishnlents. I h ~ d .  

The waxing and polirhing of the floor of a dance stuciio is not neqligence 
per sc. Zbid. 

A proprietor is  not under duty to m r n  a n  invitre of risks which are  ob- 
vious. Sell( t s  c. T'wccn, 307. 

h l)royietor owes an  inritee tlie legal duty to maintain the aiiles and  
passageways of its place of business in such condition a s  a reasonabl~ care- 
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ful and prudent person would deem sufficient to protect patrons from danger 
while esrxcising ordinary care for their own safety. Ibid. 

§ 37f. Sufficiency of Evidence a n d  Nonsuit i n  Actions by Invitees. 
The doctrine of yes iasa loquitur does not apply to the fall of a dance 

pupil upon the floor. Hedrick v. Tigniere, 62. 
Evidence tending to show that an  experienced 13 year old dance pupil 

slipped and fell to her injury while performing a routine dance step with 
which she was familiar, that several othtlr pupils had executed the step 
nithout mishap in the same area, without evidence that there was any spot 
or conceutration of was  or other substance left undisturbed at  the glace 
where plaintiff fell, hc7d insufficient to be submitted to the jury on the issue 
of the prciprietors' negligence. Ibid. 

Evidence tending to show that plaintiff customer, in attempting to sit  in a 
light lawn chair in the aisle of defendant's store, placed her hands on the 
arms of the chair and was pressing down on the arms preparatory to sitting 
in the chair when i t  slipped from under her, causing personal injury, held in- 
sufficient to be submitted to the jury on tlie issue of negligence. Sellers v. 
Vereen, 307. 

§ 38. Injur ies  t o  Licensees. 
The rule that the person in exclusive control of the premises owes a li- 

censee only the duty not to inflict wilful Or wanton injury applies when the 
injury results from the condition of the premises, and does not apply when 
the injury is the result of active negligence on the part of the person in con- 
trol, as where the injury results from a collision of vehicles caused by negli- 
gence, in which instance the proprietor Owts the duty of due care to a li- 
censee whose presence is known. Thames v. Ttrer Co., 565. 

PARTIES. 

5 2. Part ies  Plaintiff. 
The trustee in a deed of trust upon the land is not a necessary party t o  

an  action by the owner of the land to recover for damages to the land. Bowl- 
ing v. Oxford, 552. 

The failure of defendant to demur is a waiver of his right to insist that 
another party should have been joined as  a necessary additional party plain- 
tiff. Ibid. 

Wh?re defendant is liable to one of two parties in the alternative, so that 
if he is liable to one he is not liable to the other, and defendant is not sure 
to which of tlie parties liability obtains, he is entitled to join both as plain- 
tiffs. Filter Co. v. Robb, 583. 

An insurer who has paid insured the entire loss properly brings action in 
its own name against third person tort-feasors allegedly causing the loss. Ins. 
Co. I;. Storage Co., 6%. 

PERJURY. 

§ 2. Nntnre a n d  Essentials of Subornation of Per jury.  
The fact that defendant, charged with procuring perjured testimony by 

a witness a t  his former trial, obtains a nonsuit on appeal in such former 
trial, is no defense in the profecution against him for subornation of perjury, 
since such judgment of nonsuit in no lvay establishes the truth of the testi- 
nlony of the witness a t  the former trial. S. 1:. K i n g ,  631. 
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§ 5. Snfficiency of Evidence  a n d  Nonsuit .  
I n  a prosecution for  perjury or subornation of perjury i t  is required tliat 

the falsity of tlie oath be establislieil by tlie testimony of tmo nitnesses, or 
one witness and corroborating circu~nstances. S. 7.. Kuzg,  631. 

The fact  tha t  the  statement of the  alleged suborned vitness tha t  h e  had 
giren f:~lse te\timony a t  the former t i ial  a t  the instance of the accused is  
corroborated by the testimony of three nitne-es tha t  tlie alleeed suborned 
\vitnc.s niade statcinents to the effect tha t  he had been suborned by the tle- 
fendant, l~e7d not to c~ns t i t u t e  testimony of adminicular circumstances tend- 
ing to show the faIsitr of the onth of the \uhornrd witness, and therefore non- 
suit shonlJ h a l e  been entered. l b i d .  

PHYSICIANS ASD SURGEOSS. 

3 11. N a t u r e  a n d  E x t e n t  of Liabi l i ty  f o r  Malpractice.  
The North Carolina Workmt~r . '~  Compenw tion Act does not deprive an  NU- 

ployee of a right to maint:xin a n  action a t  coiilinon lam for malpractice against 
tlie 1)l~jsician or surgeon qelrcted by the employer to treat  his injuries re- 
ceir ed in the course of his emgloynient n h e n  ihe ~ ~ h j s i c i a n  is  not a fill1 time 
etnlrloyee of tlie eniployer. Brllavt v. D o i i ~ l ~ o  t y ,  X5. 

PLEADINGS. 

3 8. Counterc la i lns  a n d  Cross-Actions. 
Where plaintiff elects to sue both joint tort-feasors, neither is entitled 

to file a cross-action against the other for contribution. Sfreu ter  c. Marks,  32. 
I11 action by employee against third person tort-feasor, defendant is  not 

entitled to file cross-action against employer on emplo~er 's  contract to in- 
demnify. Lewis v. Barnllill, 437. 

10. Office of a n d  Necessity f o r  Reply.  
.I cause of action may not be alleged in a reply, even by amendment. 

Furniture Co. v. Bentwood Co., 119. 

9 12. Office a n d  Effec t  of Demur re r .  
Upon demurrer for failure of the coinplaint to state a cause of action, 

the complaint is to be  liberally construed and every reasonable intendment 
and pre\iiml)tion most be made in plaintiff's f a lo r .  Streuter v. Xarh..?, 32. 

h tleiuurrer admits the allegations of tlie pleading to r ~ h i c h  i t  is  directed 
solely for the purposes of the deinurrer, and therefore the act of the  court in 
sustaining n demurrer filed by a n  additional linrty, joined a t  the instance of 
the  oriqinnl clefrndant, nould not preclucle the additional par@ from there- 
af ter  instituting action against the original defendant asserting tha t  the 
amount cncd for by plaintiff \;CIS s u e  b> the oricinal defendant to the adtli- 
tional party mther  than to the plaintiff. Filter C'o. c. Robb, 383. 

$j 18. D e m u r r e r  f o r  Rlisjoinder of P a r t i e s  a n d  Causes. 
Decision on appeal tha t  deniurrcr for misjoiniler of parties and cauces 

should be suitaincd docs not constr:rin the arilnting of a demurrer to the com- 
plaint in a s n t w ~ l u w t  action tlelcting one of the  causes of action stated in the 
original coml>laint. C o n f c r e w e  v. Piizer. 74. 

A coniplnint pnrl~orting to state two separate causes of action by separate 
plaintiffs against the  same defendants, but TI-hich fails to state a justiciable 
cause of action on behalf of one of the plaintiffs, so tha t  i t  alleges but a 
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single justiciable action, is not subject to demurrer for iuisjoinder of parties 
and causes of nction. Ib id .  

I11 action for purchase price, purchaser, who is not sure ~vhetlier plain- 
tiff was undisclosed princilml or distributor, is entitled to hare  distributor 
joined as an additionnl party l~laintiff in order to adjudicate respective rights 
of parties, and demurrer of distributor for niisjoinder of parties and causes 
sllould be overruled. Fil tcr  Co. 2;. Robb ,  383. 

9 81.1. Judgment on  Demurrer and Effect Thereof. 
rpon sustaining n demurrer to the complaint for its failure to state a 

cause of nction, the court shonld not dismiss the action until plaintiff has had 
an opportunity to amend. TTalh-ct. v. Bprinkle ,  626. 

9 24. Rlotions to Be Allowed to Amend. 
h motion to be allowed to anend at  the trial is of necessity addressed to 

the discretion of the court and its ruling denying the ainendment is not re- 
viewable in the absence of a clear showing of abuse of discretion. and the 
contention of movaut tliat he was taken by surprise by the court's intinm- 
tion tliat, in view of the pleadings, it wo111d not perniit tlie introduction of 
evidence on a particular aspect, does not tend to show abuse of discretion by 
the court in denying the motion. 17c?tdiilg Co. c. T z ~ r n e r ,  676. 

§ 23. Scope of Anlendlnent to Pleadings. 
Rot11 under cv.xnmon law and by statute, G.S. 1-163, the Superior Court 

has discretionary poxver to permit an amendment to tlie pleadings. and the 
extent of a permissible amendment must be left in a large degree to tlie court's 
discretion, ant1 the court may allow an ain~ndnlent introducing a new cause 
of action pwvidetl the facts coiwtituting snrh nen cause arise out of or are 
connectetl ~ i t l i  tlle transaction on wliicll the original pleading is based. 
I tmlitro'e Co. v. B c n t l w o d  Co., 119. 

After joinder of additional party and filing of answer, allowance of 
nmendment to complaint to allege discovery that additional party had pur- 
chased original defendant's ncsets and assullied its liabilities held within dis- 
cretionary power of trial court. Ib id .  

A canse of action muvt be alleged in the com1)laint and may not be al- 
leged in tlie reply, and therefore when plaintiff' requests an amendment setting 
LID a new canse of action plaintiff sliould be directed to recast the coinplainL 
rather than be permitted to amend his rel~ly. Ibid .  

§ 28. Variance. 
Proof ~vitliout allegation is nna~-ailing. l 'ending Co. v. T u r u e r ,  376. 

9 20. Issues Raised by Pleadings and Necessity for Proof. 
An issue of fact arises wliene~er a material fact, which is one which con- 

stitutes a part of plaintiff's cause of action or defendant's defense, is main- 
tained by one party and controverted by the other. I n  je TT'allnce, 204. 

Adn~issions in the answer of facts alleqed in the complaint are judicial 
admissionq conclusively establishing the admitted facts for all ~~uryoses  con- 
nected with tlie trial without tlle necessity of introducing the admitted facts 
in evidence. I n s .  ('o. 1.. S torage  Co., 679. 

g 34. Motions to Strike. 
h motion to strike an entire defense ii; tantamount to a demurrer, and 

upon such motion the pleader must be given the benefit of every reasonable 
intendment in his favor. Jfari i ie  ('orp. c. Flctrell ,  194. 
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Where two paragraphs of an  answer state bu t  a single defense, both 
paragraphs rl~ust  he considered in determining tlie correctriess of a judgmmt 
sustaining a ilrrunrrcr and granting a motion to strike, even though tlie lower 
court grants the tlennirrer and motion to strike in regard to one of the para- 
graphs and denies tlicni a s  to the other. Ibid. 

PRISCIPAL A N >  AGENT. 

9 3. Scope of Authority. 
The ant11orit.v of a constrnrztion snperintendmt to place a n  order for 

rental eqnillnieut docs riot. 3': a nlatter of law, cm'ry with i t  iml~lied authority 
on the llart of the superintendent to enter into ;an i~ii len~nity contract on be- 
ha l t  of his emploger. Lcrr is r. B o ) ~ 7 ~ 1 l l ,  427. 

9 7. Undisclosed Agency. 
Where the princilral tlis210\ei: the agency :lnd 5nes on tlie contract for the  

halarice of the l~urcll :~ic pritrl. the purchawr, a \  betneen himself and tlie prin- 
cipal, is liable cni1.v to tlie pril~cipnl, rind the aselit i\ neithpr a Iiececwry iror 
a proller p r r t j .  but a n  adjudication of ncency : r i  betneen the  ~ ~ r ~ i i c i l ) a l  and 
the purcl~aqer \\ ould not be binding on tlie nllcgctl agent if tlie asicrted a g w t  
is not a party to the action. Fdtcr Co. v .  Robb. .X3. 

PROCESS. 

3 3.1. Sllbpoell~ Duces Tecum. 
A snbyoena d~rces  tcctrm is  the process by which a court, in its inherent 

power, requires any person who can be a witiiess to produce a t  the trial. clocu- 
mentq. pnlwrq, or chattels material to the iwie .  I'nuylhrcn 5. Broadfoot, 691. 

A subpoena duccs t e c ~ t n ~  must describe the docnment or other items which 
the witness is required to bring ~ r i t h  him to the tr ial  ~ v i t h  such definiteness 
tha t  the  witness can identify them n-ithout l~rolongcd or extensive search, and 
\vill not lie to 1)ermit a party to comluct a mere "fishing expedition." Ibid.  

The relewncy and materiality of documents required by a subpoena tlrrws 
tcnon may be tested by a motion to quash, racate,  or nlodify the subpoena. 
I b i d .  

I n  : ~ n  action by inres t~nent  dealers to recorer connnissions dne under 
corltract for ~ r o c n r i n g  callital invcst~nenti  by cleqignateil persons in a pro- 
posed corlmrate \-mtnre, a snh:~t~cna ducc'a t c c ~ n l  issued by the clerk reqnir- 
ing a corporate officer to bring into court a t  the trial tlie corporation's stock 
book iuld nug and all ngrei~ment:: between the corl~oration and any persons nnd 
entities relating to inrestments in the corporation, nnil "all preliminnry nncl 
final fe:~qi!~ilit~- stntlies." l~rognosticatims. and astim:iteu by consnlting engi- 
nccrs of cost of the lroposed renture. etc., Irc'ltl ~~rol)t'r!y qnnslied 1111011 1110- 

tion. since a11 of the  ilocumcnts requestec? ;Ire not mntcrinl to the issue and 
most of the tlocunients dcsiretl x e r e  not specified. Ibid. 

9 9. Service by Publication and Attachn~ent. 
Where notite of the lery is  s e r ~ e d  upon the garnishee prom1)tlp and 

puhlical~~on of the notite is timely made in a nc!\cp:lller. the fact  that the 
nffii1:~r it of the printer iq not made within the t h e  prescribed is  not snfficient 
to ju\tify detendant'a motion to clismiss. Tl'aitl I .  llfg. Co.. 131. 

Findings tha t  the i.;un~sliee n a s  a dornesticatcd colporation, tha t  i t  owed 
a debt, eridrnced b r  a note, to a foreign corporation, tha t  the note n n i  as- 
signable to the stockholders of the foreign corporation, t h a t  the  foreign cor- 
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poration owed a debt to plaintiff, that plaintify, in his suit against the foreign 
corporation, duly garnished the debt and by amendment had the individual 
stocliholders of the foreign corporation made parties, warrant the court in 
denying defendants' motion to dismiss for want of jurisdiction. Ibid. 

PROPERTT. 

5 4. Malicious Destruction of Property. 
Evidence identifying each defendant as a member of a group which acted 

in concert in breaking window panes at  a prison camp and in damaging spe- 
cified personal property in an  amount greatly in escess of $10.00 is sufficient 
to be submitted to the jury on the question of each defendant's guilt as an 
airler and abettor, and justifies a sentence in escess of the limits prescribed 
by G.S. 14-127, notwithstanding damage committed by a single defendant may 
not have esceeded $10.00 in value, and notwithstanding that some of defend- 
ants were chargod with malicious i n j u v  to real property while others were 
charged with malicious injury to personal property. S. 9. CI~ildress ,  85. 

RAILROADS. 

5 6. Crossing Accidents - Injur ies  to Passengers i n  Automobiles. 
d passenger in an automobile cannot be held contributorily negligent as 

a matter of law in failing to warn the driver of the approach of a train a t  a 
railroad grade crossing when the approach of the train is obscured by build- 
ings and obstructions, the track across the highway is not visible until im- 
niediatelv upon i t .  and the paint on the railroad crossing sign has been allowed 
to fade so that its warning is not easily distinguishable. Cox v. Gallnnzore, 
537. 

The failure of the State Hiqhway Conumission to require the installation 
of gates, alann signal, or other safety devices a t  a grade crossiug does not 
relieve the railroad from its common law duty to gire users of the highway 
adequate warning of the existence of the grade crossing. Ibid.  

While a railroad crossing is, in itself. a warning of danger to a drirer 
who l i n o ~ ~ s  of it or who, by liceping a reasonable looko11t in his direction of 
travel, should discover its esistence in time to stop his vehicle before entering 
the path of an  approaching train, such driver is not required to assume that 
he will come upon an unlino~vn, unmarked railroad crossing which is not dis- 
coverable by a reasonable looliout. Ibid.  

Even though a railroad crossing has signs posted which are adequate to 
g i ~ e  a traveler on the highway notice of the presence of the railroad crossing, 
it is also the duty of the railroad to give timely warning of the approach of 
its train to the crossing by the blowing of the whistle or horn, by ringing 
the bell. or by qome other device reasonably c:~lculated to attract the attention 
of those approaching the crossing upon the highway. Ibid. 

The duty of the engineer of a train approaching an obstructed highway 
crossing to give reasonable and timely warning of the approach of the train 
to the crossing is the same w h ~ t h e r  the obstructions are erected by the rail- 
road or by some other person. Ibid.  

The driver of an  automobile who knows or, by the esercise of a reason- 
able loolio~t in the direction of fravel, should know that he is approaching a 
railroad crossing, is not relieved of his duty to look before entering upon 
the crossinq merely became he has heard no signal of an approaching train, 
and he is under duty to his lmsellger to reduce his speed so that he can stop 
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the vehicle, if necessary, in order to avoid a collision with an approaching 
train, the train having the right of way a t  the crossing. Ibid. 

Evidence held sufficient to be submitted to the jury on issue of concur- 
ring negligence of driver and railroad in causing death of passenger in cross- 
ing accident. Ibid. 

RAPE. 

§ 12. Elements of Offense of Carnal Kno\vledge of Female Between 
Ages of 12 a n d  16 Years. 
Assault with intent to commit rzpe and carnal knomledge of female are 

different offenses and one is not less degree of other. XcClzcre 0. State, 212. 

§ 17. Elements of Assault Wi th  In ten t  t o  Commit Rape. 
Offense of carnal knowledge of female child between ages of 12 and 16 

years and ofl'ense of assault with intent to conlmit rape arc separate oftenses 
and the one is not a less degree of the other. McClto-e 5.  State, 212. 

The intent constituting an essential element of the crime of assault on a 
female with intent to commit rape is the intent of the male to satisfy his 
passion on the person of the woman a t  all events, against her will and not- 
withstanding any resistance she may nlake. S. v. Moose, 97. 

In a prosecution for assault on a female under the age of consent, i t  is 
not required that defendant intend to force sexual relations notwithstanding 
any resistance the child might make and there is no requirement of force, an 
intent on the part of defendant to commit rape being sufficient. S. 2;. Lzitas, 
304. 

S 18. Prosecutions f o r  Assault Wi th  Intent  to Commit Rape. 
A charge that the intent constituting an essential element of the offense 

of assault with intent to commit rape is the intent of the male to satisfy his 
passion on the person of prosecutris without her consent and against her 
will, is insufficient. 8. v. Moose, 97. 

Evidence tending to show that defendant, a 48 year old male, took off his 
pants so as to espose his private parts and got on top of a female child five 
years of age, and that her vagina mas considerably bruised, is held sufficient 
to sustain a conviction of assault on a female with intent to commit rape. S. 
v. Lucas, 304. 

RECEIVERS. 

§ 12. Priorities. 
Where the receiver has sold land of the debtor free from lien so that the 

liens attach to the proceeds of the sale in the receirer's hands, the receiver 
must give l~ric~rity of payment to the holder of the lien having priority by ren- 
son of a constructive trust declared by eqnitg to accomplish the ends of Jus- 
tice, notwithstanding such lien x i s  recorded slibsequent to the registration of 
another deed of t rmt on the same property. Electric Co. 2;. Constr~ictio?l Co., 
714. 

RECEIVING STOLEN GOODS. 

§ 2. Indictment. 
The indictnlent in this prosecution for receiving stolen goods with Bnoml- 

edge a t  the time that  the^ had been stolen held sufficient and valid. 8. v. 
Uatthezcs, 244. 
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RECEIVING STOLEN GOODS-Continued. 

9 5. Sumciency of Evidence a n d  Nonsuit. 
Evidence held for jury on charge of receiving stolen goods with Bnowl- 

edge they had been stolen. S. v. Matthews, 244. 
Where, in a prosecution of defendant for receiving stolen goods with 

knowledge that they had been stolen, the only evidence against the defendant 
is testimony that stolen goods were found on this defendant's premises shortly 
after they had been stolen, testimony of a codefendant tending to implicate 
defendant having been admitted solely against such codefendant, nonsuit 
should have been allowed. S. v. Emalzuel, 663. 

§ 6. Instructions. 
The judge's charge in this prosecution for receiving stolen goods with 

knowledge that they had been stolen is held without prejudicial error. S. v. 
Mattl~ezcs, 244. 

REGISTRATION. 

3 3. Registration a s  Notice. 
Recital in a deed of trust that it  should constitute a lien junior to the 

lien of a deed of trust to another person, without sufficiently identifying the 
deed of trust to such third person, cannot override priority of registration. 
Electric Co. v. Cotzetructwn Co., 714. 

But equity, by declaring a resulting trust in favor of the holder of the 
later registered instrument, may override priortiy of registration as between 
the parties. Ibid. 

3 6. Rights Under Unregistered Instruments. 
An unregistered contract to convey is not enforceable against a grantee 

of the owner, even though the grantee had knowledge of the existence of 
such contract a t  the time of his purchase. Beasley v. Wilson, 96. 

RELIGIOUS SOCIETIES AND CORPORATIONS. 

8 3. Actions. 
The courts have no jurisdiction of purtly ecclesiastical controversies and 

will adjudicate such matters only to the extent necessary to determine prop- 
erty rights which are affected by the dispute. Conference v. Piner, 74. 

A complaint alleging a cause of action by a faction of a congregation of 
a church to have such faction declared the true congregation and entitled to 
the sole control of the physical property of the church, and a cause of action 
by a go~erning body of the denomination to have the church declared a mem- 
ber of its organization and subject to its discipline, lield to state a single 
cause of action relating to the right to use and control the church property 
and is not subject to demurrer for misjoinder of parties and causes, since 
the allegations relating to doctrinal matters and church discipline pertain to 
ecclesiastical matters which are not justiciable. Ibid. 

Where there is serious controversy as  to which of two factions of a church 
congregation is entitled to the use and control of the church property, the 
Superior Court correctly enjoins the dissipation or expenditure of church 
funds until the hearing on the merits, but the determination that one of the 
claimants was the chief officer of the church is not necessary in issuing the 
injunction, and such provision will be vacated on appeal. The Supreme Court, 
in the esrrcise of its super~isory power, may modify the order by directing that 
the tangible personal property be delivered to the clerk of the Superior Court 
pending the final hearnig. Ch16rcIb v. Amos, 412. 
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SALES. 

5 3. Payment  of Purchase Price and  Transfer of Title. 
Whether title passes to the purchaser upon part payment of the purchase 

price depends upon the agreement between the parties as  to whether title 
should then pass or whether title should not pass until the performance of 
some condition. Shearin v. Indenznity Co., 505. 

5 5. Express Warranties. 
A seller is bound by an express warranty when, and only when, i t  is made 

to induce a sale and does induce such sale. Hollenbeck v. Fasteners Co., 401. 
A tool used to force a steel bolt into concrete by means of a powder 

charge is necessarily and inherently dangerous and can be safe only when 
used with great care and caution, and a salesman's statement that the tool 
was "safe" is merely an expression of opinion in the "puffing of his ~varcs," 
and cannot constitute an express warranty. Ibid. 

§ 12. Remedies of Purchaser  i n  General. 
Where it is admitted that the purchaser is entitled to some sum for au- 

thorized changes necessarily made by him to make the equipment purchased 
conform to the specifications, the purchaser is entitled to a credit therefor 
against his total liability on the contract. Filter Co. 2;. Robb, 583. 

When purchaser is entitled to credit 011 purchase price for expenses in- 
curred in making equipment conform to specifications, but is not sure whether 
distributor was seller or mere undisclosed agent of supplier, the purchaser is 
entitled to hare both the distributor and the supplier made parties to adjudi- 
cate question of agency. Ibid. 

3 16. Actions by Purchaser  o r  User fo r  Personal Injuries. 
Plaintiff contended that the salesman did not \Yarn him of the possibility 

of a ricochet in using a tool to force a steel bolt into concrete or metal by 
the use of a powder charge. The evidence disclosed that plaintiff had used a 
like tool several thousands of times and that he had used the tool in question 
for a year or so prior to his injury from a richocheting bolt, and that the 
shield of the tool carried a printed statement warning of the possibility of 
a ricochet. Held: Plaintiff cannot recover on the theory of negligence of the 
salesman in failing to give vTarning. Hollenbeck 2.. Fasteners Co. ,  401. 

The doctrine of res ipsa loquitur does not apply to an injury sustained 
by a workman while using a tool to force bolts into concrete or metal by a 
powder charge plat,-d into the barrel of the tool when it appears that plain- 
tiff had used the tool for a number of years and therefore had knowledge su- 
perior to defendant's salesman in regard to the use or condition of the tool. 
Ibid. 

SCHOOLS. 

5 1. Maintenance and  Operation of Schools i n  General. 
An adequate system of public education is the basis of a viable democratic 

government. Dilday ?;. Board of Edircation, 438. 

5 3. Establishment, Enlargement a n d  Consolidation of School Districts. 

An administrative unit is not a school district within the purview of the 
constitutional prosc;iption against the pasqage of local acts, and Ch. 1051, 
Session Laws of 1365, is susceptible to definite interpretation and is valid. 
Hobbs 11. Xoore County, 665. 
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3 4. Duties and Authority of Boards of Education in General; Appoint- 
ment  and Election. 
I t  is the duty of the county board of education to determine, in the 

first instance, what repairs, remodeling, or enlarging and construction of 
school houses are  required, and the courts may not interfere with its discre- 
tionary tletermination of these questions in the absence of manifest abuse of 
discretion or a disregard of law, G.S. 115-35, G.S. 115-29; i t  is the duty of the 
board of county commissioners to determine what proposals presented to it 
by resolution of the county board of education are necessary and possible, but 
having determined this question and havinq provided funds, the jurisdiction 
of the county commissioners ends and the authority to execute the plans is in 
the board of education. Dilday 1;. Board of Edz~catio?~, 438. 

County boards of education with the approval of the county commissioners 
have authority to transfer or reallocate funds from one project to another 
within the general purpose of a bond resolution and referendum, but in order 
to do so the board of education must, by resolution, request such reallocation 
and apprise the county commissioners of the conditions necessitating the trans- 
fer, and the board of county commissioners must malre an investigation and 
record their findings ulron their official minutes, and authorize or reject the 
proposed reallocation; when the county com~nissioners malre only a verbal 
approval of the reallocation, the expenditure of funds for the re~ i sed  plans 
should be enjoined until the statutory requirc,ments are complied with. Ibid. 

A county board of education or a board of county comnlissioners is with- 
out power to proride their constitutents with racially segregated schools; 
wen though the cffect of Title V I  of the Civil Rights Act of 1964 is merely 
to deprire a segregated school of Federal aid, Title IV  of the Act authorizes 
the Attonley General, upon complaint, to enforce integration by legal pro- 
ceedings. Ibid. 

Chapter 1051 of the Session Laws of 1963, providing for the holding of 
an election in a designated county to determine whether school administrative 
units in the county shodd be merged, for the appointment and election of 
members of the county board of education if the merger was approved, and 
whether the county commissioners should be authorized to levy a county-wide 
school supplemental tax not to exceed an annual rate of 30 cents per 100 
dollars of assessed property valuation, 7leld susceptible to definite interpreta- 
tion and therefore not void for ambiguity or indefiniteness. Hobbv v. Uoore 
County, 665. 

5 7. Taxation, Bonds and Allocation of Proceeds. 
Ch. 1031, Session Laws of 1965, providing for election on question of levy 

of county-wide school supplemental tax held valid, and question of unautho- 
rized use of funds was not presented for tletermination. Hobbs o. Noore 
County, 665. 

Reallocation of funds held for project within general purpose for which 
bonds were issued and is upheld. Dilday 1;. Board of Education, 438. 

5 9. School Sites. 
Provisions of a statute giving school authorities permissive power to 

acquire a school site up to 75 acIes by gift, purchase or condemnation will 
not be held void as being in violation of G.S. 115-126 in an action by plaintiffs 
who do not assert that any property owned bj- them, or any member of the 
class they purport to represent, is about lo be condemned or indeed. that 
any property is to be condemned under the statute. Further, the statute at- 
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tacked was a special statute enacted after the general statute proscribing 
the condemnation of a site in excess of 30 acres. Hobbs v. Moore Con~ty ,  663. 

SEARCHES AND SEIZURES. 

§ 1. Necessity f o r  Search Warran t  a n d  Waiver. 
Where the evidence supports the court's findings that defendant freely 

and roluntnrily and nithout any coercion or duress consented to a search 
of his house \vithont a narrant.  the evidence supports the concluqion that de- 
fendant w a i ~ e d  tlie search warrant, rendering competent tlie eride~ice ob- 
tained by such search. and defendant's contention that he consented to the 
search because of intimidation re~ulting from the number of officers de- 
scending upon and surrounding his home in the middle of the night, is fecliless. 
8. v. Wil l iams ,  424. 

5 2. Requisites a n d  Validity of Search Warrant .  
Where an officer issuing a search warrant testifies that she merely wit- 

nessed the signature of the officer siguing the affidarit, without requiring the 
officer to sign the affidavit under oath and without examining him in regard 
thereto, the record overcomes the presumption that the requirements of the 
statute hare  been observed, G.S. 16-27. and evidence obtained by such n n r -  
rant is erroneously admitted. S. v. Upclruvch, 417. 

While averments in the affidavit for a search warrant need not be com- 
petent under the strict rules of evidence, they must disclose justifiable and 
probable cause to believe that a search will rereal the presence of the par- 
ticular object sought. S. v. Bullard,  5%. 

Afitlalit of an  officer that he had reasonable grounds to beliere that de- 
fendant possessed n quantity of peyote, that a person known to him to be 
reliable had stated that he had in the immediate past seen peyote a t  defend- 
ant's address, and that the informant had delirered to the affiant peyote, ob- 
tained from the address and identified by a chemist, held to justify the issu- 
ance of a search n-armnt, and to render competent in elidence peyote and 
marijuana obtained by a search of defendant's premises. Ibid. 

SHERIFFS. 

5 4. Liabilities t o  Individuals. 
Where it is stipulated or prown that a sheriff failed to return execution 

of a judgnient to the court issuing it within the 60 days required by statute, 
the party aggrieved is entitled to judgment nisi against the sheriff as a matter 
of course. G.S. 162-11, G.S. 162-15. and amercement of the sheriff should be 
entered a t  the next succeeding term after the judgment nisi unless the sheriff 
shon-s to tlle court sufficient cause to vacate the judgment, the amercenicnt 
being a p e n a l t ~  imposed upon the sheriff as a punishment for his failure to 
discharge a duty imposed by statute. Pi~otlztce CO. u. Statlle?/, 608. 

Findings that  plaintiff's attorney failed to give the sheriff information 
with reference to the whereabouts of the judgment debtor or his property, 
that the sheriff's territory was estensire and his staff small, and that the 
sheriff, within tlle time allowed, had made diligent effort to locate defenckmt 
but was unable to do so, held insufficient to show cause why the judgment 
n i s i  against the sheriff' for failure to return execution within the statutory time 
shonlil not be nlade final. Ibid. 

The courts have no "dispensing power" to relieve a sheriff of the penalty 
imposed by G.S. 162-14. Ibid. 
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STATE. 

!j 5b. Employees of t h e  State  Within Purview of Tor t  Clainls Act. 
A county board of education is not liable in tort unless i t  has waived its 

immunity as  authorized under G.S. 115-53, and therefore, in proceedings under 
the Tort Claims Act on a claim for injuries sustained by a pupil when she 
was struck by a school bus operated by a driver who was an employee of the 
county board of education, the award of damages to plaintiff cannot be sus- 
tained in the absence of a finding that the driver's salary was paid from the 
State Sine Months School Fund, so as  to bring the claim under the pro- 
visions of G.S. 143-300.1, and when there is no finding in regard to this mat- 
ter, the cause must be remanded. Brown v. Board of Education, 740. 

STATUTES. 

!j 2. Constitutional Prohibition Against Enactment of Local Statutes  
Relating t o  Designated Subjects. 
A school administrative unit is not a school district within the meaning 

of Art. 11, 8 29 of the North Carolina Constitution, and an Act providing for 
the merger of two or more school administrative units in a county upon the 
assent of the county commissioners, and the approval of the merger by a ma- 
jority of the voters participating in the election, does not violate this sec- 
tion of the Constitution. Hobbs v. Moore Comty, 665. 

5 3. F o r m  and Contents; Vague a n d  Contradictory Statutes. 
A statute which is so loosely and obscurely drawn as  to be incapable of 

enforcement is void; but a statute is presumed to have meaning and will be 
upheld if its meaning is ascertainable with reasonable certainty by proper 
construction. Hobbs v. Moore County, 665. 

5 4. Construction i n  Regard t o  Constitutionality. 
If a statute is susceptible to two interlretations, one constitutional and 

the other unconstitutional or involving serious doubt as to constitutionality, 
the formw interpretation will be adopted. Randlenian v. Hinshaw, 136; Hobbs 
c .  Voorc County, 665. 

A statute will not be declared unconst'tutional unless it  is clearly so. 
Hobbs e. Moore Countu, 655. 

h statute may be constitutional in part and unconstitutional in part, and 
if the unconstitutional provisions are separate and the statute, with such sec- 
tions omitted, constitutes a complete statute capable of being executed in ac- 
cordance with the apparent legislative intent, the invalid part may be re- 
jected and the wlid part may stand. Ibid. 

!j 5. General Rules  of Construction. 
A construction which will result in undesirable consequences will be re- 

jected when the act is susceptible of another construction which will avoid 
such undesirable consequences, since it will be assumed that the Legislature 
intended the latter construction. Little v. Stevens, 328; Hobbs v. Moore 
County, 6 6 .  

In ascertaining the intent of the General Assembly, the terms of a statute 
will be construed in the light of related statutes then existing, which must 
be deemed to have been known to, and considered by, the General Assembly. 
Hobbs v. Moore CouW, 665. 

!j 6. Construction of Provisos. 
A proviso of a statute must be constructed to effect the legislative intent 
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and will not be restricted by construction to the subject matter of the main 
statute rrheri the legislative intent is apparent that it should be given general 
effect as an  independent act. Little v. Stecens, 328. 

5 7. Construction of Amendments. 
h clarifying anienilnient will not be held to preclude recoTery for an ele- 

ment of compensation under tlie fornier statute when the former statute by 
reasonable coi~struction provides for the recovery of such element of damage, 
and the amendment merely restates the legislati\e purpose so as to prevent 
the benefit from being denied by a narrow or strict construction. Cates  v. 
Construction Co., 360. 

5 11. Repeal a n d  Re~iVal .  
Wilere there is a conflict between a general statute and a subsequently 

enacted local i t a t u t ~ ,  the local act prelnils in tlie area where it is intended to 
i~pyly. IIoblis 2,. Jfoufe Cozcntu, 6G2. 

TAXATIOS. 

5 12. Application of Proceeds of Bonds o r  Taxes. 
Where a bond resolution and refcrentlwn relating to tlie consolidation of 

three high schools attended exclusively by nhi te  pupils is approved by the 
voters prior to the enactment of the Chi1 Rights Act of l9G4, 42 U.S.C.A.. S 
2000~ et  scq., the county board of education and board of counb comniis- 
sioners hare authority to talie funds allocated for the iinprovenlent of Kegro 
high schools in the district arid add them to the allocation for the consolidated 
high scliool so as to conqtitute the consolidated school one for all of the high 
school pupils of the district, and thus integrate the high school in conformity 
with Federal rcqnirenieiits, the reallocation being for a project within the 
general purpoue for n-hicli the bonds were authorized. Dildau v. Board  of 
Education, 438. 

Where there is no evidence to support any finding of intent by the school 
authorities to use the proceeds of a bond issue for purposes not authorized 
by the bond order, tlie question is not presented for determination. Hobbs G. 

Vool-e  Cou?ztu, 663. 

§ 23. Incidence of Taxes and  Construction of Taxing Statutes  i n  General. 
d ta\payer is entitled to minimize its taxes by any means which the 

law ~)erniits, and such t a ~  avoidance is not tax elasion. Oil Corp. v. CLa.vto?z, 
16. 

§ mb. Computation of Iucomc Tax of Foreign Corporation. 
The C'onin~erce Clauw of the Federal Constitution :)ennits a state to tax 

only that part of tlie net ii~comc of a nn~ltistnte cor~~oration which is attrib- 
utable to e:lrnings within the state. 017 Coip. 1.. Clauton. 13. 

Where a corljorntion doing business In this Stale and other states has 
controlling intt'rest in qubsidinries carrying c111 like bnsiiiehs whullj ont<itlc 
this Stntci. each snbsidiary operatinq as n scparatc entity with separate rec- 
o r d ~ ,  hcld cliridends recei~ed by the llarellt cor1)oration from such foreign 
subildiaries are not subject to al~portiontlient for income tax by this State. 
Ibtd. 

Dividend income from foreign subsidiaries received by a multistate cor- 
poration domesticated here may liot be prorated for income tasation here eren 
though tlie foreign subsidiaries are engaged in business similar to that of 
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the domesticated parent unless such income from the subsidiaries is attrib- 
utable to business activities within this jurisdiction or the activities of the 
corporations are so interrelated as to malie it impossible to identify with 
reasonable certainty the various sources of the parent company's total earn- 
ings so that the parent corporation and its subsidiaries are engaged in a 
"unitary business." Ibid. 

8 32. Tax Liens on Realty and Persons Liable. 
Recital in a deed that the land is subject to prior encun~brances, includ- 

ing taxes, in a specified amount, cannot fasten upon the land an encumbrance 
not already upon it nor remove it from existing encumbrances not included 
in the stipulated amount, and, whatever may be its effect as between grantor 
and grantee, it  cannot enlarge or diminish the lien for taxes existing a t  the 
time of the conveyance. Duplin Count!] v. Joncq 65. 

Where land held by the entireties is listed for taxation by the husband 
in his name alone as  owner such land is not subject to a lien for taxes assessed 
against personal property listed by the husband a t  the same time in his own 
name, some of which personalty is owned by him and some by his wife in- 
dividually, and no lien for personal taxes attaches to the land, G.S. 105-301(a), 
G.S. 105-304(a), G.S. 105-340(a), and the county may not foreclose the tax 
lien for personal taxes against the grantee of the land. Ibid. 

§ 36. Review of Assessment and Procedure to Recover Tax Paid. 
A taspayer asserting that an additional assessment of income tax is illegal 

because assessed upon income from its subsidiaries in no ~ * a y  derived from its 
operations within the State, may gay the additional assessment under protest 
and sue for its recovery under G.S. 105-267, and the contention that the sole 
remedy is under G.S. 106-134(6) (g )  by appeal to the Tax Review Board be- 
fore it may have the Superior Court determine the legality of the assessment, 
is untenable. Oil Corp. v. Clauto?~, 16. 

TELEPHONE COMPANIES. 

§ 5. Indecent Calls to a Female. 
In  a prosecution for making indecent telephone calls to a female, testi- 

mony that defendant frequently followed the car of the prosecuting witness 
and would cut in front of her so close as  to constitute harassment is compe- 
tent for the purpose of showing intent and attitude of defendant toward the 
prosecuting witness. 8. v. Codwin, 216. 

TORTS. 

5 4. Right to Sue or Pile Cross-Action for Contribution. 
Where a passenger in an automobile states a cause of action against each 

driver involved in the collision in suit, neither defendant is entitled to file a 
cross-action against the other for contribution, bnt if plaintiff recovers judg- 
ment agninst only one, he may thereafter sue the other for contribution. 
Sfreater v. Xarks, 32. 

The right of one joint tort-feasor to  compel contribution from another is 
purely statutory. Ills. Go. G. Bunurn, 259. 

G.R. 1-240 gives joint tort-feasors and joint judgment debtors the right 
to contribution, but this statutory right relates to contribution and does not 
include subrogation. Ibid. 

d passenger in a car recovered judgment in a suit against the insurer of 
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the driver for injuries receired in a collision. Insurer paid the judgment and 
sued the driver of the other car upon allegations that such other driver was 
guilty of concurrii~g negligence causing the collision. Held: Plaintiff insurer's 
rights arise by contract of subrogation under its policy and not upon the 
right of contribution by a joint tort-feasor who has paid the judgment, and 
insurer may not maintain an action against the driver of the other car under 
G.S. 1-240. Ibid. 

TRIAL. 

§ 6. Stipulations. 
Where the trial court states as  a conclusion of fact a matter not sup- 

ported by the facts stipulated and states such conclusions as  a stipulation of 
the parties, the parties are not bound thereby. Highway Comnz. v. Pltillips, 
369. 

A stipulation of the parties amounts to a judicial admission, binding upon 
the parties. h'atzo?~wide Homes v. Trust Co., 528. 

5 11. i l rgument  a n d  Conduct of Counsel. 
While counsel is allowed wide latitude in the argument to the jury, the 

refuial to pernlit counsel to present a chart \rith computations to substantiate 
the argument as to the injured person's life exvectancr and the quantum of 
damages, which chart amounted to an eshibit not introduced in evidence, is 
not error. Calliczctt v. Snzith, 252. 

15. Objections a n d  Exceptions t o  Evidence a n d  Motions t o  Strike. 
Where answer of witness is unresponsire, objection without motion to 

strike or limit the answer is ordinarily ineffective. 8. v.  Battle, 613. 

16. Withdrawal of Evidence. 
\\'here the court immediately sustains a motion to strike an answer of 

a \ritness and cautions the jury not to consider it, i t  will be assumed that the 
jury heeded the caution and that any prejudicial effect was thus removed. 
Ape1 v. Coacl~ Co., 25. 

21. Consideration of Evidence on  Motion t o  Nonsuit. 
Upon nlotion to nonsuit, the evidence offered by plaintiff is to be con- 

sidered as true and all reasonable inferences favorable to plaint3 are to be 
drawn therefrom. Supply Co. 2;. Scott, 143; Bowling c. Oxford, 552; Ins. Co. 
v. Storage Co., 679. 

On motion to nonsuit, the evidence favorable to plaintiff must be accepted 
as  true and considered in the light most favorable to plaintiff, disregarding 
all eridence in conflict therewith, including any contradictions in plaintiff's 
eridence. TVa~caster v. Sparka, 87; King v. Bonardi, 221; Lewis v. Barnhill, 
457; Coa v. Gallamore, 537. 

So much of defendant's evidence which is favorable to plaintiff and tends 
to clarify and explain plaintiff's eridence and iq not inconsistent therewith 
is properly considered on nlotion to nonsuit. Afiller v. Lums, 1; Lewis 2;. 

Barnhill, 457. 
Discrepancies in plaintiff's eridence do not warrant nonsuit. Kiug v. 

Bonardi, 221; Jones v. Jol~nson, 656. 
Sufficiency of the eridence to overrule nonsuit must be considered in the 

context of plaintiff's allegations. Clemmons v. Ins. Go., 495. 
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8 22. Sufficiency of Evidence t o  Overrule Nonsuit i n  General. 
If direrse inferences can be drawn from the evidence, some favorable to 

plaintiff and othrrs to defendant, the cause should be submitted to the jury. 
Jol~es 0. JoJ~mon, 633. 

8 23. Sufficiency of Evidence t o  Overrule Nonsuit - P r i m a  Facie Case. 
A prilna facie showing takes the case to the jury but does not compel a 

recovery, it being for the jury to determine whether or not the crucial and 
necessary facts have been established. Cook v. Lanicr, 166; Ins. Co. v. Stor- 
age Co., 679. 

9 26. Konsuit fo r  Variance. 
Konsuit for rariance may not be granted on the ground that one of plain- 

tiff's witnesses testified to a material circumstance at  rariance with plaintiff's 
allegations when plaintiff's own testimony is consonant with the allegations, 
since conflicts in plaintiff's eridence must be resolved in his favor. Lewis v .  
Barnhill, 436. 

Allegation that plaintiff was standing on a ladder placed so that his back 
was to the source of danger, with testimony that the ladder was facing in the 
opposite direction, cannot justify nonsuit for variance when plaintiff's testi- 
mony tends to show that in the performance of his work, requiring concentra- 
tion upon a particular area, his back was to the source of the danger. STari- 
ance as to which direction the ladder was facing is not material under the evi- 
dence. Ibid .  

§ 33. Instructions - Statement of Evidence a n d  Application of Law 
Thereto. 
I t  is the duty of the trial court to explain the law arising on the evi- 

dence as  to all substantial features of the case adduced by the evidence, and 
the mere declaration of the law in general terms and the statement of the 
contentions of the parties is not sufficient. Miller 1;. Luras, 1; Xing v. Britt, 
594; Saunders v. Warren, 73c5. 

A charge is not subject to the objection that the court failed to explain 
the law on a particular aspect of the case when the charge, considered con- 
trxtually and in connection with a n  immediately prior instruction upon a 
related aspect, adequately states the evidence to the extent necessary to ex- 
plain the application of the law upon the aspect in question. Lewis v. Barn- 
hill, 437. 

TVllen the court, in its summarization, correctly recites the essential fea- 
tures of the eridence and the contentions of the parties, i t  is the duty of 
counsel to call to the court's attention any minor inaccuracies. Ib id .  

Where defendant's own testimony is to the effect that he signed a note 
later filled in by the payee, who brought suit thereon, defendant may not ob- 
ject to reference in the charge to pertinent provisions of the Negotiable In- 
struments Law. T'ci~Zzng Co. v. Tztrwer, 576. 

Sppellant limy not object that the court failed to declare and explain the 
I n w  arising on evidence which had been correctly withdrawn from tlie con- 
sideration of tlie jury. Ib id .  

I t  is prejndicial error for the court to submit for the consideration of the 
jury facts material to the issue which are not supported by evidence. Dove o. 
Cain ,  643. 

§ 37. Instructions - Statement of Contentions. 

In an action against plaintiff's insurer upon an uninsured motorist's en- 
dorsement, statement by the court of plaintiff's contention that plaintiff had 
exhausted her remedies against the tort-feasor without satisfaction and that 
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if she did not recover of defendant insurer she would be "out in the cold," 
must be held for l~rejudicial error, such contention being impertinent to the 
issues. Pardtie ?;. Ins. Co., 82. 

8 42. Form and Sufficiency of Verdict. 
A verdict should be liberally construed in the  light of the  pleadings, evi- 

dence and charge of the court, and wlien, so cons t ru~d ,  i t  sul)l)orts the jndg- 
rnent, the judgment will not be disturbed. S i c l ~ o l s o ~ l  c. Dcnn, 353. 

5 46. In~peaching tho Verdict. 
After tlie verdict has  been rendered and  received by the court, and the 

jnry ha5 been tlischarged, jurors will not be allon-ed to attack or overthrow 
it, nor will evidence from them be received for this purllose. Sclplc v. Sclph,  
635. 

§ 48. Power of Trial Court to Set Aside Verdict in General. 
The trial  court has  the  discretionary power to  set aside the verdict on 

the issue of damages and order a new trial  coilfined to this issue alone. 
f;ra~wli r. G11r7c!j, 44. 

The trial judge has the discrctionary power to set aside a rerdict 11-hen, 
in his o1)inion. i t  would work injustice to let it s tand;  and, if no clnrstion of 
law or legal inference is  involred in the niotion. his action in so cloiug is not 
subject to reriew oil apl~eal  in the absence of a clear abusc of discretion. 
Relpli 7;. Scll11~. B::.?. Rut he nlay not set aside a sensible rerdict on the  ground 
of testinlony of jurors impeaching their rertlict, ereu t l~ough his order recites 
tha t  he acted i11 his discretion. Ib id .  

§ 32. Setting Aside Verdict for Illadequate or Excessive Award. 
A motion to set  aside the verdict for inadequacy of a n a r d  is addressed 

to the sound divretion of the trial court, and the denial of the motion will 
not be disturbed in the absence of a showing of abuse. Calliclrtt c. Bmzth, 232. 

5 57. Trial by the Court -Findings and Judgment. 
Where the  parties wai \e  jury tr ial  and consent tha t  the court find tlie 

facts, the parties transfer to the  court the function of weighing the e~idence,  
and  the court's findings a r e  conclusire if supported bg competent evidence. 
Young v. Ins. Co., 333. 

I n  a trial by the court under agreement of the parties, mere entry of ap- 
peal without the filing of anx exception to the  judgment or to the refural 
of the comt  to find favts as  reqnested until the service of statement on alrpeal, 
does not meet the requirements of G.S. 1-186. Xatzonzcide IIor)zcs c. T r u s t  Co., 
528. 

TRUSTS. 

5 10. Duration and Termination of Trusts. 
X h e r e  a trust provitlcs that  i t  should continue until the issue of the life 

tenant sllall sererally obtain the age of 21 gears, whereupon the prolwrty 
then con.titutinq enell of such issne'r rllarc sl~oulil be distributed to him or 
her. each child 1s entitled to his sllnre upon obtaining the age of 21 pears. 
Trust Co. u. I lunt ,  173. 

5 13. Creation of Resulting Trusts. 
The  evidence tended to show that  land held by the  entireties was parti- 
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tioned after the divorce of the parties, and that the wife promised orally and 
in writing to convey her part to a child of the marriage when he became 21 
years of age. The evidence f u ~ t h e r  tended to show that the son, in reliance 
on the promise, spent time and money i ~ n p r o ~ i n g  the property. Held: Since 
the promise to convey was ~nade  after legal title had already vested in the 
nife,  such pronlise cannot constitute the basis of a resulting trust, but a t  most 
constitutes a contract to convey. Beasleu a. TV~lson, 95. 

Where the grantee in a deed promises, nt or before acquiring legal title, 
to hold it for the benefit of a third person, or declares that he will hold the 
land in trust for such third person, a valid express trust is created, even 
though the deed contains no provision wit11 reference to any right of such 
third person. Electric Co. u. Constniction Co., 714. 

g 14. Creation of Constructive Trusts.  
If the acts, declarations and assurances of the grantee or the beneficiary 

in a deed of trust, a t  or before the transfer of a legal or beneficial title to 
him, are such as to lead a third party reasonably to believe that the con- 
teinplated conreyance will be drafted so as to confer upon him an interest 
superior to that of the grantee or  the cestzfi, and if such third person parts 
with a thing of value or otherwise sustains a legal detriment, a court of 
equity will declare a constructive trust for the benefit of such third person. 
Electric Co. u. Constrmtion Co., 714. 

A constructive trust rises by operation of law when the grantee in a 
deed or the cestui in a deed of trust obtains title or priority of lien in vio- 
lation of some clut~,  express or implied, owed to the one who is equitably en- 
titled, and such trust will be declared regardless of the intent of the parties 
or the absence of actual fraud. Ibid. 

g 19. Actions t o  Establish Resulting a n d  Constructive Trusts. 
ii resulting or a constructive trust may be established by parol evidence 

which is clear, strong and convincing. Electric Co. v. Constructior~ Co., 714. 
Where the grantor of lots agrees that the purchase money deed of trust 

should be junior to a deed of trust to a bank lending money for the construc- 
tion of houses on the lots, with knowledge that the construction loan could 
not be obtained unless the lender was given a first lien, and the deed and the 
deeds of trust are delivered to the office of the registrar of deeds with di- 
rection that they be recorded so as to effectuate the agreement, but through 
inadvertence the purchase money deed of trust is recorded prior to the deed 
of trust for the construction loan, equity will declare a constructire trust so 
as  to give priority to the deed of trust securing the construction loan. Ibid. 

UTILITIES COMS1ISSIOS. 

5 1. Nature and Funct ions of Commission i n  General. 
The Utilities Commission has no jurisdiction to entertain an application 

for a certificate of public convenience and necessity by an  applicant which is 
not a public utility as  defined by G.S. 62-3(23), and its issuance of such cer- 
tificate would be a nullitr and could not constitute a basis for a further order 
conferring upon the applicant a right which maF be granted only to a public 
utility. Ulilities Comm. v. Tel. Co., 237. 

The Utilities Comn~ission has jurisdiction to entertain a n  application for 
a certificate of public convenience and necessity to operate a mobile radio 
service, not\vithst:indin the proposed service \vould be limited to a partic- 
ular territory and the number of customers within such territory which its 
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UTILITIES COMMISSION-Continued. 

facilities would be capable of serving is limited, since the applicant would hold 
himself out a s  nilling to serve all  mithin the territory who apply up to the 
capacity of his facilities, and therefore offers a service to the "piiblic" for the 
transniission of messages and communications by a recognized means as a 
public utility within the purrien- of G.S. 02-3(23). Ibid. 

The requirement that  the Utilities Commission apply the rules of evi- 
dence applicable in civil actions insofar a s  practicable. G.S. 62-60. G.S. 62- 
63(a) ,  docs not prerlu~le the Commic;sion from making findings based upon 
facts arising between the conclusion of the hearing and the entry of order 
when snch facts are  slinnm by exhibits otherxvise competent, p r o ~ i d r d  the ad- 
x r s e  party has adequate notice that  such exhibits have been filed, and while 
the adverse party is  entitled to c!emand thereupon that the hearing be re- 
opened in order to permit i t  to controvert s~ich additional evidence, i ts  failure 
to do so constitutes a ~vaiver of this right. Ibid. 

The General Assembly has delegated to the Utilities Commission its au- 
thority to fix or approve rates of public s e r ~ i c e  corporations, and the fixing 
of snch rates is a function of the Utilities Commission and not the courts. 
Utilities Comnz. v. R. R.. 317. 

3 6. Jur isdic t ion and Hear ings  i n  R e g a r d  t o  Rates .  
The burden is upon the carriers asking for increase in rates to prove 

justification for the increase and that the proposed rate is  just and reason- 
able. Utilities Comm. v. R. R., 317. 

Where petitions fail to show that the requested uniform increase in 
switching charges was just and reasonable, the Commission properly denies 
the requested increase. Ibid. 

Ej 7. Hear ings  a n d  Orde r s  in Respect  t o  F ranch i ses  and Services. 
A finding that a proposed service would be a convenience to the public is  

not sufficient on this aspect as a basis for the issuance of a certificate of public 
convenience and necessity ~ ~ i t h o u t  a further finding that there is a public 
need for the proposed service in the area. Utilities Comm. v. 2'el. Co., 257. 

Application for  duplicating service of mobile radio communication should 
be denied if utility already serving area is ready, willing and able to provide 
service. Ibid. 

The burden is upon an  applicant to show that there is  a public conven- 
ience and need for its proposed service. Ibid. 

Statutes authorizing the Utilities Commission to  require a public utility 
to interconnect its facilities with those of a, competitor must be strictly con- 
strued. Ibid. 

§ 9. Appeal  a n d  Review. 
The Supreme Court may affirm the judgment of the Superior Court re- 

versing a decision of the Utilities commission and remanding the cause to 
the Commission if the judgment of the Superior Court is correct on any one 
of the grounds enumerated by the statute and specifically set forth in the 
notice of appeal from the Commission, and i t  is  not necesqarg that the Su- 
preme Court concur in the ruling by the Superior Court upon every ground 
set forth in the order. Ctilities Comm. v. Tel. Co., 257. 

G.S. 62-7O(a) 2nd G.S. 62-60 must be construed together, and where one 
member of the Utilities Commission writes the decision of the Commission re- 
fusing a n  application for a certificate of public convenience and necessiQ, 
and t ~ v o  other members of the Commission concur therein on the ground that 
the Commission had no jurisdiction to determine the application, the decision 
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is a decision and order of the Commission, and it is error for the Superior 
Court on appeal to sustain exception to the findings and conclusions on the 
ground that they were not those of a majority of the Commission. Ibid. 

Findings by the Commission that an  applicant for a certificate of public 
conwnience and necessity is capable and able to provide the proposed service 
and that the proposed service would be of convenience to the public are con- 
clusive when supported by competent, material and substantial evidence in 
view of :he entire record. Ibid. 

An order of the Utilities Commission is prima facie correct. Utilities 
Contrr~. v. R. R., 317 . 

The courts may review an order of the Utilities Commission only to the 
extent of deternlining whether tlie Commission acted reasonably and legally 
within the exercise of its delegated authority, whether the Commission's find- 
ings are support~d by e~idence, whether the proceedings before the Commis- 
sion met the requirenicnts of due process, and whether the Coinnlission has 
acted arbitrarily, unreasonably, or its order was confiscatory. Ibid. 

Thc findings of tlie Utilities Commission are conclusire when supported 
by competent evidence, notwithstanding tlie evidence might support a contrary 
finding. Ib i t l .  

WAIVER. 

§ 2. Nature a n d  Elements  of Waiver.  
Waiver is an intentional surrender of an existing right or privilege on 

the part of a party having knowledge of such right or privilege. Clenunons v.  
Ins.  Co., 493. 

WATERS AXD WATER COURSES. 

§ 4. Dams. 
One who constructs and maintains a dam to impound waters into a 

reservoir is not an insurer against damage by the breaking of the dam and 
the escape of such water, but is liable for damages resulting from the break- 
ing of the dam only if he is negligent in the original construction or subse- 
quent inaintenance of the dam. l?otcli?~g v. O~ford ,  562. 

Evidence of negligence in maintenance of dam held sufficient for jury in 
action for damages resulting from break in dam. Ibid. 

WILLS. 

5 8. Proof of Will a n d  Proba te  i n  Common Form. 
Where a probated will in solemn form is set aside upon motion of the 

beneficiaries under a later paper writing, the probate in common form is re- 
instated and may be attacked by caveat vhich transfers the cause to the Su- 
perior Court for determination of the validity of the second paper writing, 
even though it had not been probated in colnnlon form. Iit ye W i l l  of Burton, 
729. 

§ 12. Nature  a n d  Jurisdiction of Caveat Proceedings. 
A will probated in solemn form cannot be caveated a second time until 

and unless the judgment probating the will in solemn form is set aside in the 
original cause. I n  re Tl'ill of Burton, 721). 

Where the probate of a will in solemn form is set aside by the court 
upon the presentatim by movants of a paper writing subsequently executed 
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by testatrix, the effect of the decree setting aside the probate in solemn form 
i.; to reinstate the probate in common form, and the caveat filed by the bene- 
ficiaries under the second instrument transfers the cause to the Superior Court, 
and the Superior Court retains jurisdiction to determine tlie ralidity or in- 
ralidity of the second instrument, G.S. 31-?" notwithstanding tlie second in- 
strlnuent had not brrn first probated in common form. Ibid.  

5 18. Competency and Relevancy of Evidence in Caveat Proceedings. 
The fact that questions asked a witness in regard to the mental capacity 

of testator refer to the time testator disposed of his property "by will" rather 
than referr~ng to the time teitator executed the paper nriting probated in 
common form, while inexact, does not narrant  a new trial when it  apprars 
that no prejudice resulted therefrom. I n  r c  TtZZ of  Jo?zcs, 48. 

The striking of unres1)onsive ansners of careator to the effect that tes- 
tator did not know anything about the inalcinq or signing of the gaper nriting 
careated, made in response to interrogatolies relating to the mental capacity 
of teitator a t  the time of the execution of the paper nriting, Iteld not error. 
Ibld 

I t  is not necessary for coinisel to compresi into a single question elery 
element of apl~roved factual teits of teqtainentary capacity, or lack of it, nor 
is it required that n witness include all of these elements in response, and 
general clnsners of nitnecies tc the effecot that in their opinion testator was 
ot sound mind or Irnew what he n a s  doing with his property are competent. 
Ibrd. 

A testamentary instruinent executed by testator a short time prior to the 
e\ecntion of the paper ~vritlnq caveated is properly admitted in evidence on 
tlie question of testalnentary capacity. the two instruments being substantially 
identical except that in the second instrument teftator substituted a bequest 
to a beneficiary in lieu of proper@ which teatator had sold in the interim. 
Ibid. 

5 20. Undue Influence. 
Evidence in this case held insufficient to raise the issue of undue influrnce 

in the esecution of the paper writing cnreated, and the evidence failed to 
show that there was any fiduciary relationship between testatrix and the 
per~ons alleged to have exerted undue influence. I n  r e  W i l l  o f  L?/nn. 231. 

§ 22. Instructions Generally in Caveat Proceedings. 
A charge stating conjunctively tlie tests of testamentary capacity in plac- 

ing the burden of proof on caveator will not be held for prejudicial error 
\yhen the court inlmeiliately and consistently thereafter instructs the jury to 
ansm-er the issue in the negative if careator had established by the greater 
meight of the evidence the lack of any single element of mental capacitj, it 
appearing that the jury could not ha le  been miiled. I n  ye 11'tU of Jones, 48. 

5 25. Validity and Attack of Judgment in Caveat Proceedings. 
The beneficiaries under n late1 will may more to set aside the probate 

of a prior will in solemn form. and when they were not parties to the prior 
careat and had no lmowledge oL the contents of the nil1 under they 
claim. their motion made upon the discmery of the contents of the second 
\\-ill is made with d11e diligence. In  re  W r 7 l  of Burtow, 729. When the probate 
in solemn form is set aside, the probate in common form still stands, and the 
cause is before the court for determination of the n l id i ty  or invalidity of 
the second paper witing. Ibid.  
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34. Determination of Whether  Estate  i s  Vested o r  Contingent. 
The will in suit devised the property in question to one of testator's 

children for life and a t  her death to her children with limitation over, in the 
event she should die without children, to her brothers and sisters. The life 
tenant diet! without issue. Held: The limitation over to the life tenant's 
brothers and sisters n a s  contingent and did not vest until the life tenant died 
without issue, and therefore only her brothers and sisters living a t  her death 
could answer the roll, and children of brothers who predeceased the life tenant 
have no interest in the land. Lawson. v. Lauxon, 643. 

8 39. Devises Wi th  Power of Disposition. 
A power of appointment is general when there is no restriction imposed 

upon the donee as to the amounts or persons he may appoint; a power of ap- 
pointment is special when there is any limitation on the donee as  to those who 
may be appointed. Trust Co. v. Hunt, 173. 

The intent to exercise the power of disposition may be either express or 
implied, or supplied by statute. Zbid. 

G.S. 31-43 applies to the exercise of general powers of disposition and 
not to the exercise of special powers. Zbid. 

General devise is not exercise of special power of appointment unless in- 
tent to do so appears, expressly or impliedly from the will. Ib id .  

9 57. General a n d  Speciflc Devises a n d  Bequests. 
A devise or bequest of all of testator's real or personal property, or both, 

is general. Trust Co. v. Hunt, 173. 

!j 70. Funds  Out  of Which Inheritance Taxes Should B e  Paid. 
26 U.S.C.A. 2207 is merely a n  enabling act to aid executors and adminis- 

trators in protecting probate estates passing through their hands, and the 
statute does not violate the Tenth Amendment to the Federal Constitution, 
and liability of beneficiaries for federal estate taxes is to be determined by 
state law. Bank v. Wells, 276. 

Where the will of a nonresident disposes of property situate in this State, 
the apportionment of the federal estate taxes among the beneficiaries is to be 
determined by the law of testator's domicile, and liability of the resident bene- 
ficiary for his proportionate share of the tax in accordance with its laws may 
be enforced under 26 U.S.C.A. % 2207, notwithstanding that a decree of the 
court of the domicile with respect to apportionment would not be binding on 
the resident beneficiary when the foreign court has obtained no jurisdiction 
over him. Zbid. 

Where property situate in this State is devised by a nonresident testatrix 
in the execution of the general power of disposition, and such property is in- 
cluded in her net estate in computing the federal estate tax, and the will con- 
tains no express direction regarding the burden with respect to the payment 
of such tax, the devisee is chargeable with his pro rata share of the federal 
estate taxes. This result followz under the laws of the State of Nevada of 
which testatrix was a resident and in which the greater part of the estate is 
located, and would follow under our doctrine of equitable contribution for tax 
liability. Zbid. 

Where a nonresident executor has paid the federal estate taxes on the 
entire net estate and has sent his annual aceount and report to a resident 
beneficiary, such resident beneficiary is liable for interest on his pro rata 
part of the federal estate taxes and interest from the dates the executor pays 
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the tax and interest, and not only from the date the executor made formal 
demand on the beneficiary for payment. Ibid. 

GENERA4L STBTUTES, SECTIONS OF, CONSTRUED. 

1-21. Effect of 1055 amendment is to bar all actions by nonresidents when 
action is brirred in state in which it arose, Little 1;. Stevens, 328. 

1-53; 153-64. Filing of claim with city is not necessary action for tort com- 
~iiittecl by city in exercise of proprietary activity. Boding  v. Ox- 
ford, 552. 

1-123; 1-212. Neither motion for extension of time in which to demur nor 
petition in admiralty seeking limitation of liability, precludes judg- 
ment by default. Potts u. Howscr, 484. 

1-134.1. Motion to dismiss for n a n t  of jurisdiction does not waive pro- 
cedural objections. Ward ?;. N f g .  Co., 131. 

1-568 et se9. After entry of default judgment, defendant is not entitled to 
joinder of additional party for contribution nor to adverse esam- 
ination of plaints. Potts v. Ilouxer, 48-1. 

Court nlay alIow amendment introducing cause of action when it 
arises out of or is connected with the transaction on which the 
original pleading is based. Furniture Co. v. Benttcood Co., 119. 

Sonsuit will not be granted for immaterial variance. Leuis v. Barn- 
hill, 167. 

TThcre pleadings raise issue of fact, such issue must be tried by 
jury unless jury trial is waived or  reference ordered. I n  re  TVallace, 
204. 

Where issue of fact is joined before the clerk, clerk must transfer 
proceeding to Superior Court for trial. I n  re  Wallace, 204. 

Court must charge law arising on evidence as to all substantial 
features adduced b~ evidence. Miller v. Lucas, 1; King v. Britt, 
504; Sazirtders I;. TVarre?~, 733. 
Charge, construed contextually, held to state adequately the evi- 
clclnce to the extent necessary to explain the law. S. v. Matthews, 
244 ; Lewis a. Barnhill, 437. 

Where pleadings raise issue of fact, such issue must be tried by 
jury unless jury trial is waived or reference ordered. I n  re  Wallace, 
204. 

On appeal from judgment entered in trial by the court under agree 
ment of the parties, appellant must not only enter appeal but must 
file exception to the judgment or to the refusal of the court to find 
f;wtr as requested. Yationzcide Homes ?;. Tmst Go., 329. 

1-209; 1-211. Judgment by default final mag not be entered for loss sustained 
by employee in selling house and his expenses in moving back to 
his home town after wrongful discharge. Freeman c. F.ood Sustems, 
56. 
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1-240. Insurance company may not enforce contribution on subrogated 
claim. Ins. Co. v. B ~ u u m ,  289. 

1-278.1. If applicable to appeal from county court, it can apply only to mo- 
tion to dismiss addressed to the coun@ court. Pendergraft w. Har- 
ris, 396. 

1-282. Where solicitor does not serve countercase or exceptions to defend- 
ant's statement of case on appeal, defendant's statement becomes 
rase on appeal. S. v. Rliinehart, 470. 

7-63; 7-121. Justice of peace has exclusive jurisdiction of cause ex contractu 
when sum demanded is not in excess of $200. Jenkins v. Winecoff, 
639. 

7-378(1). Failure to serve statement of case on appeal within the time al- 
lowed warrants dismissal, even though motion for dismissal is not 
made until after statement of case has been filed. PemZergraft v. 
Harris, 396. 

8-4. Law of the state in which transitory cause of action arose controls 
substantive rights. Thanzes v. Tcer Co., 565. 

8-51. Does not preclude testimony presenting independent facts. Fesmire 
v. Bank, 589. 
Introduction by opposing party of evidence of transaction between 
plaintiff and decedent opens door to plaintiff's testimony in regard 
thereto. Pcatce v. Barham, 707. 

8-89; 8-00. Subpoena duces tecum and bill of discovery are separate remedies, 
and subpoena dticcs teczcm will not lie for "fishing expedition." 
Vauglia~ v. Broadfoot, 691. 

14-22; 14-26. Carnal lmowledge of female child between 12 and 16 and as- 
sault with intent to commit rape are distinct offenses, and if 
prosecution charges carnal knowledge, the court may not accept 
plea of guilty to assault on female with intent to commit rape. 
XcClure v. State, 212. 

14-72. Larceny of sum less than $200 may not be punished as a felony. S. 
v. Davis, 126. 

14119; 14-120. Forgery of check in sum lf?ss than $200 is a felony. S. 2;. 

Davis, 126. 

14-127. Where defendants act in concert in malicious destruction of prop- 
erty of value in excess of $10, sentence in excess of limits p r e  
scribed by statute mas be imposed, notwithstanding that damage 
done by single defendant may not exceed $10. S, v. Childress, %. 

14-155 ; 14-373 ; 13-27. Tape recordings of telephone conrersations, properly 
identified, are competent in evidence. S. a. Godzcin. 216. 

14-189 ; 14-189.1; 14-189.2 ; 160-200 (6 )  ( 7 ) .  General Statutes do not preempt 
the field so as to preclude municipal ordinance proscribing display 
of obscene pictures or words. S. v. Furio, 333. 

15-27. Officer issuing search warrant shoulcl not merely witness signature 
of officer signing affidavit but should examine him in regard there- 
to. 5. v. Cpchlirclt, 417. 
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15-140.1. Record held to disclose thnt defendants had ample time to decide 
whether to x i i r e  indictnlent. S. v. Ilodye, '738. 

15.180. A conditioii of suspension t h a t  &?fendant abandon his appeal in an- 
other prosecution is unla\rful limitation upon defendant's right to  
appeal. S. 2;. Rhinehart, 470. 

15-200.2, Relates to execution of suspended spntmce and has no application 
to entry of jud,gnent upon motion of solicitor when prayer for 
judgment had been continued. S. v. Thompson, 6S3. 

20-1G; 7-64, Superior Court is without original jurisdiction of offense of un- 
lawful taking of automobile in county named in the proviso to Q.S. 
7-64. S. v. Cocington, 202. 

20-123(b). Violation of, is negligence per se. Miller v. Lut as, 1. 

20-139.1. Breathalyzer test held proper11 admitted in eviclence. S. v. Cunp 
mings, 300. 

20-140. Erery  motorist is required to exercise reasonable care  to avoid in- 
jury. Xiller 2;. Lztcus, 1. 

20-140(a) ; 20-140(b). Yiolation of statute is negligence per se. Snell v. Rock 
Co., 613. 

20-148. Failure of motorist to stay on right side of road in passing 
rehicle traveling in opposite direction is negligence pcr se. Awler- 
 so^ v. W e b b ,  746. 

Does not apply to stop necessary by exigencies of traffic. Grifln 
v. T u r d ,  296. 

A ) .  Stopping truck so a s  to  block entire lane of travel takes issue of 
negligence to jury, even though truck was stopped while driver aided 
other motorists stuck in snow. Samdcr s  v. Warren, 735. 

20-278.21. Provisions in policy in regard to notice of claim or suit a r e  valid 
and enforceable in regard to policy not required by Blotor Vehicle 
Safety and Financial Responsibility Act. Clemnlons Q. Insurance 
Co., 496. 

28-173; 07-10.1; 97-40. Fact tha t  fatally injured employee leaves no one en- 
titled to file claim under Conl~ensation Act does not authorize his 
personal representatire to enter common law suit  against fellow 
employee. H o r n e ~  v.  Pool GO., 521. 

29-14. Widow is entitled to net estate of intt'state who is not surr i red  by 
issue or by parent. J U ~ L I M I ~ L  v. Black~cclt lo~, 209. 

31-32. Where probate in solenln form is set aside upon l~resentation of 
la ter  executed 11aper Superior Court obtains jurisdiction 
to determine val id ib  of second p a l m  ~ r r i t i n g  eren though i t  had 
not been probated in con!mon form. I n  re Trill of Burton, 729. 

3143. Applies to exercise of general powers of disposition and  not the 
exercise of special powers. Trust CO. v. I i t i t~ t ,  173. 
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39-17. Failure to list property in one county sufficient to pay plaintiff's 
claim tends to show intent to hinder creditors when conveyance by 
debtor is roluntary. Szlpplu Cof'p. v. Scott, 145. 

40-12; 40-16; 40-17. Where clerk appoints appraisers who file a report prior 
to time defendant mas required to answer, final judgment without 
notice to defendant is void. Randleman u. ~ i n s l ~ a & ,  136. 

Where tenant holds over after termination of term, landlord may 
bring summary ejectment and recover damages for wrongful reten- 
tion of the property and cost of the action. Housing Authority v. 
Thorpe, 431. 

Amount of alimony to be paid wife rests in sound discretion of trial 
court but "reasonable subsistence" must be measured by the needs 
of the wife and by the ability of the husband to pay. Sayland v. 
Sayland, 378. Allowance of alimony may be modified for any con- 
siderable change in the health or financial condition of the parties. 
Ibid. 

Where depositor has no notice that agent had opened account in its 
name, depositor is not charged wit.h notice upon receipt of cancelled 
checks by agent, and notice by depositor immediately upon discovery 
of vouchers is given in apt time. Arationzcide Homes v. Trust Co., 
528. 

62-3(23) ; 62-110. Utilities Commission has jurisdiction to entertain an a p  
plication for franchise to operate mobile radio service. Utilities 
Comm. u. Telegraph Co., 257. 

62-44. Statute cannot be construed to compel telephone company to inter- 
connect its system with mobile radio serving identical area. Utilities 
Comm. u. Telegvaph Co., 267. 

62-60 ; 62-65 ( a ) .  Utilities Commission may make findings based upon facts 
arising after conclusion of hearing but before entry of order. Util- 
ities Comm. u. Telegraph Co., 267. 

62-75. The burden is upon applicant to show there is a public convenience 
and need for its proposed service. Utilities Comm. 2;. Telegraph Co., 
257. 
The burden is upon carriers to justify their request for increase in 
rates. Utilities Comm. 0. R. R., 317. 

62-94(b) (c) .  Supreme Court may affirm judgment of Superior Court re- 
manding cause to Utilities Commission if judgment of Superior 
Court is correct on any one of grounds. Utiltiies Comm. v. Telegraph 
Co., 257. 

90-87(1) ; 90-87(9). Peyote and marijuana a re  narcotic drugs within purview 
of statute and possession thereof may not be justified on religious 
grounds. S. v. Bullard, 509. 

97-2(2). Juror is not an employee of the county within the purview of Com- 
pensation Sct. Hicks v. Guilford County, 364. 

97-9. Neither independent contractor nor employee of independent con- 
tractor is immune to suit a t  common law for injuries negligently in- 
flicted upon employee of the main contractor. Lewis v. Barnhill, 467. 
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97-10.1 ; 97-10.2 ; 97-26 ; 97.9. Compensation Act does not deprive employee of 
right to maintain action for  malpractice against physician selected 
by employer. U ~ y a n t  v. Dougl~ertu,  545. 

97-10.2(e). I n  employee's action against third person tort-feasor, there is no 
prejudice to defendant in striking from the answer allegation tha t  
plaintiff had received compensation payments when the court re- 
duces the l-erdict by any amount to which the employer is  entitled 
to receive b~ way of subrogation. Leu% v. Barnhill, 458. 

97-26. Industrial Commission has  no jurisdiction of action by employee 
against physician fo r  malpractice. Bryant 1;. Dougherty, 545. 

9731(22). Compensation for b o d i l ~  disfigurement does not preclude compen- 
sation for loss of kidney. Cates v. Coi~strztction Co., 560. 

105-134(2). Whether foreign corporation and ~ t s  subsidiaries a r e  engaged in 
"unitary business" for purpose of assessing income for  income taxes. 
Oil Corp. v. Clayton, 15. 

105-272(7). Taxes cannot attach to land of person other than taxpayer liable. 
Duplia County v. Jones, 68. 

105-276; 105-134(6) (g ) .  Taxpayer has alternate remedy of paying tax  under 
protest and suing for  i t s  recorery or of appealing to Tax  Reyiew 
Board. Oil Corp. v. C l a ~ t o ) ~ ,  13. 

( a )  ; 103-304(a) ; 105-310(a) ; 105-414. Land held by entireties is not sub- 
ject to lien for  taxes assessed against husband alone. Duplin Corm- 
t~ v. Junes, 68. 

, Owner of dog is not required to kcep him under restraint unless the 
animal is  vicious or a menace to the public. Sink c. Moore, 344. 

lE-20; 115-33. County board of education determines what  repair, remodel- 
ing and construction fonds a r e  required, and board of county com- 
missioners determines  hat proposals presented to i t  by the board 
of education a re  reasonable and possible. Dilday v. Board of Edu- 
cation, 438. 

115-53; 143-300.1. County board of education does not waire immunity in 
tort arising from operation of school bus unless salary of driver is  
paid from Xine illonths School Fund. Brown v. Board of Edrtca- 
tion, 740. 

115-%(I). Pact tha t  board of county comnlissioners approves reallocation of 
school funds prior to  public hearing is  not fa ta l  when the board 
again approves the reallocation subsequent to the public hearing. 
Dilday v. Board of Education, 438. 

115-125. Statute giving permissive power to school authorities to acquire 
school site of 75 acres maF not be questioned by persons whose 
rights a r e  not affected thereby. Hobbs v. Moore County, 663. 

130-160. It cannot be held a s  matter of law that  ordinary privy mas not con- 
structed in ccnformity with regulations. Wal l~e r  v. Sprilzkle, G26. 

136-20. Failure of Highway Comn~ission to recluire installation of safety 
devices a t  grade crossing does not relieve railroad of common law 
duty to give adequate warning to motorists. Cox v. Gallamol-c, 537. 
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136-67. Section of abandoned highway remains open a s  a neighborhood 
public road. Highway Comm. 2;. Phillips, 369. 

148-46, prior to 1963 amendment. Makes it mandatory that sentence for es- 
cape begin a t  expiration of sentence defendant was then serving. 
S. a. Doggett, 648. 

160-1. Municipality has only these powers granted by the Legislature. 8. 
a. Furio, 353. 

160-59. Tardy i~dvertisenlent for sale of municipal lands may not relate 
back to prior timely adrertisement where there is discrepancy in 
quantity of land to be sold and the terms and the date. Bagwell 2;. 

Breaard, 604. 

160-178. Special permit is not a legal right but a concession which zoning 
board nlay grant. Craaer v. Board of Adjustment, 40. 

162-14; 162-15. Judgment creditor is entitled to amercement of sheriff for 
failure of sheriff to return execution within 60 days. Produce Go. 
v. Stanley. 608. 

CONSTITUTION OF A'ORTH CAROLINA, SECTIONS OF, CONSTRUED. 

I ,  § 17. Notice and an opportunity to be heard are fundamental requirements 
of due process. Randleman v. Hinshaw, 136. 
There can be no adjudication of gnilt of a felony unless defendant, 
is put to trial upon indictment. McClwe u. State, 212. 

I. t 19. Where pleadings raise issue of fact, such issue must be tried by 
jury unless jury trial is waived or reference ordered. I n  re Wallace, 
204. 

11, $ 29. School administrative unit is not school district within purview 
of this section. Hobbs v. Moore County, 663. 

IV, § 13. Where pleadings raise issue of fact, such issue must be tried by 
jury unIess jury trial is waived or reference ordered. In re 'Vallace, 
204. 

IV, § 27. Justice of peace has exclusive jurisdiction of cause ex contractu 
when sum demanded is not in excess of $200. Jenkins v. TVinecoff, 
639. 

SIV, 8 7. Statute providing that members of newly constituted board of 
education be appointed from members of existing boards of ednca- 
tion and designated administrative units does not offend this pro- 
vision, since it  does not contemplate that officer, upon accepting new 
office should not relinquish the first. Hobbs v. Noore Cotintu, 663. 

CONSTITUTION OF UNITED STATES, SECTIONS OF, CONSTRUED. 

Fourteenth Amendment. ITotice and an opl~ortunity to be heard are funda- 
mental requirements of due process. Randleman v. Hinshaw, 136. 
There can be no adjudication of guilt of a felony unless defendant is 
put to trial upon indictment. McClzcre v. State, 212. 


